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Section II. — Civil. — Vol. VII. 


ttoptgage. 

2. — Accounts between Moutgagou 

AND Mortgagee. 

3. — Conditional Sale. 

4. — Construction of mortgage deed 

5. — Foreclosure. 

■6. — Form of Mortgages. 

7. — MARSHALLING. 

8. — Possession under mortg.^ge. 

9. — Redemption. 

10. — Sale op ^mortgaged property. 

11. — Subrogation. 

12. — Tacking. 

13. — Usufructu.^ry. 

34.— Miscellaneous. 

See Burden op proof— Mortgage. 

See Charge. 

See Civ. Pro. Code. i909, o. xxxiv. 

See Transfer of property act, 1082. 
SS. 68 TO 101. 

1. — General. 

See Malabar law— Mortgage. 

See Vendor and purchaser— Purchase 
•of MORTGAGED PROPERTY. 


(1) -“ UorlgnQer meins 

term “mortBaRe” ’n and 

Bimplo as well as usufructuarv • S 

the one is as much the transfer other. 

in specific immoveable property 7 A. 

SHEORATAN KUAR V. MAHIPAL KUAR. 

258, F.B. = A.W.N. 1885, 8. 

(2) -Lirntmaon "MortcaRee” 

Mortqaqee, vieantnq of.— ine rnnrtBaR*). 

in tho article inoludee an assigne 9 A 97, 

BHAOWAN 8AHAI V. BHAOWAN DIN, 9 A. 

[<4ppr., 16 M. 331.] 
f31-Mor/!7a£7^a femporar?/ 
mayreBuU in permanent that it may 

is a toraponry transfer and the 


M o rtgage —con tinned. 

General — conftnucd. 

result in a permanent transfer cannot be 
deemed to make it a permanent transfer, bo. 
where a wazib-ul-arz provided that the tenant 
should have power to sub-let or otherwise 
tLporarily provide by mortRaRe or any other 
like manner for the occupation and manage- 
ment of his land a usufructuary m^^tRage by 
the tenant for 50 years certain and thereafter 
tm the repayment of the principal money was 
a temporary provision within the meaning of 
^he TAHACHANnl^lAmVAUI V JAIIU- 

SAN MadNA,II. 3 CPL.R. 154. [7^., 15 C.P, 
L.R. 175. 11 C P.L.R. 2'2.] 

U\-^'MoTtgaqe" and '‘Charger-Transfer of 
Provertv Act, 1882.— The distinction, clearly 
drawn ?or the first time between “Mortgap 
and * ‘charge” in the Transfer of Property Act is 
tafcnt in the Limitation Act. fDRWAU SING.I 
V, THAKUU NAHAIN SINQH, 14 C. 730, r .B. 

ir^\ — Charge and simple* mortgage, distinction 

between.- k charRe diflers from a ""I 

only in form, but also in substance A plea of 
purchase for value without notice, for instance, 
^UhouRh it may be perfectly Rood aRainst a 

eharsc, will be .""“''r aNL^RAM 13 

mortcago. KISHAN LAL v. GANOA RAM, 13 

A 28=A.W N. 1890.216. [II.. 33 G. 98o-4 

r T 7 219 11 C.W.N. 1005, P.C. = 17 M.B.J. 

? 4 l =4 A.ij.6.5 = 6C.L.J.379 = 2M.L.T. 333 

= 9 Rnin.L.R 1101=30 M- 420,35 0.837=/ 

C.Ij.J- 492= 12 C.W.N. 849.] 


(p,) Purchaser at judicial sale , right of mart - 

aaaee without possession as against private pur - 
chaser and purchaser at Court - sale , distinction 
befi/ieen.— Possession or registration is neces- 
sary to validate a mortgage in the Deccan or 
elsewhere in the Presidency of Bombay, except 
Gujarat, against a private purchaser for valu- 
able consideration without notice. In the case 
of a judicial sale, howeve-. the purchaser at 
such a sale takes only that which the judgment- 
debtor could honestly dispose of. and so. ^ 
mortgage without poaeession which would bo 
binding on the mortgagor himself would also 
be binding on the purchaser in execution of a 
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continued. 

1.— General — continued. 

decree obtained against the mortgagor. Bapu.TI 
Balal V. Satyabhamabai. 6 B. 490. [F.. 

C B. 495. 62 P. K. 1008 = 7 P.W.R. 1008; R.. 
13 A. 28 -A.W.N. 1890, 216, 27 B. 452.] 

{D^Docunient— Interpretation— 'Muakhiea,' 
meaning of -Transfer of Propertrj Act (IV of 
18821, 3S. 58, 100. — In order that there may 
be a simple mortgage, there must be ; (a) a 
transfer of an interesc in specific immove- 
able property ; (6) a personal undertaking by 
the mortgagor to pay the mortgage money ; 
and. ic) an agreement, express or implied, that, 
in the event of the mortgagor failing to pay ac- 
cording to his contract, the mortgagee shall 
have a right to cau^e the mortgaged property 
to be sold. Where, therefore, a deed opened 
with a recital that the executant had borrowed 
a sum of money followed by a promise to pay 
the amount with interest at 2 per cent, per 
month within a certain time, and then pro- 
vided nsZ 0 sud ta yomul-wasul 

upar (description of the share) haqiyat min 
muqir . . .qaxm rahega...lihaza...batarih tamas- 
suk mu ikhnz-ax jaxdnd ka Hhhadya." Held 
that they did not create a mortgage. The 
■word muakhiza was not a word commonly em- 
ployed to denote a simple mortgage, the root 
meaning of the word being ‘ taking ’ and the 
word being generally used in the sense of taking 
satisfaction or calling to account. Dalip 
SINGH V. Bahadur Ram. 9 A.L.J. 550 = 34 a 
446 = 15 Ind. Cae. 435. 


(81— £ssentt( 2 /s o/.— In order to constitute 
mortgage, the property, the subject of t 
mortgage, must belong to the mortgagor ai 
he mu.st transfer it to the mortgagee. T 
plaintiff passed an agreement to the defeoda 
whereby he acknowledged to have receivi 
Rs. 500 stipulating that if he paid the assoj 
ment on the land for 25 years, the defenda 
should teturn to the plaintiff the land which ] 
bought from the plaintiff some years ago : Hel 
that the agreement was not a mortgage b 
was an agreement to- sell or convey t 
certain conditions; and that the plaintiff cou 
not bring a suit to redeem, but could only si 
on the agreement for specific performance, i 
upon the completion of the term and the fulfi 
ment of the conditions, the defendant failed 
return the land as he promised. Naraya 
T. Mahadu, 2 Bom. L. R. 21. 

jS-a)— -Essentials of a simple mortgage— -S 
Limitation Act, 1908. — A covenant to nav 
an essential element of a simple mortgage 
It 13 not necessary that there should be a 
mal transf^Dr of interest and an express powe 
sale Where a charge is created by act 
parties on speoiBo immoveable property and 
IS for a debt and there is a covenant to r 
the mstrninent is a mortgage within the me 
of s. 31 of the Limitation Act. 

BRAHMAM V. Venkatanarasu Puntu 
23 M.LJ. 131 = M.W.N. 1912. 1124 = 1^1 

Cas. 209. (30 M. 426, 9 M. 218 10 M ‘ ‘ 

521 M. 562, Cons.) ’ 


Mortgage — continued. 

1 . -General — continued. 

(8-6) — Bond — Mortgage — What constitutes it.. 
— An insturment, in order to constitute a mort- 
gage. must specify the property mortgaged. 
RAMNARAIN V. PURTAL, 20 P.R. 1866. 

(8-c) — Mortgage — Contract to pay debt out of 
moveable or immoveable property ~ Properly not 
specified. — A contract to pay a debt out of 
moveable and immoveable property without 
any specification of the property does not con- 
stitute a mortgage. MUULICK KURREE^r 
BuKSH V. UMMEE, 17 P.R. 1866. 

(8-d) — Mortgage uilh condition not to alienate 
—Subsequent mortgage tnua/id.— Plaintiff ad- 
vanced money to A on a mortgage of his pro- 
perty with a condition not to alienate. A 
short time afterwards, A sold the property to 
the defoudants. On plaintiff .suing the defend- 
ants to obtain a cancellation of the deed of sale 
in their favour, the latter pleaded a mortgage 
of the same property prior in date to that of 
the plaintiff and with a condition against 
alienation. On appeal, the Commissioner 
reversed the decree, in favour of the defendants 
passed by the Assistant Commissioner, on the 
ground that the sale to the defendants after 
the mortgage to the plaintiff was one with 
reservation of the plaintiff’.s rights, in conse- 
quence of the restriction upon alienation in the 
plaintiff’s deed of mortgage. The Chief Court, 
however, was of opinion that the plaintiff’s 
deed of mortgage contained no stipulation 
reserving the rights of the defendant under his 
mortgage, and that, therefore, the portion 
taken up by the Commissioner could not be 
maintained. Under the circumstances, the 
mortgage to the plaintiff would be invalid if 
the defendants' mortgage deed and covenant 
were established, and, the defendants being 
entitled to have the genuineness of tbe latter 
decided in the present suit, the Chief Court 
reversed the decision of the Commissioner and 
remanded tbe case for fresh decision after 
enquiry regarding the defendants’ deed and 
covenant. SHUNKER DASS v. Pribhu DYAL, 
35 P. Ri 1669. 

Mortgage— Subfect-matter, distinct defi- 
nition 01 — Deeds relating to land, hou' to be des- 
cribed- Sub-mortgagee, suit by~Parties— Origi- 
nal mortgagors not necessary parties — Document 

Interpolation — Interest ai bond rate up to what 
period — Civ. Pro. Code {Act V of 1903), 0. XLl, 
R. -lO— Adding respondent— Interested in the 
result of appeal— Cross-objection — Limitation. 

muse define its subject-matter 
with distinctness. Where tbe mortgaged pro- 
perty consists of deeds relating to land, they 
are sufficiently described by setting out the sums 
of money with which they are concerned, the 
dates of execution and the names of tbe persons 
. ^ Although a sub^mortgageo cao 

join tbe original mortgagors, when suing on his 
sub-mortgage, yet it i« not necessary for him to 
do so, and his suit will not fail if he does not 
make the original mortgagors parties to it. 
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Mortgage — continued. 

1 — General — continued. 

When a document with certain additions or in- 
terpolations isadmittei by all the executants 
before the Registrar, the interpolations cannot 
be considered to be such as to avoid the docu- 
ment. A mortgagee is entitled to interest at 
the bond rate up to the date fixed in the decree 
for payment, and after that at the Court-rate. 
(34 C. 150, P.C., 4 A.L.J. 109, 11 C.W.N. 
249, 5 C. L J. lOG, 17 M.L.J. 43. 9 Bom. L. 
R. 304, 2 M. L T. 75, i?’.) A Court of appeal 
is competent to add a respondent at the hearing 
of an appeal under O. XLl. r. 20 of the Civ. 
Pro, Coio, if the presence of such respondent is 
necessary for the purpose of properly deciding 
the appeal and cross-objection, provided such 
respondent is interested in the result of the 
appeal as brought and the cross-objaction so far 
as the original appellants are concerned. (15 W. 
R 26. 25C. 565.2C.W.N 42. 26C. 109.3C.W. 
N. 76. 26 C. 114. 31 C. 64. 35 C. 53S, 

N. 720, R.) A respondent can be brought on 
the record even after the period of appealing 
against him has run out. (9 C 355. 11 O.L R. 
430, F.', 12 C.W.N. 625. ft. I Where the pUin- 
tifi wanted to make defendants Nos. 5 and 10 
liable also on the bond sued upon, bu'' the Court 
below made a decree against the other defend- 
ants and exonerated defendants Nos. 5 and 10. 
and those other defendants appealed but did not 
make defendants Nos. 5 and 10 parties to it, 
and the plaintiff filed cross-objections in due 
course, and at the hearing of the appeal made 
an application under O XLl, r. 20. f ir making 
defendants Nos. 5 and 10 respondents on tbe 
ground that they were interested in the result 
of the plaintiff’s cross-objection : Held, that 
the defendants Nos. 5 and 10 could not be add- 
ed as responden’s BhONESWAU K.VM v- RAM 
KHELAWaN SAHOO, 5 Ind Gas 6S4 = 12C.L. 
J. 137. 

(10) — Indistinct or vague document ^Oral 
evidence — htdian Evidence Act, ss, 92, 95.— 
Whore a mortgage bond does not indicate by 
name the property mortgaged, evidence may 
be adduced to prov’e what property was mort- 
gaged. (Evidence Act ss 92 and 95.) R.\M 
LAL V. HaiuUSON. 2 A. 832. 

(11) — Auction sale in execution of a decree of 
immoveable property subject to <t mortgage — 
Remedy of the mortgagee — flis inability to g^t 
the sale, set aside--Sale of right, title and interest 
of the judgment-debtor — Security bond hypothe- 
cating property as security for integrity — Its 
construction — Cio. Pro. Code [Act XIV of 1882), 
ss. 278. 282. 283 and ^U, etc. — Held, hypothe- 
cating or giving a lion on immoveable pro- 
perty to the extent of any amount as socucity 
for integrity is a mortgage of that property for 
that amount. Held, also, that where a pro- 
perty subject to a mortgage is sold by public 
auction in execution of a decree, the mortgagee, 
whether with or without possession and 
whether his incumbrance be notified in the 
proclamation of sale or not, can follow the 
mortgaged property in the bands of the auction 
purchaser, whether hb came to know about 
tbe encumbrance or not at the time of the 


Mortgage — continued. 

1. — General— coufinwed. 

sale, but he (tbe mortgagee) has got no cause 
of action to get tbe sale set aside. Held, 
further, that an executing Court cannot s**ll 
whaf. the judgment-debtor himself is unable 
to alienate privately. Rui’ CHANl) v. SETH 
K\STUR CHAND, 7 P.W R. 1908-=62 P R. 
1908. (12 M.I.A. 366, 6 B. 193. 490, 22 B. 624. 
29 B. 234, F.) 

{\'l) — Contemporaneous deed — Sale and 
agreemeid to reconvey — Transaction whether 
mortgage — Intention — Date of repayment — 
Mortgage by conditional sale — Transfer of Pro- 
perty Act (iv of 1882), s. 58 (c).— On the con- 
struction of two contemporaneous df»cnments. 
one of which purported to be a deed of sale, 
and the other provided that, on tbe vendor re- 
plying the purchase-money mentioned ill the 
deed of sale, with costs, within a fixed period, 
the vendee would return the land, and in caso 
ho did not do so. the vendor would deposit the 
money in Court, and take possessiiui : Held — 
tb it the two documents together did not con- 
stitute a mortgage (12 A. 387, F.-, 4 C.W.N. 
153 = 22 A. 119. Diss.) A certain date of pay- 
ment is an essential element of a mortgage by 
conditional sale. KlXUItlM MONI)OE.v NlTYE 
ClUND Si«D\u, 11 C.W.N, 400 = 6 C L J 208. 
{F , 2 Ind. Cas. 930.1 

(13) — Mortgage — Incomplete, transaction. — 
When tbe part of the mortgag->-moiioy remain- 
ing unpaid by tbe mortgagee consisted of a 
sum which the mortgagor had agreed should 
be withheld by the mortgagee till mutation of 
names, and a small sum out of thit promised 
for expenses of the deed, and the mutation of 
names did not take place at all. — Held, that 
the mortgage could not be held as incomplete 
fnr default in payment of the mortgage money. 

Manglvdha v. Lal Chand and GHULAM, 
60 P.L R. 1908 = 26 P.W.R. 1908. 

(14) — Mortgage — Bye-biUwafa — English 
mortgage. — Mortgagor and mortgagee — 6’?t6sis- 
lenceof relation — Payment of interest — Adverse 
possession— Permissive possession — Suit to reco- 
ver possession — Causeof action. — Tbe transaction 
of mortgage effected by a bye bU wn/a was under 
the Regulations essentially the same in regard 
to the relations between the mortgagor and 
mortgagee as an English mortgage, [ft., 12 
C. 614.] Although the mortgagee has, on the 
occurrence of the default named in the bye-bil- 
wafa or the mortgage-deed, a cause of action to 
recover possession of the property provided it is 
then withhold from him adversely, ho has no 
cause of suit of the possession of the property by 
the mortgagor is from that time held and 
continued with his permission, and so long 
as the relation between tbe mortgagor and the 
mortgagee created by the bye-bil-wafa can bo 
said to be subsisting, it would probably bo 
right to infer that the possession of tbe mort- 
gaged property by the mortgagor, if it be so 
bold, was bad with tbe permission of the 
mortgagee, unless some act was done by the 
mortgagor or some claim advanced by him 
which was inconsistent with tbe subsistence o£ 
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iM ortgage — continued . 

1 —General — continued. 

that relation. It would be reasonable to infer 
from the payment of interest that the posses* 
sion on behalf of the mortgagor was permissive. 
But the possession of the mortgagor ought not 
to Le tieated as adverse so long as the mortgagor 
assorts a title to redeem and advances no other 
title inconsistent with it. It must be treated 
at any tale as perfectly reconcilable with, and 
not adverse to, the title of the mortgagee and 
the continuance ol bis lien on the thing, 
plpdeed. MANKEE KOOER v. SHEIK MUNNOO, 
14 B.L.R. 315 = 22 W R. 543. [R.. 12 C. 614, 

7 Bom. L R- 772; D., 6 C. 5G4 = 7 C.L.R. 583 ; 
F.. 17 P.W.R. 1903 ] 

{15)~ Mortgage-- What does not amount to . — 
On 25th January 1875, the respondent executed 
a mortgage deed in appellant’s favour, in 
which he agreed to give the latter possession of 
a village as security for the re-payment of 
certain moneys, and for the re-payment of the 
balance paid by the appellant out of the sale- 
proceeds of a house on account of a certain 
debt, it being stipulated that the appellant 
should sell the house under the powers of a 
mukbtaruama which the respondent under- 
took to execute. No such instrument was 
executed by the respondent, and such house 
was not sold. The appellant sued the respon- 
dent for possession of the village, according to 
the terms of the mortgage, alleging that he 
had satisfied the debt. Beld that, as no part 
of the sale proceeds of the house bad been or 
could be applied to the liquidation of such a 
debt, the appellant was not entitled to retain 
the village as security for the re payment of a 
balance which bad not and could not be paid by 
him on account of such debt, KRISHNA ROW 
V. APA SHASTRI, A.W.N. 1881, 13. 

(16) — Alienation by mortgagor — Antecedent 
covenant. — A transfer of mortgaged property in 
breach of a condition against alienation is valid, 
except in so far as it encroaches upon the rights 
of the mortgagee, and, with this reservation, 
such a condition does not bind the property so 
as to prevent the acquisition of a valid title by 
the alienee. POHKAR DAS v. RAM PRASAD. 

A. W.N. 1887, 231. (4 A. 518, R.) 

(17) — Acquisition of larger interest by the 
mortgagor after the date of the mortgage —Mort- 
gagee not entitled to such larger interest — 
Reg. XVI of 1827, S5. 19 and 20 — Transfer of 
Property Act (IV of 1882), s. 4 3. — A mortgagee 
of Desbgat Vatan knew that the property 
which was being made over to him in mortgage, 
was land appurtenant to an hereditary 
office and was therefore inalienable beyond 
the life of the incumbent under ss. 19 
and 20 of Reg. XVI of 1827. Subsequent to 
the mortgage, the mortgagor became entitled 
to enlarged estate. The mortgagee claimed to 
bold the enlarged estate against the mortgagor. 
Held, that the mortgagee took merely such 
estate as the mortgagor was capable of convey- 
ing at the date of the mortgage. GANGABAI v. 

Basvant Baldappa. 12 Bom. L.R. 143=84 

B. 175=8 Ind. Cas. 866. 


M o rtgage — c o n t i n ued . 

1.— General — continued. 

(16) — Mortgage-bond, Construction of — Pro- 
mise to pay — Personal liability, intention — 
Balance of unsatisfied debt, application for 
— Propel ties other than mortgaged, liability of. 
— Where a debtor has pledged his property as 
security for the loan, the creditor should have 
a personal remedy, unless the deed makes it 
clear that the intension of the parties was that 
the remedy of the mortgagee should be restrict- 
ed to the lands mortgaged. Every mortgage 
contains within itself, so to speak, a personal 
liability to repay the amount advanced ; in 
other words, where there is in a moregago no- 
thing to the contrary, there is an implied pro- 
mise to pay presumed in law, from the fact of 
the acceptance of the loan ; the mortgage mere- 
ly giving the mortgagee an additional security 
in the shape of the pledged property. (19 W. 
R. 2S1. 12 C. 339. 14 A. 513, R \ 11 I.A. 83 = 
10 C. 740. 16 C. 540, D.) Per Mookerjee. J. 
— Although a mere recital of a debt may not 
be, by itself, and apart from the context, suffi- 
cient to imply acontract to pav and thus create 
a personal obligation, a provision in a mort- 
gage-deed. that the money will be repaid 
on a certain day, imports a covenant for 
repayment on that day for the breach of 
which, an action would lie against the mort- 
gagor. the judgment in which action could be 
.eatisfied out of his general pronerty. Parbati 

Charan Row gobinda Chandra Kundu. 
4 C.L.J. 246. [F.. 9C.L.J. 5 = 13 0 W.N. 138 
= 1 Ind. Cas. 442 ; R., 4 C.L.J. 510, 6 C.L J 
639.] 

( 18-rt) — Mortgage — Construction — Securing 
future advances upon mortgaged property— 
Validity of— Transfer of Property Act, s. 58.— 
There is no law which prevents a party from 
securing future payments by a charge or mort- 
gage upon immoveable property. A mortgage 
deed provided ; “He (mortgagee) shall enjov 
the profits of the mortgaged lands in lieu of 
interest. I. the executant, shall continue to 
pay to tho mortgagee every year the deficienev 
in the amount of interest ; and in case of de- 
fault of payment of the same in any year, the 
Mahafan shall in that year have power to re- 
cover it from a nine anna zemindnri share, 
the proprietary title and other moveable and 
immoveaole property.” Hcfd. that the docu- 
ment must be held to amount to a mortgage 
in respect of the deficiency in interest on the 
mortgage money. BHOL.A Das v. BishnaTH 
LAL, 10 A.L.J. 162. 

(XS-b)— Mortgage— Covenant to pay money 
within n year — Construction — Mortgagor's 
benefit— Right to redeem and right to foreclose, 
co-extensive — Effect of contract to the contrary — 
No time fixed for re-payment— Effect.— Where 
the parties to a mortgage covenant that the 
mortgagor shall pay the amount of principal 
and interest within the term of one year, held, 
that the covenant canpot be construed as 
providing that the mortgagor was not to pay 
the amount of principal and interest before the 
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continued. 

1,— General — continued. 

expiry of one year, and that the clause was 
inserted for the benefit of the mortgagor, so 
that he might be at liberty to pay the principal 
with interest before the expiry of one year. 
(‘2a M. 33, Rtl. on.) Unless there is an agree- 
ment to the contrary, the right of foreclosure 
and the right of redemption must bo deemed 
co-exteusive. In each particular insiance, 
therefore, it must be ditermined, upon tho 
terms of tbe contract oetweeu the parties, 
whether there is any provision in the contract 
which takes the contract out of the general rule. 
(14 S. I. M. 427, 8 A. 95, D.\ 5 B. 22. 7 M I^A. 
323. 16 M. 486, 29 A. 47. 20 B. 677, if.) 
Where no time is fixed in a mortgage-deed for 
the repayment of the mortgage amount, the 
position IS that the mortgagor can claim re- 
demption whenever he pleased. PURN.^ 
CHANDRA SARMA V. PEAUV MOHAN PAL 

Das, 39 C. 828 = 15 lod. Cas. 287 = 1? C.W.N. 
149. ((1992) 1 Ch. 385. 31 L J. Cb. 13, /fj. 

(IQ)— Do:ument — Interpretation of — Sale 
subject to agreevient executed on the day 

—Hesei ving right to vendor to repurchase— 
Documents to be read together— Mortgage.—- 
Where a document purporting to be an out and 
out sale is made “ subject to the terms of the 
deed of agreement executed by thevendee 
on the same day, and the latter document 
promises to reconvey the property to the 
vendor or his representatives upon payment of 
the purchase money within a certain time, 
held that the two deeds must bo read together 
a.s constituting a mortgage by way of condi- 
tional sale. WAJID ALl KHaN v. SHAKKAT 

Hussain, 7 A.L.J. 998 = 7 Ind. Gas. 911. ll2 
A. 387, D.) 

(20) — Constrttclion of mortgage deed ■— Deed 
partly of the nature of a usufructuary and partly 
of a simple mortgage —Hight to bring the pro- 
perly to sale— Presumption of English Law ^ 
to satisfaction of mortgage debt, whether appli- 
cable in British India — Attachment of mort- 
gaged property in execution of money decree 
Bight to sue for sale in satisfaction of this 
claim and of any claim under the mortgage 
Transfer of Property Act. ss. 99 and 67. The 
intention of the parties is to bo looked to in 
construing mortgage- deeds, and whore a deed 
is partly of the nature of a usufructuary and 
partly of a simple mortgage, me mortgagee is 
entitled to bring the mortgaged property to 
sale under the conditions sec out in the deed. 
(21 A. 4, F.; 28 A. 157. 10 Bom. L R. 126, if ) 
Words of hypothecation have always been 
understood to import the right of the mort- 
gagee to bring the property to sale for tbe satis- 
faction of the claim (12 C.P-L.R. 26, R.) It 
is only a usufructuary mortgagee ' as such 
that is debariod from suing for sale by s. 67 of 
the Transfer of Property Act. Where there 
were a distmot hypothecation of property and 
also a distinct personal covenant to pay the 
mortgage-deot, though the mortgage itself was 
described as one with possession, held, the 


Mortgage — continued. 

1. — General— confinued. 

mortgage would be entitled to bring the property 
to sale in satisfaction of the debt for which it 
was hypothecated. The presumption of English 
law that, over twenty years having elapsed 
since the execution of the mortgage-'leed. it 
should be deemed to have been satisfied, does 
uotapply to mortgages in British India. A 
moctgig^o, who attaches the mongaged 
property in execution of a money decree against 
tbe mortgagor, but is precluded by s. 99 of the 
Transfer of Property Act from bringing it to ‘ 
sale save by a suit under s. 67 of the act, can 
sue for sale of the property in satisfaction of 
such claim, as well as of any claim under the 
mortgage, in resp^ct of which ho has a right 
to sue for sale. FlD.4 ALI v. ISMAIL.JI, 6 N.L. 

R 20 = 5 Ind. Gas. 701. (lOC.P.B.K. 21, 29 
M. 421. F.\ 16 A. 415. 17 A. 520. Not F.) 

(2 1) — Mortgage- deed — Construction— Presump- 
tion- Interest— Prior mortgagee, right of.— 
Under ordinary rules of construction, every 
man's grant should be construed strongly 
agaiust him. Where an absolute owner mort- 
gages his property, ho shall be presumed to 
have inorlgaged his absolute right in the pro- 
perty, and not only a subordinate interest 
therein, unless there be an express indication 
to tbe contrary. A prior mortgagee purchasing 
the mortgaged property from the mortgagor is 
entitled to interest on the amount of the mort- 
gage up till the date cf sale, and not up till the 
daiewnenhe subsequently obtains possession 
of the property. CHIR.-\NJEE LaL v. BHAG- 
\VAN Singh, 8 lad. Caa. 826. 

(Ti)— Mortgage bond— Construction — Per- 
sonal decree, suit for —Mortgaged properties, if 
must be first proceeded against. — Held, on the 
construction of the mortgage bond in this case, 
that it contained an express promise to pay 
the amount secured, so that the mortgagee 
was bniitled to sue tor a personal decree only. 
Held further— That a .stipulation that " if the 
debt 00 not paid off by the hypothecated pro- 
perties,” the mortgagee “will be able to realise 
the money ” by sale of the mortgagor’s other 
moveable and immoveable properties, did not 
imply that the parties agreed to postpone tho 
remedy against the person and other proper- 
ties to that against the mortgaged properties. 
Benoy Krishna Deb v.DedcndraKishorb 
Nandy, 15 C.W N. 722 = 9 lad. Gas. 660, 

{' 2 S) — M)rtgagee in possession prior to confis- 
cation of Oudh estate- Dispossession on re-set^ 
tlement with talukdar— Claim to sub-settlement. 
— Where, at the date of Lord Canning’s con- 
fiscation proclamation of 1858, an estate m 
Oudh was in the plaintifi’s possession as 
mortgagee " with birt 2emindari rights ” under 
a conditional deed of sale and was subsequently, 
the plaintiff being dispossessed, re-settled with 
the defendant as Talukdar, it was held, in a 
suit by the plaintiS in 1870 for possession as 
mortgagee, that the mortgage created only a 
subordinate xemindari interest and that the 
plaintifl’s claim to a sub-settlement was valid. 
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Mortgage — coDtioued. 

I — General — continued. 

Qucpre - (a) Whether the sub-settlement might 
not be supported even if the interest created 
by the mortgage was not strictly sub-proprie- 
tary ? (6) Whether, under U P. Act XX 

of IbCe. the defendant, as Talukdar. was en- 
title i to mahkana? GOURI SHUNKER 

V- The Maharaja of Bl’lramfore, 4 
C. 819, P C. = 6 l.A. 1 = 3 Sar. 873. [li.. 13 A. 

108 .] 

Damages — Breach of contract — Mort- 
gagee failing to discharge prior incumbrances 
U'llh money left in his hands, effect of~Set off — 
Cour/-/ee. — Where a mortgagor, at the time of 
the execution of the mortgage, left money in 
the hands of the mortgagee to pav off a prior 
incumbrance, which the mortgagee'did not pav 
off. the mortgagor is entitled in Jaw to recover 
from the mortgagee the damages resulting from 
hi9 failure A plea of sef off is quite distinct 
from the plea of payment and should not be 
entertained until Court-fee with respect to 
It has been paid by tbe defendant in the Court 
of first instiiice, nor should it be entertained if 
the claim is not within the jurisdiction of the 

Code. Muhammad Raza V. Kubra Bim is 

Ind. Cas. 526. 


(2\)— Payment by third person of money di 

binder mortgage-bond— Intention to keep mot 
gage ahve-Pnority— Mortgage-bond, docume 
whether — Court-fee — Apnenf.—Wbere tl 
money due under a raortgage-deed was paid I 
the money of a third person, tbe mere fact th: 
the alter had paid off the mortgage-mom 
would not, by itself, entitle him to the benel 
of the bond as security for the payment, 
must be shown that there was an agreemei 
between the parties, when the payment wi 
made, that the mortgage should be keot ali- 
tor him. The demand of a creditor which 
paid with the money of a third person he 
without any agreement that tbe security sha 
be assigned or kept on foot for the benefit of sue 
third person, is absolutely extinguished bv il 
payment ; whether a mortgage paid ofl hi 
been kept alive or extinguished depends on tk 
intention of the parties ; the mere fact that 
has been paid ofi is not sufficient to sbo 
whether or not jt has been extinguished ; ei 
press declaration of intention will cause eith( 
the one result or the other, and in the absenc 
Of such expression, the intention may be ir 
ferred either one way or tbe other; and th 
ordinary rule is that a man having a right t 
act m either of two ways, shall be assumed t 
have acted according to his interest, a 
unsecured creditor of a mortgagor, who find 
himself obliged for the protec tiL ’of his ow 

mortgage-debt. is emit 
€d to have an assignment of the security Heh 

thTt!;^" circumstances of 7hets; 

that they raised a strong presumption that, i 

the case, there was the intention to kee 

mortgage alive, when the payment wa 

m ih! ® That the Lsignmer 

of the bond in favour of the plaintifis. who ha 


-continued. 

1- — General — continued. 

paid off the mortgage, gave to them all the 
rights as first mortgagees, although the assign- 
ment was made after the date of payment. 
A agreed to pay loans up to a certain sum, 
which might be paid to him by B, and admitted 
that if be failed to do so, B would be entitled 
to recover tbe debt by sale of a certain pro- 
perty of A and from his person and other pro- 
perties. Further, the deed was registered as 
an agreement in Book I, and not as a mort- 
gage which would have been copied in Bonk IV, 
under the Registration Rules: Held— That 
the deed did not create any special lien on the 
specific property mentioned in the deed ; and 
tbe circumstance that the document was regis- 
tered as an agreement in Biok 1, was evidence 
of the intention of the parties to the document 
to treat it as an agreement rather than as a 
mortgage. In execution of a mortgage decree, 
a property was purchased for Rs. 2.500 by the 
mortgagee, held — That for the purposes of 
Court-lee. Rs. 2,500 must be taken as the 
value of the property affected by the decree. 

Jagatdhar Nauain Prasad v. a m 
brown. 10 C.W N. 1010 = 4 C.L J. 121 = 33 0.’ 
1133. [i?.. 30 C. 193 = 5 C.L.J. 611, 11 C.W. 

N. 705 = 6 C.L J. 127.] 

{2i-a)~~Mortgagee, right of. to take possession 
Of the property mortgaged— Possessory right 
unaffected by subseqwnt mortgage— Usufructu- 
ary mortgagee, right of, to resist a suit for vos- 
sessto^i by a prior mortgagee— Jccrual of right 
to take possession- Priority. property 
was first mortgaged to the defendant under a 
simple mortgigd. tbe same property was then 

mortgaged to the plaintiff under a covenant 
giving him possession m certain events Tbe 
plaintiff oecanie entitled to possession ' under 
the terms of his mortgage, but. before he could 
obtain actual possession, defendant took a 
subsequent usufructuary mortgage of the same 
property m lieu of the money due under his 

previous simple mortgage. The plaintiff now 
sued to recover possession under the terms of bis 

^ that the 

defendant held a prior simple mortgage of the 

Qot entitle him to resist 

possession; the mere 

wonM usufructuary mortgage 

deh I the plaintiff his 

right to take possession which had already 

usufrifr execution of the 

defendant. 

JANGU SINGH V. Ganesh Ram, 14 Ind Gas. 

from pro- 

p^ty aescribed—Transferee of jnortgaged pro- 
perty not bound by the mortgage-Prioritl- 

DlotsIfunA ^ to hypothecate four 

plots of land situated in mou^a Nagala. As a 

^ Nagala was insert- 

ed in the mortgage-deed by mistake ; the pro- 
to one K m 1910 free of all charges. In a suit 
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M o rtgage — con ti n u e d , 

1. — General — continued. 

brought on the basis of the mortgage of 1876, 
held, that K was nob bound by that mortgage. 
H. B. Kinlock V. Tota Ram. 15 Ind. Cas. 
335. (18 0. 556. 18 M. 364. 2‘J C 654. R.t 

('25) — Limitation — Adverse possession — 
Raisne mortgagee redeeming earlier mortgage in 
the hands of piainti^ — Period of limitation for 
suit for declaration of title acquired bv prescrip- 
tion . — As long as possession can be referred to 
a right consistent with the subsistence of an 
ownership in being at its commencement, so 
long must the possession be referred to that 
right, rather than to the right which contra- 
diots the ownership. (11 B. 422. R.) A man 
•cannot hold a mortgage on bis own property, 
and where a transferee of a decree for sale 
obtained by a prior mortgagee of certain pro- 
perty takes payment from the puisne mort- 
gagees, he ought to bo deemed to have acknow- 
ledged the title of the mortgagor to the equity 
of redemption. In a case of a co-sbacer hold- 
ing mortgaged property after redemption by him 
of the mortgage, limitation is computable only 
from the date when the possession becomes 
adverse by the assertion of an exclusive title. 
JAGDIP NAUAYIN SISGH V. BILAH SING, 

8 A.L.J. 324 = 9 Ind. Cas. 572 = 33 A. 463. 

{26)— Mortgage —Adverse possession— Sale of 
equity of redemption — Registration — Limitation 
Act lIX of 1908), art. lU— Registration Act 
(XVI of 1908), s. n. — ffeld that, a person enter- 
ing into possession of land as a mortgagee is 
not at liberty to set up adverse possession 
agiinst the mortgagor, by merely obtaining in 
his favour mutation of names as owner, until 
he succeeds in proving actual purchase by him 
of the equity of redemption. Held, also that 
a deed of sale of immoveable property mortgag- 
ed by a registered deed is not compulsorily 
registrable under s. 17 of Act XVI of 1908, if 
sale consideration minus the mortgage-money 
is loss than Rs. 100. LEHNA v. SANTA SINGH, 
9 P W.R 1912 = 13 Ind. Cas. 852 = 138 P.L.R. 
1912. (17 B. 755, F., 16 P.R. 1S92. P.B., 

F.) 

{26-ai— Pleadings— Appeal, second— Revision 
— Point not put in issue nor raised in grounds- 
Mortgage— Fquity of redemption sold to one 
person — Subsequent sale to another Second 
purchaser redeeming properly by suit— Suit for 
possession by first purchaser — Lwiitation— 
Adverse possession— Estoppel. — A party cannot 
be allowed in further appeal or revision to raise 
a point which was not put in issue in the first 
Court nor in clear terms urged as a ground of 
appeal iii the Lower Appellate Court or in the 
grounds for revision or further appeal to the 
Chief Court. The equity of redemption of a 
part of certain land on mortgage with A was 
Bold to B and C in 1890. In 1895 the vendor 
re-Bold the equity of redemption to C and D, 
and C and D sued the mortgagee for redemp- 
tion in 1908. obtained a decree and gob posses- 
BiOD of the property. The litigation with the 
mortgagee related to the whole property on 


At ortgage — continued . 

1. — General — continued. 

mortgage with A, B took no part in this litiga- 
tion ; he was neither impleaded as a defenUaiiU 
nor was he called as a witness in the case. In 
1909, B sued C and D for possession of the land 
of which he had purchased the equity of redemp- 
tion in 1890: Held, ( 1 ) that the suit was not 
barred by time, as B had 12 years from the date 
when C and D obtained possession in 1908 to sue 
them for recovery of the property ; (2) that t he 
sale to C and D of the equity of redemption 
previously sold to B did not amount to adverse 
possession; (3) that, in this property, the 
vendor had no rights left to him which he 
could sell in 1895 to C and D ; and con- 
sequently the sale of this property to them 
wan a mere nullity in law ; (4) that B was not 
estopped by his conduct from contesting the 
validity of the sale to C and D ; (5) that, 
althouch B, was equitably bound to ce-imbursu 
C aud D for any sum spent by them in redeem- 
ing the property for which B sued, he could 
not bevond this bo adversely allecteu by tbe 
litigation boiween C ami D and A. Lala 
MOUUN Lal V. Bhagu Shah, 14 Ind- Cas. 
513 = 252 P. W.R. 1912. (GC.W.N. 601. D.) 

'^{21)— Mortgage— Suit on a mortgage— Plea 
that the mortgage was an unreal transaction — 
Onus of proof — Mortgage not impugned in prior 
proceedings where it was in evidence — Estoppel 
— Madras Revenue Recovery Act (IT of 1864) — 
Purchase by benamidar, whether can be ques- 
tioned by the real purchaser. — In a suit on a 
mortgage, defendant pleaded that it was an 
unreal transaction. In a previous proceeding, 
where the mortgage deed was put in evidence, 
the defendant, who was then also impleaded as 
party defendant, did not adduce evidence to 
show that it was an unreal transaction, though 
ho was allowed an opportunity to do s^o : Held, 
that the defendant was estopped from impugn- 
ing the mortgage in the subsequent suit. 
Where, at a revenue sale, the property was 
purchased by a person benami for another : 
Held, that it was open to the real purchaser to 
set up and prove his title- SULAIMAN v. P.AT- 
TANA Bllil, 9 Ind Cas. 136 = 9 M.L.T. 136. 
(29 M. 473. 1 M.L.T. 234, IG M.L.J. 505, P. 
B.. R.) 

(28) — Fraud — Fraudulent transfer of posses- 
sion — Reversioner ^obtaining fraudulent posses- 
sion through assignee of the widow— Sale by 
widow— Mortgage by'vendee — Suit by mortgagee 
for sale of property — Reversioner cannot deny the 
mortgagee's right — Estoppel — Mortgagor and- 
mortgagee. — G’s widow sold certain property to 
G A (the father of defendants 1 and 2) in 1878. It 
was mortgaged by G A to D (the plaintiff’s uncle) 
in 1892. G’s widow died in 1897. After G A’s 
death in 1901, H (defendant No. 3), slipped 
into possession of the property by fraudulently 
inducing the defendants Nos, 1 and 2 to favour 
hiBclaim. In 1903, the plaintiff sued to recover 
his money by sale of the mortgaged property. 
It was contended by H, who was a reversioner 
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l»”“General — continued. 


of G, that it was not competent to G's widow 
to alienate the property beyond her life-time: — 
^fia, (1) tnic ri, having obtained possession 
of the property by colluding with defendants 1 
and A, his fraud was sufficient in law to deprive 
him of the tight to be heard in defence to the 
suit that he was entitled to the property as 
reversionary heir of G. (2) That the defend- 
ants Nos. 1 and 2 having been in possession 
Of the property as mortgagors of the plaintiff 
were bound to hold it in that capacity ; and if 
they were threatened or obstructed oy defendant 
No. 3, claiming as the true owner, they ought 
to have given him (the plaintiff) notice of 
threat or obstruction so as to enable him to 
defend his rights as mortgagee, but. instead of 
that, they colluded with defendant No. 3 in 
the irduduleot trdosfer of possessioo ; thit 
therefore, the rule of estoppel which apnlied to 
defeudams Nos. 1 aud 2 applied to defendant 

owner of property is 
entitled to retain possession even though he 
has obtained it from a trespasser by force or 
otnor unlawful means. This applies only where 
the true owner gets into possession without 
bringing himself within the law of estoppel. 
As between a mortgagor and his mortgagee 
neither can deny the title of the other for the 
purposes of the mortgage, a mortgagor cannot 
derogate from his grant so as to defeat his 
mortgagee’s title, nor can the mortgagee deny 
the title of his mortgagor to mortgage the nro- 

^^i^AYANAPPA. 13 Bom. 

U.K, l^UO, 


. ®/ 1885 

S. an Benami auction purchaser, suit / 
(Uc.aratKjn against— Maxntainabiluy oj suit 

Mortgagee from real purchaser, right of 

jransfer of Property Act (lVo/J 882), s. 43 

Iransfer oy peraon having no right — Froper. 
subsequently vesting in him, 'effect of. 
mortgagee, who derives his title from j 

the provisions 

3. 31/ of Act ^IV of 1882 from bringing a suit I 
a declaration that the auction purchaser of t 
mortgaged property was the benamidar of 1 
mortgagor and was not the beneficial owat 
UGA. 82, A.W.N. 1903. 199. £\) VVnere 
“mortgages property, which he has i 
got to mortgage, representing that ho 

quentfy the property becomes vested in hir 
the mortgage will operate against him una 

Transfer of Pr 

BAKHtH ' pat^ q''? V- BINDISSHA] 

by mot 

gagee Lstoppel.—A person, who lawfully can 
into possession of land as mortgagee canno 

by setting up during the contmLneo 0^3°° 

relation, any title adverse to that of the mor 
pgor, acquire by prescription, title as owner . 

any other title inconsistent with his status. 

mortgagee. Lakshmi NacHIAR v RA\r 
CH4KDRA DOBAI, 6 MX. J, 8. ^ U. 


Mortgage — continued, 

1* — General — continued. 

[Zp^Mortgage of occupancy fields by tenants 
to landlord — h’nif /or foreclosure — ^^rongful 
possession obtained by landlord— Liability of 
landlord to account for profits as mortgagee in 
possession. — Plaintiff, a mulguzar, took a 
mortgage of the lands of his occupancy tenants 
and sued for a decree for foreclosure. Two 
years before the suit, plaintiff bad wrongfully 
ejected the tenants and entered into possession 
of the lauds and defendants contended in this 
suit that he was bound to account to them 
(mortgagors) for the profits he made out of the 
lands after he trespassed upon them aud that 
such profits must be set off against the mort- 
gage-debt. Meld, that the position of a mort- 
gagee is not adverse (6 C.P.L.R. 109 lOC.P.L. 

K. uj, IS A. 329, i2.) to the mortgagor and 
that the plaintiff, who took possession, being 

took possession as mortgagee 
and the fact that he was also landlord does 
not make bis taking possession amount to au 
ejectment of his tenants and that be was 
therefore, bound to account to the defendants 
lor the profits of his possession. PRAliHUDA\ 

V. BhikulAL. 2 N.L.R. 92. (7 W.R. 30, 16 
o. 134, .f.) 


\o.!.)—morigaqe ivithout possession—Subse’ 
guentty possession given to mortgagee— Trans- 
action, a sale and not mortgage— Burden of 
proof— Entry m Land Records Register IX as 

to iransf^er of land-Effect o/-Pyatpaing not 

signed by personreporlirig, admissibility of, in 
evidence— Evidence Act. ss. 161 and 3.— When 
land IS mortgaged without possession, and 
possession is subsequently given to the mort- 
pgee, the burden of proving that the transac- 

possession was given was an out- 
right sale lies m the first instance on the mort- 

1 L. B. R. 21o, 11 Bur. L. R. 253, R.) An 
entry m Land Records Register IX, regarding 
the transfer of land, is at us best nothing more 
than a report or note of a transaction which 

M effected ; but the transaction 

to which It relates is not effected by such entry. 

The pafpai;/r7 (outer foil of Land Records 
Register/, not signed by the person reporting 
the transaction, is not admissible to prove thi 
eport (1 L.B.R. 260. R.) But. if tL thugyi 
(person making the entry/ is called and givL 

evidence about the oral report, he might use 

the paipaing to refresh his memory, and 
s. 161, Evidence Act, would apply. The docu- 
meut used m .hat way becomJL^vidence uuX 

R\ 4ot'2tTcaB.-535'^ ® 

( 33 /— UoewTuenf. Construction of —Sale or 
^rtgage—Condiiion to re./rans/er.— Where all 
the indicia of the debtor and creditor relation 

are present, an instrument will not operate as 
merely because there is a stipulation in 
the deed that the alienee would re-transfer the 
property to the alienor, if the debt would be 
paid up by the alienor, within a stipulated 

KORO V. GOPA BaNDHU 

NIPPako, 6 Ind. Cas. 512 = 8 M.L.T. 100. 
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1.- General — continued. 

m)—h)stopfel—iIortgagc-Pncr and subse^ 

guent mortgages — Sale of part oj mortgaged 
property to mortgagee — Redemption of previous 
mortgage— Prior mortgagee not setting up nis 
purchase as defence — Right of subsequent 
viorigageeto possession. — When tbe sub-moct- 
caeees purchase the shares of some of the heirs 
of tbe mortgagor in the property mortgaged, 
and all the heirs sue for redemption of mort* 
gage, and. pending suit for redemption, the 
property is mortgaged with third parties, and 
out of consideration for this latter mortgage 
the sub-mortgagees are paid up and redemption 
of the previous mortgage is allowed, the sub- 
mortgagees are estopped from setting up their 
purchase from some of the heirs of the mortga- 
gor against the claim for possession made by 

tbe subsequent mortgagees. Their accept rnce 
of the whole mortgage money constituies an 
admission that the redeemed land not 

been sold to them. BALA BAKHSU v. LOHBl. 
39P.L.R. 1910 = 8 Ind. Gas. 229. 

Acknowledgment— Acknowledgment not 

made before prescribed period— No inference that 
it proves the existence of a subsisting mortgage. 
—The acknowledgment of a mortgage, not 
having been made before tbe expiration of tne 
period prescribed for a suit for redemption, does 
not by itself prove the existence of a subsisting 
and non-existence of a time-barrod mortgage. 
The/acfu7»of an acknowledgment cannot ot 
itself be held to conclusively prove that wa^ 
made within tbe period of limitation. OHOii- 

RAM V. BHAU. 1 Bom. L.R. 2. 


t36)— Sfafcmenf in a mortgage as to amount ^ 
land excepted from its operation, nature of 

Admissioii-Evidence.—y^heie a ^ 

revenue paying mouxa was eficcted, and tnere 
was a statement in the mortgage-deed as to the 
quantity of debutter land within the ®f 

the said mouz*. which was exempted from the 
mortgage, held, that the statement 
regarding the debutter laud was a deliberate 

admission imposing on the mongagors w o a 

made it the burden of proving that it 
true or that they wore not bound by it. JAR a 
KUAIARI V. LalON MONI. 18 0.2^4 = 17 l.A. 
149. P.C. = 5 Sar. 628. 

(371— Admission by mortgagee- Effect— Limi- 
tation.— 'Nhoa ^ period of 
years from the date of the original mortgage, 
the mongagee in tbe course of a conveyance ad- 
mitted tnat the mortgaged property was of the 
ownership of the original mortgagor, that the 

property had been mortgaged and that the 
mortgage was at the time existing, „„ 

aion amounts to an acknowledgmen o 
existing relationship of mortgagor and mortga- 
gee and a suit to redeem the ‘ 

gage can be brought any time withm 60 years 
from the date of the admission. VITHU v. 

Keshav, 6 Bom. L.R. 38. ^ ^ 

(38)— Admission by mortgagee— Effect of ad- 
mission.— Where a mortgagor describes his 

mortgagee as such and the latter admits m 

0, VII-2 


A! orr^a^e — continued, 

1. — General — continued. 

writing over bis signature the correctness ol 
that description, the meaning of tbo admission. 

IS as plain as language can make it. Thereby 
tbe mortgagee uumistakeably atlirms that he 
is what he is described to be a morlgagte and 
it is a necessary implication from the aonnssiou 

that he acknowledges all tbo legal con^eqatn- 

ces of his position as a mortgagee, one of which, 
is his liability to he redeemed. SUEIKH MAHO- 
MED v. JAMALUDDIN MAHOMED. 10 Bom. 

L.R. 385. 

^ 39 ^ — \Jortgaae — Attestation by only one wit- 
ness— No proof' required when mortgage is ad- 
mitted by the other side— Evidence Act (I of 
1872), s. 5B— Effect of not impeaching the in- 
formality of the mortgage in the first Court at 
the first hearing.— \^hete tbe defendants m 
their written statements admitted that they 
bad executed a deed of mortgage on account 
of an old debt due by them, and that subso- 
quoully It was arranged that a third person 
who was not a party to the mortgage should 
pay the debt and redeem the land : Held, 
that this was a clear admission that tbe relation 
of mortgagor and mortgagee was established 
between the defendants and the plamtius, and 
that, therefore, the production of the mort- 
gage-deed was unnecessary under the prov‘- 
aions of s. 68 of the Evidence Act. The validity 
of tbe mortgage caimot bo quesUoned lu such 
a case even u the deed is attested by one 
witnessonly. (U.B.R 18y7-;901. Vol. 11. 37‘J. 
F.) A Court can take no account of the in- 
formality of a transaction which was not put m 
issue. MaUNC; KAN V. MAUNG MVAT 
ThaiNG, 11 lod. Gas. 830. 

(40)— .iincesfraf property — Sale— Property re- 
verting to joint family— Mortgage.— it 
is admitted that tho property in dispute was 
ongnally tbe ancestral property of three 
brothers, and it is found on evidence that the 
properly was not sold out and out. but mort- 
gaged, and that mbsequently to that mortgage 
the property reverted to the family, and was 
in Its pobsessiori jointly, such reversion aiid 
tho conduct of the parties were bold to be 
autfioient to show that the sale was originally a 
mortgage. BaNESHUR DaSS v. BaNEE 
MADUUB DASS, l8 W. R. 256. 




iU) -Burden of proof — Mortgage relied on 
by plaintiff. Proof o/.— Where a plaintiff, in a 
suit on a mortgage, fails to prove tho mortgage 
on which he relies and which he alleges m ma 
plaint, he cannot succeed upon the mere fact 
that the defendant admits that he is a mort- 
gagee of tho land. SALIK RAM v. RAMANANU, 
3 O.C. 173. 

(42) — Mortgagor and mortgagee— Subsequent 
possession of mortgagee not necessarily evidence 
of outright sale— Burden of proving subsequerit 
ffulright transfer on mortgagee — Entry in 
register — Possession over 13 years insufficient 
—Burden of proof .—Whete, after mortgaging 
the properties, the mortgagors remained ia 
possession at first and subsequently made over 
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Mortgage — continued. 

1- —General 


possession to the mortgagees, who alleged that 
possession was made over outright and not in 
U'ufruet, the burden of proving the outfight 

lran^fe^ js on the party asserting it. (I L.B.R. 

215. Appr.) An entry in Register No. 1 show- 
ing an outright transfer for consideration, 
coupled with the fact of possession for over 
thirteen years, is not sufficientto shift the onus, 
especially where there is no entry in Register 
IX of the corresponding year, and the posses- 
^lOD is as consistent with the transaction being 
HU usufructuary mortgage as with its being an 
out-right tran«ifer. Ma Hnin v. Ma LK Me 
8 Ind. Cas. 610. 


U-i)— Malabar Law^Otti right— Purchase 
from another person setting up title as Jenmi 
--Does not enlarge the otti right possessed bg 
the mortgagee,— Where & Kanam-holder admits 
that he holds under an olii created by one 
Jenmi, that fact, of itself, estops him from 
setting up a title by adverse possession origi- 
nating in a purchase of the mortgaged property 
from another person claiming the rights of a 
Jenmi in that property. KaDAKA.M Velli 
Mammili Shanaran Moosad V K C 

UTHEANAN Naiu. 2 M.W.N. 1911. 61 = 10 Ind’. 
Cas. 339. 


(14)— 6uti on alleged mortgagee against bona 
nde purcfiaser— Onus of proof of execution of 
bond and bona 6des of transaction.— Where, in 
a suit on an alleged mortgage against a bona 
purchaser for value, the genuineness of 
the transaction is questioned, the plaintiff is 
bound to prove prima facie both the due execu- 
tion of the bond and the 6ona fides of the trans- 
action and the defendant need not give affirm- 
ative evidence of fraud. Bra JESHWARE 
PESHAKAJt v. BUDHANUDDI. 6C. 268 = 7 C L 
B. 6. (R. .1 £xpf.. 5 C.L.J. 653.j 


(45) Mortgage Suit to obtain propertv un- 
encumbered by previous mortgage- PaymUt of 
mortgage money— Consent — Mortgage alleged 
to have been under attachment-Oaa^ probandi 

Mortgage — Waiver of mortgage rights Per 

3onal reniedf/.-Wbcre the plaiotifl sues to 
Obtain certain property unencumbered by the 
previous mortgage and pays into Court the 
amount due under the defendant’s lien as ore- 
vious mortgagee, and on being questioned by 
the Court states that he has no objection to 
this sum being appropriated to the payment of 
the defendant s lien, he has no cause of action 
as against the defendant. Where plaintiff 
alleges that an attachment subsists and that 
consequently the mortgage under which the 

tllZ rT " is bound to 

nf discharged 

of this burden merely by showing that the 

attachment was made some years previous to 
the alienation. Simply because a mortgage- 
deed provides that. in the event of the mort 

!Seu^^To™ieet“‘th\ debi lb" “’"“I 
..hoc o. L": "SVbo 

liable, It cannot be heldfithat the mortgagee 


Mortgage — continued. 

— General — continued. 


must be considered to have waived his right 
under the mortgage and that he cannot follow 
that property into whosesoever hands it may 
have passed. TOOLSEE DUTT MlSSER v 
Bro.IO MoHUN ThaKOOR, 9 W.R. 332. 


(46) Estoppel Mortgage of entire property 
by owner of half share — Purchase by defend- 
ant of entire property penning mortgage suit- 
bale and purchase by mortgagee in presence of 
defendant— Defendant if estopped from proving 
title to the other half —Ignorance of pluntijf 
of re'll fact and misleading by defendant's 
conduct, to be proved.— Y, who owned a half 
share in a properly, purported to mortgage the 
whole. After a preliminary decree had been 
passed in favour of the mortgagee in his suit 
against F brought on the mortgage. N 
purchased the interest of F and his co-sharer 
and was brought on the record as Che successor 
in interest of P. The mortgage decree was 

thereafter made absolute an 1 the property put up 

to sale and purchased by the mortgagee. In a 
suit by the latter against N to establish his title 
to the entire mortgaged property, That 

N would not bo estopped from showing that 
the mortgage sale passed only F’s half share 
in the property to the plaintiffs, unless it was 

mortgagee was not aware 
that h had only a half share in the property 

which he purported to mortgage and that he 

was misled by some representation by couduct 

believing that F had full title. 

OWN S79 15 
O.W.N. 572 = 9 Ind. Cas. 662. 


^ Couseni of a person to the deed 

without precious titU in the mortgage— Effect of 
consent.-K usufructuary mortgago" or a p^nod 
o ten year.s was passed to one K bv defendant 1 
of certain lands as his own on receipt of the 

plaintiff added his consent with a remark that 
he was owner of half of the said lands, that he 
received half of the consideration and that be 

hewTh^ ttr ° The lower Courts 

^ possession of the mortgagee for 

twelve years under this deed created a title in 

ex&ent of a half, 
possession being adverse to 

defendant 1 in favour of plaintiff ; Held that 

in a suit by plaintiff to recover his half share 
m. or to be put in joint possession of. the mort- 
gaged property he must show that at the date 

mdependeutlyof the mort- 
gage deed. The consent in the deed operated 

evidence and did not by 

ff ‘“^^vour of plain- 

tiff. Subban v. Jivanbhat, 4 Bom. L.R. 25. 

^^tgage followed by 

-WwTri ^«or(gagfi6t/canceZmeni of sale. 
When a sale, made to a mortgagee in nosses- 

and the possession of the property becomes 

AUjrLAL‘2 
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Mortgage — continued. 

1. — General — continued. 

(49( — Mortgage of moveable property^-Delivery 
of possession of moveable property to mortgagee. ^ 

A mortgape cf moveable property is a valid 
transaction, and delivery of the property lo the 
mortgagee is not essential to its validity. 
■ROCHAN LaL V. UMRAO, 6 O.C. 230. 

{60)-~'Mortgage of grain. *-\Vhere certain boats 
containing grain were assigned by the owners 
thereof in ooosidjration of an advance of money 
by a Firm on condition that the owners of the 
buatswere to work the boats for the Firm and 
be responsible for the safe custody thereof and 
that, if the advance should not be re-paid on 
demand by the Firm, the latter were to take 
possession of, and sell the boats, held, that t e 
deed cootaining the stipulations was a mort- 
gage and liable to stamp duty as such and not 
a pledge. KO SHWAY AUNG v. STRANG 

Steal and Co., 2i C. 241. 

{bU— Mortgage of personal properly not ta 
existence— When vahd.—A mortgage of personal 
property, which is not in existence at the time 
of the mortgage, is valid, provided the inortga- 
gor has a potential interest in that out of which 
the property may arise. SiVA SON OF SAliU. 
V. BisaNDAS. 2 C P.L.R. 193. 


Mortgage — continued. 

1. — General— continued. 


Mortgage— Future crops— Agreement to 
assign— Vague and uncertain bond cannot be en- 
forced.— Vatxxte crops can be hypothecated. A 
mortgage of future crops operates as an 
agreement to assign. Such an agreemen , 
in order to be enforceable, must be an agree- 
ment which a Court of Equity would enforce. 
An agreement, the terms of which are vague 
and uncertain, cannot be enforced. DifCHAND 
V. Radha, 5 Ind. Gas. 373. 

(53) “Mortgage of property to come into exist- 
ence in future— Creditor paying consideration 
—Mortgagor, trustee on property coming into 
exisUnce- Subsequent mortgage— Salvage hen 
—Mortgage of indigo cakes to be manufactured 
in future -Nature. —A mortgage of property 
which 18 to come into existence in the future is 
a valid transaction, which Courts 
will enforce. iCUm^nts w. Mathews, 

8, 808; Holroyd v. Marshall, 10 H L. IJl, id 
C. 262, 10 A. 133, R.) On a creditor paying 
the conBidoration. the mortgagor becomes a 
trustee of the property for the creditor as soon 
as the property comes into existence, ine 
creditor as cestui gue trust acquires an equitable 
estate or interest m the property. Any subse- 
quent mortgagee of the property, even though 
he obtains possession of it, will have no rig s. 
HeZd also, that the lien claimed by the subse- 
quent mortgagee had nothiug m 
I salvage lien. (2 0. 68, R.) [R.. U O-C. 

301.] A mortgage of indigo c^kes to be manu- 
factured hereafter from the crops to e grown 
on the lands of a particular factory, from the 
date of the execution of the mortgage up to tue 
date of its being paid off. being 
uncertain, is not bad in '* 

SHAD Sahu V. Miller, 31 C. 667. 


(54)— Pardanashio lady— Execution of doc^ 
ment — Attesting witnesses outside 
Transfer 0/ Pro}:ertrf Act (IV of 1882), ss. 

(6), 73— Safe of mortgaged property for arrears 
of Government Revenue — Charge on surplus 
sale proceeds— Suit for them—Limtiation Act 
(XV of 1877), sch. II. art. yd 2 — Sub-mortgagee 

—Right to sue mortgagor of mortgagor— .Mort- 
gagee-- Avportionment of debt-'Loss oi mortgage 
premises for mortgagee' s tic/auZf — When a dee 
was executed by a pardanashin ® 

attesting witnesses were on one side of tne 
parda and the lady on the other, and her son 
took the deed behind the parda and came back 
with it signed, and then the witnesses attested 

the deed, and it was not suggested that the lady 

did not in fact sign the deed : Held, that the 
deed was properly attested, although 
Witnesses did not see the executant SJRn 
W.N. 40. 3 Ind. Cas. 309, F.) Where a 
mortgaged property was sold for arrears ol 
Government Revenue for no default ot tno 
mortgagee, and the surplus sale P/?«ods were 
I withdrawn by the mortgagor : Held, that me 
mortgagee had a right to sue for the amount, 
and the period of limitation that applies to 

such a suit is 12 years from the ^5® 

surplus proceeds were realised. (27 C. 180, ox 
C. 45. F.) A mortgagee taking an assignment 
of a debt by way of mortgage should be specially 
protected against obligation, which wooiq 
otherwise attarh to him to get in the d^ebt m 
due course, under penalty of being charged 
with the loss, in case any should arise through 
his default. A sub-mortgagee is entitled to bug 
the mortgagor ot his mortgagor as well as his 
own mortgagor ; and this is so whether a mort- 
gaged debt or a simple debt is mortgaged. UU 
M. 35. F.) A mortgagee cannot claim to 
throw the entire burden upon a portion ol tao 

mortgaged premises, because, by reason of ms 

own laches, he has lost his remedy against the 
remainder. ISU! PrOSAD v. ^UNGA 

PuosAD SINGH Bahadur. 3 Ind. Cas. 3ii 
= 14 C.W.N. 165. (lOC.W.N. 551, 3 C.L.J. 
57G, 33 C. G13. F.) 


ibb)— Attesting witness— Evidence 
1872), s. 68— Tra»is/cr 0/ Property Act (IV of 
1882), 3. b9 — Writer of the deed. — A person who 
is present and witnesses the execution of a 
(mortgage) deed and whose name appears on the 
document, though he is therein described mere- 
ly as the writer of the deed, is a compet^t 
witness to prove the execution of the deed. He 
need not be described in the deed as an attest- 
ing witness. RAJ NARAIN GHOSE v. ABDUR 
RAHIM, 3 C.W.N. 454. (20 A. 532, R.) 

{b6)— Illiterate mortgagor — Signing of mort- 
gagor's name by scribe — Validity of signalure.^ 
Where the mortgagor’s name is signed by the 
scribe of the document at the request and in 
presence of an illiterate mortgagor the signa- 
ture is a good signature. RaMANATH I^DAR- 
NATH V. SONBA SHETIA, 16 C.P.L.K. 

(24 A. 319. F.) 
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Mortgage — contiaued. 

••—General— coniinued. 

(57; — Unregistered mortgage bond—Divisi- 
hihty of bond. — The defeadaat took a loan of 
of R-. 120 from plaiotiS and executed a bond 
mortgaging certain immoveable property as 
collateral security for the re-paymeiio of the 
loan with interest. The bond was not registered, 
lu a suit up^n the bond, the plaintiS prayed 
“ to outiiti a decree directing the sum of Rs. l20 
wiih intf'cest to bo recovered from the defend- 
ant aud from the mortgagor’s property," It 
was contended that the document was not 
admissible in evidence, because it was register- 
ed. Held that the document was divisible in 
its nature, it being in the nature of a bond 
where defendant agreed to pay a certain sum 
of money, with a provision that, as collateral 
security for the loan, certain property should 
remain hypothecated, and that it was, there- 
fore admissible in evidence. GOUR CHURN 
SURMA V. JINNUT ALI. IIC.L.R l66. (4 C. 
83 = 2 C.L.K. 428, 5 C. 611 = 5 C.L.R. 42,3 
A. 229, F.B.. B.t [R., 4 C.L.J. 510.] 

(bQ)~Afortgage^A3sign7ttent~Suit by assig- 
7iee — Mistake as to date of mortgage in assign- 
tnent-deed Right of plaintiff to prove that suit 
mortgage was assigned and also the mistake in 
date. — Where a deed assigning a mortgage 
contains a mistake as to the date of the mort- 
gage-deed, it is open to the assignee, suing on 
the mortgage to show that what he pur- 
chased is tbe mortgage sued on, and that the 
date mentiooed in the assignment-deed is a 
misdescription. NaTESA PlLLAY v. MUNU- 
SAWMY Naicken, 13 Ind. Cae. 313. (A.W.N. 
1882, 133, 9 M.L.T. 319, 9 Ind, Cas. 729, H.) 

ibd)— Share in joint holding- Mortgage— 
Valtdily.-A mortgage of part of an undivided 
holding, where tbe mortgagor’s interest is 
ascertained and unlike tbe interest of the 
member of an undivided family, would be 
valid, if it is aUj for valutble consideration 
necessity. Tehla Ram v. ATAR Singh. 

(60) — Joinf holding, mortgage by one sharer^ 
Bow far other sharers bound— la the absence 
of anything in the decree or proceedings to 
how that a sharer in a joint holding was be- 
mg sued m a representative character, the 
decree must be held binding upon him alone 
and the Court is incompetent to enquire into 
the circumstances which resulted in the decree 
Mania Shah v. Mohna Shah, 78 P R i883 
{70 P.R. 1893. F.) 

(61) — Joint family property ~Co-owners, two 
out of several— Want of family necessity— Vali- 
dity of mortgage-personal decree barred— 
MoHgage, decree against mortgagors if available. 
-When two out of several co-owners of a joint 
family property execute a mortgage of such 
property not for family necessity but for 
meeting their own debts, and without the con- 
sent of the other co-owners, the mortgage is not 
a valid mortgage of the family property ; and 
if, m such a case, the mortgagee allows the 


. continued. 

1- — General — continued, 

personal remedy against his mortgagors to be 
barred by time, a mortgage-decree ciTinot be 
allowed even as against them. PalukdhAHY 
JHA V. BALJIT CHOWDHRY, 4 C.L.J. 543. 

(62 ) — Mortgage of joint property — Liability 
of share of mortgagor— Partition— Effect of.— 

Out of six houses belonging jointly to R. J. 
and R. D- five were mortgaged by R. .J. to the 
predecessors in interest of the plaintiff. The 
remaining house was subsequently sold by R. 
J. to the defendant. On partition, the house 
sold to the defendant was allotted to the share 
of R. J. and the five mortgaged houses were 
allotted to the share of R. D. Tbe defendant 
contended that the house sold to him could not 
be sold to satisfy the mortgage on the suit of 
the plaintiff. Held, that the contention was 
not valid, for the sale of the house by the mort- 
gagor did not prejudicially affect the rights of 
the mortgagees and their representative iri 
interest, the plaintiff. ALLAH Bakhsh v. 
GORIND Ram. 10 P.L.R. 1906 = 2 P.R. 1906. 
(12 W.R. 233. R.) 

{QZ)— Mortgage of share of joint holding — 
Partition— Suit by co-sharer for recovery of 
land in mortgagee's possession. — Where some 
co^sharers mortgage a portion of their joint 
estate to a mortgagee with possession and in 
the subsequent partition, a portion of the land 
thus mortgaged falls to tbe .share of a co-sharer 
who has not joined in the mortgage, such co- 
sharer m^y sue for and obtain rci'overy of such 
portion in mortgagee’s possession. SIKANDAU 
V. NUR Mahi, 81 P.R. 1883. 

{6i}— Joint property mortgaged— Subsequent 
partition— Property mortgaged nof falling Ic 
mortgagor's share— Mortgagor becoming entitl- 
ed to other properties— Substitution of securi- 
hes-Mortgagee's right-S. {a). Transfer of 
Properfi/ 1882. — A mortgagee of an un- 

divided share m common property, or of one of 
the joint properties before partition from one of 
the sharers, is only entitled to proceed against 
the substituted property which falls to the 
share of the mortgagor at the partition, unless 
the partition has been unfair or is in fraud of 
^0 mortgagee. MUTHIA RAJA v. APPALA 
Raja, 20 M.L.J. 393 = 8 M.LT. 133 = 6 Ind. 

106, 20 C. 533^ 

35 C, 338, 6 C.L.J. 46, R.) 

u liability of the mortgagor— 

buch ^iher relief as the Court thinks fit 
meaning of— Contract Act, s. 74. explanation, 
effect of -Powers ejaman of the family— A. 
deed provided (or payment of interest at 7 p c 
per annum, with a further provision that; cn 
default, interest at 12 p.c., shall be payable on 
the arrears of interest. The deed also provid- 
ed for the payment of the principal, on a certain 
date, in any year, after five years from the 
date of the deed, with a further provision that, 
on default, interest at 12 p.c., should be pay’ 
able on the responsibility of the mortgaged 
property. Held, that the deed contained a- 
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Morigege — continued. 

1.— General — continued. 

pecsonal coveoantto repay. 

words “on the responsibility of the mortgaged 
oroperty.” The deed cannot be construed as 
Sding the personal liability of the mor - 
gagor. which exists in the case of a simple mort- 
gage. unless there is a specific contract to the 

contrary. (22 A.453.i?.) The 
eluded from claiming, under this ^ 

reason of the fact that there is no 

in the plaint with reference thereto. The fact 

of his asking for “such other ^ 

Court may think fit “ is enough to ^ 

Court to give appropriate relief if he^s 

otherwise entitled to it. (2 M.I.A. 35d. 2/ A. 

325 R ) Where a person is not a party to the 

“"rtgage transaction the 

tied to a personal decree against h'™' , , 

pect of the money alleged to be m hand"' 

The fact that plaintifi delayed in insMluting 
Jho smt is no^groiind for holding that there 
never had been any intention t" enforce the en- 
hancedrate. The explanation to s . 4 Con- 
tract Act, as amended by Act VI of ' ^ ■ P ^ 
vides that a stipulation for ‘"e'easod interes^ 
from the date of default may bo a stipulation 
by way of penalty. This explanation (25 M. 

343 8 A. 185, 10 M. 203, R.) is introduced to 
meet the decisions to the effect that, when the 
higher rate of interest is payable as 
datoofdolault, and not as 

contract, the contract rate is onforceab o. The 

exDlanation, road bvr the light of the i.lusua 
UoC show’s that it is for the Court to decide 

OQ the facts of the particular case. 
stipulation is or is not a stipulation by way « 
penalty. Even in the view the s . pula 

tioDS are by way of penalty, and that s /a 
applies, it U open to the Court 
section, to award to the plamtifi he penalty 

stipulated for. so "“V’ hich L is 

the reasonable compensation. ' , ^pj.|ty 

entitled. It is within the scope of the ’'uth^ ^ 
of the ejam^nof the family to make 
and the family are bound ^y it. AiiUAKIU. 
HEGGADTHI V. KINHIAUMA SHET , 

491. [ft.. 11 O.C. 307.] 

iQQ)^Personal 

Linbiiiiw 0 / son /or mortgage ^ 

,hara family.-lt a person 

certain sum of money with i without 

thecates certain property as -onally 

any covenant that he would be 
haile or without stating anv mode of 
not even the mode indicated 
of Property Act as to sale of the mortgage p 

perty. he is personally liable. 

I u'ot barre'^d by limit.t.on a de reo under 

8. 90 should be passed. After the a 

mortgagor, father and ^nly so 

Hindu family, his son would be hab ^ 

far as he might bo m 

by his deceased father. h_i3C W 

V^BUUA.T DEO PRASXO. 9 C.L.J. 

N. 138 = 1 Ind. Caa. - 13 

C. 740, 16 0. 640. D.\ 34 C. 642. Rel. on . id 

O. W.N. 133, ft.) 


Mortgage — continued. 
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( 67 )— A/orfoaae 6!/ manager of a joint estate 
-^Appointment of the manager subsequently 
declared illegal, effect 

such manager, when for the benejit of the est<^le 
-^Acquiescence of major co-sharer--Lstoppel- 
Non-liability of the minor's estate. W ben a 
person agrees to the appointment of a manager 

ofhisestateandthatof aminorco sharor of his, 

of whom he himself waslhe duly appointed guar- 
dian and when such manager porrows money 
on the security of the joint-estate fer the pur- 
pose of paying ofi the liabilities of such person. 
Held that, although the appointment of the 
manager was not lawfully made, and his ac- 
tions cannot affect the estate of the minor co- 
sharer. the major co-sharer cannot be beard to 
repudiate the actions of a man.ager. to whose 
appointment he lully agreed, in some of which 
hVhimself joined, and by which he only was 
benefited. The estate of the major co-sharer 
must be held liable for the debt incurred by 

Tuch manager for its benefit GENU.AN SiNGH 

V. INDKH NaRAIN SlNCiH. 3C L J. 537. 

(68)-2l/ifn;4s/mra Law— Mortgage debi-Mort- 
aage Validity of. -A Hindu father governed by 

?he ilitakshara contracted a “ 

Auril 4 1887. This was discharged, after his 

death with the consideration of a subsequejit 
lor.gago made on Ootober, 28, 1»92, by h.s 
two sons, one of whom was a mmor Ihld 
that the mortgage was, as ree-yds the mmor 
executant, absolutely void [K.. M I-J. 
509 = 4 M L.T. 277. 31 A. 1-0. P .B. =(i A.L.J. 

263= 1 Ind. Gas. 479 ; O., 29 A. 

101 = aWN. 1907.159. 30 A. 156— A.W.N. 
UOS fil = 5 A.L.J. 175.] Cna-re -.-svhether 

the 'subsequent mortgagee can h.ikl up not 
merely as a shield but as a weap'-n of attack. 

Ibe earlier mortgage H 

raonovs aivanced by him ? ' V 074 - A 

V RAJA Balwant SINGH. 3 A.L-J 274-A. 

W.N. 1906. 117=28 A. 508. 

Mortgage sHit-Paramount title ivhen 
■may be investigated— Hindu Laio — Direction 
Zr accwiulatwn- Direction not rcrpetnal - 
Present gift — Request to wife of son when mar 
Zd w^iether .aL.-The rule that the ques- 
lion of paramount title cannot be properly in- 
vestigated in a mortgage suit is .subject to 
exceptions. Where the defendant is the legal 
representative of the morigagor, and if the 
nroperty really belonged to the mortgagor, she, 
the defendant, would be the proper person to be 
sued it is open to her, when sued by the mort- 
gigee upon that assumption, to set up her own 
title to the mortgaged property. Ihe substance of 
a disposition by will was that D. the eldest son 
of the testatrix, w mid take possession of the 
estate upon the death of the testatrix, that he 
would get his brother S married in the course 
of ten years, that, if S married within this 
neriod the estate would be taken by hie wife, 
but that if S did not marry within ton years, 
upon the expiry of that period. D would seU 
tb^o properties and apply the proceeds for cer- 
tain specified religious purposes. The will 
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concluded with a statement that D would be 
the executor till the marriage of S, when his 
wife would succeed to the office of executor : 
Held, that the true position of I> was no higher 
than that of an executor who had clearly no 
power to spend the income ; that he was to 
accuniulate the income for a period which 
might extend to ten years or might be shorter, 
if S should be married in the meanwhile, that 
this trust for accumulation, not being one for 
perpetual accumulation, was good as there was 
a present gift to support the direction for accu* 
mulation ; that the bequest to the wife of S 
was valid in Hindu Law ; and that the e.state 
vested in the wife of S as soon as she was 
married. Therefore, a mortgage of the estate 
by S before his marriage did not pass any title 
to the mortgagee. NAFAH CHANDRA KUNDU 
V. Ratnamala Dkbi. 7 Ind. Cas. 921. 

(70) — Mortgage by yninaging member — How 
far binding on others.— CerUin land was 
mortgaged by a person who managed the affairs 
for his mother who was blind. She authorized 
the writing of her name at the foot of the docu. 
ment, and accompanied the mortgagor to the 
mortgagee for the money : Held, that the mort- 
gage was binding on her and her heirs. 
Ngwe V. Maung Po San. ll Ind. Cas. 775. 

(70-a) — Joint Hindu family— Mortgage— Suit 
by subsequent mortgagee — Making prior mort- 
gagee party— Prior mortgagee then in jail—Sm 
of the prior mortgagee not a party— E[7ect of the 
decree against the son — Pre-emption. — A mort- 
gaged to R certain property in 1887. In 1892, 
he mortgaged to B the same property and 
again in 1893 he mortgaged it to R, part of the 
consideration being the amount due on the 
mortgage of 1887. In 189S. B’s heirs sued for 
the recovery of the amount due on the mort- 
gage of 1892 making R who was then in jail a 
party. He did not make R s son, who was 
then living, a party to his suit. R did not enter 
appearance and the suit was decreed. In exe- 
cution of this decree, the property was sold and 
purchased by B, whoso heirs subsequently 
transferred it to A. In a suit, brought by R’s 
son upon the mortgage of 1893. it was held that 
the decree obtained against R by B was not 
binding upon R's son. and R under the cir- 
cumstances of the case could not be presumed 

to have represented bis son in the previous 
litigation Prag v. Ram Niran.t.an, 11 

A.Ij.J. 36. 

(71) -Alaand adna malik- Mortgage by son- 
less adna mahk-Adn-^ malik dying wUout 
heirs Mortgage not binding on ala malik —A 
mortpgo created by an adna malik of “ adna 

W 't Ja without 

heirs bo binding on the “ ala malik/’ to whom 

relieyed of all incum- 

(79 P.R. 1878. 4ppr.) [R., 72 p.R. 1907 .] 

(72) iJortgage— Alienation for necessitv 

Assent of next reversioner-Right of mbsegueZt 
mortgagee to contest previous morlgage.-HXd 


Mortgage — continued. 
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that a mortgage by a female is valid, if the 
next heir assents to it at the time when the 
mortgage is made or afterwards. But when a 
subsequent mortgage has been effected by the 
next heir, the subsequent mortgagee does not 
acquire the right of an heir to contest an 
alienation by a female on the ground that the 
alienor was not a full owner and could not 
alienate save for necessity and that there was 
no necessity for the alienation. MmjLADAD v 
Ram Gopal. P.L.R. 1900. p. 186. 

(73)— Son-tn-f( 2 ui managing mother-in-law's 
property-property ample to meet liabilities— 
Mortgage to son-in-laiv— Consideration found to 
be mid out of estate— Validity of suchmortgage 
^Colourable transaction.— \Nh(ire a son-in-law 
was managing his mothoc-in law’s property 
wh.ch was ample to meet, the liabilities, that 
after all, were not of a pressing nature, and the 
consideration for the mortgage to the son-in- 
Uw was found to have been supplied from the 
income of the estate; Held, that the mortc^ago 
was a colourable transaction entered into by 

the mother-in-law and son-in-law with a viesv 

t^o saddle the estate with this debt for the 
benefit of the son-m-law. at the expense of the 
reversioners. Tiruva GOUNDAN v. KuPFA 
Goundan. 3 M.L.T. 285. 

by credits- 

from-Undisclosed interest %n property.— U is 
impossib e for a creditor taking a mortgage from 

son to prove that no other per- 

son had an undisclosed interest in the property. 

b m fnth^ purchase! for 

bim in the name of another and takes no steps 

to show bo the world that he is the owner L 

must make out a clear right to relief against 

any one who purchases bona Hie from the 

ostensible owner. Nidra DasSEE v ABDOOD 
Waheed, 25 w R. 532. ahdood 

{lb)— Part payment of consideration-EtTect 
of transaction -If there is only a part-pay^nt 
of consideration under a deed of Lrt^^ til 
transaction is incomplete and would not create 

could not enforce 
his debt against the property. GOPAL SAHat v 

Musst. Husain bibi: 100 P R i 889 hr p 

R. D.: 153 p. r! 1882 27 P R ' Lfi’ 

lid [«., 59 P. R. 1907, 9G P. R. 1894^] 

^10)— Mortgage— Inequitable, fraudulent and 
grossly oppre..ire-Taking of' acco«n“.-cti 
lract~Cons,doraiion. inadequacy of-Fraud 
m.STepreeentalion, etc.~ln 1 case, in Xh 
money-lenders, dealing with ignorant illi 7 erate 
peasants, unable even to sign their ow^nlr^es 
have made use of the necessity of those ne/ 

the?” of money 

land? L ° ” "‘“'‘'"S ‘‘“d filling thei7 

upon them a contract bv 

payment" w P'^nctuality of 

even? to sill th f°dnoo. and in other 

Ne ) ™e th I undervalue 

{VIZ.} one-third of the amount of the debt which 

m Itself was not more than equal to half the 
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value of the annual produce of the land, and to 
remain liable fotthe remaining two-thirds of the 
debt with interest ; and even if no default 
ooourted on their part in payment of the moiety 
of the annual produce or the performance of 
their other covenants, and notwithstanding full 
payment of the principal, to continue for 15 
years to pay the half-produce of the lands to 
the mortgagees. Held that the mortgage- 
deed must be treated as security for payment 
of the principal and interest thereon at 9 per 
cent, and that in other respects it must be set 
aside as inequitable, fraudulent and grossly 
oppressive. Held, further, that, even if the 
lands had been made over to the mortgagees as 
per decree of the lower Courts, they must be 
forthwith restored to the mortgagors and an 
account be taken of the rents, profits and pro- 
duce of the said lands whilst in the mortgagee s 
possession, and received by them or for their 
use or by their order- [B , 4B.H.C*. A. 0.202, 

9 B.H.O. 69, 13 C.P.L.R. 43, 12 Bom. L K. 
795.] Mere inadequacy of consideration, un- 
less It be so great as to amount to evidence of 
fraud, is not suffijient ground for setting aside 
a contract or refusing to decree specific perform- 
ance of it. Inadequacy of consideration 
when found in conjunction with any other 
such circumstance as suppression of the true 
value of property, misrepresentation, fraud, 
surprise, oppression, urgent necessity for money, 
weakness of understanding, or even igriorance. 
is an ingredient which weighs powerfully with 
a Court of equity in considering whether it 
should set aside contracts or refuse to ^^ree 
specific performance of them. Quesre. ® 

ther a mortgage of future crops is valid uoder 
tho Hindu Law? Whether, under the Hindu 
law. a creditor is entitled to receive on any one 
ooMsion an amount of 

principal and how far Act i mit 

lifieots this principle? KBDAIU 6m v. 

ATMARANABHAT bin NARAYANBHAT. ^ B «- 

C. A. C. 11. {Appr., 32 B. 37=9 Bom. L. R. 

1164 ; B., 25 H. 126.] 


( 77 )-Constdsrrtaon. Failure of— Mortgage 
effecUd in consideration of an ^ 

mortgagee-Assignuient nof m 
unenforceable. — Rupees 1,800 on ac 
rent, were due to A. from bis tenant^,. B 

agreed to pay Rs. 1.235 to A Is 

himself the balance as haq^i-tahsil. ® 

collection charges, and as a security 
ment of the promised amount mortg-igod his 
property to A. Though the real consideration 

for the mortgage and the 

Rs. 1.235 to A, was an intended 

A to B of his ( A’s) right to recover 

from tho tenants, yet A gave no authority to 

B to collect the rents, and consequently ^ 

could recover nothing, A sued B on t o 

the mortgage. Held, that tho ™ 

without consideration and, therefore, . 

able. PARBHU NARAIN SiNaH V, DEORA.J 

SiNOH, 11 Ind. Gas. 4. 
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^ 77 .^) — Burden of proof --Consideration, proof 
of, where n portion left in the hands of the mort- 
gagee— Presumption as to receipt of considera- 
— Where, according to the terms of a 
mortgage-deed, a portion of the consideration 
is left with the mortgagee to make payments 
to certain creditors, the burden of proving such 
payments lies in the first instance upon the 
mortgagee. The execution of the mortgage- 
deed and the proceedings which take place at 
its registration involve no admission by the 
mortgagor that the mortgagee has made such 
payments. HHIKHAM SINGH v. RADHA 
KUNWAR. 14 Ind Gas. 136. 

( 78 )_ Widow mortgaging property — Part 
only of consideration for necessity — Suit for 
possession by mortgagee against reversioner— 
Mortgagee's right to proportionate possession- 
incomplete contract.-ln the case of a mortgage 
by a widow, if only a part of the consideration 
is proved to have been for necessity, the mort- 
gagee is not entitled to recover possession of 
the mortgaged property from the reversioner 
after the death of the widow. A reversioner 
against whom part only of the mortgage con- 
sideration is binding is in the position of a 
mortgagor to whom part only of the considera- 
tion has passed and he can resist, on the 
ground of partial absence of consideration, tho 
mortgagee’s suit for possession. Ho is affected 
by so much only of the consideration as was 
for necessity and is not aflected by the fact 
that the balance of the consideration, not for 
necessity, passed to the widow mortgagor, and 
must bo treated as a party to a contract which 
has not been completed by the other party. 
The mortgagee is not even entitled to posses- 
sion of a fraction of tho mortgaged property in 
proportion to the amount of the mortgage- 
money proved to have been for necessity. 
KHAIR.A v.Maula. 49P.R. 1911 = 136 P.W.R. 
1911 = 212 P.L.R. 1911 = 11 lad. Gas. 191. 

( 79 ) Cottsideralion money paid by mortgagee 

to alleged creditors of mortgagor— No consulta- 
tion with mortgagor — No payment to mort- 
gagor.— Nhere the consideration-money for a 
mortgage-bond was paid by the mortgagee into 
the hands of a banker, not in tho n.vme of the 
mortgagor, and, out of tho money thus de- 
posited, debts of the mortgagor were paid with- 
out consulting him. it could not be said that 
the consideration-money was paid to the mort- 
gagor. R.B. BALAPRASAD V. BIDUR RAM, 

4 C.P.L.R. 120. [D.. 1 N.L.R. 146.] 

(80) Non-payment of consideration agreed, 

effect of —Failure or delay in payment of full 
consideration, either to the mortgagor or to a 
prior incumbrancer, after such payment has 
been demanded by the mortgagor, avoids the 
mortgage and destroys the mortgagee’s hen 
and right to possession even on subsequent 
tender of the unpaid consideration, in the 
absence of a specific contract postponing pay- 
ment. it being immaterial whether the failure 
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or tbe delay has or has not caused incon- 
venience or loss to the mortgagor. In the 
absence of express stipulation postponing pay- 
menc. it will be presumed that payment is 
iniended to bs made immediately or within 
a reasonable time, according to the circum- 
stances o^ each case. GOK^L CHAND v. 

Rahman, 59 P.R. 1907. F.B (16 P,R. 1881 
153 P R, 1882. 27 P.R. 1886, 100 P.r! 
1889. 103 P.R. 1906, R.) 

(81)— Sutf for possession by mortgagee — Par- 
tial failure of consideration -E/ect.— A suit by 
mortgagee for posses-sion of the mortgaged pro- 
perty is not sustainable if there is a partial or 
total failure of consideration and if there is no 
offer by the plaintiff to pay uo such amount as 
is found to be due. But a mortgage would not 
on that account be invalid. MaNGAL Sinoh 
V. JIND.AN. 27 P.R 1896. (153 P.R 1882. R., 

16 P.R. 1884, D.) [R., 100 F.R 1889. 59 P.R. 
1907.] 

(81-a) — Burden of proof —Mortgage-bond -- 
Proof of execution and payment of consideration 
—Evidence — Recital in instrument. — G execut- 
ed a mortgage deed in favour of R. G sold the 
property to L, Tbe mortgage-deed contained 
an admission of the receipt of consideration 
which consisted of old debts. The heirs of R 
brought a suit upon their mortgage, and im- 
pleaded G and L admitted execution, but de- 
nied receipt of consideration, but L denied both: 
Held, whether the admission of G contained 
in the deed was evidence against L or not. 
nevertheless the burden of proof was p'^imarily 
on the plaintiffs to establish pavment of con- 
sideration, and as against the irinsferee. who 
was no party to the bond and had no suffioleot 
knowledge of the circumstances under which the 
document was executed, that admission was of 
very little value and was insufficient to shift the 
burden of proof on to tbe transferee. Lalak 
SINGH V. A.IUDHU Prasad. 10A.L J.108 = 
15 lod. Gas. 121. 

(81-6) — Mortgage— Consideration — Part real 
and tJu remainder sham — Intention to defraud 
creditors— Parts inseparable— Whole transaction 
voidabU.— Whore, out of tbe sum of Rs 900 
and odd secured bv the mortgage executed by 
one in favour of his divided brother, it was 
found that Rs. 540 were debts really due by 
tbe mortgagor and Rs. 400 odd represented 
nothing really due by the m irtgagor, but was 
a fictitious sura arranged in order apparently 
to make the amount secured bv the mortgage 
equal or more than equal to the whole value 
of the property mortgaged, and that this was 
^OQG iu order that the mortgagee might hold 
the surplus amount fop the morteigor in order 
to save it from his creditors. Held that the 
whole mortgage was voidable as against the 
creditors. (30 M. 6. F ; 19U. 2 M W.N. 162. 7 
C.L.J. 586. O.) Per Sadasivi Iyer, J.— Tbe two 
parts of such a single transaction are not seoa- 
rableand ought not to be separated, in order to 
favour a creditor who has been guilty of fraud 
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against his fellow creditors. Sama Row v. 
Doraswami Chbttiar, 13 M.L.T. 266 = 24 
M.LJ. 266. (34 C. 999, Appr.-, 7 C.L.J. 586, 
not Appr.) 

(82) — Payment of Government revenue by 
mortgagee— Lien — When a mortgagee in pos- 
session pays the Government revenue to save 
the estate, he has a claim on the mortgagor 
who Is bound under the mortgage-deed to pay 
the revenue. GOUR CHAND SHAH v. JUMAL 
Reza, W.R. 1864. 209. 

(83) — Mortgagee protected from loss — Payment 
by him to prevent rent sale not voluntary.— 
The payment of moneys by the mortgagee of a 
patni taluk, for the prevention of its sale for 
arrears of rent, was not voluntary, notwith- 
standing that the mortgage-deed had insured 
him against loss bv such sale. The provision 
of such protection by the mortgagee would not 
deprive him of the benefit of the equitable con- 
sideration. -for which authoritv is derived from 
11 M.f.A. 258, MOHESH CHUNDER BANER- 
Jee V. Ram Prosonno Chowdhry. 4C. 539 
= 6 C.L.R. 23. 

('^4) Mortgagee liable to pay Government 
revenue, in the absence of a contract to the con- 
trary. — Under tbe general law. the mortgagee 
is liable to pay the Government revenue, 
unless there is a contract to the contrary. If 
the revenue is enhanced, the burden falls on 
the mortgagee. NATUWATH PaPPU v. KOLLI 
Valappid Kalnthile VITTIL, 2 M.W.N 
(1911' 236 = 10 M L T. 571 = 12 Ind. Gas. 140. 
(14 RI.L.J. 438, R.) 

(85) .Issess/Hsuf — Payment of assessment by 
mortgagee — The amount so paid can be add<>d to 
mortgage moiici/.— Apirt from special stipula- 
tion a mortgage is under no liability to pay 
assessment as between himself and his mortga- 
gor ; and if be does pay it for the purpose of 
preserving his security, then he is ordinarily 
entitled to add that amount to his mortgage- 

monev, and to require that he should be paid 

ic before he can be redeemed. When the mort- 
gagee agrees to pav a certain sum as assessment 
and the assessment is subsequently increased, 
he is entitled to add tbe amount of the excess 
navments so made to his mortgage security 

Nilaw.av. Krishnappa. 8 Bora.L.R. 350. ’ 

(86) Covenant in a usufructuary mortgage 
for payment of kist 6^ mortgagee — Subsequent 
enhancenient of kist —Suit by mortgagor for 
excess kist paid, maintainability o/.— Under a 
usufructuarv mortgage obtained from the 
plaintiff, defendant was to pay the Govern- 
ment revenue pavable on the land mortgaged 

him and to take the profits in lieu of in- 
terest without reference to whether the profits 
were more or less in particular years. The 
revenue on the land was subsequently enhanced 
and plaintiff had to pay the exiess over the 
ocigmal kisi, to recover which excess he insti- 
o M present suit against the defendant. 
aeta, that tbe revenue payable under the 
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settlement in force on the d^^te of the mort- 
gage was all that the mortgagee undertook to 
pay, the ultimate responsibility in respect of 
any addition to land revenue devolving on the 
mortgagor. IvRISHNIER v. ARAPPULI 1\ER, 
16 M.L.J. 28. (2-2 B. 440, 9 I. A. 68. 69. F.) 
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{SI) -Mortgage-Mortgagee in possession, a 
trustee — Duty to repair — Right to cost of re- 
pair . — A mortgagee in possession of the mort- 
gaged premises is in the position of a trustee. 
The mortgagee must use the mortgaged pre- 
mises as liable to become the property of the 
mortgagor, and must not do anything to dimi- 
nish the security upon which the money was 
lent. To allow the mortgaged premises to fall 
out of repair, and to become uninhabitable, 
would be diminishing the value of the security 
on which money was advanced, and preventing 
the mortgagor from paying olf the debt from 
the usufruct. It is the bounden duty of the 
mortgagee in possession to keep the prenaiscs 
in necessary repair, and he will be allowed to 
charge for the same with interest. JOGEN- 
DRONATH MULEICK v. RAJ NARAIN 
PaLOOYB. 9W.R.488. [Expl. d D.,Sti. 

H.C. A.O. 236; R.. 10 Ind. Gas. 994 = L .B.K. 
1910 75 ] 

{&S)~Mortgnge— Mortgagees' right to 
improvements — Further appeal 
framed under s- 9, Swifs Valuation .-let 1887. 
Plaintiff 8U"d for a declaration that the mort- 
gagee wis not entitled to improve the house 
mortgaged and that ho be enjoined PJ®' 

vent the plaintiff (com doing so. Ueld, that 
the mortgagee, whose mortgage had 1< years 
to run, was entitled to improve the mortgaged 
property, if ho did not claim the j)f im- 
provements from the mortgagor. He , ur 
thee, that the suit comes under Rule t\ ot tne 
rules framed under s. 9 of the Suits Valuation 
Act. 1887, and that a further appeal lies. 

Lakhu v. Sundar Das. P L R. 1900. p. i3o. 

(891— Pari satisfaction, if mortgagee boutid 
to accept.— A mortgagee is not bound to accept 
any sum in part-satisfaction of his “ccreo. 

Ram Kamlkssuri Pershad v. 

SUKHAN SINGH, 7 C.W.N. 172. [R-. 10 C. 

L.J. 91.] 

(00)— Rights of mortgagee— TAabihty of mort- 
gagor— Perscmal covenant . — The promise to re- 
pay the mortgage money carries with it a per- 
sonal obligation. Whore there was no express 
or implied covenant that the mortgage money 
should be realised from the mortgaged property 
alone, nor was there any distinct provision m 
the deed, as to the precise remedy of the 
gagoo, if the mortgagor failed to repay the 
amount as promised; ileW. the remedy of the 
mortgagee was not restricted to the 
property only. BHUGWAN Das { 

V. Parmeshwari Prasad Singh. 5 C.l.J. 

287. (10 C. 740=11 1. A. 82, IGC. 540, P ) 

(OO-a)— Mortgage— Stipulation to pay inUrest 
in kind— Subsequent sale of inortgaged land 

0. YII— 3 


Suif against vendees for enforcement of stipula- 
tion— Covenant running with the land.— By 
the terms of a mortgage-deed, the mortgagor 
agreed to pay by way of interest, a certain 
quantity of grain annually. Subsequently , the 
mortgagor sold the mortgaged land to otlur 
persons. The mortgagee sued the vendees 
claiming performance of the agreement to pay 
interest in kind. Held that, the mode of pay- 
ment of interest by the mortgagor was a per- 
sonal agreement between him and the mort- 
gagee. and that as the produce of the land, by 
the terms of the deed, was not absolutely 
pledged to the mortgagee, the purchasers of the 
land were not bound by such promise which 
was not a covenant running with the land. 
SUNDRA V. CHAINO, 66 P R. 1876. 

(QD— Mortgage — Poiver of sale— Mortgagee — 
Validity — Held, that there is nothing in the 
law of mortgage in force in Karachi to prevent 

a mortgagor giving a mortgagee a power with- 
out the intervention of Court. N.tRUMAL 
H\RUM \h V KHEMCHAND CHANDIRAM. 2 S. 
L K. 90. (12 A. 539. 22 0. 931. D.: 8 B H.C. 

142, 2 B. 252. R.i 

(02)- Mortgagor and mortgagee— Assignment 
of mortgage- Notice to mortgagor.— Iho transfer 
by a mortgagee of his rights under a mortgage 
deed is valid, even where the mortgagors have 
not received, notice of the transfer. MUNG 
KVAW YWP: V. R^NGANATHAM CHETTY. 11 
Ind. Cas. 778. 


( 93 ) — Usufructuary mortgage — No personal 
liability undertaken by mortgagor— Stipulation 
for mortgagor to redeem at pleasure— Absence 
of provision for mortgagee suing for principal. 
— Under the terras of the usufructuary mortg- 
age deed in this case, the mortgagor under- 
took no personal liabilty for the money and 
there was no stipulation that the mortgagee 
might sue for the principal whenever be chose, 
while, on the other band, there was a stipula- 
tion ^curing to the mortgagor the right to 
redeem at plra.sure. Held, that the mortgagee 
could not sue for the principal, his proper re- 
medy being to sue for the produce of the land . 
GIAN SINGH V. MAHAN SiNGH. 127 P R. 1881. 
(15 P.R. 1870, 57 P.R. 1873, Cited A F.) 

( 94 ) — Incomplete Iraiisaction — Mortgagee" fail- 

ing to redeem previous mortgages — Contract 
Act (IX of 1872), ss. 39, 64— /?«cission of contract 
— Compensation for breach of contract . — When 
a mortgagee by the terms of his mortgage agreed 
to redeem previous mortgages immediately or 
within a reasonably short period and failed to 
perform his promise— HeW, that, owing to his 
default, the mortgagee was not entitled to re- 
cover from the mortgagor possession of the 
mortgaged property or the amount advanced 
to him. SAUDAGAR SINGH v. SANT RAM, 
87 P.L.R. 1906 = 103 P R. 1906. [R., 59 P.R. 

1907.] 

( 95 ) — Transfer of mortgage by unstamped en- 
dorsement— Re-iransfer by return of deed— 
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Validity — Effect of award cni transfer by endor- 
sement.— Where a mortRagee transferred his in- 
terest in the mortgaRe, by means of an unstamped 
endorsement, to another person who subsequent- 
ly purported to re-transfer it by returning the 
morteago-deed to him:— Hefd by Straight, J., 
that the transfer by endorsement, though not 
stamped according to law. effected a valid 
transfer r f the mortgagee’s interest, which 
could be re-transferred only by means of a 
formal deed stamped according to law; that 
the effect of the transfer by endorsement 
could not be altered by the circumstance that 
the return of the mortgage-deed was in pursu- 
ance of an award made by arbitrators to whom 
the disputes between the parties had been re- 
ferred ; that such award could not confer on 
the re transfer by return of the deed, a validity 
which was wanting in it. owing to the absence 
of a formal stamped deed of assignment, and 
that the original mortgagee’s suit to enforce the 
terms of the mortgage, based on his title by 
re transfer, was not maintainable. Held by 
Mahmood, J., that both the transfer by en- 
dorsement and the re transfer by return of the 
document being ineffective in law. the mort- 
gagee’s rights remained as before the transfer 
by him. and he could sue to enforce the terms 
of the mortgage. SANKAR LaL v. SukhraNI 
4 A.462 = A.W N. 1882. 106. 

(96) — Swif on mortgage bond before eipir^ of 
term for payment of principal~In(enti<yti of 
parties . — A mortgagee cannot sue on his bond 
before the expiry of the term fixed for re-pay- 
ment of the principal, unless the intention of 
the parties as evidenced by the document has 
been to the contrary. KAMOD SINGH v. Ra.ta 
RAGHO.II RAO BHONSLEY, 15 C P L R 78 
(16 W.R. 246, U M. 477, R.) 


(97)— il/orf(7a(;or and mortgagee— Mortgaged 

•properties sold in execution of decree — Purchase 
by mortgagee . — On a mortgagee pnrehasing 
property sold under a decree held by him on 
bis mortgage, the mortgagor need not join in 
the conveyance of the mortgaged property to 
the mortgagee. JALEERAM v. CHUNDER 
COOMAREE DOSSEE, 12 B.L.R. App 7 


{90)— Mortgagor having no title— Boon fid 
mortaagee without noiice—Wliether entitled i 
decree. —A bona fide mortgagee without notio 
whose mortgagor had no title because the sale t 
him, i.e., mortgagor was collusive, is entitled t 
a decree on his mortgage. SRI Rajah BOMM^ 

DEVARA Venkata Narasimha naid 
Bahadur, Zemindar v. Gundusastrult 

9 M.L.T. 365 = 9 Ind. Gas. 504. 


{99)— Mortgage of occupancy holding— Void 

tn possession — Mort- 
gyor 8 right to recover possession without payinn 
the mortgage money. ^ Where a mortgagee of an 
o^upancy holding has been put in possession of 
the holding by the mortgagor, the mortgagor 
cannot recover possession, without paying the 
mortgage money, on the ground that the 
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transfer is void. DiRGPAL SiNGH v. SURAT 
Upadhia, 7 Ind. Gas. 738. (A W.N. J888, 
128, 11 Bom. L.R. 695. 3 Ind. Gas. 761. F.- 7 
A.L.J. 3-30. 32 A. 383, 5 Ind. Gas. 557, D.\ 

{100)— Same property under itvo different 
deeds to same mortgagee— Portion sold to satisfy 
earlwr mortgage -Released from the obligation 

of the later mortgage -Purchases by mortgagees 
Effect of. Where sixteen villages were mort- 
gaged to the same mortgagees under two deed« 
of mortgage of different dates, and the mort- 
gagees brought a. suit for sale on the earlier 
mortgage, sold 10 of those villages and purchas- 
ed them themselves, held that tbo.se 10 villages 
must be deemed to be withdrawn from the 
operation of the mortgage by title paramount. 
Ihe remaining villages were, therefore, liable 
to satisfy the whole of the subsequent mortgage. 
The f^ct that the mortgagees themselves 
purchased the 10 villages cannot be regarded as 
having the effect of making the property, which 
was included in the earlier mortgage, responsi- 
ble for the satisfaction of the latter incum- 

woe. iso, [ b., 

. (IV of 1882). 

s. 67 (a) Procedure as to enforcement of mort- 
gages executed prior to Ac/.— Although a mort- 

® interior to the passing of the Act. 
yet. when a person comes into Court and claims 

n <^^snlufe—Civ. Pro 

cltt n r. 5- High 

Court, Original Side - Practice. — Where 

after an order for payment of the raortgage- 
“esh'orde dies, there should bo a 

'd^ere is a final 

Court practice of the High 

SaraV GnnvA'uT®’T^° d«cW. 

Pal 12 C L J f CHARAN 

irAL, 12 C.L J. 596 = 8 Ind. Gas. 806- 

(103)— Order absolute— Sale of mortgaged 

s. 310-^ iCode 
^^ocedurej— Deposi/ of money by mort- 

^^Posit-Wronq in- 

Lt Pf Property 

CharitPr Civil Procedure. 

Cftnp/cr XIX.— On 3 1st August. 1892. a decree 

?oT of 1882. s. 88. 

by sale of certain 
property belonging to the applicant. In due 

the 22nd May 1896. the property was sold to 

The sale was 

nennt r ^ourt of the 

nnnn fh It WaS fouod that, 

upon the information given by the Nazir to 
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the effect that the property had been sold for 
Rg. 500, the applicant, within the time allow- 
ed by 8. 310-A of the Code of Civil Procedure, 
deposited Rs. 516 plus 5 per cent, on Rs. 500 
instead of 5 per cent, on Rs. 516, Rs. 2-l*9 
less 3 than the amount required by s. 310-A, 
Civ. Pro. Code :—Held, that a sale held 
in execution of a decree for sale passed under 
the Transfer of Property Act is in this province 
governed by the provisions of Chapter XIX ol 
the Code of Civil Procedure, and that under 
circumstances the applicant was entitled to 
have the sale set aside on his making good the 
deficiency. JANG BAHADUR v. P. KUaR 
KlSHAN. 1 O.C. 193. [R.. B O.C. 211.] 

{\0i) — Mortgage — Property in Calcutta mort- 
gaged— First mortgagee's suit for saU— Second 
mortgagee holding security of mofussil property 
ahofadded as party-Right of latter to surplus 
saU proceeds -Right to obtatn sale of mcfussu 
property— Whether exists— Trayisfer of Property 
Act, 1882, 8. 85-i. Seq. Incorporation of , as 
Q. XXXIV, Civ. Pro. Code, \ 90 Q— Effect 
Mortgagor not appearing— Scale of costs. A 
was the first mortgagee of a certain immove- 
able property in Calcutta. B held a secon 
mortgage over the same property and some 
other property in the mofussil. A sued on the 
original side of Calcutta High Court upon bis 
mortgage and impleaded R as a defendant in bis 
suit: B prayed for a decree in his favour for 
the amount, of his claim, and for a direction 
that, in the event of the Calcutta proper y 
proving insufficient to pay the first mortgage 
and his own. the mofussil property may be 
sold by the Calcutta High Court. Beld, that, 
in A's suit, B could only obtain any autplus 
sale proceeds of the property in that suit, and 
could not obtain any relief respecting 
fussil property (22 C. 100, 24 C. 190, 1 C. • • 
108 D.) The effect of the incorporation of 

tbe’sections of the Transfer of Prop^erty Act, 

1882.' as O. XXXIV of the Civ. Pro. Coae, 
1908,18 to put an end to any 
praotico on the original side of the 
based on the old procedure, and that the origi- 
nal side should follow the provisions of the 
Transfer of Property Act which have 
ported into the Civ. Pro. Code, as O. 

Although as a rule a decree is on scale No. i as 

against a defendant who does ® 

first mortgagee was held ° t>oY 

coflb on seals No. 2. 8ARAT 
CHOWDHRY V. M. M, NaHAPIET, 87 C. 907. 

(lOl-ai— Mortgage-decree against 
mortgagor- Mortgaged property not 
satisfy decree — Personal decree against the 

heirs to the extent of assets 

deceased-Civ Pro. Code {Act V of I906i. O. 
XXXIV, r. 6.-- Where mortgaged property is 
found insufficient to satisfy a mortgage- 
obtained against the heirs of a 
personal decree may be parsed against the e 

to the extent of the assets of the !" 

their hands. BAKU MaL v. SHER SINGH. 14 

lod. Cas. SB. 


{lO^-b)— Money-decree obtained onhypotheco- 
tion bond — Decree not executable against 
hypotheca in possession of bona fide purchaser 
—Regular swih— Where a person obtain^ a 
simple money decree on a bond hypotbecaiiiig 
properly as security from the debt insured, be 
is not entitled to follow the property hypothe- 
cated except by a tegular suit against the part y 
in possession of the property pledged to him ; 
he cannot attach and bring to sale in execution 
of his decree such property in the possession of 
a 6o)ia fide purchaser for valuable consideration. 
Khushali Mall V. Gopal Mall, 82 P.R. 
1875. 


(104-c) — Decree, Execution of — Mortgage 
decree— Decree proviaing interest up to certain 
date— Application for postponement of sale— 
Application containing provision for interest up 
to realization— Application praying sawefton— 
Altered decree acted upon by parlies— Effect— 
Ctu. Pro. Code {Act XIV of 1882), s. ‘257-A.— 

A mortgage decree was passed in 1903, which 
provided that interest on the principal amount 
would run at the bond rate up to six months. 
The decree was executed and a date was fixed 
for sale of the mortgaged property. The judg- 
ment-debtors asked for time to enable them to 
satisfy the decree, and the decree-holder agreed 
to give time for a consideration, namely, the 
payment of interest upon bis money up to the 
date of realisation. The application was made 
on the 18th November, 1905. In that applica- 
tion. the judgment-debtors expressly prayed for 
sanction of the Court as regards payment of 
interest up to the date of realisation. The 
Court thereupon granted time, and, in accord- 
ance with the terms of the petition, postponed 
the sale. The decree-holder afterwards, in 
several, successive applications for execution, 
claimed interest on the basis of the agreement 
embodied in the petition of the I8th November, 
1905. The judgment-debtors, with knowledge 
of the claim, never disputed it, and bad, on 58 
successive occasions obtained adjournments on 
part-payments and expressly agreed to pay the 
balance of the entire decretal amount on the 
adjourned dates : Held, on the construction 
of the order on the petition, that the agreement 
was sanctioned by the Court under s. 257-A 
of the Code of 1882, as the Court deemed 
the consideration reasonable under all the 
circumstances of the case. A decree must 
ordinarily be executed as originally made, 
and the parties cannot bo permitted to make 
a substantial alteration therein. But where 
the parties have acted upon the decree, as 
altered, for a number of years, and treated it 
as valid, the judgment-debtors, who have been 
substantially benefited thereby, cannot be 
permitted to take exception to its validity. 
GOKHAl PADHAN V. GONE8 LAL PANDIT, 

16 C.L.J. 404. 

^105) — Appeal— Interlocutory order— Exami- 
nation of account of Receiver — Decree— Mort- 
gage suit— Preliminary decree made by appellate 
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Court — Application for order absolute to be 
maae ickere^ Receiver — Mortgagee appointed 
Receiver of mortgaged property — His liability to 
account— Moneys received to be applied towards 
discharge of judgment-debt before order absolute 
maie. — An interlocutory order for the exami* 
nation of the accounts of a Receiver is not a 
decr*G an l is not appealable- If the preliminary 
decree in a mortgage-suit has been made, in 
moditication of an order of the Court of first 
in;^: aice. by a Court of appeal, the application 
for an order absolute must be presented to the 
first Court, and not to the Court of Appeal (‘23 
A. ys. 31 A. 323. G A.L.J. ‘25. 1 Ind. Cas. I‘i0. 
23 M. 521, F.\ A.W.N- 190G. 203. 3 A.LJ. 
82S, Diss.l Where a mortgagee consents to act 
as Receiver of the mortgaged properties, in his 
suit to enforce the security, he is liable to 
account, and the sums if any received by him 
must be applied towards the discharge of the 
judgment-debt, before he can obtiin an order 
absolute for sale. SHAMAL DflONE DUTT v. 
Lakhimoni Deui. 6 lod. Cas. 323. 

(lOo-ai — 6uit on a mortgage — Preliminary 
decree — Final decree passed — Appeal after the 
passing of both decrees — Proper course to appeal 
against final decree — Amendment of appeal 
memo for the purpose. — Where the defendant in 
a mortgage suit appeals only against the preli- 
minary decree in the suit after both preliminary 
and final decrees have been passed, the proper 
course for the appellate Court is not to dismiss 
the appeal but to direct him to amend the 
appcil memorandum by converting the appeal 
to one against the final decree ; only one appeal 
is required against the decree directing a sale 
of the property, aud the defendant has m 
substance appealed against the decree directing 
the sale of his property. SUBRAMANIA 
CHETTIAU V. Palacuakiiapani Chettiah, 
(19131 M.W.N. 140. 

(105-6) — Mortgage -Suit upon — Preliminary 
decree — Appeal against — Passing of final dec- 
ree pending such appeal — Dismissal of the 
appeal — Illegality— Civ. Pro. Code (1908), s 97 
0. XXXIV, rr. 4, 5, Part VII, and 0. XLl. 
— In a suit upon a mortgage, a preliminary 
decree was passed and an appeal was prelerred 
against that decree. Before the appeal came on 
for hearing, a final decree was passed against 
which no appeal was preferred. The lower 
Court dismissed the appeal against the preli- 
minary decree on the ground that the final 
decree not having been appealed against, the 
appeal against the preliminary decree was not 
sustainable. Held, by the High Court, that 
the mere fact that a final decree was passed, is 
no ground for dismissing the appeal against 
the preliminary decree without hearing, and 
that there is no provision enabling the appal- 
late Court to doso. 121 M L.J. 1063. 22 M L J 
217. F.-. 36 C. 762. 32 A. 225, 33 A. 528, Diss.) 
If the preliminary decree is reversed, the final 
decree, so far as it is dependent on it, falls with 
t and becomes inoperative. The appellant 
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being bound to appeal against the prcliminar 7 
decree, his appeal has to be dealt with accord- 
ing to the provisions of the Civ. Pro. Code. 
iSee Part VII and O. XLI). Kuil’USWAMI 
lYEU V. Raguma Bai, 13 M.L.T. 209 = 24 M. 
L.J. 190 = (1913). M.W N. 173- 

(106) — Mortgage, suit for Enforcement of — 
Sale of properties secured by several encum- 
brancers — Parties to litigation, if they must be 
— Surplus sale proceeds, how available 
— Court, in which the remedy is to be sought 
— Mortgagee, title of, denial of— Estoppel- 
Purchaser at execution sale, if bound by estop- 
pel as the judgment debtor—Purchaser nt such 
sale, rights and liabilities of — Solicitor employ- 
ed to draiv up a jnortgage, powers of— Soli- 
citor, if authorised to receive payment and 
release property mortgaged — Mortgage-debt, 

apportionment of —General rule — Exceptions 
— Property, transmutatiori of— Priority . — 
According to the practice which prevails on the 
Original Side of the High Court, it is open 
to the Court in a mortgage-suit to direct the 
sale of the properties comprised in the securi- 
ties of all the encumbrancers who are parties 
to the litigation, and to provide for the pay- 
ment of their claims according to the order of 
their respective securities. In other words, in 
a suit for sale by a first encumbrancer, where 
there are successive encumbrance^, the puisne 
encumbrancers may be allowed to have their 
claim satisfied out of the surplus sale proceeds, 
if any. (1 C.L.J. 31. R,\ 22 C. 100, 24 G. 190, 
26 A. 407, D.) If the junior mortgagee is in a 
position to have his claim satisfied from the 
surplus sale proceeds realised at the instance 
of the senior mortgagee, he cannot be allowed 
to maintain another action to reach that very 
surplus, and his remedy is to follow the 
surplus in the Court which made the previous 
judgment. An order of this description, which 
enures to the benefit of the plaintiff — prior en- 
cumbrancer — as well as the defendant— -junior 
encumbrancer— can be made only, if all the 
parties interested in the equity of redemption 
of both the mortgages are before the Court. 
In regard to the relation of mortgagor and 
mortgagee, when the mortg.igor retains posses- 
sion, a relation is created similar to that of 
landlord and tenant, and the Smortgagor is 
estopped from denying the title of the mort- 
gagee. A mortgagor must, from the very 
I’.ature of the mortgage contract, preserve the 
property pledged for the purposes of the origi- 
nal security, and is therefore estopped, inde- 
pendently of covenants of warranty, from 
denying the mortgagee's title and the existence 
of the lien which he has created, or from 
defeating its enforcement against the property 
upon which it was placed. Although a pur- 
chaser of mortgaged premises is not estopped, 
by his mere acceptance of the deed, from 
disputing the validity of the mortgage or the 
amount duo under it on the 'ground of objec- 
tions which were open to the mortgagor, yet, 
he is limited to such objections or defences 
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only as could have been pleaded by the mort- 
cacor, himself, and he cannot even set up allot 
these, for he is not permitted to urge defences 
strictly personal to the mortgagor. The pur- 
chaser at the execution-sale is bouno by the 
same rule of estoppel as the iudgment-debtor. 
on the principle that the former has purchased 
merely the right, title and interest of the latter 
and does not consequently occupy a position 
of greater advantage. The exocutioo purcha- 
ser of the interest of the mortgagor is as much 
bound by the rule of estoppel not to dispute 
the validity of the mortgage as the 
himself, fisc. 188 22 C. 909 = -i2 
LA. Sup. Vol. 40=1 B.L.R. 

F-,U M.I.A. 101, ISW-R. 

I.A.Go, UC.401, 6W.R. 19i. lb I- 355, 20 
C. 23e, Expl. tf Disappr,) The purchaser at 
an tjxecutioo-sale may take advaatagc o * 
estoppel arising from the deed by which the 
debtor acquired title and is, in his turn, estop- 
ped by the deed made by the debtor before the 
Le; in other words, the levying credi or i. 
bound by an estoppel against the ^ 

grantor. A solicitor has no implied authonty as 

such to receive payment of a gj,’ 

even though he maybe authorized to receive 

payment of the interest and permitted to have 
possession of the mortgago-deed ; nor can ne, 
even if authorized to receive payment ot a 
mortgage-debt, take a cheque m lieu of cash. 

A solicitor employed for tbe purpose of the 
execution of tbe mortgage seo-urity ha. no 
authority to receive payment therefor much 
less has bo any authority to enter into any 
agreement to relinquish the mortgage 
any portion of tbe mortgage 
rtgroemont to release a mortgage* it m ^ 

consideration, binds the P^^^ties to it • but it 
does not bind a person not a party o . « 
no such party could enforce it, un 
induced by it to purchase the 

advance money upon it, , mort- 

act prejudicial to his interest. j 

gage suit, the defendants who have p ' , 

tbo equity of redemption, ate n 
to claim as a matter of right that ^he ra 
gage-debt should be apportioned 
the various mortgaged properties 
them should be allowed to redeem p P 
ment of his rateable share 

gage security is entire and ... the 

less there are exceptional th^ 

mortgagee cannot bo compelled to rei 

security (18 C. 320. 29 M. 217. 7 C-L J. 274. R.) 

The general rule is that a haset of 

be required, at the instance of a p 
part of the premises, to apportion 

debt among tbo P“'*^*^Vr^'?r,ok to each 

property has boon divided, and to m- 

only of its proportionate share, un . . • 

stanoes have happened, the effect o . 

Uoborinlaw. is to create a Bovorance o th® 

seouciby. But an apportionment wiU be di 

ed in exceptional oases, such as, ^ taken 
necessary for tho benefit of one w o 
-a part of the property under necessity and lor 
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the protection of his own interest, or where the 
mortgagee himself has become the owner of a 
part of the equity of redemption, or where, by 
his own conduct, there has been 
up of tbe entire security. \2 GL-J- 
MIA. 404, fi C.L.J. 46. 5 CvL-Jl, 

C.L.J. 612. 15 B. 186 , G C.L.J. 6i2. R.) fhe 
test to be applied in each case is. whether 
there bas been a severance of tbe security ?t 
the instance or with the consent of the mort- 
caoec, and an apportionment will not be en- 
forced upon the mortgagee. 
equitable considerations are established, ihe 
rights of a mortgagee are not destroyed by the 
mere tansmutation of tbo subject-matter of tho 
security into a different form without ms con- 
sent; this rule is applicable to cases of com- 
pulsory acquisition 
t.on Act (5M.I.A. 

20 C. 533, 33 0.92. 13 M. 321. C C.L.J. m5, 

' R.\ Where the consideration of a security is 

' a debt due under a previous mortgage earlier m 
date to that of another person, and a 
brought by the plaintiff upon tbo latter mort- 
RaRo which is subsequent mi date to 
other mortRagee, tho pUimtifl is entitled to 
priority to tho eirtent of the sum ^ 

the earlier security, on the ground that, at tho 
lime of his later mortgage, he must h*™ >“■ 
tended to keep on fool the 
DU a NATH SEN V. JIIRZA 
SEUA.TI, 10 C.L.J. 130-l lnd^ Cas. 261. (U 
I. A. 1-26-= 10 C. 1035, 29 A. 9. 2 C. L. J. 202, 

ii.) 

(1071 — S 9 (3) 0/ the Punjab Alienation of 
Land Act-^Application of, to suits on ^no^ge 

by conditional sale by « Les 

an agrxcultural trxbe.-'A. 9 (3) of the 'ioes 
nobapply to proceedings instituted, after 
camc^ioto force, for the enforcement of a mort- 
g-age by conditional sale effected by a 
whois nota member of an agricultural tribe. 

KALU V. Mona Mal, 64 P. K. 1906. 

(108)— 6'oie remedy of mortgagee extviguished 
by LeghlaturcSpecial 

Punjab Alienation of Land Act, 1900, s. 9 I-) 
Refusal to accept-Rxght to a money decree. - 
Under the terms of the contract, tbe sole remedy 
of a mortgagee by conditional sale, for the en- 
forcemeui of his right under the mortgage.was to 
foreclose under Reg. XVII of 1806. B^h^ 
right was not enforced till the enactment of the 
Punjab Alienation of Land Act, 1900. whic 
rendered the conditional sale clause m a 
mortgage-deed null and void. And the mort- 
uagee afterwards applied to tbe Deputy Commis- 
sioner for the special remedy provided by s. 9 
( 3 ) of (he Punjab Alienation of Land Act, but 
refused to accept a farm of tho mortgaged land 
for eight years, which was offered to him by tho 
Deputy Commissioner, and brought a suit f 
money-decree, against the mortgagor 
Held, when the sole remedy given ^/^Be con- 
tract between tho parties is put an end to by tno 
intervention of tho Legislature, and a special 
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remedy has been substituted in lieu thereof, it 
isonly open to the mortgagee to accept the 
special legislative remedy, and he is not entitled 
in law to a money-decree, pure and simple, for 
that amount. DULA SINGH v. DIAL SINGH, 
22P. R. 1910 = 29 P.W.R. 1910 = 5 Ind. Gas. 
902. (22 C. 434,P. C., R.) 

(lOO ) — Morignqe by conditional sale before 
1^58. efect of^Reg. XXXIV of 1802— Ru/e in 
J atlabiramier s Case — Applicability to niorlga- 
gts executed by a Mahoniedan. — In contracts of 
mortgage by conditional sale executed before 
1S58. the title of the mortgagee becomes abso- 
lute by virtue of the terms of the contract, on 
default of payment within the time specified. 
[D., oO P.R. 1906 ] The obligation to account, 
imposed by the Reg. XXXIV of 1802, does not 
atfect the absolute right of the mortgagee, when 
tbe mortgagor fails to redeem within the limi- 
ted period. The decision in J'attabhiramier' s 
case, does not become inapplicable by reason 
of the parties being Muhammadan.s, Mal- 
LlKAR.iL’NUDU v. MALLIKAR.JUNUDU, 8 M. 
185. (13 M.I.A. 5G0. R.) 


(110 ) — Mortgage by conditional sale — Suit to 
redeem— Expiry of stipulated period before Act 
of 1872 — Rules in Punjab prior to Act — 
Sfrief compliance with rules necessary , — Suit 
for redemption of a conditional sale. Defendant 
contended that the conditional sale had become 
absolute b}' the expiration of the term express- 
ed in the deed, before Reg. XVII of l^OC 
acquired the force of law in the Punjab by tbe 
enactment of Act IV of 1872. ZfeW, that the 
rules in force in the Punjab, before tbe passing 
of the Punjab Laws Act. not having been com- 
plied with in this case, tbe conditional sale had 
not become absolute when that Act was passed. 
The provisions of cl. 7 of s. 8of the above rules 
required the mortgagee, when desirous of fore- 
closing the mortgage, to apply to the Court 
after the expiration of tbe period specified in 
the deed, that tbe opposite party may be called 
upon to pay the amount due thereon, within 
” one year from the date on which such notice 
may be issued.” This the mortgagee had not 
done in this case. GURMUKH SiNGH v 
MALLA, 1 P. R. 1881. [R.. 132 P. R. 1882 • 

D., 171 P. R. 1982.1 


{\l\)—Mortgage‘-Reg. XVII of 1806, ss. 7, 8 
—Tender under protest— Foreclosure.— k depo- 
sit of the mortgage-money, though made before 
the expiry of the year of grace after notice of 
foreclosure had been issued, if accompanied by 
a denial of the mortgagee’s right to receive it, 
and with a threat of legal proceedings if he took 
it from the Court , is not an unconditional tender 
and is vitiated by the conditions under which it 
is made, and could not, therefore, prevent a 
foreclosure. MAKHAN KUAR v Jasodv 

Kuar, 6 A. 399 = 8 A.W.N. 1884. 138. (7 

M«£. A. 323f B Li.R« Sup. VoK 598 = 6 W R 29 s 
F.) [i).,4 0.C. 355.] ow.R. 225, 


s. 2— Mortgage — Zuri- 
veshgee— Deposit.— CndQt s. 2, Reg. I of 1798, 
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the plaintiff was entitled to demand back hig- 
land immediately after making his deposit, and 
if by mistake or otherwise, he demanded more 
laud than was comprised in the mortgage, 
that was not a matter which in any way 
justified the defendant in keeping his possession 
of land which was comprised in it. MOHUN 
LALv. SHEIKH ALI AFZL, W R. 1864. 2l9. 

(113) — Mortgage — Mortgage-money, pay- 
ment of, after time fixed by Court— Mortgagor, 
Right of, to pay mortgage-money before applica- 
tion for order absolute made by mortgagee 
—Transfer of Property Act (IV of 1882), ss. 92. 
93. 94.— A decree was passed in favour of the 
mortgagors under the provisions of s. 92. Trans- 
fer of Property Act, for the redemption of a 
usufructuary mortgage on payment of a certain 

e ^ ^1 or before the 28th February, 

1898. The decree directed that, if such payment 
was not made on the day fixed, the mortgagee 
might make an application under s. 93 o? that 
Act. The decree did not order that, if such 
payment was not made the property should be 
sold. On the 9tb September. 1899, without 
having applied for an enlargement of tbe time, 
the mortgagors paid the money into Court. 
They subsequently applied under the first 
paragraph of s. 93. Transfer of Prop'^rty Act, 
to be put in possession of the mortgaged pro- 
perty. The mortgagee objected on the ground 
that the mortgagors were not entitled to be 
put in possession of the prnpertv. as they had 
not paid the money on the day fixed. Held, 
that tbe mortgagors, having paid tbe amount 
due and the mortgagee not having said that 
more money had become due to him. were en- 
ntled to possession of tbe mortgaged property. 
Payment of the amount specified in tbe first 
paragraph of s. 93. Transfer of Property Act, 
before an order absolute has been made, entitles 
the mortgagors to be put, if necessary. in pos- 
session of the mortgaged property. On failure 
of the mortgagor to pay the amount due on the 
day fixed, a right to apply for an order absolute 
accrues to the mortgagee, but tbe accrual of 
such right does not stand in the way of pay- 

inent by the mortg,agor of the amount due. If 
tbe mortgagor is unable to pav tbe amount 
and desires to have the day fixed for payment 

postponed so as to prevent the mortgagee from 
applying for an order absolute, he may apply 
to the Court for enlargement of the time ; or, 
he may make such an application on the 
mortgagee applying for an order absolute. 
Hardeo Bakhsh V. Saj.jad Husain. 5 O.C. 


^ Rurden of proof— How it is shifted — 
affect of waiving claim against a party— Decree. 

A sued X| \ and Z on an equitable mort* 
gage and obtained a decree only against X and 
j, waiving his claim against Y on account of 
her being insane. At the sale in execution of 
the decree, B purchased tbe property, the 
subject of the equitable mortgage. The present 
plaintiff then sued A, B, X, Y and Z. alleging 
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that at the time A’s suit was brought, the 
property was m his possession unclec a register- 
ed mortgage-deed executed by Y and praying 
for possession. It was found that the mortgapd 
property belonged only to Y and chat X and A 
had no interest in it : Held, (1) that, as B was 
in lawful possession of the property, having ^ 
purchased it at a Court auction, it was for the ^ 
plamtifi to begin and prove his title. But , 
when he showed that he received the laud in 
mortgage by a registered deed and had I 

ed possession and had been deprived of that 
possession in execution of a decree to which he 
was not a party, the burden of prool was shift- 
ed to A and B; (2) that the effect of A s 
having waived his claim agaiosc \ wad a 
obtaiDod a decree for iho sale of 
interests in the property and that was all B 
also bought. As Y was not a party to the suit, 
her interests could not be affected by the 
(3) that, as the property belonged i . 'i . B aiu 

not buy any interests in the property, and the 

plaimiffwas thus clearly 

^ V r IT (5 yi V PaIjANIAI 1 A 

possession. NGA uv un v, a. 

•CHETTY, 12 Ind. Caa. 199. 

nm-Puime mortgagee obtaining a decr<^ 
lor sate after redeeming a prior 
mortgaije, effect ol-Wliether 
raised in execution. - Whoto ^ 
mortgagee obtains a decree lor sale opou b . 
simple mortgage, o.r condition of 
ing^a prior usufructuary mortgage, ^vhlch h 
reLems and obtains possession, the 
debtor is not coinpslent to ooject 
on the ground that, being in ^ 

property as a usnlru.tuary he 

could not sell the property m \ 

aimole mortgage. JaI \ a L J* 

Vateshi Partau Narain SlNOH. 4 . . . 

763 = A.W N. 1907. 286. l2b A. H, A-W.r^. 

1905, 11, D.) 

iUOi-Mortgage - Decree 

remedy not posiponed ^Lrmnaed 

personally without proceeiims agairisl 

properties-Legahty.-T ‘ 

decree upon an arbitration a\ 

entitled him to recover the decree ^ 

once out of the properties mortgaged -‘d horn 

the defeudant personally. Held. 

absence ef any express t 

the personal remedy to the remedies agains 

the morigaged properties. T was 

proceed against the judgmo"^; 
without proceeding against the 

pertios. TO-PALDasv. UTUMtL 

4 S.L.R. 2M = 10 Ind Cas. 975. (25 A. 295. 2 

B.H.C. 36, 26 C. 1. ) 


(U 7 )-Wun-pa^/menf o/ vinrtgage aviauni 
Remedy of tnorlgagor.—ln tho ^"y‘ 

thing in tho motcgago-doed to 
the only oonsequonco of the “°“'P ^ mort- 
money due under tho mortgage 
gagor ia that he would be entitled to sue for 
dafnagoa for breach of agreement ; 
ment of the amount would not make the mort 
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gage null and void. GOMESS v. MELA RAM 

16 P.R. 1884. (153 P.R. 1832. uJ.) 

P.K. 1907 ; D., 100 P.R. 1889- l.H- 18-b.] 

(118)— S. 56. Contract Act { 1 ^ 12 )— Inability 
oj borrower to complete mortgage ' 

money having been advanced, a contract was 
ma'e'io secum repayment of it by usufru,. u. 
ary mortgage of certain land with po>s.^MOl 
to be given to the lender, but perforinauce o 
the contract by delivery of 

to be unpossiblo owing to a prior ;^“-^cbment 
of the land under decree, it was held that tho 
lender of tho money was entitled to 
tion, the damage being the 
advance together with 

YAL v. R.AM SaHAE. 17 C. 432. P C. 

(119i-aUor/oo<7e-Covenanf to compensate the 
mortgagee-Dispossession of 

Uiu of mortgagor -Transfer of Property Act 

IV of 1882). s. 08 (a). -A executed a usufruc- 
tuary mortgage in favour of G. and G m h^s 

turn executed a sub-mortgage m ou cjf 1. 

G m bis sub-mortgage covenamed that, it 
during the period of the mortgage, the ^ 

mortgaged, in any year, by an) reasni. should 
Diss out of the possessionof H. or thc inortgdg 

deed for any reason should ba declared to be 
invalid be would be liable to piv the loss 
sustained by the mortgagee. 

the Bundlekband Encumbered I'^^tatcR AcE G 
took no steps to realise the money. B 
red a claim, but his -as rcjoct,.!- B 

was ejected from the property ; Ht t>U tha^t it 
was open to B to rely upon tho absolute cove- 
nant contained m hia mortgage-deed, and o 
hold G responsible for the loss which he ha 

sustained by reason of his 
PR 2 \SAU V. Ganga BISHUN. 6 Ind Cas. 838. 

( 120 )-Swit-/^f<it»B - Date of '^^orm^ 

Variation of date of mortgage %a the 

/iurdeu o/ proo/—Prinia facie title Shifting 

of burd^yoflroy Admissions of rnortgr^^ 
Where the plaintiff, in h.s 

tion suit, states approximately tbo ‘hi; ® ^ ^ 
mortgage, it is open to him on tho 
10 show that the lands were mortgaged. i( not 
in the year stated in the plaint, at any rate at 
Bometime about that period. 
redemption of a mortgage very slight puma 
facie proof that a mortgage had been cngUMlly 
loHdo would serve to shift the entire burden of 
proof on tbo defendant: but this pnma facie 
proof must bo forthcoming and in Us absence a 
plaintiffs seeking redemption cannot bo reliev- 
ed of tho burden which is imposed on all 
plaintiff of establishing the fact or 
of which their claim to relief arises. Ibis 
does not mean that the momout the plain- 
tiff adduces any slight evidence, the burden 
19 shifted. As with all evidence, the Court 
must appreciate it and tbo burden is shifted 
only when the Court regards tbo evidence 
as trustworthy where it is a question of us 
trustworthiness. Whore, however, there ate 
admissions of a mortgage, the Court ought to 
deal with them as evidence, for admissions ate 
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onlv evidence and not conclusive proof, and if 
It finds that the admissions are trustworthy 
and may b-^ legally used against the defendant 
th^n the burden would be shifted. BaLV v 
Shiva. 5 Bom. L.R 85 = 27 B. 271. 

(121) Suit for sale on mortgage — Interest 
of p>Lxs>xe mortgagees and purchasers not set 
out in the plaint— Dismissal of sui^ —A suit 
by a mortgagee for sale of the mortgaged 
propertv should not be dismissed, because the 

plaintiS has filled to set out in his pUint the 
interests of parties in possession in the mort- 
gaged property. SUDAILAMUTHU PlLLWv 
Huthuswvmi Pillay, 7 Ind Cas. 49. 

(122) Plaint Plan — Suit for recovery of 
mortgage-moyiey based on a mortgane deed of 
house property no plan necessary^Reiurn of 
plaint when allowable.-Ueld, that, in a suit 
for the recovery of the mortgage-monev based 
upon a mortgage-deed of house property, no 
plan of the housM IS required bylaw, and that 
the description of the bouse given in the mort- 
gage.deed in the case was quite sumcient for 
the purposes of the suit until the contrary was 
shown. Held, also, that returning a plaint be- 
fore Its registration is improper under any 
circumstances : It IS the duty of the Court to 
register a plaint when presented, even if it is 
considered defective, and the Court can then 
pas^ a formal order returning it for amend- 
ment, if necessarv. Sardar Uttam bI\GH 
V. KhairDin. 32 P.W.R. 1908. 

(123) -Su/e under first mortgage — Surplus 

enlithd^lo— 
awarding surplus proceeds- 
as revision— Civ. Pro 
fd K and T. mortgag- 

share o TtI " ° ^ niortgaged'h's 

R h ' w ^ ®/°tere.st passed to other p^-rsons 
B brought a suit for sale upon his first mln- 

gage and obtained a decree. The sale of the 

for regular procedure 

•3Sf.r 

/uXr thHtfh rights. Held. 


Ai origage — continued. 
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(124) Suit by mortgage without making per- 
son in possession a party to^suit — Purchaser in 
execution- sale — Suit for possession by purcha- 
ser, maintainabiftt.v of.— The plaintiff pur- 
chased certain property in execution of a 
mortgage decree for S'ale obtained by the mort- 
gagee against i he mortgagor. After the mort- 
gage, but before the suit thereon, the mort- 
gagor assigned all his rights in the mortgaged 
property to certain persons, who were not made 
parties to the suit on the mortgage. The 
purchaser at auctiou-sale sued for possession 
against the assignees of the mortgagor. Held, 
that the suit for possession would not lie, as 
the only rieht purchased by the plaintig was 
the right of the simple mortgagee, viz., the 
right to enforce a sale KanaraN v. UN- 

NOOLI. 17 M.L.J. 431 = 30 M. 500. (10 A. 541, 
F.\ IG B. 48G. 10 B. 88, D.) 

(125) Suit on puisne-mortgage — Puisne 
mortgagee a party to Pie former suit on prior 
mortgagee —Hight of redemption of puisne mort- 
gage Extinguished ic/tfji decree passed on prior 
mortgage.— CetUiin property was mortgaged to 

iwf!? ^ S, in March 

18 J 2 . iho Utter mortgage was found to have 

priority over the former a**, with its considera- 
tion. some earlier mortgages had been discharg- 
ed. rhis.nnding became final. K and S first 

mortgage of March, 
18J2, and foreclosed the property. R then 

brought the present sui. for foreclosure of half 
the property in possession of L on bis mortgage 

of January, offering to redeem the prior mort- 
gage. Held, ibat. R being a p-irty to thosuit on 
the mortgage of March, his right of redemption 
was extioguKshed upon the foreclosure of that 

mortgage and the present suit was not raain- 

Lukhi-at r.ai, 3 A. 

L.J. 240 W.N. 1906. 112 

(12G)~~Premature suit— Mortgage-Different 
conditions of payment in several mortgage-deeds 
— lY/icn last supersedes the previous ones-Con- 
ditional sale— Right of suit- Mortgagee after 
the Punjab Altenation. of Rand Act has come 
info /orcc-7fs section 9 (2i-Causc of action- 
r.P ^cMIV 0 / 1882). s. m.—Held, that ;-(l) 

A plamtiff, wboso right to sue had not accrued 
at the date of institution of suit, cannot claim 
a decree simply on the ground that his right to 
sue has become complete during the pendency 

® J2i That a recital in the last 

r gage-deed that the mortgagor shall pay 

e fwnount due under the previous mort- 
enn^ time of redemption 

supersedes the stipulation made therein fixing 

the time of payment by the mortgagor of the 
mortgage-money. {3i A mortgagee’s suit to 
recover the mortgage-money due on a mort- 
gage-deed in which the mortgagor agrees to 
pAytt within a certain number of years is not 
maintainable before expiry of those years. (4) 

A mortgagee of revenue paying land with con- 

lona sale is not entitled to get its possession 
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incase of mortgagor’s default. The only re- 
medy left for him is now the one provided 
under s. 9 (2) of Act I of 1900 ; the last proviso 
of s. 68 of Act IV of 1882 cannot help him m 
the least. N.\NAK CHAND v. MKHR JaWATA, 
137PW.R. 1910 = 8 Ind. Gas. 576. (29 PAY. 

R. 1910, R.) 

(127)— Prior and puisne mortgagees— Sepa- 
rate suits by each of them without joining Oie 

oOier as a party— Mortgage-decrees— Sales in 
execution— Rights of purchaser at dilferent 
Court-sales— Suit for possession by a purchaser 
at a subsegiient sale against purchaser of the 
same property at prior sale on subsequent mort- 
gage, whether maintainable —Relief not claimed 
in the plaint, granting of— Practice -Defend- 
ant not contesting plaintiff's excessive claim 
Effect— Collusion.— A. was the prior mortgagee, 
and B the subsequent mortgagee of the same 
property. B got a decree on his mortgage, and 
sold the property in execution of his decree and 
C was the purchaser at Court-sale. While B s 
suit was pending to which A was not a party, 

A brought a suit on his mortgage without join- 
ing B as a party thereto, and ootaiiied a decree, 
in execution of which the same property was 
sold to D, who then brought a suit agaiust the 
previous purchaser for possession of the property 
and prayed for such other reli f as he may be 
found entitled to. Held, {\) that, since both 
the mortgagees had an equal right to sell the 
property, and once it was sold at the instance of 
one mortgagee, there was no further saleable 
interest left in the judgment-debtor to be sold 
again, all the interest of the judgment-debtor 
passed to C, the purchaser at the first sale. *2) 
that, therefore, D, the purchaser at the subse- 
quent sale of the judgment-debtor’s interest in 
the property, took nothing, aiid bis 
possession was not therefore maintainable ( 2 . 1 • 
108. 5 0. 265. 26 M. 486. P.) (3) The rights of 
a prior nr subsequent incumbrancer are unaffect- 
ed by a sale in execution of a decree to winch bo 
was not a party. But any relief to which ho 
might boentitlcd by reason of his charge on the 
property could not bo enforced in the present suit 
(or possession. (27 A. 325. 31 M. 425. 28 A. 482. 
D ) Where the plaintifi’s claim was in part cx- 
cesaive, the mere fact that a defcodant did not 
contest the claim is not sufficient to sh<^ 
fraudulent collusion between them. KUT 
OHETTXAU v. SUliUAMANIA CHETTIAR. 32 M. 

485. 

(128) -Purchaser of mortgaged property— 
Mortgage-suxt — Purchaser not made 
Mortgage, whether to be proved ngo*nsr him 
again. — When a mortgagee has obtained a 
decree on his mortgage, the validity of the 
mortgage must again be proved against a pur- 
chaser who was not a party to the suit on the 
mortgage and who ought to bo 
portunity of redeeming it if valid. (4 C.W.IN. 
260, D.\ Defendant No. 2 executed a mort- 
gage in favour of the plaintiff. Defendant No. 
1 purchased the mortgaged property and got 
possession of it. The plaintifl obtained a 

C. VII-4 
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decree but defendant No. 1 was no party to it. 

In execution, the property was put up for sale 
and purchased by the plaintitl. Defendant 
No. 1 filed a claim which was successful and the 
plaintill sued for confirmation of possession : 
Held. that, as the plaintiff had not proved the 
genuineness of the mortgage in the presence of 
defendant No. 1 who denied it, and had also 
not given him an opportunity of redeeming^ 
the suit, as framed was not maintainable. JOTK 
KUM\R V. INDUA NaRAIN, lO Ind. Gas. 137. 

(9 C.W.N. 728, 1 C.L.J. 371, 32 C. 891. 11 C. 
W.N. 403, 5 C.L.J. 315, R. ct D.) 

(l2'i)^Morlgaoe-d€ed— Mortgage-debt recover- 
able before expiry of period, if mortgagee ivere 
dispossessed-Sale in execution— Suit for re- 
covery of debt.— The. mortgagor agreed that the 
mortgagee should be at liberty to sue for the 
recovery of the mortgage amount, before the 
expiry of the term prescribed by the deed, if 
the mort<»agee were to be dispossessed of such 
land or of a portion of it. On a portion being 
sold in execution of a decree against the mort- 
gAgor, the mortgagee sued for the recovery of 
the mortgage debt. Hefri. that as the sale of 
the portion was made subject to the right of 
the mortgagee no cause of action would arise 
until the purchaser dispossessed him. J 
SINGH V. SHEOMANGAL SINGH, A. W.N. 

1881. 39. 

H 30 j — Subsequent purchaser not made a party 
^ Sale— Purchase by mortgagee himself— Mart- 
nagee's right to sue for possession—Suit for 
sale — himitation.-Where a mortgagee, A 
brought a suit on his mortgage, without mak- 
ing one D. a subseiiueiit transferee from the 
mortgagor, a party, although ho bad notice of 
the tr.msfer, and. in execution of the decree 
obtained in tho suit, purchased the properly 
himself. HeW— that a suit by A for the recov- 
ery of possession of the property from D does 
not ho. and A’s only remedy is by a suit for 
I sale. AGHORE NATH HANER.JEE v. DEH 

NauaiN GUIN. 11 G W.N. 314. (19 A. 541. 21 
A. 235. P.) 

First and second mortgages— Sale of 
property in execution of decree on second mort- 
nage— Remedy of holder of unsatisfied decree 
on fiTsi morfijar^e.— Where a decree, enforcing a 
prior lien against certain property, remains un- 
satisfied. the property is sold in execution of a 
subsequent decree enforcing a subsequent hen 
against tho same property, the only rernedy 
open to the holder of the prior decree is a fresh 
suit for a fresh decree to enforce his decretal 
charge against the property by impleading the 
original judgment-debtor, the subsequent 
decree-holder and the auction-purchaser as 
defendants. {Stuart, C. J.) There is nothing 
in the law to prohibit a suit of the above 
description which would appear to be the most 
convenient and expeditious remedy. {Straight, 
Brodhursl and Tyrrel, JJ.) The prior decr^, 
holder cannot execute his decree against the 
property in the hands of the auction-purchaaor, 
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wh 3 is not a “representative” of the judgment- 
debtor within the meaning of s. 244 (c) of the Civ. 
Pro. Code. He must, therefore, bring a fresh 
suit to enforce his decree. {Oldfield. J.) JaGAT 
Narain V. JaGRUP, 5 A. 452, F.B. = A W. N. 
1883. 79. [Disap’jr., 26 A. 447 -A. W. N. 1904, 
61-1 A. L. J. G5: R.. 13 B. 34. 15 B. 290. 7 M. 
L.J. sy = 20, M. 378, 24 C. 62, F.B., 8 O.C. 
370, F B.; D., 18 M- 13. J 

11321 — Possession of mortgaged property by 
mortgagee — Covenant to pay by mortgagor — Dec* 
ree for sale, right to sue for, — When an instru- 
ment of mortgage gives a right to possession 
and also contains a covenant to pay, thu.s pre- 
senting a combination of a usufructuary and a 
simple mortgage, the two rights are indepen- 
dent, and the mortgagee may sue for sale, 
although he may have given up possession. 
PITAMIIAR PURKAIT v. MADHU SUDAN 
Manual, 6 Ind. Gas. 153. (24 C.677.D.; 21 M. 
476. 28 A. 157. A.W.N. 1905, 226. R.\ G C.L. 
J. 143, 5 Ind. Cas. 130. 11 C.L.J. 136, F.) 

{133)— Suit upon a mortgage executed by 
Eitviu widow and reversioner — investigation of 
mortgagor' s title not permissible in mortgage- 
suit. — In a suit upon a mortgage, where it was 
proved that the mortgage-deed had been 
duly executed by a Hindu widow and her re- 
versioners, It is not open to the Judge to inves- 
tigate the mortgagor’s title, nor is it permissi- 
ble to tbe mortgagors to deny their title, and 
judgment should be given lor the plaintiffs 
with costs. GOPAL CHUNDER SHAW v. SM 
jADUilONEY DASS. 15 C W.N. 915, 11 Ind. 
Cas. 201. 


(134)— i’uif for sale on mortgage — Interest of 
puisne-mortgagees and purcliasers not set out in 
the plaint— Dismissal of suit.—k suit by a 
mortgagee for sale of the mortgaged property 
should not be di-missed, because the pUintiS 
has failed to set out in his plaint the interests 
of parties in possession in the mortgaged pro- 
perty. SUDAILA.MUTHU PiLLAY v. MUTHU- 
SAWMY PILLAI. 7 lod. Cas. 49. 


{\3b)— Mortgage of an occupancy holding - 
Usufructuary— Relinquishment by mortgagor' 
representative— Mortgagee's suit for declaratio 
that relinquishment void— Mortgagee disposses 
sed by zemindar through Revenue Court durin 
pendency of suit—Mainlainability of lieclarator 
swiL— Where, prior to the passing of th 
Tenancy Act, 1901, an usufructuary mortgag 
of his occupancy holding was made by ; 
tenant, and that tenant’s representative subse 
quently gave up cultivation and reliuquishei 
bis holding in favour of the zemindar, held : 
suit having been brought in the Civil Court b’ 
the mortgagee for a declaration that tbi 
relinquishment was void as against him. ant 
the mortgagee having been dispossessed by thi 
zemindar through the Revenue Court durim 
the pendency of the suit upon the strength o 
the relinquishment, that such a suit was main 
tamable, that a declaratory decree could ht 
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made, and that it was not necessary to go- 
into the question whether the reliuqui.shment 
had been obtained by collusion between the 
tenant and the zemindar. SUBA BIBI v. 
Raghubir Singh, 7 A. L.J. 291 = 6 Ind. Cas. 
284. 

(136) — iSuif on, where no period for payment 
is fixed.— Where a document sued on is a 
simple mortgage and implies a covenant to re- 
pay, it cannot be contended that the mortgagor 
has not the right to redeem at any time after 
the execution of the deed. The mortgagee’s 
right to foreclose is co-extensive with his right. 
(2-3 M. 3.3, R.) So, a mortgagee can sue at 
any time after tbe execution of the bond, 
without a demand or a notice given before the 
institution of the suit. CHENGIAH v. 
PICHAYYA, 17 M L J. 177. 

(137) — Mortgagee purchasing half of the mort- 
gaged property — Suit to recover the remaining 
half of the mortgage-money from the other moiety 
of the properly — Maintainability of suit — Dis- 
charge of mortgage-debt.— A and B mortgaged 
their property to C. In execution of a simple 
money-decree against A. the mortgagee purchas- 
ed one-hiU of the mortgaged property. Held, 
that, by the purchase of one moiety of tbe pro- 
perty by the mortgagee, only one moiety of tbe 
mortgage-debt was extinguished, and that the 

mortgagee could recover tbe rein liudcr half of 

the moicgage-debt from the other moiety of the 
property. JAG.ANNATH PeRSHAI) v. MiHIN, 
10 Ind. Cas. 235. (22 A. 284. F.) 

(138) Different suits on one mortgage only 
—Cm. Pro. Code {Act XIV of 1882). s. 43 
—Transfer of Property Act (IV of 1882), 
s. 85.— It is competeut to a holder of two mort- 
gages on the same property from the same 
person to maintain a suit on the latter one only 
lor sale of the property subject to the prior 
mortgage KESHAVRAM v. R.VNCHHOD 7 

Bom. L.R. 811 = 30 B. 156. 

(139) — Suit to enforce mortgage — Scope of such 
suit Parties necessary to such suit— Frame of 
such suit— Mortgagee if can debate title of mort- 
gagor. -Not only the mortgagor, but all per- 
sons deriving title from him subsequant to the 
mortgage and bound thereby as holders of 
different fragments of the equity of redemption 
arc necessary and proper parties to a suit to 
enforce the mortgage. The proper scope of a 
mortgage suit is to cut off the equity of 
redemption and to bar the tights of the mort- 
gagor and those claiming under him ; the only 
proper persons to such a suit are the mortgagor 
and the mortgagee and those who have acquir- 
ed interest under them subsequent to the 
mortgage. It is not competent for the mort- 
gagee to make as party defendant one who 
claims adversely to the title of the mortgagor 
and mortgagee ; he is a stranger to the mort- 
gage, has uo connection with the mortgagee, 
and, as his adverse claim of title cannot, in 
any way, be affected by the mortgage suit in 
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which he has no interest, he cannot be made a 
party for the purpose of litiRatiug such claim 
of title. (12 C. 414. 32 C. 746. R.\ 8 C.W.N- 
365. D.) The above rule of law is not merely 
a technical and convenient one. but is based 
upon perfef^tly intelligible and substantial 
grounds. JAJNESW.\R DUTT v. BHUH4N 

Mohan mitra. 3 C.L.J. 205=33 C. 425. 
[F., 1 Ind. Cas. 139, 30 A.240 = A.W.N. 1908. 
100 = 5 A.L.J. 604. 31 A. 11 = A.\V.N. 1908. 
263 = 5A.L.J. 307.Note = 6A.L.J. 5 = 5 M.L.T. 
47; R., 10 C.L J. 470. 5 C.L.J. 95 = 11 C.W.N. 
284. 12 C.W.N. 670 = 7 C.L.J. 449.] 


(140) ^Mortgage^suit— Cross-objection by co- 
respondent-~-Tesi — Civ. Pro, Code (^cfVo/1008), 

0. 41. r. 22. Sxib-r. il)’-Party. if can question 
competency of cross-objection in second appeal-- 
Mortgage-deedy execution of — Obligation, attach- 
vient of — Mortgage-deed^ when operates ^Re- 
gistration, Act (III of 1877), s. \1-Evidence 
Act (I of 1872). s. 92. ProvisoH)—Deed, delivery 
of—Cominon Law deed and mortgage-deed yi 
this country, difference beitveen. — 0.4l.r. 22, 
sub-r (1) of the Code, is comprehensive enough 
to admit of a cross-objection by one respondent 
against another. As a general rule, the right 
of any respondent to urge a cross-objection is 
limited to his urging it only against the appel- 
lant ; and it is only by way of exception to this 
general rule, that one respondent may urge a 
oross-objection as against another respondent. 
No exhaustive rule on the subject can be for- 
mulated, and the true test is, whether, for the 
ends of juslieo, it is necessary that, upon the 
appeal of one of the parties, the matter should 
be re-opened only so far as he is concerned, or 
the whole case should be reviewed and some of 
the respondents allowed the opportunity to 
urge a cross-objection against their co-respond- 
ent. One test of a negative character is some- 
times useful, ; if the party, against 
cross-objection is sought to be urged by bis 
fellow-respondents, is not a necessary 
to the appeal, the cross-objection can hardly 

bo allowed to be urged. But if he is a 
necessary and proper party respondent to the 
appeal, whether cross-objection can bo urged or 
not, depends upon the circumstanceB of t o 
case. The tost to be applied is, whether the 
questions which arise between the several sets 
of parties are so connected that one of them 
ought not to be allowed to re-open matters, so 
far as he is concerned, without opportunity 
allowed, in the interests of justice, to another to 
protect himself by urging his objections, even 
though they may be directed, not against the 
appellant, but against a co-respondent. Ibe 
plaintiff and third and fourth defendants were 
BO far united that their common interest was 
to defeat the fifth defendant, who set up a 
heavy prior charge, which, if real, was 
to precedence over both of them. If ^he faith 
defendant was defeated, the question of priori y 
as between themselves would be immateria , 
as the property was of sufficient 
satisfy the claim of both of them. The first 
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Court overruled the contention of the third and 
fourth defendants that they were entitlad tc- 
priority. The fifth defendant preferred an 
appeal ; Held, that the third and fourth defend- 
ants could file cross-objections against the 
plaintiff in the appeal of the fifth defendant. 
Held, also, that the party in second appeal could 
question the competency of cross-objection, 
although no such objection was preferred in the 
first appellate Court. Although a mortgage- 
deed has been duly executed and attested and 
no obligation attaches thereunder till certain 
conditions have been fulfilled, upon fulfilment 
of the conditions, the obligation attaches from 
the date of its execution and not from the date 
of registration or delivery of the deed. A mort- 
gage in favour of the plaintifi was duly executed 
and attested on the 19th January, 1908. The 
mortgagor altered the date to the ‘23rd January , 
1908 to the knowledge of the mortgagee, when 
the money was paid and the deeu was regis- 
tered. The mortgagee never agreed that the 
deed would takoellect from the 23rd January : 
Held, that the mortgage-deed took efioct from 
the 19th January, 1903. The intention of the 
parties was to fix the security on the title as it 
stood on the lOth January, and they effectively 
did so, even though there was a collateral 
agreement that no obligation should attach 
under the instrument till payment of money 
on the one baud and delivery to the registering 
officer on the other. The moment the condi- 
tions were fulfilled, obligation attached with 
effect from the date of execution and attesta- 
tion notwilhfitandiDg the execution and regis- 
tration of another mortgage instrument by the 
mortgagor in the interval. The distinction 
between a Common Law deed in b.ngland and 

a morteage-deed in this country pointed out. 
JADUNANDAN SINGH v 

Kallayan Singh, 15 C.L.J. 61-16 C.W.N. 
612 = 13 Ind. Cas. 653. 


(141)— Prior suif by puisne-mortgagee, mak- 
ing prior mortgagee party defendant— Decree for 
sale, without promding for latter's rights Sub- 
sequent suit by prior mortgagee-Decreein former 
bur.— It is not necessary in a suit 
by a puisne mortgagee that the holders of prior 
mortgages should be made parties, and that the 
questions relating to their mortgages be 
determined. (1 C.L.J. 337. R.) Therefore, the 
mere fact that the decree in a prior suit institu- 
ted by a puisne-mortgagee directed the property 
to he sold in satisfaction of bis mortgage 
without making any provision for the rights of 
the prior mortgagee, though the latter had 
been added as a party-defendant to that suit, 
cannot operate as a bar to an action by the 
prior mortgagee for the enforcement of bis 
mortgage. KATCHALAI MUDAL*I V. KUP- 

panna Mudali, 1 M.W.N. (1912) 41 = 13 Ind. 
Cas. 182. (24 A. 429, D.) 

(1421 — Mortgages, successive, in favour of 
same mortgagee— Suit to enforce earlier mort- 
gages without joining the claim under the latest 
mortgage^Maintainability, — There is nothing 
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in law to prevent a person, who has several 
morteages over the same property, from hring- 
ing a suit on the earlier mortgages without 
joining in that suit his claim under the latest, 
if he does not in suvh a suit pray for the sale 
of the property subject to the latest mortgage. 
GOHIN-DA PROSAD V. LaLA HARI UAR 
Chauan, 14 C.W.N. 1053. (30 B. 15G, 25 M. 
108, 26 A. li, 30 M. 353, i?.) 

ili'i)— Suit on prior viortqage—Riqhts of sub- 
sequent mortgagee not impleaded — Decree axvard- 
able to subsequent mortgagee - — The omission 
by the prior mortgagee to mike a subsequent 
mortgagee party to his suit, prevents the decree 
aud Sale iu the suit from binding the subse- 
quent mortgagee, who, as such, represents 
the equity ot redemption to the extent of his 
mortgage. As puisue-mortgagee. he is entitled 
to have an opportunity of redeeming the mort- 
gagel premises from the prior mortgagee, and 
could not be deprived of that right by proceed- 
ings to which he was not a party. It is open 
to him, under such circums:aoce.s, to sue -on 
his second mortgage aud obtain a decree based 
on his said right of redemption. D.\.MOD.\It 

Dkvchand V. Naro Mahadev Kelkar, 
6 B. 11. [R, 10 B. 224 ; I?., y A. 125 - A.W. 
N 1886, 318. 13 A. 432. P.B., 20 B. 390, 1 O-C. 
105, 28 B. 153. J 


(144) S, 64, Coxitract Act — Suit by mortgagee 
for realising securities.— In a suit by a puisne- 
mortgagee. for realising his security, in which 
all those interested in the property, either as 
prior or subsequent mortgagees as well as 
the mortgagor’s representative, are made de- 
fendants, the rights created by s. 64. Contract 
Act, would not be enforceable as between the 
co-defendants iu such proceedings, out in a suit 
for the enforcement of those rights. Ra.i 
COO.MARY DASSEE v. PreO MADHUR NUNDY 
1 C.W N. 453. 


{\i5i-.Vortgage-3uit-Suil by assignee oi 
mortgage— Parties to Ike suU-Execution of 
mortgage-deed admitted— Consideration denied 
Burden of proof as to consideration. — D, the 
assignee of a mortgage, brought a suit on the 
mortgage, and made the original mortgagor 
and the original mortgagee, parties to the suit. 

1 he mortgagor admitted the execution of the 

^ed. but denied the receipt of consideration : 
Beld, that the original mortgagee was rightly 
impleaded in the suit and that the plaintiff 
was entitled lo ask for a relief against him if ho 
failed to obtain a decree against the mortgaged 
property ; Held, further that the onus to prove 
want of consideration lay on the mort^'a^ror 
Dmo SINGH V. Manbhar, 7 iDd. Cas 69 


/O'- sails oil morlqane 
— Transfer of Properly Act, s. 85.-S. 85 
Iransfor of Property Act, lays down that sub- 
ject to the provisions of s. 437. Civ. Pro Code 
all persons having an interest in the pronertv 
comprised in a mortgage must be joined as 
parties to any suit relating to such mort- 
gage, provided that the plaintiff has notice 
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of such interest. Though this section is not in 
force in the mofussil in Lower Burma, it lays 
down a general rule of law that should be fol- 
lowed, iu order to avoid needless litigation and 
multiplicity of suits. THA Kaino v. Ma 
Ht.UK, 3 L.B.R. 241. (U B.R. 1892—1896. 
Vol. II. 581, 586. 3 L B.R, 15. 18 A. 109. R.) 


(147) — 6'Kif for sale by prior incumbrancer — 
Necessary parties— Non- joinder of pniisne mori- 
qagee— Transfer of Property Act, 1882, s. 85.— 
A prior mortgagee should join the puisne- 
mortgagees as a party to a suit for sale against 
the mortgagor, if he has notice of their mort- 
gages- He cannot in the execution of a decree 


against the mortgagor, attach property in the 
possession of a puisne-mortg igee, if the latter 
has not been made a party to the suit in which 
the decree sought to ho executed against him 
was passed. The more fact that the puisne- 
mortgagee has himself brought a suit for a 
declaration that the property in his possession 
is not liable to be attiched in execution of the 
decree against the mortgagor will not entitle the 
prior incumbrancer to have the questions re- 
garding his right decide! in that case. Although 
the Transfer of Property Act is not in force in 
the Punjab, the principles laid down in s. 85 
of that Act are the principles which apply to 
similar cases in the Punjab. HukamCH4ND 
V Karam Chand, 64 P.R, 1908 = 132 P W.R. 
1908. (14 M.I A. 101. 8 B. 168. 13 A. 318, 16 

A. 478, 19 A. 379, 19 C. 116. 17 A. 537. 21 M. 
222, 13 A. 432, 22 C. 33, 24 C. 644, 5 G.W.N. 
423, 30 C. 755, i?.) 


il-iS)— Sub-mortgagee— Right to sell mort- 
gaged property— Frame of suit.— hi properly 
constituted suit a sub-mortgagee is entitled to a 
decree for the sale o! the mortgaged property. 
The mortgagor in such a suit must be implead- 
ed as also the mortgage^?, so that the former 
mty have an opportunity of redeeming and the 
latter may be able to safeguard their interests 
in regard to the claim put forward by the sub- 
mortgagee, and see that the amount claimed 
18 due. AHMED ALIKH4N v. BiLAS RaI, 5 
A.L.J. 402 = A.W.N. 1908, 191. 

{IA9)— Mortgage- suit — Second mortgagee— 

Sale in execution of decree obtained by first 
mortgagee — Purchase by mortgagor in the 
enami of another — Lien and charge of second 
mortgagee, if subsisting — Purchaser, if a proper 
and necessary party to the suif of the second 
mortgagee— Party, objection as to. not taken at 
the trial- Estoppel.— The effect of a sale, under 
a power of s-ile, is to destroy the equity of re- 
demption in the land and to constitute the 
mortgagee exercising the power, a trustee of 
e surplus proceeds, after satisfying his own 
c arge, first, for the subsequent incumbrancers, 
and ultimately for the mortgagor ; the estate. 

I purchased by a stranger, passes into his 
hands free from all the incumbrances. (6 I. A. 

5 — 5 C. 198, F.) If, upon a sale by the first 
mortgagee, the property is purchased by the 
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mortgagor himself, the mortgagor can only 
acquire the estate, subject to the second mort- 
gage, upon the principle that it is h»s duty to 
discharge the estate for the benefit of the second 
mortgagee; such purchase does not in any 
way prejudice the second mortgagee, even it 
the second mortgagee was a party to the suit 
by the first mortgagee, and had an 
given to him for redemption. (5 C.L.K. ^^2/. 
3C.W.N.323. 23 C. 397. A.W.N 1903. 75 = 

25 A. 371. 16 I. A, 129 = 17 G. 'ii, H-) The 
estate or interest in the land which is drawn 
within the operation of a mortgage suit, whicn 
will be affected and bound by the decree, is the 
estate created and passing by the mortgage, 
or estates or interests subsequently acquired 
by the mortgagor, and enuring by way ol 

estoppel to the benefit of the mortgagee, and 
not only the mortgagor but all persons, deriv- 
ing title from him subsequent to tl^ mortgage 
and bound thereby as holders ol different frag- 
ments of the equity of redemption, are neces- 
sary and proper parties to the suit 

the mortgage. (33 G. 425 — 3 C.L.J- , 

The question whether the title which third 

person, a purchaser in execution o the 
obtained by the first mortgagee, alleges to have 
acquired after the plaintiS’s mortgage, is or is 
not a real title, which is entitled to 
over the mortgage sought to ^ 

question which may be tried and adjudged m 

mortgage suit. The question is no 
jurisdiction, but rather of the form of the liti- 
gation, and the scope of »ts enquiry, or 

other words, a question of 
and convenience affecting the discretion only 

and not the jurisdiction of the Court. 
assumed the role of being a proper an ■ 

sary party defendant. P'®;d®d ° 

the merits, a person cannot after ca.t in 

the suit, change front and insist tb-jt erro 
occurred in making him a party e 
Parties litigant are not allowed to assume i 

consistent positions in .yin he 

to adopt a cectaio course o! adnot 

confined to the course «hieh they adopt 

Bhaja Chowdhuky 

WAUI,9C.L,J. 95=11 C.W.N. 281 iSOAV 

N. 365, fi.) [fi., 6 O.L 572, 35 C. ^01 - 12 
O-W.N. 657=7 O.L.J. 565 = 6 M-L.T. 255. 

O. L.J. 538 = 6 M.L.T. 255 = 3 lad. Gas. 316. J 

(150)— Decree on »^ortgnge-bond—Pnr^chas^^^ 
of equity of redemption not made party * 

Ejrecl.— Where a mortgagee sues on 
gage without making the 
equity of redemption a party to e 
obtains a decree, neither the decree no the 

sale in execution thereof can affec , 

of the purchaser of the equity „ ^ 4007 * 

Harnand RAI V. HAB GOLAL. A.W.N. 1887 . 

188 . 

(151) — Purc/iaser in execution of mortgage- 

decree— Previous purchaser of 

nof made a party to the mortgage suit, ruj/u of. 


—A purchaser in execution of a mortgage-aecree 
has no right to retain possession of the property, 
obtained through Civil Court, against a pur- 
chaser of the equity of redemption, who was 
not a party in the suit on the mortgage, and 
who had obtained and remained in possession 
till the sale in execution of the decree in the 
mortgage suit. HABTHULr 2 AH v. JCUBKO 
Singh, 6 C.L.J. 609- (24 W. R. 94. 8 C. iJ, 

D.) [ R., 6 C.L.J. 612.] 


{\ 52 )—Limilaiicn—Mortgage suit — Sons of 
mortgagor not impleaded within limitation 
Dismisi^al of suit even against the mortgagor. 

In a suit upon a mortgage, the sons of the 
mortgagor were not made parties to the suit 
within limitation: Held, that the suit could 
not be dismissed againt the mortgagor because 
his sons had not been impleaded in time. 13ALA 
PUOSHAD V. PAUTAB SlNC.H. 13 Ind Cas. 38- 

(153 ) — Mortgagee omitting (o join subsequent 
purchaser as partrj— Estoppel— Where, at the 
time of filing a suit on bis mortgage the 
mortgagee knows or has reason to know that a 
third person has purchased the hyyotheca. and 
fails to join the purchaser as a defendant in the 
suit, the mortgagee is estopped from det>ying 
that the purchaser is entitled to a declaration 
that the mortgage-decree is inoperative against 
the purchaser as regards the moripageo pro- 

nertv- NgA Pa%V E v. NGA SIN, U.B R. 1911 
2nd Qv., 92. (U B.R. 1892-1896. Vol. H 586. 

;i L.b.R. 211, 12 M. 424. 12 M. 429. 15 M. 

303. 15 M. 412. R.) 

n^i)— Puisne mortgagee not party to suit by 
prior mortgagee-His right-Transfer of Pro- 

vertv Act. ss. 85. 58. GO, 82-Dtsc;m» r/e of mart- 
aane — Re-conveyance — Mortgagees acquiring 
eauityof redempUonin portion of mortgaged pro- 
verty— Attaching credtfor becoming also part- 
owner of equity -Suit for foreclosure— Redemp- 
tion— Right of mortgagors— Where a mortgagee* 
has obtained a decree for sale without implead- 
ing a subsequent mortgagee, or a party having 
a right of redempiion, the right of redemption 
of the latter does not become extinct ; on the 
contrary. such subsequent mortgagee or 
party is entitled to exercise it even alter a 
Lie has taken place in execution of the 
decree obtained on the prior mortgage. The 
party so entitled to redeem must bo placed 
in the position which ho would have held if 
ho had been made party to the suit, that is, ho 
must be placed in the position which will 
enable him to redeem ; and be must, if be 
wishes to redeem, pay to the pnor mortgagee 
the full amount duo on his mortgage. (19 A. 
527. 24 A. 187. R.) By a mortgage an interest 
in land is transferred to the mortgagee, and it 
is the right of ibe mortgagor on redemption to 
have a re-transfer of the mortgaged property, 
or such an acknowledgment in writing as is 
mentioned is a. 60 executed- The advantage 
of such a provision is obvious, as, by the obser- 
vance of it, tho cloud upon the mortgagor’s 
title created by the mortgage is removed, and 
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p^ktisUcbory evidence of its removal is provided. 
The mortgagor who does not enforce his right 
under the section, abindons a valuable protec- 
tion. Whether or not however, an actual re- 
transfer is essential in case of redemption, the 
party redeemed ought to be in a position to 
tcan-sfer the entire mortgaged property to the 
pirty redeeming, so that the latter may have the 
full bpncfit of the mortgage. Where the mort- 
gagees have acquired the equity of redemption 
iu a portion of the mortgaged property, and an 
attaching creditor has also become part-owner 
of the equity, the siinole aud reasonable course 
is to allow the mortgagees to maintain a suit 
for foreclosure or sale against the attaching 
creditor who h \s so purchased fora portion of 
the mortgage-debt proportionate to the value 
which the property purchased by the latter 
bears to the value of the entire mortgaged pro- 
perty, such value to bo calculated in accordance 
with 8. 82 of the Act, aud to allow the att ich- 
ing creditor to redeem only the share which be 
has puroha-ed. [R , 2G A. 72.] The mort- 
gagee’s action for foreclosure implies an offer 
to re-convey on redemption, and he cannot re- 
fuse. when the estito is redeemed, to restore 
possession of it to the mortgagor or those 
claiming under him ; having no right, whether 
the mortgagor’s title be good or bad, to dis- 
pute it ; or. except by virtue of his power of 
pale, or unless evicted by some p»rcy having a 
better title, to deal with the security in such a 
manner that upon discharge of the debt the 
estate cannot he recovered. A mortgagee can- 
not abandon part of his security to the detri- 
ment of a subsequent inoumorancer who is 
called upon to redeem his security, DiXA 

Nath V. Lachui narain, 23 A. 446 = A w 
N 1903, 150. 

(155) — S'ile-~~M)rtga(fed properties— Order in 
which to be sold— Discretion of Court— Right 
of decree-holder to execute against any niort. 
gaged,pToperty, wheter abso/ufe.— Properties A 
and B were mortgaged, and after the mortgage 
the property A was sold to R. The mortgagee 
brought a suit on his mortgage against the 
mortgagor and R, and obtained a decree for 
Bale. He then applied for the sale of both the 
properties A and B. but the Court, in the exer- 
cise of its discretion. directed that property B 

should be sold first. The decree-holder tLn 
applied that bis petition for execution may be 
dismissed and it was dismissed. He again 
applied for the sale of property A alone : Held 
that the decree-holder was not absolutely enti- 
tled to execute his decree against any of the 
mortgaged properties he pleased, for In that 
case It would result in this, that the inherent 
power of the Court conferred by law to decide 

I” w**® mortgaged properties ace to 

be sold would be altogether abrogate! at the 
opcioo of the decree-hoider. (34 C 13 4 n T. t 

673. DOU6M The present petition ’should be 

dismissed unless amended by adding the pro- 
perty B to the application so as to leave it in 
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the discretion of the Court to order the pro- 
perties to be sold in any order it may seo fit. 

Mahomed Siddik v. ram Lal Mandar. 
7 Ind. Cas. 4. 

(156) — Estoppel — Prior mortgagee, no party 

to a suit on a subsequent niortgige — Property 
advertised for sale as free from incumbrance 
— Prior mortgagee bidding for it loithout noti- 
fying his mortgage, — M was a prior mortgagee 
of the property in dispute. R. a subsequeut 
mortgagee brought a suit without making M a 
party and obtained a decree. The property 
was advertised for sale as without any incum- 
brance. M was present at the time of sale and 
bid for the property, but did not notify his own 
claims, that he was estopped from dis- 

puting the claim of the purchaser in execution 
of th» subsequent mortgage-decree. MAN.JI 
Ram V. Mohax Singh, 4 A.L.J. 709 = A.W 
N. 1907. 278. (9 A. 413. D.) 

(157) Lease — Mortgage — Construction of 
do:uinent— Authority coupled with interest.— 
The question whether a transaction is a lease 
or a mortgage is one of construction, and the in- 
tention of tbe parties has to be ascertained, 
nob from particular expressions to be found in 
tbe instrumeut, but from tbe provisions thereof 
as a whole. It is unquestionable that for a 
lease it i.s essential not only that the alleged 
lessee is given a right to the exclusive possession 
of tbe land, but also that he is given aright to 
tbe profits thereof in his right as lessee. KON- 
GATTI VaDLA NaYAR v. SUBRAMANIAN PAT- 
TAR, 9 M.L.J. 290. 

Mortgage and lease to mortgagee on 
same day —Lease ami mortgage to be read io- 
gether—Continuance of lease after mortgage is 
satisfied- Effect - Fetter on redemption,- 
Where a mortgage and a lease to the mort- 
gagee were executed on the same day and the 
lease referred to the mortgage, the two instru- 
ments ace not independent tcaosactinns. but 
must be read together. Leases between a mort- 
gagor and a mortgagee to last during the 
pendency of a mortgage are not bad in them- 
selves. (7 Bom. L.R. 773. R.) but. where the 
documents expre.ssly contsmplate the emtinu- 
ance of the lease afeer the mortgage-debt, that 
would be a fetter on the equity of redemption 

which the Court ought not to enforce PaMUR- 

SAMURLAPATI SUB- 

w 1010 = 2 M. 

W.N. 1911, 231. (24 M. 449, R.) 

(159)— Lease by mortgagor, effect of.—U a 
mortgagor left m possession grants a lease 
without the concurrence of the mortgagee, the 
lessee has a precarious title, inasmuch as. 
although the lease is good as between himself 
and the mortgagor who granted it. the para- 
mount title of the mortgagee may he asserted 
against both of them. M.ACLEOD v. KiSSON, 

6 Bom L.R. 995 = 30 B. 250 

{I60)-Onerous condition. Enforcement of.— 

A condition m the nature of an obligation to 
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accept the mortgagee as a perpetual tenant 
of the propertywas held to be invalid. RAMZAN 
V. NUR ALT. 32 P.R. 1886. 

(161) — Public charitable 'property. — A lease, 
which is to last as long as the pendency of a 
mortgage, is not bad as being for an indefinite 
period. As regards public charitable property, 
long leases are pro tatxto alienations of the pro- 
perty. But it is competent to mortgage or 
alienate portions of the public charitable pro- 
perty for the purpose of the preservation of the 
charitable property. There is no authority 
for the proposition that public charitable pro- 
perty cannot be alienated at all. Lease bet- 
ween a mortgagor and mortgagee, to last 
during the pendency of a mortgage, are not 
bad in themselves, though, they, like all other | 
transactions between a mortgagor and mort- 
gagee, are to be looked upon with certain 
amount of suspicion. As between a mortgagor 
and mortgagee, the possession of the mortgagor 
is presumed to be permissive and not adverse- 
MAHOMED V. Ezekiel, 7 Bom.L.R. 772. 

(162 ) — Document dc'icribed as lease, absence 
of clause for pa-yment of rent — Possession in con- 
sideration of sum lent. — A document styled a 
lease, under which, in consideration of money 
advanced, the claimant under it was only to 
enjoy certain specified lands for a certain num- 
ber of years, but which contained nothing as 
to the repayment of the borrowed amount, not 
provided for payment of any rent as such, was 
hold to be liable to stamp duty, not as a lease, 
but as a usufructuary mortgage, under which 
the rents and profits bad been estimated to be 
sufficient to satisfy both principal and interest, 
80 that no subsequent accounting might be- 
come necessary on either side. REFERENCE 
UNDER STAMP ACT, S. 46. 21 M. 358, F.B. 

(163)— Lease of mortgaqed property to moH- 
gagor— ‘Nature of the relation between the par- 
ties — Jurisdictiofi of Revenue Court — Remedies 
of mortgagee. — Where a usufructuary mort- 
gagee gives the mortgagor a lease of the mort- 
gaged property, with stipulations for the 
payment of profits in lieu of the interest on the 
mortgage amount, the relation between the 
parties continues as mortgagor and mortgagee, 
and does not become one between landlord and 
tenant, in respect of which the Revenue Courts 
have jurisdiction. And the decision of a Re- 
venue Court, in proceedings between the parties 
wrongly bad in such Court, would not bar a 
suit in respect of the same matter in a Civil 
Court. BAGHELIN v. MATHURA PRASAD, 
4 A. 430 = A.W.N. 1882, 71. [F.. 19 A. 496.] 

(164)— Math, Mahant of, dispute between 
rira! cbollas to succeed to — Mortgage of Math 
'properties by cbellas ivho established Will but 
never got possession — Compromise, cbellas agree- 
ing to manage Math properties jointly — Mort- 
gage, if vaUd — Onus — On the death of the 
Mahant of a Math, disputes arose between two 
ehellas, one of whom succeeded in establishing 
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a Will in his favour purporting to be that of 
the deceased Mahant, but could not get posses- 
sion. and the other, who alleged that he had 
been installed hy the deceased as bis successor, 
managed to obtain and keep possession of the 
properties of the Math. Pending these dUpuios, 
the former executed the mortgage in dis- 
putes hypothecating Math properties. Soon 
after there was a compromise between the 
claimants, under which the survivor of the two 
was to be the Mahant and till the death of one of 
them, neither was to take the place of the deceas- 
ed but both should jointly manage the proper- 
ties, and the survivor would be bound to repay 
loans jointly raised by the claimants. No 
provision was made in the compromise re- 
garding the discharge of the mortgage in suit. 
jjeld — That the mortgagee was aware that the 
property mortgaged was property of the Math 
and that the mortgagor had not succeeded in 
establishing his title as Mahant, and that this 
suit to enforce the mortgage should fail. 
Madho Prasad v. I^Iahant Ramuattan 
G lR, 15 C.W.N. 838, P.C.==2 M W.N 1911, 
66 = 14 C L J. 264 = 13 Bom L.R. 780 = 21 M. 
L.J. 938 = 10 M.L.T. 481 = 11 Ind. Cas. 507. 

Mortgage— Prior mortgagee accepting 
a Zur-i-peshgi lease — Priority over subsequent 
mortgagees— Intention to keep alive the prior 
mortgagc—Holding it upas a shield . — Where a 
prior mortgagee obtains a decree upon bis prior 
mortgage, arid in lieu of the amount of that 
decree he obtains a subsequent mortgage of the 
same property from the mortgagor, the prior 
mortgage enures to bis benefit, and bo can hold 
It up as a shield against a puisne-mortgagee, 
whose mortgage is of a date subsequent to that 
of the prior mortgage. If it is to the benefit 
of the prior mortgagee to keep alive that mort- 
gage, it would be presumed that he kept it 
alive. The mere fact that Zur-i peshgi lease 
was executed does not indicate a contrary in- 
tention. Kanhaya Lal v. Chhida Singh, 
7 A. L.J. 984 = 7 Ind. Gas. 468. (28 A. 778, 
Appl.) [F., 8 A. L.J. 112 ] 

(166) — Mortgage, cancellation of—Pei/nancnt 
lease of mortgaged lands in favour of mortgagee 
— Mortgagee's failure to perform his part of the 
contract— Jurisdiction . — The plaintiff executed 
a mortgage-deed in favour of the defendants 
Nos. 3 and 4. defendant No. 3 being the son of 
defendant No. 1, and defendant No. 4 being 
the son of defendant No. 2, for Rs. 1.000 of 
which Rs. 875 were to be applied by them 
towards payment of the prior mortgages. Upon 
the same day h« executed a permanent lease of 
the mortgaged land in favour of the defendant 
Nos. 1 and 2. and subsequently received a 
feabuftadfrom them. The defendants did not 
pay up the prior mortgagees but continued in 
possession of the lands leased to them. The 
plaintiff in the case sought for cancellation of 
the mortgage and the perpetual lease with the 
knbuliat. The Courts below found as a fact 
that the mortgage and the lease were part and 
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parcel of one and the s^me transaction. Held 
that the case, being one of contract based 
upon reciprocal promises in which the defend- 
ants refused to perform their part of the 
contract, and that, the contract of leise and 
that of mortgage being parts of one and the 
same bargain, the plaintiff was entitled to be ' 
relieved of both of the deeds. S.VIYED MUHO- ' 

MED Bak.vr V. Kedar Nath, it O.C. 89. ’ 

(1G7) — Payment —Mortqjqe — Sub-mortgage— 
Aoftctj — liegistration- — When a mortgagor with- 
out actual notice of a sub-mortgage, makes pay* 
ments to his mortgagee, the payments are not 
vitiated by the fact that there exists a registered 
sub-mortgage over the same property. Though ! 
registration may operate as notice for some I 
purposes, it cannot operate as notice to vitiate 
pavment so made. ShahadEV v. SHEK PviU 
6 Boro. L. R. 636^29 B 199. 

(163) — He/ecfion of deposit by mortgagee— 
Relation beticeen mortgagee and mortgagor — 
Accoxinling of profits. — From the date of the 
tender or of the deposit as the case may be of the 
mortgage-money by the mortgagor, the mortgagee 
who rejects the legal tender continues as mort- 
gagee but with a statutory liability to accounts 
for the profits received by him from thatdite. 
He is not then a mere trespasser but a mortgagee 
still holding the property as a kind of trustee 
for the mortgagor and as such accountable to 
the latter for the profits. RUKHMINTBAI v. 
VENKATESH. 9 Bom. L. R. 958 = 31 B. 527. 

\\Q>0) — Mortgage— Mortgagee tenant of mort. 
gagor— Agreement to set o(f interest against rent 
—Non-payment of rent by mortgagee— Presump- I 
Hon that excess amount was in part satisfaction I 
0/ A mortgagee was the tenant in res- 
pect of the mortgaged property under the 
mortgagor, and it was agreed that the mortga- 
gee. instead of paying the whole of the amount 
of rent, Rs. 36 ayeir. should retain in his 
hands Rs. 18 a year, which the mortgagor was 
liable to pay as interest on his mortgage. The 
mortgagee did not pay any rent at all for 
more than three years : Held, that the 
presumption was that the mortgagee retained 
the money in part satisfaction of the debt due 
to him. that an account should be taken of 
what was duo to the mortgagee and that the 
mortgagor landlord would be entitled to credit 
for any rent not received and not accounted 
for by his mortgagee tenant. GANOADHAR 

SHAGAN V. Ram Prosad Sahu. 5 Ind. Gas. 
26. 

inO)— Mortgage— Agreerrient by third party 
to pay mortgage amount to mortgagee and inte- 
rest— Part-payment of interest— Breach of 
other conditions of agreement— Right of suit by 
mortgagee on the mortgages— Whether mort- 
gagee bound to refund the amount received from 
third parly— Agreement to pay intending pur- 
chaser fornot competing for purchase of pro- 
perty— Consideration.— Xn^geoement, whereby 

a person undertakes to pay money to another 
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in consideration of the latter not competing 
for the purchase of certain property with the 
former, is nob illegal. Second defendant exe- 
cuted three mortgage-bonds to plaintiffs. First 
defendant entereil into an agreement with the 
plaintiffs, whereby he agreed to pay a certain 
portion of the principal within three months, 
the interest on the principal amount imme- 
diately, and to execute a fresh mortgage for the 
balance. The agreement was not carried out 
save that the first defendant paid Rs. 10,000 
out of the principal and the interest on the 
whole liability undertaken under the agree- 
ment up to a certain date. In consequence of 
the breach of the agreement by first defendant, 
plaintiffs sued for the balance of the amount 
due to them under the three mortgage bonds 
executed by second defendant: Htli, (1) that 
plaintiffs were entitled to sue on the mortgages 
and that they were not bound to enforce 
specific performance of first defendant’s agree- 
ment : (2) that the first defendant was nob 
entitled to refund of the interest ho had paid 
in part performance of his obligations under 
the agreement. RungiaH Gowndes’ v. 
Fakir Mahomed, 10 Ind. Gas. 627 = 10 M L. 
T. 338. 

(171) — Extinguishment of. — Where after a 
mortgage of properties A. B and C, the mort- 
gagee and mortgagor by a registered instrument 
extinguish the mortgage charge on property A, 
and subsequently the mortgagor mortgiges 
properties B and G to a second mortgagee, such 
subsequent mortgagee is not entitled to say 
that the mortgage-debt should be apportioned 
rateably as between all the properties A, B and 
C. Rama v. Manak, 7 Bom. L. R. 191. 

(172) Discharge —Payment to one of the heirs 

of the — Where property is mortgaged 

to one person and that person subsequently 
dies, leaving two or more heirs jointly entitled 
to bis estate, payment made by the mortgagor 
of the amount due on the mortgage to one of 
those heirs without the concurrence of the 
rest, docs not amount to a valid discharge to 
the mortgagor. SiTARAM v. Sridhar. 5 Bom. 
L, R. 91 = 27 B. 292. 

(Ii3) Mortgage — Suit for specific performance 
of agreement to give a second mortgage over the 
same property— Decree for specific performance 
or payment of mortgage-debt — Payment by 
mortgagor Additional sum found due by mort- 
gagor in appeal — Swif by mortgagee for aeclara- 
iion that he is entitled to recover such additional 
sum by enforcement of original mortgage in 
priority to two subsequent mortgagees —Act I of 
18/ « s. ^2-Act IV of 1882. s. 62.— The plain- 
tili held a mortgage dated July 20th, 1883. 
over the property of one A. K. for Rs. 55.000, 
On the 12th of July. 1884, the plaintiff and 
A.K. entered into an agreement whereby A.K, 
was to execute a possessory mortgage of 

favour of the plaintiff for 
Ife* 80,000, part of which was to be the amount 
of principal and interest due upon the mortgags 
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of 1883. The plaintiff sued for specific per- 
formance of this agreement, and got a decree . 
for payment by A.K. within a specified time of ^ 
Rs. 64,970-4-8 or in default for specific per- i 
focmarice of the agreement. The decretal 
money was paid within the time limited by 
A.K., but the plaintiff appealed, claiming a | 
further sum of Rs. 18.1'25-8-10, but admitting ' 
that his right to specific performance was gone. , 
The plaintiff succeeded in his appeal and | 
obtained a decree, which was a simple money - 
decree, for payment of Rs. 18.125-8-10. The 
plaintiff then attempted to execute his decree 
for this last-mentioned amount by bringing to 
sale portions of the property b^p'ifhecated 
under the deed of the 29th of July, 1883, but 
was met by objections on the part of two 
persons who held mortgages os'er the property 
subsequent in date to 1883. The plaintiff there- 
upon brought a suit for a declaration that he 
was entitle! m virtue of his decree in the above- 
mentioned suit for specific performance to bring 
to sale the property in question in priority to 
the claims of the two subsequent mortgagees. 
Held, that the suit brought under the circum- 
stances above described must fail; whetber^for 
the reason that it was not a suit under s. 6/ of 
Act IV of 1832, or that it was barred by ibe 
proviso to s. 42 of the Specific Relief Act. 1877. 
inasmuch as, if the plaintiff was entitled to the 
relief sought, ho was entitled also to bring a i 
suit for sale on his mortgage. LMvflR.^-I | 
ABDUL Ghafur Khan, A. W.N 1894,205. i 

{\TA)~~Mortgaqe~Re-paytnmt of money lent 
by instalments ^Mortgagee not bound to accept— 
English law —Where no stipulation or cove- 
nant has been male between the contracting 
parties as to the payment of a sum borrowed, | 
the lender is entitled to dooline to receive pay- | 
ment of the sum due to him in instalments, j 
and be can claim that the whole sum due be , 
paid at one and the same time. Such is the 
principle which governs the payment of moneys 
lent in English law, and there is no opposite 
authority in Indian law. It is. moreover, m 
general accordance with the principles of con- 
tract law, and also of common sense. BEHoRI 
LAL V. RAM GHULAM, 24 A. 461-A.W.N. 
1902,135. t«-. 1 N.L R. 24.] 

(175)— Jcini mortgnge—Farlher charge al- 
lowed by mortgagee in favour of one of 
the two co-mortgagors — Suit by the other to 
redeem his share — Payment can be compet- 
led of his share of the original debt alone.— 
Plaintiff, one of two co mortgagors, brought 
the present suit for redemptiori o! her one-half 
share of the mortgaged properties on payment 
of half of the mortgage-debt. Defendant declin- 
od to allow such partial redeomtion but offerod 
to lot plaintiff redeem the whole on payment 
not only of the entire mortgage-debt, but also 
certain other sums due to them under instru- 
ment of further charge executed in their favour 
by the plaintiff's co-mortgagor. Plaintiff repu- 
diated all liability in respect of the said further 

0. VII— 6 
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charges. The first Court passed a decree for 
redemption of the whole on payment of the 
total amount due on account of the original 
mortgage and the further charge. On appeal, 
the Divisional Judge held that, by allowing the 
further charges to be created by one of the 
original mortgagors, the defendants bad practi- 
cally destroyed the indivisibility of their origi- 
nal mortgage-lien over the whole land lor the 
entire mortgage debt and decreed redemption 
of one-half on payment of half the morlgage- 
debtlin terms ot the plaintiff’s claim. Uphold- 
ing the lalter’s decree, held, that casts in which 
the mortgagee, by his own ct, has destroyed 
the oneness of the security e.g., where he buys 
part of the mortgaged property himself, areex- 
I ceptions to the general rule as to the u ual indi- 
^ visibility of a mortgage-debt. In such cases, 
to allow the mortgagee to throw the burcen of 
the entire debt on the portion not purchaser 
' by him would be contrary to equity and violate 
I an importaut principle of the law of mortgage, 
rir., that, in the absence of special circum- 
stances, the mortgage-debt is to bo regarded as 
apportioned over the whole of the mortgaged 
I property. These principles applying to pur- 
chases of part of the mortgaged property by the 
; niortgd^66 should bo extsndcd to cases of 

' further charges taken by the mortgagee. Tho 
defendants, in this case, have taken such a for- 
ther charge and have acquired a special interest 
iu a part of the mortgaged property. The in- 
divisibility of the mortgage has thus been des- 
troyed by their own action entitling the plain- 
tiff to redeem his share ot the properties on 
payment of a proportionate share of the origi- 
nal debt SARAN DAS v. ATAU BIBI. 91 P.R. 
1905 = 44 P.L.R. 1906. 

(I'iG)— Mortgage — Decree-lime fixed for 
payment of a prior mortgage— Payment not 
matk within time, effect of— Transfer of Pro- 
perty Act iIV of 1882), s. 93— Cir. Pros Code 
{Act V of 1908), ss. 148, 151 — Extension of tune 
fixed in a decree.— ^ mortgage-decree wat 
passed in 1898. The decree fixed a time with- 
in which tho decree-holder has to pay a certain 
sum to a prior mortgagee. In case he failed 
to pay, the decree further provided that the 
suit would stand dismissed. The decree-holder 
did not pay within the timo fixed. He, how- 
ever. deposited the money in Court after the 
expiry of the lime, and the Court allowed the 
prior mortgagee to withdraw it. Some .six years 
after, the decree-holder applied for a decree 
absolute : Held, (1) that the action of the 
Court in accepting the money deposited by the 
decree-holder after time and giving it to the 
: prior mortgagee was purely mechanical. It 
did not extend the time for payment to tbo 
prior mortgagee ; 12) that tbe effect of non- 

payment to the prior mortgagee within time 
was, under tho decree, to let tbe whole suit 
stand dismissed against all tho parties, the 
mortgagor and the subsequent mortgagees in- 
cluding. {19 ai. 249, 23 I. A. 32, 13 A. 432, R.; 
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A.W.N. 1902, 125. 24 A. 44, A.W.N. 1907. 137, 
29 A. 481, 4 A.L.J. 447, D.) that, under 
s. 93 of the Transfer of Property Act. 1882, the 
Court was not bound to exi end the time fixed for 
payment of the decretal amount ; (4) that the 
High Court could not extend time, under s. 148, 
or s. 151 of the Code of Civil Procedure, 1908, 
as s. 148 relates only to proceedings antecedent 
to the passing of a decree and was not intended 
to enable the Court to extend time in pre- 
emption and redemption cases, and s. 151 has 
no application to the present case. Batuk 
Nath v. Mi nni. 7 Ind. Caa. 36. 

(177) — Mortgage decree — Order absolute — 
Payment out of Court before and after order 
absolute— Civ. Pro. Code [Act XIV of 1882), 
s.2b^—Lxmitation Act tXVo/ 1877). sch. Il’ 
art. 173-A. — Before an order absolute has been 
made in a mortgage-decree, it is the duty of 
the Court to determine in respect of what sum 
the decree-holder is entitled to an order abso- 
lute. On this footing, the Court is bound to 
consider any allegations of payment by the de- 
fendant after the date of the decree nisi and 
before the date of the application for an order 
absolute. (8 C.W.N- 102. 29 C. 651, Bel. on-, 

1 Ind. Cas. 677, 10 C L.J. 91, i^.) Different 
considerations, however, apply when a payment 
or an adjustment is alleged to have been made 
subseQuent to the order absolute in answer to 
an application by a mortgagee decree-holder to 
bring the mortgaged properties to sale. The 
execution Court can be invited to determine 
the question only under s. 258 of the Civ. Pro. 
Code. 1882. (4 Ind. Caa, 402, 11 C.L.J. 91 

28 M. 473. F.B.. 15 M.L.J. 126. F. ; 12 C. w! 
N. 485, D. ; 7 Ind. Cas. 55, R.) If an adjust- 
ment has not been recorded within the period 
of limitation under art, 173-A of the Limita- 
tion Act, 1877, it cannot be taken notice of by 
the executing Court. HiRAMONY BiSWASv 
Musa Khan, 7 Ind. Cas. 625. 

(178) — Prior mortgagee suing on one of his 
several mortgages is not bound to satisfy his 
claim under a subsequent mortgage out of the 
surplus sale-proceeds.— A executed a mortgage 
in favour of B in respect of two villages 8 
and C in 1879. He executed another mort- 
gage in favour of D in 1892, in respect of one 
of the villages C only. He again executed ano- 
ther mortgage in 1895 in favour of B in res- 
pect of both the villages S and C. B sued on 
his mortgage of 1879, and obtained a decree, 
in execution of which the village S was sold 
in 1896. The sale proceeds yielded a surplus 
of Rs. 400 which was paid over to the mort- 
gagor. B again brought a suit on hie mortgage 
of 1895 and sought to obtain a decree against 
the village C. D contended that B ought to 
have applied the sum of Rs. 400 surplus in 
satisfaction of his second mortgage of 1895 
Held, that B wa«» not bound ro so aoplv the 
surplus. HULASI V. Kalka PrasAD, 6 Ind. 
Cas* 150* 

{119)— Mortgage — Bights of mortgagor— 
Purchase of portion of equity of redemption by 
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mortgagee— Bights of purchaser.— A mortgagee 
is entitled to say to each of several persons 
who have succeeded to the mortgagor’s in- 
terest that he shall not be entitled to redeem 
a part of the property on payment of part of 
the debt, because the whole and every part of 
the land mortgaged is liable for the whole 
debt. But it does not follow from this that a 
mortgagor who has acquired, bv purchase, a 
part of the mortgagor’s rights and interests, is 
entitled to throw the whole burden of the 
mortgage-debt on the remaining portion of the 
equity of redemption in the hands of one who 
has purchased it at a sale in execution of a 
decree against the mortgagor. Each has bought 
subject to a proportionate share of the burden, 
and must discharge it. NATHOO Bahoo v. 

Lala Ameer Chand, 15 B.L.R, 303 = 24 W 

R. 24. [R., 21 B.:619 ; F., 25 W.R. 388.] 

(180) Mortgage — Equity of redemption — 
Extinguishment of— Buie in Bnmji v. Chinto 
Hindu Law^ Joint family — Decree against 
co-parceners-Estoppel by condwef.— Admissions 
by a mortgagor, or an understanding between 
him and his mortgagee that the mortgagee has 
become owner, cannot destroy the equity of 
redemption and take the case out of the rule in 
Ram;tv. Chinto (1 B-H.C. 199. B.). The rule 
has no application where there has been a 
transaction of purchase by the mortgagee sub- 
sequent to, separate from and independent of, 
the mortgage. Under the Hindu Law, a decree 
obtained against one co-parcener does not or- 
dinarily bind the other co-parceners, unless the 
former was a manager of the joint family and 
the decree was fora family debt. The other 
co-parceners may by their conduct show that it 
IS such a decree and therefore binding upon 
them. HaNMANTAYAMA.71 PatIL v. GOPAL 
Sadashiv Shimij, 11 Bora. L. R. 1145=4 
Ind. Cas. 264. 

{19\)— Mortgage— Person acquiring interest in 
mortgaged estate since mortgage— Arrangement 
Proportionate abatement — Mortgagee not a 
trustee— Equity of redemption, purchase of, by 
rmrtgagee. effect of — Debt, apportionment of— 
Belci^e by mortgagee in favour of subsequent 
VUrchaser of portion of mortgaged property, 

0/ — As a general rule, the rights of per- 
sons, who have acquired an interest in the 
mortgaged estate since the mortgage, cannot 
be defeated or impaired by any subsequent 
arrangement to which they are not parties. If, 
tnerefore, a mortgagee, with notice that the 
equity of redemption in a part of the mortagedg 
property has been conveyed, releases any part 
of the morjgaged estate, he must abate a pro- 
portionate part of the mortgage-debt as against 
such purchaser. But this rule does not apply 
where the mortgages releases a portion of the 
mortgaged property before the residue is trans- 
ferred to third persons. If he does so release, 
he diminishes his own security; but, as subse- 
quent purchasers can only take subject to the 
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mortgage, the mortgagee, may throw the whole 
burden of the mortgage-debt on the residue. It 
ia not open to sabsequent purchasers of mort- 
gaged property to compel the mortgagee to 
grant them a proportionate abatement of the 
mortgage debt, unless it is estaolished that 
such a defence would have 

the mortgagors themselves. (lOC.L.J. lou. 

The eSect of the purchase of part of the mort- 
gaged property by the mortgagee is not to 
extinguish his mortgage security in its entire- 

ty. 120 A. 23. R.) The relation between the 
mortgagor and mortgagee is not so far 
analogous to that between a trustee and cestui 
gue trust, as to preclude a purchase of the 

equity of redemption by the 

rule is subject to the 9ualihcation that the 
Courts, if called upon to scrutinise the traii^s- 

action. will look upon it with 
will sec aside a purchase made by the mort- 
gagee. when, by the influence of bis posi- 
tion or by constructive fraud, he has 
• unconscionable advantage and has purchased 
the property for such a low price as rnay bo 
taken to be fairly indicative of fraud or uudue 
influence. The effect of a transaction is to be 
judged by its nature. If the sale was intended 
to be one of the equity of redemption 
the mortgagee acquired the property subject to 

his mortgage, and in ^ 

while there is no extinguishment of his right 

to enforce the mortgage against j 

the mortgage is extinguished to 
the amount fairly chargeable upon the Proper- 
ty purchased by him. If. on the o her hand, 
the sale was of the property freed of the mort- 
gage. and the intention of the parties was that 
the mortgagee should hold the Port-oQ trans 
ferred to him freed from the mortgage-debt and 
the purchase-money should be ' 

reduction of his dues, the 
be bound to apportion the debt. In 
contingency, unless the purchase might be 
successfully impeached on the ground of fraud 
or uTat influence, the 
to allow credit for a larger sum 
deliberately eettled aethepr.ee of the porUon 
nnrchascd by him. Cases on the subject 
?evTowed AUrtgageemav. at an execution 

;tpertr-:fhieCtgag:: 

"-‘t-nTr afXer r;uri* . the 

equity of redemption and a 
entire interest in the V'°V0rty- <24 S’’ 2’ ■ 

297. 28 A. 593. 29 A. 233. 4 C.L.J. 317. 34 U 
13. 4 C.L.J. 573, K.) As between th® 
gagot and mortgagee, the latter is entitled to 

fefoase a portion of the 

and diminish his own security to that ®^®^- 
It is not obligatory upon him to Proceed 

against all the properties 
exhaust them for the saMsfaction of ^is debt. 
A mortgagee who has security upon two nt 
more properties which, he knows, belongs to 
different persons, cannot release his lion upon 
one 80 as to increase the burden upon the 
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others without the privity and consent of the 
persons affected. But this doctrine has no 
application to a case where the release took 
place at a time when the purchaser of the 
mortgaged properties had not purchased any 
interest in the mortgueeJ premises, and the 
mortgagors alone were affected by the release. 
Mir Eusuff ali Ha.ii v. Panchanan 
Chatterjee. 11 C.L.J. 639 = 6 Ind. Cas. 
842. 

{lQi)^Bedemption of prior mortgage by a 
purchaser — Keeping alive. — Where the pur- 
chaser of the equity of redemption redeems .i 
prior mortgage, he will be presumed to keep in 
alive for his own benefit and to use it against 
I the other morteasee. THABAB v. Singh 
RAM. 67 P.R. 1899. [/;.. 32 P. R. 1903 = 54 

P.L. R. 1903; Cited, 30 P.R. 1904 = 139 P.L.R. 
1904.] 

( 133 ) — Transfer of Property Act— Mortgage 

satisfied— Question— Extinguished or not— 
Depends on intention determinable with refer- 
ence to circumstances— Mortgage-purchaser at 

sale— Bis title— Not necessarily merging xn 
equity of redemption.— The question whether 
the mortgage which has been satisfied is to be 
construed as extinguished or not for the bene- 
fit of the person who makes the payment is 
simply one of intention, and it is to be deter- 
mined with reference to the circumstances 
existing at the time of the discharge of the 
mortgage. Whore a mortgagee institutes an 
action to enforce his security, sells the pro- 
perty and buys it himself, his title under the 
mortgage-deed not necessarily merge in the 
eouitv of redemption. SELLAPADI MaHALAK- 
CMMT AMM\L V. SRIMAN MATHA VSIDHAN- 
THA ONNAHINI NIDHI, LTD. M.W.N. (1912) 
24. (7 C.L J. 1. 11 I-A. 126, 10 I. A. 29 I. A. 

9,62, R.) 

I 

{IBi)— Purchase of equity of redemption by 
a co-mortgagee— Other co-mortgagee's right not 
extinguished . — Where one of several co-mortga- 
gees purchases the equity of redemption, the 
other co-mortgagees’ right is not thereby ex- 
tinguished. The mortgage still subsists for 
their benefit, and they can maintain a suit to 
recover their share of the mortgage-debt. 
RAMJAS das V. SHEO LaL, 9 Ind. Cas. 
1026. 

(185) — Equity of redemption purchased by a 
mortgagee from one of the mortgagors, effect of. 

Whore a mortgagor died leaving three sons 

who became equally entitled to the equity of 
redemption, and one of the sons sold his one- 
third share in the equity of redemption to the 
plaintiff mortgagee. Held, that the plaintiff 
was entitled in a suit to realise his mortgage- 
debt to give credit only for that which his 
vendor would have been liable to pay, namely, 
one-third of the mortgage-debt. MUTTY LAU 

Pal V, Nandu lal Nbogi, 12 C. W. N. 74S = 
I 8 C.L.J. 92. 
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(ISG) — Redemption, Suit for — Power for sale 
— Sale under — Inadequacy of price — xYo fraud 
or collusion alleqed— Effect-Position of mort- 
gagee with power of sale . — Tbe mortgagee of a 
property sold it by virtue of a power of sale 
contained in the mortgage-deed. The mort- 
gagors brought a suit for redemption and for 
tbe cancellation of the sale, on tbe ground, 
among others, that tbe price fetched was a 
very inadequate one for the property. No 
all.-gation was made by the mortgagors charg- 
ing the purchasers with fraud or collusion or 
bad faith or knowledge of the existence of facts 
which would invalidate tbe sale. Held, that the 
mere circumstances that the defendants failed 
to produce evidence as to the value of tbe pro- 
perty will not justify the Court in finding that 
the sale was fraudulent. A mortgagee is strict- 
ly speaking not a trustee of the power of 
sale. It IS a power given to him for his own be- 
nefit to enable him the better to realise his 
mortgage-debt. If he exercises it bona fide for 
that purpose, without corruption or collusion 
with the purchaser, the Court will not interfere, 
even though the sale be very disadvantageous] 
unless indeed the price is so low as in itself to 
be evidence of fraud. HADDINGTON ISLAND 
Quarry Co., Ld. v. alden Wesley, io M 
L. T. 554. P. C, = 13 Ind. Cas. 261. 

(187)— lYoftce of foreclosure, who is entitled 
to— Legal representative.’ meaning of the term, 
tn s. 8 of Regulation XVII of 1806-i^erson 
possessing inUrest in the equity of redemption at 
the date of the notice of foreclosure, rights of.— 
Apart from special legislation, any person 
deriving title from the mortgagor, subsequent 
to tbe mortgage, i.s not entitled to notice of 
foreclosure, but such a person being a ‘ legal 
representative,’ of the mortgagor under Regula- 
tion XVII of 1806 is entitled, as such represen- 
tative, to tbe said notice of foreclosure. The 
words. • legal representative.’ in s. 8 of Regu- 
lation XVII of 1806, include any person who, 
at the date of the notice, possesses an interest in 
the equity of redemption, and a transferee from 
the mortgagor, subsequent to tbe mortgagee, 
whether he be a purchaser or a puisne-mort- 
gagee, is entitled to be served with the notice of 
foreclosure, in order that be may have an oppor- 
tunity of coming in to redeem the mortgage 
sought to be foreclosed, provided tbe transfer 
to him was prior to the date of the notice to 
the mortgagor ; but. if the title of such trans- 
feree has arisen subsequent to the notice, he is 
bound by the notice of foreclosure to tbe mort- 
gagor. and, equally with the mortgagor would 
be barred and concluded by the foreclosure 
proceedings. BHIMRA.T Deokisan v. Mt 
RAHI, 2 N.L.R, 113. (11 W. R, 548, 23 W. R 

25. 15 B.L.R. 34, 23 W. R. 96, 15 B L R 28 
lA. 499. R.) 28. 


(188)— aforfgagor and mortgagee— UorU 
escaping payment of rent for certain years- 
%sto bt benehted by such escape, mortgage 
mortgagor Rights of mortgagee,—^ execui 


continued. 

!• — General — continued. 

usufructuary mortgage of an occupancy-holding 
to B. which provided that the mortgagee was 
to take the profits in lieu of interest after pay- 
ment of the rent to the eemindar. During the 
subsistence of the mortgage, tbe mortgagee es- 
caped paying rent to the zemindar for several 
years. Held, that the mortgagee was entitled to 
the Denefit of such non-payment of rent to tbe 
zemindar and that the mortgagor was not en- 
titled to redeem the mortgage on payment of 
the principal sum after deducting the rent 

notsopaid. Fakir MuH \mmad Kh \N v ali 
Sher Khan, io Ind. Cas. Ii3. 




clause Land situaled in place to which Trans- 
fer of Property Act has not been extended —Rule 
of English Equity Courts clogging rights of 
redemption.— ThQ mortgage transaction 'in this 
case had been effected by a registered document 
according to tbe terms of which the relationship 

of mortgagors and mortgagee was first created, 
but It contained a clause to the effect that if 
the mortgagors did not redeem within two 
yea«. the creditor (mortgagee) would be en- 
titled outright to ownership of the land. 
Land wa? situate in a part of tbe countrv to 
which the Transfer of Property Act had not 
been extended. Held, that the mortgagor 
must bo held bound by the clause and that 
consequently he had no right to redeem the 

NAUNG v. MA HOK SON, 

1 L B.R. 192. (7 B.L.R. 1-36 . 1 M. 1. F.-. L. 

1907, 3rd Qc., Mortgage 1.] 


» • ^ w » 


ixdation of securities-Covenant in subsequent 
simple mortgage-deed not to redeem prior usu- 
fructuary mortgage without paying the subse- 
quent advance— Interpretation of deed— Trans- 

bilUy o^.—w here a person made a prior usu- 
fructuary mortgage of certain property in 
favour of three persons for R^. 1,000 and, sub- 
sequently, made a simple mortgage of the same 

hwour of those persons for Rs. 
1.500 (t.e. Rs. 500 p/ws Rs. 1 ,000 due on a 
K sjmple bond), stipulating, in the latter 
deed, that the mortgagor would not redeem 
the property unless he paid “tbe said amounts” 
li.e., the sums secured by the second mortgage) 
with interest, and the suit was brought for 

usufructuary mortgage only. 
Held, that the condition in the latter bond did 
not evidence an intention to consolidate tbe 
amount thereof with that of the earlier one, 
and the plaintiffs were not precluded from re- 
deeming the usufructuary mortgage only. 
S. 61 of the Transfer of Property Act has no 
application to tbe case, because that section 

nuluri?. different properties. 

19^6^278'^’ ^ 672 = A.W.N. 




(191)— Safe of equity of redemption in portion 
of mortgaged property to discharge prior mort- 
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Mortgage — continued. 

1. — General —continued . 

gage decree — RigJit of I'urchaser to reco- 
ver purchase-ynoney paid by him from puisne 
mortgagee in suii by the latter to enforce his 
mortgage — Revenue sale of portion of mortgaged 
property -Re-purchase by purcha^r of e<iuity 
of redemption in that portion- Rights of pur- 
chaser— Rights of puisne mortgagee in t^f t por- 
tion~ Transfer of Property Act, s. 65. 
a portion of the mortgaged property is sold by 
the mortgagor to discharge a prior mortgagee 
decree, a puisne mortgagee can enforce his 
mortgage against the portion sold, and the pur- 
chaser cannot claim from the puisne mortgagee, 
the purchase-money paid by him. Under s. 65, 
Transfer of Property Act, the mortgagor must, 
no doubt, be taken to covenant, in the absence 
of contract to the contrary, to pay all public 
charges in respect of the mortgaged propeHy, 
when the mortgagee is not in possession. Not 
only the mortgagee, but any one claiming 
through him, is entitled to the benefit or this 
covenant, but the purchaser of the equity of 
redemption from a mortgagor is not a party to 
such a covenant, and there is no otiligation on 
him to pay the public charges accruing due in 
respect of what be has putchased, though it 
may be to bis interest to do so and ^'^cct a 
revenue sale of the mortgaged property. Where 
a person purchased the equity of redemption in 
a portion of the mortgaged properly, but before 
the revenue pattah was issued in his name m 
respect of the portion sold, that portion was 
re-sold by the revenue authorities, owing to si 
default in the payment of revenue in respect of 
the remaining portion of the mortgaged pro- 
perty, and purchased again by the purchaser 
of the equity of redemption in the portion sold, 
the purchaser has absolute rights over the por- 
tion purchased and is entitled to hold it freoo 
the mortgage, and the puisne morigageo 
not proceed upon that portion. HhNUA 
NIVASACUAUI V GNANAPRAK.ASA MUDALIAU, 

2M.L.T. 36 = 30 M. 67. 

(1^2) — Usufructuary mortgage— Application 

by mortgagee for sale of equity of redemption in 
execution of decree for mesne profits and costs^ 
—Where a usufructuary mortgagee sued and 
obtained a decree for possession of the mort- 
gaged property with mesne profits and costs, 
and, under this dooreo, was put in possession 
of the property, and he then applied for attach- 
ment and sale of the mortgaged property in 
execution of his decree for mesno profits and 
costs, held that the application would not 

Mahahir Singh v. Saira Biri. 17 a. 520- 
A.W.N. 1893. 116. [R-, 12 C.P.L R. 26. 7 

O.C. 314. 4 A.L.J. 787=»A.W.N. 1908, 1 = 3 
M.L.T. 132.] 

ild'd)— Mortgage before Transfer of Property 
Act ( IV of iSQ^i-Money-decree obtained by 
mortgagee — Sale of mortgaged property iri 
execution — Title of purchaser — Transfer of 
Property Act, 1882. s, 99 not applicable.— In 
execution of a money-decree obtained by a 
mortgagee on his mortgage executed prior to 


o — CO D t i n ue d . 

1.— Geaeral — continued. 

the passing of the Transfer of Property Act, 
1882, the mortgaged property was sold and 
piirchasod by the mortgagee’s son. whose pur- 
chase was not found to be benami for his 
father. Held, that the purchase conveyed an 
absolute title to the son and that be was 
not liable to be redeemed at the suit of the 
heirs of the mortgagor. Semble : — A sale to a 
third person purchasing bona fide the mortgag- 
ed property in such cases confers a good title 
u^Kiu the purchaser free from the mortgage lien, 
unless the sale is made subject to it. HUSSELN 
V. SHANKAHGIBI, 23 B. 119. 2_N. 

L it. 106 ; Appl , 11 C.W.N. 1011, F.B. =35 C. 
61 = 6 O.LJ. 320 ; Cons., 30 F.L.R. 1911=15 
P.R. 1911=9 Ind. Ca.s. 549= 109 P.W.R. 1911; 
R.. 3 S.L.R. 17 = 1 lud. Gas. 952. J 

(194) — Mortgage— Equity of redemption sold 
by mortgagor — Further charge created by mort- 
gagor after sale of equity of redetnplion Pur- 
chaser of equity of redemption net liable to pay 
such charge.— A executed a mortgage in favour 
of B on 8tb March, 1392. A subsequently sold 
the equity of redemption of the grciter part of 
the mortgaged property to 0. Subsequent to 
the sale, a made a further charge on the mort- 
gaged property in favour of B, and covenanted 
10 pay this sum along with the original mort- 
gage. Held, that a mortgagor, who had sold 
the equity of redemption in property mortgaged, 
could not afterwards charge such property with 
a further debt, so as to render the purchaser 
of the equity of redemption liable to pay 
such debt before be could redeem. NAURANG 
Lal V. Partai*, 3 Ind. Cas. 44. lA.W.N. 
1901. 121, F.) 

(195)— Prior and puisne mortgages— Prior 
mortgage — Puisne mortgage — Suit by prior 
mortgagee in which puisne mortgagee not a 
party — Decree — Execution — Sale tn execution 
— Rights of the puisne mortgagee . — Where a 
prior mortgage sues his mortgagor for sale of 
the mortgaged property without making a 
puisne mortgagee a party to the suit, the 
latter is in no way aQected by the suit of its 
results. Thus, if the property is brought to 
sale in execution of the decree, and is brought 
by a third person, the puisne mortgagee has 
against him precisely the same rights as ho bad 
collectively against bis mortgagor and the prior 
mortgagee. That is to say he may sue to 
redeem the purchaser as mortgagee, or there- 
after as mortgagor to foreclose, or suffer himself 
to bo redeemed by him. P.VNDUUANG v. 
8AKHARCHAND, 8 Bom. L.R. 861 = 31 B. 112. 

(196) — Subsequent incumbrancer paying off 
prior mortgage — Effect as against intermediate 
charge— Touimin v. Steere — Intention.— When 
an estate is burdened by a succession of mort- 
gages, and the owner of an ulterior interest pays 
ofi an earlier mortgage, it is a matter of course, 
according to the English practice, to have it 
assigned to a trustee for bis benefit as against 
intermediate mortgagees, to whom he is not per- 
sonally liable. But in India, the art of convey- 
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Mortgage — continued. 
l*“*General— conhnu^d, 

ancing is simple, and a formal transferof a mort- 
gage is never made, nor is an intention to keep 
It alive ever formally expressed. To apply to 
sucha practice the doctrine of Toufmin v. Steete 
is not likely to promote justice and equity, but 
to lead to confusion, etc. In such cases, there- 
fore, the question to ask, in the interests of jus- 
tice. equity and good cooscience, is, what was 
the intention of tbe party paying off the charge 
If there is no express evidence of it, the ordinary 
rule IS that a man, having a right either to ex- 
tinguish it or a right to keep it alive, shall.be as- 
sumed to have acted according to his interest. 

Gokal Dash Gopal Das v. puranmal 
Premsukhdas. IOC. 1035 = 11 I. A. 126. P C 
= 4 Sar. 543. ^F.. 8 M. 216. 7 A. 568 = A. 

W.N. 18S5. 112. 11 M. 345. 16 C. 523, 13 A. 
432, F.B.. 13 A. 531. 16 M. 94. 38 P. R. 1894, 
20 M. 274. 29 C. 154. P.C. = 29 I. A. 9,8 C. 
W. N. 690. 1 C. L. .J. 531, 2 C. L. J. 202, 2 C. 
L. J. 2Si, 29 M. 37 . Rei. on. 3 C.W.N. -153, 
29C. 25: Appl.,1 a. 577 = A. W. N. 1885, 115 
11 M. 452 : D., 17 M. 62, 18 B. 86 ; E.. 12 C. 
GG3, A.W.N. 1896. 129. 3 O C. 254, 12 C.P. 
L.R. 70. 22 A. 2:^4. F.B.. 1 L.B.R. 210. 20 M. 
63G. F.B., 32 P.R. 1903 = 54 P L.R. 1903. 139 
P.L.R. 1904 = 30 P R 1904. 2 G.L.J. 574 4 
C.L.J. 121 = 10 C.W.N. 1010 = 33 C. 1133. 4 0. 

L.J. 79 = 3G C. 193 = 5 C.L.J. 611. 7 C.L.J. 1, 

6 A. L.J. 549. 10 C.L.J. 150. j 

{107)— Mortgage — Mortgar/ee's omission lopap 
off prior incumbrayices — Complete transactioyi^ 
Right of mortgagor discharging the incumbratices 
T:;ifP^^{-~(^^osS’objccnon—Ctv. Pro. Code (Act 
\I\ , of 1882), s. 561. — A subsequent mortgagee 
does not lose the benefit of his mortgage, simplv 
because be has delayed paying off prior incuui- 
orances which he undertook to pay but within no 
nxed time. If the prior mortgagees proceed 
against the mortgagoi he can call upon the sub- 
sequent mortgagee to discharge the former mort- 
gages. And if he himself chooses to liquidate 
any or all of them, he is entitled to credit to 
that extent, but is not at liberty to plead that 
the mortgage is an incomplete transaction and 

enforceable against him 
(100 P.R. 1889. D.) Although an appeal fails 
on the ground of appellant’s having no right of 
appeal, the respondent is still entitled to have 
his ccoss-objections heard and determined on 
the merits. Nanak Bakhsh v. WazirSINGh 
4 Ind. Cas. 625 = 67 P.W.R. 1909. (8 B. 363. F) 

(im)— Mortgage - Prior and puisne-mort 
gageesSale by both mongagees-^Right of the 

f>«con;irnwd in possession ^ 
Ri^ht Of puisne xncumbrancer to redeem^ 
First mortgagee purchaser impleaded in suit of 
puisne vwrtgagee~How far his right under [hi 
prior sale afected~Rig;u of puine^moZagL 
^ree-holder to sue first mortg^ee decree-hof^ 

for possession— Position of n^nr ■ 

-Where Vi 

m favour of two persons, neither of them befnn 

pr^p'erty b7o’re“he‘pnisnT 

nothing for the >attLr7ouTn?tZfiZrr" 


Mortgage — continued. 

!■ — General — continued, 

gagee is entitled to possession under his sale. 
The second mortgagee has the same right to 
sell his mortgagor’s interest, but tbe first sale 
puts an end to the mortgagor’s interest and 
conveys it to the purchaser. (2 109, 26 M 

48G, 5 C. 265. 4 C.L.R. 353. 5 C. 269, 32 M. 
485, 19 M. L.J. 723, 4 Ind. Cas. 1077, R.) The 
right of the prior mortgagee purchaser is not 
lost to retain possession under his sale, merely 
because he was impleaded in the suit of the 
second mortgagee. The only right vested in 
the puisne mortgagee is the right to redeem the 
first mortgage. (17 M. 17. 24 M I7i. i?.) 

After redemption, as aforesaid, the purchaser 

10 execution of the decree on the first mortgage 
may redeem the two mortgages vested in the 

M. 425. 3 M.L.T. 397. 18 M.L.J. 298. R.) If 
the purchaser does not redeem the puisne-mort- 
gagee who has obtained by redemption the right 
° ojortgagee, the properties may be 

sold the mortgagees paid, and the balance paid 
to the purchaser, as the representative of the 

V- ^ 397. 18 M. 

L.J. 298,8 M.L.J. 299, R.) The puisne mort- 
gagee has got a right to sell the property even 

after sale by the first mortgagee, but ho o^n 
exercL^e that right only after redeeming the 
first mortgage. The prior mortgagee cannot 
be deprived of his right to require the puisne 
mortgagee to redeem him, and in default to 
enforce his rights under his instrument of mort- 
gage by sale or foreclosure, and be may be 
allowed to do this even as defendant in a mort- 

'^^^’katagiri Iyer v. Sadago- 

property mortgaged to one ver- 
son bp two deeds— First usufructuary, second 
simple buitonthe second for sale free of the 
prior encumbrance— Transfer of Provertv Act 
97 and 99.-Whero a LZZ t™ 

mo gages on the same property, the prior 
mortgage being usufructuary, and the other a 

simple mortgage, obtains a decree on the lat- 

ter moregage, there IS nothing in the Transfer 

of Property Act to prevent tne plaintiff from 
applying for sale of the mortgaged property 

tee of encumbrance, and have h.s prfor usu^ 

fructuary mortgage satisfied first out of the 
sale-proceeds, and the balance applied towards 
satisfaction of the decree on the simple 
mortgage deed. (26 A. 14, Diss.; 29,M. 424, F.; 

‘*^7 of the 

nsnfrnoHi° P^opctty Act do not exclude an 

of th<.c : and so, the provisions 

of these sections may be applied to such a 

NaDAN V. SUR- 
W3 = 2 M.L.T. 346 
30 M. 408. [R.. 31 U. 530= 18 M.L. J. 564.] 

(200)— -HoWer of first and second mortgages — 

nZrlgag, 

'PI ?^rt- 

goge-^ Third mertgagee party to ^oRisuifs-Rrior- 
uy. Un the same property, the appellant 
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M ortgage — contin ued . 

1. — General — continued. 


held the first two mortgages, and the respond- 
ent held tho third mortgage. The appellant 
obtained a decree on the second mortgage in 
the District Munsifi’s Court making the res- 
pondent a party. He subsequently sued on 
the first mortgage in the District Court and 
obtained another decree, to which also the res- 
pondent was a party. In the latter suit, no 
mention was made of the prior decree on the 
second mortgage. Held, that, in execution of 
the latter decree, the surplus after satisfying 
the first mortgage should be paid to the third 
mortgagee, and the District Judge was not at 
liberty to give priority to the appellant s second 
mortgage, contrary to the terms of tho decr^. 

PICHUVAIYAR V. VADIVELAN PILLAI. 17 M. 

L.J. 332. (‘25 W.R. 187. R.) 

(- 201 )— Mortgage security, suit to enforce — 
Partition, subsequent, effect of% on the securities 
^Mortgagee, right of, to enforce security— Pur- 
chasers of equity of redeviplion from mortgagors, 
right of— Priority— Subrogation — SubstiiuUd 
security, principles for ascertainment of— Re- 
lease of lien by mortgagee, effect of— Release 
of one joint-mortgagor, effect of— Redemption of 
share of mortgage by other joint-mortgagor. 

Tho mortgageo of an undivided share in joint- 
property is entitled only to property allotted on 
pirtition to the mortgagor, if the partition was 
fair and equal and is not vitiated by fraud, and 
he is entitled to proceed against what may ^ 
called tho substituted security. (I l.A. 106 — 

21 W.R. 233, R.l The principles on which 
substituted securition should bo ascertained, 
discussed and explained. A mortgagee, w o 
has a security upon two or more properties, 
which he knows to belong to two different per- 
sons, cannot release his lien upon one, so as to 
increase the burden upon the others, without 
the privity and consent of the persons affected. 
The purchasers of the properties not released 
are entitled to insist that no more than a 
proportionate share of the mortgage-debt 
shall be levied upon the properties m their 

hands. (15 B. 18G. 5 A. 257. ^ 337. 

2 C.L.J. 20-2, 33 C. 613 = 3 C.L J. 57b. 33 C. 
890, R.; 25 A. 79, ‘28 A. 174, 29 M. 217, Dtss.) 
Where a mortgagee has, gratuitously or other- 
wise. released one of tho joint-mortgagors and 
his share of the property, the mortgage-debts 
IS split up, and redemption of a share becomes 
permissible, so that the other joint-mortgagor 
is at liberty to redeem hi.s share on paying a 
proportionate part of Che inortgago-inoney. 
The principles upon which the right to claim 
subrogation arises explained. IlAKlM L.aL v. 
Ram Lal, 6 C LJ.46. <5 C.L J. Gil. 

[R., 12 C.W.N. 107=6 C.L.J. 612, 10 C.L.J. 

160 = 1 Ind. Cas. 264 ] 

{202)— Mortgagee-bond — Construction-Usu- 
frucluary mortgage of two properties— Mortage 
purchasing one oj them in execution of a decree 
on a prior mortgage — Liability of the other pro- 
petty to pay the whole mortgage- debt-- Mort- 
gagee undertaking to pay the Government reve- 
nue— Suit to redeem the other property by 


purchasers of equity of redemption Mort- 
gagee's right to tack on the amount of Govern- 
ment rtvenue paid — Lachts — Equity. 
Where two properties are mortgaged under a 
second mortgage and one of them is swallowed 
up by a prior mortgage, tho whole burden of 
the second mortgage falls on the remaining 
property entirely. Where tho second mortgage 
deed contained a covenant that the mortgagee 
should pay the Government revenue on two pro- 
perties. which were separately assessed, from 
the rents and profits of the properties mortgaged, 
retain certain fixed amount for interest end 
pay the mortgagor a certain yearly sum as mail- 

kana, and if the Government revenue was en- 
hanced the mortgagor was to be liable for the 
amount of the enhancement : Held, that tho 
mortgagee had undertaken the duty of meet- 
ing the Government demand, and it was his 
duty to pay the Government revenue for both 
propertiis : that the mortgagee could not be 
allowed to throw the burden of his own laches 
on the property for which the revenue was not 
paid, and thatany equity that might have been 
invoked against the mortgagor, who was not 
seeking redemption, diJ not arise against the 
purchaser of the equity of rodomption. BOHRA 
THAKUR Das V. THE COLLECTOR OF ALI- 
GARH. 12 C.L.J. 272, P C.. = 14 C.W.N 1034 = 
8 M.L.T. 276=7 Ind Cas. 732 =7 A L J. 1132- 
12 Bom. L R. 1005 = 20 M.L.J. 890=32 A. 612. 


[ 203 )— Mortgagees— Right< o/ — Intor se — Sale 
under a third mortgage — First mortgage paid 
off by third mortgagee — Right of purchaser 
to set up first mortgage as shield . — .A property 
was mortgaged first to A, then to B, and then 
to C. C. discharged A’s mortgage and then 
brought the property to sale. M. purchased 
the property. B brought this suit for sale upon 
his mortgage. Held, that M could set up A s 
mortgage as a shield, and B could not sell the 
property unless ha paid off that mortgage. 

Matilal Khan v. Banwari Lal. 7 A L.J. 
61 = 5 Ind. Cas. 132=32 A. 138. 

(204) — Mortgage — Private sale of mortgaged 
properly— Consideration left loilh purchaser 
for discharge of two mortgages— First mortgage 
alone discharged-Suit by second mortgagee 
— Priority— Subrogalioyi— Shield — Intention of 
parties— Position of purchaser . — In all cases 
where a subsequent purchaser claims priority 
over a puisne mortgagee by reason of his having 
discharged a prior mortgage, the question is 
always one of intention, i.e., whether it was 
the intention to keep the prior mortgage alive 
as against the puisne-mortgagee. (10 C. 1035, 
1046, P.O., R.) Where the purchaser under- 
took to discharge nob only the prior, but also 
tho puisne mortgage, and paid off the former 
but not the latter, he was not entitled to hold 
up. as a shield, the mortgage which he had 
paid off, as against the debt which he under- 
took to pay but which he did not discharge. 
SerntZe:— that, where a vendor leaves the con- 
sideration for the sale with the vendee for pay- 
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msnt to the former's mortga£?ee-creditor, Jtnd 
the vendee m^kes such payment, he cannot in 

the m-itter of the payment be deemed to have 
acced as the agent of the vendor-mortgagor. 
Mlhammad Sadik V. Geial-s Muuammad. 
^ A L.J. 9H. F.B =7 Ind. Gas. 200. 

(-205) —Pajpnent—Kxtitiction —Intention of 
parfh?s.— The decision of the question whether 
a mortgage has been extinguished or not does 
uot depmd merely upon the fact of the mort- 
gage being paid oS : the intention of the parties 
which may be expressly declared or inferred 
from the circumstances, will cause either the 
one result or the other MOHESH Lal v 
Mohant B \was Das. 9 C. 961 P C = lo I A 
62 = 13 C L.R. 221=1 Sar. 421 [i. 

2C.L.J. 28S; 

A.. 19 M lOo. 3 C.W.N. 690. 2 C.L J. 574 7 

0. 1j.J. l.J 

(2061— .l/orf^a-7e— Pais^jf encumbrancer vav- 
ingojf prior incumbrance — Riqht to stand in 
place of prior mortoagee-Question of intention 
I^ntcntionto be clearly proved— Where old 
debt satisfied and different security at increased 
interest taken, no nghL-Uho mere fact that 
the money borrowed by the defendant from the 
plaintiff was used to pay off an old mortg».^e 
cannot entitle the lender to the benefit of The 
discharged S3curlty : as that fact cannot give 
rise to a presumption that there was any inten 
tion to assign the old mortgage to the plaintiff 
or to keep the prior mortgage alive. (2'J C. 154 
V.) A puisne incumbrancer may keep alive a 
prior incutnbraoce for his own benefit, even 

L ^202 eT ^ decree. (2 C. 

It 'i 'i of intention. 

It ma*t beclearly proved that the person claim- 

with th« express intention of keeping it alive 

for his ow i^oenefit. Such an intention may be 

circumstances of thecLe 
though It IS more satisfactory when it is found 

subsequent mortgage-deed or 
other document. Where there are circum- 
stances to indicate that the old deot was satis- 
fiedand the prior mortgage extinguished, and 

the lender accepted a new and different security 
no right to stand m the place of the prior 

^^oomesh Chandra L\SKaRv 

1 I„d. Gas, 683 ,10 

1. A. 62-9 C. 961 = 13 C L R. 221. P.) 

(207)— Prior and vuisne-mortgage — Decree 
on vrwrmortgaqe-Effect of prioriiy.SubsZZ^t 
suit on puisne mortgage— Amount payable in 
respect of prior mortgage hero, in a suit for 
sale on a mortgage, the decree gave sub=equeat 
transferees a right to redeem the then plaintiff 
but did not provide successive period^ wfthfn 

^ther it rau'w n "tTh 

otber. It could not debar one of those puisne 
mortgagee, from enforcing hie mortgage n I 

that the above decree. Vfd 

that his heirs were entitled to hold up the 


Mortgage — continued. 

1. —General— 

mortgage, on foot of which the decree had been 

obtuned. as a shield against the cliimofthe 

puisne incumbrancer. (10 C. 1035, F.) Held 

further, that the said heirs were’ entitled to 

be paid what was due upon the prior mortgat^e 

discharged by them, and not mecelv whit was 

due on the decree in which the mortgage had 

L\l V. Hulas Singh 

i 913. (21 C. 366. 19 

A. 52i, A.) 

Mortgage— Decree absolute for sale — 
interest— Code of Ctril Procedure 
Uct XIV 0 / 1382). s. 4U-5uif m forma 
P^uper^—Court-fees-Sale of the mortgaged 
property in satisfaction of Government's alleged 
claim for Coun.fees -Second sale of the mort- 
gaged property in execution of the mortgagee's 

(^cree— Prerogative of the Crown.-Ou Decem- 

oer 17, 1395, the respondents, who were monga- 
gees of the property in suit, obtained the usual 
decree for sale. On May IG. 1896. that decree 
was made absolute, and the respondents com- 
menced execution proceedings by sale of the 
property. i„ the meantime, the wife of the 
mortgagor brought a suit in forma pauperis 
against her husband and respondents, claiming 
from her husband a certain sum of money under 
a contract of dower, and alleging that that sum 
was charged on the mortgaged property in prio- 
rity to the mortgages the subject of the decree 

of December, 17, 1895. Oo JI,y II, 1997, the 
suit was decreed with coso.s against the mort- 
gagor, but dismissed with costs as against the 

respondents, and an order was made under the 

? 1 , 1 ° Procedure (Act XIV of 1882). 

mnnV'i, the Court-fees payable to Govern- 
moot should be the first charge oo the amount 

decreed to the mortgagor’s wife and should also 
be recoverable from the mortgagor. The Collec- 
tor on behalf of Government applied for and 

obtained execution of the decree of May 11 . 

18J7, and the property was sold to the repre- 

'appellants. In execution of 

the respondeat s said decree the property was 

again put up sale and purchased by the 
respondents. The appellants disputed^ the 

recovery of the property. 
re,tmg the validity of the sale to their (appeU 

th« r on two grounds (1) on 

the terms of the said r. 411 and the decree of 

rrnm^^' prerogative of the 

Crown. The Courts in India decreed the res- 

charge on the mortgaged property in favour of 

the 

property and sell it under that decree, though 
^ch interest, if any, as remained in the 

Court-fees were 
reached K ® recoverable, might have been 

order that the 

jarisdictioo aod the sale passed no property to 
the Appellant’s representative, who was ^the 

fnl r? purchaser. Held. also, confirm- 

ing the decrees of the Courts below, that it is 
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only when claim's o! the Crown and claims of 
“common persons” “concur” or come mto 
competition, thit the Crown is preferred, but 
as It is the case here, the Crown has no more 
tight than a “ common person” to seize As 
property and apply Jt in or towards the dis- 
charge of a debt due from B. RagHO 

Prasad v. Lala Mewa Sad. M.W.N. (1912) 

311. PC. = ll M.LT. 193=16 C W N 433- 
13 C L J. 327 = 14 Bom. L.R, 212 = 22 M L.J. 

437 = 9 A L.J. 401 = 15 Ind. Cds. 177 = 39 l.A. 

62. , , 
m<d\— Mortgagee' s security on property of 
oth&rs-Lten-Privity.—^^ mortgagee, who has 
security upon two or more properties which he 
knows belong to different; persons, cannot re- 
lease his lion upon one so as to increase the 
burden upon the others without the privity and 
consent of iho persons aS<>o^ed. IMAM ALI v. 
BAJINATH ram SAHU. 10 C.W N. 551-3 C. 
L.J. 576=33 C. 613. [/>.. ^ C.L.J. 2i4 ; 6 

O.L.J. 46 ; F., 3 Ind. Gas. 311.] 

( 210 )— Afonej/ advanced to discharge first 
mortgage— First mortgage not extinguished 
Priority.— iioioce a person advancing money lot 
the purpose of discharging the debt duo uuaer 
the first mortgage can establish his claim to e 
rights of the first mortgagee, it must be shown 
that the first mortgage had been oitinguisbea. 
Otherwise the result would bo that a number 
of persona would be entitled to rank as first en- 
cumbrancers with reference to diSerent 
of money advanced by them, and it wou e 
impossible to work out the tights of 
H.ANUMANTHAIYAN V. MEENTACHI 

10 M.L.T. 380 = 2 M W.N ^ t 

J. 12 = 12 Ind. Gas. 412 = 35 M. 183. (5 G.L.J. 

611, Rel. ort.; 11 M. 345, 8 M. 24G. Fxpl.. lb 

M. 94, R.) 

(2U\-Propeity sold-Tkird party advanc- 
inn money on security of Oie 

gaged-^Sale set aside— Third party eyittUed to 
bencrif.— Whore a mortgage-debt, for the pay- 
ment of which a sale has been ordered, is satis- 
fied by a third party on obtaining a security ot 
the property ordered to be sold, for the a vaoco 
made by him. and the proceeding for sale came 
to nothing, the incumbrance in respect ot 
which the sale was ordered enures 
• fit of the party making the a w 

LAD V. BASHIRUDDIN. 3 A ^ 

N. 1906, 230 = 28 A. 778. (31 C. 8G3, 29 M. 3/, 

Appr. t£ F,\ 27 A- 400, R ) 

{2l2i-Morlgageof joint properly by co- 
parcener — i>u 6 .se< 7 uenf mortgage of the same j 
another co-parcener — Sale o/ the * 

execution of a money decree against the laicer lo 
whose share it had fallen on partition— Suose- 

quent mortgagee’s right to 
against the property in the hands of a bona 
fide purchaser at the sale. — N and 8 , two 
divided brothers of a joint Hindu family, owne 
a number of houses as their joint family 
property. N mortgaged one of the houses o 
and subsequently all the bouses were 
gaged by S to one A. On partition between the 

c. vn-6 


brothers, S got the equity of redemption of the 
former bouse, as part of his share so that, after 
the partition, the house stood in the hands of 
S subject to the mortgage to R. In execution 
of a certain money decree against S, the house 
was put up for sale and purchased by one B. 
Subject to the incun^brance in favour of R, B 
paid oil the amount of that iucumbrauce, paid 
the decree-holder in full and the balance to S, 
the judgment-debtor. A, the other mortgagee, 
in pursuance of a decree obtained by him 
against S. had the house in question attached 
in execution. It was. however, released from 
attachment at the instance of the above-men- 
lioned Court purchaser. B, and A. ihercupon, 
brougnt the present suit for a declaration that 
the house was attachable and was subject ^ 
sale in execution of bis decree against S. Held, 
since admittedly A was fully cognizant of B’s 
purchiso at the Court-sale, his silence and 
conduct towards B. a bona fide purchaser for 
value without notice, deprived A of his right 
to enforce hi3 lieu as puisue mortgagee against 
the property in B’s hands. Equity requires 
that, as between A and B, it should not bo that 
B who purchased the house in an open Court- 
sale. in complete good faith must sufier while 
A. knowing of the whole transaction, stood by 
and allowed B to so purchase. AZIZ 
V. Mohan Lal. 33 PR. 1906 = 132 P.L.R. 

1906. 


(■lVi)—UoYtga(ie — Sale— Purchase by mort- 
gagee in execution— Previous purchase in execu- 
tion of money decree—Priority of title— his 
pendens, whether applicable to ex parte decree 
and purchase in txecution . — A purchase of 
the mortgaged property by the mortgagee, in 
execution ol an ex parte mortgage-decree, has 
priority over a previous purchase by an execu- 
tion creditor in execution of a money-decree 
obtained against the mortgagor during the 
pendency ot the mortgage-suit. The doctrine 
of hs pendens is applicable to ex parte mortgage 
suits and purchases in execution. RAM DOY.AL 
DAS V. Ram TaNU Das, 11 Ind. Cas. 464 = 15 
C.L.J. 137. (31 C. 745. 31 C. 658, 11 C.W.N. 

561, 4 A. L.J. 314, 5 C.L.J. 563. 17 M.L.J. 
‘263, 9 Bom. L.R. 656, 2 M.L.T. 191, 29 A. 
339 ! 10 O.C. 3U. R.) 

( 214 )— .lei IV of 1882 (Trans/er of Property 
Act), s. 5 '.i— Assignment of invalid mortgage— 
Rights of assignee as against mortgagor and 
subsequent mortgagee for consideration— Maxim 
— Qui prior est tempore potior est jure — On the 
23rd October, 1897, one M.A-, executed amort- 
gage ol certain property in favour of H.A., 
which was registered on the 29th of October, 
1897. This mortgage was found to be fictitious 
and without consideration, and to have been 
made solely for the purpose of defeating the 
creditors of the mortgagor. On the 15th of 
August. 1898, the mortgagee transferred his 
rights under this mortgage to his wife B, m 
part satisfaction of her dower debt. It was 
found that this was a bona fide transaction and 
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th^D B obtained the transfer of the mort- 
gage without any knowledge of its fraudulent 
character and was a transferee in good faith 
and for consideration. On the 29th of October, 
1897, the same property was agtin mortgaged 
Lo one B.P., who accepted the mortgage m 
ign irance of the existence of the mortgage of 
ibt* Jdrd of October, 1897. This mortgage was 
registered on the 22nd of March. 1898. B.P. 
aiierwards brought a suit for sale on his mort^ 
gage impleading B as a defendant, as well as 
the mortgagor and the prior mortgagee. Held, 
that B was entitled to no relief as against B.P., 
though as against the mortgagor she was entit- 
led to be paid the amount of the consideration 
named in the deed of transfer in her favour out 
of the surplus sale proceeds (if any) of the 
mortgaged property, and that the proviso to 
s. 63 of the Transfer of Property Act did not 
apply to the case as it was intended to safe- 
guard rights already acquired. BaSTI BEGAM 
V. Banarsi Prasad, A.W.N. 1908, 116 = 5 
A.L.J, 305 = 30 A. 297. 

{2l5)-~Mortgagor, purchase by, if and ichen 
extinqu^hes his mortgage— Mortgagee purcha- 
ser, rights of, to fallback upon mortgage— Mort- 
gage, If and when kept alive— Equity— 
pendens, doctrine of, when applies . — Although 
a security is extinguished upon the actual sale 
of the mortgaged properties and distribution of 
the proceeds, yet. a mortgagee, who has pur- 
chased at a sale in execution of a decree upon 
his mortgage, is entitled to rely upon his 

mortgage as a shield against a subsequent en- 
cumbrancer. (30 0. 699. R., 31 C. 863, Bxpl.) 
The question whether a mortgage which has 
been eatished is to be construed as extinguished 
or kept alive for the benefit of the per>on who 
makes the payment, is simply a question of in- 
tention to be determined with reference to the 
surrounding circumstances thev exist at the 
time when the mortgage is discharged. Al- 
though, ordinarily, wbeu the interests of the 
mortgagor and the mortgagee are united in the 
same person, it is not necessary for him to keep 
them distinct, equity will keep them distinct 
when, from the intention of the party, either 
express or implied, it is for his benefit that they 
should be 80 kept ; it depends upon the inten- 
tion actual or presumed, of the person in whom 
the interests are united, and this person will be 
presumed to intend that which is most to his 
advantage. Where the mortgagee institutes 
an action to enforce his security, proceeds to 

ihem“h°^’ premises, and pucch^^ses 

them himself, it does not necessarily follow 

that he intends that his title under the mort- 
gage should merge in the equity of redemption 

aid“nf be kept aUve in 

^ mortgage substan- 

whin ® 9 «*ty only 

when this 18 requisite to the advancement of 

justice, and this will never be allowed when 

result will be. from the forms of la v 7o .i d i n 

perpetrating a fraud or an injurv ni T 1 

120, 10 0. 1035. 10 I A. 62, 9 C. 961. 29 L t' 


continued. 

— General — continued. 

29 C. 154. R.) A purchaser of a share of an 
estate uuder s. 13 of Act Xf of 1859 may be 
afiected by the doctrine of Us pendens, if he 
makes his purchase during the pendency of 
a litigation to enforce a mortgage upon that 
property. (26 C. 966. R.) In the case of a 
mortgage suit, the hs pendens continues after 
the decree ntsi, and the doctrine of Us 
pendens is applicable to proceedings to realize 
the mortgage after the decree for sale. (2 C. 
L.J. 238. R.) But where, as in the present 
case, the purchase at the revenue sale was 
effected some time after the mortgage sale had 
been confirmed, there was no lis pendens on the 
mortgage pending at the date of the revenue 
sale Bhawani KOEFt v. Mathura Prasad. 

/ C.L.J. 1. [£)., 10C.L.J. oyo.j 

(216)— Lis pendens— 5ufe of mortgaged pro- 
perty under a money-decree during pendency of 
the mortgagee's suit on the mortgage— Rights of 
the auction-purchaser in execution of the money- 
decree. During the pendency of a mortgagee’s 
suit for recovery of the amount due on his- 
mortgage, a third person obtained a monev- 
ecree againt the mortgagor and had the rnort- 

of fraud, the sale m execution undertha money- 
decree was a sale vemlente lite as regards the 

•mor-gagesuit. and as the auctioQ:purcbaser 
t^D^hn r° A redemption, his title 

— for the same debt 

tiOQ whether a later mortgage ot the same pro- 

1882 ^ Malv. MUL Ch\nd. 173 P.R. 

obtained 

^eshmZtr^ by execution of a 
fresh mortgage m favour of decree-holder— Prior- 

|f» oner subsequent niortgagees.-WbeTB a dooree- 

holder, prior to tho actual sale of property in 

thriidom” decree, takes from 

the judgment-debtor a fresh mortgage in lieu of 

he entitled to 

beL emued h 1 ® P"“V“<=““brance which had 
been croued bitween tho original mortgage and 

are unonT""‘^; ^ was obtained for 
1 in 1901. Tbe decree- 

holder took cenain property in satisfaction of 
instm'n'rrn“rH'’ n ■ 

docree'and . , ^ We then executed tho 

iud^r^aTt^d W'® Court. The 

doedTn Tqm • r mortgage 

oS meantime, an- 

the executed. Held, that 

er Z over the lat- 

Das^ a V. Badri 

^ A L J 203 = 33 A. 368. 

(/ A. L.J. 984. 23 A. 778, R.) 

a for sale-Setting out 

a prior mortgage of one of the defendantz iith^ 
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out claiming any relief — Effect — Effect of dis- 
puting prior tTiortgage and asking for sale free 
of encumbrances. — In a former suit for sale on 
a mortgage, the then plaintifi sot out the prior 
mortgage of one of the defendants, but did not 
m^ke any allegation as to the amount, if any, 
then due under it, nor ask that the sale should 
be made subject to it or free of it. Held, that 
the decree lor sale, though silent as to the prior 
mortgages, must not be understood to have 
negatived them. l29 M. 84. F.) It would be 
difierent if the plaintifi disputed the existence 
of the prior mortgage and asked for a sale free 
of all incumbrances. ARUNACHAL.'V REDDI 
V. PERUMAL REDDI. 9 M L.T. 90 = 21 M. L J. 
635 = 9 Ind. Cas. 285. (24 A. 429, 9 C. L. J. 

78, i^.l 

(.220 ) — Prior and puisne mortgages— Estop- 
1887, B mortgaged the land in suit to 
K, who in the same year mortgaged his mort- 
eaee rights together with ocher properties to N. 

A further charge was created by K in 1^^, 
by a mortgage which al^o included some of tlm 
lands held by K in ownership by purcbaue. N 
having sued on bis mortgages of 1877 and 1890, 
obtained a decree in 1800 against K personally 
as well as against the mortgaged properties. In 
execution of his decree, Napplled for attachment 
and obtained prohibitory orders under s* 268 
of the Civil Procedure Code, which enjoined 
K from recovering the mortgage money frotn 
B until further orders. N further obtained 
attachment orders under s- 276 of the Civil 
Procedure Code. B with the leave of Court 
gaged in 1896 the land in suit to N. In 1902, 
K brought a suit for recovery of possession of 
mortgaged land in the mortgage executed in his 
favour in 1887. N pleaded that the suit was 
barred by limitation and on the ground of ac- 
quiescence and estoppel. B in his application 
for leave to make a private alienation of pro- 
perty to satisfy the decree of N, had admitted 
the mortgage in favour of K. Held, that the 
suit was not bacrei by limitation, for under 
s. 19 of the Limitation Act, the application for 
leave to mortgage made by B operate as an ac- 
knowledgment of K’b right and saved limita- 
tion. Held, also, that K was estopped from 
questioning the mortgage of 1896 or settingup 
his prior mortgage rights as a mortgagee against 
N as bo had led N to believe that the mortgage 
of 1896 was proper and accentablo to him. 
KAN8HI RAM v. BADDA, 23 P.L.R. 1906. 

(221) — Prior and subsequent mortgagee — Sale 
by first mortgage and purchase by himself— 
Purchaser from first mortgagee— Redemption of 
purchaser by subsequent mortgagee — Aynount 
payable.— ^ first mortgagee, who had no notice 
of a subsequent mortgage, obtained a decree for 
a mortgage-debt (amounting to about Rs. 350) 
in a suit in which the subsequent mortgagee 
, was not made a party, brought the property to 
sale and purchased it himself for Rs. 25 
subsequently, sold it to the plaintiff for Rs, 99. 
The subsequent mortgagee also obtained a 
dooroo OD bis inortgago purchased too 


continued. 

1. — General— confiiitied. 

property at a sale hold under that decree. In 
a suic brought by ihe plaintiff against the 
subsequent mortgagee, in which the prior 
mortgagee was not made a patty : Held, ihat 
without prejudice to the rights of the first 
mortgagee and as between the plaintiff and the 
defendant, the latter could be allowed to redeem 
the former only upon payment of what was 
now due on the first mortgage— and not merely 
what the first mortgagee or the plaintiff 
himself had paid for the property. (’.HUSH 

Chandra Nandi v. Kedar Nath Kundu, 

10 C.W.N. 592=33 C. 590. [R , 5 C.L.J. 315 
= 11 C.W.N. 403. 12 O.C. 133, 1 S.L.R. 172.] 

{ 22 - 2 )— Mortgage— Prior mortgagee purchas- 
ing property in execution of his mortgage-decree 
— Subsequent mortgagee not party— Prior mort- 
gagee yiot eyililled to decree subject to redemption 
by puisne mortgagee with possession— Rights of 
puisne mortgagee discussed and pointed out — 
Equity of redemption — Nature of. — A first 
mortgagee, who has purchased the mortgaged 
property in execution of a decree on his mort- 
gage and sues for possession or in the alternative 
for the recovery of bis money, is not entitled to 
a decree for possession subject to redemption by 
a puisne mortgagee with possession who was 
not a party to the first suit by the first mort- 
gagee. (7 M.H.C. 229. 7 W.R. 5, 13 A. 432. 4 
M 213. 8 M. 246. 20 M. 120. 30 C- 599. 14 M. 

I. A. 144, 18 C- 164, 21 C. 70, P.C.. 37 C 239, 
10 C. 1035, 2 B. G62. 8 A. 324. 4 A. 518, 4 C. 
817, 9 A. 125. 10 A. 520. 13 A. 315. 21 A. 235, 
19 A. 541. 23 A. 1. 26 A. 464, 26 M. 537. 10 B. 
224, 20 B. 890, 28 B. 153. 8 B- 168. 32 C. 891. 

5 C L J. 315, 6 C.L.J. 012. 13 M.L.J. 72. 17 
M. 17. 26 M. 332. 25 M. 537. 31 M. 425. 30 
M. 120, 8 M.L J. 298. R.) Whatever rights 
the second mortgagee as such may have at the 
date of his mortgage, whether to possession (if 
bis mortgage be one with possession and the 
previous mortgage, without it) or to sale or 
foreclosure under s. 67, Tr. P. Act, such rights 
remain altogether unaffected by the suit of the 
first mortgagee, without the second being a 
party to it and the sale in execution of his 
decree. He has also the right to redeem the 
prior mortgage, if it has not been extinguished 
by merger m the equity of redemption. The 
first mortgagee preserves his priority in spite 
of bis purchase of the equity of redemption 
behind the back of the second mortgagee. The 
second mortgagee may, if he chooses, still 
redeem the first. Redemption is an equitable 
claim or, in India, a legal right which he may 
seek to enforce, and not a liability which h© 
may bo compelled to discharge. Held, also, (1) 
that a second mortgagee is entitled to the same 
rights as the first mortgagee with reference to 
his security, having regard to the nature of his 
mortgage ; (2) that the purchaser of the equity 

of redemption after the first mortgage and the 
second mortgagee both stand on the same 
footing with reference to their respective rights 
against the first mortgagee, when they have 
not been impleaded in suit instituted by the 
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him on hi 5 mortgage ; (3) that those rights are 
unaflected by the suit of the Erst mortgagee to 
which they are not made parties and the decree 
passed therein and the sale made in pursuance 
thereof ; and (Ij that the purchaser m such a 
suit, whether itis a first mortgagee or a stranger 
does not acquire the rights of the mortgagor as 
at the first mortgage, but only those that 
fiub^st in him at the date of suit. MULLA 
\ ITTIL SEETHI v.KOHAAIBATH PaRETHOOLI 

AchuthanNair, 21 m l J.213, F.B. = 9 M L, 
T. 531 = 21 M.L.J. 475. 

(223) Marshalhruj — Three properties subject 
to a viorigage—Oue of thtm subsequently mort- 
gaged^Tke other tu,o properties insuficient to 
P^y oy first niorlgage— Liability of the subse- 
quent mortgaged property to satisiy balance 

under first rncrtgage—Marshalling—Not apph- 
cable— Transfer of Property Act, ss. 81 . 82.— 

Ibree properties A, B and C were subjected 
by decree to a mortgage lien. (J was made 
thereafter subject to a subsequent mortgage. 
A and B were sold in execution of a decree 
enforcing the first mortgage aud were purchased 
by the decree-holder. The decree-holder siugbt 
to recover the balance of bis mortgage decree 
by sale of C. Held, that the principles under- 
lying ss. 81 and 82, Transfer of Property Act 
do not apply, and that property C is liable for 
the halanco of the mortgage decree without 
regard to the burden of the second mortgage. 

Gul Mahomed v, Lotomal. 4 S L r 224 = 

9 Ind. Cas. 723. 

{22A)— Mortgages of chattel— Priority^Prior 
mortgagee inducing subsequent incumbran- 
cer to advance money as first charge.— Where 
a first mortgagee was an assenting party to the 
mortgage or charge executed in favour of a 
subsequent encumbrancer, and actually ob- 
tained a large portion of the mortgage money 
thus raised, and the subsequent mortgagee 
obtained an express covenant that the property 
mortgaged was free from encumbrances Held 
—That Che prior mortgagee, having thus con- 
curred m inducing the subsequent incumbran- 
cer to advance money as a first charge, could 
not turn round and claim priority over that 

iorfrom *nortgage subsist- 

log Irom an earlier date. Raman Chetty 

15C W^N sn’^P Ltd., 

ID v*W.n» 813, P C, = 6 Xi B R — iq p n 

S42 = M.W.N. 1911, 413 = 14 C L J 79 = 


{‘i^5)—Priority^dcceptance by mortaanee of 
fresh mortgage in satisfaction of decree ^ obtavl 
ed on first mortgage ^^Whore K, a mortgagee 
ha^ng obtained a decree on his mortgacxf, did 

Hnn Sale but m sa'iuf^ 

tioD of hia decree accepted an usufructuary 
mortgage from the mortgagor (jodement-d^^K^ 
tor) and another person jointly. Held that the 

s aSThTrB^rt^"^’ 

was subsequent to K’s first™mn^7^^ which 
prio. .0 K's aocond 
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priority, date back his 

{22G)^Mortgagor promising to put mortgagee 
m possession or authorising him to sue prior 
mortgagee for possession - Effect— Comvleie 

of pre-e.r^tion ^ 

orinJhn'*“V'tf mortgagee in possession. 

necessary and 

eject the prior mortgagee. Held, that the deed 

POMir?^ mortgage. Held also that there 

Tn^el^h ^ pre-emption, 

hni m pre-emptor 

nL money and on what conditions any 

one else was prepared to advance. CHATHU 

t=‘i M w VAiUAU, 9 MLT. 49S 

1 M.W.N. 1911, 263 = 9 Ind Cas. 1010 


— mortgagee 
mo^Z advance-FrLh 

and frJh'' mortgage 

and fresh advance - Consolidation— Second 

over the first mortgagee 

Peru of the same pro- 

pert) expressly subject to S’s mortgage After 

Ms mortgage. S obtained a decree on h's 
TnotfipT' a further sum and took 

under the mortgage decree and for the 

amount subsequently advanced. M claimed 
prmrity over S. Held, that S did not lose his 
priority by rcison of the second mortgage 

also" mLe'"' Th 

constr^pH ; mortgage c.aonot bo 

construed as a surrender of S’s rights a« 

R?ger 1 ® into a fir!t mort- 

™ A ^ ^ ® the position of a 

^cond mortgagee. The question whether a 

mortgage which has been satisfied is to bo 

kept alive for the 
is s.mn?v } the payment 

mmed with reference to surrounding cireum 
^aooes as they exist at the timl when the 

523 F “• ^0^1486, IG C. 

icL’dZ“\o h“ ‘“leniion to let 

rmade®ev„„ P^es>^mption 

havT been aw"ar': oUl e" ma/ not 

ting wha. 7 o,^ . circumstances indica- 

intLst^ Vir/?®, conduct would be for his 

V Mahalasriammal 

811 = 11 Ind. Cas. 863. l' ^ - 21 M.L J. 

moTtgag,ts~Vay- 

TfbstV^Tf “/ the prior mortgagJL 

the t^uisr. 

dence to the contrary, be presumed to 
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Mortgage — continued. 

1. — General — continued. 

have kept the prior mortgage alive for his bene- 
fit. SUNDAR LAL V. AMANTAULLA, 11 Ind. 
Gas. 469. (26 A. 185, 8 A.L.J. 663, 10 lad. 

Gas. 556, 10 C. 1035, 11 LA. 126. i2.) 

{2i0)—Sub-7nortgagee, right of, to a decree for 
sale of his mortgagor's interests — Suit by sub- 
‘mortgagee for such a decree, parties necessary 

by a sub-mortgagee for recovery of 
money due on bis sub-mortgage by sale of the 
rights of the plaintifi’s mortgagor, i e., the 
original mortgagee. In the Court below no 
objection was taken to the suit on the score of 
the want of necessary parties, but on appeal, it 
was contended that the original mortgagor 
should have been made a party. Held, that 
the contention could not be considered in appeal 
and ought to have been put forward in the 
Court of first instance. Held, also, that a sub- 
mortgagee is entitled to a decree for sale of bis 
mortgagor’s intere.st and may even obtain a 
decree for sale of the original mortgagor s in- 
terest. SiTA R.VM V. K.VSHI. 9 O.C. 233. (2r 

A. 511, 18 A. 113, 5 O.C. 335. 20 M. 35, i-’.) 


I Mortgage — continued. 

1. — General— confiniied. 

plaintiff had already enforced that mortgagor 
and the mortgage-debt had been thereby 
converted into a judgment-debt, ho was entit- 
led to the contract rate of interest, only up to 
the date of the decree in the previous suit, and 
interest at the Court rate subsequent thereto 
up to the date of payment, to be fixed by tbo 
decree in the present suit. (10 O.W N. 592 = 33 
C. 590. a C.W.N. 249 = 5 C.L.J. 106, F.\ H C. 
79 lYof F.; 16 I.A. 129=17 C. 23. 17 LA. 
20 'i = 18 C. 164. 21 I, A. 1 = 21 C. 3G6. fi.) 

jjeld — that, in taking accounts, credit ought 
not to be given to the defendants for payments 
alleged to have been made under s. 171, 
Bengal Tenancy Act. to save the properties 
from sale, in execution of a rent decree, inas- 
much as the first mortgagee was not bound 
by lawto pay the amount, within the meaning 
of s. 69 of the Contract Act. GaNGADAS 
BHATT.AR V. JOtiENDR.A NATH MITTER, 11 
OWN 403 = 5 C.L.J. 315. (22 C. 800. R.) 

fDiss,. 31 M. 259 = 18 M.L.J. 344 = 4 M.L.T. 
•293: R..G C.L.J. 612 = 12 C.W.N. 107. 5 C.L.J. 

611.3 


(230;— Prior and puisne mortgagee— Pur- 
chase by each at sale on his mortgage— Rights 
inter se— Suif for possession by prior 

mortgagee — Maintainability — Right of puisne 
mortgagee and purchasers not made parties 
in mortgage suit to redeem — Partial redeniplion ^ 
— Redemption, price of — Mode of calcuiition— 
Interest, rate of— Payments made by subsequent , 
mortgagee to save property from rent saft?. if to ' 
be taken into account— Contract Act iIX of , 
1872), s. 69 — Bengal Tenancy Act (VllI of \ 
1885). s. 171.— A first mortgagee obtained a j 
decree for sale of the mortgaged properties and , 
purchased the same in execution, but, when be 
proceeded to take possession, was successfully 
resisted (i) by a second mortgagee, who had 
meanwhile sued on his mortgage, obtained a 
decree and purchased some of the properties m 
execution, and (ii) by certain other persons, 
who had purchased some of the other properties 
from the mortgagor. None of these had been 
made parties in the first mortgagee’s suit, the 
latter not having had notice of their interest in 
the mortgaged properties. Held — that it was 
not obligatory on the first mortgagee to insti- 
tute a fresh suit foi sale on his mortgage 
against those persons, and a suit for recovery of 
possession of the properties, on the basis of bis 
purchase, was maintainable. (9 C.VV.N. 728 = 32 
0. 891, F.: 21 A. 301, 22 A, 394, It ) That, 
if tbo defendants wanted to retain possession, 
they must ro'leem the plaintiff, but as the 
plaintiff was both mortgagee and purchaser, 
the defendants were not bound to redeem the 
entire mortgage, but only to the extent of the 
properties purchased by them. (2 C.L.J. 202, 
7 C.VV.N. 723 = 30 0. 755, R-) That, to re- 
deem the plaintiff, it was not BufTicient for the 
defendants to pay a proportionate share of the 
purchase-money paid by him. The amount 
payable must be calculated on the basis of the 
plaintiff’s mortgage. But inasmuch as the 


(231) — Prior and subsegue^it incwnbrances — 
Sale under decree on prior mortgage— Subse- 
nueyit suit for sale in satisfaction of pJiisne 
mortgages.— Semble that a mortgagee, who 
holds several mortgages from the same mort- 
gagor over the same property, cannot, after 
obtaining a decree for sale on his first mortgage, 
bring the mortgaged property to sale, notifying 
the existence of the other mortgages, and then, 
when the property has boon sold, institute a 
fresh suit for sale of the same property, on the 
basis of tho puisne mortgages. GODHA SllU- 
KAL V. SALAKA KUNWAR, A.W.N. 1907, 83 = 

4 A.L.J. 253. 

(•232) — Sub-mortgagee bringing suit and pur- 
chasing the rights of his mortgagor— Suit for 
possession— Notice of sub-7norlgage.—ThQ plaint- 
iff obtained a sub-mortgage of the 2Dd defend- 
ant’s interest under a usufruotury mortgage 
from the first defendant in 1092. He sued on 
this sub-mortgage and obtained a decree for 
the sale of the mortgaged property as well as 
a personal decree. In execution, the land 
mortgaged to the 2Dd defendant under the 
mortgage of 1892 was put up for sale and pur- 
chased by the plaintiff and he obtained posses- 
sion, but was dispossessed under b. 335 of the 
Code of Civil Procedure. 1882, at the instance 
of tho 1st defendant who alleged that tho mort- 
gage had been redeemed. In a suit by the 
plaintifl to recover possession, it was held, that 
as the rights of a sub-mortgagee could not be 
affected^ by transactions between the original 
mortgagee and the mortgagor effected after 
notice of tbo sub-mortgage, the plaintiff was 
entitled to the possession of the lands, and that, 
be could not be met by tho plea of payment of 
the original mortgage after the date of the sub- 
mortgage, when the same had not been made 
before notice of the sub-mortgage. NARAYANA 
MUDALI V. Raghavammal, 18 M.L.J. 462. 
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-Mortgage -continued. 

1. General — continued. 

— Subsequent mortgage, effect o/.— A 
subsequent mortg^jge of the same lands with 
other lands for the same debt does not, in the 
absence of any intention to that effect, per se 
extinguish the earlier mortgage or lower its 
priority GOLUKNATH MiSSER v. LaLLA 
PREM Lal. 3 C. 307. [c\ppl , 10 B. 88- R. 
13 B. 3-13, IG C. 523. A.W.N. 1886. 13.] 

*2U)~Effect of payment of prior mortgage 
by subsequent encumbrances as aga%nst inter- 
mediate charge— New relief claimed for the first 
time in appeal— General relief. Prayer for, Effect 
0 /.— One of the defendants. S. the proprietor of 
a village, mortgaged it to G. P. After that 
m January 1390. he sold the property to bis 
mother, his wife, and D. his sou’s wife. In 
M^ch 1890. he executed another mortgage to 
G.P , in substitution of the former deed G.P. 
sued S. and the three women for possession of 
the village, and was duly placed in possession, 
bs mother and the wife of D died and D 
became proprietor of 2/3rds of the village In 
.May 1893. D mortgaged •2/3rds of the village 
to the plaintiff. In June 1993. D.S. and 8’s wife 

o second defendant B for 

Rs. 7,000 of which R.. 3.800 were left with him 
wherewith to pay og G.P. In March 1894 
B purchased all the rights of G.P. In October 
1895. the plaintig instituted the present suit 
against D. B. and S for recovery of his mort- 
gage-money by sale of the property mortgaged 
to him. fhld. that B, the vendee of the 
mortgagor, having acquired the right of the 
first mortgagee, was as much entitled to use it 
as a shield against the second mortgagee as 
18 a 6rst mortgagee who has acquired the rights 
of the morlgHgor. Held, also. that, in such a 
case as this, the second mortgagee must redeem 
the first mortgage before be can put the pro- 
perty up for sale. The plaintig did not in his 
plaint expressly ask to be allowed to redeem the 
defendant s mortgage, nor was the point taken 
m hi8 grounds of appeal ; but in the course of 

his argument he asked that, if the mortgaged 

property could not be sold subject to the first 
mortgage, be might be permitted to redeem the 

then put the property up 
for sale. Held, that under a prayer for general 
«Uef contained in the plaint.^no^ p^rmlron 

pIrshad ° Gub 

^ARSHAD SAH BINDRABAN DAS, 3 0. C. 

{235)— Payment of mortgage amount by third 
Presutnpiion of succession to all rights of mart- 

’■inUsasmortgagee 
Subsequent suit — Res judicata — Civ Pm 
Code, e 13. Ezpi. II -Suit to recover; cum of 

money due on a mortgage originally entered 

into between the defendant and one S It was 
alleged that the benefit of the u a 

been transferred by the defendant to her bro 

ton of plaintiff, inconsidera- 

having paid to 8, the amount secu- 

■red by the mortgage. The lower Courts S 


Mortgage — continued. 

!• General —continued. 

as a fact that the plaintig paid the money, out 

h contended 

that he held the position of an equitable mort- 
gagee and that he succeeded to all the rights 
possessed by S under his mortgage. Held that 

nr.i ri u® circumstances of the case, as the 
plaintig had paid the mortgage amount to S 
there was a strong presumption that it was the 
mtention of the parties that the plaintig was 
to bold the same position as that held by S as 
mortgagee. [R., 32 P.R. 1903.] It was further 
argued on behalf of the defendant that if 
plaintig had obtained the rights of a mort- 
gagee m 1876, he would have pleaded this in a 
j^uit against him which the present defendant 
had brought against him in 1879 to recover 
possession of the mortgaged land. It was. 
however be d that nothing could be inferred 

suit, be did not plead his rights as mortgagee. 
The contention that the present plaintig 
(defendant in the former suit), nob having set up 
his title as mortgagee as a defence to that suit 
was debarred by s. 13. Civ. Pro. Code. Exp]. Il' 

from mamtaming the present suit based upon 

mortgagee, was 

held by the Chief Court to be untenable. The 
former suit was brought by the present defend- 
ant to obtain possession of the land ; the defend- 
ant (now plaintigi, never contended that he 
was under Che terms of his mortgage entitled 
to possession of the land, and the defence that 
he was mortgagee would have been no answer 
to the former suit for possession unless he 
could have shown that, as mortgagee, he was 
entitled to retain possession. SHEIKH Mehr 

[K. 32 p"t.”903.] 


-Mortgagee accepUng deed of further 

Ztelrit JlT “/ "‘o^tOKtors! effect on 

nteffn 0 / onginal mortgage.-Held, that the 

trovert h °'8>nal mortgage was not des- 

of f.irfhlr ‘‘r acceptance of a deed 

of further charge ovecuted by some only of the 

of °° own share 

ot the mortgaged property. Thakur Sinoh 

V. JAXGI SINGH, 11 Ic. " 73 . O.C 279,T 

n/ nW^^"”*?**^*^*^**^*^ ^f-Oftgage in place 

gage su6sis/s in new mortgage.— A mortcace 

rroth^er^s'b’'’ O' one of sev^ 

amoDrt’fhf K A partition took place 

amongst the brotbers. by which all joint pro- 

cap/’ secured by this mort- 

Ser in partition, the 

deed ’ Lrtgage 

the orickiifm^V mortgige substituted for 

the original mortgage must be deemed to be a 

Nar““'"“- 
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continued. 

1. — Qeneral-con^inu^d. 

mortgagee — ipportionvierit among several pro- 
perties.—\Wh\\e the Court may. in a suit where 
a prior incumbrancer is a party defendant, 
either order that the sale of the property should 
be held subject to the prior mortgage or that 
it should be sold free from the incumbrance 
of that mortgage if the prior incumbrancer so 
consents, there is no adequate authority for 
holding, in a suit brought by a second mort- 
gagee to bring to sale one out of several pro- 
perties over which the first mortgagee holds a 
lien, that the first mortgagee can be compelled 
to assent to an apportionment of his lien among 
the difiorent properties. MA KYAW v. M.A 

Shwb Me, 1 L B.R. 210. (25 W.R. 388, 9 
C. 406. 22 C. 33. D.) 

{2Zd)— Prior and pitisne mortgagees — Third 
mortgagee advancing inoney to pay off first 
mortgage — Preferential right of third mort- 
gagee over the second mortgagee— Money ad- 
vanced to pay off prior mortgage— Presumption. 

Xhe presumption, generally speaking, in the 

absence of any evidence to the contrary, is that 
a person, whose money goes to satisfy a prior 
mortgage, intends to keep alive that prior 
mortgage for his own benefit. (10 C. 1035, 
P.C., 3 C.W.N. 153, 4 C.W.N. 4C9. F.) So 
whore a third mortgagee advanced some money . 
•which was devoted to paying off the first 
mortgage, /leW, he would have a preferential 
right over the second mortgagee, and be would 
be entitled to a mortgage lien on the property 
in respect of the amount advanced by him. 
800BUAMANIAN CHETTY V. AGA HAJAT 
ALIiY KHOBASANI, 5 L.B-R- 138. 

{2i0)— Mortgage — Joint mortgagors ~ Co- 
mortgagor, satisfaction by — Subrogation, extent 

of, Hght of— Interest— Tender— Part-payment 

—Deposit tn Court— Appellate Court deUrmin- 
inn a larger sum to be due — — Wdcd ono 
of several mortgagors redeems the whole 
gage, he acquires a charge on the share of each 
of his co-mortgagors for his proportion of the 
expenses properly incurred in redeeming the 
property. He is, however, not entitled as a 
matter of right to claim interest on the redemp- 
tion money at the mortgage rate, from the 

date when be makes the payment to the date 

of realization. The right of subro^tion is 
founded on equitable principles, and the extent 
to which subrogation would be earned in any 
particular case must bo determined on equit- 
able considerations. The principle that a 
mortgagee is not bound to accept any sum in 
part satisfaction of his decree applies only to 
cases where there is no dispute as to wbat is 
due. 116 B. 141. Where a mortgagor 

brought into Court tho whole sum found duo 
by the Court o! first instance, and, upon an 
appeal by the mortgagee, the Jvppellate Court 
determined a larger sum to be duo : Uela, that 
the sum deposited operated as a payment pro 
tdnto and interest would run after deposit only 
upon the difleronce. DiOA&lHAR DAS v. 

Hakendra Narain panday, 11 C.L J. 


Mortgage — continued. 

1. — General— confinufd. 

226 = 5 Ind. Cas. 165= U C.W.N. 617. (28 A. 
482 = 33 I A. 81, Appl.) 

V2il)— Mortgage — Purchaser from mortgagor 
iyi possession— Dispossessioyi by purchaser uyider 
money decree agavist mortgagor. — A person 
who has subsequently purchased a property 
in execution of a simple money decree against 
a mortgagor cannot summarily oust a prior 
purchaser of the rights of the mortgagor who 
obtained possession of tho property prior to the 
said decree. GOPEE MUHTOON v. JHUGOO 
MUHTGON. 9 W.R. 150. [i?.. 6 B. 1G8. F.B.] 

i'2i'2)— Mortgage of jomt property, by receiver, 
pending partition suit — Attaching creditors of 
certain portion of the property,!, if entitled to 
vriority over yyiorigagee. — The question in this 
case was whether the attaching creditors of the 
shares of certain of the co-parceners of a joint 
estate were entitled to priority over a mort- 
gage executed by a Receiver pending a partition 
suit between the co-parceners. It was urged 
that the mortgage executed by tbe Receiver 
having been subsequent to the attachment, it 
must be held to bo subject to them, and that 
the attaching creditors wore, therefore, entitled 
to priority. Held, that it was immaterial what 
were the dates of the order under which tbe 
mortgage in question was executed or of the 
mortgage itself. The point was as to whether 
the suit for partition of the joint estate was 
pending at the time of the attachments, and, 
if it was, then, even if the order of tho Court 
and the mortgage executed under that order 
had been subsequent to the attachment, the 
mortgagee would still be entitled to priority, 
because it would otherwise be impossible for 
tbe Court to carry into effect a partition of the 
joint estate, if particular creditors of particular 
owners could be beard to say that they are en- 
titled to priority over persons, who have advanc- 
ed mone^' for the purpose of the partition, and 
on the faith of the Court’s order giving them a 
first charge on the property to be partitioned. 
Heuumhoo Nath Banerjee v. Satish 
Chandra Mukerjee, 33 C. 1175. 

{2iS)— Mortgage — Party paying off prior 
ynortgagee, right of, to charge on mortgage 
fands.— Where after an agreement by the 
owner of certain land to sell tho same to the 
defendant, plaintiff got tho lands conveyed to 
himself by the owner by means of an antedated 
conveyance and pending a suit by the above 
defendant for specific performance of the 
contract with him, plaintiff paid off certain 
subsisting prior mortgages on the land, plain- 
tiff was held to be entitled to a charge on tbe 
land to tho extent of the amount of the prior 
encumbrances discharged by him. Tho illegal- 
ity of tbe plaintiff’s act in getting his sale- 
deed antedated for the purpose of supporting 
his title could not vitiate the payment sub- 
sequently made bv him. which was in itself 
legal. SYAMALARAYUDU v. SUBHHRAYUDU, 
21 M. 143. CE.,31M. 439=18 M.L.J. 306 = 

3 M.L.T. 395; R., 6 M.L.T. 162, 19 M.L.J. 
489,3 
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^lor/^a^e— continued. 

1. General— con^^K^^e£i. 

to question validitu 

Jtvon.purchaser - Property sold subject 
to viortgage. -Where, in execution of a decree 

purchaser, not being the decree-holder who 
purchases the right, title and interest only of 
the judgment-debtor, is not entitled t^rL^^e 

of the"m°'? otherwise 

m the mortgage. RaM CHARW Mf«TR v 

B^AG^VA^• das, 7 A.L J. , 99:5 10 ^^: 


Mortgage— continued. 

1. General — continued. 


n 0/ ^lib-morigaqe - liiQhts 

ZnalJjT “'“"-.-The parchLers of a Z- 
mortgage may retain possession of the mort- 

g ged premises till the amount due uod‘=‘r the 

sub ^ortRaRe ia repaid and need nor.o;!- I' 

their tran^leror, their original mortgagee for 

1900 WamdadM P.R 

has not covenanted to discharge the previous 
incumbrance. As the principle of ^br'^gU^ 

P"- incumbrancer rests 

X^thP intention to keep 

a i\G the first mortgage as a shield against the 

puisne mcumbrancer. it is safe toehold that 
that presumption is rebutted when the transac 
the^nn^ question contemplates the discharge of 

P-y^^ont.outof 
Y T^M *^ovindasami Thevan 

CLJ 2RR rPT 10: 35.2 

'j/.lj.J. 2b3, G C.L J. 134, 17 M 0-2 3n M r-? 

-fi-) [E., 9 M.L.T. 253 = U Ind/cas. 139 j' ’ 

i 2 i 7 )— Mortgage debt paid by third varh,— 

Subrogatton^Third party's right-R:X to 
sta^xn mortgagee's shoes-Taking mlrtgage 
bond. X xiecessary-Tttle of purchaser at aZ 
tion-saie—bale by judgment-debtor after auc 

\ftZ before issue of sale certificate— If 

title of auction purchaser defeated— Civ PrJ 

Coda (Jcf XIV 0/ 1882) s 3ifi Wk 

^br -rn^^ “r niti’^bt;, 

encumbrance, m respect of which the salo^w^s 
ordered, enures to the benefit of the party niT 
ing the payment (28 A 77ft ft at / 

AeW.N. 1906 230 29 M ft? p’;* 6.-^0, 

perty he is not entitled to ola^m Zr '’.T' 

of the orisfnfl mortal 
charged, and the resu.^lf^hl^ht i^^n^rentll' 


llV° And ‘T ‘he original mortga- 

fhTadtl^ ' ‘"‘“®'°‘crval, thatis, between 
the ad\anco made by him and the taking of the 

ecur.ty subsequently, the property, ‘s t/ans 

fer" TheVM''‘"f be subject to that trans- 
be deflated hi" ""I P'‘'^=*‘’«cr cannot 

menfdlhf ‘''““s'cr made by the judg- 

ment-deotor between the date of the «ale and 

the date of the confirmation of the sale Ram 

Saran S.ngh v^Khakhan Singh, B ind, Ca” 

-Where the kobala by which mortga^d pro: 

weie";;;d"off°JutTf'?he"";Lrhre^:^^ 

sTrv for thl^. { subrogation, it was not neces- 

agrLmelt"tr:ubmgate 

edT^h fate cf interest is not prov- 

should nof'r °h ““™“5‘=i°o»bIe, the Court 
Should not disturb ,t. Costs form apart of 

11 ' Prayaq'naT'^ of 

14 ■C,W.N, 1093 Eai, 

or xnteyitxon— Legal and equitable claim it 

p5S-S“S=3™i 

lalsely seated that the pro'/ertTrs “thlfX 

iree from encumbrance • Rfiiri _ Tk^f Vi! 

g|S£-HE«::r 

by agre:mr„r“ "Itf T/ 

C-L.J. 611, D, ; G C,L,J, 134, V) 

- Subrogation - 

r?j. “ rSH" 

of prior mortgagl“® whio“h th”’‘*'h' ‘ h® P’ynico' 
the mortgages o®f the defenfan^No'^ w^plilr 

ueid\zri^: 

uece was no new transaction nor 
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Mortgage — contioued. 

1. — General — continued, 

dealing with the property during the pendency 
of the suit, that all that happened was that 
the plaintiS took over mortgages which had 
come into existence prior to the mortgage suit 
of defendant No. 4 and thereby become subro- 
gated to the rights of those mortgagees, who 
obviously could not have been bound by the 
doctrine of lis pendens, and that the plaintiff 
also could not have been so bound ; Held, also, 
that, in the absence of evidence to the contrary , 
the presumption is that the plaintiff intended 
to keep those earlier mortgages alive for hU 
benefit. TARA PROSAD MANDAIi v. KUISTO 

Prosad Panda. 7 Ind. Cas. 473. 

{' 2 bU~Oo mortgagor paying off lohole debt — 
Charge upon the other co-mortgagor's property 
for hts proportion of the debt — Priority over 
mortgage by latter of subsequent date— ‘Subroga- 
tion — Transfer of Property Act (IV of 1882), 
ss. 82, 95 and 100,— One out of two co-mortga- 
gors is under no obligation, as between himself 
and the co-mortgagor, to pay the latter’s share of 
the debt. As he cannot redeem the mortgage 
piece-meal, he is bound to pay the whole 
amount of the mortgage, and if he does so. he 
is, by such paymenti subrogated to the rights 
of the mortgagee and is entitled to priority 

over subsequent mortgagees from his co mort- 
gagor. A mortgagor who discharges a simple 
mortgage acquires a charge on the property of 
his co mortgagor comprised in the mortgage 
for a rateable share of the debt. UAR Prasad 
V. Raghunadan Prasad. 6 A L J 67 = 31 A. 
165 = 1 Ind. Cas. 825 = 6 A.L-J. 832. (26 A. 

227. F.) [R., 11 C.L.J. 226 = 14 C.W.N. 617, 

5 Ind. Cas. 165.] 

(252)— Mortgage —Prior mortgage, extinguish- 
ment of — Parties, intention of— Effect of pay- 
ment of prior mortgage by subsequent mortgage— 
Subrogation- — 'i'ho appellant held a mortgage 
of 25th Juno 1889, while the respondents had a 
mortgage, dated the 14th April 1888. The 
appellant, however, had, in accordance with 
the terms of his mortgage-deed, satisfied two 
earlier mortgages, dated respectively 26th June 
1886. and 28th June, 1887. In a suit for sale 
brought by the appellant on foot of hU own 
mortgage, he claimed priority in respect 
amounts of these two earlier mortgages. Held, 
that the intention was that the earlier mort- 
gages were to be kept alive for the benefit of 
the appellant and that he was entitled to 
priority. (10 C. 1035. 29 0. 154, 33 C. 1133, F.) 
Held, also that, in making the payment, the 
appellant did not act as the agent of the mort- 
gagor. (27 A. 400, A.W.N. 1907. 85. Diss.) 
Held, further that the appellant was entitled 
to pat forward in his suit tbe right which he 
had acquired by paying off the earlier 
gages. GUR NARAIN v. SHADI LAL, 8 A.L. 
a. 1289 = 12 Ind. Cas. 607 = 34 A 102. 

[253)— Subrogation — Lien of auction-pur- 
chaser of land — Paying off mortgage-money 
Purchaser in possession— Sale set aside. -A pur- 
chaser at auotion of land who, while in pos- 
session, pays off a pre-existing encumbrance 

c. vn— 7 


Mortgage — continued. 
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on the property, is entitled to stand in the 
shoes of the mortgagee, whom be has paid off. 
although the auction-sale under which he pur- 
chased is subsequently set aside. KESRI MaL 
V. Mub.auak Husain, 8 A.L.J. 663 = 10 Ind. 
Cas. 556. 

(254) — Decree on mortgage bond — Immoveable 
property. — A decree obtained on a mortgage of 
immoveable property, is not immoveable pro- 
perty. Gous Mahomed v. Khawas ali 
Khan, 23 C. 450. {Rel. on, 6 C.W.N, 5: R., 
A.W.N. 1904. 141 = 26 A. 603 , 18 P.R. i;i09 = 

22 P.W.R. 1909 = 1 Ind. Cas. 450 ] 

(255) — Construction of decree— Mortgage-de- 
cree — Direction to pay — Personal liability . — A 
direction that the defendant do pay a certain 
sum of money prirna facie imposes a personal 
liability, though no doubt the words are not 
conclusive cf the question. It may bo that 
other clauses of the decree, if read together 
with such direction, might shovv that all was 
meant by what is prima facie a direction was 
to declare the amount for which the defendant 
was liable and the only immediate remedy in- 
tended to be given was against the mortgaged- 
property. A mortgage-decree, that gives con- 
current remedies against the mortgaged-pro- 
perty and the judgment-debtor personally, is 
not in aceordance with the Transfer of Property 
Act. but such a decree cannot be said to bo null 
and void. It is only irregular in form, and if 
allowed to remain unimpeached cannot bo call- 
ed in question in execution. THE RAJ.AH OF 
Kalahasti v. Rajah Kumara Venkata 
PERU.MAL R.A.), 2 M.W.N 1911. 458 = 10 
M.L.T. 429 = 21 M.L.J. 1036 = 12 Ind. Cas. 
689. 

(256)— Mortgage, decree nisi — Application for 
Oredr absolute- Receiver , appointment of plaintiff 
as — Accounts, examination, of receiver— Order 
absolute, if can be made before examination of 
accounts— Jurisdiction of Court which made the 
decree nisi which was varied on appeal to the 
High Court— Order absolute, if a decree and ap- 
pealable as such — Transfer of Property Act (IV 
of 1882), s. 89 — Order for the examination of ac- 
counts, interlocutory if decree — C. P. C. Act V 
of 1908), O. 34, r. 5, sub-rnle2--Practice — Decree, 
/orw o/. — An order granting or refusing an appli- 
cation for order absolute is a decree within the 
meaning of the C. P- C., and is appealable as 
such. (29 C. 651, 10 C.L.J. 91, R,) An inter- 
locutory order for tbe examination of tbeaccounts 
of a receiver cannot be treated as an adjudica- 
tion of any right, claim or defence set up and is 
not a decree. An application for order absolute 
is to be presented to the Court which made the 
decree nisi sought to be made absolute, and 
even if tbe preliminary decree has been made in 
modification of the order of tbe Court of first 
instance by a Court of appeal, the application’for 
, order absolute may, both according to the prac- 
tice of this Court and inlaw, be made to the 
Court of first instance which made the decree 
nisi : there is nothing in the law which requires 
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that the application should be made to the 

31 A. 328, 23 M. 521. 
25 C. 133. 12 C.W.N. 1023, R. (C i^.) in a 

mortgap suit in which a receiver of rents and 
profits has been appointed, the judgment ought 
to direct that m taking the account, the plain- 
tiS should be charged with the amount, (if anv- 
thing) paid into Court by the receiver, and wich 
such a sura as should be in the receiver’s hands 
at the date of the certificate, and with such a 
ium (if any) as the plaintiff should submit to be 
charged with m respect of rents and profits to 
come into the receiver’s hands prior to the order 
absolute. (U C.L.J. 81, 155, Expl. d; Diss.) 
The receuer appointed in the course of a mort- 
gage suit should ordinarily be an indifferent 
person between the parties to the suit, one who 
has no pecuniary interest of his own. which 
might confiict with the duties of his office. 
The propriety of appointing the mortgagee him- 
self as receiver IS extremely doubtful, and it 
wou d be prudent on the part of a plaintiff 
mortgage if he does not accept the office of recei- 
ver. If. however, a plaintiff mortgagee accepts 
the office of receiver, he is liable to account, and 

‘i by him must be ap- 

phed towards the discharge of the judgment 

debt, before he can obtain an order absolute for 

sale. If the mortgagee is himself the receiver 

-be sums actually realized or which with duo 

diligence might have been realized by him 

18 C. L. J. 439 = 6 Ind, Cas. 323. 

Decree tinder award upon— 
CJicice left to proceed either against mortganed 
property or against other properties and person 
Executwn— Right to proceed first against 

c*/ Property Act ~ Non-appli. 
cabilUy to Sind— Award— Objections to filing 

filing - Non-maintain. 
ability before execution Court— Validity of 
decree-Executing Court not enlitUd to quest. 
wn.-- Where a mortgage-decree passed upon an 
award loft it to the choice of the plaintiff to 
proceed first either against the person or against 

the mortgaged-properties — Hefd, that the 

judgment-debtor had no right to claim that 
^e mortgagee should realize his security first 
The mortgagee is at liberty to proceed in exe- 
cut.on under the same decree either against 
the secured or unsecured property. (26 A 25 
31 B. 540. 22 C. 813, 26 C. 166 2 a 213 4 a 

497,22). The Transfer of Property Act, 1882 has 

Wh?rfa d “ DaubQ 

r^Zt passed upon an award 

a Court of execution can neither consider 
objections which might perhaps have been 
raised to the filing of an award nor question 

SERAI SON OF 

bERAI IIAHAMED NawAZKHAN v. CHAN- 
OOOMAIi BhOJRAJ, 5 S L R 71 /1 2 Rnm r 
R. 1074, 22 B.475, F.) ' 

(258)-aforlgngor and mortgagee - Pinal 

deoree-Aceounts-Bxecniion- Legality - Z 

counts between a mortgagor and mortgagee 


continued. 

i-— General— confmued. 

should be taken by the Court before passing a 

fakfnf provision in the judgment for 

taking account between the parties in exe- 

witli law. Varid 

KHEK, M RFNCHORDIN 

JvHEKI. 1912 M.W.N. 400 = 15 Ind. Cas 362. 

0>ie of 

the mortgage items shown to b-^long to a stranger 

Mortgagee not bound to attempt to sell 

against the judgment 

is nnt* ^ mortgage decree-holder 

IS not bound to make attempts to sell 

judgment debrnr. before he can 
properties of the judgment 
^ CHARIAK v. BOGI- 

22^ L J M.L.T.525 = 

decree, whether attachment 
necewari/ for execution of— Attachment of 

ciri^r 

fora mortgage decree-holder to °att’acT^tbI 
property which forms the subject of the 
mortgage. But even if such decree-holder has 
taken out an attachment which it is not neces- 
sary for him to do. 8. 278 CPC 

application 'will lie 
under that section for the removal of the attach- 
ment. Gobalu V Po Hla, 4LBR 82 = 14 

Bur. L.R 201. (4 C. 631, R. F { c r I 

42, 20C.682, fl.) C.L.J. 

of shares- 

4f?»^eme7if to receive allowance.— Where a 

s/x roTa'l " and 

clkafn inheritance to 

nnS'nally belonging to a 
paternal ancestor of the sons, and the six 

mntlT'' 'Dstead of their shares a com- 

muted allowance, held that the holder of a 

money decree on a mortgage-bond in wh^ch the 

'niatives had jointirp ed^ed 

o? mone!"''‘ M ‘ho Paymfnt 

Of money, could, as against the son^i sell the 

seven shares m execution of his decree, it not 

appearing that the agreement to accent the 

commuted allowance was irrevocable or tha? 

that agreement bad not been entered into with 

the widow alone. Rally Prosad Rr>v v 

SI.-ED SARFERAZ ALLI, 1 C.L.R 399. "• 


decree, sale 

unaer hien.—k mere money decree uoon a 

TOwe? Ts ‘he judgment-creditor the 

^h^ hen Zh “ “°“S^god property with 

X'rpoweJ*?: 

(263) — Mortgage decree — Execution — 
Pu^haser— Failure to get possession— Suit to 
recover possession— Obstruction by person inU- 

is £0 te’fu n *" ^cree-V/ho 

M £0 re£0itt possession.- The purchaser at a sale 
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in execution of a mortgage-decree, if he fails to 
get possession or is dispossessed, is entitlci to 
recover possession by suit from a person 
interested but excluded from the mortgage- 
action, subject to that person’s right to redeem. 
Salimuddi Howladar V. uziR Mahomed 
HOWLADAR, 13 Ind. Gas. 299. 

(264) — Mortgage-decree — Sale for arrears of 

revetiue pending suit— Attachment of sale-pro- 
ceeds, if satisfaction. — Where the surplus sale- 
proceeds, in the hands of the Collector, of a 
mortgaged property sold for arrears of revenue, 
after the preliminary decree passed in the mort- 
gage suit, was attached in execution of that 
decree, and subsequently the decree was made 
absolute. That, so soon as the decree 

was made absolute, the sum attached became 
available to the decree-holder, and to that 
extent the decree was satisfied to that 
date. Gopi Krishna Mandol v. Ram Lal 
Mandod, 14 C.W.N. 484 = 3 Ind. Caa. 524 = 12 
C.L.J. 468. (33 C. 846. D.\ lOC.L.J. 150. R.) 

(265) — Decree onmortgage~-Sale in execution 
— Purchase by decree-holder — Obstruction in 
taking possession by alleged purchaser — Fresh 
suit on mortgage. — The piaintiS, a mortgagee, 
obtained a decree for sale on her mortgage, and 
in execution purchased the mortgaged-property; 
on coming to take possession she was opposed 
by the defendant on the allegation that she 
had purchased the mortgaged-property|from the 
mortgagor. This was the first time the plain- 
tiff heard of the sale and she now brought a 
suit on the mortgage-bond : — Held, that the 
plaintiff is entitled to suo the purchaser in pos- 
session, of whose possession she had no notice, 
on the mortgige as long as she is in time, and 
a suit for possession giving the defendant an 
opportunity to redeem would only be an alter- 
native course of action involving precisely the 
same issues. BADAM KUMAUI DaSI v. HARI 

Dasi Dasi, 11 Ind. Gas. 74 = 16 G.LJ. 38 
(14 C.W.N. 346, 5 Ind. Cas. 710, Rel. on.) 

(2661— Swif for recovery of mortg^e-debt— 
Form of decree in use before the passing of the 
Transfer of Property Act— Attachment of non- 
mortgaged property — Effect of such attachment, 
— In a suit for recovery of mortgage-debt, a 
decree was passed, before the coming into 
force of the Transfer of Property Act, 1882, in 
favour of the plaintiff, declaring the amount 
duo to him and that he had a lieu on the pro- 
perty of the mortgagee for the amount so found 
to be duo. In execution of that decree, the 
judgment-creditor attached certain property of 
the judgment-debtor other than the mortgaged 
property This property wa*, in due course, 
sold, and subsequently certain mortgagees, who 
had taken a mortgage thereof pending the at- 
tachment, sued to have the sale set aside. Held. 
that, ewing to the form in which the original 
decree was passed, the judgment-creditor had 
full power to attach and bring to sale in execu- 
tion thereof any property of bis judgment-debt- 
or. Ram Baran Binoii v. Gohind Singh, 
A.W.N. 1906, 7 = 3 A.L.J. 93 = 28 A. 293. (2 

0. 213, F.) 


(267) — Decree nisi — Hypothecation of bullocks. 
— On the Hth April, 1897, defendants passed to 
plaintiff a bond promising to return three 
khan-dies of paddy with an increase of 50 per 
cent., and hypothecated without possession 
two bullocks as security for the debt. Tbo 
plaintiff sued to recover the value of three 
khandies of paddy (not the paddy in specie) by 
the sale of hypothecated bullocks. Tbedefend- 
ants admitted the debt but prayed tor instal- 
ments. Held, II) that the proper decree in 
the case would be a decree 7iisi in the first 
instance, for the replacement of paddy and in 
case of default for the sale of existing hypothe- 
cated property with liberty to apply in case the 
amount is not realized : the decree to bo made 
absolute on the expiration of six months, as 
an ordinary mortgage of lands ; (2) that as six 
months were allowed for payment the question 
of instalments did not arise. SHIVRAM v. 
Bhau, 4 Boro. L.R. 577. 

(269) — Mortgage-decree — Interest at contract 
rate allowed up to date of realizatioyi. — Interest 
must be allowed at the st ipulated rate up to the 
date of relaization. Ganga Ram Marwari 
V. JAIRALEA NARAIN SINGH, 30 C. 953. (26 

C. 39, P.C., 23 A. 181, F.) 

(269) — Mortgage — Interest — Whether ynort- 

gagee entitled lo interest at Court rate or contract 
rate. — Mortgagees are entitled to interest cal- 
culated according to the mortgage-deed, and 
not according to the decree. VENR.tTASAMI 
NAICKEN V. Raman.athan Chettiau, 7 M. 
L.T 194 = 5 Ind. Gas, 9l6. (18 C. IGl. P.C., 

F.; 5 C.L.J. 315. 31 M. 258, i?.) 

(270) — Swii for enforcement of mortgage secur- 
ity — Compound interest, covenant to pay, if 
enforceable — Mortgage-decree — Interest after 
date fixed for repayment. Power of Court to 
grant — Civ. Pro. Code (Act XIV of 1882), 
s. 209 — Practice of Court — Discretion of Court in 
matters of interest in special cases. — When a 
decree has been made on the basis of a mort- 
gage and a date for payment of whatever might 
be duo thereupon has been fixed in the decree, 
the matter in oontroversy passes from the do- 
main of contract into the domain of judgment. 
The decree decides finally the rights and liabi- 
lities of the parties, which must thenceforth 
be ascertained by a reference to tbo decree and 
to tbo decree alone. It is not open to either 
party to go behind tbo decree and rely upon tbo 
terms of the original contract. The interest to 
be allowed after tbo date fixed for payment 
should have regard to the aggregate sum due on 
that date and not merely the principal amount 
mentioned in the mortgage-bond. (24 C. 150, 5 
C-L.J. 106, F.) According to tho usual prac- 
tice, interest is no doubt allowed ac G per cent, 
after the date fixed for payment, and although 
the Court would hesitate in any ordinary case 
to depart from what has been the well-settled 
practice as to tho rate of interest in mortgage 
suits after tbo date filed in the decree for pay- 
ment. there can bo no question that, in any 
special case where tbo circumstances justify a 
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reduction in the rrite of interest, the Court 
%vculd be prepared to make the necessary order 
in the interests of justice. MaNAGI Sinoh v 
Saheh Ram Singh. lO C L.J. 203 (f i 
Ind. Cis. 300 ] 

(271)— Suif fo recofgr interest and compound 
interest -Mortgage— Construction— Remand.— 

The plaintiffs sue! to recover from the defend- 
ants the unpaid amount of interest due to the 

plaintiffs from the ‘ilst July 1893 till the 21st 

July 1903. on the amount payable to the latter 
under a registered mortgage-bond dated the 
21st July 1393 parsed by the defendant No 1 
for himself and as manager of his joint family 
to the plaintiffs’ deceased father, together with 
another amount representing compound inte- 
rest on Rs. 1.200 accruing due every year dur- 
ing the said period as stipulated in the bond 
There were various pleas raised in defence, and 
the first Court after considering fourteen issues 
BUDstantially decreed the suit. But on appeal 
the High Court dismissed it on the ground, that 
upon a proper construction of the mor'rgiae 
bond, there was no personal covenant on the 
part of the mortgagor to pay interest from 
year to year, and that therefore, the plaintiffs 
were not entitled to bring the suit. Ileld 
reversing the High Court, that there was a 
covenant in the mortgage-bond to pay interest 
from year to year and that the case should be 
remanded to the High Court so that the other 
issues might be dealt with. Madappa Hedge 

Beat, 2 M.W N. (1911), 1 P C =13 Bom L 

R. 698 =14 C.L J. 243 = 13 C.W N 962-3S R* 
327 = 12 Ind. Cae. 42. 

{27l-a)— Mortgage— Members of Mitakshara 
family— Father, appointment of, as guardian ad- 
litern, validityof — Novation of contract — South- 
al Perganas Settlement Regulation (III of 1872) 
s. 6— Compound interest— Voluntary agreement 
to pay interest or damages.- A mortgagor is 
bound by the doctrine of estoppel not to ques- 
tion the title of the mortgagee. Ic is not open 
to him to contend that the interest which he 
pEofepedto transfer to the mortgagee could not 
validly be transferred to the latter. A minor 
son of the mortgagor who was governed by the 
Mitakshara School of Hindu Law was no party 
to the mortgage, but was joined as defendant 
in the mortgage-suit ; it was ruled that his 
father, one of the executants of the mortgage- 
deed, should not act as his guardian ad litem. 

An ongmal contract is discharged when satis- 

faction has been entered upon the original bond 
If the discharge has been entered, the presump- 
tion IS that the old contract has ceased to exist 
and the new contract has been substituted in 
Its place. To effect a novation pursuant to an 
agreement to accept a new contract, the con- 
tract which IS substituted must be one capable 
of enforcement in law. Where, although no 
cash payment was made, an endorsement was 
made on the mortgage security to the effect 
that interest had been paid and a rokka was 
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taken by the mortgagee for the precise sum 

subsequent mortgage. 
Held that under s. 6 of the Sonthal Perganas 
Setrlemenc Regulation, the rokka amount 
should be excluded from the subsequent mort- 
gage and the endorsement on the mort^age- 
bond should be Ignored. If tho debtor volun- 
tarily agrees to pay interest or damages upon 
sums useu or retained, it is not open to him to 
contend liter that the agreement to pay such 
mterest or damages was without consideration. 
Kautiban Saha v. Dhiku Singh, 16 C L 
J. 264 = 16 Ind. Gas. 246. 

a rl)— Mortgage-decree — Construction— Pro- 

nisi-Decrce a6so- 
U e - ExecuUon - Court executing decree, 
power d— Dateoj realisation,” meaning of— 
Calculation of interest on mortgage . — A Court 
executing a decree is precluded from making a 
proper decree— a decree which should have been 
drawn up— It can only construe the decree with- 
out adding to or subtracting from it. The 
previilipfT practice in the Province of Bengal in 

mortgage cases is to allow interest at the coo 

tract rate up to the date fixed for payment by 

the '■ annum, and 

the date of realisation ” is understood goner- 

tbe^datror"^ the date fixed for payment and not 
the date of actual payment by the mortgagors 

OQ realisation by execution sale, though ^occa- 
sionally words are imoortod to signify ^be date 
of actual realisation. The words ““L date 
reiliaation in tho decree mean the date fixed 

decree, that is, a date wich- 

lao. 29 C. .3, M) [fl.,14 C.W N. hs] °‘ 

Afina— Where a mortgage-deed providm*’ a cer- 

interest from d tte of due stfoulates 

a certain period, after which, if he did not 
redeem, he is to pay the principal and interest 

meant a contract Vt 
the continuance at the same rate of interest 
till payment. “ Malikana ’• means nil ntt 


Civ. Pro. Code (Act V of lonqi L o 
between prior 

tiv o1 

distrihntion^f , — Ofder directing the 

H£ 

1908. and is, therefore, a decree within s. 2 
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aub-s. (2) and is appelaable as such. In directing 
the distribution of the sale-proceeds, the Court 
should proceed upon the assumption that each 
of the prior encumbrancers was entitled to in- 
terest at the contract rate up to the date of tbe 
confirmation of the ^ale. which was the earliest 
date on which money became really available for 
distribution amongst the difierent mortgagees. 
BBNODE LAL BANDOPADHVA V. Srikristo 
Chuckeubutty, 8 Ind. Gas. 4. 

(215)— Mortgage — Interest — Charge. -It, is 
well settled that, when there is nothing in the 
mortgage-deed inconsistent with tbe interest 
being a charge on the mortgaged property, it 
becomes just as much a charge on the security 
as the principal debt. When a mortgagor 
agreed with the prior mortgagee that all the 
produce of tbe mortgaged land would go to him 
in lieu of interest on bis loan, and within a 
month of the prior mortgage executed a mort- 
gage in favour of another person, which was 
silent as to the first mortgage and purported 
to give the second mortgagee a right to pos.ses- 
sion and to recover his interest m the lirst 
place from the produce on the land, held, that, 
since there was no mention of the first mortgage 
in the second mortgage and the interest on the 
first mortgage swallowed up the entire produce 
of the land, it was reasonaole to hold that the 
second mortgage was a fraud on the part of the 
mortgagor, and the second mortgagee was entitled 
to a charge on the land for both tbe principal and 
the interest. WaDHOO SHAH v. MIaN hAKIR 
AHAMAD. 116 P.L R. 1909 = 3 Ind. Gas. 978 = 
162 P W.R. 1909. 

(276)— Decree— Decree up07i a mortgage— 
Construction— Future interest to date fixed for 
payment. — Whore a decree directed payment of 
mortgage-money and costs of the suit with 
future interest to the date fixed for payment, 
held that the decree-holder was entitled to 
interest until realization. Ha.JA GOKULDAS 
V. Sheth Ghasiram 10 Bom. L.R. 144. 

(‘276-a) — Mortgage-decree —Rate of interest 
After the daU fixed for payment.— A mortgage 
decree-holder, after the date fixed for payment, 
is entitled only to interest at G per cent, per 
annum, and not at 18 per cent, the contract 
rate. JOHYAM NARAYANIAH v. Ul'ru 

MadhaVA Rao. 13 M.L.T. 212 = 1913 M W.N. 
175. (34 C. 150, F.) 

(276-6) — Interest— Realisation, date of — Un- 
successful appeal by mortgagee Personal 
decree, if can be passed against purchaser of 
equity of redemption. — A mortgagee is entitled 
to interest on the principal amount at the 
contract rate up to tbe date fixed by the Court 
for repayment of the mortgage-debt. The time 
allowed to tho mortgagor will not be enlarged, 
merely because an appeal is preferred against 
tho deoteo, whether by the mortgagor or the 
mortgagooi which is afterwards dismissed or 
withdrawn. Whore tho mortgagee himself 
preferred an unsuccessful appeal and the mort- 
gagor did not ask for extension of time to 
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enable him to redeem, it was not open to tho 
mortgagee to demand interest at tho contract 
rate up to the date within six months of the 
dale of the final decree . 1 13 C. 13, 22 C. 407. D.) 

A personal decree cannot be made against 
the purchaser of tbe equity of redemption. 
T\RA CHAND V. BRO.IO GOI'AL. 17 G.L.J. 
120. (15 C.L.J. C8 = o9 l.A. 7=33 A. 352, 

B.) 

(• 277 ) — Simple or anomalous mortgage— Co- 
venant to pay— Option of jnortgagee to take 
possession on default of payment of mteresl- 
Mottgage, if usufructuary — Decree for sale, if 
proper. — Held, on the terms of the bond in 
suit, that It was a simple mortgage. A simple 
mortgagee is entitled to a decree for sale as a 
matter of course, notwithstanding that, under 
the terms of the mortgage- bond he has the 
option, on the mortgagor’s default in payment 
of interest, “ to take possession of the mortgage 
ed properties and to enjov the same as under a 
usufructuary mortgage.” LINGAM KRISHNA 
BHUr.VTI DEVU GAUU v. SRI MIRZA SRI 

PUSAPATI VUAYARAMAGA.JAI’ATIRAJMAHA- 

RA,iA Manya Sultan Bahadur of Vizia- 
NAGRAM. 15 C.W.N. 441, P.G. =9 M.L.T. 445 
= 8 A L.J. 594 = 13 Bom L.R. 447 = 13 G.L J. 
584= 10 Ind. Gas. 272 = M W.N. 1911, 429 = 21 
M.L.J 1147. 

(27S)— Custom — Alienation by father— Neces- 
, sary debt— Mortgage-debt due by father DUe- 
I rest for unexpired period of mortgage— 

\ deuce— Payment of consideration— /Idmissions 
before sub-registrar. — In a suit by a minor son 
to set aside a sale of ancestral land made by 
his father, it appeared that the vendee had 
paid oQ mortgage-debts due by the father raised 
on tho security of the land, and the vendee 
charged interest for tho unexpired period of the 
mortgages, which were for fixed terms. Held, 

• that the interest could not be disallowed. Held, 

I also, that, ill such cases, when a sura of money 

• is alleged to have been paid in advance to the 
‘ father, and tho payment is admitted by him 

at tho time of rogis'traticn. and the registration 
of tbe sale-deed is followed by mutation of 
names, tho payment may be accepted as proved. 
NihalSingh V. Kartah Singh andTeju 
SINGH. 88 P.L.R. 1909 = 89 P.W.R. 1909 = 4 
1 Ind. Gas. 890. (97 P.R. 1901. F.) 

I 

[ 21 ^) — Mortgage —Interest subsequent to con- 
ditional decree for sale or foreclosure— Contract 
rate — Court-rate — Wien allowable — Exten- 
sion of time for payment — Court's power to 
impose fair terms as to inferesL — Despite the 
express provision in a mortgage-oond that 
interest will be paid at the contract rate up to 
the date of re-paymoot, interest subsequent to 
I the date fixed for payment by a conditional 
' decree for sale or for foreclosure will be allowed 
i on the whole sum due including costs, only at 
1 the Court-rate instead of at the contract rate. 

! (23 A. 181. P.C.. 34|0. 150. P.C.. 4 N.L.R. 1, 
5 N.L.R. 37, F.) If an extension of tho time 
allowed for payment be granted, it is open to 
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the Courts to safeguard the mortgagee's inte- 

interest, and 

to consider the^terms of the mortgage-bond in 
7 n"l R 

/ W L.K. 14 = 10 Ind. Cas. 695. 

Mortgage-decree— Purcim^e of mort- 
med property by tfic decree-holder -S^^L 

To deTrT I' "^'^’'‘ooged property prior 

redertnhU L P^'^ate purchaser to 

.Tsr. -rit" .'.r 

appellant, who wr/^ot 

CourTaa®ct^r^“‘'- ““at thoM' !“ 

f\s<>¥ M must be treated as valid and 

ZlllUlo entilTt 

the mfr. Jge.deed inV nn? “> 

decree, VENKATiSAwa.Ti^.r““°''‘*‘°® “’® 
NATHAN CHETWYAra r"®'".''- R'""'-'' 

LT 4oq no n ,t?’ ® Gas. 153 = 8 M. 


TOSSi&SfrS' 

applied To2““eA.r"' 

upon the Registrar a calling 

the will in Court whi^l Assurances to deposit 
January, 1902 ’ tHa on the 24th 

zip 

Z£\zz\:^^:rz 

from the 3td May ?902 ‘ih 
defendants’ notice’ exSd *^ Dl“° ‘*‘® 

Dahabhoy, 4 Bom,“^‘r«3 = 26 ^• 

reZX'tZ’'puZe7f:^rL^^^ 0<^l 

reXV;^ m^ 

«ady“hr “’Tfh ““"“‘““'‘Vp-dTc^fw^ 


Ai ortgage -continued . 

General— confinued. 

dernanded three months’ extra interest -.—Held 

b> the^ni 7" ^ tender of the monej^ 

b> the mortgagor and that interest over the 

amount ceased to run from the date of the 
R 38?! Hoinusji. 5 Bora. L. 

J^S^)-~Mortqage by conditional sale-Mort- 
gagee spending money for protecting property 

fnttlT - ^n^^resf.-Comprund 

interest on sums spent by the mortgagee to 
protect the subject of the security, or fimple 

nTT «Pent in improveme’nt “vi 1 

not be allowed. KiSHORl MOHUN Ro\ v 

P R 228 = 22 I A 183 

P.C.-S M L J. 261 = 6 Sar. 649. 


pa^meni of compound 
te es in default — Whether penalty^Rate of 

interest allcwable between date of mortgage- 

decree and date fixed for paijrnLt-S m 

LonaT 1 stipulation ifa 

i^tP ft Payment of compound 

nterest in default js not astipulation by way 

mortgagee is entitled to 
recover the compound interest. Even if s. PG 

T.P Act, does not bind the Court to award the 
the date of the mortgage-decree and the date 

fixed for payment, the Court may in its discre 
tiOD award that rate, especially in a case Hke 
the present where the mortgagee cannnro«# 
payment before the time fixed. Veera'reddi 

V. 8uhh.4Na\a Setti, 8 M.L.T 387-8^rnH^ 
Gas. 339. (21 M. 365, F.) 

C^S^—Interest—Application of the rule of 
damdupAO (0 -The rule of damdupat apphes in 

h and'^ oredh 

"r^e" n^rtT 

where the mortgagee has been placed in posse/ 
8l<m, and is accountable for profits received by 
him as against the interest due. But wLte 
those profits arc by the terms of fh^ k j 
received for only a portion of the intereH^on 

general rule of dam° 
sXD4 RABvf mortgage accounts. 
55 T=Tb 114. * 1 Bom. L.R. 

{2SGj~Mortgage—Rule of damdupat ain^Ii 
ca6ifi(p of after the enjorcement of tL Trailer 
of Property Act-Right of mortgagee to for 

A Hindu mortgagor can claim the application 
of the rule of da77uiup(zi when thf original 

Tv sfbf n ^ notwithstanding 

by subsequent assignmoob the person who 
^a.ms the principal and interesMue on the 
mortgage is a Parsee. The Transfer of Property 

of L application of thfrule 

s r.S’i; £“v-.7c~ 
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Mortgage — contiDuod. 

1.— General — continued, 

(287) — Mortgage — Interest — Rule of dam~ 
dupat, applicability of — A mortgagee is entitled 
to have interest added to tno principal at the 
rate stipulated in mortgage-deed, and to 
appropriate the rents and profits received by 
him in or towards the satisfaction of such 
interest, but if, after such appropriation, the 
amount of interest now due and payable on tho 
foot of the mortgage exceeds the amount of 
the principal, then, according to the rule of 
dajndupat, the motigagee’s claim must be limit- 
ed to double the principal amount. SHRI 
GANESH DHARMIDHAR MAHARAJDEV V. 
KEgHAYRAV GOVIND KULGAVKAR. 15 B. 
625. [Overruled, 20 B. 721 ; R.. 20 13. 611, 24 
B. iU, 15 M.C.C. R. 227.] 

(299) — Prior charge entered in registered sale- 
deed ^Mortgagee of vendee omitting to search 
register, 7iot a bona fide transferee with- 
out notice. — Where, under the terms of a sale- 
deed. the vendee had agreed to pay a certain 
malikana allowance charged on the property, 
a subsequent mortgagee from the vendee, who, 
if he had searched the register, would have 
ascertained the terms of the deed, and would 
have had actual notice of tho charge, was held 
not to b 3 a bona fide mortgagee without notice, 
because, in not having seiirchod the register, 
he must have wilfully abstained from making 
the search or was guilty of gross negligence. 
CnURAMANv. 13ALLI,9 A. 59l = A.W.N. 1887, 
121. (2 A. 162, R.) [Disappr., 7 C.W.N. 11 : 

R., 134 P.L.R. 1901, 8.L.R. 104.] 

(289)— Assignment of mortgage, amount of 
consideration of, for the purposes of registration. 

— i'he question in this case was whether the 
deed of assignment of tho mortgage iu ques- 
tion required to be registered. The case turned 
on tho point whether the said assignment by 
one A.P. to B.P. conveyed an interest of great- 
er value than Rs. 100. The lower appellate 
Court decided that the assignment did not re- 
quire registration on the ground that, as the 
deed recited that Rs. 5 had been paid to the 
assignor A.P. as consideration for the assign- 
ment, that amount alone must be taken into 
consideration for the purposes of registration 
and that the benefit derived by any third por- 
8003 from the transaction could not be included. 
The High Court reversed the decree holding 
that the consideration mentioned in the deed 
was not merely tho Rs. 5 paid to the assignor, 
but tho agreement of tho assignee B.P. to 
withdraw the suit instituted by him against 
one P.D., if tho assignor A.P. executed the 
instrument assigning the mortgage. As to the 
money-value to be put on this part o- the 
consideration, the Court held that the value 
which the patties put upon it must betaken to 
have been the sum covered by the sUmp 
for the instrument which would be Rs. 

NAOO KANATURIA V. BABAJI KATABI, 8 B. 

610. [R., 24 B. 616.] 

(290)— Pfain paper— Registration cf the deed I 
on payment of penalty— Consideration of money 1 


1 Mortgage — continued. 

1. — General — coyitinucd, 

paid in part — Mortgagee's rights. — The defend- 
dant executed to the plaintiff a mortgage-bond 
on plain paper. The bond recited that certain 
immoveable property was mortgaged as a secu- 
rity for Rs. 1.. 900 ; of this sum, only R*;. 775 
were paid. The bond also contained a stipui i- 
tion that the defendant should within fifu-eii 
days from the date of the execution give in 
writing a mortgage-deed on a stamped pap- r 
and get it registered. This the defendant failid 
to do and he did not also pay Rs. 525. The 
plaintiff then got the bond registered on pay- 
ment of penalty ; and sued the defendant for 
recovery of Rs. 775 from defendant by sale of 
tho mortgaged property : Held, (1) that the 
bond created actual mortgage and was not 
merely an agreement to create one. It was 
not a document which merely created a right 
to demand another document but created as 
between the parties a charge in the nature of a 
mortgage; (2) That the plaintiff was entitled 
to hold the mortgage good for the sum of 
Rs. 775. MOTICH.AND v. SAGAN, 6 Bora. L. 

R. 690 = 29 B. 46. 

tfl9\)— Certificate of sale—Registraiicm.—kn 
endorsement made and signed by a Judge on a 
deed of mortgage of immoveable property, cer- 
tifying that the deed was purchased at a public 
sale, held in his Court, in execution of a decree, 
operates as a sale certificate, and, if it relates 
to immoveable property of tho value of 
Rs. 100 and upwards. must bo registered ; and, 
if unregistered, is inadmissible in evidence. 
Kanahia Lal V. Kali Din, 2 A. 392. 

(292)— Contract Act, s. 89 — Mortgage— Part 
of the consideration unpaid — Rescission — Con- 
veyance— Contract. — A registered mortgage, 
the consideration of which has partially failed, 
is enforceable at the suit of the mortgagee, 
inasmuch as the interest in the property 
mortgaged passed to him immediately upon 
registration. Per Karamat Hussain, J. — There 
is a fundamental distinction between a contract 
and a conveyance, i.e., a transfer of an interest in 
land, and for this reason the rights and duties 
of the parties to a contract are quite different 
from tho rights and duties of the parties to a 
conveyance. A mortgage under the Transfer 
of Property Act is a transfer of an interest in 
the land mortgaged and not a more contract. 

S. 39 of the Contract Act has no application, 
for the simple reason that it deals with con- 
tracts, and a mortgage when registered is not a 
contract but a transfer. (69 P.R. 1907, Diss.) 
Qacere : (Per Chamier, J.) — Whether a Court 
is bound in every case to enforce a mortgage 
according to the letter, where the whole of 
the mortgage-money has not been advanced. 
Rashik Lal v. Ram Narain, 9 A.L.J. 198 = 
13 lod. Cas. 973. 

(293) — Registered mortgage — Possession not 
transferred to mortgagee — Effect upon property 
in the hands of subsequent transferee of the 
mortgagor— Notice. — A registered mortgage by 
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continued. 

1. General — contmued. 

entitled to dispose of immoveable pro- 
porty binds the property aflected bv it in the 

»o,I rh transferees of ihe mortga- 

j,or, though the mortgagee may not have got 
p sesMon. Questions of notice only arise when 
here is a conflict between a registered deed and 
an unregistered deed or oral sale, or when the 
transferor is not entitled to dispose of the pro- 

18 -n CHATARSING, 8 N.L.R. 

18- 13 Ind. Cas. 901. {13 C.P.L.K. 13, D.) 

Interest provided by un- 
rrp ,s ered rukkas'- Appeal, plea taken /or the 

mo tcTa!.'"'';'' executed three 

erch r P>i»ititiS, and with 

wr^Ue^ moftsagee a rukka or 

If te thJ^ T'l'a additional interest. 

due for^r P‘®‘'| ‘a" “>0 balance 

rukkas '"‘"^='“''<='“<^■'>8 that stipulated in the 
w/s m evidence that an enquiry 

w, is made into the means and circumst.aoces 
of the widow, or that the account had eve? 

mill d and ^ >'5' was 

nvalid and could not be enforced. Held that 

thrmtrt“c' ‘’“”’8 unregistered, did not aSect 
the mortgaged property and could not fetter 

redemption in that property 
aid. further, that the question tha? incase 
the rnortgago executed by the widow was not 

ei'ta? ‘>‘= 8iven against l^ho 

estate of the deceased talukdar based on hie 

personal liability under the mkkas, not having 

been raised m the plaint, or. referred to tJlll 

pleadings or issues, it could not be dealt with 

•n appeal. TIKA Ram v. the DeVuty 

Commissioner op Bara Banki, 2 o.c. 209. 

deeds— 

^rioritu— Mortgage — Execution-sale—Auctinn 

title 

to property by purchase under a registered con 
veyance from the owner, and B claims titir?o 
the same property as purchaser at a sale held 

obtained on a prior uo- 

S ph"? granted by the owner. A is 

entitled to priority, if he took without notice 
of the mortgage. Sar.at Chandra Sir I 

s (IV 0/ 1882) 

» • e Evidence Act (I of 1872) s fift '' 

Iteoutratson Act (Ilf 0/ 1877), /. Vo-PersmZ 
covenant to pay debt contained in uureaLt^ei 

’''O’-'Pupe-dced-TVheffKr i regis- 
Ured or unregistered mortgage not attested at 

a P-srnuTolrkt’ fo\try1eb^“rknw”“ 
unregistered deed of mXal wh.vL Z'"' Z 
been attested at all or has been attested by only 

ihiruthipalli Madhava Menon, 1 Ind. 


Mortgage — continued. 

General— conlinu^/f. 

mV' = 584. (18 

Jh 29 Overruled ■ 26 C, 78, 26 C. 222, 30 M. 

25l’ rT ’ ^ 

(297) — XVII of 1802. 5 . 3. cl. 3— Hmo- 

th^cation-bond capable of registration. — A. deed 

of hypothecation fell under the head of 
mortgage capable of registration under cl. 3. 
S. ^ of Reg. XVII of 1802. KadaRSA RAUTAN 
V. Ramah Bibi, 2 M.H.C, 180. 

(298) — Sulehnama hypothecating immoveable 
proper y Registration — Suit for money charged 
on imvwveable property.— X charge, exceeding 
K". 100 m value, created upon immoveable pro- 
perty by means of a sulehnama (with a half- 
rupee Court-fee stamp affixed) presented in 
court 10 execution proceedings, cannot be en- 
forced against such property, the document not 
being properly stamped and not being regis- 
tered. Observations, by Spankie, J., on pre- 
vious decisions of the High Court in which 
su/e/mamas were relied on as evidence of a 
separate oral agreement, or were held not to 

wim SuRTu Prasad v. Bha- 
wani Sahai. 2 A. 481. 

moM, 7 aj;e for less than 
its. lOO-Pnncipaf and interest on date of suit 
aggregating to more than Rn. \Q0— Right to en- 

amounf.— Where an 
qppnS ^ mortgage was executed to 

amn.fn^P^?^ principal and interest 

100. a mortgage 

decree /or tho full amount of the claim could 

document had not been 

Jo^n R Govind rao. 


121 (xiiVi*'’, “'Z 0/ 1808), s. 17 

^^.Jf'i~^°''‘0‘^Se-deed~Endorsement 0 / pay- 

dZ n ■'noney-lnteresl allowed up to 

on i “'"‘r eudorsemLt 
on a mortgage-deed to the eflect that a certain 

tnT “°'‘8u8=u does not 

denZ Th%V?K ■ admitted iu evi- 
thrmnJe payment discharges 

doL though suggesting redemption 

regTstrfble '°.<3»-™eut compulsoril? 

wgistrable. In a suit on a mortgage the 

S relit® r interest up to the date 

of realisation PiRBHU DIAL v. RisAL SINGH. 
ia8.846;^- = = 

1877). s. 17— 

^rtaloTV^ ^^^^&^9e-Non.extinction of 

r^rtgage— Compulsory registration— Transfer 
of Property Act (IV of 1882) 55 74 85- 
Ctytf Procedure Code (Act XIV of 1882)— S 43 

of prior 

Claim^fw siiaseguenf mortgage— 

Cfoim for payments of prior debts —A c:,, hfle 

tw^pn^r amounts due on 

from the nr* obtained a receipt 

vL 'ot gagee. Held : the receipt 

vas not compulsorily registrable, but came 
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Ni ortgage —con ti n ued . 

1. — General — continiied. 

under clause (n) of s. 17 of the Registration 
Act. Held, also, in bis suit to enforce his own 
mortgage, the subsequent mortgagee was bound 
to join any further claim which he bad against 
that property, by reason of payments made by 
him under s. 74 of the Transfer of Property 
Act, the sum so paid being treated as an addi- 
tion or accretion to the claim on his original 
mortgage. Not having done so, a subsequent 
suit to recover the sum so paid out of the pro- 
perties was barred under s. 43. Civ, Pro, Code 
{1382). Hari Narain BNEAR.II V. Shama 
SUNDARI Dassi, 11 C.L.J. 551 = 6 Ind. Cas. 
159 = 37 C. 589. 

(302) — Registration — Value of interest passed 
by mortgage deed for less than Rs. 100. — A 
mortgage deed, securing a loan of Rs. 95 and 
giving possession to the lender for a certain 
period at a certain rental, a portion of which 
being retainable by the mortgagee in lieu of 
interest, is not compulsorily registrable, as the 
interest passed under the deed ought to be 
valued, for purposes of registration, only at 
Rs. 95, the principal secured. RAM DOOLARY 
KOOER V. Thacoor Roy, 4 C. 61 = 2 C L R. 
547. [F., 12C.L.R. 444. 13 C.L.H. 25G, IOC. 
82 ; R., 12 C.P.L.R. 90. 23 M. 105.] 

(303) — Priority — Rej/isfra^ion. — Where two 

mortgages were ejected of the same properties 
to two different persons, the first, in 19G4, for 
Rs. 500 being unregistered and the second in 
1868, for Rs. 1,000 being registered. 1. The 
mortgage of 1864 did not require registration in 
order to maintain its priority over that of 1868. 
2. The prior mortgagee, having obtained a 
decree, purchased the property in auction-sale 
in execution of the decree and been put in 
possession of the property prior to the sale to 
the subsequent mortgagee under bis decree, is 
entitled to retain possession. The subsequent 
mortgagee obtained no title against the prior 
mortgagee in point of law. [F., 10 Rl-L.J. 
347=24 M. 171, 26 M. 486.) 3. As the subse- 

quent mortgagee was not a party to tbe prior 
mortgage suit, his right as mortgagee is not 
affected by the sale to the prior mortgagee. 4. 
The subsequent mortgage cannot be given 
effect to in this suit. VENKATANARSAMMA v. 
RamiAH, 2 M, 108 [F., 18 M. 500 ; Appr., 16 

M. 121 ; R., 19 M.L.J. 728.] 

(304) — Unregistered mortgage-- Subsequent 
registered purchase with notice — Prior%ty . — 
Where there is an unregistered mortgage, the 
registration of which is not compulsory, a pur- 
chaser of the property who has registered his 
deed of sale, but who has bought with notice 
of tbe’unrcgistored mortgage purchases subject 
to the mortgage. AliDOOL HOSSEIN v. 
RAOHU NATHSAHU, 13 C. 70. [F., 19 A- 145 
= A.W.N. 1897. 19; R., 16 M. 148, F.B.. 6 
C.P.L.R. 112, 27 B. 452 ; D., 9 0. W.N. 14. J 

(306) — Unregistered mortgage-deed — Perso7ial 
covenant to pay— Money decree- — Where the 

C. VII— 8 


continued. 

1. — General — continued. 

defendant executed an unregistered but com- 
pulsorily registrable mortgage bond in favour 
of plaintiff, in which be admitted that be owed 
the money and promised repayment, and 
subsequently on his failure to pay on a certain 
date, he stipulated that the money might be 
recovered by tbe sale of tbe bypotheca, held 
that the two stipulations were quite separate 
and distinct and the plaintiff could mamtaiu 
his suit on the personal covenant to pay, 
NEMDHARl ROY v, MUbSUMAT BISSESSAUI 
KU.MARI, 2 C.W.N. 591. 

(305-a) — Unregistered mortgage-deed— Suit 
for money decree — Aamissibialy cf deed to prove 
debt.— Where an unregistered mortgage-deed 
contains no admission of or promise to pay a 
debt which can be divided from tbe mortgage, 
and which would remain if everything relating 
to the mortgage were struck out of the deed, 
such a deed is inadmissible as evidence to 
prove tbe debt. JAISUKH v. SYAD RIUHAM- 
M.AN Khan, 89 P.R. 1880. [fi., 20 P. R. 1388; 
D., 17 P. R. 183i. 80 P.R. 1881.] 

(305-6) — Mortgage — Unregistered receipt 
given acknowledging payment — Whether 
such receipt admissible in evidence.— X receipt 
was given in the following terms : “The bond is 
returned. No money remains due.” The receipt 
was unregistered. In a suit upon a mortgage, 
the mortgagor produced the receipt, alleging 
payment in full. Held, that tbe receipt, though 
unregistered, so far as it related to the pay- 
ment of the entire sum of tbe money due on 
the mortgage on the date of the receipt, was 
admissible in evidence, and the words “ no 
money remains due ” did not purport to extin- 
guish the mortgage PlARE LaLv. MAKHAN, 
10 A L.J. 25 = 34 A. 528 = 16 Ind. Cas. 179. 

(305-c) — Registration— Sale of mortgagee’s 
right by endorsement on the deed of mortgage — 
Purchaser of sub-mortgagee's rights —Subsequent 
purchase from mortgagor by registered deed 
after dismissal of Uf suit — Consideration — En- 
dorsement to prove payment of purchase money 
— Registration Act uW’! of 1908), ss. 17 and 
49. — .An endorsement on a mortgage-deod of 
immoveable property made by tbe mortgagee for 
selling his rights for Rs. 100 or more is com- 
pulsorily registrable under s. 17 of Act XVI of 
1908 ; consequently a registered sale-deed 
confers a good title on the subsequent pur- 
chaser. When a mortgagee sells his rights by 
such endorsement to A, and A sells his rights 
to B, and B, after unsuccessfully suing A to 
get possession of the property on its strength, 
purchases the rights of the original mortgagor 
by registered deed, B can successfully maintain 
another suit for possession against A and tbe 
mortgagor or his heir, oven if the latter has 
transferred the proprietary rights to a third 
person. It cannot also be said that t.ho sale 
by A to B is without consideration, because A 
escapes liability to be sued for refund of the 
sale money. Obiter: — The endorsement is, 
however, admissible to prove payment of money 
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.Mor/^a^e-coDtinued. 

1— General— CO ntinued, 

V. Murad 

^nd’cas ^125'^ 1912 = 132 P.L.R. 1912 = 16 

{m>d)‘-Reg%stered mortgage deed^Mortaa- 
gee in pos^^ssion—FartJier advance of moneu 

on unregistered document — Subsequent sale of 

mortgaged property— Mortgagee whether entitl- 
ed to recover advanze from purchaser person 
can derive no benefit from the fact of his pos- 
session under a duly registered mortgage, when 
ho ,eeks to enforce a further charge upon the 
strength of an unregistered subsequent agree- 
ment against a bonajiae purchaser who«e title 
IS perfected oy a registered deed of sale, as the 
possession of the former is not evidence of the 
particular limited interest under the agreement 
which, being inadmissible under s. ly of the 
Registration Act. cannot affect any immove- 

therein. Ralla Ram v. 
[Appr., 90 P.R. 1S85, F.B.; D , 2 P.R. 1895.] 


M ortgage - continued . 

L— General— confiniicd. 

ally execute a mortgage of their shares as well 
as their minor nephew’s share, and on the suit 
for possession of the property against A, the 
sons of Baud the nephew, the mortgage is 
found ineffective so far as the shares of the nep- 
hew and the sons of B are concerned, the mort- 
gagee IS entitled to get possession of the share 
c ID consideration of the entire mortgage- 
money entered in the mortgage-deed. In case 
of registered mortgage-deed acknowledging 

, , , tioii. the onus of its non- 

receipt lies on the person executing the deed. 
A ground of attack, mentioned in the plaint 
in respect of which no issuo was drawn by the 
rs Court, and which was not repeated either 
m the written grounds of 1st or 2nd appeal, 
cannot be raised at the time of argument 
b^ore the Chief Court. Hira Singh v. La- 
HORI Mal, 174P.W.R, 1912 = 217 P.L.R. 1912. 


Alienation— Custom— Hindu Jats— 

minor nephew's 
p operty Suit for possession — Right of the 
nephew arid the sons of mortgagor to resist the 
claim on the ground of no necessity-joint and 

tn the plaint but not pressed in appeal -Reais- 
tered deed— Onus of proving consideration— A 

InLn mortgage- Inccmpelency of the 

Po^ession.— Where a mortgage 

been 

l i!° agriculturists of their own as 
woU as the share of their minor nephew and 
on the death of one of them a suit for posses- 
ion of the property has been brought by the 
mortgagee against one of the mortgagors and 

other mort- 

gagor. the nephew and the sons can resist the 

or the ground of there being no necessitv 

beinff for mortgage and of its not 

being for the benefit of rho minor, without 

bringing a separate suit to get the mortgage 

set aside. In such a case, before the mortgagee 

can succeed, he must show (a) that the mon- 

and necessity 

and (6) that the minor’s share was mortgaged 

benefit. Where a minor’s two uncles 

cTud n "it in fh"- by in! 

eluding It in tbeir own bonds, and afterwards 

S that ■“ c^nsidaMtioo 

irsuch mmor’3 share is oooceraed 

his benefit. i49.P.R. 19U = 136 P. W ri9ll 

mLall u " ^1“"“ consideration for a 
mortgage by a male proprietor of his ancestral 

morWh 
^ reversioners are con- 

Z possession of property 

reversio^ners*^ Wh* '^4'**^ mortgage against the 
reversioners. Where A and B jointly and sever- 


(30d-/) — Assi(7nmenf of mortgage — False 
statement as to property — Registration void — 
^l/ect of Succession Certificate — Succf-ssion 
Certificate Act (VII of 1889), s. IG. -Certain 
prop^ty situate m Basti in the district of 
Gorakhpur, was mortgaged to X. The heirs 
Of X sold to the plaintiffs their mortgage rights 
m t 18 property and aUo in certain property 
situate m Fyzabad. The vendees never 
possessed any mortgage rights in the Fyzabad 
property. The document was registered at 
yzi a . The transferees obtained succession 
certificate in respect of the debt. In a suit 

^be mortgage against the 
heirs of the original mortgagor, held, (1) that 
the sale-deed m favour of the plaintiffs was 
Old for want of proper registration, and (2) 
that, the plaintiffs having obtained a aucces- 

Succession 

h«t ^ conclusive against the 

mortgagor. AZMat ALI v. 
S^TDA Bu\ Pal, 9 A.L.J. 766 = 16 Ind. Gas. 

i^OG)— Mortgage of moveable property— Prior 
registered mortgage— Subsequent mortgage with 
^ssession-Pnority.-\ obtained a registered 
mortgage of certain moveable property as 
^ the debt advanced to B. who after- 
wards mortgaged the same property to C, C 

nnJi tbc property comprised 

under his mortgage. But. when B subsequent- 

ly applied for the benefit of the Indian Insol- 

to“t'ha Offi ^be property 

ConVi tn a to the 

nronir? ‘ U® ^^'Stiee to soli the 

the sale-proceeds towards 
the amount due to him on his mortBape A 

UDOn “h 'be sale proceeds based 

“rson of claimed priority by 

^son of his prior registered mortgage. Seld 

^°“pleted his title% taking 

Sri^tTo to and is entitled to 

^t-editor who, although his 

obtain pos- 

Raman Chetty v 
Steel Brothers. 5 L.B.R. 8 = 2 Ind Caa. 
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Af or/^a^e --continued. 

1. — General — continued. 

(307) — Execution of decree based on — Sale of 
one of several mortgaged properties— Purchase 
by decree-holder of one of several mortgaged 
propertxes — Contribution in execution-proceed- 
ings, not allowable. — A judgment-creditor, in 
execution of a mortgage-decree which directs 
the sale of several properties, is entitled tc 
execute the whole decree by sale of any of the 
properties, even though he himself purchased 
some of the properties, in execution of another 
mortgage-decree, agiinst the same judgment- 
debtor. Any question of contribution which 
may arise by reason of the purchase by the 
decree-holder of some of the mortgaged proper- 
ties, must be worked out, not in execution- 
proceedings, but in a separate suit properly 
framed, and in the presence of all the necessary 
parties. AMEER GRAND v. BAKSHI SHIVA 
Persad Singh. 4 C.L.J. 573=34 C. 13. (1 C. 
L.R. 154, Appr.-, 4 C.L.J. 195, 317. Doubt.) 

(308l — Mortgage — Joint mortgage— Satisfac- 
tion of mortgage-debt by sale of part only of the 
mortgaged property — iJuii for contribution by 
mortgagor whose properly has been sold. — In a 
suit for contribution amongst co mortgagors, 
even if it is a condition precedent to the insti- 
tution of such A suit that the whole mortgage 
debts should have been satisfied by sale of 
mortgaged property, it is not also necessary 
that it should have been satisfied wholly out 
of the property of the plaintiff. MUHAMMAD 

Yahiya V. Rashid-ud-din. A.W.N. 1908, 
289 = 6 A. L.J. 2 = 5 M.L.T. 46 = 31 A. 65 = 1 
Ind. Gas. 5. (1*2 A. 110, 2G A. 407, R.) 

(309) — Contributioyi — Purchasers of different 
items of property — One paying cash and others 
agreeing to pay towards mortgage — Payment of 
whol emorlgage amount by purchaser paying 
cash— Method of calculating amount of contri- 
bution between the purchasers —Transfer of 
Property Act. s. 40 — Applicability. — A mort- 
gaged three iiems of property for R^. 1,300 
to S, and sold subscquoncly two item.s to the 
defendants for Rs. 1,200 and one item to the 
plaintiff for Rs. 500. Plaintiff paid c.ash for 
his purchase, but the others undertook to pay 
the price to the mortgagee towards the mort- 
gage. It was not found that the property was 
sold to the plaintiff free of incumbrances. The 
assignee of 8, the mortgagee, brought to sale 
the property purchased by the plaintiff, and the 
plaintiff, to save it, paid up part of what was 
duo on the mortgage. Plaintiff now sued for 
contribution and contended that the other pur- 
chasers, being bound to pay Rs. 1,200 towards 
the mortgage, must be held liable for that 
amount, and that rateable distribution over all 
the property should be made only for the 
balance. Held, that the contribution must bo 
calculated on the footing that all the properties 
were liable for the full amount. S. 40, Trans- 
fer of Property Act, will not apply, because 
there was no contract between tbe plaintiff and 
bis vendors, that the lands sold to others 
should be liable for Rh. 1,200 of the mortgage 
money. 8E9HAQIRI AIYAR V. VYTHILINOA 
PlLLAl, 33 U. 211. 


continued. 

li General —continued. 

(310) — Mortgnqe — Contribution, right to — 
Property purchased by different vendees - Under-- 
taking by unf vendee to discharge encumbran- 
ces — Secoy'.a veyuwe buyvig free of eyicionbiance 
— Interest— Tra>sfer of Property Act (IV of 1882 
s. 82. — Certiiu persons wore owners of shares 
in proportie^ X and Y. There were mortgages 
on these of diliereot dates. X was sold to the 
plaintiffs, and they wereleftin posse^sioIl of 
funds sufficient to discharge all the encum- 
brances that exihiod on X and Y. The vendors, 
however, subsequently took some money from 
plaintiffs, and it was agreed between them 
that the vendors themselves would pay off to 
the mortgagee the money they had taken from 
plaintiffs, and that the balance, the greater 
part of the debts, would be paid by plaintiffs. 
Subsequently to this, shares in Y wore sold as 
“free of encumbrances” to the several defend- 
ants. The money due on tbe mortgages were 
not paid by either the vendors or plaintiffs. The 
mortgagee brought a suit for sale, and having 
obtained a decree, proclaimed, portions of X and 
Y for sale. In order to atop the sale, plaintiffs 
paid up the decree and sued for contribution. 
Held that, under s 82. Transfer of Property 
Act, the shares purchased by the plaintiffs and 
defendants, respectively, wore originally liable 
to contribute ratcibly to the mortgage-debts. 
The right to enforce contribution was essen- 
tially an equitable right, and the defendants 
were entitled to resist the claim on equitable 
grounds. Uwasnotthe intention of any of 
the parties concerned afeer tbe sale in favour of 
the plaintiffs that the shares in X and Y should 
contribute reteably to the mortgage-debts, and 
the defendants were therefore entitled to hold 
the properi/y free from liability to contribute 
to those debts. The plaintiffs agreed to dis- 
charge the greater part of tbe mortgage debts, 
and if they had done so at the time stated in 
tbeir agreement with the vendors, they would 
have been considered to have done so out of the 
funds supplied to them for ihe purpose, and 
would not> have been entitled to claim contribu- 
tion either from the vendors or from subsequ- 
ent purchasers of the property in respect of the 
payments so made. The fact that the plaintiffs 
made tbe payment at a later date and under 
pressure of a threatened sale of the property 
made no difference in tbe rights of the parties. 
When contribution is ordered between differ- 
ent funds, each of them ought to be placed in 
tho same position as if it bad contributed its 
proper proportion at the time at which it ought 
to have done so. MUHAMMAD AUBAS v. 
Muammad Hamid. 9 A. L.J, 499 = 14 Ind. Gas. 
179. (4 C. 369, 33 M. 211, D.) 

(311) — Contribution — Mortgage- sale — Sale set 
aside by consent on o»u? of co-mortgagors payiyxg 
off decree — Liability of other co-mortgagors to 
contribute — Equity — Contract Act (IX o/ 1872), 
s. C9 — Charge . — Where, a mortgage decree 
having been passed against several persons, a 
sale of tbe mortgaged property took place, and 
then one of the mortgagors paid off the decree- 
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j^lortgage — continued. 

1. — General — continued. 

* 

^Ider, and by consent the sale was set aside. 
Held, in a suit by him against the other mort- 
gaprs for contribution, that, although the 
defendants were not liable under s. 69 of the 
Contract Act. the plaintiff not having paid the 
money to prevent the sale, the defendants, who 
kept the property, were bound in equity to pay 
their share of the money which the plaintiff 
had paid to release the property. The amount 
was declared to be a charge on the shares of the 
defendants. Sftl M.\H.VRA.I.\ Parbhu N.\RAIN 

V. BAIiU Beni SINGH, 14 
C.W.N. 361 = 5 lod. Gas. 779. 

i-i^'^i~Mortgaoe^Pa},7nent to first mortganee 
by second mortgagee for releasing property from 
first mortgage- Sale ot the property— Failure 
of consideration for the payment— Contribution 
suif. -—The plaintiff, the second mortgagee 
purchased the mortgaged property in executiori 
of hi3 mortgage decree. Subsequently, the 
deferidant. ihe first mortgagee, obtained a decree 
ou his mortgage and attempted to sell the pro- 
perty. Then the second mortg:igee. the plaintiff. 

mortgagee. 

Rs. 215 for the express purpose that the pro- 

perty purchased by the second mortgagee should 
be released from all liability under the defend- 
ant s decree. The defendant was unable to 
release the property by reason of objections 
taken by persons interested in the equity of 
redemption. The property was. therefore. Lid 

aDDhed'^hn'^^i^^ stranger. The defendant 
o? 3/»e-proceeds towards the satisfac 

t on of his decree. The plaintiff brought this 

amount. Rs. 215 ; Held, 
that there is no answer to the claim of the 

plaintiff, who should not be driven to a contri- 
t^ution-auit to enable him to realise a propor- 

beLfi^T^'^K been 

benefited by ihe payment he made. GULAB 

Rai V, Ram Raj, lO Ind, Cas 571. 

7 morfj 7 a 3 or of certain parcels of 
i^rtgaged property to different people-One 

i^ntribution—rime of valuation— Transfer of 

mortgaged to S for 
«s. i.,300 certain properties of which three 

fathei^ defendant's 

th^ir^ n V® defendant, and a 

third parcel to the plaintiff. The plaintiff 

paid ca^sh, but the other purchasers each uu- 

towa°r°<k 5h mortgaseo 

towards the mortgage. Subsequently S’s 

assignee brought the plaintiff’s property to sale 

tir^Hn .‘^be mortgage and sued for con- 

for the plaintiff 

bound defendants, being 

bound to pay the purchase-money in respect of 

iabYo fo^r th mult te held 
tHhnf!? the rateable dis- 

only for“thrh=.t“ Property should be made 
tenLn dismissing the con- 

Derti the TranLr of Pro- 

perty Act could apply only if there were found 


Mortgage — continued. 

1.— General— confinued. 

to be a contract between the plaintiff and his 
vendors that the land sold to other purchasers 
should be liable for that portion of the mort- 
gage money covered by the price of the lands 
they purchased, and there was no such contract 
m this case- Held, also, that the plaintiff who 
must be taken to have purchased the land 
subject to the mortgage, cannot claim the 
benefit of an agreement between the prior pur- 
chaser and his mortgagors, but that, if the 
plaintiff had purchased the property free from 
the mortgage, then he could claim the benefit 
of the covenant between his vendor and the 
prior purchaser. Held, further, that the 
benefit of such a covenant did not pass with the 
title to the mortgagor’s assignee, but might 
be accorded, if the Court should find it neces- 
sary III order to make effectual or preserve any 
rights of the mortgagor. Held. also, that as 
I was admitted tbat whatever ebaoges have 
occurred in the value of the land since the 
aate of the mortgage have equally affected all 
c mortgaged lands, it does not matter what 
date 1 .S chosen provided that the same date be 
cho.sen for all. hj this case the date of the sale 
to the plaintiff was chosen. Seshagiri lYER 
V. \YTHIALINGA PiLLAI. 6 M.L.T. 119. 

recited in deed, not 
-C/yeef Minor — Money and articles sup- 
plied to— Mortgage after majority— Validity — 
ontract Act, s. 25 (2). — Where the mortgagor, 

7' i when ho executed the mortgage- 

deed, had not actually received the full sum of 
consideration as recited in the deed and ad- 
mitted before the Registrar to have been 
received, the mortgage cannot, solely on that 
account be held to be voidable at his option, 
ihe rule that a mortgage would be ioopera- 
tive against the mortgagor, if the mortgagee 
fails to carry out his promise to pay the amount 
of consideration in its entirety, cannot apply 
to a case where the consideration relates nor 
toafuture payment but to a payment in the 

p”n‘ idL^’d\ 1906* 

• . 8Q9, R.) Though a promise by an in- 

fant is. ID law. a mere nullity and void, yet an 
agreement made by a person of full age to 
compensate wholly or in part a promisee, who 
has already voluntarily done something for 
e promisor, even at a time when the promisor 
was minor, falls within the purview of s. 25 (2) 

P R IRqs Diss.; 86 

i.K. 1898. 11 C.W.N. 135, lOB.H.C. 214, R.) 

Therefore, a mortgage executed by a person 

r a aining majority, to secure advances of 

oney made or value of goods supplied to him 

during mmority. will be valid and will bind 

his legal representatives to the extent of com- 

the plaintiff for moneys and articles 

i-h y ^’^Pplied to that person during mino- 

!nLr “o“ey and articles 

I Karm CHAND 

31 P.R. 1911 

19^ P.L.R. 1911 = 11 Ind. Cas. 321. 

(315)— ^orfgage of property of minor sons by 
motiier— Decree against minors represented by 
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Mortgage — coatiaued. 

1.— General — continued. 

guardian ad litem upon mortgage — Minor's 
right on attaining majority to repudiate aliena- 
tion of his share by mother — Guardian — Ma- 
homedan Laio — Linii/aHon Act, sch. ii, art. li 
— Equity,— a, the owner of an 8 annas share in 
a village devised ono-fourtU thereof to his wife 
P and bee three sons H.M., S.M, an<i A.M in 
equal shares. He stated in his will thit his 
8 aonas share was subject of a mortgage for 
Rs. 300 of which Rs. 75 should be pud by P 
and her three sons. When H died in February 
1386 all the interest on the mortgage had b^en 
paid up to the end of December, 1385. On 
February I5th, 1889 H M. who had attained 
majority, and F purporting to act f)r herself 
and her two sons, S.M.aud A.M., wno were 
sill! minors, mortgaged the 2 annas shire to 
the defendant for Rs. 800. In Septembsc 1891 
the defendant obtained a decree upon the mort- 
gage in a suit in which F was appointed guar- 
dian ad litem for the minors and in execution 
of the decree in that suit ho purchased the 
property himself. On Ootober l8-h. 1893, S M 
sold bis rights to the plaintiS R Ou Juno 1st 
1899, the plaintiffs (A M & R) sued the defend* 
ant for recovery of a one anna share, that is, 
six pies of A. M and six piesofS.M. In the 
plaint, it was stated that A M attained majori- 
ty on October Ibth 1896, and S.M. on August 
20th 1893. The defendant CDnteuded that the 
minor.s having been represented in their suit 
upon the mortgage by a properly appointed 
guardian were bound by the decree obtained 
therein, unless it was proved tha’. their guar- 
dian had been guilty of fraud and negligence. 
Ho also contended that the suit was barred by 
art. 12, sch. ii of the Limitation Act. The Court 
passed a decree in favour of the plaintiffs for 
possession of the one anna share provided that 
they paid to the defendant R^. 130 and interest 
thereon from Julv 15th 1889. Thi.s sum was 
made up of the proportionate amount for which 
the minors were liable for the mortgage dobi 
duo by their father and a sum which it w.vs 
found that F had borrowed for their benefit. 
Held, that the decree obtained by the defendant 
did not Bt and in the way of the plaintiffs. Held, 
further, that F, not having at any time been 
appointed guardian of hen, minor sons or their 
property by any Court aod under tha Maho- 
medan law not being a near guirdian. bad no 
power to deal with the property of her minor 
sons and therefore the sale'foundod upon the 
mortgage effected by her conferred no title 
upon the defendant and did not need to be sot 
aside by them. Held, therefore, that the suit 
was not barred by act. 12, sch. ii of the Limita- 
tion Act. Held, further that, considering the 
equities of the case, the plaintiffs should be 
compelled to pay the sum of R-i. 130 to the 
defendant before being allowed to recover their 
share. MataDIN v. AlI MIRZ\, 5 O.C, t97. 
[R-. 9 O.C. 97, 10 O.C. 321 ; Appr., 10 O.C. 
367; D. i& nel on., 11 O.C. 319; ExpL, 11 
O.C. 3J6 ; Ret on., 13 O.C. 158.] 


Morf^a^e— continued. 

1. — General — continued 

(31G > — Mortgage — Joint Hindu familu — 
Manager — Family property — Minority. — Tbo 
suit was instituted by r,he assignee of a mort- 
gage dated October 23, 1892, against one S. M., 
aod others to recover the amount duo thereon. 
The mortgage deed purported to have been 
made between the slid S, of the first pirt, the 
said yi, the only brother of S of the second p irt 
and the nurtgigecof the third pirt. The said 
S was the sole mortgagor, and by the said deed, 
he. declaring that he was the absolute owner 
in possession of tbe property meitionod in the 
dod and that there wis no sharer iu the said 
propirty. purported to mortgage the said 
property to the mortgagee as security for the 
ro-paymont with interest of tbe money lent to 
him by the mortgagee. M. was mado a party 
to tbe deed in order that the fact of his h iving 
signed it might afford evidence that he had 
assented to the taking of tlie loan by S and 
the granting of the mortgage. By the suit 
plaintiff sought to m vko M personally liable 
for the mortgage debt and interest and to bring 
to sale M’s share in the mortgaged property, 
which, lu fact, was ancestra' property of the 
joint Hindu family which at the date of the 
mortgage consisted of the said S and M, wliose 
father died leaving debts. It was to discharge 
those debts and some debts which had been 
contracted by S. that the mortgage sued on 
was executed. M pleaded that at the date of 
the ijurtgago he was a minor. The plaintiff 
contended that in borrowing the money from 
the mortgagee and in making the mortgage S 
bad acted as tbo manager of tbe family and for 
the benefit and protection of iho estate, and, 
consequently, it was immateriai whether M was 
or was not of full age at the date of the mort- 
gage. Held, tnat S was, at the date of the 
mortgage, merely a co-sharer with his brother 
M in the property of the joint Hiolu family of 
which they were members ; that tbo mortgagee 
made insufficient inquiries and lent the money 
to S, not as the manager or even as a member 
of the joint Hindu family, but in bis assumed 
position as absolute owner of an impartible 
estate ; that S. on his own behalf and m his 
own interest, and not as representing M, dis- 
charged tbe debts which their father had con- 
tracted ; that the mortgage was, not made by 
S- as the manager of the fanidy or in any 
respect as representing M ; and tbit M was a 
minor at the date of the mortgage, and. conse- 
quently. the mortgage-deed as against M and 
his interest in the estate was not merely void- 
able, but was void and of no eflect, and must be 
regarded as a mortgage-deed to which M was 
not oven an assenting party and as a mortgage- 
deed which did notafioct him or his interest in 
the estate. RaJA BALW.\NT SINGH v. Rao 
Mahahaj Singh. M.W N. i912. 462, P. c.= 
11 M.L T. 344 = 16 C.W N. 577 = 18 C L.J 473 
= 14 Bom- L.R. 422 = 23 M L J. 18 = 34 A. 
296 = 14 Ind. Gas. 629=39 I. A. 109. (28 A. 
603, Affirm.) 
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Mortgage — continued. 

— "1. — General — continued. 

(317) — Suit to enforce a mortgage — Minor's 
properUt, mortgage of, by his natural and de facto 
guardian— Minor's vroperty, if and when liable 
for th^ mortgage-debt— Benefit of the minor— 
Loan raised on mortgage to save ancestral pro- 
perty— Legal necessity— Interest, liability to 
pay, at the contract rate— Interest, reduction 
of, when allowable — Compound interest, juhen 
improper.— The natural guardians of infant co- 
sharers are justihed in joining with the male 
members of the fatnily to raise a loan for the 
preservation of the familj’ properties, even 
though the power of the guardians of the infants 
is a limited and qualified power. The loan in 
such a case is an absolute necessity, and not a 
merely voluntary act of speculation, and the 
mortgage of the infants’ properties is binding 
upon the shares of the infants. (C M-I.A. 493, 
12.; 20 VV.R. 38, D.) It is for the creditor to 
show that the rate of interest charged was one 
of necessity or of clear expediency for the benefit 
of the inf int’s estate, and, in the absence of 
proof of such necessity or expediency, nothing 
more than the ordinary rate of interest upon 
loans on good security can be allowed. (12 I. A. 
47. 11 C. 370. 18 I. A. 1. 18 C. 311, R. .C F.) 
In so Ur as tbe shares of the mortgagors, other 
than the infants, are concerned, interest must 
be allowed at the contract rate. 

PAL V. MUKUNDA LAL DUTT. 5 C L J 542 
(31C. 233./2 ) [R..6C.L.J 490. 11 C.L.J. 317’ 
37 C. 179 = 3 Ind. Gas. 353 = 14 O.W.N. 535.] 

(318> — Mortgage —Minor's property —Remedy 
against such property barred— Benefit to mirror 
— Fafidif//. —Where the maternal uncle of cer- 
tain minors borrowed money on a pro-note and 
dischargcl with that money certain debts of 
the deceased fither of tbe minors, and where, 
after the 1 ipso of five years, i.e., at a time when 
the remedy against minors’ property became 
barred, he executed a hypothecation bond 
mortgaging the minors’ property in lieu of the 
pro-note, held that the uncle was not the legal 
guardian and that the mortgage was not for 
the minors’ benefit and was not binding upon 
them. Peuumal Naicker v. Kadir IhrA- 
HIM Rowther, 8M.lt. 444 = 8 Ind. Gas 
306. 

(319) Act XLof Mortgage by adminis- 
trator.-— The mortgage, by an Administrator 
appointed under Act XL of 1858. of the ward’s 
property, without Court’s sanction, is invalid. 
[F., 4 C. 33 = 2 C.L.R. 249, 2 A. 902, 11 C.’ 
L.R. 345 ; R., 15 C. 40, 6 C.L.J. 448,} Where 
in execution of a decree obtained on such a 
mortgage against an administrator, as represent- 
ing the ward, the mortgaged property is sold, 
neither tbe purchaser nor a vendee from him 
will be protected from a suit by the ward for 
recovery of the property. Dehi DUTT Sahoo 
V, SUBODRA Bibee, 2 C. 283 = 25 W.R. 449. 

(320) Act XXXV of 1858 — Mortgage of joint 
farnily property by Committee in Lunacy . — 
When, consequent on the father and head of a 
joint Hindu family governed by the Mitakshara 
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school becoming insane, a Committee in Lunacy 
is appointed under the provisions of Act XXXV 
of 1858, the act of the Committee may be 
regarded as the act of the father and head of 
the family. ABILAKH BHAGAT v. BHUKHI 
MaHTO, 22 C. 864. 


(3211 — Mortgage — First and second mortgages 
Suit by first mortgagee for sale — Second mort- 
gagee not made party — Transfer of Property Act 
(IV 0 / 1832), ss. 78. 85, Civ. Pro. Code, s. 13 
—Res judicata under whom they or any of them 
claim--Mortgagee not representative of mortgagor 
5 13 of the Civ. Pro. Code must be interpreted 
as xf , after tlie loords 'under v:hom they or any of 
them claim ' the words^ ' by a title arising subse- 
guenlly to the commencement of the former suit ’ 
were inserted. — It 's not .absolutely necessary to 
make puisne incumbrancers parties to a suit by 
the first mortgagee, and a sale in enforcement 
of tbe prior mortgage would defeat tbe rights 
of tbe puisne incumbranc-jr, who is conolusivoly 
presumed in jurisprudence to take with know- 
ledge of the prior mortgage, or at least cannot 
take more than his mortgagor had to give. 
The puisne incumbrancer could only escape the 
decree on the prior mortgage by proving fraud 
or collusion, or he might prevent the sale in 
execution of it by redeeming the prior mortgage 
(1 A. 210. 4 A. 518. R.) [R., 10 A. 520.] 

Therefore, after a mortgage has been duly 
created, the mortgagor, in whom the equity of 
redemption is vested, no longer possesses any 
such estate as would entitle him lo represent 
the rights and interests of the mortgagee in a 
subsequent litigation, so as to render the result 
of such litigation binding upon and conclusive 
against such mortgagee. SITA RAM v. AMIR 
Bbgam, 8 A. 324 = A.W N. 1888. 101. (12 W. 
R. 362,224 0. 692. R.- 3 East. 346, 2 VV.R. 
191 9 M I.A.539, W.R. 1864. 375, D 1 lAppL, 

^ J- 3.37 ; R., 22 C. 364. 

4 O.C. 100 B.. 6 C.L.J. 621, 5 M.L.T. 37, 8 

^ C.W.N. 281, 11 A. 148, 12 A. 

1, F.B.J 


— Usufructuary mortgage— Suit for de- 
claration that a mortgage is noxninal, efraudu- 
lent^ collusive, tvithout consideration, and in- 

overative— Co-defendants— Rqs judicata -Ciml 

Procedure Code (Act XIV of 1882), s. 13— 
Appeal, Court of, not deciding a matter — Deci- 
sxon, effect of — Poseession and mesne profits, 
for— Conversion of suit for possession 
into one for redemption, if and when per- 
rn^sible Redial in mortgage deed as to con- 

in — Onus. 

—When the decision of a lower Court is 
taken on appeal to a superior tribunal, and that 
tribunal, for any reason, does not think fit to 
delude the matter, it is left an open question 
(8 C. 631, R.) If the appellate Court declines 
to decide an issue and disposes of the case on 
other grounds, the judgment of the first Court 
upon that issue is no more a bar to a future 
suit, than it would be, if that judgment had 
been reversed by the Court of appeal. (6 B. 


125 


THE ALL INDIA DIGEST. 


1-2G 


M ortgage — c o n t i n u ed . 

1. — General— confiui4€d. 

110, 7 C. 381, i2.) A decision does not operate 
as res judicata between co-defendants, unless 
it is established that there was a conflict of 
interest amongst the defendants, that the adju- 
dication between the defendants was necessary 
to give the appropriate relief to the plaintiffs 
and that the judgment did deffne the real 
rights and obligations of the defendants inter se. 
(31 C. 95, 5 C.L.J. 611, fl.j As against persons 
who were not parties to a mortgage transaction, 
the recital in the mortgage deed that the con- 
sideration has been paid is no evidence, and 
the onus is upon the mortgagees to prove affirm* 
atively the reality and necessity of the tran- 
saction. (G C. 268, 17 A. 42S, R.) As against 
the mortgagor, on the other hand, the recital 
in the deed is weighty evidence, and the onus 
lies upon the mortgagor to establish that the 
statement contained in the deed is untrue. 
What a party himself admits to bo true may 
reasonably be presumed to be so, but the party 
may prove the statement to have been mis- 
taken or untrue. (34 I.A. 27, R ) Where a 
plaintiff has rested his case upon fraud, when 
the case of fraud has failed, ho cannot bo per- 
mitted to support it upon an entirely different 
and inconsistent ground. Although, therefore, 
a suit, brought as one for possession, may, in 
the discretion of the Court, whore the circum- 
stances of the case permit it, be converted into 
one for redemption, on the assumption that the 
mortgage was valid and binding, a plaintiff 
must ordinarily succeed on the case ho has 
made in the plaint and, unless there are special 
circumstances, an action instituted for 
purposes absolutely inconsistent with redemp- 
tion cannot be converted into an action to 
redeem. GHUUI'HEKNI v. PURMESHAIl 
Dayal DUHEY. 5 C.L.J. 653. (5 C.L-J. 527, 
3C.W.N. 325, 14 M.I.A. 53, fi.) [/?.. G C.L. 
J. 659 = 3 M.L.T. 38 ; F., 11 C.L J. 461. J 

(323) — Subsequent mortqaqee seeking priority 
— Failure to plead inprevious suit — Plea barred 
in subsequent suit^Prior mortgagee' s iiability 
to disclose, — There were throe mortgages of a 
property. The first in February 1894 for 16 
annas in favour of the plaintiff. The second 
in November 1894 in favour of defendants 2 and 
3. The third was in July 190C for 8 annas of 
the same property as also of another property 
in favour of the plaintiff and was said to be for 
the first mortgage debt as also for a fresh loan. 
In April 1901, the mortgagees in the second 
transaction brought a suit on their bond and 
made the plaintiff a party on the basis of the 
last mortgage, obtained a decree and bought 
the property. The plaintiff then brought the 
present suit on the basis of the last mortgage, 
alleging that, as it kept alive tho lien created 
by the first bond, it was entitled to priority 
over the second. Held, ho was bound to ap- 
pear in tho nrovious suit and raise this defence. 
By omitting to do so. he was precluded from 
setting up such a case now. Held, also, plain- 
tiff was not bound in tho suit of 1901 to dis- 
close his first mortgage. MAHAIilR PERSHAD 
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SINGH v. Praiuiu Singh, 9C.L J. 78 = 3 Ind 
Cas. 686. (24 A. 429, 31 C. 428, D.) 

(324) — Mortgagor and mortgagee, rights of — 
Splitting up of the mortgaged property with the 
consent of all parlies, effect of~Loss of rights 
in execution of a decree based on a prior 
mortgage,— In 1878 A mortgaged a share in a 
certain village to R. in 1881 he mortgaged tho 
same property together with another share to 
the plaintiff and one S. In 1885 R brought a 
suit upon his mortgage and obtained a decree 
for sale of tho mortgaged property. To this 
suit the mortgagees of 1881 were parties. Be- 
fore this decree was actually put intooxecutiou, 
the heirs of the mortgagors redeemed half the 
property mortgaged from S. in 1893, In 1906 
tho prior inortgagoee R. put his decree into 
execution and got the other half of the mort- 
gaeci property sold. On a suit by the plain- 
tiff to recover half the mortgaged property, it 
was held that the mortgage security had with 
the consent of all the parties, viz , tho heirs of 
the mortgagors and the mortgagees, been split 
up into two portions, and the portion redeemed 
in 1893 was not liable to the claim of the 
plaintiff, nor could tho other half of the mort- 
gaged share bo recovered by tho plaintiff, as 
whatever rights ho had were lost in execution 
of the decree based on tho prior mortgage. Tho 
plaintiff's suit was, therefore, dismissed in tolo, 
Bal-jit Singh v. Bahadur Singh. 10 Ind. 
Cas. 15. 

{325)— Mortgage— Recovery of juigmenl for 
interest— Purchase of mortgaged property by 
mortgagee — Second suit for principal— Right to 
bring to sale the mortgaged property again — 
Order staying execution proceedings, effect of.— 
.A mortgagee cinaotsuc on his mortgage for 
the balance duo, after ho h.is recovered judg- 
ment for tho interest and brought tho mort- 
gaged property to sale once already and himself 
purchased it. (35 C. 61, F.B., R.) Where the 
High Court ordered that certain execution pro- 
ceedings should bo stayed and tho case struck 
off when the .security was given, tho Court 
cannot bo taken to have deprived the decree- 
holder of any right- that he already had. BHAH 
MOSIHUDDIN V. SHEO LOGAN Sahu. 2 Ind 
Cas. 265. (20 W.R. 133, P.C.. 1 Ind. Cas. 34L 
13 C.W.N. 521, R.) 

{32Q)— Mortgage — Decree for sale — Order 
absolule—Auction sale pending appeal against 
decree — ModificaLion of decree on appeal — Prior 
order directing auction purchaser to be put in 
possession — No appeal — Res judicata.— A decree 
for sale of mortgaged property was passed in 
1900, and ponding an appeal against this decree, 
an order absolute for sale was nude in 1902. 
whereundor the property was sold in 1903 and 
purcha.sod by the decree-holders, who were put 
into possession, under an order of the 18th 
April. 1904. Tho appeal against the original 
decree was disposed of on the 27th January 
1904. when an order was made modifying the 
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decree below and directing the judgment- 
debtors to pay the whole amount adjudged 
w’ithiu six months and in case of default 
directing the property to be sold. Held, that 
no appeal having been Drought against the 
order of April 18, I'JJl, it could not b» treated 
null and void, and the possession of the 
decree-holders, auction-purchasers, could not 
therefore be disturbed, the more so as the 
jadgment-debtocs had not oflered to redeem. 

Ram Golam Sahq v. Bvrsati Singh, 6 A. 
L J. 30. P.C. = 5 M L.T. 129 = 13 C W.N. 321 = 
9 C L.J. 158 = 11 Bom. L.R 214 = 36 0.336 = 
19 M.L J. 178 =1 Ind. Cas. 124 = 36 I A. 27. 

{327j — Ctt;. Pro. Code (18821. s. 13. expl. II 
( = s. ]l,Expl. IV, new Code) — Res judicata — 
Mortgage^Prior mortgage not pleaded in suit 
on subsequent mortgage. — It is not necessary for 
the application of s. 13, when expl. II applies, 
that the matter in question should have been 
heard and Anally decided in the previous .suit. 
(IG C. G82. P.C.= 16 l.A. 107. 20 C. 79. 24 C. 
711, 24 C. GiG, H.) In a suit by a subsequent 
mortgagee, the defendant who held three prior 
mortgages, omitted to rely on one of them. A 
suit, by the prior mortgagee, based on the 
mortgage omitted to be pleaded in the first suit, 
was held barred under expl. II to s. 13, Civ. 
Pro. Code. Sfll GOPAL v. Pirthi SINGH, 20 
A. 110. F B. = A.W.N. 1897. 216. [Affirmed, 
24 A. 429. P.C.; F., 31 C. 428; Cons.. 1 G.L.J. 
337: P., 26 M. 7G0, 1 C L.J. 248, U.B.R. 190G, 
3rd Qr., C.P.C.. 40. lOO.C. 145,35 0. 979 = 8 
C.L.J. 8-2 = 12 C.W.N. 862. J 

(323) — Mortgage^Two houses and one tvell 
mortgaged — Renewal of mortgage by mortgagor's 
son — Gift of moiety of the well by tnortgagor to 
stranger — Conveyance of the houses mortgaged 
and the entire well by niortgagor's son to mort- 
gagee— Prior suit between the stragner and the 
vendor for recovery of moiety of well— Dismissal 
— Subsequent .suif by the vendee for declaration 
of title to the entire well and injunction restrain- 
ing stranger from using the well -Effect of the 
sale— Extinguishment of the debt— Effect upon 
subsequent encumbrance or equity of redemption 
— Res judicata. — A owned three bouses, Nos. 
1. 2 and 3. and a well. She mortgaged bouses 
Nos. 1 and 2 and the well to K. the plainbiS. 
R, the adopted son of A, renewed the mortgage. 
Subsequently A made a gift of hou»e No. 3 and 
a half of the well to the first defendant. K 
instituted a suit for recjovety of certain rooms 
forming part of No. 2 against the 1st defendant 
and his tenant, and for an injunction against 
the latter restraining him from using the well 
and got a decree as prayed for. R sued the 1st 
defendant for recovery of the house No. 3 and 
the well, and his suit was dismissed. R then 
conveyed all his rights in houses Nos. 1 and 2 
and the entire well to the plaintifi K. K now 
sued for a declaration of his right to the entire 
well and an injunction against the 1st defend- 
ant and another claiming under her. Held, 
that the Ist defendant’s claim to one-half of 
the well became res judicata hj reason of the 
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decision iu the suit between R and the 1st 
defendant. The plaintifi, as purchaser from 
R. is not in a better position than R, and is 
bound therefore to recognise the 1st defendant’s 
equity of redemption in a moiety. The mort- 
gage security came to an end by the convey- 
ance executed by R in favour of the plaintiff 
who thereafter ceased to be in possession as 
mortgagee. Held, also, that the conveyance 
passed only a moiety of the well, and that the 
mortgage interest in the other moiety was 
extinguished by the discharge of the debt, and 
not transferred to R. The equity of redemp- 
tion having been parted with, R would only be 
a trustee for the 1st defendant, a mere conduit 
pipe to pass the possession to him. (See s. 94, 
Indiin Trusts Act). The discharge of the 
mortgage merely enlarges the security of the 
subsequent encumbrancer or adds to the in- 
terest of the owner of the equity of redemption. 
Held, that, though the 1 st defendant was 
merely the owner of the equity of redemption 
in a moiety under the gift, and though the 
right to possession was outstanding in the 
mortgagee at the date of the gift, the mort- 
gage having bscome discharged, she is entitled 
to possession of the moiety, and cannot be 
prevented from using the well as owner of 
such security. PONNAM.AL v. KALITHITTA 
MUDALI, 7 M.L.T. 405 = 6 Ind. Cas. 764. 

(329) — Safe under decree of subsequent mort- 

gagee — Suit by prior mortgagee for mere decla- 
ration of sale to be held subject to his right — 
Institution in Court of District Munsif — Value 
of prior mortgage over Rs. Jurisdiction 

—Proviso to s. 42, Act I of 1877 [Specific Re- 
lief) — Bar of — Where a prior mortgagee 

who held a mortgage for Rs. 3,300 instituted, 
in the District Munsif’s Court, a suit for a 
mere declaration that the sale under a decree 
obtained by a subsequent mortgagee in that 
Court should be subject to his mortgage : Held, 
that the suit was beyond the jurisdiction of the 
District Munsif’s Court, as the amount claimed 
by the plaintifi on his mortgige was more 
than Rs. 2.500. Held, also, that the proviso to 
s. 42. Specific Relief Act, 1877. was a bar to 
the suit, becaus? the plaintiff failed to ask for 

any consequential relief agiinst the subsequent 
mortgagee in the shape of a decree for sale. 
N.ARNA BALAYYA V RUDRAVARAM VENKA- 
TAPPA, 11 M.L.T. 190 = M.W.N. 1912, 414 = 
15 lod. Cas. 221. 

(330) — Res judicata —Mortgage — Second suit 
not maintainable for sams cause — Code of Civil 
Procedure [Act V of 1908). 0. 2. rr. 1, 2— 5-47 
(2i Personal rem^y barred — Money-decree not 
oblainable.—Oa 17bh April, 1882, one J. who 
owned shares in three properties, mortgaged 
one of them to S, the debt being re-payable in 
nine years. On 14th August, 1883, she mort- 
gaged the same property to the same mortgagee, 
the debt being re-piyablein three years. On 
30th April, 1885, she mortgaged the same pro- 
perty again to the predecessors-in-title of the 
plaintiffs, the debt being re-payable in nine 
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years. S brought two suits on foot of his two 
mortgages, and the mortgagor mortgaged all 
her three properties to S on 3l3t August, 1838, 
the debt being repayable in twelve years. On 
22Dd July, 1903, the plaintiffs brought a suit 
for sale on foot of their mortgage and implead- 
ed the heir of S as a puisne mortgagee. The 
latter set up his two mortgages of 1882 and 
1883. and pleaded that the property could not 
bo sold without these being redeemed. The 
plaintiffs, thereupon, amended their plaint and 
expressed their willingness to redeem the prior 
mortgages. They obtained a decree on 4tb 
May, 1904, conditional on their paying the ' 
amount due on the prior mortgages upon doing 
which they could sell the property for the 
amount so paid and the amount due under 
their own mortgage. Upon the mortgagors 
failing to pay, the plaintififs paid off the amount 
of the prior mortgages. The order absolute 
was passed on 26th August, 1905. One of the 
properties being sold, the amount realised by 
the plaintiffs loft a balance still due to them. 
On a suit being brought to realise the balance 
on 12th February, 1909 ; Held, that the second 
suit was not maintainable on the principle 
that the defendant could not bo vexed twice 
for tho samo cause : Held, also, that the 
plaintiffs were not entitled to a simple 
money-decree, tho personal remedy on the two 
mortgages of 1882 and 1883 having become 
barred. MUHAMMAD HUSAIN v. DHANE- 
SHAH Rai, 8 A.L J. 599-10 lod. Gas. 336. 

(330-a) — Mortgage — Prior and subsequent 
mortgage — Prior mortgagee not asserting his 
rights in the stiit lor sale by the puisne mortgagee 
— Res judicata — Minor. — A prior mortgagee is 
precluded from sotting up his mortgage or his 
rights under his decree on tho mortgage in a 
subsequent suit for possession by a puisne mort- 
gagee, when the prior mortgagee did not assert 
bis rights in the suit for sale instituted by the 
puisne mortgagee in wbiob he was impleaded. 
A minor, who is represented in a suit by a duly 
constituted guardian, is as much bound by tho 
decree passed in that suit as if bo wore of full 
ago, when there was nothing ou the record to 
show that there was any fraud on the part of 
tho guardian. CHANDAR 8BKHAR TEWARI v. 

Balakdhar Dube, 10 A, L J. 149-18 lod. 
Gas. 611. 

(331) — Mortgagee holding two mortgages over 
same property—Suit for sale on first mortgage^ 
Subsequent suit on second mortgage barred — 
Remedy of mortgagee vi such case. — Whore a 
mortgagee, with two mortgages ou the same 
properly, obtained a decree for sale of the mort- 
gaged property in satisfaction of the first mort- 
gage, ho is debarred from bringing a subsequent 
suit for sale on the second mortgage, oven though 
he made no mention of the second mortgage in 
the plaint in tho former suit. But it may be 
open to him, when the decree in tho first suit 
is executed, to enforce bis claim on the second 
mortgage under s. 97 of the Transfer of Property 
Act, by jiroceeding against any surplus that 

C. VII-9 
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remains after satisfying the decree. KRISHNA. 
MACHARIAR v. ANANG.iRACIIAlilAR. 17 M L- 
J. 301 = 2 M.L.T. 330 = 30 M. 353. (24 A. 429, 

P.C., 25 M. 108, R.:20A. 322, Diss.) 

IR„ 17 M.L.J. 403 = 2 M.L.T. 346 = 30 M. 
408.] 

(332) — Mortgagee, whe7i bound by mortgagor’s 
acts in respect of mortgaged property — Res judi- 
cata — f7su/ri4c(warv mortgagee — First [suit for 
mesne profits — Second suit for possession. — Tho 
acts of the mortgagor antecedent to tho mort- 
gage by him would bind the mortgagee, but 
his acts subsequent to the mortgage would not 
bind tbe mortgagee unless they were done by 
him as the agent of the mortgagee. A member 
of an undivided Hindu family mortgaged his 
share in the joint property to tbe plaintid, and 
it was recited in the mortgage deed that tbe 
money was borrowed for the purpose of bringing 
a suit for partition against the mortgagor's 
co-parcencrs. A suit for partition wa^ brought 
accordingly, by the mortgagor, but judgment 
was allowed to go against him by default. 
Subsequently tho mortgagee instituted the 
present suit for possession of his mortgagor’s 
share in tbe property in que.stion. Held that 
tho mortgagor could not be considered a.s the 
agent of tbe mortgagee in bringing his suit for 
partition, and tbe partition suit being subse- 
quent to tbe mortgage, it did not operate as 
res judicata against the present suit by tho 
mortgagee for possession- [R.. 5 Bom. L.R. 
3.] Where a usufructuary mortgagee brought a 
suit for mesne profits which was dismissed on 
tho ground that bis mortgagor was not in pos* 
session of bis sharo in the property which 
belonged jointly to an undivided Hindu family, 
it was held that it did not operate as res judi- 
cata against asubsequent suit by tho mortgagee 
lor the possession of bis mortgagor’s share in 
that property. KrISHNAJI LAESRMAN RA-T- 
VADE V. SITARAM MURARRAV JAKHI, 5 B. 
496. 

(333) — Hindu Law — Alienation — Antecedent 
debt — Sons liable unless the debt tainted xoith 
immoralily judicata between co-defendants 
— Mortgage — Mortgaged property sold in execu- 
tion of prior mortgage-decree — Auction-purcha- 
ser re-selling it to the mortgagor — Suit on 
subsequent mortgage — Property not liable to be 
sold — Pleading— Finding of fact not challeng- 
ed in the first appellate Court cannot 
be agitated in second appeal — Practice , — 
Tbe first Court found certain facts against tho 
appellants. They did not challonge it in the 
lower appellate Court. Held, that they could 
not challenge thorn in second appeal. Tho sons 
and grandsons of a Hindu are bound by the 
mortgage created by tbe father, in lieu of an- 
tecedoot debts which were not contracted for im- 
moral purposes. In a suit brought by a prior 
mortgagee, both tho mortgagor and tbe subse- 
quent mortgagee wore made parties. Certain 
issues were decided as between tbe prior mort- 
gagee and the mortgagor. Held^ that the isauea 
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could not be res iudicata as between the mort- 
gagor and the subequeot mortgagee, in a suit 
brought by the subequent mortgagee, on the 
strength ot his mortgage, k suit was brought 
by a prior mortgagee, and the subsequent mort- 
gagee was made a party. The subsequent mort- 
gagee was given an opportunity to redeem the 
prior mortgagee, but he failed to do so. The pro- 
perty was put to auction free from all incum- 
hrances and was purchased by a person who 
sold back the properly to the heirs of the 
mortgagor. Held, in a suit brought by the 
subsequent mortgagee, that the property thus 
purchased by the mortgagor ceased to be 
security for the mortgage-debt of the subsequent 
mortgagee, and was. therefore, not liable for 
that debt. SahdeoRai v. Ram Sewak Kai, 
6 lod. Gas. 331. 

(334) — Question of transferability of jama 

mortgaged — Mortgage suit — Landlord defendant 
not estopped from raising question. — The ques- 
tion of transferability o\ jayna, which was mort- 
gaged, can begone into in a suit upon the mort- 
gage, and can be raised by the landlord, who. 
having purcha.sed a portion of the mortgaged 
property, was made a defendant in the suit. (33 
C. 425, D,). Where a landlord, in execution of a 
mortgage-decree, caused the sale of an occu- 
pancy holding and purchased it himself, be is not 
estopped from pleading non-transferability 
without bis consent, in a subsequent suit 
brought by the mortgagee of the occupancy 
holding. KUN.IA BBHARY SHAHA V. MATU 
BIBI, 1 lod Gas. 661. 135 C. 904, 8 C.W.N. 

365, F.) 

(335) — Mortgage - Prior suit — Plaintiff in 
subseqiunt suit joined ns representative of one 
mortgagor — Title paramouy\t to that of morl- 
gagor^Failure to set up — Whether res judicata 
in later suit. — Where, in a prior morigage-suit 
in which a decree for foreclosure was passed, the 
plaintifi in the subsequent suit was joined as a 
defendant, and be failed to .set up. in the prior 
suit, a title paramount to that of tbe mortgagor 
by way of defence : Held, that it cannot be said 
that he ought to have set up such title, and his 
omission to set up suoh title will not render the 
question of title, in tbe later suit, judicata. 
Hanuman Singh v. mannulal, 6 N. l.r. i56. 
(12 0. 414, 20 0.79, 32 0.746, 33 C. 425. 5 
C.L.J. 95, A.W.N. 1893, 432. R.) 

(336) - Suit to recover money secured by a 
mortgage-deed found to be invalid— Limitation 
Act, arts. 97 and 116 — Where a mortgagee 
was dispossessed under a decree obtained by 
certain person, on the ground that the mort- 
gagors were members of a joint Hindu family 
and had no authority to make the mortgage, 
and tbe mortgagee brought a suit for recovery 
of, amongst other sums, the money secured by 
the mortgage, held, that the suit was governed 
not by art. 116 but by art. 97 of the Limita- 
tion Act. Ram Pal Jhan v. Mahadeo 
PRASAD. 13 O.G. 165 = 6 Ind. Gas. 1016. 
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(337) — Mortgage-decree — Payment to decree- 

holder before and after order absolute — Execu- 
tion — Civil Procedure Code 1882), 

s. 2b\—Liyyiitation Act (XV of 1877). sch. II 
art. ]73-.i4. — Where the mortgagee makes an 
application for an order absolute, and the 
mortgagor has previously made any payments 
towards satisfaction of the judgment-debt, it 
is open to him to urge that an order absolute 
ought not to be.passed for the entire sum, or 
that HO order absolute ought to bo passed for a 
smaller sum than wbat is mentioned as due in 
the decree nisi. When a decree has once been 
made, it is conclusive between the parties. (8C. 
W.N. 102. 20C. 810, R.). S. 253. Civ. Pro. 
Code (1882), applies to proceedings in execu- 
tion of mortgage decrees. Hence any payment 
alleged to have been made to the decree-holder 
and not certified by him within tbe time pres- 
cribed by art. 173-.\. of the Limitation Act 
(XV of 1877) cannot be considered by the exe- 
cution Court. NISTARINI DASI v. KASIM ALI, 
12 C.L.J. 65 = 7 Ind. Gas. 258 (7 C.L.J. 581, 

25 C. 703, 8 C.W.N. 102. 24 M. 412, D.) 

(338) — Sutf to set aside sale — Mortgage to 
veruiee— Right of plaintiff to question.— In a 
suit by a revcrsiinor to set aside a sale, it was 
found that thc'e had been a mortgage to the 
vendee aiore than 12 years back. Held, that 
the reversioner could question tbe mortgage 
also, th.it the mortgagee had acquired no pres- 
cription, and that the mortgage, in tbe absence 
of proof to the contrary, was kept alive and did 
not merge in the sale. DEVI DiTTA v. PARI- 
MAN, 71 P.R. 1898 [i?.. 62 P.R. 1910, 32 P.R. 
1904 = 122 P.L R. 1904.] 

(339) — Adverse possession against mortgagor 

Mortgagee bound to bring suit within 12 

years — Mortgagor, mortgagee and trespasser— 
Z/imifniioH.— As against a person who holds 
mortgaged property adversely to tbe mortgagor, 
the mortgagee is bound to bring his suit with- 
in 12 years, and time begins to run when tbe 
possession of the defendant became adverse to 
the mortgagor. BaiJNATH v. BHADAIYAN, 

9 Ind. Gas 990. (2 N.W.P 223, 2 M. 226, 
25 A. 35. F.) 

(340) — Mortgage— Limitation —Suit for pos- 
session by mortgagee — Decree, form of— Lien to 
be left for determination in redemption suit 

Mortgagor leaving a portion of money for pay- 
ment to previous mortgagee — Non payment to 
previous mortgagee—" Reasonable time ” how to 
be determined — Incoinplete mortgagee — Deitiand 
—Acquiesceyice-Payment of interest — Mortga- 
gee s right to possession on default in payment 
of interest — Mortgagor plpading payment within 
twelve years.— O q 25th June, 1891. A mortga- 
ged certain land to B, for Rs. 350. Out of the 
consideration, a sum of lU. 147-12-0 was re- 
tained by B, for payment to a previous mort- 
gagee C. who was in possession of a part of the 
land. Two years elapsed without B paying ofi 
C. On 18th July, 1893, A again mortgaged the 
syime land to B for Rs. 600, Rs. 14712-0 being 
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as before left for payment to C. The essential 
conditions of both the mortgage-deeds were 
that A was to hold possession and pay interLxst 
at the stipulated rate ; B was to pay off 0 and 
set free the land with him, on default of pay- 
ment of interest in any one jeir, B was to lie 
entitled to possession. It was not till 1904 
that B paid off C and so secured for A the pos- 
session of the whole land. In 1907, B sued 
for possession on the allegation that interest for 
the first six years on Ks. 450 was paid by A, 
but nothing was paid thereafter. A pleaded 
that the suit must fail because of the non pty- 
ment of G’s debt within a reasonable time, and 
further alleged that ho had paid interest in full 
on Rs. 600 to date of suit. Held, that: — (1) 
The burden of proving non-receipt of consider- 
ation in the case of a registered deed lies on the 
executant or bis representatives in interest. 
(2) In a suit by a mortgagee for possession 
against bis mortgagor, if the tight of the mort 
gageo to possession IS ostablisbod, it is sufficient 
to pass a decree for possession simpHctUr, the 
matter of the amount of the lien being left to 
be decided upon redemption. (3) The suit was 
within time, as A himself asserted payment of 
interest within 12 years before date of suit. 
(4) By regular payment of interest A acquiesced 
in the continued possession by C of a portion of 
the land ; that A acted as if the delay in paying 
C off was not unreasonable and made B under- 
stand that he did not intend to raise any ob- 
jection on this score. (5) A could not plead 
that the mortgage was incomplete and ineffec- 
tual by reason of non-p lyment of C’s debt within 
a reasonable time. (61 In deciding whit is 
" reasonable time ” for p-tyment of the unpaid 
portion of mortgage money, the wishes and 
interest of the mortgagor are an important 
factor — in most cases they are the decisive 
factor. (7) The absence of a demand bv the 
moitgagor upon the mortgagee for redemption 
of previous mortgage would not save the mort- 
gagee from losing the benefit of his mortgage, 
by reason of the non-payment of the debt due 
to the previous mortgagee KiMAN v. SUL- 
TANI Mal. 82 P.W R. 1912 = 13 Ind. Gas. 539 
= 148 P.L.R. 1912 = 66 P R. 1912. (59 P.R. 

1907=95 P.W.R 1907, P.B.. Expl d Inss.) 

-Mortgage suit-~liemedy of -mortgagee 
agaxTxst purchaser of portion of mortgaged pro- 
perty, not made a party within time. — When, 
in the course of a suit to enforce a mortgage, 
but more than 12 years after the date fixed in 
the mortgage-bond for repayment of the mort- 
gage money, the Court directed that a 
purchaser of a portion of the mortgaged pro- 
perty bo added as a psrty defendant. Held — 
that the suit as against added dofondant was 
barred bv limitation. Quecre : Whether tlio 
portion of the mortgaged property in the hands 
of the added defendant was thereby exempted 
from liability under the mortgage. RAMKIN- 
KAU BISWAS- V. AKHIL CHANDRA CHOW- 
DHUIU. 11 C.W.N.350. F.B. = 5 C L.J. 242 = 2 
M.L.T. 137 = 33 C. 619. [R., 7 O.L J. 251, 35 C. 
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1065=13 C.W.N. 186 = 8 C.L J. 28(; = 5M.L. 
T. 91 : D., 36 C. 675 = 9 C.L.J. 523.] 

(342) — Mortgage — Bona fide purchise — Pos- 

session and mutation of names — hjffect — Foreclo- 
sure proceedings — Purchaser from mortgagor not 
made d party — English mortgage —Suit by 
assignee of mortgagee against purchaser from 
tnort( 7 a< 7 or — Limitation . — Whore a party 5onn 
fide purchased from another, as his own proper- 
ty. land in fact mortgaged, and obtained pos- 
.session and matation of names, bis title was 
hold to be adverse to that of the mortgagee. 
Foreclosure proceedings in the Supreme Court 
as to mofu'-sil property, to which a purchaser 
from the mortgagor is not made a party, can- 
not affect that purchaser. [/?., 5 M. 184; 
Expl., 14 B.L.R. 87 = 22 W R. 90 ] Where 
there are two mortgages, with right of entry 
after default, in respect of the .same property, 
and one of the mortgigees purchased the 
interest of the other, a suit by the purchaser, 
mortgagee to recover possession of the mortga- 
ged property against the purchaser from the 
assignee in insolvency in respect uf the estate 
of the mortgagor’s transferees brought more 
than 12 years after default, was birred. Bra- 
.lANATH KUNDU CHOWDHRV v. KHILAT 
CHANDRA GHOSE. 8 B, L, R. 104, P C. = 16 W. 
R. P.C.. 33=14 M I.A. 144. [F., 7 C.L.J. 

640; R., \ C.L.R. 296, 14 C. -161, 14 C. 730. 
9 O C. 147, 12 O C. 45 = 2 Ind. Cas. 57 ; Expl., 
14 B.L.R. :315=22 W.R. 543 ] 

(343) — Inherited property of one's paternal 
gratid-mother — Rule of the D iinmathats as to 
such property — Whether the rule is (hat the party 
by whom it ts inherited has a superior right in 
the inherited property to the other party — and 
why — What is the share of the inheriting party 
tn case of divorce by mutual consent — and why 
— Mortgages effected by husband of paternal 
grandmother after her deaUi — Whether grandson 
on redeeming mortgaged property is bound to 
pay the whole amount due on such mortgage or 
only amount proportionate to his share. — Maung 
Aung Mayat sued for a j share of the inherited 
property of his paternal graiidmother, Ma Ka, 
the said property oonsisting of four holdings of 
land shown in tbe maps and aggregating to 
4'72 acres. The lower (joucts agreed in finding 
that the land in suit, 4'72 acres or 17 yauk- 
se.iks, was all acquired by Ma Ka by inheritance 
during her coverture with Maung Ss. Plaintiff- 
respondent, who is still a minor, is the only 
grandson o( Ma Ka and Maung Sa, who had 
three children, two of whom died without issue. 
The eldest son, Aung Pyo, had one son, plaintiff. 
Ma Ka died about 25 years ago ; Aung Pyo died 
about 13 ycar.s ago and Maung Sa about 
11 years ago. It was argued that the suit 
was barred by limitation, as it was said that 
Aung Pyo bad 12 years within which to bring 
tho suit from the death of Ma Ka. It was, 
therefore, urged that he was barred before his 
death and that Aung Myat was equally barred 
as claiming through him. Held, that it was 
not clear that Aung Pyo was time barred 
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before he died, as appellant, Ma ShweHmon, 
herself stated that, at her marriage with 
Maung Si, Aung Pyo was only 9 years old, 
and that, therefore, be was a minor when 
his mother died : and because Ma Shew 
Hmon in her written statement said that Aung 
Pyo died 14 years ago. It was further argued 
that plaintiQs’ share should be ijandnot^, 
land inherited during marriage by husband and 
wife being classed as lettetpica. Held, that, 
throughout the D}ia7n7nathats, it was recognis- 
ed that the party by whom it w%s inherited 
had a superior right in the inherited property 
to the other pirty, and that, iu the case of 
divorce by mutual consent, for instance, the 
inheriting party takes a 2^3 share, because he 
or she is the party through whom it was obtain- 
ed. (U.B R. 1906, 4th Quarter, 19, 13 Bur. 
L.R. 246, Appr.) Held, also, that the rule was 
clearly laid down in para. 226 of the Attathan- 
kepa, according to which the plaintiff was 
entitled to a j share of his grand-mother’s 
inherited property, namely, the 4'72 acres of 
land in suit. There were two mortgages effect- 
ed on the land by Maung Sa after Maung Ka’s 
death, which he wa* entitled to effect. One 
was of 2‘84 acres to San Dun for Rs. 80, and 
the other of the remainder of the land for Rs. 50 
to Maung Seik, afterwards transferred to 
Maung Shan Gyi. Held, that, as regards the 
mortgage for Rs. 50, plaintiff was not entitled 
to claim possession until he had paid off the 
mortgaged debt, but that he was not entitled 
to possession of on paying off J of the debt, 
as the mortgage affected the whole land and 
was not divisible. Held, regards the other 
mortgage, that the plaintiff had nothing to 
pay to any of the present defendants in respect 
of this land and that as against them he was 
entitled to the relief prayed for. Ma Shwe 
Hmon v. Maung aung Myat, 14 Bur. L.R. 
117. 

(344) — Pre-mortgage — Wajib-ul-are — Mortga- 
gee of co-sharer not a co sharer himself . — A co- 
sharer, even though ho has mortgaged with 
possession his interest in the mahal, and so has 
temporarily abandoned bis right to actual 
possession of the land, is nevertheless, a co* 
sharer and retains the right of pre-emption and 
the mortgagee does not become ipso facto a co- 
sharer. Therefore, if such mortgagee give an 
assignment of his mortgage or execute a sub- 
mortgage to one who is not a co-sharer, the 
same result does not ensue as in the case of an 
alienation by a co-sharer, i.e., it does not give 
rise to a right of pro emption or pre-mortgage. 
Two co-sharers A and G mortgaged their pro- 
prietary interest with possession to L. The 
latter made either an assignment or a sub- 
mortgage of her interest under the mortgage 
for a term of twenty years to one B. with”a 
foreclosure clause in case of non-payment. B 
afterwards transferred for an unexpired period 
of sixteen years and eleven months to X the 
interest in the property which he had acquired 
from L> On© N.L., being a co-sharer in the 
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village, thereupon instituted a suit for pre- 
emption, or rather pre-mortgage, under the 
terms of the village wajib-ul-arz, which gives 
a right of pre-emption and of pre-mortgage 
when the share of a co-sharer is sold or mort- 
gaged. It was admitted that neither L nor her 
assignee B nor B’s assignee X. is a co-sharer in 
the .village. It was also admitted that N.L, 
made no attempt to assert his alleged rights 
when the first or the second alienations were 
made. The question to decide was whether 
the third transfer noted above gave to the 
plaintiff N.L.. any cause of action on which ho 
could maintain the present suit. Held that A 
and G did not, by reason of the mortgage they 
executed in favour of L. lose the status of co- 
sharers in respect of the mortgaged property, 
that neither L nor her assignee (or sub-mortga- 
gee) B became a co-sharer by virtue of their 
respective mortgages, that when B assigned or 
sub-mortgaged toX, what was transferred was 
not a co-sharer's interest, but an assignment 
of a mortgage of (or a sub-mortgage of) an 
interest executed by a stranger and not a co- 
sbarer, that to such an alienation the terms of 
the Wajib'Ul-arz did not apply, and that, 
therefore, the plaintiff N.L.. was not entitled 
to the right claimed by him. N.VND LAL v. 
Bansi. 20A. 19. F.B. = A.W.N. 1897, 160. 
(A W.N. 1887, 93, 14 A. 195, F.) [2?.. 25 A. 

421.] 

(345) — Suif for pre-eynption — Mortgage of 
right in the properly soughLto be pre empted^ 
Mortgagee obtains a cfiarge — Valid mortgage — 
Equity treats as done what ought to have been 
done . — K brought a suit for pre emption. He 
borrowed money to carry on the suit and mort- 
gaged the property, the subject-matter of the 
pre-emption suit. Afterwards, he obtained a 
decree. Held that, when the mortgagor acquir- 
ed by pre-emption and got possession of the 
property, equity, treating that as done which 
ought to be done, gave the mortgagee a charge 
by way of mortgage upon the pre-empted share 
and placed him in the position of a mortgagee. 
The mortgagees, therefore, could bring the pre- 
empted property to sale. GAYA DiN v. KASHI 

Gir, 4 A.L.J. 57 = A.W.N. 1907. 7 = 29 A. 163. 
(10 A. 133. R.) [R., 7C.L.J. 387,11 0.0. 
301.] 

(346) — mortgage — Whether it conyiotes a 
right to pre-emption in South Cayiara — Even if 
il does, it cannot be pleaded as a bar to the 
plaintiff's suit for possession -No disfinefiow 
between the incident of pre-emption [attached by 
custom and one imposed by contract. — Even if 
an otti document in South Canara connotes a 
right to pre-emption, that right cannot be 
pleaded as a defence in a suit for possession by 
a person in the position of plaintiff in this case, 
(30 M. 388. 29 M. 339. F,) The right of pre- 
emption as an incident attached by custom to 
an otti mortgage does not stand ou a higher 
footing than a distinct contraob between the 
parties that the mortgagee should have a right 
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of pre-emption. Subramanian Embrandiri, 
V. Krishnan Embrandiri, 2 M.W.N. (1911) 
486 = 12 Ind. Gas. 625. 

(347) — Mortgagee with right of pre-emption 
— Suit by third party for svecific performance 
of contract to sell— Specific Belief j^'ct, s. 27 ib). 
— A stipulation in or at the time of mortgaRe 
giving the mortgagee a right of pre-emption in 
case the mortgagor wished to sell the property 
should be upheld. But if iu any case a stipula* 
tion for per-emption could be shown to be 
fraudulent, oppressive or unfair, it would not 
be upheld. (22 A. 238, 2 C.W.N. 575, R.) If the 
mortgagee obtains a conveyance of the property 
before a third party who has contracted with 
the mortgagor for the purchase of it, the third 
party cannot enforce the contract against the 
mortgagee even although the latter knew of 
the mortgagor’s agreement to sell to such party. 
MuNG San Nyein V. Maunq Tun, 2 L.B.R. 
108. 

(347-a) — Mortgage — Onerous and unconscion- 
able — Rquitahle relief —Right of assignee for 
value from mortgagor — Mortgage to ovoid pre~ 
emplion . — A sold certain property to B. A suit 
for pre-emption was brought in respect of the 
sale. A and B, however, cancelled the sale 
and substituted a mortgage, the terms of which 
were exceedingly onerous. The suit for pre- 
emption was accordingly dismissed. Subse- 
quently, A sold his equity of redemption to C. 
who sued for redemption of the mortgage and 
contended that ho should be allowed to redeem 
the mortgage on payment of a much smaller 
sum than would be duo under the onerous con- 
ditions of the mortgage: Held, (1) that C. as 
an assignee by purchase from A, could not 
succeed in getting equitable relief against the 
onerous conditions of the mortgage, unless he 
could show that A could get such relief : 
(2) that under the circumstances of the case, 
neither A nor G was entitled to equitable relief 
from the conditions of the mortgage. There 
may be circumstances entitling an assignee for 
value to equitable relief in regard to an uncon- 
scionable bargain, but when Courts of equity are 
considering their duty in regard to giving such 
relief, the position of a voluntary assignee by 
purchase must always be a diSerent one from 
that of the original transferor. The foundation 
for equitable relief is that the original trans- 
feror, owing to the circumstances under which 
he finds himself, was more or less compelled at 
the moment to enter into the onerous bargain 
from the unconscionable conditions of which he 
seeks relief. The position of a voluntary assig- 
nee by purchase must always have this marked 
distinction, that he has taken over the bargain 
under no such stressor compulsion. SODHI 
KI8HEN Singh v. Sodhi Narindar Singh, 
14 Ind. Gas. 516 = 250 P.W.R. 1912. 

(348) — Merger of mortgage in previous money 
decree — Cause of action — Ss. 13, 43, Civ. 
Pro. Code, 1882 — Relationship of landlord 
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tenant — J?iris(ficfion of Civil Courts 
— Findings of fact — Estoppel. — B. S.. a usu- 
fructuary mortgagee, sub-mortgaged to G. 
S. iu August 1888. the terms being that the 
latter should be put into possession, and that 
the former should be personally liable for the 
mortgage money. In August 1900, within limi- 
tation, G. S, sued for the principal and interest 
alleging that be had never been put into posses- 
sion. G.S- obtained a decree for the principal 
against the property mortgaged, and his appeal 
against so much of the decree, as dismissed the 
suit for interest, was dismissed. In consequ- 
ence of the enactment nf the Land Alienation 
Act (XIII of 1000), G.S. did not execute his 
decree. In 1907, G.S. brought the present suit 
for possession, on the ground that B.S. denied 
bis title in 1905. The lower Courts found that 
G.S. had obtained constructive possession of the 
mortgaged property through tenants till 1905, 
and that there was not a new agreement bet- 
ween the parties in 1901, and decreed the 
plaintiff’s claim. Held that G.S’s allegations 
in the suit of 1900 did not estop him from 
alleging in this suit that he was in possession 
of the property up to within twelve years of the 
pre^cno suit, and that the suit was within 
limitation. Held also that the mortgage did not 
merge in the decree obtained by G. S. in 1900, 
and a cause of action survived on the mortgage : 
and that ss. 13 and 43, Civ. Pro. Code, 1882, 
did not bar the suit. Held also that the facts 
found did not establish the relation of land- 
lord and tenant between the parties, and there- 
fore the Civil Courts had jurisdiction. Held also 
that no further appeal lay. as the value of the 
suit and appeal for purposes of jurisdiction was 
less than Rs. 1,000. B.AHADUR SHAH v. RAM 
SINGH. 32 P.R. 1910 = 50 P.W.R. 1910 = 6 Ind. 
Gas. 655=57 P.L.R. 1910. f3 P.R. 1887, 47 P. 
R. 1884, G6 P.R. 1884, 129 P.R. 1889. P.B.. 
27 M. 102, R.) 

(349) — Revision— Question of fact — Finding 
that mortgage was not fictitious— Fraudulent 
transfer — Mortgage in good faith and for con- 
sideration — Mortgagor and mortgagee related to 
each other — Decree obtained years before the 
mortgage — Transfer of Property Act (IV of 
1882), s. 53. — A finding that a mortgage is not a 
fictitious traneaclion inasmuch as the greater 
part of the consideration is proved to have been 
paid, and that the judgment-creditor has failed 
to prove that it was a fraudulent and collusive 
arrangement made between the mortgagor and 
mortgagee with a view to defeat the creditor, is a 
finding of fact, and cannot bo disturbed by the 
Chief Court in revision. S. 53 of the Transfer 
of Property Act does not apply to the case of a 
mortgage where the mortgagee is a transferee 
in good faith and the mortgage is for considera- 
tion, even if the consideration be inadequate. 
An intention to defeat or delay the creditor 
cannot be inferred from the mere fact that the 
mortgagor and the mortgagee are related to 
each other, especially where the creditor 
obtained bis decree years before the mortgage 
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took place. MuSSAMAT IsHAR KUAR V. R\M 

SrxGH. 114 PL R. 1911=^9 Ind. Cas 1018 = 
172 P.W.R. J911. 

(•350) EquitabU niortqage by deposit of title 
deeds— Evidence sufficient to constitute Civ. Pro. 
Code, Act X of 1877. s. 43 — Suit ngninst inort- 
gogorfor money — Subsequent suit against purcha- 
ser of mortgage property to enforce lien— Suit 
against mortgager for money decree — Alienation 
of mortgage property pending Lispendeus, 
doctrine of, if applicable. — Mere possession by a 
creditor of title deeds belonging to bis debtor 
would not constitute an equitable mortgage, in 
the absence of evidence that they were deposit- 
ed as security for money. If the title deeds were 
deposited at the time the mono? was advanced, 
that might be enough, but when it is intended 
to make deposit security for a prior debt, some 
further evidence of the intention is required. 
Where the terms of a bond showed that it was 
intended that a house should be hypothecated 
for a debt, it might perhaps be inferred that 
the subsequent deposit of title deeds was made 
in furtherance of that intention ; but where the 
only reference to the house was contained in 
these words, “ I shall sell my house anywhere. 
1 shall first pay the above mentioned amount 
to the above mentioned person.” (i.e.. to the 
cr^itor), it was held that such words were not 
sufficient to constitute any mortgage of the 
house. Where, in a previous suit brought ag linst 
the heirs of a mortgagor, for the recovery of the 
money duo on the bond, there was merely a 
m^oney-decree. which was declared to be recover- 
able out of the deceased mortgagor’s estate in 
their hands, without any declaration of the 
mortgage lien in the decree, a suit to enforce 
the mortgage lien against the subsequent pur- 
chaser of the mortgaged property w-*a held not 
barred by s. 43 of the Civ. Pro. Code. (Act X 
of 1877), as the cause of action against the 
subsequent alienee was different from that 
against the obligee of the bond to recover the 
mo^ney due thereon. [F.. 142 PR. 1832.1 
WhMo after the institution of a suit against 
the heirs of a mortgagee for the recovery of the 
money due on the bond, without making any 
reforeiice to the existence of any collateral secu- 
rity, the property alleged to be hypothecated is 

decree to a 

third person, the doctrine of lis pendens will 
not apply, the suit being no bir to the aliena- 
tion of the property as there was no claim to 
It in the suit then pending. Mussammut 
CHANDKOUR V. Mussammut Pa.JJO 113 P 
[‘Ippr ,6 P.R. 1901 = P.L.R. 1900 

p. 513. J 

(351)— Trans/er of Property Act, s. 59 — 
Equitable mortgage— Deposit of titU-deeds- 
Co exi^enu of debt— Intention to create a secu^ 
rtty-Evjdence Act, ss. 21. 32-Samadaskat 
book of debtor-Entries by creditor- ReUvancy 

Equitable mortgage in satisfaction of time- 
barred debt— Limitation Act, 1908. s. 19-Con- 
iroot Act, s. 25. — The more possession of title- 
deeds coupled with the existence of a debt 
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does not necessarily lead to a presumption of 
an equitable mortgage by deposit of title-deeds. 
To make out such a mortgage, it must also be 
proved that the intentioo of the depositor was 
to create a security. Entries of payments 
made by a creditor in the Samadaskat book 
belonging to the debtor fall within the language 
and intention of s. 32, Evidence Act, and 
although they are admissions in bis own 
favour they are not excluded by s. 21 of the 
Act. Where an equitable mortgage is effected 
to satisfy a time-barred debt, the equitable 
mortgage affords a sufficient ground of action 
to the mortgagee to sue for the debt, even 
though the provisions of cl. 3 of s. 25, Contract 
Act, .\re not complied with ; since, by the 
deposit of title-deeds as security for a time- 
barred debt, the equitable mortgagor virtually 
discharges the debt by assigning to the creditor 
an interest corresponding in money value with 
the debt due on the property mortgaged. Jet- 

hibaiv. Futlibai. 14 Bora. L.R. 1020. 

(352) — Decree on mortgage — Decree set aside 
as against one mortgagor— Second suit to re- 
cover proportionate share of the debt maintain- 
able . — ^^One S executed a mortgage in favour of 
A. S died leaving him surviving two daughters, 
a brother, and an illegitimate son. A assigned 
the mortgage to the sous of the brother of S. 
and they brought a suit upon foot of the mort- 
gage against the daughters and the illegitimate 
son of S for sale, which suit was decreed. 
Thereupon, K, oue of the daughters of S, 
brought a suit to set aside the decree so far as 
she was concerned, and she succeeded in the 
Privy Council, her share having been restored 
to her under the Privy Council decree. The 
plaintiffs now brought a suit to recover from 
R s share of the mortgaged property her propor- 
tionate share of the mortgage-debt. Held, that 
the suit to recover from R’.s share the propor- 
tionate share of the mortgage-debt was main- 
tainable. Rashid-un-nissa V. Muhammad 
ISMAIL Khan, 9 A.L.J, 738. F.B. =:34 A. 474 
= 16 Ind. Cas. 85. 

{Sb3)— Mortgagee undertaking to pay off debt 
due under decree on previous mortgage— Jnsti- 
tuliori of suit on his mortgage without so paying 
off— Subsequent payment of prior mortgagee— 
Second suit to enforce right under prior mort- 
gage— Maintainability— S. 74. Transfer of Pro- 
■^rty Act— Distinct causes of action— S. 11, 0. 
II, rr. I it 2. Ciy. Pro, Code. 1903— No bar to 
such sutf — Where amortgigee who. inter alia, 
undertook to pay off the debt due under a prior 
mortgage decree, instituted .a suit on hU mort- 
gage without discharging that debt, and 
obtained a decree, and where, after paying off 
that debt, he again brought a second suit to 

u the prior mortgage. 

Held, thit. when he discharged the prior mort- 
gage. he became, under s. 74. Transfer of 
Property Act, entitled to the rights of the 
prior mortgagee, and that, his cause of action 
to enforce that right being distinct from his 
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right on his mortgage bond, his second suit 
was not barred under s. 11. O. II, rr. 1&2, 
Civ. Pro. Code, 1908. The plaintiS’s proper 
remedy was not to proceed in execution of the 
decree upon the prior mortgage, but to insti- 
tute a fresh suit on the right acquired by him 
by paying off the prior mortgagee. SUNDARA 
REDDIAR V. SUBBIAH KOUNDAN. 24 M.L.J. 

28. (27 A. 325, R.) 

(354)— Lekha mookhee mortgagee in posses- 
sion, duty of, to render account as trustee— Pre- 
sumption in case of default by mortgagee.— The 
mortgage in this case was of the kind known as 
the lekha mookhee obtaining in Mooltan, etc., 
in which kind of mortgage the mortgagee is put 
in possession, charges the mortgagor with the 
interest of the mortgage debt and, at the same 
time, credits the mortgagor with the proceeds 
of the land. The Chief Court ruled that, in 
such a case, the mortgagee was in the position 
of a trustee for the mortgagor and was as such 
bound to render accounts to him regarding the 
management of the property. In this case, the 
mortgagee was unable to render the necessary 
accounts and the Chief Court, lield t at, 
although, on the morigagee failing to give an 
account of the proceeds of the property, the 
Courts should place the inooine at the highest 
possible figure and to presume everything 
against him. yet. as b )th rho lower Courts had 
agreed as to the value of the proceeds of the 
land, the onus of proving the alleged payment 
in cash, apart from the proceeds of the land, 
lay on the mortgagor who fniled to discharge it. 
RANJA V. MUSSUMAT PlAREE AND OHEEA 
RAM. 99 P.R 1869. 

{S55)— Mortgage -Purchaser without notice- 
Right$.—ln a suit by a mortgagee against the 
mortgagor and purchasers of the mortgaged 
property without notice of the prior mortgage, 
held that the mortgagee was eniitlcd to a decree 
against the property, t e., a decree for the 
mortgage debt for which, if not satisfied, tbe 
property could be brought to sale. DtVARKA 
DASS V. RaM.tI DAS9. 76 P.R- 1870. 

(356)— Civ. Pro. Code, Act Vlll of 1869 
2. 7— Suit by mortgagee for money lent, and 
for enforumeni of lien— Simple money decree 
alone passed- Subsequent suit to proceed upamsf 
mortgaged property, tf maintainable. Though 
B. 7, Act VIII of 1859, requires that, if all 
tights arising out of the same cause of actiori 
are not sued for together, the portion abandoned 
cannot bo separately sued for afterwards, it does 
not enact the same penalty for all rights under 
the same title or similar titles, the right to 
8U0 for which may arise under difleronc dates 
and oaufios of action. A deed of mortgage by 
which a loan of money is raised, and by which 
the mortgagor has given a lien on the land 
mortgaged to the lender, creates two rights— 
one against the person of the borfower nna tbe 
other a right to proceed against the property 
mortgaged, and these rights map^ accrue at 
difleront dates. As separate suite may be 
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lodged, when there are distinct rights enforce- 
able at different dates under the same document, 
the mere fact of a mortgagee having, in his 
plaint, sought to recover his money and to 
enforce bU lien, the latter part of his prayer not 
having been put in issue and not having been 
heard and determined, cannot entirely alter the 
nature of the case and preclude his lodging a 
suit tss. 2 and 7 not being a bar to such suit), 
for wbat, had he acted otherwise, he could have 
claimed DOONA v. KASHMIRI MaL, 69 P.R. 
1876. [Appr., 113 P.R. 1880.] 

(Z^q)— Mortgage — Mo7iey decree obtained 
against mortgagor alone u-ithout impleading 
other persons viterested — Purchaser at sale in 
execution of decree— Extent cf title acquired.— 
It cannot be the law that a sale in course of 
execution of a decree obtain* d by a prior mort- 
gagee in a suit against tbe mortgagor alone 
passes an absolute title against all persons 
having interests in the property created by the 
mortgagor subsequent lo the first mortgage, 
nor would it be ju'^t that this should bo so. 
Further, it is no injury to any of the mortga- 
gee’s rights, to require that, if he desires the 
full value of his security, i.e., to bring the 
property to sale in such a manner that the pur- 
chaser will receive an absolute title free from 
all encumbrances, he shall so frame bis suit as 
to bring all the persons with interests in the 
property derived fron* the mortgagor, before 
the Court in tbe proceeding instituted by him 
to enforce his lien on the property. Consequent- 
ly, it is only by a sale in execution of a decree 
made in presence of all the persons interested 
in the property, against which the first mort- 
gagee seeks to enforce his charge, that an 
absolute title passes to the purchaser free from 
all dispositions made by the mortgagor sub- 
sequent. to the first mortgage. FAIZ MUHAM- 
MAD JAN V. KAZB MUHAMMAD AMIRJAN, 

10 P.R. 1879. (R., 04 P.R. 1881, 07 P.R. 1883. 
2 P.R. 1886.] 

{ZSiS)— Mortgage— Prior and subsequent mort- 
fjagee-Suit by subsequent mortgagee- Relief- 
Amendment . — A mortgaged his property to T on 
11th August, 1865. A mortgaged the same 
property to J on 28th of April, 1666. T, brought 
a suit on the basis of his mortgage, obtained 
a decree and purchased the property himself on 
20th of July. 1H07. To this suit, J was not a 
party. J also instituted a suit on foot of bis 
mortgage in April, 1867, obtained a decree and 
purchased a pact of the property himself. T 
was not a party to this second suit. T and his 
transferees continued ever since the purchase of 
the property by T to be in possession of the 
property. In 1910, J brought another suit 
impleading the prior mortgagee as party to it, 
and in the relief bo claimed that tbe defendants 
might be ordered to pay the amount which he 
claimed upon foot of bis mortgage or in default 
the property might be sold ; Eeld, that all 
that the plaintiff could do was cither to redeem 
the prior mortgage or to sell the property sub- 
' ject thereto, but as no such relief was claimed, 
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continued, 

!• — General — continued, 

the suit was not maintainable. Held, further 
that, having regard to the fact that the plain- 
tiff was seeking to disturb possession which had 
gone on for upwards of 40 years, no amend- 
ment of plaint could be allowed. JUGAL 
Kishore V. Sh AFIUDDIN. 14 Ind- Cas. 537. 
(29 A. 385, 4 A.L.J. 273. A.W.N. 1907, 97. 2 
M.L.T. 248. R.) 

(359) — Mortgage— Sale certificate— Misdes- 
crxptxon of propertg—Inteyition of parties— Sub- 
sequent sale to another party by rnortgagor— 
Rights of subsequent vendees— Equity.— 

the description of property comprised in a 
mortgage of sale certificate graoted*by Court is 
^^ong either in extent or boundaries, and 
there is evidence as to what the document 
really meant to convey, the mortgagor or 
vendor cannot set up the misdescription against 
the mortgagee or vendee contrary to what has 
been found to be the real intention of the par- 
ties, aod a subsequent purchaser can claim no 
better title than his vendor, in the absence ol 
a special countervailing equity in his favour. 
KARNAM NARAYANAI'PA V. Tangatur Sur- 
RIAH, 14 Ind. Cas. 585, 

(360) — Transfer of Property Act— Mortgage 
by pattadar — Subsequent relinquishment to 
Government^ Grant by Government to a stranger 
■—Suit on the nwrtgage and sale thereunder— 
Sub^quent suit for possession by purchaser 
against the grantee— If maintainable — Contract 

Act, s. IQ— Voluntary payment. — V, the owner 
of land granted on pattah by the Government 
mortgaged to plaintiff and then relinquished it 
to Government, who subsequently granted it 
t^o the defendant. Plaintiff then sued upon 
hi8 mortgage^ got a decree, brought the pro- 
perties to sale in execution, and purchased 
them himself. He then induced the revenue 
authorities to grant a pattah to him for the land 
and then brought a suit against the defendant 
for possession thereof and for recovery of Gov- 
ernment assessment paid by him. Held that, 
as V had executed a relinquishment in favour 
of the Government before the plaintiff insti- 
tuted his suit, his decree and sale thereunder 
could give him no right to recover the land 
against the defendant who claimed under a 
title granted by Government, and that, as he 
paid the assessment voluntarily and not on 
behau of the defendant, he could not recover 
it. <3w^2^^“Whether relinquishment to Gov- 
ernment by the owner subsequent to a mortgage 
created by him extinguishes the right of the 
mortgagee to proceed upon the mortgaged 
property. MOOLINTI VeERANNA GOWD v 
L Reddi, M.W.K. 1912, 888 

{mi)~MQrtgagor and mortgagee— Mortgagee 

recorded in revenue papers as such but not in 

actual po^essian— Mortgagor continuing in pos- 
session— Suit for profits, whether maintain- 
able.— A executed a mortgage in favour of B 
B a name was recorded in the revenue papers 


M ortgage — continued. 

L— General— coiifinu^d. 

as mortg.agee, but A, the mortgagor, who hap- 
pened to be also the lambardar, continued in 
possession of the property. B instead of suing 
for possession sued A for profits. Held, that 
the suit was not maintainable. Hanuman DIN 
V. Ram Bisal. 14 Ind. Cas. 260. 

[ZQl)- Mortgagor's dealings with mortgaged 
property after the date of mortgage, effect of, <yn 
mortgagee's rights — Mortgagee's rigfit to posses- 
sion on default of payment not affected by subse- 
quent lease. — Held that a mortgagor cannot, by 
any dealings with the mortgaged property 
subsequent to the date of mortgage, affect the 
rights of the mortgagee under the contract. 
Where the mortgage-deed provided that the 
mortgagee was to get actual possession of the 
mortgaged property on default of payment of 
the mortgage-debt by a certain date, and, de- 
fault being made the mortgagee sued, for pos- 
session, held, that lessees claiming through the 
mortgagor under leases granted to them subse- 
quent to the date of mortgage could not set up 
the leases so as to defeat the mortgagee’s right 
to take possession under the mortgage. QUR- 
liAN ALI V. SETH RAGHUHAR DAYAL. 15 O.C. 
239 = 16 Ind. Cas. 476 (30 B. 250, 2 A.L.J. 

294. R.) 

Document — Alteration of date to secure 
registration — Mortgage-deed— Contest of mort- 
gagee — Subsequent lessee of mortgagor — Suif 
upon mortgage — Mortgagor and his iessee whe- 
ther competent to object to mortgage on ground of 
alteration — Estoppel — Fraud. — A mortgage- 
deed was presented for registration more than 
four months after its execution, and to enable 
it to be registered, the date was altered by the 
mortgagor. The mortgagee consented to the 
alteration. In a suit by the mortgagee on the 
mortgage : Held, (1) that the mortgagor was 
estopped from setting up the alteration as an 
answer to the claim of the mortgagee ; the mort- 
gagor s lessee who took the lease subsequent to 
the alteration being equally estopped ; (2) that 
the matter would have been different if the 
lessee had been defrauded. GOPAL CHANDRA 
CHAKRAVARTI V. SURENDRA KUMAR ROY, 
IS lod. Cas. 460. 

(364) Mortgage executed during pendency of 
suif in which mortgagor's title to the property 
is in questio^i — Lis pendens — Res judicata.— A 
mortgage, executed during the pendency of 
a suit in which the mortgagor’s title to the 
property is in question, is subject to the result 
of the suit. If the suit is decided against the 
mortgagor, any subsequent suit by the mort- 
gagee on the basis of the mortgage would be 
barred as res judicata. KOIPATI KUAR v. 
Rajdhari LAl, 13 Ind. Cas. 641. 

(365) Execution of fresh deed on non-pay- 
ment of prior loan— Subsequent-deed, effect of, 
on intermediate incumbrance — Purchaser at 
auction sale of property declared subject to prior 
rnortgage— Purchaser of property only with a 
notice of a mortgage — Purchaser's right to 
5wesiu>n.— Where a mortgagor being unable to 
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Mortgage — continued. 

1. — General — continued, 

le-pay a loan, an account is taken of the 
money due to the mortgagee and a fresh bond 
is executed, the priority of the original mort- 
gage is not affected, although any fresh ad- 
vance made under the subsequent deed will 
not have any efiect as against an intermediate 
incumbrancer. There is a distinction between 
the case of a purchaser at an auction sale who 
buys property which is declared to be subject 
to prior mortgages and the case of a person 
who buys property not subject to a mortgage 
but with notice of a mortgage and subject to 
such risks as the notice may involve. In the 
former case the purchaser acquires nothing 
more than the right to redeem the mortgage 
and cannot be heard to deny the validity of the 
mortgage subject to which be mide his pur- 
chase, nor can he be permitted to question the 
terms of the mortgage or to raise a plea to the 
cScct that the said mortgage svas not given for 
full consideration. But in the latter case the 
purchaser is not precluded from impeaching 
the validity or denying the existence of the 
mortgage. RamKu.mar v. Dwarka Prasad, 
and Dwarka Prasad v. Bishbshur Baksh 
Singh, is 0. C. 211 = 15 Ind. Caa. 5, 

(3GG) — Contribution — Release of part of mort- 
gaged property from mortgage charge — Effect on 
i/s liability to contribute. — While mortgaged 
property remains in the bands of the mortga- 
gor, the mortgagee may enforce bis mortgage 
against any part of the property, and so long as 
there are no other persons interested in the 
property, the mortgagee may, as between him- 
self and the mortgagor, release any part of the 
property from the mortgage. But when an 
estate subject to a mortgage belongs to or subse- 
quently becomes the property of several co- 
bharers, and one of those persons pays off the 
debt, he can call upon the othor co-sharers to 
contribute rateably out of their shares to the 
payment of debt, and when, after a mortgage 
has been made, another person purchases or 
takes in mortgage part of the property, the 
prior mortgagee cannot, even with the consent 
of the mortgagor, release any part of the pro- 
perty from the first mortgage to the prejudice 
of that person ; that is to say, notwithstanding 
the release, the part released remains liable to 
contribute rateably to the payment of the 
mortgage debt. JUGAD KiSHOUE SAHU v. 
Kedar Nath, 10 A. L. J. 211 = 34 A. 606 = 16 
Ind. Gas. 400. 

(3C7) — Mortgagor and mortgagee — Lease by 
mortgagee in favour of mortgagor for the mort- 
gaged property —Suit for rent of the mortgaged 
property, maintainability of. — If the mortgagee 
oboosoa to put the mortgagor in po.ssession of 
the mortgaged premises on payment of rent, 
the mortgagee is at perfect liberty to recover 
the arrears of such rent as arrears of rent 
through the Court from whioh such arrears are 
ordinarily recoverable, and it is not necessary 
for the mortgagee to include these sums in a 
suit upon the deed of mortgage. MAHADEI 
(MUSSUMMAT) V. BHIKHAN, 15 0. C. 291. 16 

O. 0. 26, F.) 


Mortgage — continued. 

1. — General — continued. 

(3G8) — Hypothecatioyi— Instalments — “ Due ” 
meaning of— Failure of instalment — Right to 
claim whole debt. — An instalment hypotheca- 
tion bond executed by the defendant to the 
plaintifi contained the following stipulation ; — 
“ I agree that, if 1 fail to pay the said balance 

of purchase-money with interest thereon 

according to the terms hereinbefore contained, 
it shall bo lawful for the said Collector on be- 
half of the Secretary of State to sell the said 
lauds and apply the proceeds of such sale in or 
towards the payment and satisfaction in the 
first place of the expenses of such sale and then 
of the amount due or owing by mo on account 
of the said balance of purchase money, etc., 
etc.” Held, that the word “due" in the said 
bond me^nt payable, and that the creditor could, 
in default of any instalment, claim only the 
overdue instalments and not the entire balance 
due on the bond. ANNAVAHARU NaNCHA- 

ramma V, The Secretary of State, 15 

Ind. Gas. 231. 

(369) — Pardanashim lady —Hard terms of 
mortgage — New plea in further appeal not 
allowed — Compensation for improvements— Costs 
of defending a suit by third person to establish 
his right in the mortgaged property , — An Indian 
lady, who dees not ordinarily appear in public, 
but goes about the Bazaar to make purchases 
for the household, can hardly be described as 
Pardanashin in the strict sense of the term. 
Such a lady cannot take the advantage of her 
being Pardanashin iu making a transaction, 
when its terms are unusually hard, particular- 
ly where she has tbo opportunity of taking the 
advice of her male relative not on bad terms 
with her. A party cannot be allowed to put 
forward a new case in appeal. A mortgagee is 
entitled to get componsation for improving the 
mortgaged property if allowed to do so by the 
mortgagor, and tbo money due to the former is 
a charge on the latter’s interest in the mort- 
gaged property. When a mortgagee is most 
likely to know at the time of mortgaging the 
property that a third person has interest therein, 
bo cannot claim costs incurred by him in the 
litigation for opposing the claim of that person. 
RAM DITTA MAL V. MUSSAMMAT KARAM 
DEVI, 167 P.W.R. 1912 = 190 P.L.R. 1912. 

(370) — Practice — Suit for a declaration that 
certain mortgage documents were not binding 
— Equitable jurisdiction of Court. — The plaint- 
iffs, the junior mombers of a Marumakatbayam 
family, sued for a declaration that certiin mort- 
gage documents executed by the karnavan wore 
not binding on the tarwad. The Munsifi found 
some documents invalid and others partially 
valid, and gave a decreo for possession of tho 
items. Tbo Sub-Judge dismissed tbe suit, 
apparently on the ground that a suit in eject- 
meot or for a declaration cannot be converted 
into a suit for redemption. Held, reversing tbe 
decree of the Sub-Judgo, that, though tbe 
mortgages are not valid as such a portion of tbe 
money secured was for the benefit of tho tar- 
wad, and that the mortgagees were entitled to 
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Mortgage — continued. 

1. — General— con^inwfd. 

a charge for that portion ; and that, by resort- 
ing to the equitable jurisdiction of Courts, 
where mortgages are declared invalid. Courts 
can declare charges to the limited extent of 
the amounts that are bindioB. KUNHAMINA 
UMMA V. IHRAYAM HAJI, M.W.N. I9l2. 993 = 
12 M.L.T. 264 - 16 Ind. Cas. 404. 

(371) — Mortgage — Mortgage executed in J973, 
suit on~Limxtaiion — Limitation Act (IX o/ 
18711— Lmiifaiion Act (1877), s.i. 2 (1), 4. sch. 
II. arts. 132, 147 — Mortgage executed prior to 
Transfer of Property Act^Pou'er of sale — 
Limitation Act (1908), s. 31. — Amortgjige, exe- 
cuted when the Limitation Act of 1871 was in 
force and not barred when the Limitation Act 
of 187/ WAS passed, gets the benefit of the 
extension of the period of limitation under the 
latter Act, though a right to sue already barred 
cannot be revived. A mortgagee c in also claim 

Limitation Act of 
1J08, provided he institutes his suit for sale 
within two years of the passing of that Act. 
The word ‘ mortgage ’ is not restricted, in its 
application, to documents executed after the 
passing of the Transfer of Property Act, and 
mortgages executed prior to the passing of the 

^ of sale incidental to them 

010 = Ind. Cas. 209, Aprr.-, 9 M. 

T t’ '^26. 25 M 220. 21 M. 

Ij.J. 563 = 11 Ind. Cas. 629. 11 C W.N. 1005 = 
4 A.L.J. 625 = 6 C.L.J. 379 = 2 M L.T. 333=9 

^ C. =34 LA. 187 = 30 M. 426 
“ 444, R.) PlaintiS, on 1st February 

IJOJ, instituted a suit for sale on a mortgage 
dated 26th August. 1873: Beld. (1) tb it the 
suit was not barred by the combined effect of 
88. 2 (1) and 4 of the Limitation Act of 1877 and 
9.31 of the Limitation Act of 1908; (2> that 
the plaintiff was entitled to sue for sale on his 
mortgage. Sakkarai AMBALAGARAN V 
SUNDILAPATHI. 16 Ind. Cas. 236. 

(372) — Payment by mortgagee to satisfy rent 
decree obtained by mortgagor's landlord— Mort- 
gage-debt, addition to — Lien on mortgaged 
l^operty. The plaintiff obtained a preliminary 
decree upon a mortgage. Subsequently, the 
mortgagor’s landlord sold the mortgaged land 
m execution of a rent decree, and the plaintiff 
deposited the decretal amount to set aside the 
^Ic. Afterwards the mortgagor, defendant 
No. 1, sold the land to defendant No. 2, who 
paid into Court only the amount due to the 
plaintiff under the prelimioary decree. The 
plaintiff then brought this suit to establish his 
right to a lien on the mortgaged land for the 
^^nt paid by him to have the sale set aside : 
Held, chat the plaintiff was entitled to a 
decree. Ambika Charan Datta v. Ram- 
OATI Guha, 14 Ind. Cas. 718. (31 C. 975 
dvpL) 

(373) — Possession os mortgagee — Agreement 
between the mortgagor and the mortgagee that 
possession shcnild be of full owner after a ccr- 
taxn date— Binding between the parties.— V/here 
a mortgagee is let into possession under a mort- 
gage, the mortgagor and mortgagee may agree 


I eontinued. 

1— General— continued. 

that the mortgagee should, from a certain date, 
hold possession as owner. Such an agreement 
may not be valid to confer immediate title on 
the mortgagee ; but there is no principle of law 
which precludes both parties from agreeing 
what the character of the possession of the 
mortgagee should be from a certain date. The 
mortgagee caunot, by a mere assertion of his 
own or by any unilateral act of his, convert 
bis possession as mortgagee into possession as 
absolute owner. This is a principle in favour 
of the mortgagor, preventing the mortgagee 
from altering the legal character of his posses- 
sion by bis own act or assertion. But it does 
not prevent an agreement between the parties 
that the mortgagee should hold possession as 
owner and not as mortgagee. USMAN KHAN 
v. Nagalla Dasanna, M.W.N. 1912.995 = 
12 M.L.T. 330 = 23 M.L.J. 360. 

(374) — Lease— Granted after decree for sale 
on mortgage in ordinary course of management 
by mortgagor — Not void. — Where, after the 
passing of a decree for sale of mortgaged proper- 
ty. certain leases were granted by the judgment- 
debtor in the ordinary course of management 
of his estate, and not fraudulently, and subse- 
quently the estate was, with the permission of 
the Court, purchased for a sum far in exce.ss of 
the decretal money which was fully discharged: 
Held that such purchaser acquired the right of 
the mortgagee to the extent of the mortgage, 
and such right in the mortgaged property as 
was left with mortgagor on the dale of pur- 
chase, and was consequently not entitled to 
question the alienations made prior to bis pur- 
chase- ADANKI TRLI V. ^lOTI CHAND. 9 A. 
L.J. 759 = 16 Ind. Cas. 102. 

(375) — Simple mortgage — Estoppel — 

Denial of mortgagee' s right by mortgagor's 
representatives— Capacity in which right denied 
— Adverse possession — Trespass against mort- 
gagor — Whether period runs against mortgagee. 
— The representatives of a mortgagor are estop- 
ped from denying the mortgagee’s title, but it is 
open to them as mutawallis to plead that pro- 
perty was waqf and that the mortgage of it 
was void. (6 A. 24, D. ) A simple mortgage is not 
merely a security for the debt, but it is 
a transfer of an interest in the property mort- 
gaged. Hence a trespasser who ousts a mort- 
gagor under a simple mortgage, after the exe- 
cution of the mortgage, and holds the 
property adversely to him, may by prescrip- 
tion become the owner of the limited estate 
which the mortgagor had in the property ; but 
such adverse possession cannot extinguish the 
right of the mortgagee. Nandan SINGH v. 
JUMMAN, 10 A.L.J. 278 = 34 A. 640. (13 A.C. 
793, 9Ex. 562, 29C. 518, 30 A. 119. R. ; 21 M.L. 
J. 397, 12 O.C. 46, Not Appr.; 33 C. 1015, 21 M. 
L.J. 467, ; 5 A. 1. P.C., Diss.) 

See ABATEMENT OF SUIT, 20 B. 549. 

See ACKNOWLEDGMENT, 1 A.L.J. 355. 
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iW or t gage — continued. 

1. — General— continued. 

Acquiescence by pre-emptor in mortgage by 
conditional sale — Effect of such sale becoming 
absolute— Sec ACQUIESCENCE, 11 A. 1G4 = 9 A. 
W.N. 48. 

Deed containing no stipulation for diem 
interest -Sec ACT XXX II OF 1839, ‘24 C. 699 
•“1 C.W.N. 437, F.B. 

Bond— No stipulation for post diem interest 
— Liability of debtor to pay such interest — 
See ACT XXXII of 1839, 5 M.L.J. 154. 

Unregistered, without possession optionally 
registrable — Subsequent registered sale — 
Priority — See ACT XIX OF 1813, 4 B. 459. 

Whether the mortgagor’s widow after re- 
marriage could represent the mortgagor’s estate 
— Effect of mortgage decree obtained against 
person wrongly sued as legal representative of 
mortgagor — Sec ACT XV OF 1856, 14 C.W.N. 
346 = 5 Ind. Cas. 710. 

Suit for removal of manager and for declara- 
tion of invalidity of mortgage created by him 
— Declaration ancillary — Manager’s claim to 
trust property bona fide — Liability to dismissal 
—•Sec ACT XX OF 1863, s. 14, 24 M. ‘243. 

Seizure of property in mortgagee’s possession 
—Sec ACT I OF 1875, s. 10, 7 C. 372 = 9 C.L. 
R. 390. 

Expropriotary tenants mortgaging trees to 
Government for takavi advances — Relinquish- 
ment of their rights to zemindar — Right of 
Government — Sec ACT XII OF 1884.8 5, 26 
A. 640 = A.W.N. 1904, 101 = 1 A.L.J. 261. 

Mortgage executed after declaration for ac- 
quiring property — Mortgagee’s remedy — See 
ACT I OF 1894, s. 16, 13 C.W.N. 350=1 Ind. 
Cas. 164. 

Portion of mortgaged property acquired for 
public purposes —Mortgagee's right to compen- 
sation awarded— See ACT I OP 1894, s. 31, 17 
P.R. 1907 = 67 P.W.R. 1907 = 2 P.L.R. 1908 

Of share of an estate, who is also a part 
proprietor, depositing revenue and cesses, right 
of— Sec Ben. act XI OF 1859, e. 9, 30 C. 794 
= 7 C.W.N. 609. 

Of non-existent property is operative as an 
executory agreement— Sec Ben. ACT, XI OP 
1859, 88. 27. 54. 7 C.L.J. 387. 

Mortgage by son of the owner of the holding 
while owner alive — Effect of mortgage after 
owner’s death— See Ben. ACT VIII OP 1865, 
a. 6, 6 C.L.J, 43. 

See BEN. ACT VI OF 1876, ss. 3, 8. 27 C. 
462 = 4 C.W.N. 158. 

See Ben. Act VII op 1880, 3. 10, 29 0. 537 
= 60.W.N. 484. 

Mortgage of non-ttansferable holding— Mort- 
gagee auction-purchaser — Interest of mort- 
gagor— Ejectment of purchaser by landlord — 
Re-entry — Exeoution-sale — See BEN, ACT VIIT 
OP 1886, B. 87, 7 C.L.J. 72 = 12 C.W.N. 899 


continued. 

1. — General — continued. 

See Ben. act VIII of 1885, ss. 160, cl. igS, 
163, 167, 29 C. 813. 

See Hen. act VIII of 1885, 3. 171, 24 C. 
537= 1 C.W.N. 519. 

Of portion of bbag, illegality of — Sale in exe- 
cution of decree obtained under such mortgage 
— Right of Collector to get order for sale quash- 
ed— Sec Bom. act V OF 1862, s. 2. 22 B. 737. 

Of watan property by de facto watandar— Sec 
Bom. act III OF 1874, 4 C.W.N. 517, P.C- = 
24 B. 556 = 27 I. A. 86 = 2 Bom. L.R. 548. 

Mortgagee’s possession — Jurl.sdiotion — See 
Bom. act III OF 1876. s. 15, 19 B. 289, 

Suit on mortgage against agriculturist — 
Jurisdiction — Sec BOM. ACT XVII OF 1879, 
ss. 3. 11. 1 3. L.R. 246. 

See BOM. ACT XVII OF 1879, s. 16, 5 B. 614. 

See Bom. Act XVII op 1879, s. 20, 5 B. 
604. 

By agriculturist — Money decree obtained by 
third part against mortgagor— Execution — Sale 
of equity of redemption — Validity — Suit for 
redemption bv mortgagor — Rights of pur- 
ohasor— See BOM. ACT XVII OF 1879, s. 22. 18 
B. 739. 

See BUH. ACT 11 OF 1876, ss. 19, 56, 55, 
Proviso 1, 17, I L.B.R. 277. 

See C P. ACT IX OP 1883, 2 C. P.L.R. 16. 

See C. P. ACT IX OF 1883, 4 C. P.L.R. 49. 

By simple occupancy tenant — Right of 
malguzar to eject mortgagee in possession — See 

O. P. ACT IX OF 1883, B 43, 1 C P.L.R. 125. 

Sec C.P. ACT XVII OF 1889, 6 C. P.L.R. 
109. 

See C.P. ACT XVII OP 1889, s. 42, 7 C.P.L. 
R. 101. 

Of a zemindari village — Court-sale in exe- 
cution of the decree — Payment by mortgagee 
of proportionate share ofpoishoush — Mortgagee- 
purchaser not a Zamindar to enforce accep- 
tance of patta — See Mad. Act VIII of 1866, 
s. 3, 5 M. 145. 

See PUN. act XXVIII OP 1868, s. 34, 138 

P. R. 1883. 

Mortgage of occupancy rights by tenant — 
Mortgagee only a tenaot-at-will after the death 
of mortgagor-tenant — L-apse of time cannot 
create rights of occupancy in mortgagee— See 
Pun. act XVI of 1887, 0 P.R. 1905 (R6V.) = 
67 P.L.R. 1906. 

Suit against mortgagor for land revenue 
advanced, whether within jurisdiction of Reve- 
nue Court— See PUN. ACT XVI OF 1887, R. 77 
(3). 1*26 P.R. 1906 = 98 P.L.R. 1907. 

There is no right of pre-emption when the 
mortgagee of agricultural land becomes absolute 
owner thereof, on foreclosure of the mortgagor’s 



151 


THE ALL INDIA DIGEST. 


152 


— continued. 

1.— General — continued. 

right to redeem— See PUN. ACT II OF 1905, 
s. 4. 82P.R, 1909= 130 P.W.R. 1909 = 3 Ind. 
Gas. C00 = 143P.L.R. 1909. 

See U.P. ACT I OF 1809, ss. 2, 3. 7, 8, 10. 14 
20. 22. 1 O.C. Sup. 36. 

See U.P. ACT XIX OF 1873, s. 241, A.W.N. 

1891. 130. 

Land Revenue, liability of mortgagee without 
possession of share in mahal for payment of— 
Mortgagee without possession — Person interest- 
ed in payment of money which another is 
bound by law to pay— Contract Act. s. 69— See 
U.P. ACT XYII OF 1876, s. 108, 4 O.C. 369. 

See U.P. ACT XII OF 1881. s. 9, A.W.N. 

1892. 59. 

Occupancy tenant — Mortgage of bolding — 
Suit for ejectment — Cancellation of mortgage 
before suit— See U.P. ACT XII OF 1881, ss. 9, 
93 (6). 149, 7 A. 691 = A.W.N. 1885, 205. 

Creation of a — By an ex-proprietary tenant, 
not an act within s. 93 (6) of U.P. Act XII of 
1881— See U.P. ACT XII OF 1881, ss. 56, 93 
(6), 9 A. 244 = A.W.N. 1387, 29. 

See U.P. ACT XXII OF 1386. s. 55. 2 O.C. 
335. 

See U.P. ACT XXII OF 1886, s. 108, cl (16). 
3 O.C. 310. 

In possession a co-sharer within the meaning 
of els. (15) and (16), s. 108 — Jurisdiction — See 
U. P. ACT XXII OF 1886, s. 108, els. 15, 16. 2 
O. C. 299. 

Applicability of Agra Act II of 1901 to mort- 
gage executed in 1894— Mortgage of Sir— 
Whether mortgagor obtains exproprietary 
rights— See U. P. ACT II OF 1901, s. 7, 6 A. L. 
J. 437 = 31 A. 368 = 2 Ind. Cas. 462. 

Joint mortgagee— Payment to one— Efiect 
— See ADMINI-STkation, 8 Ind. Cas. 837 = 13 
C.L. J. 3. 

By residuary legatee — Administration, subse- 
quent, of testator’s estate — Receiver of testator’s 
estate pending administration— Sale by receiver 
before completion of administration — See AD- 
MINISTRATION SUIT, 5 C.W.N. 408. 

Agreement not to alienate property, to one 
without notice of agreement — Validity of mort- 
gage— See Agreement, A.W.N. 1834, 254. 

See Agreement, 5 W.R. iiv, P.C. 

Mortgage, order permitting deposit of mort- 
gage amount after due date, ministerial nature 
of — Non-appealability of such order — Civ .Pro. 
Code, ss. 244, 588 — See APPEAL— DECREES 

AND Execution of Decrees, 9 a. 500= 

A.W.N. 1887, 109. 

Foreclosure suit— Subject-matter of suit — 
Valuation— See APPEAL TO PRIVY COUNCIL 
—General, 13C.L.J. 505. 

Mortgages executed on the same day — 
Priority— Joint tenancy or tenancy in oommon 


Mortgage — continued. 

1.— General — continued, 

when neither proved to have been executed be- 
fore the other— See APPELLATE COURT— 

Powers of appellate Court, ii C.W.N. 
732 = 6 C.L.J. 74. 

Debt, attachment of — See ATTACHMENT — 

Mode of attachment, is a. 134 = a. W. N. 

1893. 51. 

Attachment applied for — No further steps 
taken— Mortgage by judgment -debtor — Efiect 
—See ATTACHMENT — SUB.JECTSOF ATTACH- 
MENT, 8 C.L.R. 157. 

Ship-owner, Interest of, in mortgaged ship- 
Sale under prior mortgage — See ATTACHMENT 

—Subjects of attachment, i ind. Jur. 
N.S. 241. 

Due attestation of a mortgage-deed, when 
mav bo presumed — See ATTESTATION, 2 N. 
L. R. 65. 

Bcnami mortgage — Suit by real owner against 
benamidar — Recovery of money realised by be- 
namidat— Limitation — See BENAMI TRANSAC- 
TIONS— GENERAL, 37 P. R. 1909 = 38 P.L.R. 
1909 = 50 P.W.R. 1909 = 1 Ind. Cas. 732. 

Benamidar’s right to sue on mortgage assign- 
ed to him by mortgagee without consideration 
— Intention of putting mortgagors into difiiculty 
—Enforceability— See BenamI TRANSACTION 
—General. 12 C.W.N. 409. 

Mortgage— Occupancy right — Enforceability 
— Forfeiture — Surrender — Berar Land Revenue 
Code, s. 21G (1) (d) — Rules framed under — Not 
afiecting equities !under ordinary law — See 
Berar Land Revenue Code, s. 56, 7 N.L. 
R. 2. 

See Bond, 74 P.R. 1878. 

Right of Buddhist wife to mortgage her 
interest in joint property without her husband’s 
consent— See Buddhist Law— MARRIAGE, 
U.B.R. 1907, 4th Quarter, Buddhist Law 
— Marriage — Joint Property, 1. 

See Burden of proof— Custom, 85 P.B. 

1902. 

Burden of proof — Mortgage deed — Act III of 
1877 (Indian Registration Act), ss. 59. SO — 
Evidence— See BURDEN OF PROOF — DOCU- 
MENTS RELATING TO LOANS, SUITS RELAT- 
ING TO, 17 A. 428= A.W.N. 1895, 93. 

See Burden OF PROOF— HINDU Law, 23 
C. 766, P.C =23 I.A. 57. 

Execution of mortgage bond by judgment- 
debtors for sum due under decree — Decree also 
kept alive — Agreement to give time — Suit on 
mortgage— Maintainability — See CiV. PRO. 
Code, 1882, s. 257-A. 26 M. 19 = 12 M.L.J. 
113, 

Distribution of assets — Dower debt — Mort- 
gage debt— Priority— See CiV. PRO. CODE, 
1882, s. 356 (d), A.W.N. 1884, 33. 
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Mortgaj(e — continued. 

1 . — General— continued. 

Money-decree given in a suit on a — Relief 
prayed for but not granted— Second suit for 
sale— See Civ. Pro. CODE, 1908, s. 11, 33 C. 
849. 

Suit for possession — Mortgagee party — 
Failure by mortgagee to deny plaintiS’s title — 
Suit for sale by mortgagee — Res judicata — 
Ostensible owner — Creditor making no enquiry 
— Bona fide transferee — See Civ. PRO. CODE, 
1908, 8. 11, 8 A.L.J. 358. 

Suits on mortgage — Res jwdicaM— Causes of 
action in the two suits — Identity not necessary 
—See Civ. Pro. Code, 1908, s. ii, Expl. 4, 
14 O.C. 117. 

Mortgages of same property in favour of one 
person — Suit in respect of one mortgage— Res 
judicata— See Civ. Pro. Code, 1908, s. 11, 
Expl. 4, 8 A.L J. 936. 

See CIV. Pro. Code, 1908, s. ll. Expl. 4, 
31 C. 428. 

See CIV. Pro. Code, 1908, s. 16, 26 A. 
603. 

Decree for possession of equity of redemption 
— Decree-holder wrongfully obtaining possession 
of property instead of equity of redemption — 
Suit by mortgagee claiming restitution of 
property — See CiV. PRO. CODE. 1908, s. 47. 5 
P.R. 1907 = 40 P.W.R. 1907 = 23 P.L.R. 1908. 

Objection ty party defendant to sale of 
property ordered by mortgage decree to bo 
sold— See Civ. Pro. Code, 1903, s. 47, 16 

M. L.J. 545 = 30 M. 26. 

Decree for sale of mortgaged property — 
Power of Court executing decree— Objections 
not entertainable as to validity of — and decree. 
—See Civ. Pro. Code, 1908, s. 47, 2l A. 277 
= A.W.N. 1899, 64. 

Second, during pendency of suit by first 
mortgagee — Second mortgagee representatives 
of mortgagor— See Civ. Pro. Code, 1908, 
8. 47, 22 A. 243 = A.W.N. 1900, 51. 

See Civ. Pro. Code, 1903, s. 47, 26 M. 
237. 

Puisne mortgagee — Surplus sale proceeds — 
See CIV. PRO. CODE, 1908, ss. 47, 73, 2 C.W. 

N. 429. 

Mortgage of decree by decree-holder — Attach- 
ment of decree on same date by decree-holder’s 
creditor — Subsequent attachments by other 
creditors — Priority — Rateable distribution — 
Rights of mortgagee — Lien — Burden of proof — 
See CiV. Pro. CODE. 1908, s. 47, O. XXI, 
53, 88.64, 73. 5 Ind. Cas. 92 = 7 M.L.T. 143 = 
20 M.L.J. 330 = 33 M. 429. 

Claim — Previous purchaser in execution of 
Mortgage decree, whether competent to object 
to sale in execution of money decree —See f'lV. 
Pro. Code, 1908. a. 47, O. XXI, r. 58, 9 Ind. 
Cas. 194 = 16 O.W.N. 642, 


M o rtgage—continued . 

1.— General— continued. 

Sale in execution of a decree upon mort- 
gage— Purchase by the decree-holder — (iranb 
of sale certificate —Whether separate suit for 
possession maintainable — See CiV. Pro. 
Code, 1908. s. 47. O. XXI, r. 96. 6 A.L.J. 
71, F.B. = 5 M.L.T. 185 = 31 A. 82 = 1 Ind. 
Cas. 416. 

Decree for sale upon mortgage passed before 
1908— Passing of Code of 1903— Efiect— No 
curtailment of right to execute — See ClV. 
Pro. CODE. 1908, s. 48, 7 A.L.J. 420 = 6 lod. 
Cas. 188 = 32 A. 499. 

Whether mortgagor can sue for specific per- 
formance of agreement to lend the full sum 
promised by the mortgagee — See CiV. PRO. 
CODE. 1903. 60. A.W.N. 1908, 105 = 5 A.L.J, 

491=30 A. 252. 

See ClV. Pro. CODE, lOOS, s. 64, 29 C. 
154, P.C. = G C.W.N. 209 = 12 M.L.J. 73 = 4 
Bom. L. R. 238 = 29 I. A. 9. 

Mortgage pending alleged previous attach- 
ment in execution— Subsequent application for 
attachment, efiect of, in raising prior attach- 
ment— See Civ. PRO. Code, iu08, s. 64. 23 A 
114 = A.W.N. 1900, 214. 

Removal of prior— Attachmnet before rene- 
wal and after mortgage — Efiect of— S'ee Cl\’. 
PRO. CODE, 1903, s. 64. 4 M. 417. 

Keeping alive mortgage— Fresh mortgage 
pending attachment — Prior mortgagee paid by 
subsequent mortgagee— Effect — Intention of 
parties— See CiV. PRO. CODE, 1908, s. 64, 
12 M.L.J. 73. P.C.=29 C. 154 = 4 Bom. L.R. 
238 = 29 l.A. 9 = 6 C.W.N. 209. 

Auction purchaser — Benami purchaser— 
Mortgagee of auction-purchaser — Right of 
mortgagee to claim protection under s. 317, 
Civ. Pro. Code, 1882— See CiV. PRO. CODE, 
1908,8.66,12 Bom. L.R. 1044=8 Ind. Cas. 
752. 

Purchase by mortgagee under bis own decree 
— Further execution of decree, when pormissi- 
ble— See Civ. Pro. Code, 1909, s. 73, 11 G. 
718. 

Execution sale of property “ free from mort- 
gage ” and “ subject to mortgage ’’—Procedure 
—See Civ. Pro. Code. 1903, s. 73, 3 L.B.R, 
258. 

Mortgaged property sold under s. 295 (6), Civ. 
Pro. Code (1882) — Right of mortgagee to in- 
terest on sale-proceeds — See CiV. Pro. CODE, 
1908, B. 73. 10 Ind. Cas. 552. 

Mortgage-decree absolute — Application for 
extension of time -Question affecting ‘ decision 
of the case’— Appeal — See CiV. PRO. CODE, 
1903. 8. 105 (I). 7 N.L.R. 162. 

Suit by transferee of mortgage against mort- 
gagor and mortgagee (transferor) — Portion of 
mortgage-debt discharged prior to transfer — 
Misjoinder of defendants — See CiV. PRO. 
CODE. 1909, O. I, rr. 1, 3 and 4 (a) (5). 18 M. 
L.J. 238 = 31 M 252, 
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continued. 

1. — General— ^on/inued. 

Tenant executing conveyance of holding — 
Refusal to add purchaser as party — Revision — 
See CIV. Pro. Code, 1908, O. I. r. 3. 11 C.L. 
J. 426= U C.W.N. 703 = 6 Ind. Cas. 549. 

Suit by some mortgagees against mortgagor 
and cc-mortgagees - Misjoinder— See CiV. PRO. 
Code, 1908, 0. I. r. 3, U. II, r. 3. ands. 115, 
7 N.L.R. 130. 

See CIV. Pro. Code. 1908. 0. I, rr. 8 (2), 10. 
(2), (3). (5) and 11. 5 0 C. 94. 

Omission by mortgagee to sue for one of 
several remedies. Civ. Pro. Code. 1877, s. 43 — 
SeeCiv. Pro. Code. 1908,0. II. r. 2. 3 A. 
857. 

Surplus collection made by mortgagee — 
Mortgagor’s right to recover — Limitation — 
See Civ Pro. Code. 1908, 0 II. r. 2. 7 A.L. 
J. 1201 = 8 Ind. Gas. 689. 

Several mortgages to ono person — Properly 
same — Cause of action one or several — See CiV. 
PRO. CODE. 1909. O. II, r. 2. 24 A. 429. P C. 
= 6 C.W N. 889 = 4 Bom.L.R. 827 = 29 I. A. 
118. 

Two mortgages on the same date— Suit on one 
mortgage whether bar to suit on the other— See 
Civ. Pro. Code, 1908, 0. ll. r. 2, 24 M. 96 = 
12 M.L.J. 383. 

Several mortgages to one person — Property 
same- Cause of action, one or several — See CiV. 
Pro. Code. 1908, O. II. r. 2. 6C.W.N. 889, 
P C. = 4 Bom. L.R. 827 = 29 I. A. 118 = 24 A. 
429. 

Breach of condition of mortgage — Mortgagee 
entitled to arrears of kasur and possession on 
breach — Suit for kasur decreed — Subsequent 
suit for possession barred — See CiV. PRO. CODE, 
1908, 0. II. r.2 (3), 31P.L.R. 1910 = 8 Ind. Cas. 
224. 

Misjoinder of parties and causes of action — 
Parties to mortgage-suit —See CiV. Pro. CODE, 
1908, O. II, rr, 3, 6. 17 M.L J. 515. 

Joinder of claims under two mortgage-deeds 
over separate properties— See CiV. Pro. CODE, 
1908, O. II, rr. 4. 5, 25 A. 229 = A.W.N. 1903. 
19. 

Mortgage-pits— Right of manager of joint 
Hindu family to represent the co-parcenary 
—Transfer of Property Act, s. 85— See CiV. 
Pro. CODE (1903), 0. XVI, r. 1, 6 N.L.R. 
181. 

Personal decree against mortgagor — Court’s 
discretion to direct payment by instalment — 
Second appeal— See CiV. Pro. CODE. 1908 

O. XX. r. 11, O. XXXIV, r. 6. 15 C.W.N. 1083. 

Mortgage iii adjustment of decree — Adjust- 
ment not certified- Suit not maintainable to 
recover instalments under mortgage-deed —See 

CIV. Pro. Code, 1908. o. xxi, t 2. u b. 6 

P. B. 


M ortgage~c 0 n t i n ued . 

1. — General — continued. 

Consent decree on — Decree for money — See 
Civ. Pro. Code, 1908, O. XXI, rr. j'o, 21, 
s. 48, 27 C. 285. 

Execution of decree — Assignment of mort- 
gage-decree to one of the mortgagors — Validity 
—See Civ. Pro. Code, 1903. o. XXI. r. 16, 
14 C.L.J. 639. 

Application by assignee of mongageo decree- 
holder to be brought on record and for issue of 
notice to judgment-debtor — Nature of applica- 
tion— Sec CIV. Pro Code, 1908, 0. XXI, 
r. 22, 2 Ind. Cas. 433 = 8 M.L.T. 232. 

Execution of mortgage-decree — S. 104, 
Transfer of Property Act. s. 248. Civ. Pro. 
Code. 1882 - Effect — See CiV. Pro. CODE, 
1908, O. XXI. rr. 22. 14, 5 Tnd Cas. 101. 

Mortgage-debt — Attachment — Nature of 
such debt, moveable or immoveable property— 
See CIV. Pro. CODE. 1908. O. XXI. r. 46. 18 
P.R. 1909=22 P.W.R. 1909=1 Ind. Cas. 450. 

Mortgage-decree, sale of, in execution, 
whether valid, and passes title to the purchaser 
— Mortgage decree how far a money decree — 
See CiV. Pro. Code, 1908. 0. XXI. rr. 53, 
16, 8. 60. 0 XXf. r. 64. 5 M.L T. 278 = 1 Ind. 
Cas. 535. 

Decree on foot of a mortgage — Whether 
moveable or immoveable property — Sec CiV. 
Pro. code. 1908, O. XXI, rr. 53. 54, 89, 8 A. 
L.J. 1327. 

See ClV. Pro. Code, 1908, 0. XXI. rr. 58, 
59. 52, 9. 104. O. XLIII, r. 1. s. 105, 25 M. 555 
= 11 M.L.J. 346. 

Suit by mortgagee — Impeachment by decree- 
holder’s assignee of mortgage on grounds urged 
in claim proceedings and found against — See 
Civ. Pro. Code, 1908, O. XXI, rr. 58, 61, 63 
8 M.L.T. 391. 

Mortgagee in possession — Attachment — 
Claim of mortgagor— Release of mortgagor’s 
intero?t-See ClV. Pro CODE. 1908. 0. XXI, 
rr. 58, 63, U-B.R. 1910, 4th Qr., 75. 

Property liable to be sold in execution is 
subject to mortgage — Mortgagee's right to 
have property sold free of mortgage — See CIV. 
PRO. Code, 1908, O. XXI, rr. 66 and 70. 
8. 73, O. XXI, rr. 90,91, e. 115. 3 L.B.R. 275. 

Application of s. 291, C.P.C., 1882, to mort- 
gage sales— See CiV. Pro. Code, 1908, 
O.XXI, r. 69,14 C.W.N. 1019 = 6 Ind. Cas. 
813. 

See Civ. Pro. Code, 1908,0. XXI. r. 83. 
6 M.L.J. 187. 

Mortgagee of tenure or holding — Execution 
sale for arrears of rent — Mortgagee’s right to 
set aside sale under s. 310-A., C.P.C. 1882— 
See CiV. Pro. Code, 1908. O. XXI. r. 89, 29 
0. 1, F B.=5 C.W.N. 821. 

Simple money-decree — Sale in execution— 
Decree holder also mortgagee of properly sold 
— Whether competent to apply to set a«ide 
sale— See OIV. PRO. CODE, 1908, O. XXI, 
r. 89, 8 A.L.J. 356, 
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/M or/^a^-e — con tinued . 

1, — General ^continued. 

See Civ. Pro. Code, 1908, O. XXI, r. 89, 
25 C. 703, P.B. = 2 C.W.N. 353. 

Auction-sale — Mortgagee’s right to pay 
amount of decree and costs in order to release 
bouse from attachment — Order of executing 
Court— Appeal — Revision — See ClV, Pro. 
Code, 1908, 0. XXI, rr. 89, 92. O. XLIII, r. 2 
0), 178 P.W.R. 1911. 

Suit on mortgage - Surety made patty — 
Effect on suit of death of surety — See CiV. Pro. 
CODE, 1908. O. XXII, r. i, s. 104, O. XLIll, 
r. 1,25 A. 206 = A.\V.N. 1903, 15. 

Compromise decree giving mortgage-decree 
for debt not secured by mortgage, validitv of — 
Public policy — Minority of some of the defend- 
ants— See Civ. Pro. code, 1908, O. XXIII, 
r. 3, 17 M.L.J. 200. 

Suit on legal or equitable mortgage — Interest 
in arrears' and property insufficient to pay 
incumbrances thereon — Jurisdiction to appoint 
a receiver— See CiV. Pro. Code, 1908, O. XL, 
r. 1, 5 L.B.R. (1909), 135. 

Mortgage-decree — Application for order for 
sale— Limitation— See ClV. PRO. CODE, 1908, 
O. XLT, r. 20, 16 C.W.N. 49. 

Mortgage during partition suit — Right of 
mortgagee— See CIV. Pro. CODE, 1908, 
O. XLI, r. 27, 6 lud. Cas. 19C. 

See Common Land, io2 p.r. 1891. 

Compromise, petition of, relating to immove- 
able property — Registration Act— Judicial 
proceeding — Transfer of mortgagee’s rights to 
a third party, mortgagee’s right to question 
validity of— See COMPROMISE— GENERAL, 6 
0. C. 362. 

And charge — Difference between — Necessary 
formality of due execution wanting — Whether 
converts mortgage into charge— See COMPRO- 
MISE-GENERAL, 7 C.L.J. 492=12 C.W.N. 
849 = 35 C. 837. 

Money due on pro-note — Consont-decreo for 
payment in iostalmeuts — Execution of mort- 
gage as collateral security — Principle of election 
—Applicability— See CONSENT DECREE, 10 
M.L-T. 187. 

When no personal liability in mortgage 
transactions— See CONSIDERATION, 8 Ind. 
Cas. 302. 

Bond — Time when the essence of contract — 
Forbearance to enforce a bona fide claim — 
Consideration for agreement— See CONTRACT 

—Construction of Contracts, 17 b. 
467. 

By minor — Effect — See CONTRACT ACT, 
1872, 8. U, 96 P.R. 1888. 

Previous indebtedness of mortgagor to mort- 
gagee — Undue influence — See CONTRACT 
Act, 1872, 8. 16. 7 A.L.J. 729 = 7 Ind. Cas. 
286. 


Mortgage — continued. 

1. — General — continued. 

Execution of mortgage deed in liquidation 
of money decree while under arrest — Undue 

influence— See Contract Act. 1872 9 16 

51 P.R. 1908=101 P.W.R. 1908 = 1C0'P L r’ 
1908. 

Uiircgistered sale deed — -Registered mortgage 
bond for consideration monov, validity of— 

See Contract ACT. 1872. s. 23. 5 ind. Cas. 
681. 

Gift by husband to wife - Validity— Of gifted 
property— Effect— See CONTRACT ACT 1872 
s. 25. 38 P.R. 1899. 

See Contract, .s. 29. i a. 275. 

Co-mortgagees— Mortgage debt paid to one 
mortgagee— Discharge of debt— See CONTRACT 
ACT. 1872, ss. 38. 45, 1 lud. Cas. 219. 

Part of consideration not paid— Suit for 
interest on sum paid — See CONTRACT ACT. 
s. 39. 18 M. 126. 

Joint mortgagees— Effect of payment to ono 
—See CONTRACT ACT, 1872, s. 45, 8 Ind. Cas. 
416. 

Subscription to the fund— Mortgage — Ap- 
propriation of payments — See CONTRACT 
ACT. 1872, ss. 69, 61. 1 Ind. Cas. 909. 

Mortgagee agreeing to accept a certain sum 
of money within a fixed time, or in default of 
such payment, a transfer of a specified land in 
full satisfaction of all bm claims— Default of 
payment within the fixed time, and refusal to 
give land in default as agreed upon— Right of 
the mortgagee, then, lo sue on bis original mort- 
gages— Ss. 62 and 63 of the Contract Act, 
application of — See CONTRACT ACT, 1872 
ss. 62, 63, 4 L.B.R. 366. 

Mortgagor, after having mortgaged his pro- 
perty, whether allowed to plead that he had 
DO authority to mortgage the property — See 
Contract act, 1872, ss. 62, 63, 4 L.B R 
365. 


Minor seeking to set aside — By guardian, 
bound to make restitution — See CONTRACT 
act, 8. 65, 9 A. 340 = A.W.N. 1887, 62. 

Sec Contract act, i872, s. 141, 2 c P L 
R. 193. ' * 

Marshalling between purchasers of mortgaged 
property — Rule of inverse order— See CONTRI- 
BUTION, Suit for— General, 3i c. 95=8 
C.W.N. 30. 


See Contribution, Suit for— Payment 

OF joint DEBT BY ONE DEBTOR. 3 B L.R 
A. C. 367 = 12 W.R. 291. 


Mortgage-debt — Mortgagee consenting to 
decree for sale of some of mortgaged properties 
—Purchase of properties by different persons— 

See Contribution, Suit for— miscella- 
neous. 6 C.W.N. 583. 


By some co-sbarer?; of 
under- See Co SUARERS 
639 = 6 C.L.R. 28. 


patni taluk, liability 

~ General, 4 c. 
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Mortgage - continued. 

1.— General— continw€d. 

Mortgagee in possession — Whether trustee of 
mortgagor— See CO-SUAKERS — GENERAL, 
7 Ind. Cas. 772. 

Hindu Law— Co- widows — Mortgage — Neces- 
sity-Costs incurred in defending husband’s 
estate— See COSTS — SPECIAL CASES, 14 M.L. 
J. 139. 

Provision in mortgage deed that cost of collec- 
tion of rent from tenants should be deducted 
from revenues— Mortgagor whether personally 
liable— See COSTS— Sl^ECIAL CASES, 15 B. 
625. 

Costs — Practice in mortgage suits — See 
Costs— SPECIAL Cases, 8 C.L.R. 437. 

See Costs— SPECIAL Cases, i Ind. Jut. 
N.S. 95. 222, 3 B. 202, 5 B. 496. 

Suit for sale partly decreed — Certain share 
exempted — Objections by mortgagee asking for 
sale of exempted share- Ad valorein fee — See 
Court Fees act, 1870, s. 7. 7 a.L.J. 842 = 

7 Ind. Cas. 315. 

Portion of mortgaged lands declared not 
liable for mortgage debt — Appeal against such 
mortgage decree — Mortgage-debt greater than 
the value of exonerated property — Value of 
appeal —See Court Fees Act, 1870. sch. I, 
art. 1 and s. 7, 1 M L.T, 311 F.B. = 16 M.L.J. 
458 = 30 M. 96. 

See Court Fees act. sch. I, art. 11, 1 B. 
118. 

Suit on mortgage— Decree for sale of one item 
in the event of another item not satisfying 
decree amount— Appeal— See COURT FEES 
ACT, 1870, sch. IT. art. 17 cl.*(vi). A.W.N. 1886, 
312. 

Decree absolute — Memorandum of appeal — 
Stamp— See COURT Fees Act, 1970, sch. II, 
act. 17, cl. (iii), 7 N.L.R. 41. 

See CUSTOM— PUNJAB— ALIENATION. 29 
P.L.R. 1902, 16 P.L.R. 1900, 75 P.R. 1897, 
154 P.L.R. 1901=6 P.R. 1902. 59 P.R. 1909 
= 86 P.L.R. 1909 = 94 P.W.R. 1909 = 2 Ind. 
Cas. 949, 83 P.L.R. 1909, 139 P.W.R. 1909 = 
4 Ind. Cas. 997. 

See Custom— Punjab— Pre-emption, P. 

L.R. 1900. 321, 78 P.R. 1904. 

Contract assigning — Rights — Interest — Guar- 
antee of loss — See DAMAGES — MEASURE AND 
ASSESSMENT 1 Agra 82. 

Of property for immoral purpose— Validity 
— Custom among naikins, dancing girls, in 
Nasik— See DANCING GIRLS, 13 B. 150. 

To creditors for payment of debts— Agree- 
ment by creditors to give time— Breach of agree- 
ment — Failure of consideration — See DEBTOR 
AND Creditor, 5 A. 392 = A.W.N. 1883, 75. 

Cause of action— Suit for a declaration that 
the defendants bad no right to joint property 
— Court-fee — See DECLARATORY DECREE, 
SUIT FOR— General, 60 P.L.R. 1904. 


-Mor/^a^e— continued. 

1. — General— confintied. 

Purchaser in execution of decree for money, 
possession obtained by — Decree for sale on — 
Suit for declaration in respect of — Speci6c 
Relief Act, I of 1877. s. 42— See DECLARATORY 
DECREE. Suit for— Declaration op 
TITLE, 18 A. 320= A.W.N. 1896. 86. 

See Declaratory decree, Suit fob- 
declaration OF TITLES, 21 M. 373. 

See Declaratory decree, Suit for— 
Suits CONCERNING documents, llnd. Jur. 
N.S. 390. 

Declaration of mortgagee’s rights in land 
sold in execution of decree of third party, suit 
for — Amendment of plaint— Specific Relief Act, 
1877. s. 42.— See DECLARATORY DECREE, 
Suit for— Miscellaneous. 6 O.C. 324. 

Mortgage-decree — Payment of mortgage 
amount before the usual six months — See 

Decree— Decree, Construction of, 7 C. 
L.R. 267. 

Decree — Construction — Charge or mortgage 
— Decree for sale under the Tr. P. Act — Proce- 
dure — See Decree— Decree, Construc- 
tion of, 8 A.L.J. 418. 

See Decree— Decree, Construction of, 
28 C. 557, P.C. = 28I.A. 89 = 5 C.W.N. 536, 
11 B. 172, A.W.N. 1885. 308. 3 C.W.N. 8 = 
26 C. 166, 10 A. 174 = A.W.N. 1897,9, 3 C. 
W.N. 30. 

Sale in execution of a decree— Property pur- 
chased subject to a mortgage but not mortgage 
executed by the judgment-debtor — Purchaser’s 
right- See DECREE— MISCELLANEOUS, 35 C. 
877. 

Deed, when said to be properly attested — Sig- 
nature.s of Sub^Registr.ir and identifier on the 
back of the bond not sufficient to render mort- 
gage valid— See DEED— ATTESTATION OF 
DEEDS, 26 C. 246 = 3 C.W.N. 84. 

See Deed -Attestation of deeds, 26 
C. 78. 

Deed of sale, accompanied by deed granting 
right to re-purchase on payment of purchase- 
money — Not a mortgage — See DEED — 
CONSTRUCTION OP DEEDS, 12 A. 387, P.C.= 
17 I. A. 98. 

Government kist, enhancement of — Whether 
mortgagor or mortgagee bound to pay — S. 76, 
Transfer of Property Act — Contract to the 
contrary. — See Deed— CONSTRUCTION OF 
DEEDS, IS M.L.J. 31. 

Mortgage-deed — Stipulations apparently in- 
consistent — See Deed— CONSTRUCTION OF 
Deeds, a, W.N. 1892, 237. 

Construction of deed of mortgage — Suit upon 
— Post diem interest, principles governing the 
allowance of — See DEED— CONSTRUCTION 
OF Deeds, 5 N.L.R. 37 = 2 Ind. Cas. 27. 

Hypothecation of immoveable property — 
Mortgage or charge — See DEED — CONSTRUC- 
TION OF DEEDS, 9 Ind. Cas. 828. 
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Mortgage — continued. 

1. — General — continued. 

See Deed— Construction of deeds. 7 

A. 258, F.B.=A,W.N. 1885.8. 11 A. 416 = 
A.W.N. 1889, 165, 16 B. 172. 

Title-deeds deposited with mortgage prior to 
execution of mortgage— Mortgage-deed left un- 
registered — Mortgagee, whether could claim 
as under equitable mortgage — See DEPOSIT 
OF TITLE-DEEDS, 10 B. 634. 

Mortgage deed reserving right of way — 
Transferee— Mortgage— Right to object — See 
Easement, 7 M.L.T. 288 = 6 lud. Cas. 605. 

See Easement, 18 B. 382. 

Sale of mortgaged property under decree 
other than that on- ESect of non-disclosure 
of mortgage lien — See ESTOPPEL— ESTOPPEL 
BY CONDUCT. 21 A. 309 = A.W,N. 1899. 87. 

Selling mortgaged property in execution of 
money-decree obtained against mortgagor- 
purchase without notice of mortgage— Subse- 
quent enforcement of mortgage by mortgagee 
against purchaser — See ESTOPPEL —ESTOP- 
PEL BY CONDUCT, 12 B. 678. 

Receipt of rent from mortgagee — Denial of 
mortgage — See ESTOPPEL — ESTOPPEL BY 
CONDUCT, 2 Agra 48. 

See ESTOPPEL — ESTOPPEL BY CONDUCT, 
2 C.W.N. 254, 7 A. 864 = A.W.N. 1885, 275. 
12 M.L J. 366, 7 C.P.L.R. 15. 

Suit for partition — Prior mortgagee not made 
party — Judgment and decree not binding on 
mortgagee nor can such mortgagee take ad- 
vantage of it— E stoppel— Estoppel 
BY.TUDGMENT, 8 C.L.J. 478 = 13 C.W.N. 281 
= 4 Ind. Cas. 92. 

See Estoppel— Estoppel by judg- 
ment, 4 C. 692. 

See Estoppel — Miscellaneous, 153 
P.K. 1832. 

Unregistered receipt for payment of, debt 
produced by mortgagee — Inadmi'^sibility of, in 
evidence — See EVIDENCE— MISCELLANEOUS 

documents. 7 B. 123. 

Sale — \dmi8Bibility of evidence of conduct 
to prove document to be a mortgage — See 

Evidence— PAROL evidence, 4 B. 609, 

Note = P.J. 1878, 24. 

Parol evidence, admissibility of, to prove a 
sale to be a mortgage — See EVIDENCE — 

Parol Evidence. 4 B. 59i. 

Oral evidence showing that document pur- 
porting to be a sale is a mortgage in reality — 

See Evidence— Parol evidence, 9 C. 528 
= 12 O.L.R. 287, 

Oral evidence to prove that a sale-deed was 
intended to operate only as — See EVIDENCE — 

Parol evidence, 25 C. 603, F.B. = 2C.W. 
N. 562. 

Existence of mortgage— Question not bet- 
ween parties to mortgage — Oral evidence of 
mortgage, value of— See EVIDENCE— PAROL 
evidence, 12 C. 52. 

0. VII— 11 


Mortgage — continued. 

■ " 1. — General — continued. 

Proof of discharge of, bond— See EVIDENCE 
— PaROL EVIDENCE. 4 C.W.N. 301. 

Conveyance — Or conditional sale— Oral evi- 
dence— See EVIDENCE —Parol evidence 
28 C. 256 = 5 C.W.N. 351. 

Suit for cancellation of — Deed — Denial of 
attestation — Presumption as to execution - See 

Evidence— Miscellaneous, a.w.n i884 

19, 

Public record — Ancient documents — Pre- 
sumption as to their genuineness — Production 
from proper custody — Mortgago—Acknowiedg- 
montof liability— See EVIDENCE ACT 1872 
ss. 35. 74, 80. 90. 59 P.R. 1901. 

Procedure to be followed in proving mort- 
gage-deeds— Absence of attesting witnesses 
not accounted for — Proof of document— See 
Evidence act. i872. ss. 60. 67. 68, 69. ii 
Ind. Cas. 225. 

Mortgage-deed — Attesting witness not exa- 
minod- No objection taken to admissibility 
of mortgage— Deed in drst Court— Waiver of 
objection -See EVIDENCE ACT, 1872. s 68 

13 M.L. J. 143. ■ ' 

Attesting witness to mortgage-deed not 
called — Admissibility of deed in evidence to 
enforce personal covenant— See EVIDENCE 
ACT. 1872, s. 68, 2 M.L.T.175=17 M.L.J. 213 
= 30 M. 251. 

Admissibility of an unattested — Bond to 
prove debt — See EVIDENCE ACT, s. 68. 18 M 
29. 

See Evidence act, i872, ss. 91, loi, 102, 
110. L B.R. 1872—1892, 133. 

Satisfaction of mortgagee's dues— Proof by 
oral evidence — See Evidence Act, 1872, s. 92, 
2 Ind. Cas. 13 = 11 C.L.J. 39. 

Absolute conveyance or mortgage — Fraudu- 
lent dealing with third person’s property— 
Evidence of acts and conduct of parties — Ad- 
missibility— See Evidence act, 1872, s. 92. 

14 C.L.J. 276, P C. 

Mortgage by way of conditional sale— Oral 
agreement converting it into a usufructuary 
mortgage— Admissibility — Ses Evidence 
act. 1872, s. 92. 14 O.C. 321. 

Oral agreement that mortgagee should be in 
possession in lieu of interest — Validity— See 
Evidence act, 1872, s. 92. A.W.N. 1887. 61. 

Representation that sale-deed would not be 
enforced as sale-deed — Mortgage deed— Proof — 
See Evidence act, 1872, s. 92, 12 Bom.L.R. 
972 = 8 Ind. Cas. 644. 

Document whether absolute conveyance or 
morlgage — Evidence of acts and conduct of 
parties— See EVIDENCE ACT, 1872, 0 . 92. 2 M. 
W. N. 1911, 30- 

Oral agreement adding to the terms of a 
registered mortgage-deed— Admissibility in evi- 
dence — Degree of formality of document— See 
Evidence act. 1872, s. 92, Proviso 2, 4 L.B. 
R. 240 = 14 Bur. L.R. 231. 
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— continued. 

1. — General — continued. 

Evidence of conduct for showing caocelment 
of registered mortgage Admissibility — Suit for 
porii ns of properly mortgaged whether main- 
tainable— Mortgagee losing possession of pro- 
perty mortgaged— i»V€ EVIDENCE ACT, 187-2, 
s. yi(4i, 5 M.L.T. 94 = 19 M.L.J. -280=2 Ind. 
Gas. 6 1 ‘ 2 . 

Parol agreement by a purchaserof mortgagee’s 
interest to pay consideration to a third party to 
the creuit of mortgagee — Admissibility — Right 
of mortgagee— hVt; EVIDENCE ACT, 1872. s. 92 
l4j. 9 Ind. Gas. 340. 

Money advanced to carry on litigation — 
Active confidence — Burden of proof of go>d 
faith — Mortgagor and mortgagee — b;vi- 
DENCE ACT. 1872, s. Ill, 8 G.W.N. 569. P G 
= 31 l.A. 46 = 26 A. 130. 

Sale of mortgaged property in execution of 
simple money decree — Subsequent sale in exe- 
cution of mortgage decree — Rights of purchaser 
at the two sales— See EXECUTION OF DECREE 
—General. 14 O.C. 89. 

Suit on — Lands situated outside jurisdiction 
— Gourt otherwise competent to try suit — 
Decree pa-^scd without objection— See EXE- 
CUTION OF DECREE - A I’lXIC iTION FOR 
EXECUTION AND POWERS OF COURT, 27 M. 
US. 

Infmt member of joint Hindu family born 
after mortgage-decree —Whether bound by the 
decree— See EXECUTION OF DECREE -APPLI- 
C.ATION FOR EXECUTION AND POWERS OF 
COURT, 9 C.L.J. 485 = 1 Ind. Gas. 213. 

Sale in execution of decree upon a— Before 
the Guzarat Taluqdari Act — Sanction of 
Government if necessary — .See EXECUTION OF 
DECREE -EFFECT OF CHANGE OP LAW 
PENDING EXECUTION. 19 B. 80. 

Decree giving remedy against hypotheca and 
against judgment-debtor personally— Option of 
decree-holder to proceed against person in the 
first instance— Sec EXECUTION OF DECREE — 
MODE OF EXECUTION. 9 A. 484 = A.\V.N. 
1887, 101. 

Decree — Execution — Properties in the hands 
of the Receiver— See EXECUTION OF DECREE 
—MODE OP EXECUTION, 26 C. 127 = 3 C W. 
N. 90. 

Sale of mortgaged property — Decree-holder’s 
procedure for a decree for balance— See EXECU- 
TION OP DECREE— MODE OF EXECUTION. 
21 C. 26. 

Decree not satisfied by sale of mortgaged 
property — Sale of other property — Rights of 
mortgagee — See EXECUTION OF DECREE — 
Mode of execution, i6 G. 423. 

Decree for enforcement of hypothecation — 
Judgment-debtor’s liability — Costs — See 

Execution of decree— Mode op execu- 
tion, 10 A. 127=A.W N. 1888, 21. 

Decree — Surplus sale-proceeds — Attachment 

of — See Execution of decree —Mode op 
execution, 6 0.711=8 O.L.R. 189. 


/M or t gage — con tin ued . 

1. — General — continued. 

Property subject to mortgage — Purchase in 
execution of money-decree — Assignment of 
mortgage to purchaser — Enforcement of mort- 
gage decree against other property of the 
judgment-debtor- Equities — See EXECUTION 
OF DECREE— Mode of execution, 5 A. 342 
= A.W.N. 1883, 56. 

See Execution of decree— Mode of 
EXECUTION. 22 C. 931, 8 G. 687=10 C-L.R. 
609. 14 A. 513, A.W.N. 1892. 80. 13 A. 360 = A. 
W.N 1891. 127, 11 A. 486 = A.W.N. 1889, 191, 
20 C 533, 7 A. 194 = A. WN. 1834,332. 

Attachment of property in execution of sup- 
posed decree for balance of mortgage debt — 
Transfer of Property Act, ss. 88, 90— Civ. Pro. 
Code. s. 248— See EXECUTION OF DECREE— 

Miscellaneous, 6 0. C. 59. 

Sale by mortgagee of property not mort- 
gaged, validity of. where to be questioned — 
Execution proceedings or separate suit— See 

Execution of decree— miscellaneous. 

I 7 C.L.J. 270. 

j Sale in execution — Purchase of undivided 
share in property partly incumbered —Presump- 
tion —See Execution of decree— Miscel- 
laneous. A.W.N. 1907. 131 = 4 A.L.J. 434 = 
29 A. 463. 

Mortgage decree — Sale held without the 
representatives of a deceased defendant entitled 
to redeem, brought on record — Validity — See 
Execution of Decree- Miscellaneous, 

7 M.L.T. 270 = 5 Ind. Gas. 339. 

Execution of mortgage decree— Sale of nij 
jote lands — Judgment debtor’s right to ques- 
tion saleability of jotes— See EXECUTION OF 
Decree -M iscELL.ANEOus, 7 C.L.J. lOi. 

Execution of mortgage-decree — Order on 
application for sale — Portion of property not 
mentioned in sale proclamation — Right of a 
creditor to attach it in execution of his m iney 
decree — See EXECUTION OF DECREE — 

Miscellaneous, 5 L.B.R, is = 2 Ind. Gas. 
362. 

See Execution of decree -Miscella- 
neous, A.W.N. 1900, 95. 18 B. 522. 

Mortgage from execuioc — Duty to enquire 
into necessity for loan— Mortgage executed 20 
years after testator’s death — See EXECUTOR, 

1 Ind. Gas. 248. 

By executor who is also residuary legatee 
to secure his private debt — Valid against 
creditors — Legatee’s right to impeach — Legacy 
charged on immoveable proper'y — Lapse of 
time— Priority — Notice- See EXECUTOR, 12 
C.W.N. 993. P.C. = 4 M.L.T. 201 = 18 M.L.J. 
436 = 5 A.L.J. 661= 10 Bom. L R. 1065=8 C. 
L.J. 345 = 33 B. 1 = 1 Ind. Gas. 369. 

See Executor, i A. 7io, F.B.. .3 c.w.N. 
483, 515, 7 Bom. L.R. 407, confirmed on appeal, 

10 Bom.L R. 1065. 
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Mortgage — continued. 

1. — General — contuiued. 

Mortgage by father— Father if can be ap- 
pointed guardian ad litem of minor son — 
Mortgage for legal purpose —Proper decree— See 
Ex PARTE DECREE. 15 C.L.J. 446. 

Joint mortgage decree set aside against on 
defendant as being ex parte — Re-hearing — 
Decree supoleraenting previous decree —Execu- 
tion — Limitation — See EX PARTE DECREE. 
15 C.W N. 370, P C. =8 A.L.J. 332 = 9 M.L T. 
380 = 13 C.L.J. 351= 13 Bom. L.R. 367. 

Infant— Mortgage — Fraudulent misrepresen- 
tation as to age — Written statement by wav of 
replication— See FRAUD— GENERAL. 2 C.W. 
N. 18. 

Grant of pottah— Grantor, a mortgagee— 
Promise to grant pottah of another village 
in ca-se of relemption — Representative of 
grantor, if bound by promise —See GRANT — 

Construction, 6 C.L.R. 21. p.c. 

See Guardian— Duties AND POWERS OF 

GUARDI.AN, 7 M.L.J. 191. 

Guardian’s power to mortgage minor’s pro- 
perty — Ri'e of interest — See GUARDIAN — 
DUTIES AND POWERS OF GUARDIAN, 11 C. 
379. P.C. = 12 1. A. 47. 

By guardian of minor’s property — Previous 
permission of the Court of Wards not obtained - 
Effect of mortgagee— See GUARDIAN —DUTIES 
AND POWERS OP GUARDIAN, A.W.N. 1902. 
192, 

See Guardian— Duties and powers of 

GUARDIAN. 25 G. 909, 26 C. 820 = 3 C.W.N. 
770. 11 C.L.J. 197 = 5 Ind. Cas. 331, 15B.L-R. 
353, Note. 

Rights and duties of mortgagee from guardi- 
an -See Guardian— Miscellaneous. 2 Ind. 
Gas. 3CG> 

By guardian without leave of Court — Effect — 
See Guardian and Wards act. i890. bs. 29, 
30, 25 A. 59. 

Of minor’s property to secure loan sanction- 
ed by Court — Duty of Court to specify the rate 
of interest— See Guardian and Wards act, 
1890, 88 . 29 , 31. A.W.N. 1909.75 = 5 A.L.J. 
260 = 30 A. 188. 

Mortgage of Hat, if valid — Rights to purcha- 
sers at mortgage sale and certificate sale— See 

Hat. 13 C.W.N. 596 = 36 C. 665 = 1 Ind. Cas. 
620. 

Property partly within jurisdiction— One joint 
mortgagor not party to the deed —Equitable 
mortgage -See HIGH COURT, JURISDICTION 
OP-UALCUTTA. 39 C. 824. 

Created by testator on properties given away 
to testator’s mother (or her maintenance, decree 
on, alienation for satisfaction of decree will not 
prevent the testator’s widow from claiming it 
back on the mother’s death — Effect of such a 
mother’s transfer— See HINDU LAW —ALIENA- 
TION. 17 M.L.J, 622. 


M ortgage — conti n ued. 

1. — General -continued. 

Mortgage by a co-parcener of his undivided 
interest— Mortgagee’s tquitable rights— i^cna 
fide transferee without noiice. right of— Sre 

Hindu Law— alienation, uo.c. 295. 

Mortgage by co-parcener — Decree directing 
property to be held in specific shares and charg- 
ing mortgagor's share with the mortgagee’s 
dues, if enforceable in execution— Separate suit 
to enforce lien, if necessary — See HINDU Luv 
—ALIENATION, 15 C.W.N. 748. 

Execution of mortgage bond hypothecating 
property of joint family belonging to uncle and 
nephew, validity of— HINDU LAW— ALIEN- 
ATION. 5 A.L.J. 417 = A.W.N. 1908. 192 = 30 
A. 460. 

Mortgage-deed —Money decree— Decree dec- 
laring lien— HINDU La W —ALIEN -VTION 
8 C.L.R. 428 

Purdanashin lady executing a, for interest 
due under previous mortgages— Guardian of 
minor — See HINDU Law —ALIENATION, 26 
C. 707, P.C.=26 I. A. 97 = 3 C.W.N. 573. 

Mortgage of joint ancestral property by 
father— Sale of property in execution of dooreo 
against father — Son’s rights — See HINDU LAW 
—ALIENATION. 3 A. 191. 

Suit upon, by father alone— Property liable 
as against sous, made parties — See Hindu 
LAW— ALIEN.ATION, 6 C. 135 = 7 C.L.R. 97. 

Hindu widow Alienation for maintenance 
by sale or mortgage— See HINDU Law — 
ALIENATION, 3 B L.R. A.C. 375. 

Hindu Law — Legal necessity— Of ancestral 
property— See HINDU LAW -ALIENATION. 

5 B.L.R. 176=13 W.R. 457. 

See Hindu Law— alienation. 18M. 113. 

Of joint property for family purposes 

Liability of member of joint family though 
not made party to suit on —See HINDU LAW 

—Debts, 22 a. 408 = a.w.n. 1900. i58. 

Debt by grandfather, liability of grandson to 
pay with interest — See Hindu Law — DEBTS 
19 A. 26, P.B. = A.W.N. 1896. 163. 

Hindu Law — Joint family — Mortgage by 
father— Sons if can be made parties to suit on 

mortgage— See Hindu Law— Debts 24 a 

459 = A.W.N. 1902, 123. 


Sod’s liability on mortgage by father— S<e 

Hindu Law— Debts, 1 a.l.j. 316. 


By managing members— See Hindu Law- 
Debts, 2 C.P.L R. 221. 

Decree in mortgage suit cannot be impeach- 
ed in execution proceedings- See Hindu LAW 
—Impartible estates, 2 ind. Cas 


Mortgage of family property made by manag- 
ing member— Decree for sale- Suit by son and 
other members to recover the family property 

—See Hindu Law— joint Family, 7 A.L.J. 
945 = 7 Ind. Cas. 902. 
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Mortgage — continued. 

1. — General — contimied. 

Mortgage of undivided interest of a Hindu 
co-parcener— Right of mortgagee to a declara- 
tion that he has a lien over the mortgaged 
share— Remedy of mortgagee — See HINDU 
Law— Joint Family. lO O.C. 289. 

Mortgage of undivided share by one co- 
parcener and purchaser in execution — Sale of 
share of co-sharer — Priority between — See 

Hindu Law— joint Family, 15 a. 339 = 20 
I. A. 116, P.C. 

By senior member during minority of 
junior members— Necessity for creditor to show 
that debt was bona fide and for benefit of 
family— Sec HINDU LAW— JOINT Family 
1 M.H C. 398. 

Mortgage of ancestral property by son in 
absence of father— Mortgagee’s rights as against 
purchaser in execution of decree against father 

—See Hindu Law— joint Family, lo B. 363. 

Sale in execution of mortgage decree — Pur- 
chase of entire right, title and interest of 
grand-father — Subsequent purchaser of pro- 
perty from grandsons, rights of— See HINDU 

LAW— Joint Family, ii b. 42. 

Usufructuary- Of share in undivided Hindu 
family property— See Hindu Law— Joint 
Family. 5 B. 496. 

Mitakshara Law — Mortgage and decree 
against father — Prima facie conclusion— See 
Hindu Law — Joint Family. 14 c 57q p p 
= 14 LA. 77. 

Mortgage for legal necessity by managing 
member of joint family — Decree against mort- 
gagor alone— Rights of execution purchaser 
and other family members — See Hindu Law 
—Joint family, ii c. 293. 

Of family property by father— Decree on 
mortgage- Sale of property— Rights of pur- 
chaser at Court-auction— See HINDU Law— 
JOINT FAMILY. 15 B. 293. 

Of joint family property by manager — Suit 
against manager, no bar to suit against other 

members— See Hindu Law— Joint Family 
22 A. 307 = A.W.N. 1900, 73. 

Of undivided share— Partition, effect of on 
mortgage— See HINDU LAW— JOINT Family 
24 A. 483 = A.W,N. 1902, 137. 

See Hindu Law — Joint Family, 15 c 
70, P.C. = 14 LA. 187. 6 C. 749 = 8 C.L.R. 192 
A.W.N. 1884, 45, A.W.N. 1903. 41. 


Mortgage — continued. 

L— General— confinwed. 

See Hindu Law— Reversioners, 29 C. 
355 = 6 C.W.N. 395. 

Interest to be awarded in decree for, money 
—Transfer of Property Act. ss. 86 and 88— See 

Hindu Law— StridhanAxM. 3 O.C. 130. 

Interest exceeding principal — Mortgage 
transaction — See Hindu Law— USURY, 2 
Agra 394. 

Damdupat — Applicability of rule to mort» 
gages— Account current — State of account— 
See Hindu Law— Usury. 20 B. 721, F.B. 

Account of rent and profits not to be taken 
Applicability of rule of damdupat — 3 See 

Hindu law— usury, 15 B. 84. 

See Hindu Law— Usury, 21 B. 85. 

Hindu Law— Alienation by widow— Mort- 
g«'vge for necessary purposes— Money spent on 
other purposes— Validity of mortgage — See 

Hindu Law— widow. a.W.N. I 881, 14. 

Mortgage by widow of husband’s estate— 
Onus of proof— See HINDU LAW— WIDOW. 

9 M.L T. 307. 

, by widow — Mortgage decree when 

binding on reversioner — See HINDU LAW — 
Widow. lOInd. Cas. 32. 

^^indu Law — Hindu widow— Mortgage by 
Hindu widow— Legal necessity — Payment of 
Government revenue — Nature of proof of neces- 
sity required— See HINDU LAW— WIDOW 
A.W.N. 1893. 163. 

See Hindu Law— Widow, a.W.N. 1899, 

Nature of mortgage decree — See Hindu Law 

—Will, 8 c L J. 20. 

See House, L.B R. 1893—1900, 603. 

^’oreclosure— Mortgagee’s liability for rent— 
Mortgagee in possession— See INDIGO, 2 C.L.R. 
323* 

Created benami for real mortgagee— Benami- 
dar obtaining decree — Suit by real mortgagee 
against, for declaration and injunction — See 

INJUNCTION -Special Cases. 21 M. 353 = 7 
M.L.J. 279. 

^ Mortgage of property subject to temporary 
injunction, not void — See INJUNCTION— IN- 
JUNCTION UNDER civ. Pro. Code, 9 A. 497 
= A.W.N. 1887. 107. 


Hindu Law — Maintenance decree— Rights 
of mortgagee — See Hindu LAW — MAIN- 
TENANCE, A.W.N. 1881, 4. 

Mortgage in favour of one member of 
undivided Hindu family— Payment of entire 
mortgage money to one of several members 
after the family became divided— Rights of 

other members — See Hindu LAW Parti 

TION, 6Ind. Cas. 343 = 7 M.L,T. 263 = 20 M. 
LiJ. 709. 


See INSOLVENCY— General. 12 C.L.R. 
165. 

Decree against insolvent judgment-debtor not 
entered in schedule — Right of judgment credi- 
tor to exeoute-Civ. Pro. Code, s. 344, &c—See 

Insolvency — Insolvency under oiv;Pbo. 

CODE, 21 A. 227 = A.W.N. 1899, 45. 

Insolvency of trading partnership — Trading 
I partnership assigning all assets by mortgage, 

I for present and future advances — Effect — See 
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M or t gage — con tin ued , 

1- — General — continued. 

iNsoLVEt^cY — Voluntary conveyances 

AND OTHER ASSIGNMENTS BY DEBTOR, 19 
C. 223 = 19 LA. 15. 

See Interest— General. 6 B. 181. 

Suit by mortgagee on mortgage — Mortgagee 
entitled to interest till date of decree at stipula- 
ted date— See INTEREST— CASES where 

interest was not specifically provided 

for. 20 B. 744. 

See Interest— Cases where interest 
WAS not specifically provided for, 23 

M. 534, 20 M. 149 = 7 M.L.J. 18. 20 M. 371, 3 
B. 202. 

Debt — Interest to be allowed according to 
contract— See INTEREST— SPECIAL Cases, 
15 A. 339 = 20 LA. 116. P.C. 

Post diem interest — Interest awarded as 
damages when to be charged on land — See 

Intesest— Special Cases, 14 O.C. 106. 

Interest on. up to what date realizable — See 

Interest— Special Cases, 33 C. 846. 

Right of usufructuary mortgagee to claim 
interest when he does not take possession of the 
mortgaged land — See INTEREST — SPECIAL 
Cases, 9 0,0. 144. 

Post deim interest on mortgage money — See 
Interest— SPECIAL Cases, 56 P.W.R. 1910 
= 6 Ind. Cas. 664 = 76 P-L.R. 1910. 

Award — Arbitration- Mortgage suit — Arbi- 
trator not allowing interest on sum found due — 
Validity of award — See INTEREST— SPECIAL 
Cases. 7 C.L.R. 206. 

Decree on mortgage awarding interest only 
up to date for payment, construction of— Power 
of Court to grant interest up to date of rcali- 
zation— 5ee INTEREST— SPECIAL CASES. 23 
A. 181 = 3 Bom. L R. 61 = 5 G.W.N. 137 = 28 
I.A. 35, P.C. 

Suit on mortgage — Rate of interest to be 
allowed in decree— See INTEREST— SPECIAL 
Oases, 25 A. 159 = A.W.N. 1902. 218. 

Bond — Compound interest at excessive rate — 
Unconscionable bargain — See INTEREST — 
SPECIAL CASES, 25 A. 284 = A.W.N. 1903, 44. 

Interest up to date of payment — Rate of 
interest after date fixed for redemption — See 
Interest— SPECIAL Oases, 6 C.W.N. 769. 

Mortgage by conditional sale— See INTEREST 
—Special Cases, 121 P.R. 1894. 

See Interest— Special Cases, 73 P.R. 
1892, 11 M.L.J. 7. A.W.N. 1891,126. 

Usufructuary mortgage— Further advance by 
mortgagee on same security- Money due under 
second mortgage payable in kind in case of 
default — Relief against penal provision — See 

Interest-Stipulation in the nature 

OF PENALTY, 1 M.H.O. 81. 

Bond — Increased interest on default — Penal 
ause — See INTEREST— STIPULATION IN THE 
ATUBE OP PENALTY, 9 C. 616. 


Mortgage — continued. 

1 . — General — continued. 

Bond — Provision for payment of enhanced 
interest from date of default in payment, not 
relievable as penalty— Indian Contract Act, IX 
of 1872, 8. 74— See INTEREST— Stipulation 
IN THE NATURE OF PENALTY, 14 B. 200. 

Covenant to give possession of mortgagcil 
property or to pay increased rate of interest 
Penalty— See INTEREST— STIPULATION IN 
THE NATURE OF PENALTY, A. W. N. 1862. 
43. 

Interest under mortgage bond payable in kind 
— Suit for interest — Limitation — See INTE- 
REST-STIPULATION IN THE NATURE OF 
PENALTY, 2 Ind. Cas. Hi. 

See INTEREST — STIPULATION IN THE 
NATURE OF PENALTY, 9 A. 228 = A.'W.N. 
1887, 19, 

Mortgage by executor— Plaintiff failing to 
show that mortgage has been validly created in 
that capacity — Raising fresh issue — See ISSUES 
—ADDITIONAL ISSUES, 3 B. L. R. O. C. 7 = 
11 W. R. 0. C. 21. 

Redemption suit — Collective mortgage of 
lands situate in separate districts — See JURIS- 
DICTION— SUITS FOR LAND, 1 A. 431. 

See JURISDICTION— SUITS FOR LAND, 17 
A. 483 = A.W.N. 1895, 110. 

Mortgagor and mortgagee— Lease of mort- 
gaged property by mortgagee— Suit for arrears 
of rent— Civil Courts— Jurisdiction — See JURIS- 
DICTION OF Civil Courts, 19 a. 496 = a.\v. 
N. 1897, 128. 

See JURISDICTION OF CIVIL COURTS. 14 A. 
223 = A. W. N. 1892, 73. 

S. 16, Civil Procedure Code, 1908— Sayer not 
an interest in immoveable property — Not a 
malikana — Jurisdiction to entertain suit to 
enforce a mortgage bond relating to sayor com- 
pensation— See JURISDICTION OF MUNSIFS’ 
COURT, 19 C. 8. 

Court of Revenue — Suit for rent due under 
lease or mortgaged property executed by mort- 
gagee in favour of mortgagor — Landlord and 
tenant, relation of, between mortgagee and 
mortgagor— Jurisdiction— See JURISDICTION 
OF REVENUE COURTS, 6 0.0. 26. 

Collusive relinquishment by mortgagor ten- 
ant — Effect on mortgagee — See JURISDICTION 
OF Revenue Courts, 2 Ind. Cas. 456=7 A. 
L.J. 306. 

Of Khoti lands — Decree on mortgage — Exe- 
cution-Sale of mortgaged property — Assign- 
ment by purchaser — Rights of assignee — 
Acceptance of rent by Khot — Effect — Consent 
to alienation— See KHOTI TENURE, 17 B. 677. 

Mortgage of occupney holding when amounts 
to abandonment— See LANDLORD AND TEN- 
ANT-GENERAL, 13C.W.N. 242 = 3 Ind. Gas. 
660 = 10 C.L.J. 610. 
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Mortgage — continued. 

!• — General — continued. 

Tenant attorning to mortgagee— Suit for rent 
agaii)<5t son of tenant — Liability of son on 
i.itber 5 tenr^ncy until notice of surrender to 
landlord —See LANDLORD AND TENANT- 
ABANDONMENT OF TENURE, 8 B. 164. 

In possession of leasehold property — Liability 
for rent— See LANDLORD AND TENANT- 
RELATIONSHIP OF Landlord and Tenant, 
10 c. 443. 

See Landlord and Tenant — Transfer 
OF tenant’s interest, 7 O.C. 265. 

Mortgage with possession of occupancy hold- 
ing by tenant -See LANDLORD AND TENANT 

Transfer of tenant’s interest, 12 a 

419, P.B. = A.W.N. 1890. 162. 

See Landlord and tenant— Tr ansfer 
of tenant’s Interest, 3 C.L.R. 285. 

Mortgage of land to tenant-E0cct on ten- 
ancy— See Landlord and Tenant— Mis- 
cellaneous. 24 A. 491, Note. 

decree by landlord — Purchase by 
third party in execution— Rent decree by land- 
lord Purchase by landlord in execution of rent 
decree-Priority of title-See LANDLORD AND 

Tenant— Miscellaneous, 10 ind Cas. 54. 

Landlord mortgaging land to tenant— No 
merger of rights as mortgagee and tenant— See 

Landlord and Tenant— Miscellaneous 

24 A. 487 = A.\V.N. 1902, 157. 

Mortgage of tenant right— Acceptance of 
rent by landlord from mortgagee for six years 
Landlordf whether can obtain possession of 
land, withoat giving mortgagee a chance to 
assert his being dispossessed — See LANDLORD 

AND Tenant— Miscellaneous, 5 n.l R 

111 = 3 Ind. Cas. 57. 

Mortgagor and mortgagee— Relationship of 
landlord and teoant“Suit by mortgagee for 
possession— Jurisdiction — See LANDLORD AND 

Tenant -Miscellaneous, ho P.W.R. lyio 

= 150 P.L.R. 1910. 

See Land tenure— In Bombay, 4 B H.c. 
O.C. 1. 

Lease of land — Purchase of plantain trees on 
land by lessee— Mortgage of plantain trees by 
lessee— Termination of lease— Rights of mort- 
gagee— See Lease— General, ii M.L.J. 340. 

Share of mortgaged property not passing at 
execution sale — Lien upon such share — See 
Lien, u 0. 464. 

See Limitation— General, 6 P.R. 1901- 

Possession of joint immoveable property, 
given in execution of money-decree by on^ 
co-sharer to decree-holder until payment of 
decretal amount — Sale of his own interest by 
another co-sharer to stranger — Suit by ven- 
dee to eject decree-holder — Limitation Act, 
art. 136— See Limitation— GENERAL, 69 p! 
W.R. 1908. 


continued. 

1.— General —continued. 

Stipulation for payment of whole sum due on 
failure to pay certain insialmentof interest— 
Extension of time made in will executed by 
mortgagee Abstention to sue on mortgage— 
Waiver— Acknowledgment of liability after 
remedy had become barred — S-iving of limi- 
tation— See Limitation-General. 6 M.L. 

J. 241. 

See Limitation -Law OF limitation, L. 

B.R. 1872—1892, 43. 

Acknowledgment by one, two mortgagees in 
a deed of transfer — Acknowledgment valid as 
against the representatives of that mortgagee— 
See Limitation act, 1909. s. 19. 6 ind. Cas. 
190 = 7 A.L.J. 847. 

Acknowledgment by mortgagee need not be 
addressed to mortgagor— See LIMITATION ACT, 
1903, s. 19, 4 Ind. Cas. 579. 

Reference in will by mortgagee, whether 
amounts to acknowledgment of— See LIMITA- 
TION ACT. 1908. s. 19, 16 M. 366 = 3 M.L.J. 
191. 

Entry of mortgage in Muntkhib Khewat 
signed by one of two mortgagees —Whether an 
acknowledgment— See LIMITATION ACT. 1909, 
s. 19. 35 P.W.R. 1910 = 39 P.R. 1910 = 5 Ind. 
Cas. 992 = 179 P.L.R. 1910. 

Acknowledgment of mortgage contained in a 
plaint — Proof of its contents— See LIMITA- 
TION ACT, 1908. s. 19, 82 P.W.R. 1911. 

Statement by mortgagee in a sub-mortgage— 
Acknowledgment— See LIMITATION ACT, 1908, 
s. 19. 1 Ind. Cas. 510. 

See LIMITATION ACT. 1908, s. 19. 1 C.W.N. 
513. 

Acknowledgment, by female heir— Effect 
upon reversioner — Suspension of limitation by 
fusion of interest of mortgagor and mortgagee — 
See Limitation act. 1908, s. 19, arts. 120, 
148, G A L.J. 931 = 3 Ind. Cas. 725 = 32 A. 33 = 

6 M.L.T. 348. 

Redemption of— Acknowledgment by one co* 
mortgagee, whether saves limitation — See 
Limitation act. 1908, s. 19. art. 148, 18 A. 
458 = A.W.N. 1896. 147. 

Part payment by mortgagor after transfer of 
equity of redemption, whether extends time 
as against transferee— See LIMITATION ACT, 
1908, s. 20, 11 C.W.N. 107 = 33 C. 1278. 

See Limitation act, 1908, s. 20, art. 148, 
26 A. 167 = A.W.N. 1903. 223. 

See Limitation act, 1908, s. 28, arts. 9i, 
135, 147, 83 P.R. 1883. 

Suit on— Limitation— Effect of change of law 
—See Limitation Act, 1908. s. 31, 5 M. L.T,. 
287 = 32 M. 312 = 4 Ind. Cas. 510. 

See Limitation act, 19O8. art. 10. 4 C. 
P.L.R. 72. 
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Mortgage — continued. 

l.—Qeneral — continued. 

See Limitation act. 1908, arts. lO, 120, 
20 A. 315, F.B. = A.W.N. 1898. 61. 

See Limitation Act. 1908, arts. 10. 120. 
144. 24 A. 17. P.C. -5 C.W N. 888 = 28 I. A. 248 
= 3 Bom. L.R- 707 = 8 Sar. 133. 

Adverse possession as against mortgagor — 
Effect upon mortgagee - See LIMITATION ACT, 

1908, arts. 11 and ll-A. 8 M.L.T. 377=8 Ind. 
Gas. 264. 

Compensation for mortgaged land paid to 
mortgagee — Suit for recovery of amount — dee 

Limitation act, 190S, an. 62, A.W.N. J8di, 
41. 

Void assignment of mortgage — Suit by 
assignor for recovery of mouey received by as- 
signee— Limitation Act -Article applicable — 
See LIMITATION ACT. 1908, arts. 62. 120. 17 

M. L.J. 452=30 M. 459. 

By mother of minor — Suit by minor on at- 
taining majority for possession— See LIMITA- 
TION ACT. 1908. art. 91. 107 P.L R. 1904. 23 P. 
R. 1904, 

Zuri-pesbgi lease — Possession not delivered 
to mortgagee Suit for recovery of po-sesaion 
dismissed — Suit for compensation — See LIMI- 
TATION ACT 1908. arcs. 97, 16,4 A.L.J.249 = 
A.W.N. 1907, 108. 

Suit for money by mortgagee disturbed in 
possession, limitation for — See LIMITATION 
ACT. 1908, arts. 97, 116. 120, 21 M 242 = 8 M. 
L. J . 8i . 

See Limitation act, 1908. art. 120, 20 
A. 376. P.B. = AW.N. 1898, 78. 14 A. 405, 
F.B. = A.W.N. 1892, 108. 

Hindu widow —Mortgage — Sale on mortgage 
—Suit by reversionary heirs for declaration that 
only widow’s life interest was sold— Limitation 

— 6‘ee Limitation act. i 908, art. 125 , a.w. 

N. 1894. 1.34. 

Default of pa)ment of mortgage-money — 
Suit by mort^^agees for pofsessioo of land mort- 
gaged for or money due under mortgage— Art. 
135, s h. II, Act XV of 1877 (Limitation) — See 
Limitation act, 1908, art. 135. 99 P.R. 1908 
= 156P.W.R 1908 = 30 P.L.R. 1909. 

See Limitation Act, 1908, arts. 135. 147, 
12 C. 614. 

By Hindu father— Sale in execution — Suit 
by son to set aside alienation — See LIMITATION 
ACT, 1908, art. 144, 8 C.L.R. 429. 

Mortgagee ousted by trespasser— Adverse pos- 
session by trespasser against mortgagee, when 
good also as against mortgagor - Onus of proof 
—See LIMITATION ACT, 1908, art. 144, 18 B. 
51i 

Possession of mortgagee for over 12 years — 
Bale to mortgagee— Suit attacking mortgage 
and sale — Limitation— See LIMITATION ACT, 

1909, arts. 144, 127, 23 P.L.R. 1911 = 9 Ind. 
Gas. 540. 


M art gage — con ti nued , 

!• — General —continued. 

See Limitation act. 1908, arts. 144, 
148, A.W.N. 1885, 300. 

Decree for possession barred — Mortgage by 
decree-holder out of possession— Tii le of mort- 
gagee— See Limitation act, i 908. art. 147, 
25 A. 35 = A.W.N. 1902, 175. 

See Limitation act, i 908, art. 147. 14 
B. 577. 

Application for execution — Mortgage decree 
— Murigagee in possession — Accounts — Limita- 
tion -i.’ee Limitation act, 1908, arts. 181, 
182. 5 G.L.J. 289. 

Application for decree for recovery of balance 
due on mortgage- See LIMITATION ACT. 1908, 
arts. 181. 182, 6 O.G. 114. 

Applicability of s. 258, Giv. Pro, Code, to 
mortgage decree— See LIMITATION ACT, 1908. 
art. 182, 6 Ind. Gas. 43. 

See LIMIT.VTION ACT, 1908. ART. 182— 
STEP-IN-AID OF EXECUTION. 30 C. 761=8 C. 
W.N. 251. 

Application for order absolute for foreclosure 
— Execution of decree — See LIMITATION ACT, 
1908, A FiT 182- MISCELLANEOUS, 20 A. 357 
= A.W.N. 1898, 713. 

Decree for account against executor — Of 
property of deceased — Lts pendens — See LiS- 
PENDENS, 8 C. 79 = 9 C.L.R. 173 = 10 C.L.R. 
113. 

*' Baibilwafa ” mortgage — Proceedings of 
Settlement Officer upon award before rights 
of mortgagee— See LiS PENDENS, A.W.N. 
1888, 246. 

Mortgage suit, if a suit with respect to an 
interest in immoveiblo property — See LiS PEN- 
DENS. 8 G.L.J. 153. 

Purchase during pendency of — Suit — Lis 
pendens— See LiS PENDENS, 15 C. 756, P.C. = 
15 I. A. 97. 

Applicability of doctrine of Us pendens to 
mortgage suits — Conversion of suit for posses- 
sion into one for redemption — See Lis PEN- 
DENS. 2 Ind. Gas. 65. 

Purchase of property in respect of which 
there is a — Decree — See LiS PENDENS 12 C, 
299. , 

Mahomedan Law — Minors— By widow 

Right to mortgage shares of minors- See 

Mahomedan Law— alienation, 20 B 
116. 

Suit for dower amount by heir of deceased 
widow— Mortgage by beirs of husband pending 
suit — Lis pendens — See Mahomedan L^w — 
DOWER, 19 A. 604 = A.W.N. 1897, 135. 

See Mahomedan Law— Dower, 25 M, 
658. 
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continued, 

1 . — General — continued. 

By mother— Decree against mother obtained 
by other heirs for their shares— Rights of mort- 
gapec— Fraud— Collusion— See Mahomedan 
LAW -Guardianship, 8 A. 324 = a.w.n. 
1886, lOi. 

Of a minor’s property by guardian without 
authority — Lease from mortgagee taken in 
favour of minor — Liability of minor— See 

Mahomedan Law — Guardianship, 18 a. 
373 = A.W,N. 1896, 99. 

Mahomedan Law —Mother, if guardian of 
minor son — Right of mother to bind minor’s 
estate by, or otherwise —See MaHOMEDAN 

Law— Guardianship. 29 C. 473=6 C W N. 
667. 

Adverse possession by mortgagee during con- 
tinuance of mortgage — See Mahomedan 
Law— Inheritance. A.W.N. i 907. 22i = 4 
A.L J. 621 = 29 A. 640. 

See Mahomedan Law— Pre emption — 
Nature AND extent of right, 6 B.L R. 

App. 114. 

Mortgage of properties comprised in a Wakf 
— Extentof rights of mortgagee — See MAHOME- 
DAN Law-Wakf, 11 B. 492. 

Money settled on husband or wife— Sum lent 
on mortgage by which interest was payable to 
both jointly— Death of husband— Widow’s 
right of survivorship— Aliyasantana Law— See 
MaiiAbar Law— Husband and wife, 25 M. 
385* 

Taking a mortgage with knowledge that it is 

unlawful for mortgagor to make a mortgage 

Estoppel whether arises — See Mandadari 
tenure. 8 A.L.J. 1308. 

Mortgage and perpetual lease of same pro- 
perty— See Merger. 7 N.L.R. 154. 

Mortgage by SAifemi-tenure holder— Merger 
oi mokarari interest in the Shikmi tenure — 
Right of mortgagee to the merged interest — See 
Merger. 33 C. 1212. 

Purchasing equity of redemption — Sale set 
aside— Efiect— See Merger, 14 M.L.J. 485. 

Mortgage by guardian without Civil Court’s 
sanction — See MINOR — CONTRACTS BY 
MINORS, 3 A. 852. 

Transfer of mortgage — Registration necessary 

—See NEGOTIABLE Instruments ACT. i68i 
SB. 9, 43, 46 (3). 10 M.L.T. 79. 

^Suits concerning— Mortgagee by agent— Suit 
for possession— See PARTIES TO SUIT — GENE- 
RAL, 2 Agra 407. 

Suit by puisne mortgagee — Necessary party 

Proper party— Validity of prior mortgage, whe- 
ther determinable between co-defendants — See 
PARTIES TO SUITS— General, i C.W.n. 
453. 

8. 85f Transfer of Property Act, 1882, suit by 
benamidar for, foreclosure of— Maintainability 

of— See Parties to suits— General. 24 

C* 644, 


M ortgage — continued. 

1.— General — continued. 

Suit by co-sharer against mortgagee for share 
of profits — See PARTIES TO SUITS — GENERAL, 
2 Agra 299. 

See Parties to suits— General, 2i A. 
380. 4 A. 518 = A.W.N. 1882, 118. 

I 

Of undivided share of co-sharer in joint 
estate, whether entitled to priority over charge 
created on share alloted to him in partition for 
owelty money— Sec PARTITION— GENERAL, 
12 C.W.N. 373 = 35 C. 388. 

^lortgage of undivided share — Suit for parti- 
tion by mortgagor’s co-sharer— If mortgagee 
necessary party — Rights of mortgagee— See 
P.ARTITION— GENERAL. 6 Ind. Cas. 829. 

Of separate shares of joint-owners, suit for 
partition between, not maintainable without 
impleading mortgagors— See PARTITION — 

Right to partition, 18 a. 476*a.W.N. 
1896, 158, 

Suit \u forma pauperis — Property of defend- 
ant sold to realise Court-fee — Property sold 
subject to mortgage — Mortgagee's rights — See 
Pauper suits, a.w.n. 1907, 157 = 29 a. 
537 = 4 A.L J. 720, F.B. 

Payments by mortgagor towards interest and 
principal— See PLAINT— AMENDMENT OF 
PLAINT, 4 P.L.R. 1900. 

Unconscionable bargain in — Duty of Court 
—See PLEADINGS, 12 Bom L.R. 795. 

Adverse possession of stranger — Extinguish- 
ment of mortgagor’s right — Position of mort- 
gagee— See Possession— ADVERSE Posses- 
sion, 9 Ind. Cas. 28 = 9 M.L.T. 264. 

Possession adverse to mortgagor — Whether 
adverse to mortgagee — See POSSESSION— AD- 
VERSE POSSESSION. 9 M.L.T. 399 = 21 M.L. 
J. 467. 

Settlement of land — Mortgagorand mortgagee 
— See POSSESSION— ADVERSE POSSESSION. 1 
Agra 15. 

Equity of redemption, capable of being 
subject of adverse possession — Limitation — 
Res judicata — See POSSESSION — ADVERSE 
POSSESSION, 14 B. 176. 

Adverse possession of mortgaged property — 
Purchaser of a sale in execution of a mortgage 
decree, possession of — See POSSESSION — 
Adverse possession, 12 0.C.46 (B) = 2 Ind. 
Cas. 57. 

Possession of mortgagee not adverse — See 
POSSESSION— ADVERSE POSSESSION, 68 P.R. 
1866. 

Suit for possession under a sale deed -Sale 
declared invalid — Prayer for possession as mort- 
gagee — Inconsistent reliefs — Pleading — Practice 
— See Possession — Suits for possession. 

4 Ind. Cas. 37 = 20 M.L.J. 141. 
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^ - coDlinued. 

1.— General — continued. 

Suit lor possessioQ under a sale deed — Sale 
declared invalid — Prayer for possession as mort- 
gagee— Validity— See POSSESSION— SUITS FOR 
POSSESSION. 4 Ind. Gas. 37=20 M.L.J. 141. 

See POSSESSION— Suits for possession. 
59 P.R. 1873. 

See Possession -Miscellaneous. 4 c. 
W.N. 297. 

Mortgage — Benamidar — Assigument of mort- 
gage— Representative.*; of deceased mortgagee — 
Is "mortgage” a ibiug?— 5ee POWER OF 
ATTORNEY. 13 C.W.N. 1190 = 3 Ind. Gas. 859. 

Mortgage by vendee after sale — Pre-emption 
suit — Mortgagee not a necessary party- Mort- 
gagee bound by decree against vondee — See 
Pre-emption— General, 55 P.vv.H. 1912. 

Joint mortgage of t^^o properties- Wajib ul- 
aiz relating to preempiinu — Suit for pre- 
emption in respect of both properties— Glaim 
if divisible — Decree if can be given in respect 
of one property only — See PRE-EMPTION — 

Right to pre-empt. a. W.N. 1885, 243. 

Sale by joint owner of bissharo— Subsequent 
" mortgage” of the remaining property by the 
other joint owner — Mortgage rtally a sale — 
Whether latter joint owner has right to pre- 
emption— See Pre-emption— Right to 
pre-empt, 145 P.R. 1906 = 109 P L R. 1907. 

Mortgage by conditional sale— 6'ee PRE- 
EMPTION— RIGHT TO PRE EMPT, A. W.N. 
1891. 134. 

Pre-emption — Vendee’s right to mortgage 
for sale consideration — Enforcement of mort- 
gage- See PRE EMPTioN -R ight to pre- 
empt. 6 a. L.J. 966 = 32 A. 45 = 3 Ind. Gas. 
782. 

Property sold subject to mortgage — Redemp- 
tion of mortgage by vendee — Price payable by 
pre-emptor— See PRE-EMPTION— SUBJECTS 
OF PRE-EMPTION, 43 P R. 1912=13 Ind. G'^s. 
430. 

Vendee purchasing with notice of prior un- 
registered — Property pre-empted — Pre-emptor 
takes subject to that mortgage, even if 
existence of mortgage concealed from him — 
See Pre-emption— Miscellaneous, 6 A. 
L.J. 112= A. W.N. 1908, 42 = 3 M L.T. 223 = 30 
A. 130. 

Ostensible mortgage found in reality to be a 
sale — Right of pre-emptor — See PRE-EMPTION 

—Miscellaneous, 157 P.w.r. 1909. 

See Pre-emption— Miscellaneous. 24 
A. 614 = A.W.N. 1902, 149. 1 G.P.L.R. 79. 

See Principal and agent— Ratifica- 
tion OF AGENT’S ACT, 2 Agra 129. 

Purcbese of jote at successive rent and 
mortgage sale — Mortgage decree if an incum- 
brance— See, Priority, i 3 G.W.N. 4»2 = 9 
O.L.J. 234 = 1 Ind. Gas. 35. 

Probate under forged will — See PROBATE 
and administration act. 1881, SB. 6, 18, 
19. 84. 6 C.W.N. 787. 

C. VII— 12 


M ortgage — con tinned . 

— 1 .— General — continued. 

Power of executor to. testator’s estate — See 

Probate and administration act, 188I. 
s. 90, 3C.L.J. 260. 

Will giving power to sell — Power to—See 

Probate and ADiHNisTRATiON act, issi, 

8. 90, 8 C.W N. 362. 

Mortgage executed by mother as administm- 
trix to the estate of her father, if binding un 
her sons— Mortgage created without perniissuui 
of Court, if voidable — See PROBATE AND 
ADMINISTRATION ACT. IbSl, s. 90, 13 C L.J. 
447. 

Mortgage by guardiiu— Belief of mortgagee 
in the existence of reasonably credited necessity 

—See Probate and administration act, 
1881. 8. 113, 2 M.L.T. 343. 

Mortgage suits — Receiver when may be ap- 
pointed— 5ee RECEIVER, 15 C.W.N. 672=13 
C.L.J. 487. 

Suit by mortgagee — Appointment of receiver 
on application by mortgagee — High Court, 
powers of, with regard to appointing receivers- 
See RECEIVER. 14 B. 431. 

Receiver when may be appointed in mortgage 
transactions— See RECEIVER. 13 C.LJ. 495. 

Mortgagee restrained by injunction from 
selling property in execution 01 his decree — 
Appoiutmentof Receiver- See RECEIVER, 6 M. 
L.T. 238 = 3 Ind. Gas. 437. 

Partition suit — Mortgage suit — Receivers 
how to act — Decree for sale — Decree for fore- 
closure— See RECEIVER, 14 C.L.J. 526. 

Mortgage suit — Mortgagor taking money 
from Receiver as accommodation loan — Refusal 
to pay — Power of Court to compel payment — 
Sec RECEIVER, 10 Ind. Gas. 893. 

Possessory lien of agent of mortgagor, 
paramount to right of Receiver appointed 
the suit of tbo mortgage — See RECEIVER, 
C.W.N. 654=9 C.L.J. 663 = 36 C. 713=1 In 
Gas. 356. 

See Receiver, 7 C.W.N. 452. 

Registered and oral mortgage — Priority — 
Notice — See REGISTRATION, 6 L.B.R. 184 = 
8 Ind. Gas 697. 

Registered mortgage — Subsequent sale with 
possession — Priority — See REGISTRATION, 2 
B. 662. 

Registration of puisne mortgages, whether 
notice to prior — Suit cn mortgage, subsequent 
mortgagees not being made parties — Rights of 
purchaser under decree as against nuiane mort- 
gagees— See Registration, 7 C W.N. 11. 

See Registration, 18 B. 444. 

Usufructuary, below Rs. 100 — Registration 
—Sec Registration ACT, 1864, bs. i3, 14, 
7 B.L.R. 14 = 16 W.R. 831. 
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A\ortgafie — continued. 

1 — General — coyitinued. 

Registered and unregistered — Priority — Dec- 
ree-^>’ee REGISTRATION ACT, 1866, A. W. N. 
1884. 184. 

l>eed of sale or mortgage — Priority — See 

Registration act. i 866, i B. 574. 

Mortgage of future rents of value of over 
Rs. lOO— Registration - Position of mortgagee 
who had inkeii Unregistered document— Sre 

Registration Act. i908. ss. 2, 17. c Ind 
Chs. o04 = 8 M.L.T. 91=20 M.L.J. 966. 

Bond under Rs. 100— 5ee REGISTRATION 
ACT, 1908, s. 17. IOC. 82. 

Deed of assignmeor. of mortgage— Considera- 
tion— Registration— 6'ee Registration act. 

1908. s. 17. 2 B. 97. 

Indorsement of payment on. bonds— Regis- 
tration. nece^si^y for — 6’ee REGISTRATION 

^ f.b. = a.w.n. 

looo> 310. 

Equitable mortgage - Agreement to— See 

Registration act, 1908. s. 17. 10 C. 315. 

Instrument creating charge in nature of 
mortgage— Necessity for registration— Admis- 
sibility in evidence- See REGISTRATION ACT 
1908. f. 17. 20 B. 563, 

Receipt for payment of— Money— See Reois- 
T«ATI0N ACT. 1908. s. 17, 91 P.L.R. 1904 = 
P.R* 1904* 

R^eipt for payment of mortgage money — 

See Registration act. 19O8. s. 17. 6 A. 335 
= A.W.N. 1884. 107. 

Receipt for payment of mortgage money — 
Ural evidence — iSVe REGISTRATION ACT 1908 
s. 17, A.W.N. 18S7. 188. 

Receipts passed by mortgage— Whether com- 
pulsonly regii^trable — 5^^ REGISTRATION ACT 
1908, .a. 17. 4 B 235. 

Registered conveyance Unregistered -Prior- 
Registration act. iyo9, s. 17. 13 

256. 

See Registration act, 1908, s. 17, 2 A. 

216, 2 A. 688, 12 C.L.R. 444. 

See Registration ACT, j^qq^ p. 17 (e), 5 

B. 16l» ' 

See Registration act, 190S. ss. 17. 19 
3 B, 312. ' 

See Registration act. 1908, ss. 17 28 
49. 29 0. 654 = 6 C.W.N. 856. 

Endorsement releasing mortgaged property— 
Registration— See REGISTRATION ACT IMS 

ss. 17. 49. 11 Bom. L-R. 1321 =34 B. 202=4 
Ind. Cas. 588. 

See Registration act. 1908, ss- 17 49 
3B.L.R.A.C. 310=12 W.R. 222. ' ’ 
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/M o — c on t i n ued . 

1- — General — confi»iwed, 

See Registration act, 1908, ss. 17, 

cl. (2), 49, 2 A. 40. 

Mortgage— Value of mortgage — Deed for 
purposes of registration — See REGISTRATION 
ACT. 1908, ss. 17. 50, 5 A. 447. F B. =A.W. 
N. 1383, 87. 

Registration of mortgage out of time by 
altering date— Lessee from executant if may 
question validity of such mortgage — 5ee 

Registration act. 1908. s. 23, lO C.W.N. 


535. 


Inclusion of property to which mortgagor 
has no title — Registration — See REGISTRA- 
TION .ACT. 1908. s. 28. 5 Ind. Cas. 127=14 C 
W.N. 532. 

Registration of mortgage-deed in district in 
which the mortgaged property is not situate — 
Admissibility of d<'cument in evidence of money 
obligation- S/e REGISTRATION ACT. 1903, ss. 
28.49, 60, 4 A. 14 = A.W.N. 1881, 105. 

Sale of property mortgaged with possession- 
subsequent sale by registered document— 
1 fiority — 6’ee REGISTRATION ACT, J908 
s. 43, P.L R. 1900, p 352. 

See Registration act, 1903. s. 48. li C. 
153. 

Payment of mortgage-debt— Endorsement of 
payment on— Bond — Endorsement not register- 
Admisj^ibility in evidence See Rkois* 
TRATION act, 1908, 8. 49. 7 M.H.C. 1. 

Mortgage deed unregistered— Admissibility 

of deed t.. prove that money was borrowed— 

See Registration act. lOOS, s. 49. 2 ind. 

Cas. 516 = 7 A.L.J. 71. 

Unregistered mortgage bnnd-Evidence of- 
Persooal liability - 6’ee REGISTRATION ACT 
1908, s. 49. 9 0. 620=12 C.L.R. v09. F.B. ’ 

Earlier unregistered mortgage, priority of. 
later registered mortgage over— Effect of notice 

mirtgage — See Registration act, 

1903, s. 50, 25 M. 1. 

First unregistered mortgage - Subsequent 
registered mortgage— Money decree on first 
mortgage subsequent to second mortgage- 
Priority — See REGISTRATION ACT, 1908 
s. 50. A W.N. 1681, 127. 

Notice Priority See REGISTRATION 
act. 1908, s. 50, A.W.N. 1897. 90. 

Prior mortgage not compulsorily registrable 
-Mortgagee in possession- Subsequent register- 
ed mortgage— Priority— Evidence Act. s 110— 
See Registration act. 1908. s. so. 26 a. 
366 = A.W.N. 1903. 81. . a. 

Prior unregistered document, possession 
under, notice to subsequent registered mort- 
gagee— See REGISTRATION ACT, 1908, s. 50, 
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Mortgage — continued. 

i. ^General — continiied. 

Priority — Registered mortgf^ge — Auction- 
purchaser under decree on prior unregistered 
mortgage — See REGISTRATION act, 1908. 
s. 50. 18 A. 288. F. B..-=A.W.N. 1891. 63. 

Priority of unregistered mortgage over subse- 
quent registered sale— Notice — Fraud — See 
Registration act. 3908. s. 50. u C. 667. 

Prior unregistered mortgage with possession 
— Subsequent registered mortgage with notice 
of prior mortgage — Priority of registered over 
unregistered mortgage— See REGISTRATION 
ACT. 1908, s. 50. 8 C.P.L.R. 109. 

Registered and unregistered mortgages— See 

Registration act. 1908, s. 60. a.w.n, 
1881. 161. 

Registration — Registered and unregistered 
mortgages — Priority — See REGISTRATION 
ACT, 1908. s. 50, A.'VV.N. 1881, 1-20. 

San mortgage optionally registrable hut un- 
registered - Subsequent registered mortgage — 
Priority— See REGISTRATION ACT, 1908, s.'sO, 
20 B. 158. 

Sale of property subject to an unregistered 
mortgage but whose registration was not com- 
pulsory — Purchaser having notice of such 
mortgage before registration of sale-deed — Mort- 
gage whether binding on purchaser — See RE- 
GISTRATION ACT, 1908. s. 50. A.W.N. lOOS, 
99 = 30 A. 238 = 5 A.L.J. 607. 

Unregistered mortg.age — Subsequent regis- 
tered sale— Priority — See REGISTRATION ACT, 
1908, s. 50. 10 Ind. Gas. 233. 

Unregistered usufructuary mortgage— Long 
possession thereunder — Invalid sale to same 
mortgagee — Subsequent mortgage by registered 
document — Priority of title— See REGISTRA- 
TION ACT. 1908, s. 60, 26 M. 72= 12 M.L J. 
410. 

See Ben. Reg. XXXIV of 1803. ss. 9. 10, 
6 C.L.R. 257, P C. 

Notice— Defects in — Demand of interest that 
was not due — EBect — See Ben. REG. XVII OF 
1806,88. 7, 8. 134 P.L.R. 1910 = 8 Ind. Gas. 
555 

Foreclosure — Irregular notice when fatal 
—See Ben. Reg. XVII of 1806, S8. 7, 8. 74 
P.L.R. 1906. 

By conditional sale — See BEN. REG. XVII 
OF 1806. 8. 8. 5 M.L.J. 261. P.C. = 23 C. 228 
= 22 I A. 183. 

See BEN. REG. XVII OF 1306, s. 8, 9 P.L. 
R. 1901 = 28 P.R. 1901. 

Mortgage of tenure in possession under s. 13 
of Reg. Vllt of 1819 — Liability for rent— See 
Ben. REG. VIII OF 1819, s. 13. 12 C. 185. 

Entries in ICbewats and Kbatanmis, admissi- 
bility of, to prove existence of disputed mort- 
gage— See Ben. Reg. Vll of 1882, s. 9, 6 A. 
L.J. 197 = 31 A. 247=2 Ind. Gas. 215. 


M or t gage — con tin ued . 

1. — General — continued. 

Deed — Distinct covenant to pay interest 
each year — Decree for overdue interest— Subse- 
quent suit for principal and interest whether 
barred by s. 43. Civ. Pro. Code — See RELIN- 
QUISHMENT OF portion of CLAIM. 21 H. 
267. 

Purchase by first mortgagee of the equity of 
redemption — Suit toenforre hen against second 
mortgagee— See RES JUDICATA — GENERAL, 2 
A. 582. F.B. 

Suit for sale on mortgage — Compromise by 
which mortgagee accepted a simple money 
decree — Second suit for sale barred--See RES- 
JUDIC.ATA— adjudications, A W.N. 1008, 
265 = 5 A.L.J. 732 = 31 A. 19 = 1 Ind. Cas. 561. 

Res judicata — Suit by puisne mortgagee — 
Prior mortgagee’s omission to plead his charge 

— Decree for sale — Sub.'iequeiit suit on puisne 
mortgage not maintiinable — See RES .JUDICA- 
TA— ADJUDICATIONS. 24 A. 429. P.C.=6 C-W. 
N. 889 = 4 Bom. L.R. 827 = 2'J l.A- 118. 

Prior mortgage of entire share with posses- 
sion — Second mortgage of jj share — Suit for 
sale on second mortgage — Prior mortgagee 
party — No prayer for possession of i -Second 
suit for possession — lies judicata —See RES- 
JUDICATA— ADJUDICATIONS, 8 A L J. 352. 

Same person bolding two mortgages over 
same properly — Suit on first morigHge with- 
out disclosing th? second — Subsetiueut suit on 
second mortgage — Eflect — See RES JUDICATA 

— ADJUDICATIONS, 4 S.L.R. 82 = 8 ind. Gas. 

216. 

Two simple mortgages — Suit on first mort- 
gage- Second mortgHgoe not impleaded- Part 
of hypothecated property sold — Second suit for 
sale of remainder not barred against second 
mortgagee — See RES JUDICATA— CAUSE OF 
ACTION. 7 A.L.J. 29 = 32 A. 119 = 5 Ind. Cas. 
451. 

Suit for declaration of title as owner — 
Second suit as mortgagor- iie.s judicata — See 
Rp:s Judicata— Cause of action, 6 Ind. 
Cas. 096. 

For balance of unpaid purchase money — 
Dismissal of suit on mortgige — Sub.soquent 
suit to enforce lien for balance of unpaiu pur- 
chase money — Maintainability — See RES 
JUDICATA- Cause of action, 26 M. 645. 

Money, suit for — Suit for possession — Act 
VIII of 1859, ss. 2, 7 — See RES JUDICATA— 
Cause of action. 3 C.L.R. 395. 

See Res JUDICATA— JUDGMENT ON PRELI- 
MINARY POINTS, Effect of, w.R. 1864, 
110 . 

Prior mortgagee’s omission to plead his 
charge in a suit by a subsequent mortgagee — 
Decree for sale — Subsequent suit by him on — 
Not maintainable— See RES JUDICATA — 
Matters in issue, 6 C.W.N, 889, p c. = 4 
Bom. L.R. 827 = 29 l.A. 118 = 24 A. 429. 
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M or t gage — con tinned. 

1. —General— coniinti^ci, 

^lahomediti widow in possession in lieu of 
dower — Bv widow — Suit by heir for possession 

—See Res Judicata— Parties, a.w.N. 
188G. 69. 

Morcgagor and prior mortgagee— Co-defend- 
ants— Res Judicata— Ste Res JUDICATA — 
Parties, g ind. Cas. 375. 

Suit on ii mortgage — Prior mortgagee added 
as party but remaining ex par/e — No issue about 
prior mortgage— Decie^ not reserving rights of 
prior mortgagee- Subsequent suit by prior 
mortgagee on his mortgage barred— See RES 

Judicata- Miscellaneous, ii M.L.J. 

333. 

Dismissal of former suit for sale of land as 
no mortgage — Subsequent suit to recover 
landason usufructuary mortgage, from defend- 
ants in wrongful possfssion — 6Ve ReS JUDI- 
CATA— MISCELLANEOUS. 27 M. 102. 

Mortgagee’s right to ple.ad title of the mort- 
gagor when the latter does not appear to de- 
fend it— 5ec/REVIEW — GENERAL, 10”P L.R, 
1900. 

Mortgagor agreeing to give possession of 
mortgaged property to mortgagee — Suit for 
mortgage money and rent— Cause of action 
— See REVISION— GENERAL. 59 P.W.R. 1912. 

Occupancy bolding— Mortgage— Suusequent 
sale of portion of holding with landlord’s 
consent— Suit on mortgage — Purchaser if may 
question validity of mortgage— Estoppel — See 

Right of occupancy- General, 16 C.W. 
N. 475. 

Mortgage of occupancy by tenant - Relin- 
quishment of tenancy during subsistence of 
mortgage— Rights of mortgagee— See RIGHT 
OF OCCUPANCY— General, 9 Ind. Cas. 456. 

Mortgage of occupancy-holding — Suit by 
mortgagor to get back possession without pay- 
ment of money received from mortgagee — 
Maintainability — See RIGHT OF OCCUPANCY 
—General, lO Ind. Cas. 248. 

Occupancy holding — Non-transferabilicy 
— Question if may be raised by assignee of 
holding pending mortgage suit — See RIGHT OF 

Occupancy- General. i5 C.W.N. 703. 

Surrender of mortgaged holding by occupancy 
tenant, effect oi, on rights of mortgagee — See 

Right op occupancy — Transfer of 
right, 2 N.L R. 170. 

Suit to enforce mortgage of occupancy hold- 
ing, purchased by landlords of non-transferable 
occupancy bolding after its mortgage by 
tenants lo third parties— Whether landlords 
estopped from setting up non transferability of 
bolding without their consent- See RIGHT OF 

Occupancy- Transfer of bight, 12 c w. 

N. 721 = 8 C L J. 29 = 35 C. 904. 

Mortgage by occupancy tenant- Subsequent 
surrender — Right of mortgagee — See RIGHT 
OF OCCUPANCY— Transfer of right, a.w. 
N. 1882, 138. 


continued. 

— 1. — General — c(miir\Med. 

See Right of occupancy -Transfer of 

right, 6 P.R. 1901, Rev. 

Relinquishment of bolding by mortgagor in 
favour of zamindar — Mortgage not affected — 

See Right of occupancy— Miscellane- 
ous. 6 Ind. Cas. 705. 

By one of two co-tenants of forest — Mort- 
gagee in possession — Licenpees from both co- 
tenants, rights of — See RIGHT OP SUIT — Co- 
SHARERS. Suits by, 7 B. 336. 

Payment of Government revenue by mort- 
gagee in possession to save property — Payment 
of mortgage-money into Court by mortgagor — 
Mortgagee drawing the money and relin- 
^ quisbing deed and possession of pronerty — Sub- 
sequent suit for recovery of revenue paid by 
sale of mortgaged property — See RIGHT OF 

Suit— Revenue sale for arrears of, 13 

A. 195 = A.W.N. 1890. 228. 

Sec Right of suit— sale in execution 
of decree. 12 A. 546 = A.W.N. 18^0. 77. 

Document not amounting to a mortgage, 
but amounting to a sale with contiact for re- 
purchase— See Sale— General. 2 ind. Cas. 
930. 

Deed of conveyance and agreement to re-sell 

— Construction— See SALE — GENERAL, 11 
iud. Oas. 124. 

See Sale— Sale for arrears of rent 
— Rights and liabilities of purcha- 
sers. 2 C.W.N. 29. 

Execution sale of under-tenure— Decree-hol- 
der— Mortgagee’s right to notice— See SALE- 
SALE FOR ARREARS OF RENT — UNDER- 
TENURES and portions OF, SALES OF, 4 C. 
4.88. 

Property not comprised in the mortgage sold 
Subsequent application for sale of property 
comprised in the mortgage cannot be allowed — 
Sec Sale— Sale in execution of decree 
—General, 3 Ind. Cas. 22. 

Effect of mortgagee purchasing equity of re- 
demption in a portion of hypotheca— Wheiber 
such purchase extinguishes mortgage alto- 
gether — Sec Sale— SALE in execution of 
DECREE— General, lO M.L.T. 240. 

See Sale— S ale in execution of decree 
—Decrees against representatives, 

Marsh 509. 

See Scribe. 5 C.W.N. 454. 

Sec Set-off. 8 C.W.N. 174. a.W.N, 1883, 4. 

Mortgage of right to worship— Attestation 
whether necessary — Turn of worship whether 
immoveable property — See Shebait, 14 C.L. 

J. 369. 

Suit for interest due on mortgage — Defence 
that debt itself was completely paid off — See 

Small Cause court, mofussil. Jurisdic- 
tion OF— General, 10 B. 69. 
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M ortgage— continued . 

1. — General— continued. 

Enforcement of — Decree— See SMALL CAUSE 

Court, Mofussil, Jurisdiction of-Gene- 

RAL, 4 C.L.R. 291. 

Suit by mortgagor against mortgagee fo*^ 
account of profits and settling amount payable 
00 mortgage security — Small Cause Court suit 
—Jurisdiction — See SMALL CAUSE COURT, 

Mofussil. Jurisdiction of— General, 
A.W.N. 1885, 174. 

Suit against lambardar by assignee of— Of 
share— Suit for money had and received — See 

Special or second appeal— Small Cause 
Court Suits, 5 A. 53i. 

Mortgage of fruit of growing plantain trees 
— Mortgage of moveable property— Small Cause 
nature — Second appeal — See SPECIAL OR 
SECOND APPEAL— Small Cause Court 
SUITS, 11 M.L.J. 343. 

Mortgage— Agreement to convey mortgaged 
property in case of default— Contract sale — 
Suit for specific performance —See SPECIFIC 
PERFORMANCE. 3 A. 706 = A.W.N. 1881, 61. 

Agreement to — Lands beyond jurisdiction — 
Suit for return— Of money paid thereunder — 
See SPECIFIC PERFORMANCE. 5 C. 82. 

See SPECIFIC Relief act. 1877, s. 23, 
cl. (6), 1 L.B.R. 257. 

Rights of mortgagee in possession — Cancella- 
tion of leases by mortgagor — See SPECIFIC 
Relief act, 1877. ss. 39 and 42. l O.C. 18. 

Suit for declaration that mortgage is not 
valid — Plaintifi in possession of some items — 
Maintainability — See SPECIFIC RELIEF ACT, 
1877, s. 42. 8 M.L.T. 358 = 7 Ind. Cas. 867. 

Mortgagee’s possession is that of mortgagor 
— Mortgagor can maintain a suit for declaration 
—See SPECIFIC Relief Act, 1877. s. 42, 6 
Ind. Cas. 166. 

See Splitting up cause of action, 47 
P.R. 1886. 

See STAMP ACT, 1869, s. 3, art. 18, 2 C. 
58. 

Lease and usufructuary — Stamp duty— See 
STAMP ACT, 1879, s. 7, para. 2. 8 C. 264 = 10 
C.L.R. 33. 

Property sold subject to— Payment of mort- 
gage, no part of consideration— Stamp duty — 
See Stamp act, 1879, S. 24. 10 C. 92 = 13 C. 
L.R. 164. 

Stamp applicable to mortgage deed when a 
further advance is made — See STAMP ACT, 
1879, 8. 44 <6). 1 Bom. L R. 7. 

Rolund of cancelled stamps used for deed, in 
favour of another— See STAMP AcT, 1879, s. 51 
(dL (6). 16 M. 459, P.B. = 2 M.L.J. 181. 

Bond for earnest money received — Hypothe- 
cation of produce as collateral security — Stamp 
duty chargeable — See STAMP ACT, 1879, sob. 1. 
arts. 13 and 44, 9 A. 585 = A.VV.N. 1887, 
190. 


—continued . 

1. — General — ccwlinued. 

See STAMP ACT. 1879, sch. I. art. 44 (6), 
8B. 310. F. B. 

Deed of mortgage, execution by mortga 
mortgagee and surety — Stamp duty pay 
—See Stamp act. IH99. s. 5, scb. t. arts. 40 
(b), 67 (0». 15 P R. 1910, F.B., 16 P.W.R. 1910 
= 4 P.L R. 1910 = 5 Ind. Cas. 812. 

Certificate of sale — Property sold subject to 
mortgage— Stamp duty leviable on purchase 
money— .S'ee STAMP DUTY, 15 B. 532, F.B. 

See St. 11 AND 12 ViC C. 21. s. 23. 7 C.L. 
R. 29, 25 M. 406=12 M.L.J. 282. 

SuborgatioD when arises— First mortgagee 
not necessary party in suit to enforce second 
mortgage— See SUHROGATION. 5 C.L.J. 6ll = 
36 C. 193=1 lod. Cas. 913. 

Application of principle of subrogation — See 
SUBROGATION, 6 C.L.J 134. 

Usufructuary mortgage — Suit on mortgage 
by adopted son of mortgagee — Succossioo certi- 
ficate, whether nece-Jsary — See SUCCESSION 
CERTIFICATE ACT. 1889, s. 4, 24 M. 22. 

Assignee of property mortgaged not a debtor 
—See Succession Certificate act. 1889, 
s. 4, 19 C. 336. 

Suit for mortgage money, the security becom- 
ing impaired — See SUCCESSION CERTIFICATE 
ACT, 1889, s 4, 28 C. 246 = 5 C.W.N 607. 

Tender— Mortgage — Money due on a prior 
mortgage deposited by the mortgagor with 
puisne mortgagee — Ste TENDER, 115 P.L.R. 
1902. 

Suit for money secured by mortgage of im- 
moveable property situate pnrtly in the family 
domains of the Maharaja of Benares — See 
TRANSFER OF CIVIL CASES, 3 A. 568. 

Whether Transfer of Property Act governs a 
case brought after the Act. on a mortgage exe- 
cuted before the Act — See TRANSFER OP PRO- 
PERTY ACT. 1882, 26 C. 39, P.C.=25 I. A. 179 
= 2 C.W.N. C33. 

Mortgages executed before T. P. Act came 

into force -See T ransfer of Property act, 
1H82. s 2. A.W.N. 1884, 269. 

Purchase after mortgage decree but before 
sale— Purchase in execution — Priority of title 

—See Transfer of Property act, 1882, 
ss. 2, 52. 9 lud. Cas. 840. 

Suit pending when Act came into force — See 
Transfer of Property act, 1882, ss 2 
67, 99, A.W.N. 1884, 274- 

Omission to make a puisne mortgagee party 
to a suit — Registration — Notice— 6’ee TRANS- 
FER OF Property act, 1882. sa. 3 and 85, 

8 Ind. Cas. 1199. 

Mortgage of impartible zemindari by bolder 
and members of bis family standing in the line 
of aucccssioD to the zemindari — Spes succes- 
sionis — See TRANSFER OF PROPERTY ACT, 

1882 , 88 . 6 and 67, 2 M.L.T. 167 = 17 M.L.J. 
201 = 30 M. 255. 
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continued. 

1 -General — continued. 

S-e Transfer of Property Act. 1882 
s- 41, 26 A. 490. 

Mortgage of joint property by one of four 
brothers — Effect — Dutv of mortgagee to en- 
quire— See Transfer of Property act, 

1882. ss. 41. 123. 12 lod. Gas. 858. 

Mortgage by unauthorized person — Sale 
upon » hat mortgage— Atqui.sition by transferor 
of owner-hip in the property subsequent to the 
sale upon the mortgage — Effect— See Tr\NS- 

FER OF Property act. 1882. s. 43, lO Ind. 
Gas. 443. 

Portion of property comprised in a mortgage 
acquired by mortgigor subsequent to decree — 
^lorlgage— Decree- holder’s right against such 
property — 'I'ransfer of Property Act, s. 43 — 

See Transfer of property act. i«82 

s. 43, A.W.N. 1908. 155. 

Sale under a prior mor'gige. mortgagor 
acquiring mortgage! prooertv sold on a. effect 

of— See Transfer of Property act i 882 
s. 43. 29 M. 113 


Rights of sub-mortgagee -Whether a sub- 
mortgage is transfer of immoveable property — 

See Transfer of Property act. 1882 
ss. 43 and 41. 14 Bur. L R. 329. 

Suits for sale and redemption are subject to 
the rule of Lis pendens ^See TR.aNSFER OF 

Property act, i882. s. 52. 13 O.C. 50 = 5 

Ind. Gas. 800. 

Applicability of doctrine of Lis pendens to 
mortgage transactions — Sen TRANSFER OF 
Property act, 1882, s. 52. 6 N.L.R. 140 = 8 
Ind. Cas. 288, 

Mortgage effected during pendency of suit. 
Validity of — Rights of sub mongagee —Lis 
Pendens - See Transfer of Property act 
1882, P. 52. 10 Ind. Cas. 16. 

Mortgage decree nisi, mortgagor selling the 
mortgaged property after, but before decree 
absolute— Duty of the purchaser to apply to be 
made party Suosequont puccha'^er in execu- 
tion of the mortgage decree-Priority — 6’ee 
Transfer op Property act, is 82 . ss 52 
88, 89, 13 C.W.N. 1138 = 3 Ind. Cas. 791. ’ 

Mortgage — Portion of consideration fictitious 
— Mortgage, how far valid — See TRANSFER 

OF Property Act. 1882. s. 53. lo m.L.t 
183. 


Prior unregistered mortgages, subsequent 
registered mortgagee with notice of, not entit- 
led to the priority under s. 50 of the Registra- 
tion Act, III of 1877— See Transfer of Pro- 
perty ACT, 1882. s. 53.8 A. 540 = A WN 
1886, 174. 


Assignment of mortgage right pending s 
on mortgage— Insufficient attestation of : 
mortgage deed — Discovery of this defect al 
assignment — Suit by assignee for refund 
purchase money — Special covenant protect 
assignor from liability— See TRANSFER 
Property act. 1882, ss. 55 , 59 , 1 M.L.T. ^ 
= 17 M.L.J. 167 = 30 M. 284. 


.M ortgage — continued. 

!• — General — continued. 

Propprtv situate outside towns mentioned in 
s. 59. r.P . A(!t —Validity of equitable mortgage 

— See Transfer of Property act, 1882 

s. 59. 6 L B.R. 23. 

Assignment of mortgage-debt— Payment to 
mortgagee after assignment without notice — 

Validity— See Transfer of Property act 
1882, s 13i. 13 C.L.J. 641. 

See Transfer of Property act, 1892, 
s. 131, 12 C. 505. 

Right of mortgagee under, not actionable 

claim— See Transfer of Property act 
1832,8. 135. 16 A. 313. 

Usufructuary mortgagee not put in possession, 
transfer of rights ot, uy — See TRANSFER OF 

Property act, 1882, s. 135. 16 a. 315. F.B 
= A.W.N. 1894, 100. 

Of trust property — Sanction of Court— See 

Trust. 20 B. 46. 

Appeal by mortgagee on ques ion of lien — See 
VALUATION OF APPEALS, Agra. F.B. 158 = 
Ed. 1874. 119. 

Suit for recovery of mortgaged property — See 
Valuation of suits, i C.W.N. 670. 

Suit for cancellation and for delivery of mort- 
gage-bond— See Valuation of suits, 27 JI. 

480. 

Suit by mortgagee for declaration that mort- 
gage is subsisting after his claim to attach 
mortgaged property is di-jallowcd. valuation of 
—See V’aluation OF SUITS, 5 M.L.T. 70 = 

19 M.L.J. 236 = 2 Ind. Cas. 522. 

See Valuation op Suits, is B. 696, a.w. 

N. 1884, 114. 

Rights p.ni position of vendee of a share in 
joint mortgaged property when it is redeemed 
in part or whole by his money — See VENDOR 

AND Purchaser — GENERAL. 64 P.W.R. 
1908. 

Mortgage-deed of laud, stipulation as to a 
house in — Building — Purcha-er of the house 
without notice— See VENDOR AND PURCHA- 
SER— LIEN. 12 M. 69. 

Vendor and purchaser— Mortgage for balance 
of consideration — Iiiibiliry of vendor co put 
purchaser in possession of entire property— 
Reduction of consideration for mortgage pro 
tanto — See VENDOR AND PURCHASER- 
PURCHASERS. Rights op, 8 Ind. Cas. 91. 

Sale undj^r decree on puisne mortgage notify- 
ing prior incumbrances —Prior incumbrances 
subsequently declared invilid — Rights of 

mortgagor— See Vendor and Purchaser- 
Vendor, Rights and Liahilities of, 13 

C.W.N. 1143, P.C. = 10 C.L.J. 313 = 6 A.L.J. 
817=11 Bom. L.R, 1220 = 6 M L.T. 277 = 3 
Ind. Cas 793 = 31 A. 583. 

See Vendor .and Purch.aser— Vendor. 
Rights AND LIABILITIES of, 64 P.L.R. 1902 
= 54 P.R. 1902. 
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— continued. 

1.— General — coivcluded. 

Life tenant under will — Whether can mort- 
gage the interest of devisee — See WILL- 
GENERAL, 6 Ind. Gas. 533^8 M.L.T. 98. 

2 — Accounts between mortgagor and 

mortgagee. 

(1) — Hedemplion suit under old law — Defend- 
ant's liabthly to render account, notivithstand- 
ing original agreement to the contrary . — The 
transaction in this case was of the nature of a 
usufructuary mortgage and the plaintiff sub- 
stantially sued to redeem ; and, the case having 
been one under the old law, plaintiS was held 
to be entitled to an account from the defendant 
although the terms of the original agreement 
exempted the defendant from such liability to 
account. It was also held that the smallness 
of the principal sum advanced could not make 
any difference ; however trifling the amount 
might bo, the plaintiff would be entitled to an 
account of the usufruct of the land held by 
the mortgagee. DOOUGA Debee v. Issur 
Chundbr Chatter, iee, 10 W R 367. 

[‘l)^ Liability of mortgagee in possession for 
not keeping proper accounts of income — Right of 
mortgagor tn such a case — Sale — Free consent. 
— Held, that it is a well established legal prin- 
ciple, that, when a mortgagee with possession 
does not keep a proper and true account of the 
income of the mortgaged property, the mort- 
gagor is entitled to calculate it on the basis of 
the highest profits the property is capable of 
yielding. Held, also, that, (as in this case), 
where a vendor is a helpless puppet in the hands 
of a vendee, and the deed of sale is executed and 
registered under peculiar circumstances, the 
sale cannot be treated as a genuine transaction 
entered into with free consent R.\M CH.\NL 
V. KAIM KHAN, 10 P.W.R. 1908. 

(3) — Mortgagee in possession, duly of. to ren- 
der accounts of payments towards mofgnge 
amount . — Plaintiff sued for possession of certain 
property under a right of redemption bvscd on 
the allegation that the mortgage had been satis- 
fied. The defendant denied that the mortgage- 
debt had been liquidated. Tuo first Court 
holding that the mortgage bad not been satis- 
fied, dismissed the suit of the plaintiffs ; and 
the lower Appellate Court reversed that decision. 
On special appeal the High Court held that- the 
Judge was right in having decreed the suit, 
finding as ho did that the defendant bad received 
all the money ho bad lent on the mortgage and 
the plaintifl was therefore entitled to redeem. 
With respect to the payment not distinctly 
found by the Judge, the plaintiff assorted that 
he had paid the whole sum due amounting to 
something less than Rs. 11.000, the defendant 
admitted that bo had received the sum of Rs. 
16,0(X) from the plaintiff, but, ho claimed to 
credit some portion of the money to other mort- 
gages that ho bold from the plaintiff. He was 
not able to spooify however what portion be had 
paid to each such mortgage. The defendant. 


Mortgage — continued. 

2.— Accounts between mortgagor and 

mortgagee — continued. 

as mortgagee, was bound under the law to give 
an account of all payments made towards the 
liquidation of his mortgage, and on his refusal, 
failure or neglect, to furnish such account, 
every presumption will have to be made against 
him. SIRDAR Golab Singh v. Ram Budden 
Singh, 6 W.R. 127. 

(4) — Accounts- Production of accounts — Deng. 
Reg. XV of 1793, s. 11.— Under s. 11 of Regu- 
lation XV of 1793, a mortgagee in possession is 
bound to produce the accounts of collection and 
disbursement, and tn swear to them ; and a 
plea of “ no assets ' will not exempt him from 
acting up to those requirements. BHEECHUCK 

Singh v. Lutchminarain Singh, l Hay 182. 

{b)~Accounts~Right of mortgagor to call on 
mortgagee to file account — Beng. Reg. XV of 
1793 — Beng. Reg. I of 1798. — A mortgagor, 
who has recovered possession of the mort- 
gaged property by the deposit of the principal 
sum lent under Regulation I of 1798 is, in 
a suit subsequently brought by him for the 
adjustment of accounts during the period 
the mortgagee was in possession, entitled to 
force the defendant to file his accounts and 
swear to them according to the provisions of 
Regulation XV of 1793. TUFUZZOOL HO.S- 
SEiN V. Mahomed Hossein. 2 Hay 17. 

{(i) — Mortgage — Redemption — Mortgagee's 
accounts — Suit for redemption — Mortgage debt 
not fully paui up — Decree. — In a suit for re- 
demption of mortgaged property, the law only 
requires that the mortgagee’s account of receipts 
and disbursements shall be made out, filed in 
Court, and thee sworn to as correct by the 
mortgagee. If such an account can be shown 
to be false or incorrect, it is open to the 
mortgagor to show that fact. Per Bayley, J. — 
Mortgagees are bound to exhibit the detailed 
items of all their actual receipts and disburse- 
ments, up to the time of accounting, verified 
by themselves, and accompanied by all vouchors. 
Per Phear, J. — In a suit for redemption of mort- 
gaged property, no redemption can be decreed 
as long as there is any balance found due. Per 
Bayley, J. --In such a suit, the plaintiff ought 
to obtain a decree for re-conveyance on payment 
of the balance found to be due, with interest 
and costs of suit, within a time specified, 
although it has been the practice of some Courts 
to treat a suit for redemption as if it were a 
suit for ejectment, in which the plaintiff could 
not have any decree except by showing that 
every condition precedent necessary to entitle 
him to immediate possession had been fulfilled. 
Per Phear, J. MOKUND LALL SOOKUL v. 
GOLUCK CHUNDER DUTT, 9 W.R. 572. 

(7) — Mortgage — Mortgagee in possession-^ 
Liability to render account. — Where a mort- 
gagee, whether usufructuary mortgagee or not, 
is in possession of the mortgage! property, be 
is bound to give an account of the profits rea- 
lized by him from the property so long as it is 
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Mortgage - continued. 


2. — Accounts between mortgagor and 
mortgagee— continued. 


in bis possession, whether he has taken posses* 
Sion with or without the consent of the mort- 
gagor. NILKANT tiEIN V. SHEKH JAENOD- 
DEEN, 7W.R. 30. [i?., 6 A. 303 = A.\V.N. 

1884, 92. 2 N.L.R. 92.] 


(8) Reg. I of 1798, s. 3 — Mortgage — Ac- 
counts required from mortgagee— Touieos.— 
Where a mortgagor alleges that the mortgage- 
debt has been satisfied from the usufruct, the 
account required from the mortgagee is one 
setting forth what he has realized — from what 
portions of the mortgaged property— in what 
terms or period with what loss and gain on the 
several assets — with what necessary reductions 
—and what remains then as the net profits 
which can bo taken as the actual realizations 
towards liquidating the sum due under the 
mortgage transaction. Toujees, Mehal Melani 
papers, jaidads, and jumma wasil bakeo papers 
are not perse an account within the meaning 
ofs. 3, Reg. I of 1798, but may corroborate 
such account. GOLUCK ChuNDER DutT v. 
MOHUN LaLL SOOKUL. 5 W.R. 271, [fie. 
}ieard after remand, 9 W.R. 572.] 


(9) Mortgage-Suit for possession on ground 
of liquidation by usufruct— Necessity of produc- 
tion of acconnfs. — This suit was instituted to 
recover possession of certain mortgaged property 
on the allegation that the debt, with interest, 
had been liquidated from the usufruct. The 
case had been remanded giving directions to the 
Principal Sudder Ameen as to the course he 
was to take in settling the accounts, and that 
officer had carried out those instructions, and 
given a decree for the plaintifis to recover pos- 
session and the sum of money realized in excess 
of the debt due by him. Held that the course 
adopted by the Court in disposing of the case 
was, under the circumstances, quite proper, 
since the production of accounts is very essen- 
tial in every case like the present where the 
pica of complete liquidation, has been taken as 
the ground for recovery of possession. RAM 
Lochun Patuk V. Baboo Kunya Lal, 6 
W.R. 84. 


[10)— Mortgage— Redemption— Usufructuary, 
mortgage before Act XXVIII of 1855— Claim 
for mesne profits also— Objection of mortgagee to 
produce accounts— Proof of satistaction of debt. 
—Where a mortgagor sued for redemption o( 
an usufructuary mortgage executed before Act 
XXVIII of 1855, and claimed also mesne pro- 
fits, alleging that the mortgagee had been paid 
from the usufruct over and above the legal dues, 
it was the duty of the mortgagee to produce 
his accounts showing the actual collections 
made by him during his possession. If the 
mortgagee failed to do so, the mortgagor was 
not thereby absolved from the duty of showing 
that he was entitled to a redemption of the 
mortgage together with the claim for mesne 
profits. SyuD HASHUM AU v. BaBOO Ram- 
DHAREE Singh, 7 W.R. 82. 


M ortgage —continued. 

2.— Accounts between mortgagor and 

mortgagee —continued. 

{ID— Mortgage with possession— Mortgagee's 
rights confiscated— Suit for redemption— Ac- 

I count for excess of proofs.— Where a mortgagee 
in possession became a rebel and his property 
was confiscated and his rights as mortgagee in 
the estate, sought to be redeemed, were given 
to defendants, held, in a suit by the mortgagor 
for redemption of the mortgage, that the 
defendants must account for the excess of 
profits over interest in the years when they 
were in possession. Syad Hahomed Sala- 

MUT HOSSEIN V. MUSSAMUT SOOKH DAYEE, 
2 Agra 116. 

(12) Zur-i-peshqee mortgagor, right of, to 
recover possession before exuiry of term—!dort- 
gaqor entitled to account from mortgagee— Sti- 
puljtion to t)ie contrary inoperalivci — The 
special appellant in this ac-e contended that 
t^he lower Court was wrong, firstly, in having 
held that the mortgagor (the person that granted 
^ zurijyeshgee Iqasq) can sue to recover posses- 
sion of his lands before the expiry of the term 
fixed by the lease, on the ground that the mort- 
gage debt had been more than paid off by the 
mortgagee’s receipts while in possession ; and, 
secondly, m having held that the mortgagor 
was entitled to an account from the mortgagee, 
when It was expressly stipulated in the lease 
Is^tter shall not be liable to account. 
Held the contentions were unsustainable. 
With reference to the second point, the High 
Court observed that the contract having been 
entered into prior to the passing of Act XXVIII 
u conditioD that tho mortgagor 

should not claim an account from the mort- 
gagee who bad been iu possession, did not in 

any degree bar the operation of the law that 
the lender shall account to the borrower for 
his receipts while in possession. PUNJGM 
SINGH V. MUSST. AMEENA KHATOON. 6 W. 

R. 6. [D., 14 W.R. 465.] 

(13) Suit for redemption of mortgage — Mort- 
gagee found to have been overpaid — Order for 
refund to mortgagor— Bombay Act, XVII of 
1879, ss. 12, 1.3. — The general practice, when 
tho mortgagee has been found on taking the 
accounts to have been overpaid, is to order the 
payment by him, of the balance due from h'm 
with interest from the date of the institution. 
The application of such a rule, in a redemption 
suit instituted under the Deccan Agriculturists 
Relief Act, in cases where the provisions of the 
mortgage contract between the parties have 
been set aside for the purpose of taking the ac- 
coimt under s. 13 of that Act, would not only 
lead to the redemption of the mortgaged land 
contrary to the terms and conditions of that 
contract, but would in many cases oblige the 
mortgagee to refund money which had rightly 
come into his hands under that contract. 
Thera is no express provision in the Statute 
either directing or enabling this to be done ; 
and it would be going beyond the object of the 
Act. if It were construed to entitle the agricul- 
turist mortgagor also to a refund of money 
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2. — Accounts between mortgagor and 

mortgagee — continued, 

which had already properly come into the 
mortgagee’s hands under the contract. J.ANO.II 
V. JANOJI, 7 B. 185. [K, 14 B. 19 ; It., 16 B 

141 ; D., 2-2 B. 520.] 

(14) — Mortgage — Suit by mortgagee for viorl' 
gage money — Mortgagee in -possession— Refusal 
of mortgagee to qxve account — Nature of decree, to 
be passed. — k usufructuary mortgagee in posses- 
sion is liable to account lor the profits whether 
such possession be by himself or by bis agent, 
and a suit by him to recover the mortgage money 
should not be dismissed merely because the 
mortgagee refused to give the account, but the 
Court should give proper oirectious for the 
mortgage account to be taken, charging the 
mortgagee with the amount of the ordinary 
annual profits if received by him or his agent, 
but not so charging him if the profits were re- 
ceived by the agent of the mortgagor. MUSSU- 

matNawah J\ffkee Begum v. Mussum- 
MAT Ujbee Begum, 3 Agra 153. 

(151 — Mortgagee in possession culli-vating by 
himself — Duty to account for — Profits. — A mort- 
gagee in possession of land, who, instead of 
letting It to ryots and realizing the rent in the 
ordinary way, cultivates it himself, is not res- 
ponsible or liable to account for the whole of 
the profits arising to him by farming the land, 
but only for such profits as he would have 
realized bad he let it to a tenint, or as the 
mortgagor would have re.iiized bad he let it. 
Rughoonath Roy v. Baraik Geekee- 
DHAREE Singh, 7 W.R. 244. 

(16) — Mortgage — Sale of equity of redemption 
— Payment by mortgagor to purchaser for dis- 
charging mortgage — Right of purchaser to 
claim accounts from mortgagee. — Where the 
purchaser of the equity of redemption received 
from the mortgagor a certain sum for payment 
of the mortgagee, he was not thereby precluded 
from claiming from tbo mortgagee an account 
of the income of tbo mortgaged property. 

Nowah Jafree Begum v. Gunga Ram, 

3 Agra 91. 

(17) — Usufructuary mortgage-deed — Reserva- 
tion of huk ajiri to proprietor — Mortgagee's 
liability to render account not affected. — In the 
suit, the first Court decreed plamtifi’s right to 
the possession of certain dams in a mouza but 
refused a claim made by him to a certain yearly 
money payment, termed huk ajiri, which the 
first Court held was cognizable only in the 
Revenue Court, being in the nature of rent, 
and was besides barred by limitation. The 
lower appellate Court also agreed in treating 
this sum as rent and did not take it into 
account. Plaintiff contended that be had a 
right under the law of usufructuary mortgage 
to an account from tbo defendant, and that the 
latter oould not avoid tbo obligation of render- 
ing the same ; and that huk ajiri was more in 
the light of malikana or acknowledgment of 
the proprietor’s right than of annual rent. Tbo 

C. VII— 13 


Aiortgage — continued. 

2.— Accounts between mortgagor and 

mortgagee — continued. 

circumstances were such that if the sum was 
to be considered as rent, the plaintiff was out of 
time, and the Hi^h Court came to the ccnclu- 
Sion that iho sum could not be considered as 
rent. SHAIKH HYDER BUKHSH v. HOSSEIN 
BUKSH, 4 W.R. 103. [R., 12 W.R. 215.] 

(18)— 6’uif tor redemption—Suit by purchaser 
of equity of redemption against subsequent 
purc^tuser— -Onus of proof — Actual possession . — 
Where tbo purchaser of the original proprietor’s 
equity of redemption sues the snhsrquent pur- 
chaser of the same proprietary rights, to estab- 
lish his right to redeem, he is bound to prove 
his original deed of purchase and either actual 
possession or receipt of huk ajiri or seme 
poriiou of the proceeds of the property. SVUD 
PUZOOL RUHMAN V. Moulvie ALI Kureem 
5 W. R. 163. 

(lOt—Req. XV 0/179.3, s. 11 — Ascertainment 
of amount received by mortgagee whilst in 
possession — J umma wasil-ba kee papers. — Where 
It is necessary for the Court to ascertain the 
amount received by the mortgagee whilst in 
possession, the mortgagee should file his jumma 
wasil-bakee papers and proceed generally in 
terms of Regulation XV of 1793, s. 11. SHAH 

Ameerooueen V. Ram Chand sahoo 5 W 

R. 53. 

{20)— Mortgage, accounts relating to— Evi- 
dence— Reg. XV 0 / 1793. s. 11.— Under 8. 11, 
Reg. XV of 1793, mortgagees who are in actual 
possession should be examined as regards the 
truth of mortgage-accounts, excluding persons 
(such as females) who, according to tbo customs 
and manners of the country, are unabletoappcar 
in Court, or others who, from their position, are 
not likely to be acquainted with the actual state 
of facts.^ But whore one of the co-sharers has 
a competent knowledge of the facts, he may 
depose to the truth of the mortgage accounts. 

Ram Phul Pandey v. Wahed ali khan 

14 W.R. 66. 

(21) — Evidence— Income-tax return papers — 
Mortgage— Mortgagee in possession — Duty to 
keep accounts. —’WhoTe the accounts of a mort- 
gagee in possession are being taken, his income- 
tax return papers are wholly inadmissible for 
the purpose of showing what tbo collections 
actually were. They are admissible for contra- 
dicting the mortgagee ; but they cannot bo 
taken against the mortgagor. It is the duty 
of the mortgagee to keep regular accounts from 
the date be entered on possession ; and it is on 
the mortgagee that tbo onus lies in the first 
instance. If the mortgagee has not kept proper 
accounts, the general presumption will be 
against him ; but this does not mean that, 
because the mortgagee has neglected to keep 
proper accounts, all statements of the mortgagor 
against him must be taken as true. The Court 
must take the best evidence available and 
decide upon it. SHAH Gholam NAZUF v. 
MUSSAMUT EMANUM, 9 W.R. 275. ^ . 
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(221 — Reg. IX of 1H3S— Mortgage — Right of 
mortgagor to question correctness of Jumma- 
bamUe hied by putwaree.— A mortgagor was 
not precluded from questioning the correct- 
ness of the jumabundee annually filed by the 
pulw-iree m obedience to the provisions of Reg. 
IX of 1833 by reason of his not having brought 
the incorrect entries to the notice of the Col- 
lector at the time the papers were filed. 8YUD 
TAIG ALI V. GOLAB CHOWDHRY, 3 Agra 3l4. 

(23)— f/su/rucfuar;^ mortgagee, rights of. de- 
pendent on contract— Right of mortgagor to 
accounts— Taking benamee lease, not fraud per 
ee. — With regard to the contention in this case 
that a usufructuary mortgagee in possession 
cannot, in any case, have a personal remedy 
against the mortgagor, or sell the land, it 
was held tbatf though in the case of a pure usu- 
fructuary mortgage, where the lender takes 
possession of the estate of the borrower and 
agrees to pay himself out of the profits, the 
mortgagor cannot be sued personally nor can 
the land be sold, yet there is no rule of law 
that, if a mortgagor be so minded, he may not 
also give his usufructuary mortgagee the power 
to sue him personally or to sell the land or both 
at any time. As to the next contention that 
a mortgagee in possession was bound in every 
case to account for the profits, and the mort- 
gagor cannot by contract deprive himself of 
this right, it was held that, though while the 
usury laws were in force, a restriction in this 
respect did certainly exist, yet, on the abolition 
of those laws, the restriction ceased with 
them and. by s. 4 of Act XXVIII of 1855, 
it has been expressly enacted that an agree- 
ment that the use or usufruct of any property 
shall be allowed in lieu of interest, shall be i 
binding upon parties. The mortgagor and 
mortgagee therefore are at liberty to make 
what contract they please with reference to 
the profits of the mortgaged estate. Beld also 
that, although a benami transaction ought to 
he generally scrutinised with care, since it is 
frequently resorted to, to cover a fraud, yet a 
mere taking of a lease benami, unaccompanied 
by any other circumstances of suspicion, does 
not in itself constitute fraud. MUNNOOLAL v 

Baboo Reet Bhoobun Singh, 6 W.R. 283! 

{2i)— Redemption suit— Rower of Court in 
matters of account. — Case where it was held in 
a redemption suit that it was for redemption the 
peculiar province of the Judge to go into and 
adjust the accounts between the parties. Pro- 
SUNNO COOMAR DUTTA V. CHYTUNNO CHURN 
Bidyalunkar, 23 W.R. 74. 

{25)— Mortgagee in possession — Taking of 
accounts— Regulation XV o/ 1793, s 10 — 
Under s. 10. Reg. XV of 1793. it is the duty of 
the Court to take an account of the receipts of 
the mortgagee from the property and then 
^just the mortgage-account of principal and 
interest after ascertaining what was received by 
the mortgagee in possession- SHUMBHOONATB 
ROY V. MONOWAR ALI, W. R. 1864, 109. 


continued. 

2 — Accounts between mortgagor and 
mortgagee —continued. 

(26) Principle of taking accounts . — Accounts 
between mortgagor and mortgagee should be 
taken in accordance with the principles laid 
down ID Macpherson on " Mortgages.” 7tb Ed., 

or, OaNDA MAL V. THAKUR HAHKI-’ 

SHEN. 3 P R. 1900. 


(27) Zur-i-peshgee— Mortgage — Account, me- 
thod of taking.— Case where the High Court 
specified the manner of taking accounts in a 
suit for possession of property the subjeci of a 
2ur-i-peshgee mortgage, and the form of suit 
in such a case. BiBEE SUYEEDUN v. SYUD 
ZUHOOR fcfOSSEIN, W.R. 1864. 44. 

(28) Principle of taking accounts— Mortgage 
decree for account and sale— Withdrawal from 
execution proceedings. — Case where the Court 
explained and stated at length the principles of 
taking accounts in mortgage decrees. A mort- 
gagee who has obtained a decree for an account 
and sale is not entitled to withdraw from the 
execution proceedings when those accounts 
appear to be going against him. DOOBE 
CHAND V. Omda Khanum alias Babu Shih- 
BU. 6C. 377 = 7C.L.R. 373. [i?.. 5C.L.J. 192 
= 34 C. 223.] 


Mortgagor in possession— Accounts how 
to be kept — How a mortgagee in possession 
should keep and maintain accounts in regard 
to the collections realised from the mortgaged 
property. Ram Kissen Singh v. Shah Kun- 
DUN L.ALL, W.R. 1864. 177. 


{iO)— Receipt of intereset by mortgagee — Me- 
thod of calculation of tnferesf.— There is no law 
restricting a mortgagee to the receipt by way 
of interest of the amount of the principal lent. 
On this second appeal, the defendant took the 
objection that the calculations made by the 
Sudder Ameen were incorrect. He bad taken 
year by year the amount of the advance, added 
to it interest at 12 percent., and then deducted 
the value of the usufruct. On this calculation, 
made from the time of the advance being given, 
up to the date of plaintiS's dispossession, he 
found that defendant had still Rs. 29-2-6 to 
receive, ard be gave him a decree, for this 
amount. The High Court held that the above 
procedure of Sudder Ameen was correct and 
that it was the method of calculation usually 
followed in such cases. SYED Enaet Ali v. 
Kuhur Roy. 2 W.R. 289. 


(31) Accounts — Mode of taking accounts — 
Duty of Court on taking them— Practice.— Per 
Fulton. J.—A mortgagor seeking to redeem 
must prove how much of the debt and interest 
has been repaid. It is the duty of a mortgagee 
in possession to keep a full, true and accurate 
account of the actnal receipts and disburse- 
ments- When an account is presented the 
Judge of fact on whom rests the responsi- 
bility of coming to a true decision mast ex- 
amine it and before arriving at a conclusion as 
to whether it is snob an account as a prudent 
man ought to accept, he most consider the 
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—2. — Accounts between mortgagor and 
mortgagee -continued. 

detail and ascertain whether it has been kept 
on principles which indicate that it is probably 
correct. Before accepting or rejecting accounts 
in suiis betwesn morcgagor and mortgagee ic is 
usually necessary to e:ramiQe them critically. 
Tae omission of the mortgagor to assist by 
criticising the items may of course be taken in- 
to consideration. In some cases such omission 
may be accepted as showing that the accounts 
cannot be attacked or in other words are known 
to be correct.* But in other cases it may 
merely indicate ignorance of the proper course 
to take of the inability on the part of the client 
to give suitable instructions to his pleader. No 
general rule can of course be laid down. While 
it is true that no general rule as to the value of 
accounts can be laid down, still it is clear that 
in such a c ise all the circumstances must be 
considered such as the relative positions of the 
parties to each other, the trade or caste of the 
mortgagor and any other matters likely to be 
material. It is for the party who puts for- 
ward the accounts to explain them and support 
them in such a way as tc convince the Judge 
that there is such a probability of their 
accuracy as to make it reasonable for a prudent 
mao to accept them. KUNDANMAL v. Kashi- 
BAI, 4 Bom. L.R. 42 = 26 B. 363. 

(32) — Mortgage — Redemption — Usufructuary 
mortgage — Balance in lieu of interest after 
payment of rent — Breach of condition — Claim 
for account. — Where, under the terms of a 
mortgage deed, the mortgagee was bound to 
pay the rent due for the mortgaged property, 
taking the balance in lieu of interest and the 
mortgagor was to redeem by payment of the 
principal and the mortgagee failed to pay the 
rent, and the mortgagor had to pay it : Held, 
that the mortgagor was not bound to pay the 
whole principal and bring a suit for the amount 
of the rent paid by him, but was entitled to 
claim an account and a reduction of the mort- 
gage debt by an amount equivalent to the rent 
paid bv him. RAM NARAIN v. IMAMUDDIN, 
A.W.N. 1900. 134. 

(33i — Usufructuary mortgage — Redemption — 
Mortgagor's right to an account — Express 
stipulation as to interest or profits ^Novation of 
contract — Recital of a subsequent contract not a 
nooation of a previous one —Reg. XV of 1793, 
ss 3, 4. 10 and W—Act XXVIII of 1855, s. 7— 
8tat. 13, Qeo HI, c. 63. — In a suit for redemp- 
tion of a usufructuary mortgage, executed 
while Reg. XV of 1793 was in force, the 
plaintiff’s claim to an account, on the ground 
that tbo principal and the interest bad been 
discharged o it of the usufruct, was resisted by 
the defendant, who pleaded that, subsequent to 
the repeal of the Regulation by Act XXVIH of 
1855, the mortgagor had .agreed not to claim 
an account. This agreomint was said to be 
contained in a loajio-ul-arz, in which were 
recited the terms of a sub-mortgage of usufruc- 
‘tuary mortgagee’s rights, providing, inter alia. 
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that all the profits were to be taken towards 
interest and that the mortgage should bo 
redeemable on payment of the principal. Held, 
on the true construction of the wajib-ul arz, 
that there was no new contract or ratification 
of the contract, us to the application of tho 
profits, but only a recital by way of description, 
and that the plaintiff was entitled to an 
account. Where the mortgagee has become 
the owner of a part of the mortgaged property, 
the accounts to be taken in connection with 
tho redemption suit should be calculated only 
on the basis of the portion of the property to 
which the mortgagor is entitled. Observations 
by Stuart, C.J., on Reg. XV of 1793 and 
Stat. 13, Geo. Ill, c. G3. Mahtab Kuar v. 
The Collector of Shah.iahanpur 5 A. 
419 = A.W.N. 1883. 43. (2 B.L.R. P.C.. 44, 
2 A. 593, P.C.=7 I. A. 51, R.) 

(34)— Saif by second mortgagee against the 
mortgagor and third mortgagee— Account.-~ln 
a suit, by a second mortgagee against the 
mortgagor and a third mortgagee, for an 
account and sale, an account of what was duo 
to both the second and the third mortgagee 
was directed to be taken. AUHINDRO BhoOSUN 
CHATTBRJEE V. Chunnololl JOHURRY 5 
C. 101. 22 C. 100; D., 1 C.L.J. 31.] 

Mortgage of village loithout specification 
of boundaries — Redemption of accretion . — 
Where a village, without specification of 
boundaries, is mortgaged as a whole, the 
mortgagee is, on the one hand, entitled to it as 
security with any casual increase or decrease 
which may occur to it, and is, on the other 
hand, subject to its redemption by the mort- 
gagor to the same extent. SADtSHIV ANANT 
V. VlTHAL ANANT, 11 B.H.C 32. 

(36) — Mortgage— Division among mortgagors 
and apportionment of mortgage-debt— Acquies- 
cence by mortgagee— Effect — Liability of mort- 
gagors. — The defendants, after mortgaging their 
property to the plaintiff, divided it among 
themselves and apportioned their liability under 
tbe mortgage-debt. In pursuance of this 
apportionment, defendants 2 and 3 (two of the 
mortgagors) passed certain bonds to the plaintiff 
in discharge of their sbare.s of tbe mortgage- 
debt, which tbe plaintiff accepted. In a suit 
by the plaintiff to recover a one third share of 
the debt by sale of a third share of the mort- 
gaged property and from tbe first defendant 
(tho third mortgagor) personally, held that the 
claim of the plaintiff must be decreed. Though 
the mortgagee was not bound to recognize the 
arrangement made by tbo defendants among 
themselves, yet, as tho amounts paid by two of 
tho debtors for discharging their shares of tbe 
debt bad been appropriated by him. without 
there being any special direction to that effect 
from those debtors, be had a right to recover 
the remainder of that debt from tbe share of 
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the mortgigor debtor by whom it was due. 
Mahadaji Haki LIMaYE V. Ganpatshet 
rmoNDSHET. 15 B. 257. [ft.. 23 M. 555 = 15 

442. J 

ld7\— Decree in mortgage suit— Mortgagee in 
po<^essicn under decree— Liability to account to 
mn> tqogor Jor profits.— TlhQ position of a mort- 
saejee resticR merely on his mortgage as tho 
ground of his relation to the mortgagor is prac- 
tically different from that of the mortgagee 
who has obtained a decree. The decree super- 
sedes the contractual relation and the relation 
con.stituted l<v it stands on the same footing as 
o\vnership. In the present case, the decree, in 
the event which happened, of the mortgagor 
making default, ordered that the niortgagee 
should take possession, and retain it with the 
attendant benefits until the mortgagor should 
pay a definite sum which, however, was never 
paid. The possession and the enjoyment of the 
mortgagee under the decree having been under 
a complete title conferred by the decree, he 
could not bo held liable to account to the mort- 
gagor for the profits of the land. NaVLU v 
Raohu, 8 B. 303. [Appr.. 16 B. 656 ; R., 13 
B. 567. 19 B. 140 ; D., 14 B. 327,1 


M or t gage —con t i n u ed . 


i'iS)— Taking of accountsin suit for redemption 
— Oaas, on merrtgagee to prove dues from mort- 
gagor . — In taking the account in a suit for 
redemption, it lies upon the mortgagee to prove 
what is due from the plaintiff in respect of 
principal and interest. Where, therefore, the 
mortgage deed itself happens to be inadmissible 
m evidence owing to the refusal of the mort- 
gagee to p.iy the necessary penalty and addi- 
tional stamp duty thereon, be can only be 
credited in the account with the sum which 
the inortg-igor admits was the amount of the 
principal. On the other hand, the mortgagee 
would have to be debited with tho income 
derived from the property since he has been in 
pos.sessicn, for which be must account. GANGA 
MUIilK V. BayaJI. 6 B. 669. 

(39)— 6'ittf for redemption— Mortgagee inpos- 
session, leqality of, to account for rents and 
profits— Mortgage-deed, construction of— Right 
of mortgagee to receive interest as welt as rents 
arid profits. The plaintiffs sued for redemp- 
tion of a mortgage on the ground that the 
whole of the mortgage-debt had been discharg- 
cd by the usufruct of the property and that a 
balance was due to them. Held, that, upon 
tho true construction of the mortgage-deed, it 
could not be said that posse.ssioo was to be 
given and profits were to be taken and enjoyed 
by the mortgagees in addition to interest. 
Where a mortgage-deed is silent as to posses- 
sion, and there is no agreement to tho contrary, 
a mortgagee, who takes possession, takes also 
"the obligation upon him to account for the 
rents and profits during the time he is in pos- 
session. That was the obligation which was 
oast upon the mortgagees here. There was no 
condition in the document that the mortgagees 
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should not be liable for the rents realized by 
them. That being so. they must account for 
the rents and profits received by them during 
the time they had been in possession. Suit re- 
manded for an account being taken of the 
amount of rents and profits and to set them 
off against the mortgage-debt. {Aikman, 
dissenUeyiU). MADAKI v. BALDEO PrasAD. 
27 A. 35!, F.B.=A.W N. 1904, 270. 


(401— Usufructuary mortgage — Satisfaction 
of debt— Suit for possession— Accounts— Effect 
—Interest Stipulation to pay interest— Equity 
—Discharge of mortgage debt— Evidence— On\ii 
of proof — Mortgagee not keeping accounts — Mts- 
conduct Costs . — In a suit to recover posses- 
sion of land in the possession of the mortgagee 
under a usufructuary mortgage, if upon taking 
an account it appears that the mortgagee has 
been fully satisfied, the mortgagor is entitled 
not merely to have the property back, but the 
Court being a Court of equity and acting upon 
the principle that it is always the aim of a 
Court of Equity to finally determine, as far as 
possible, all questions concerning the subject 

of the suit, an account should be taken up to 

the time of the decree, the account so taken 
being considered binding, and the parties 
not being at liberty, except under peculiar 
circumstances, to re-open it in another 
smt. [F., 22 W.R. 269. 24 W.R. 275-] 
Where all that the plaintiff, mortgagor, is 
seeking is that which he is (by virtue of the 
law which prevented more than 12 per cent, 
interest being taken) entitled to, viz., to have 
the account taken and to have it ascertained 
whether the mortgagee has. by means of bis 
usufructuary mortgage, obtained more than 12 
per cent., and if he has, that the surplus may 
be applied in reduction of the principal—he is 
certainly not seeking that which would autho- 
rize the Court to depart from the agreement of 
the parties that this sum should not bear inte- 
rest during those years. There is no equity in 
obliging him to pay interest for the period that 
the mortgagee had agreed that be should not 
receive interest for. Where the plaintiff, mort- 
gagor, alleges that the mortgage has been satis- 
fied and that he is entitled to have back the 
property, the ouu5 is upon him to show that ta 
bo the fact; he must certainly give some evi- 
dence to satisfy the Court that %vhat he alleges 
IS the truth, and that he is entitled to have 
back the property. In suits between mortga- 
gor and mortgagee, w'here a mortgagee has 
failed in his duty to ke?p accounts and has not 
produced proper accounts, it is regarded as 
misconduct which ought to be taken into con- 
^deration upon the question of costs. BABOO 
Kullt.an Doss v. Baboo Sheo Nundun 
Purshad Singh. 18 W.R. 65. 

i^^)~~Equity of redemption. Purchasers of — 
Amounts to be deducted from martgagee' s dues 
^Set-off .—Tho only payments which purcha- 
sers of the equity of redemption can claim to 
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deduct from the mortgage<debt, are sums ac* 
kually received by the mortgagee in reduction of 
the mortgage debt. The fact that the mortgagee 
owed money to the mortgagor on some other 
account would not of itself entitle the purcha- 
ser of the mortgagor’s equity of redemption to 
set off that money against the mortgage-debt. 

Tarinee Kant Hhuttachar.iee v. Gang- 
DA SOONDUREE DEBEE, 24 W.R. 460. 

(42) — Redemption — Zuri-peshgi lease — Rosses- 
sory swif — Claim to surplus collections — Adjust- 
ment of accounts. — In a suit to recover posses- 
sion of land with surplus collections, by 
redemption of a mortgage created by a zur i- 
peshgee lease, which was executed before the 
usury law of 1865 was passed in favour of the 
defendant where the lessee claimed the surplus 
collections as his profits. Held that the mort- 
gagee should be charged in taking the account 
between him and the plaintifi with the actual 
rents and profits, receiving on the other hand 
interest at twelve per cent, per annum highest 
rate which the law, as it then stood, sanctioned. 

Rajah Saheb Perladh Singh Bahadoor 
V. L.P.D. Broughton, 24 W.R. 275. t6 M. 
I.A. 393, 18 W.R. 65, F.) 

(43) — Mortgagee in possession — Account for 
profits — Trees planted on mortgagor's land . — 
Tt IS the duty of a mortgagee in possession to 
account for profits of trees planted by himself 
on the mortgagor's land. A mortgagee in 
personal possession whore nothing appears to 
the contrary was held liable to pay a reason- 
able occupation rent for buildings personally 
occupied by him for the purpose of residence or 
carrying on trade or business ; and for land 
personally occupied or cultivated by him, he 
ought to pay a fair occupation rent or with the 
actual net profits realized from the use of the 
land. Profits with which the mortgagee ought 
to be credited in reduction of his mortgage debt 
with interest thereon, include his expenses in 
obtaining produce from the land and a moder- 
ate interest on the amount of such expenses. 
Method of taking an account from a mortgagee 
in possession uisoussed. PRABHAKAR CHIN- 
TAUON DIKSHIT V. PANDURANG VlNAYAK 

Dikshit, 12 B.H.C. 88. {Appr., 14 B. 113; 
Cited, 6 N.L.R. 109.] 

(44) — Money decree as payment — Calculation 
of amount due . — A mortgagee assented, under 
an arrangement with three out of five mortga- 
gors, to take as payment a money-decree 
against three of thorn. Held that the amount 
of the decree must be considered as a sum paid 
in reduction of the liability of the five. R.AM 

Kanth Roy Chowdhry v. Kalee Mohun 
Mookbrjee. 22 W.R. 310. 

( 45 ) — Accounts — Debt assigned by mortgagors 
to second mortgagee — Failure of second mort- 
gagee to recover debt so assigned — Second mort- 
gagee debited with amount . — At the time of a 
'Second mortgage in favour of plaintifi, who 
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now sued to enforce the same, the mortg^igors 
executed another deed to him i plaintifi) by 
which they assigned to him a debt due to 
them from a third person. In taking the ac- 
count of what was due to the plaintifi, the 
Court had debited him with the amount ot 
the assigned debt. The plaintifi contended 
that he ought to be debited with the aimunt, 
only if and when the amount is actually n-'oiv- 
ed by him. It bad been found by the Hig). 
Court that no serious attempt had been made 
by the plaintiff to recover any portion of the 
amount. Held, under the circumstances, that 
the plaintiff had been rightly debited with the 
amount. Shyam Ku-MARI v. Rameshwxk 
SINGH, 32 C. 27, P.C. =31 I.A. 176 = 8 C.W.N. 
786 = 6 Bora. L.R. 754 = 8 Sar. 688. 

(46) — Zurpeshgoo mortgage— Balance becom- 
ing irrecoverable by laches of mortgagee — Right 
of mortgagee to retain possession ot mortgaged 
estate. — Under the terms of a Zurpeshgee mort- 
gage the mortgagee was not entitled to demand 
the payment of so much of the balances as 
had become irrecoverable oy reason of his own 
laches, but he was entitled to retain possession 
of the mortgaged estate till the balances re- 
coverable at the time of the commencement of 
the redemption suit were paid by the mort- 
gagor. Ram Pershad v. Musst. Kishna, 
3 Agra 146. 

(47) — Transfer of Property /lc( llV of 1882), 
s. 72 — Expenses incurred by mortgagee in legal 
proceedings, when could be credite>l on taking 
mortgage accounts. — Co.sts incurred by a mort- 
gagee in a suit for rent due by the original 
mortgagor as bis tenant, cannot be charged 
against the property us those incurred for the 
due management of the property and tho 
collection of rents within tho meaning of s. 72 
(a) of the Transfer of Property Act. Tno mort- 
gagor is not responsible for any expenses incur- 
red by tho mortgagee in attempting to recover 
rents from tenants put into possession by the 
mortgagee, and tho fact that the mortgagor is 
himself the tenant under the mortgagee can 
make no difference in principle. Where, 
however, the mortgagor's title happens to be 
impeached, tho costs incurred by tho mortgagee 
in defending such title would come clearly 
within the rule in s. 72 (c) of the Act so as to 
entitle the mortgagee to charge .such expenses 
against the estate. POKREE SaHEB BEARY v. 
POKREE Beary, 21 M. 32. [R., 11 C.W.N. 
1005, P.C.] 

(48) — Stamp duty for mortgage— Clauses in 
mortgage deeds not creating adaitional obliga^ 
lions.— Qo long as the equity of redemption 
remains with the mortgagor, be is bound to 
indemnify the estate against expenses incurred 
in protecting the title. Consequently, when a 
mortgage bond contains stipulations under 
which the mortgagor engages to repay to the 
mortgagee any costs he may incur in suits 
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brought against him by the mortgagor's co- 

m charged upon the 

111 rtgaged property which the mortgagee may 

pay, such stipulations not creating®anr “esh 

“ainmin m 

vbich i, th/ the original security 

'vbich isthe purpose of the instrument, they 
s.amn ® o' any additional 

435 ' ^“^nrav Lakshaian, 9 B, 

di'or'y*'^^^' 'iire/preift;™!®^!: 

fs ptyod m “Oi-tgage, the mortgagee 

13 placed in possession avith the right of taking 
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amount due as Government revenue on he 
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take^nfo°'“ u '■'‘‘^““P'ion is entitled to 

which he h a' Annual jama 

m the nompc'lcd to pay owing 

'“,‘^'1 “ottgagee's failure to pay it' He is 
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ment revenue payable by nu>rtLL~Mori 
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s. 72 of th^e Act 
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mortgagor. Kadir Moidin v. Nepean. 26- 
Sar ’ 39I •”• = I.A. 241 = 7 

ss of Property Act (IV of 1982), 

ss. bd, 72-Cosfs of repair of well on morf- 
gaged property, right of prior mortgagee to add 
to morigage-debt.~~ln a suit by the puisne 
mortgagee to redeem the mortgage of the prior 
mortgagee who was under his mortgage in 
possession of the mortgaged property, the latter 
was held entitled to add to the mortgaged 
amount, the cost of having, with the mortga- 
gor s consent, repaired a necessary well, whether 
Che improved well be looked upon as an acces- 
sion to the property falling within the provi- 
sions of s. 63 of the Transfer of Property Act, 
or whether the outlay on the well be regarded 
as money necessarily spent in the management 
or preservation of the mortgaged property so as 
to come under s. 72 of the Act. DURGA SINGH 

v^Nal’rang Singh, 17 a. 282 -A.W.N. 1893, 

— Suit for redemption— Lower Court re- 
fusing to allow mortgagee expenses of repairs— 
aemand. In a suit for redemption, the Court 
below refused to allow the expenses of repairs 
made by the mortgagee on the mortgaged pro- 
perty. on the ground that the bond contained 
no clause respecting repairs. The High Court 

remanded the case for the lower Court to in- 
quire and determine what sums bad been ex- 

pended by the defendant in the proper and 
necessary repairs of the mortgaged property and 
to pass a new decree allowing the same to the 
defendant with interest thereon, RagHO 
BAGA.TI V. ANA.II MAUAJI PaTUL. 5 B.H C. 

236 ] ^ 8 B.H.C. 

^^ortgage —Mortgagee spending money 
on improvement of mortgaged property— Liabi- 
^ y of nioTtgagor — i?^pairs,— A mortgagee is 
noc allowed, without agreement, to charge the 
mortgagor with all sums he may think fit to 
expend m the repair or the improvement of the 
property mortgaged, whether such expenditure 
be made by him voluntarily or in pursuance of 
some official order which he is not legally bound 
o comply with. But for necessary repairs he 
may charge the mortgagor and the latter wiU 
be liable also for any expenditure which he may 
himself have sanctioned. AMEER-OOL LAH 
V. Ram Das. 2 Agra 187. 

(55)~rrans/er 0/ Property Act. s. 72— /m- 
prorem^fs.— A mortgagee in possession is not 
at liberty to effect improvements and charge 
e mortgagor therewith. The mortgagor can 
be made liable only for amounts the expendi- 
ture of which was necessary to preserve mort- 
gaged premises from destruction. ARUNA- 

8ITHAYI AMMAL. 19 M. 

327. [S., 9 O.C. 18.] 

(66) Mortgagee tn possession — Uasi^— 
Damage deducted from mortgage debt.— A mort- 
gagee in possession is liable for waste, and il 
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waste is proved, the mortgagor is entitled to 
have an accounc taken and the value ol the 
damage deducted from the mortgage debt. 
Tbecircumstauce, that the rights of the patties 
have been ascertained by a decree does not de- 
prive the mortgagor of his equity, if the waste 
is committed subsequently to the decree. 
RAMUNNI V. SHANKU, 10 M. 367. [R., 20 M. 

124.] 

(57) — Transfer of Property Act, s. 76 — 
Waste by mortgagee. — The amount of the loss 
caused to the mortgagor by the failure of the 
mortgagee to make ueuessary repairs is an item 
which must be considered in aetcrmmmg the 
accounts in settlement of the mortgage. SHIVA 
Devi v. Jaru Heggade. 15 M. 290. 

(58) — Mortgage — Dispossession of mortgagee 
— Satisfaction of mortgage-debt oiU of usufruct 
— 4ccoan£s. —Where a mortgagee and bis sub- 
mortgagee sue the mortgagor for recovering 
the mortgage-debt, alleging that they had been 
unlawfully dispossessed by the latter and it is 
found that there has been no illegal eviction, 
but that the property was lawfully in the pos- 
session of the defendant, the money advanced 
to him having all been satistied out of the 
proceeds of the land received by the plaiutiifs, 
field th<at, in such a suit, no account could bo 
demanded from the defendant in order to show 
that the debt had in fact been paid, the really 
accounting party being the plaintiffs and not 
the defendant. Toe remedy of the sub-mort- 
gagoo, if any, in me above suit, who complains 
that he has not received from the mortgagee 
bis share of the mortgage-money, is only by 
means of a separate suit properly framed for 
the purpose. bltOJO LOLL SlNOH v. BYRUN 
SINGH, 1 W.R. 11. 

(69) — Mortgage-money , premature suit for— 
Mortgage, question as to correct amount due on, 
when to arise.— Tbo defendant's predecessors in 
title executed a mortgage deed in favour of 
the plaintiff. The deed contained a condition 
that, if me principal money was not paid 
within a year, the plaintiff would be competent 
to take possession of the mortgaged property. 
The plaintilf sued the defendant for the mort- 
gage-money with interest, and, as an alicruative 
relief, he asked that possession might be given 
him over the mortgaged prop-srty. One of tbe 
questions for determination was, as to whether 
the pUiotiQ's claim, so far as it relaiea to the 
settlement of accounts or any deelaraiion of 
the amount due ou the footing of the mortgage, 
was not premature, held, that the suit, in so 
far as it referred to tbe amount of the mortgage- 
money, was premature. The question, a.s to 
tbe correct amount due on the footing of tbe 
mortgage, could arise only when tbe mort- 
gagor was ready and willing to redeem tbe 
mortgage. MURLI DHAR v. RAGHUBAR 

Singh, 4 0.C. 17I. 

(60)-Beng. Reg. XXVI of IBU, s. 10. cl. 8 
— Issues — Mortgage— Foreclosure — Accounts of 
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rnesne profits, etc., unsatisfactory — Ben. Regs. 
XV of 1793, s. 12 audio/ 1798, s. 3.- The 
provisions of Ben. Reg. XXVI of 1814, s. 10, 
cl. 3, directing tbe Court to record the points 
at issue, are imperative and must be strictly 
observed. Where, therefore, in a suit to re- 
cover lands m possession, as the plaintiS 
alleged, of tbe usufructuary mortgagees under 
a conditional sale, the substantial question 
raised by tho answer was whether certain fore- 
closure proceedings under Ben. Reg. XVII of 
1806, s. .S, taken by the mortgagees effectually 
barred tbe equity of redemption, but tbe Judge 
of tbe Court of first instance did not record 
that point ; upon appeal the case was remit- 
ted by tbe Judicial Committee to India with 
directions that the questiou of foreclosure 
should be tried upon an issue regularly settled. 
When the account of the mesne profits and 
expenditure by the mortgagees in possession 
is unsatisfactory, an account, whether as inci- 
dental to the question of foreclosure, or redemp- 
tion, IS to be taken, as provided by Ben. Reg. 
XV of 1793. 8. 11 and 1 of 1798. s. 3. If the 
interest o» the mortgagor in the mortgaged estate 
has been sold under a decree, and the sale takes 
place uofore the notice of foreclosure wan filed, 
such notice, to be effectual, must be served on 
the purchaser or decree holder. MOHUN LOLL 
SOOKOOL V. GOLUCK ClIUNDEK DUTT, 1 
W.R. P C. 19 = 10 M I. A. 1. [F., 22 W.R. 

475; ExpL, '23 W.R. 96 ; R., 3 C. 397 ; D., 8 
W.R. 370, 11 W.R. 544. J 

(611 — Usufructuary mortgage — Principle of 
calculating viterest. — In the case of a usufruc- 
tuary mortgage, the principle of calculating 
interest on the principal lum is ihis; — Tbe 
gross collections for eacu year should bo taken, 
the necessary payments on accounts of revenue, 
expeo.ses of collection, and zemindar's main- 
tenance, should then be deducted, and the 
remaining sum should go to reduce, either in 
whole or in part, the interest ; and if there 
be any sum over, it is to be carried to reduce 
the principal. MOHUNT CHUTTOORBHOO.J 

Doss v. Doorgha Churn Paharee, 5 W.R. 

200 . 

(62) — Mortgage — Mortgagee in possesswn — 
Payment of interest. — Tho fact of a mortgagee 
having been in possession does not necessarily 
toad to the lufuronce of tbe mortgace debt 
having been, in some measure at least, paid o0. 
If under tho terms of a mortgage deed under 
which tho mortgageo held possession, tbe usu- 
fruct of the properly was to be enjoyed in lieu 
of interest, tbe mortgagee’s having bad posses- 
sion would not in any way lead to an inference 
that any portion of tbe debt, save tbe interest, 
was paid ofi from tbe usufruct. Rama SOON- 
DUREE DOSSEB v. BAAIA Soonduree DOS- 
SKE, 10 W.R. 301. 

{G3)— Usury laws— Reg. XXXIV of 1803— 
Mesne-profits in lieu of interest — Rendering of 
accounts whether and whennecessary, — Prior to, 
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Mortgage —continued. 

2.— Accounts between mortgagor and 
mortgagee-con(t««ed. 

and subsequent to, the repeal of the Usury law=i 
a mortgage, under which the mortgagee was to 
enjoy mesne profits m l.eu of ioter.st, won d 

the mortar a,.,l 
the mottgagee was not hound to aceount for 

such proBis. But. under the Usury laws the 

rate oi mterest was limited to 12 percent 'and 

secunt.es might be avoided .f they contr'acted 

dj^rectly or md.reetly for higher ratJof inter “ 

and there were also provisions for the taking of 

accounts between mortgagor and mortgagee. 

There is nothing in Reg. XX.^CIV of ^1803 

making It compulsory for the mortgagee to tile 
a counts whether they are requir”e/ for rUe 
purpose of determining the rights of the partil 
m the suit or not. Accounts would be necessary 
even ,f -here were a stipulation to the conUaly' 

Regulation, and as a contrivance lor giving the 
mortpgeea higher rate of interest ThlnVe is 
entitled to under the law. They may be also 
necessary, when the profits received by the 
mortgagee in possession are fluctuating in 

validity of the contract for interest. Where 

obi tT‘ ^ of moa- 

gage, the only sum thu the mortgagee was to 

law’w' interest allowed by 

law, was a fixed amount found to be necessary 

for costs of collection of the village jama held 

that a clause in the deed, making thl “ndering 

and that the mortgage deed was a sufficient 
answer to a suit based on the subosHion 
f the terms of the agreement) that 

if the accounts be taken the mortgage would 
be found to have been discharged by deb.bng 
the mortgagee with the balance remaining ove? 
and above the interest, or so much of the 
balance as he could not account for. Badut 
Pr.\Sad v_MuRr,iDHAK, 2 A. 593. P C.=7 I 
A. 51 — 6 C L R. 257 = 4 Sar 100 fR a a 
419=«A.W.N. 19S3. 43.] ' ® 

(64)-Reg. XV 0/ 1793.55. 10. 11— U5«/r«c 

^ccownv^— R. who owned 2 mehals RI and B 

24 vebb favour of S for 23 or 

r4hts Vb’ T ^■’“"“,*263 to 1286. and U’. 
wKnbi subsequently passed to pUintiff 
who. alleging that from the usufruct of the 

property the entire debt had been paid and that 
he was therefore entitled to recover posses on 
sued calling upon the mortgagee in bosses ba 

IhouM he 

what possession on payment of 

was .pecihed in the original contract between 

fon«*^ ^ 1 ? ^^>-'peshQi lease. Reid that 
following the rule laid down by tbe Privy 

Council m 12 M.I.A. 190 and 191 L the inZ 

fntetr^l of 1793. simple 

Kn II twelve per cent, should 

W.R. 251. D.) Beld also that, for the purpose 
of the suit. It was sufficient for the defendant 


/Worr^a^e— continued. 

between mortgagor and 
mortgagee ^continued. 

dUubrmbT''°*' collections and 

h f hanT account of tbe properties in 

andbw '‘b correctness. 

with h?" ^ '^^^isfied 

r, .opposite party re- 

on tb details, that it was incumbent 

on which the accounts tendered by him were 

rn^of^R purport of 

V bVvi TASADUK HOSSAIN 

V. Tasaduk 

HOSSAIN. 13 C.L.R. 128. 

m}~Mortgage-~Raie of Surinjamee-i^m- 
dence 0/ benamee Jio/dinq— 7n/<»rrsf cn balance 
o/putni renfs paid 6.V moriqagee^Sale of put- 

aHovT ren^.-The proper sum to be 

allowed to a mortgagee for surinjamee is what 

he has actually spent asexpensos of his manage- 

ment. No decree can bo given again.st a person 

as being the real mortgagee, without evidence 

o the byname, holding. Interest ought to be 

allowed to the mortgagees on account of the 

balance p.id by them. 

D rectly the aaleof a putnee takes place, the 
relationship of landlord and tenant ceases to 
exist between the zemindir and the putnee- 
aar. Where no rent is receivable, there is 
no rent to abate. Brojonath SINGH Roy 

W Bhugobutty Dassee, 1 

(66)— 0 / morlgageeSnccessive niort- 

t n“io ^ 18.55-Re9. V o/ 1827. 

S5 u. 12-.lrrears of renl.^lt the owner of 

different estates mortgaged them to one person, 

separately, for distinct debts, or successively 

to secure the same debt, or the same debt with 

further advances, the mortgagee mav insist that 

ooe security shall not be redeemed alone ; upon 

the principle that redemption being an equitable 

right, the person who redeems must on his part 

do equity towards the mortgagee and redeem him 

entirely not taking one of his securities, and 

haymg him exposed to the risk of deficiency 

to the other. [Dis5 . I6 A. 295 ; R., 25 xM. 108 

w'l?* 562 = 11 Ind. Gas. 

629.1 Where the Court does not order an 
account to be taken of the interest on the one 
side and of the rents and profits on the other, 
in cases to which Reg. V of 1827 applies, 
that IS. in cases where the comract was made 
e ore Act XXVin of 1855 came into operation 
the arrears of interest should be limited to 
SIX years. VithaL MahADEV v. DAUD 
valad Mulchand Husen. 6 B-H.C.A C. 90. 

9 B,n.C. 

24R^li4^°ii^;?rS 312. 5 B. 127. 

24 B. 114. 11 M.L.J. 373. 25 M. 108.] 

uccou?ifs — Interest on money 
collecUd by mortgagee — Commission. — The 
principle on which the mortgage account should 
bo made up is not to charge the mortgagee with 
interest on the money collected by him. but to 
®PP y he money collected in payment of the 
interest accruing due on the mortgage-debt. 
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Mortgage — cootinued. 

I 

2. — Accounts between mortgagor and 

mortgagee —concluied. j 

and the surplus in reduction of the principal i 
the mortgagee is entitled to the usual commis- 
sion of 10 per cent, on the gross amount of 
•oolloctions to cover the expenses, unless there 
is any express stipulation to the contrary or it [ 
is shown to be unreason ible. Raghonath v. 
Luchmun Singh, l Agra 132. 

(68) — Redemption of mortgage — Mortgagee ] 

realizing in excess of debt— Rate of interest for , 

such excess. — Au usufructuary mortgagee had 

realised a certain sum of money in excess of 

the mortgage-debt. Held, in a suit by the i 

mortgagor for redemption and for the excess 

money, that the practice of allowing interest 

on such sum at the rate at which interest had 

been allowed to the mortgagee on the mortgage- 

debt was an equitable one, although such | 

interest was not strictly claimable in virtue of i 

• [ 

any contract or under the provisions of Act II ; 

of 1839. Bechoo Singh v. r.vi Sheo Sahov, 

1 N.W.P. 111. 

(69) — Suit for possession of mortgaged pro- 

perty— Decree conditioned on payment of diLes 
within reasonable time. — Where, in a suit for ; 
possession of mortgaged property, the lower I 
Courts did not give the plaintiff a decree condi- ' 
tioned upon the payment of the amount of 
money found due within a reasonable limited 
period, the High Court, in special appeal, con* 
fined its decree to a declaration that tbe sum 
found due by the plaintiff was due on a given 
date. Shah LUTAFUT HOSSEIN V. CHOW- 
DHiiY Mahomed Moonem, 22 W.R. 269. 
(22 W.R. 172, F.) 1 

See Fiduciary Relation, 2 N.W.P. ' 
217. I 

I 

See Hindu Law— alienation. 18 W.R. 
8l (note). P.C. =6 M.I.A. 393. . 

See Hindu Law— Widow, 8 B. 190. 

Liability to account when mortgagee himself 
■is a tentut— 6'ee MORTOAOP2 —REDEMPTION, 

1 O L.J. 531. 

Purchases by prior and puisne mortgagees — 
Redemption — Account — See MORTGAGE- 
REDEMPTION. 8 O.L.J. 173. 

See Mortgage— Redemption, 8 B.H.C, 
A.U. 236. 

See Parsis. 5 B.H.C. A. C. 109. 

Rigbc of mortgagee to throw tho onliro debt 
■on a portion of tbe mortgaged property releas- 
ing the remainder — See RES JUDICATA — 
General, i G.L.J. 337. 

See Transfer op Property act, 1882, 

3. 76, A.W.N. 1887. 245. 

3. — Conditional Sale. 

(l ) — Sale wilh condition of re-purchase — 
•Considerafion money — Continuing debt — In- 
terests. — Tho plaintiff purchased a piece of land 

0. VII— 14 


continued. 

3. — Conditional Sale — continued. 

for Rs. 450, which sum he obtained from the 
defendant, making it the consideration for tbe 
resale by tbe plaintiff to the defendant on the 
same day. The document evidenced an out 
and out sale. On tbe same day, however, and 
as a part of the same transaction, another 
document was executed, whereby it was agreed 
between the parties that if the plaintiff return- 
ed Ks 450 without interest to the defendant 
at any time after fiveyears and before ten years 
from the date of deed the land was to be reenn- 
veyed to the plaintiff. At the same time, a 
rent-note was passed wherebv tbe land was let 
to the plaintiff for Rs. 108 per year. The 
plaintiff tendered tbe amount within the stipu- 
lated period, but as the defendant refused to 
recoDvey the land, he brought tbe present 
action to redeem and recover the land : Held, 
that tbe Ks. 450 being in the nature of a debt, 
the transaction between the parties amounted 
in fact to a mortgage, and not to sale with tbe 
right of repurchase. Per Ranade, J. — Where 
the apparent purchaser, treats tho considera- 
tion money as a continuing debt, or where the 
deed gives him a right to recover the money 
with interest, or where the sum paid falls 
short of the value of the property, there are 
indications which determine the transaction 
to be a mortgage, though it may be described 
as a sale. MarUTI v. BALAJI, 2 Bom. L.R. 
1058. 

(2j — Sale — Debt re-payable on certain date—" 
Default — Sale absolute— Right to possession — 
Transfer of Property Act.— A took a loan from 
his lessee B and entered into a contract with 
him by which he agreed to leave the property 
to be enjoyed by B as absolute owner if he (A^ 
failed to pay the money before a certain date. 
Held that the transaction was a sale and there 
was no right to redeem as upon a mortgage, 
Semble. — Though tbe patties agreed that no 
further sale-deed was necessary, it may be that, 
in order to comply with the provisions of tbe 
Transfer of Property Act, a further sale-deed 
should have been executed after tbe date fixed 
for re-payment in order to complete B’s title. 
BUTCHIRA.IU V. RAMALINGAMURTY, 14 M. 
L.J. 337. [D.. 29 M. 531.] 

(31 — Conditional sale— Personal liability of 
mortgagor. — It is not necessary in a mortgage 
by conditional sale that tbe mortgagor should 
make himself personally liable for tho re-pay- 
ment of the loan. Balkishen Das v. Legge, 
2 Bom L.R. S23. 

(4) — Deed executed prior to Transfer of 
Property Act — Special covenant to pay costs 
separately — Enforceability of such covenant . — 
Where the defendant executed a mortgage by 
conditional sale, before the Transfer of Proper- 
ty Act came into force with a special covenant 
that tbe costs of the foreclosure suit shall be 
“separately paid by him,” held: — (1) that 
there is nothing in s. 66 of the Transfer of 
Property Act to shut out the discretion of the 
Court in allowing costs, or in making tbe 
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3.— CoDditional Sale— 

mortgagor personally liable for them, which is 

Code (U C. 185, 11 
A. 1(9, 13 C.P.L.R. 74. 12 C.P.L.R. 78, F.), 
12 } that the special agreement of the parties is 

expressly saved by s. 2 of the Transfer of Pro- 
perty Act and that the parties will be bound 

by that agreement. Dhoundu Panditv ilA- 
hant Daulatpuri. 3 N.L.R. 97. 

sale — Custom amongst Burman 
^grtcullurists—^Rule of evidence ~ H , 110, Evi- 
aence 4cf.-Amongst Burman agriculturists, 
at least until very recently, absolute sales of 
arable land were the exceptions, and mortgages 
y way of conditional sale or transfers as secu- 
ruy for debt, made in the form of sales, were 
the rule, the idea of an absolute sale of land 
being foreign to the minds and habits of the 
people, more especially where lands were 
transferred for debt. Where the evidence is 
conflicting as to whether a transaction was an 
absoluic sale or a transfer to secure a debt, 
there IS no fixed standard by wnich evidence 
can be appraised; each Court in turn must 
weigh probabilities and be guided in so doing 
by general rules rather than lean upon decisions 
given in other cases upon other evidence. In 
weighing such evidence, due weight should be 
given to the inference arising from the prevail- 
mg usage aforesaid. In case of dispute as the 
true nature of an alleged sale, therefore, it 
cannot be correcily said that there is no evi- 
dence at all, to rebut the inference in favour 
of the title of the party in possession on 

^''*<ience Act, is based, if it is 

proof that the transfer was for ready cash, 
theostensible vendor was a burman, and the 
land ancestral arable land. No hard and fast 

rule can be laid down as to the exact weight 
which should be given to the inference arising 
from such facts where it is contended, on the 

transaction was an absolute 
sale. The Civil Court should endeavour to 
ascertain and give eflect to the intention of the 
parties to the contract, lest mortgages made by 
Burman agriculturists by way of conditional 
sa e because actually made in the form of a 
sale should be transformed in the majority of 
cases into absolute sales, without regard to 
what the intentions of the parties to the 
contract were but by mere applicuion of a rule 

102/482, 


(6) Mortgage by conditional sale— Equity of 

The doctrine of the English law with respect 

Davmenr^fh after default of 

“^/ie^Se-money, is unknown 

which hi th! prevailing in Madras, 

Z any Regulation or Act 

legislature altering sucq Jaw, determines 

interest of mortgagor.' in favour of the 

mortgagee under a conditional sale made 
absolute by failure of the mortgagor to redeem 


M ortgage —continued . 

3— Conditional Sale -continzied, 

at the time specified in the deed. The provi- 
sions of Bengal Reg. XVU of 1806. allowing, 
m respect of bye-bil-wa/a, the mortgagor, or 
his representatives, to redeem at any time 
before the foreclosure, have not been extended 
to Madras. In this case, the suit to redeem 
was instituted in 1853. and the suit was held 
nob maintainable after the time fixed in the 
deed. Pattabhiramier v. Venkata Row 

fa w r^'d P C. = J3M.I.A.360 = 

‘-^2 W.R. 475. 2 
00 20 B. 677,. 

205^1 ^ b.L.R. 

condtfiona; sale-Regula- 
n K\ LI of 1806, s. 8— iVofice, validity of — 
Error in specification of property, misleading 
mor gagor- Held, that an error m specification 
ot property in the notice of foreclosure, meotion- 

1 ghumaons mortgaged 
by the deed, but not the shamilat land extend- 
ing nearly to 12 ghumaons. bo which the mort- 
gagor was entitled as owner of the area mort- 
gaged. was something more than a slight in- 
accuracy in the description of property mort- 
gaged. as It was found to have actually misled 
ne representatives of the mortgagor into think- 
ing that they were in danger of losing 4 ghu- 

maoos only by non-compliance with the terms 

o e notice, and not 16 ghumaons ; conse- 
quently that the skamilat land could not be 
taken as included in notice, nor could the mort- 
gagor be deprived of s/iaini/ai area by its non- 

P°R^SQ(?f®' '^^?^*^Chandv. Makhan, 109 
fo ^^^3 P.R. 1900. 5 P.R. 1901. D.; 

^2 P. R. 1897. 21 P. R. igoi. S6 P. R. 1901, 


h mortgagee under Regula- 
xofi ^ XI Qf 1906, suif for proprietary posses-^ 
Sion subsequent to, cause of action for, lohen 
rises fimUation.— Where a mortgage deed pro- 
VI e or redemption within two yeses, and on 
detault, the mortgagee foreclosed the mortgage, 
al^wing one year of grace, under Regulation 
. ® 1806, on subsequent proceedings by 

e mortgagee for proprietary possession, it 
was held, that there was no time-limit for such 
an application made under the Foreclosure 
egu ation and that even assuming that he 
had only twelve years, from the due date with- 
n w ich to institute such proceedings, the 
period would begin to run only from the date 
o e expiry of the year of grace when alone 
0 mortgagor s right to possession first de- 

^HAND V. SOHEL SINGH. 
P-L.R. 1907. (90 P.R. 1895, 

foos]^' ’ 

, Jw io Collector 
r j ' f ^ -Pwryad Alienation of 

ittf f ^ 1900 } — Collector declined to- 

P^^^^^^u^e-Regulaiion XVII 
Suifb^ mortgagee for possession.— By 
gage deed, the mortgagors, agriculturists 
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3. — Conditional Sale — continued. 

agreed that, if the total sum due, principal and 
interest, was not paid oS on the expirj of five 
years from the date of the deed, the land should 
be deemed as sold to mortgagee. Before the 
five years’ term expired, the Punjab Alienation 
of Laud Act came to force. The mortgagee 
applied to the District Court for issue of notice 
of foreclosure under Reg. XVlI of 1806. The 
Judge referred the matter to the Collector under 
s. 9 of Act XIII of 1900. The Collector, on the 
mortgagors’ raising objection to the new mort- 
gage proposed by him, decided that nothing 
further could be done and so returned the paper 
to the District Judge. The notice of foreclo- 
sure and tbo year of grace having expired, the 
mortgagee brought a suit for possession as 
owner. Held, that the Punjab Land Alienation 
Act bad not acted as a bar for the completion of 
the foreclosure under Keg. XV’^II of 1800, and 
the Civil Court was not bound, under s. 9. sub- 
s. 3 of the Act, to ri-fer the matter, after a 
suit has been filed, to the Collector, as the mort- 
gagee had become ipso facto owner of the pro- 
perty by purebase, although ho had still to 
sue for pos-iessioQ. When the Collector, acting 
under s. 9 (2) of the Act declines lo interfere, bo 
thereby sanctions tbo permanent alienation. 
Thisis specially so, when, by bis non-interfer- 
ence, the proprietary right in the land will 
shortly pass to a non agriculturist mortgagee. 
Conditions of sale are only absolutely and neces- 
sarily null and void by the operation of the Act, 
if occurring in mortgages after the commence- 
ment of the Act. BICHHA LAL v- GUM-VNI, 
93 P.R. 1907. P.R 1909.] 

f 10) — by conditional sale — Foreclo- 

sure — Par tuion^ Agreement by parties— Speci- 
fic -performince — Suit to recover possession — 
Limitation Act llXb/ 1908), sch. I, art. 113. — 
N and others mortgaged their rights in laud, 
by way of conditional sale, to H, one of the 
village proprietors. The proprietors applied 
for partition of their joint holding, whereupon 
they entered into an agreement to the efiect 
that, if H’s mortgage was finally foreclosed, 
ho was to give up the land and to receive a 
proportionate amount in respect of the portion 
which fell to his share. Hsuad for possession 
by foreclosure and obtained a decree. The 
plaintiffs in this suit, ignoring the agreement, 
sued H, in a Revenue Court, claiming that tbo 
mortgage by N was void as against their share 
of the land, and their suit was dismissed. 
They now sued II in a Civil Court for posses- 
sion of their alleged share in the mortgaged- 
property in accordance with the terms of the 
agreement. Held, that the suit was one lor 
apeoific performance of the agreement, and 
none the less so, because possession of immove- 
able property was involved, and that, as regards 
limitation, the suit was governed by art. 113 
of the Limitation Act (6 A. 231, F.) H, who 
had foreclosed his mortgage in due course of 
law. could not be regarded as a trespasser. 

Pazal Din v. AMIU-ud-din. 217 P.L.R. 1911 
= 138 P.W.R. 1911 = 11 Ind. Caa. 299. 


Mortgage —continued. 

3. — Conditional Sale — continued. 

(11) — Mortgage —Conditional sale — Foreclo- 
sure — Notice— Adoption by widow. — A widow 
succeeded lo the share of her deceased husband, 
who died without leaving issue, and caused her 
mother-in-law’s name to be recorded as pro- 
prietor of such share. The mother in-law 
made a conditional sale of the share to the 
plaintiff. After her death, the widow caused 
the name of the defendant, a minor, to be 
recorded as the proprietor of such share, 
alleging that she bad adopted him. The 
plaintiff applied for foreclosure of the sale, 
causing notice of foreclosure to be served on 
the defendant's father and guardian, and the 
sale was made absolute. After this the plain- 
tiff sued the widow for possession. Held that 
the foreclosure proceedings were invalid, as the 
widow bad no notice, and that the widow, if 
she intended anything, intended to make the 
defendant her heir and net her adopted son, as 
a widow could not at all adopt without the 
consent of her husband which was not proved 
in this case GaNOA SINGH v. JHU.MMAL 
Lal, A.W.N. 1881, 72. 

(12) — Limiiatton — Mortgage by conditional 

sale — Mortgagee entitled to but not obtaining 
possession — Foreclosure proceedings taken after 
12 years — Suit for possession oarred — Reg. 
XVII of 1806, s. 8 — Limitation Act (XV of 
1877), sch. 11, arts. 135, 144. — In a mortgage 
by conditional sale, the mortgagee was entitled 
to immediate possession, but be never took pos- 
session under the mortgage. He did not take 
foreclosure proceedings under Reg. XVII of 
1806 within 12 years of the date fixed in the 
date of mortgage for payment of mortgage- 
money. After the expiry of 12 yeirs.he took 
foreclosure proceedings and then sued for 
possession as owner : Held, that the suit was 
barred by limitation either under art. 135, or 
art. 144, of sch. It, Limitition Act, 1877. 
Nand Lal v. Goo.iak. 178 P W R. 1912 = 
15 lod. Cas. 275 = 94 P.R. 1912-=237 P.L.R. 
1912. (35 I*. R. 1899, C. S. 792 of 1908, C.A. 

916 of 1906. F.\ 90 P.R. 1895, 57 P. R. 1908 
= 115 P. \V. R. 1908. D.) 

(13) — Conditional sale — Mortgagee holding 
twomortgages — Right to foreclose twice— Mort- 
gage of village — Inclusion of sir lands — Pro- 
prietary and cultivating rights — Co-extensive — 
s, 42, C. P. Tenancy Act (IX of 1883) 
plicabilUy — S. 8, Transfer of Property Act — 
Applicability to mortgage . — It is open to a 
mortgagee who holds two mortgages over the 
same property to foreclose twice on the same 
property. It cannot be said that the cultivat- 
ing or occupancy right in the sir land came 
into existence on loss of the proprietary right, 
but the proprietary and cultivating rights are 
co-existing and component parts of the full sir 
right. The occupancy right now held by an 
ex-propriotor is the right which he hold as pro- 
prietor to cultivate the sir land himself. A 
mortgagee is entitled to proceed against the 
cultivating or occupancy right in the sir land 
even though the proprietary right had already 
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3. ConditioDal Sale — continued, 

himself or to a stranger. (11 C.P.L.R. 
100.2’.) S. 42 of the Tenancy Act 18S3 ap- 
plies only to sales of the three specified kinds 

and not to mortgages whether by conditional 
sale or of any other kind. 17 C.P.L R. 25. F.) 

though, in India, a mortgage is only a trans- 
fer of an interest in property, yet s. S. Transfer 
of Property Act. 1832. applies also to mort- 
gages. Therefore, where there is a mortgage 
ofa village, the mortgage includes also the 
cultivating nght-j m str lands of that village 
m the absence of an intention to show that 

RmnrAT^^% fr excluded. 

r ® 123. (.30 

00b, r,L,, F.j 

<XV of 

(lY o ’ '■ '''• ^^-Limitalion Act 

(IX O/1908) s. 31, sefi. I, art. 135.— A mort- 

gage by coDditional sale was executed in 1830 

mortgagf'c would be 
enmicd to enter into possession of the property 

If the mortgage-debt was not paid on a certain 

date’^^N^^^' "^"*3 not paid on that 

elate. No application under Reg. VII of 1806 

was made for foreclosure of the mortgaged 

property. On llth of July 1910 the mortgagee 

brought a suit for foreclosure ; Held, that Sie 

suit was barred by limitation. The cause of 

action arose on the mortgagor’s failure to pay 
the mortgage-money on the due date in 1850 
and the mortgagee’s right to possession of the 
property mortgaged was extinguished under 

* twelve 

years had elapsed from the due date, and the 

subsequent creation of foreclosure suits could 

not revive the extinct right. S. 31 of the Llmi- 

tat.on Act (1908) had. therefore, no applicttion 

and the suit was barred by art. 135 of the 

Limitation Act^, Ram DA WAR Rai v. Bhirgu 

( 15 )-R.i 7 . xyil of lB06~Morlgage by con- 
dltional sale— Application to foreclose— Suit to 
redeem Application to Settlement Court. — The 
law and procedure in respect of mortgages by 
conditional sale or bye-Oil-wafa, and the fore- 
closure or redemption thereof explained. The 

mortgage in this case was executed in 1853 and 
was of the nature of a conditional sale- It 

was stipulated that if the loan be not re-paid 

in four years the mortgagees should be con- 
sidered absolute owners and a deed of sale 
would he executed by the mortgagors. Twelve 
years alter, the mortgageesapplied to the Settle- 
inoQt Court to have their names recorded as 

September. 1865. 
the Court gave the mortgagors one year’s grace 
to redeem the mortgage. This order was con- 
firmed by the appellate Courts. The mort- 
gagors sued for redemption after the expiry of 

the year of grace. Held that the mortgagors 
could not maintain the action. The mortgafees 
must bring a regular suit for declaration of 
their title as absolute proprietors. In that suit, 
the mortgagors might raise any plea they could 


■Wor/^a^e - con tinued . 

3. Conditional Sale — continued. 
have raised during the year of grace as to the 
conditional sale or che regularity of the pro- 
ceedings taken to make it absolute, or on the 
score of the mortgage debt having been dis- 
charged. &c. Held also that the application to 
the Settlement Court in 1965 by the mortgagees 
o be recorded as absolute owners, was an appli- 
cation to foreclose, as that Court gave the 
mortgagors the year’s grace required by law, 
and that, according to che custom and usage 
of the province in 1865, the Sectlement Court 
was the proper Court in which an applicant for 
foreclosure had to lodge his petition. SaindaSS 
o 21 P.R. 1870. iAppt.. 29 P. 

27 P.R 1!'00=P.L.R. 1900, 

(15.a) — Condifionn/ sale-^Year of grace runs 

HO-m dale of order of first Court, not of AppeU 

late Court. In this case the mortgage was bv 
way of conditional sale, and the mortgagee 
obtained an order of Court that the mortgagor 

Should redeem in one year upon payment of a 

certain sum or be foreclosed. This order was 
modified on appeal by reduction of the amount 
0 e paid . Held^ that the mortgagor’s ye<ir of 
grace ran from the date of the order of the first 
Court and not from that of the AnpelUte Court. 
JEHANGEER v. SAIXDASS, 42 P.R. 1870. 

Mortgage by way of conditional sale— 
Mortgagee's suit to hare sale declared absolute 

proper Court necessary^Reg. XVII 
oj 1806. In order to maintain a suit by the 
mortgagee under a mortgage by way of condi- 
tional sale, to have such salo declared absolute, 

It must be proved that all legal formalities 
have been complied with, and amongst ocher 
^mgsthat notice has been issued by thoproper 
Court, and this must be done, whether the 
mortgagor pleads tbit there has been any 
irregularity or not. Where a Tahaildar baviug 
no jurisdiction to issue notice under Reg. XVII 
of 1806 issued such notice and allowed one 
year for redemption, it was held that the year 
of grace had not begun to run, as such notice 
was not issued by the District Court which 

alone bad jurisdiction to issue it. JAMATA v. 

SHADA. 9t P. R. 1880. 

(17)--J/orf!7ai7e by conditional sale-Stipula- 
aoit /or payment of principal and interest on a 
r-xed day— Post diem interest— Whether mort- 
gagee entitled thereto— Construction of mortgage 
deeds,— A mortgage by conditional sale was 
executed on the 18th of August, 1884. The 
deed commenced with the recital that the 
mortgagor had received from the mortgagee a 
loan of Rs. 800 and with a general coveoant 
to pay interest thereon at the rate of 3 annas 
on the rupee per annum. There was a further 
covenant that, as a consideration for the loan, 
the mortgagor undertook to re-pay the princi- 
pal and interest on April 29th. 1885. and 
mortgaged by conditional sale certain specified 
property, with the condition chat, in the event 

j lailure to pay on due date, 

he deed would take effect as a sale out and out 
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3. — Conditional Sale — continued, 

from tbe abovementioued date of April 29, 
1885 : Held, that the intention of the parties 
was that interest at the stipulated rate should 
continue to run until actual payment was 
made, (19 A. 39 = 23 I. A. 138 = 1 C.W.N. 52. 
R.) In construing a mortgage-deed, the Court 
is bound to consider tbe terms of the contract 
entered into by the parties as a whole, without 
laying any undue stress on any particular por- 
tion of the contract, and having due regard to 
the ordinary expectations of persons entering 
into mortgage transactions. KALIKAPUASAD 
TEWARI V. INAYAT HUSSAIN, 16 Ind. Cas. 
216. 

(13) — Mortgage— Conditional sale — Expiry of 
term fixed by deed — Mortgagee's title becoming 
absolute Oiereafler — Laiu in Sind. — Where A 
executed in favour of B a deed of sale convoying 
the suit property for Rs. 10,000, and B at the 
same time executed a counter agreement stipu- 
lating that, on payment of Rs. 10,000 together 
with the cost of improvements, within 5 years, 
B would transfer the property to A’s wife who 
was treated to be benamidar for A. Held that, 
even if tbe transaction be treated as a mortgage 
by conditional sale, the right of redemption 
became extinguished by the expiry of the term 
fixed by the deed and that B’s title became 
absolute. In Sind, the old law of India 
according to which at the expiry of the term 
the contract executed itself and the transaction 
closed and became one of sale, continues still 
to be in force. PRAM.JI BYRAM.JI MINWALA 
V. SuLLEMAN.li Sheikh Ehrahmiji, 6 S.L. 
R. 178. (1 S.S.D. 301, 1 S.L.R. 96. F.; 13 M. 

I. A. 560, 1 M. 1. 15 M. 230. 2 B. 231, U M. 
403, R.) 

(19) — Bye-bil-wuffa mortgage — Mortgagor's 
rights, express transfer of — Conditional sale — 
Sutf for possession by mortgagee as proprietor— 
Conditional decree — Order of foreclosure under 
Reg. XVII of 1806.— Plaintiff efiected a 6j/e-6tf- 
wuffa mortgage of his lands, by which all his 
rights as mortgagor were, in the event of non- 
payment of the debt within throe years, trans- 
ferred to the mortgagee as vendee. The mort- 
gagee, after years, sued for possession as 
vendee, got a conditional decree to the eSoct 
that, if the amount duo was not paid withiri a 
year, he should be put in possession as proprie- 
tor by sale. After a year and a half, he put 
in a petition for possession. Notice of eject- 
ment was then served on the mortgagor, who 
did not contest the conditional sale, but brought 
an action claiming to have reserved to him 
occupancy rights in the land. Held that the 
bye-bil~wuffn mortgage (or conditional sale) did 
not reserve to tbe mortgagor any part of bis 
rights, as he had, by that deed, transferred his 
proprietary rights, as well as the right to culti- 
vate his share to the conditional vendee (44 P. 
R. 1873. F.) Held also that the conditional sale 
not having been perfected in accordance with 
the procedure prescribed by Reg. XVII of 1806, 
the conditional decree passed in the suit was 
null and void ; and that, to make the sale 


Mortgage — continued. 

3.— Conditional Sale — continued, 

absolute, the conditional vendee must lodge a 
regular suit either for proprietary possession if 
not in possession, or, il in possession, he must 
sue to establish his right as absolute proprietor. 
{By Boulnois and Lindsay, JJ. Campbell, J., 
contra). SHEOJI SINGH v. TARA, 29 P.R. 
1876, F.B. [D., 171 P.R, 1882.] 

(20) — Reg. XVII of 1806, s. 8 — Mortgage by 
way of conditional sale — Title of mortgagee to 
possession — Limitation. — A mortgage-deed con- 
tained a clause that, on failure to pay revenue 
or the profit on the part of the mortgagor, the 
mortgage should be considered to be a sale. The 
mortgagee sued for foreclosure more than 12 
years alter default bad been made by the mort- 
gagor. Held that, as the title of the mortgagee 
to possession could not become compltto until 
bo brings his suit after the performance of tbe 
ministerial act of issuing notice under s. 8, 
Reg. XVII of 1806, limitation did not begin to 
run from the date of default, and that art. 135, 
sch. II of the Limitation Act, was not applicable 
to tbe case. HUUDWARI MaL v. GAMDIN, 75 
P.R. 1874. 

Of occupancy rights — See PUN. ACT XIII 
OB' 1900, ss. 2 (3). and 9, 41 F-L R. 1901 = 11 
P.R. 1904. 

Mortgage by member of agricultural tribe— 
Reference to Deputy Commissioner — See I’UN. 
ACT XIII OF 1900, s. 9. 4 P.R. 1907 = 20 E^W. 
R. 1907. 

Suit for possession — See PUN. ACT XIII 
OF 1900. s. 9 (2i. 22 P.L.R. 1904 = 91 P.R. 
1903. 

I See PUN. ACT XIII OF 1900, s. 9 (3). 142 
P.L.R. 1904 = 38 P.R. 1904. 

See Pun. act XIII OF 1900, as. 9 (2), 19, 
23, 79 P.L.R. 1904 = 7 P.R. 1903, Rev. 

Mortgage by conditioanl sale of occupancy 
rights to Zemindar — See U.P. ACT XVIII OF 
1873. s. 9, 7 A. 851, P,B. = A.W.N. 1865, 264. 

Conditional sale clause struck out on re- 
ference by Civil Court to Collector— Jurisdic- 
tion of Civil Court to pass decree— See U.P. 
ACTlI OF 1903, 8. 9. A.W.N. 1906, 14 = 3 A.L. 
J. 743. 

^lorcgage without possession by way of 
conditonal sale of ancestral property by child- 
less proprietor — His widow soiling that proper- 
ty along with other property and parting with 
its possession — Suit by reversioner to recover — 
Limitation Act, art. 141 — Act I of 1900 (Pun- 
jab). art. 1— See LIMITATION— GENERAL, 70 
P.W.R. 1908, F.B. 

Pre-emption — By way of conditional sale — 
See Limitation— General, 120 P.L.R. 1901 
= 103 P.R. 1001. 

Suit for possession of property mortgaged by 
way of conditional sale — Starting point of 
limitation— See LIMI'^'atiON ACT, 1908, arts. 
132, 135, 144, 68 P.W.R. 1908. 

Accrual of right of pre-emption when sale 
becomes absolute — Wajib-ul-ars5 — Partition of 
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3. Condition&I Sale—co^ic^uded. 

mahal — See PRE-EMPTION — CONSTRUCTION 
OF Wa.IIB-UL-ARZ. 24 A. 493 = A.W.N. 1902, 
164. 

Valid notice of foreclosure, under XVII 
of 180^ —Objections to notice made on appeal 
for the first time— Validitv— See Ben. Reg 
XVII OF 1806. 105 P.R. 1907. 

D od of sale out and out— Second deed of 
re-transfer executed after seven days — Construc- 
tion of deed -See SALE-GENERAL. 8 A.L.J 
3S9. F.B. 

Money decree on mortgage— Sale of equity 
of redemption— Mortgagee’s title on purchase 
— See Transfer OF Propertv Act. 1882 
9. 99, 157 P.L.R. 1906=2 P.R. 1907. 

4. — Construction of mortgage-deeds. 

See Deed— CONSTRUCTION of deeds. 

See Mortgage— Form of mortgages. 

{D—Inteyilion— Procedure — Presumptio7i.~ 
In the construction of mortgages the intention 
of the parties should be ascertained and follow- 
ed. The intention of the parties must be 
gathered from the document creating the 
mortgage and from such other indications as 
may be found on the record. The presumption 
is in favour of the conservation of the right to 
redeem ; and the intention to extinguish that 
right should be clearly expressed or should be 
deducible unmistakeably from the words of the 
deed or the conduct of the parties. Ma Po v 
Maung KyawDun, U.B R. 1897— 1901 Yol 
II. 509. (U B.R. 1897—1901. Vol. II. 502, F.) 
[iJ,, U.B.R. 190/ , 2nd Qc., Mortgage, 1 .] 

(2) — Mortgage instrument^ Rule of construc- 
tion. A mortgage instrument consi.sting of two 
connected parts must be construed as a whole ; 
and the true construction to be put upon it 
should be that which, being reasonable, would 
give effect bo all the parts of it. It was accord- 
ingly held in the case that, where, according to 
the former part of the mortgage instrument, 
a power was given to the mortgagee to take 
absolute possession of the property {and there- 
by arranging for the gradual repayment of the 
instalments of the debt), a construction where- 
by the mortgagee could not take possession, 
except at the option of the mortgagor, bub 
could only realise the amount of the instalments 
by sale of the ncoperties. was not maintainable 

Deputy Commissioner of Rae Barelli 

V. RAUPAL SINGH. 11 C. 237, P C. = 12 I. A 
1 = 4 Sar. 585. 

{Z)— Mortgage, Construction of — Operative 

words %n mortgage deed. — In the constructioo of 

a mortgage-deed, effect may be given to the 

.operative words in it in their ordinary meaning, 

if they are uncontrolled by anything in any 

recital. THE Land Mortgage Bank op 

n 2^^ V' Abdul Kasim Khan, 26 C. 395 
P.C. 

(4) Mortgage ^ Smbigiious description in 
document.— It the description of property in a 
mortgage document is ambiguous, it must be 


continued. 

^ Construction of inopt^age deeds 

— continued. 

taken most strooglv against the moitgagor, the 
party who conveyed the property. SHAIK 
S0(^TAN ALI V, SYED AFTAKUR HOOSAIN 

18 ff .R. 63. 

15)— Recitals in mortgage deeds -Effect of. — 
Recitals in mortgage deeds and in petitions 
sent to officials that certain property has been 
transferred, could not effect a transfer of such 
property. IMMADIPATTAM THIRUGNANA v. 

Periya Dorasami. 5 C.W.N. 217 = 28 I. A. 46 

^- 24 377. P.C. = 7 Sar. 811. [R., 26 M. 339. 

2 Ind. Cas. 18.} 

(6 A 1 ) — Question of fact— Direct evidence 
on each side not wholly convincing — Necessary 
reliance tipon surrounding circumstances . — 
Nybere. iu a suit in which the substantial ques- 
tion was whether a certain deed of mortgage 
represented a genuine transaction or a ficti- 
tious one, there was some evidence on each 
side bearing directly on the character of the 
transaction but on neither side wa® that evi- 
dence wholly convincing and persons whom 
one might have expected to be prominent 
witnesses were not called and the evidence 
that was adduced was open to much adverse 
criticism, it had been found necessary in India 
and It was equally necessary for their Lord- 
ships to rely largely upon the surrounding 
circumstances, the position of the parties and 
their relation to one another, the motives 
which could govern their actions and their sub- 
sequent conduct. Dalip Singh v. chaudh- 

10 Bom L R. 600 = 

12 C.W N. 609 = 30 A. 258 = 35 I. A- 104. 

^^)~“^^^^tgage’deed— Mortgagee to have pos- 
session in lieu of interest — Dispossession — Suit 
for money. Suit for recovery of mooey due on 
a mortgage bond alleged to have been executed 
by the defendant's late husband S on taking 
the principal sum from plaintiff’s father. The 
boad purported to have beeo executed by the 
late S as well as by his brother J> but plaiotifi 
relieved J from the debt, stating that J was 
not present at the time of the execution of the 
bond. The conditions of the bond were that 
plaintiff s father should possess the mort- 
gaged property in consideration of interest 
only accruing upon the principal sum lent, and 
that the mortgagor should take back the pro- 
perty whenever he should pay the priucipal 
sum to the mortgagee. Plaintiff wag dispossess- 
*u- ^ shareholders 3 and A. and hence 
^is suit for recovery of the principal sum- 
Held, that the mooey lent was recoverable, 
notwithstanding that there was no express con- 
dition to that effect in the bond ; but as the 
money was borrowed by the defendant’s hus- 
band on behalf of the family, the plaintiff 
could recover from the present defendant only 
her share of the debt. Gyaram ChuckER- 
BUTTY V. BURODA DABEE, 20 W. R. 484. 

Mortgage, Ijara lease by mortgagor — 
Mortgagee dispossessed of portion by co~sharet 
of mortgagor — Rights of mortgagor , — Defendant 
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— 4. — Construction of mortgage deeds 

— continued, 

Advanced a certain sum of money to R and T, 
and they, in order to secure the re-payment of 
this loan, being themselves mokurrureedat^ of 
a certain mouzah, granted to him an ijara 
lease, representing that they were entitled to 16 
annas, in which lease a jumma was reserved 
for the first year, a portion of which was to be 
paid to the superior proprietors, and another 
portion was to be applied to the discharge of the 
interest due to the defendant and a small sum 
was to go to the mortgagors ashuq i-ijara. After 
this ijara had been executed, the defendant 
was unable to obtain the whole 16 annas of the 
pledged property, or rather dispossessed of 8 
annas of it by a person who claimed to be a 
share-holder of R and T and he was eventually 
obliged to bring a partition suit in which R 
and T’s share, which was 8 annas, was divid- 
ed ofi from the rest ; and the defendant retain- 
ed that as covered by the ijara lease for as 
much as it was worth as security for his loan. 
The present plaintifis bought the mortgagor’s 
share. They now sued upon the footing of the 
ijara lease claiming to have half the amount of 
the huq-i-ijara which was originally reserved. 
'B.eld that the mortgagors could not, under 
the circumstances, claim any benefit whatever 
under the ijara lease until all the benefits of 
which the original ijara lease granted by them 
pretended to secure to the defendant were 
realized by him. ACHUMBIT SINGH v. KESHO 
LALE, 20 W.R. 128. 

(10) — Conditions in mortgage— Deed against 
alienation — Construction — Mortgagee given a 
right of pre-emption.- A mortgage-deed stipulat- 
ed that, during the mortgage or until the dis- 
charge of the mortgage debt, the mortgagor 
should not sell the property, or if he did sell it, 
should sell it to the plaintiff at a fixed price : 
Beld that the provision created merely a right 
of pre-emption of the property at a fixed price 
in the event of its sale, but did not absolutely 
prohibit its alienation. He could not avoid 
any conveyance by the mortgagor without at 
the same time offering or asking to be allowed 
to purchase himself. SHIVA CHARUN DaSS 

v. Sheikh Roostum and MussumatNu- 
JUMOON-NISSA, Agra, P.B. 69 = Ed. 1874, 53. 

(11) — Su6 mortgage — Assignmentof mortgage 
— Rights of sub-mortgagee — Mutual rights . — 
Where no complete assignment of the rights of 
a mortgagee bad been effected but merely a sub- 
mortgage, the rights and liabilities of the origin- 
al mortgagors and mortgagees infer se continued 
so that the former may redeem the mortgaged 
lands in spite of the sub-mortgage by paying the 
mortgage-money to the original mortgagees. 

Raman v. Dewa Singh, 12 P R. 1895. 

(12) — Suit on mortgage — Paramount title set 
up — Jurisdiction of Court — Legal position of 
assignee.— lu a suit on a mortgage, an assig- 
nee of the equity of redemption, who was 
made a party, did not ask to redeem, but 
pleaded that he was the landlord of the bolding 
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which formed part of the hypotheca, and that, 
since the holding was not transferable,' tbo 
mortgage in respect of it was invalid. The 
plaintiff did not ask to have that defendant’s 
name struck out and the Court decided the 
question of title against the plaintiff. Held 
that, though the Court might have struck out 
the name of the party raising the question of a 
paramount title, it had jurisdiction to decide 
the question as a matter of convenience. (12 
C. 414. R.) [R., 5 C.L.J. 95 = 11 C.W.N. 294. 
33 C. 425 = 3 C.L.J. 205; F . 1 Ind. Cas. 661.] 
Even though the landlord was an assignee of a 
holding which he pleaded was non-transferable 
and bis character as landlord was different 
from that as assignee, even the assignment was 
valid since by implication he had consented to 
a transfer wlaich, but for the consent, would 
be invalid. HARE KRISHNA BHOWMIK v. 

Robert Watson and Co.. 8 C.W.N. 365. 
[E., 1 Ind. Cas. 661.] 

(13) — Mortgage — Covenant in, forbidding 
subsequent encAimbrances — Subsequent lease — 
Rights of mortgagee and lessee — Priority . — After 
a mortgage, all that remains in the mortgagor 
is the mere equity of redemption, and every 
title created by him, subsequent to that date, 
must cease with the cessation of that right, 
80 far as the mortgagor, or persons deriving 
their title through him are concerned. So, a 
covenant in a mortgage bond prohibiting the 
creation of any new encumbrances by the 
mortgagor until the mortgage-debt is paid off, 
was beld to prevent the latter from giving a 
subsequent lease over the property mortgaged 
assigning the rents m liquidation of a debt. 
Held further that the mortgage must prevail 
over the lease. GOSSAIN MUNGUE DOSS v. 
Raghoonath SAHOY, 17 W.R. 560. 

(14) — Mortgage of specific portion of joint- 

holding — Partition — Specific portion not falling 
to mortgagor's share — Remedy of mortgagee . — 
Where the defendant mortgaged a specific 
portion of a joint holding, which, on partition, 
did not fall to his share, tne plaintiff-mortgagee 
has a right to proceed against the property 
which actually fell to bis mortgagor’s share in 
lieu of the property mortgaged. BELI Ram v. 
MUSST. SHAHZADA BEGAM, 101 P.R. 1894. 
(1 I. A. 106, F ■, 20 C. 533, R.) [R., 89 P.R. 

1903 ] 

{\b)— Joint-holding — Mortgage of share — 
Duty of mortgagor on partition. — Where a 
co-sharer mortgaged his share, a portion of 
which he had already sold, he is not bound to 
make good the de6oiency out of another share 
to which tbo mortgagor had subsequently 
snoceeded. If a co-sharer alienates a specific 
share in a joint holding and the others 
acquicsoe, the other co-sharers will be bound 
by such acquiescence at partition. If at 
partition the particular plot mortgaged did not 
fall to bis share, the mortgagor is bound to 
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substitute other lands which fell to his share 
Babu Rai V. NATHU, 32 P R. 1900. 

(16)— Joint mortgagees -Discharge o/ debtor 
by one — Whether Oindtng on co-mortgagee . — 
One of two joint mortgagees cannot give a good 
discharge of the entire mortgage debt without 
the consent of the other mortgagee. R\IVI 
Chandra v. Ra.t.jan Lal, 7 A L.J. 99 = 
5 Ind. Cas. 129 = 32 A. 164. <26 A. 155. F.) 


— ^^ortgage'—Consiruction-Potber of sale 
--Intention— Reg. V of 1827. s. 15, cl. Per- 
sonal remedy— Limitation.— A mortgage-bond 
contained an express stipulation that the mort- 


gagee was to enter into possession of the land 
and enjoy the rents and prohis lor ten years in 
lieu of interest after which period the mortga- 
gor might enter into possession in the year in 
which he paid the debt. Held that, under 
cl. 3 of s. 15 of Reg. V of 1827, the mortgagee 
had no power of sale and that the intention of 
the parties was that the land mortgaged should 
not be sold in satisfaction of the mortgage 
debt. [Expl., 11 Bom. L. R. 1315 = 34 B. 128 
= 4 Ind. Cas. 595; D., 21 B. 267, 5 Bom. L. R. 
119. J When the suit was brought within 
three years from the expiration of tne stipula- 
ted period of ten years, the mortgagee’s personal 
remedy against the mortgagor was not time- 
barred. SHAIK IDRUS V. ABDUL RaHIMAN 
16 B. 303, [R., 8 C.L..J. 196 ] 


ilS)— Mortgage-deed — Construction — Personal 
liability.- Where a mortgage-deed after provid- 
ing for payment of principal and interest 
within a certain time and providing against 

alienation till such payment ended thus; 

“Should it happen that I am unable to efiect 
icdemption within the period above specified, 
then, in that event, 1 will renew the document 
held by the mortgagees without any objection.” 
Held that the deed also contemplated the 
personal liabiJity of the mortgagors. RAM 
Pershad V. Chatar, 20 P.R. 1888. (88 P 
R. 1880, 80 P.R. 1881, R.) 


(19) Mortgage — Money due on accounts— 
Ctedit ConsideT(iiio7ie — Where immoveable 
property is secured for the payment of money 
due on accounts up to a certain amount, the 
transaction is a mortgage, though no entry as 
to the amount may have been made at the time 
in the account book, because equity regards 
that as done which ought to have been done. 

Sheo Lal V. Ram Rattan, 28 P.R. I89i. 

(20) — Consfrwefion of document— Sale-deed— \ 
Mortgage.— Test as to transaction constituting I 
^rlgage.‘~The question in this case was whether ^ 
the instrument sued upon was a mortgage or a 
deed of sale with an option of repurchase after 
ten years. The solution of the question depend- ' 
ed upon the terms of the instrument and the ' 
intention of the parties. The Subordinate 
Judge considered the transaction to be a mort- ' 
gage by way of conditional sale, and under the I 
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provisions of the Dekkhan Agriculturists’ Relief 
Act allowed redemption, though the mortgage 
term had not expired. The District Judge 
held it to bo a sale outright, with a right of re- 
purchase reserved and dismissed the suit. The 
High Court however held the transaction to be 
a mortgage and laid down that the test in such 
cases was to be whether, after the execution of 
the instrument purporting to be a sale-deed, 
there continued to be a debt from the so-called 
vendors to the vendee, or whether the pre- 
existing debt became extinguished on the 
execution of the instrument. In the instru- 
ment under consideration there was the under- 
taking on the part of the so-called vendors to 
redeem on paying the debt which was recog- 
nized to be an existing debt the payment of 
which was postponed for 10 years. It was, 
therefore manifest that the parties themselves 
treated the transaction as a mortgage. BAPU 
v.Bhavaxi. 22 B. 245. [R., 2 Bom. L. R. 
1058.] 

(21) — Deed — Mortgage or sale— Conditions 
as regards redemption. — Under the conditions 
of a deed, the mortgagee was at full liberty 
to re-build the property at his pleasure ; the 
mortgage was to bo redeemed in two years with 
the mortgagor’s own means; after two years, the 
transaction was to become a sale ; the colla- 
terals and heirs were not entitled to redeem ; 
and the mortgagee on redemption was entitled 
to expenses incurred in rebuilding. Held that 
such a transaction was a mortgage and not a 
sale with a condition for re-purchase ; the 
conditions with regard to redemption were an 
inequitable and onerous character and could 
not be enforced against the mortgagor or bis 
successors in title. SUKH DIAL v. ANANT 
Ram. 131 P.R. 1894. (IOC. 30, 14 M. 170, 2 
M. 131 and 271; D.. 3 A. 359. 7 M. 895, 9 B. 
524, R.) [R,, 39 P. R. 1907.] 

(22) Mortgage — Sale — Consfrwc(ton«)/ie(^flr 
lands sold or morlgacjed^ — The grantee of cer- 
tain waste lands in Burmah mortgaged them for 
securing advances taken for the part payment 
of the purchase-money. Subsequently he 
entered into an arrangement with his creditor 
for the advance of the whole balance. Then, 
on the joint application of the grantee and his 
creditor, an entry was made in the Revenue 
register to the eSect that the ownership bad 
been transferred from the grantee to the credi- 
tor, and endorsements in the same terms on 
the document of grant. In a suit for redemp- 
tion brought several years after, held, with 
respect to the question which arose as to 
whether the transaction was a mortgage or a 
sale, that, on the true construction of the joint 
petition and the orders made thereon, the entry 
and the endorsements were intended only as a 
record of the arrangement proposed by the 
parties and sanctioned by the registering 
officer ; that the intontioo was not to have an 
absolute sale ; and that the transaction was a 
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mortgage which the plaintiff could redeem. 

K. ADAR MOIDEBN V. NEI’EaN, 21 C. 882, 

P.C. = 21 I.A. 96 = 6 Sar. 453. [D.. 2 Bom. 

L. R. 1058.] 

(23) — Bhagdari lands — Mortgage— Alienation 
o/ portion only — Validity — Mortgage deed of 
bhagdari lands— Construction —Bombay Bhag- 
dari Act (V of 1862), s. 3- — An alienation of any 
portion of any bhag other than a recognized divi- 
sion of such bhag or of any homestead, building- 
Bite (jad/ian) apart or separately from such bhag 
or recognized sub-division is void under s. 3 of 
Act V of 1862 (Bombay Bhagdati Act). The 
suit properties were certain bhagdari lands, to 
which 4 gabhans (building sites) bad been atta- 
ched. The plaintiff was the mortgagee of the 
bhag under a mortgage-deed which recited 
that “ all the properties appertaining to the 
entire bhag ” had been mortgaged thereunder. 
The portion of the mortgage-deed relating to 
the gabhans mentioned only two by name, one 
only of which belonged to the bhag and the 
other did not. There were further recitals in 
the deed to the following eOect : — “According 
to these particulars, lauds, housis, and gab- ; 
hans together with whatever may appertain to 
the said bhag, all the properties appertaining 
to the whole bhag, have been mortgaged and 
delivered into your possession. There is no 
other property appertaining to the said bhag of 
which mention is not made here." Held (1) 
that, upon a proper construction of the mort- 
gage-deed, the document down to the end of 
the particulars was in terms a mortgage of cer- 
tain properties only of the 6)iaj7 expressly enu- 
merated. Bupplementod by the description that 
they appertain to the entire bhag and that 
the particulars were the “ leading description,” 
and the supplementary description of them as 
constituting the entire 6)ia<7 together with the 
bouses or gabhans appertaining to it (which 
was incorrect) must be regarded as *’ falsa 
de7nonstratio," and (J) that ibe mortgage- 
deed was void under s. 3 of Act V of 18G2, in 
respect of the property appertaining to the 
bhag, and that the mortgage could bo given 
c0ect to in so far as it comprised properties not 
belonging to the bhag. TUIBHOVANUAS 

Jekishandas V. Krishnauam Kuhbkram, 

18 B. 283. 

(241 — Mortgage — Construction — Intention . — 

B gave the appellant a simple mortgage on ten 
biswansiH of a village called Raipur. Ho at 
that time possessed shares in two thohes of 
Raipur. No. 1 thoke was put up for sale and 
was purchased by the appellant. No 2 tboke 
was put up for sale and was purchased by the 
respondent. The appellant sought by the pre- 
sent suit to enforce bis mortgage in respect of 
No. 2 tboko. Tbo respondent objected that it 
was not included in the mortgage. Held on 
the coDstruotion of the mortgago-deed that the 
intention was to mortgage all the interest of 
the mortgagor in Kaiour. Bhik CHAND v. 
Nirpat Singh, A.W.N. 1883, 184. 

0, VII-16 
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(25) — P^r Mahmood Tbe definition 

of simple mortgage ms. 58 (6) rf Act IV of 
1882, is only a reproduction of older law and is 

, therefore applicable to a deed executed before 
the passing of the Act. (5) In the N.W. 

; Provinces, words of hypothecation and simple 
mortgage have always been understood (o im- 
I port tbe right of the mortgagee to bring the 
property to sale for satisfaction of his claim, 

; and no express words conferring such power 
are insisted upon as necessary to create such 
power. (9 M- 218, 10 M. C09, 10 B. 519, D.) 
(c) Where a trausactiou is descriled as ‘ ath ’ 
and ‘ raustagbraq ’ which means a hypoiheca- 
I tion or simple mortgage, it implies a pow-r of 
I bringing tbe property to sale. JviSHAN Lal 
V. Ganoa Ram. 13 A. 28 = A.W.N. 1890 216 
A.W.N. 1894, 57.] 

(26) — Interpretation of document-"' At h" 

" Mustagharag"—Su\t for sale— Limitation- 
Act XV of 18i7, sch. II, art. 147. — Defendants 
having borrowed money from plaintiffs 
executed in their favour a bond, tbe material 
portion of which was as follows We have 
pledged and hypothecated (arh aur musta- 
f;/mrn9) our share of the zeinindari (rights and 
iolerOMts) in the village Papli Khas. Bargana 
Meerut, to secure tbe creditors. Until payment 
of the aforeaaid moneys, wo shall not transfer 

I tbe ufores-aid property to any one by mortgage, 
j sale, gilt nr otherwise; if wo should do so, our act 
I would be invalid. We have, therefore, 

I executed these pnsents in the shape of a 
bond. Held that these words were equivalent 
, to a simple mortgage as defined in s. 68 of the 
I Transfer of Property Act. 1882. and carried 
i with them power to sell through the intorvcii- 
, tion of the Court the property named in the 
I bond, if the debt were not repaid according to 
the terms of the bond. He.ld also that a suit 
upon such bind to bring the property covered 
thereby to sale was governed by art. 147 aud 
not by art. 132. Limitation Act. 1877. TODAR 
V. AYUli Khan, A W.N. 1894, 57. (M C 730 
Diss.\ 13 B. 90, 13 A. 28. Appr.) 

(27) — Contract Act (IX of 1872), s. 29—2'rans- 
fer of Property Act |lVo/ 1882), s. tH-Mortgage 
of "our zemmdari property "—Ascertainment of 
mortgagor's interest at dale of mortgage— Mort- 
gage not voxd for uncertainty.— \ deed of simple 
mortgage, describing the mortgaged property as 
our “ zemiodan property ” without any further 
specification, was held not void for uncertainty, 
the words used being sufficiently certain, or at 
any rate capable of being made certain by proof 
of the obligors having, at the date of tbo deed, 
owned a specific zemindari interest. SHADILAL 
V. ThaKURUAS. 12 A. 175= A.W.N. 1890. 60. 
(13 App. Cas. 623, 1 A. 275. 6 A. 11. 8 A. 486 
9 A. 158. 2 N.W.P. 2G3. li.) [B., 14 A. 162 
IIM.L.J. 27.] 

j (28)— Bond charging profiU of immoveable 
I property— Construction— EJfect of condition not 
I io alienate—SimpU morlgage^—'SNhete a bond 
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chark»e3 the profits of immoveable property with 
the repayment of ihe loan, and stipulated that 
the ot.iigee should take the management of the 
prop Tty a ul render ac:ouots to the obligor, 
lha if the loan was not paid when due, the 
Utter should remain in possession till the loan 
wa? discharged, andalsothat the obligor should 
have no power to sell, mortgage or alienate the 
property till the discharge of the debt \ held 
that the bond created a mortgage of the profits 
only and not of the property itself and that, 
therefore, the obligee cannot sue for the sale of 
the property. If there is a condition, in a 
bond for payment of money, not to alienate 
certain lands, it would constitute it a simple 
mortgage. G.\ng.\ Prasad v. Kusy.ari Din, 
1 A. 611. 

{29)— Mortgage partly usufructuary and part- 
ly simple Right of mortgagee to decree for sale 
— Mortgage^ deed, construction — Intention of 
parties. — For the purpose of construing a mort- 
gage-deed it will be necessary to examine care- 
fully the wordingof the deed, and if its terms are 
not sufficiently clear and admit of more than 
one interpretation, it will be necessary further 
to ascertain in what manner the terms of the 
deed were understood and acted upon by the 
parties subsequent to their entering upon the 
contract. In the case of a mortgage deed the 
terms of which are of doubtful character, the 
Court will have to look to all its provisions as a 
whole, to the other instruments which were 
executed at the same time and admittedly form 
parts of the same transaction and to the sur- 
rounding circumstances, in order to gather the 
intention of the contracting parties. In the 
cases of mortgages of a mixed character and 
other than those expressly defined in s. 58 of 
the Transfer of Property Act, the deeds embody- 
ing them may be given effect to, as far as pos- 
sible in accordance with the covenants con- 
tained in them ; and so where a deed is partly of 
the nature of a usufructuary mortgage and 
partly of the nature of a simple mortgage, the 
mortgagee is entitled to bring the mortgaged 
property to sale under the conditions set out in 
the deed, and even where such a deed does not in 
terms provide for the recovery of the mortgage 
money by sale of the mortgaged oroperty. 

Jafar Husbn v Ranjit Singh, 21 A. 4 = 
A W.N. 1898, 167. (2 Agra 150, 2 A. 527, A. 

W.N. 1886, 212. A.W.N. 1888. 171. 14 M. 232 
17 M. I3l, R.) [E ., 6 N.L.R. 20 ; Appr., 30 
A. 162 = A.W.N. 1908.70 = 5 A.LJ. 130; R., 
26 M. 662, 10 Bom L.R. 615 ; D., 28 A. 157 
= A.W.N. 1906, 226.] 

iZO)— Mortgage, simple and usufructuary, 
combined —Construction of document — Limita- 
tion Act {XV of 1877), art 147.— There can be 
DO doubt that one and the same deed may 
create a simple and a usufructuary mortgage, 
and confer udod the mortgagee the alternative 
rights of possession and of bringing the mort- 
gaged property to sale in enforcement of his 
eourity. Where a documunt provides that the 
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property is "mortgaged” for Rs. 3,000 for a 
period of three years, and it goes on to say 
in what manner the interest is to be paid from 
the rent of the shops, and if there is any excess, 
how much excess is to go to credit of pc incipal, 
or if there is a deficit, how it is to be made 
good b)' the mortgagor, and the document also 
stated having paid up in full the principal 
and interest due, I shall redeem the property : 
If the amount expressed in the deed be not 
repaid, the mortgagee is at liberty to recover 
the same in any way he thinks proper.” this 
instrument is a combination of a simple mort- 
gage and a usufructuary mortgage, and the 
mortgagee is entitled to maintain a suit to 
bring the propertv to sale Act. 147 of the 
Limitation Act (XV of 1877) is applicable to 
suit for sale on a mortgage. JUGAL KiSHORE 
v. R.AMS.AHA. A.W N. 1886. 212. (6 A. 551, 
F.B., F.) [F., 21 A, 4.] 

^ (31) — Construction of document— Mortgage — 
Cwenant for repayment of mortgage money 
within a lime limited— Time not of essence of 
contract.— A simple mortgage deed contained 
the following covenant as to repayment of the 
mortgage money : — ” Asl arse panch baras men 
faq rahn kara lenge. ” Held that the time fixed 
for payment was anv time within five years. 

Chattarbhuj v. r'aghubar dial, A.W.N. 

1901, 36. (23 M. 33. 10 A, 602, R.\ 8 A. 95. 

D.) [R., 17 M L.J. 83.] 

{S2)— Mortgage-deed — Interpretation of. — 
Where the mortgage-deed provided that the 
mortgagors will redeem the land in one year, 
paying the principal-debt and interest at the 
rate of one per cent, per mensem, and. incase 
of default, the mortgagee may take possession 
of the land mortgaged in lieu of receiving the 
principal sum and interest and the mortgagee 
claimed interest for the period sub.sequeot to 
the expiration of the period fixed for the re- 
demption of the mortgage and up to the date of 
the mortgagee’s obtaining possession of the 
land, held, that the correct interpretation of the 
deed was that the mortgage was to be a simple 
one for the period of one year, and if not re- 
deemed by that time, was to be converted into 
a usufructuary mortgage with possessioo- 
Mohan Lal V. Mukim, 175 P.L.R. 1901 = 114 
P.R. 1901. (21 A. 39. P.C., D) 

(33) Mortgage of zamindari with entire 
right and income and kattubadis — Construction 
of mortgage-deed— Zamindar's right in one of 
the villages os simple mortgagee under the in- 
amdars, whether covered by mortgage. — By the 
instrument of simple mortgage executed in 
favour of the plaintiff, in this case, the defend- 
ant. a zamindar, mortgaged his entire zamin- 
dari as well as his entire right and income 
and the kattubadis on enfranchised inams. In 
the case of one of the villages mortgaged, the 
interests which the zamindar possessed in it at 
the time were two-fold, one, the right to the 
payment of the kattubadi, and the other, hia 



229 


THE ALL INDIA DIGEST. 


230 


'-Mortgage — continued. 

4.— CoQstFoction of mortgage deeds 

— continued, 

right as a simple mortgagee under the inamdara 
oi that village. On plaintifi’s suit to enforce 
the mortgage, the question arose whether the 
zemindar’s right as mortgagee of the village 
was also mortgaged to the plaintifi along with 
the kattubadi payable to the zemindar in res- 
pect of it. Plaintiff claimed that both the 
above rights passed to him under the mortgage 
deed urging that the words “entire right and 
income ’’ used in the deed showed that not only 
rights^ua zemindar but also all the rights 
possessed by him, qua zamindar or otherwise, 
within the entire limits of the zamindari bad 
formed the subject of the mortgage ; but it was 
held that the zimindari’s mortgage rights in 
the village were not covered by the mortgage- 
deed, that the expression, with our “entire 
right and income" related only to the estate 
held on zemindari tenure, as such, and had no 
reference lo ihe entire zamindari tenure in its 
geographical sense. The intention of the parties 
that the mortgage should extend to quit-rents 
on enfranchised inams bad to be given effect to 
by the express inclu'^ion of such quit-rents in 
the deed, and that was because the right to 
such quit-re- t was not possessed by the mort- 
gagor qiui zamindar. So also the parties would 
have expressly included the zamindat’s simple 
mortgage right in the village, if their intention 
had been to include that right also in the mort- 
gage. Bhimaraju Chetty v. Sri Kunja 
BEHARI GAJENDRA DEVU, 25 M. 42. 

(34j — Hypothecation bond-^Terine — Cons- 
truction, — Where a bond speaks of the property 
as hypothecated and provides that the plaintiff 
shall have recourse against the persons and the 
property of the executants in case of non-pay- 
ment, the words are apt and appropriate for 
creating good hypothecation-bond. NARAIN 
Singh v. mata Prasad Singh, A.W.N. 
1887, 52. 

(351 — Hypothecation bond. Construction of^ 
Determination of liability . — The first defendant 
and his deceased brother executed an instrument 
of hypothecation in favour of A. wife of the 
seventh defendant, in consideration of A under- 
taking to pay a creditor of the executants a 
sum due from them ; and the bond provided 
that the amount of yearly rent payable by A’e 
husband lo the executant under a lease-deed 
exeouicd on the same day should be paid to A 
by her husband lor interest duo to her under 
the hypothecation-bond, and that the principal 
amount was payable in seventeen years from 
the date of the bond. The lease-deed executed 
by A’s husband was for a term of 28 years, and 
it in its turn referred to the hypothecation-bond 
and provided that the rent should bo paid to 
his wife until the debt was cleared, and that 
thereafter, the rent should be paid to the 
lessors. In a suit by the transferee of A ‘a 
interest in the hypothecation, for interest, held 
that the simultaneous execution of the hypo- 
thecation and the lease, the facts that tho term 
of the latter covered the whole period fixed in 
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the hypothecation for the repayment of ibe 
principal, the relationship between the hypo- 
thecation creditor and the lessee (which pointed 
to their interests in the matter being identical) 
and lastly, the specific reference in each inslrn- 
ment to the appropriation of the rent to tho 
interest, indubitably showed that the transac- 
tion between the parties was of a tripartito 
character intended to relieve the obligors from 
any responsibility in respect of interest, and to 
entitle the obligee to look for liquidation of 
interest solely to the source pointed out. 

Chennai’atnam Gopal Row v. Tadaka.m- 

ALLA NARASIMHA ROW, 27 M. 86. [i?. 6 C. 

L.J. 639.] 

{$&)— Mortgage — Charge — Simple debt — 
Limitation Act, 1877. sc)i, II, arts. I'i2 and 
147. This was a suit to recover principal 
and interest due on a mortgage by attach- 
ment and sale of the mortgaged property. 
The deed recited thus “ The mortgagors shall 
pay the mortgage money by instalments of 
II Rs. 60 a year, together with interest at the 
I* rate of annas 8 per cent, in case of default of 
II payment of an annual instalment of Rs. CO 
II together with interest at the rate of annas 
II eight per cent, the mortgagors will put Kirpa 
II Ram mortgagee in possession of the mortga- 
||ged share of the house: if the mortgagors 
“ raise any objection the mortgagee will be at 
“ liberty to at once get possession of the mort- 
II gaged land by bringing a regular suit. After- 
" wards, the mortgagors will redeem and get 
I* released the mortgaged share on payment of 
“ the mortgage m >ney together with the fixed 
" amount of interest.” Held, that in construing 
a document, the Courts must ascertain the 
inteution of tho parties, and as far as possible, 
interpret deeds executed by them accordingly! 
and that the deed referred to could not be 
interpreted as conferring on the mortgagee a 
right to sell the property, so as to make article 
147, Second Schedule, Limitation Act, 1877, 
applicable. Art. 132 governed the case. Held, 
further, that the intention of the parties was 
to hypothecate the land in the first instance, 
giving the mortgagee the power of taking steps 
for assuming possession and so converting the 
charge into a usufructuary mortgage, but as 
the mortgagee failed so to convert it, tho 
transaction remained no more than a promise 
to pay by the debtor who had hypothecated 
his land as a collateral security, and, as plain- 
tifl failed to enforce payment within 12 years 
of the first default by taking possession and so 
carrying out and developing the contract, ho 
was not entitled to a charge on the laud or to 
be allowed to sell it to satisfy his claim 

Milki Ram v. achhru M.al, P.L R 1900 
p. 178 = 23 P.R. 1900. 

iZl)— Mortgage— Primary security, and on 
its damage or destruction alternative security — 
Primary security sold in (xecution of prior 
mortgage— Liability of alternative security.— h. 
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mortgage-deed provided that “ if the hypothe- 
cHtrd property was damaged or destroyed by 
Hccident. or proved insufficient to satisfy the 
debt, then the debt should be recoverable from 
H moiety” of another house belonging to the 
mortgagor. On the first bouse being sold in 
execution of a prior mortgage, the mortgagee 
sued to recover the amount by the sale of the 
second house. Beld that the contingency re- 
rerred to in the bond had arisen, and the mort- 
gagee was entitled to enforce hypothecation 
against the second house. Ganesh D\s v 
Maya Ram. A.W.N. 1882, 99. 

<38)— Cons/rt<cizori of document— Usufructu. 
nrp mortgage-No term specified- Re-entry on 
the property by the mortgagor.— In ascertaining 
whether a deed, confessedly ambiguous 
amounts to an usufructuary mortgage or to a 
lease m perpetuity, the Judge should look with- 
in the four corners of the instrument before 
him and ascertain from it what kind of trans- 
action the parties had in view when they 
entered into it. In the case of an usufructuary 
mortgage, v/here no term is specified, the 
mortgagor is entitled to re-enter on the property 
when, on taking an account, he is able to show 
that the principal and interest have been satis- 

4 Doul Narain V. Runjit Singh 

1 C-li.R. 256. * 

{'69)— Usufructuary 7nortgage—Reg. Vo/ 1827. 
s. 15. cl. 3— 5’afe of mortgaged property —A 
mortgage deed provided that the mortgagee 
was to take possession of the land and enjoy 
the profits in lieu of interest, and that the 
mortgagor was to be at liberty to recover 
possession in any year on payment of the sum 
of Ks. 750. There was no promise by the 
mortgagor to pay the money. It was simply 
provided that until he did pay the amount, the 
mortgagee was to retain the property. Held 
that the mortgage was a usufructuary mortgage 
and that, under the circumstances of the case* 
it was noc the intention of the parties that the 
land should be sold, and that the deed contained 
a special agreement which took the case out of 
the provisions of cL (3) of s. 15 of Reg. V of 
1827, which was the law in force at the time 
the mortgage was effected. SADASHIV AB 4 II 

Ramrao Shinde, 20 

B. 296. [D., 21 B. 267, 6 Bom. L.R. 119 , n 
Bom. L.R. 1315 = 34 E. 128 = 4 Ind. Gas. 595.] 

(40)— A'anom— Suif by kanomdar for sale of 
mortgaged property — Maintainability .^ a 
kanomdar sued for .sale of the mortgaged pro- 
perty in default of payment of the amount due 
on the kanom. Held that the suit was not main- 
tainable and that the kanomdar had no right 
to bring the property to sale- In the instru- 
ment sued upon, there was no covenant to pay 
nor was there any evidence that a promise to 
pay was one of the incidents of a “ kanom ” 
according co usage. A “ kanom ” m the mort- 
gage aspect of It. is a usufructuary mortgage 
SWDEVI V. VIRARAYAN, 22 M, 360. (15 11:366; 
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* Property Act (TV of 1882), 
ss. 08,98— Consfrwcfwn of deed— Usufructuary 
mortgage.— A mortgage deed for four years 
certain, provided that interest should be paid 
at a certain rate and that the mortgagee should 
have possession of the property and credit the 
prohts thereof fir«t in respect of the interest and 
tnen the balance, if any, in respect of the prin- 
cipal, and that the property was redeemable at 
tne expiry of the term on payment of the interest 
and principal that may then remain due on the 
mortgage. Held that although the instrument 

TV 58. cl. (d). of Act 

IV ot 1882, bec.^use there was no stipulation in 

terms that the mortgagee was to remain in 

possession until payment of the mortgage 

money still applying the principles enunciated 

in s. 98 of the Act, it should be regarded as a 

usufructuary mortgage, not only during the four 

^ after their expiration. HlKMATUL- 

^2 A. 203 = A.W.N. 
1890. 87. CR.. 10 O C. 14.] 

(42) Usufructuary mortgage-deed — Clause 
allowing mortgagor to redeem toithin three years 
ana in default in a particular month in subse- 
quentyears, construction of-Suit for redemption 
broi^ht within said three years, whether pre- 
mature.— Under the terms of a usufructuary 
mor gage- deed, the mortgagor was to pay back 
e mortgage-money and redeem the mortgage 
within three years and. in default, the mortga- 
gee was to receive the money in any Ani month 
subsequently and restore the properties to the 
mor gagor, lo accordauce with the decision in 
Ross Awnaf v. Rajaratnam Ammal (23 M. 33, 
ii-), held, chat, under the deed in question, the 
mor gagor had the right to redeem at any time 
on or before the expiry of the three years. All 
° further clause in the document to the 
effect that on failure to redeem by the mortgagor 
within the three years he can pay the mortgage 
atnount to the mortgagee in any month of Ani 
and recover the property, cun be held to mean, 

IS at he cannot recover in any subsequent 
year at a date earlier than Am (June- Julyj as, 

1 e did so, he would deprive the mortgagee of 

oSSfr. CHIXaNASAMY 

I' Krishna Reddy, 16M.L.J. 146. 
(R., 18 M.L.J. 236.] 

(43)— Consfruefion of document — Usufruc- 
tuary mortgage with personal covenant fer re- 
payment of the mortgage-money— Such personal 
covenant not conferring a right of sale.— White 
a mortgage is in other respects a usufructuary 
mortgage, the insertion therein of a personal 
covenant to pay the mortgage-debt on demand 
unaccompanied by any hypothecation of the 
property, the subject of the mortgage, cannot 
alter the character of the mortgage and give 
the mortgagee a right to sell the mortgaged 
property in the event of noo-paymeut of the 

^SHI Ram V. SARDAR 

? 226 = 28 A. 1S7. (21 A- 

4. D.) 14 M. 232, 17 M. 431, Diss.) 
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{ii) — Usufructuary mortgage— Suit by mort- 
gagee tn possession for mortgage amount and 
arrears of rent — Mortgagee when entitled to 
such rent — Intention of parties . — The deed of 
mortgage in this case redeemable at the 
end of Its term by payment of the principal 
and the arrears of rent due from the mortga- 
gors and the tenants, and the mortgagee who 
had obtained possession of the property sued 
for the mortgage debt with the arrears of rent 
due from the mortgagors and tenants of the 
property. Reversing uhe decree of the lower 
appellate Court and restoring that of the first 
Court, the High Court expressed its opinion 
that it was the intention of the parties that 
only arrears reasonably due were to be paid, 
and not such as arose from the negligence of 
the mortgagees, and, in the present case, it not 
having been shown that the arrears could not 
fadve been realised by duo diligence of the mort- 
gagees in possession, it was not competent to 
them to claim to recover such arrears. ClIOTI- 
Lal V. Kalka Pershad, 7 N.W.P. 100. 

(451 — Usufructuary mortgage — for 

enhanced Goveryiment revenue paid by mortgagee 
— Cause of acfion. — Where, by the terms of a 
deed of usufructuary mortgage, the mortgagor 
accepts the liability for any enhanced revenue 
that may be paid by the mortgagee over and 
above the amount of such revenue entered in 
the mortgage-deed, and there is no provision or 
reservation for the adjustment of any such 
payments by the mortgagee to be made at the 
termination of the mortgage-tenure, the mort- 
gagee may sue during the currency of the mort- 
gage for excess revenue paid by him. NiKKA 
Mal V. Gardner, 2 A. 193. [fi., 13 a. 195 

= A.W.N. 1890. 228.J 

(4C ) — Usufructuary mortgage — Condition for 
reconveyance of property . — In a usufructuary 
mortgage, it was stipulated that the property 
was to bo reconveyed on repayment of the 
principal sum lent, but nothing was said as to 
interest- Held that the condition implied that 
the usufruct was intended to be received by the 
mortgagee in lieu of interest, and, therefore, 
the mere fact that tbe amount of the principal 
had been received from usufruct was no ground 
for the mortgagor being entitled tore-possession 
of the property. BUNWAREELAL v. MAHO- 
MED HossEiN Khan, 2 Hay 150. 

(47) — Pre-emption — Custom, evidence of — 
Wajib-ul-arz — Reg. XVII of IHOd— Construc- 
tion of documents — Foreclosure.- the lith 
May, 1871, tbe prodeocssor of the plaintifi mort- 
gaged the disputed property by a deed of con* 
diiional sale, to the predecessor of tbe defend- 
ants for a period of HO years, without posses- 
sion, to secure a principal sum of Ks. 2,000 
without interest. It was provided in the mort- 
gage-bond that,, if tbe mortgagor should die 
within the fixed period, then “after me the 
whole share of zemindari ...hypothecated 
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; as above shill bocoDsidered as a complete sale ” 
I to the mortgagee. On the 4Ch January, IHSl, 

! immediately after the de.ith of the mortgigor, 
i the defendant, the representative of tbe ongi- 
' nal mortgagee, without any foreclosure or 
other legal proceedings procured mutation of 
, names for the mortgaged property in bis own. 
' favour and shortly altetwards entered into 
j possession. Held, that the mortgage of 187L 
was in substance, what it descrioes itself as 
being a mortgage by way of conditional sale. 
The mortgagee or his representative has. there- 
fore, under Reg. XVII of 1806. tbe right 
to take legal proceedings with a view to fore- 
closure, andthit foreclosure be could hivo 
obtained if, after the proper steps ha.l 
I been taken, tbe representatives of tbe mortg\- 
gor had failed to redeem within tbe time limit- 
ed for that purpose by the term.s of the Regu- 
lation. But there was no right to take pos- 
.session of the property prescribed bv law. In 
entering, as he did, therefore, the representa- 
tive of the mortgagee was a mere trespasser, 

I and the heirs of the mortgagor were entitled 
to sue him in ejectment as such. KUli -ALI 

V. Wazir-un-nissa,3 C L.J. 60l P C. = 10 C. 

W. N. 778 = 28 A. 496 = 3 A, L.J. 712 = 1 M L T. 
297 = 33 l.A. 107. 

(48) — .Mortgage-deed —Period of redpmption 
■ not stipulated for — Covenant as to mortgage be- 
coming sale on default of payment of the agreed 
interest, lohether amounts to a conditional 
sale — Reg. XVII of i80G, if applicable. — Thu 
land in suit bad been mortgaged with posses- 
sion to the plaintiff by one U. No special 
period was fixed for redemption, but there was 
a condition that after six years’ default in pay- 
ment of the interest agreed upon by D, the land 
I was to bo considered as sold to the plaintiffs 
i outright for the amount of prinoiptl and 
I interest outstandings. Proceedings were taken 
by the plaintiffs against D’s sons, under Regu- 
lations XVII of 1806, and the lower appellate 
j Court, differing from the first Court, gave 
plaintiffs a decree for possession as owners by 
conditional .sale. Held, following the Privy 
Council ruling in Kishori Mohan Roy v. Oanga 
I Baku Debi (23 C. 228, P.C., F.i tbat the 
! agreement in question is not liable to tbe 
incidents applicable to such cases under tbo 
Regulation, the mortgage-deed in tbe present 
case ooulaiuing no stipulated period of redemp- 
tion such as is required by para. 8 of the Regu- 
lation and, in the absence of such a stipula- 
tion, the full period of sixty years allowed for 
redemption by the Limitation Act will hold 
good and such period of limitation cannot be 
affected by any covenant accelerating, for other 
purposes, tbe time at which the princip.al may 
become due. Held, further, on a mere oral 
contract binding the mortgagor to repay the 
borrowed amount within stated time, a con- 
ditional sale cannot be set up such as might 
confer the status of an owner on tbo mortgagee 
with respect to the property mortgaged to 
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D S’ SrxoH V. Baswa Singh. 50 

(19) Mortgage Agreement convertiiin 

conditional sale^Effect,— Where 
the efiect of an agreement was to convert a 
mortgage-security of an earlierdate into a condi- 
tional sale, the character of the mortgage 
i.ecunty remained subject to all the incidents 
ot a mortgage by conditional sale. NOWAH 
^^HOLAM Rgsool v. Ml'sst. Fujjoo, 3 Agra 

(50)— 5n/e — Stipulation for re-deliverv of 
land conveyea on payment of sale amount with 
interest within certain time—DefauU—Effect. 
-Plaintifi executed to defendant a document 
contamiDg the following terms; —‘The .Vuddafa 
Aritjnm executed on the 10th April, 1835 by 
the Madugula Zemindar to the Zemindar of 

r ^oyou as sale for 

R^. G.OOO the Papuchetti Seri adjoining the 

land of Kasbah Jagganathapuram in the 
/amindari of Madugula. they are given you for 
absolule sale ; so the said sale money has been 
received at the time of the sale. In the event 
of my paying you the principal Rs. 6,000 
within SIX months from this date, you must 
give back the said laud Papuchetti Seri to me 
In the event of our not being able to pay 
according to the said stipulation, you should 
hereditarily from son to grandson enjoy the 
produce of the said land, yourself paying to 
government the assessment 6xed on a sub- 
division reckoning this sale money to be a pure 
sale. This Muddata Kriyam has been executed 
with my consent. Held that this document 
was a sale with a condition of re-purchase. The 
decisions of the Lie Sadar Court of Madras 
have earned the doctrine of relief after the 
time named in the conveyance so fat as to say 
that wherever the security for money is an 
object of the transaction, no sale can become 
absolute. The High Court have followed the 
English rule and have held the question to be 
one of construction, admitting, however, for 
the purpose of the construction, other docu- 

evidence. Ra.iah Lakshmi 
npvM ^ M '* ^kishna Bhupati 

?6 j ’ ^ 3 M- 

ijil)- Mortgage by conditional sale— Time lor 
redemption.— Heirs of the mortgagor— liight to 

redeern a portion.— 1 q a mortgage by condi- 
tional sale, the time fixed in the document 
IS not of the essence of the contract. The time 

for redemption is 60 years. (1 M. 17^F.\ Iq 
a mortgage by conditional sale containing a 
stipulation to account, if any part of the debt 
remained to be satisfied after accounts were 
taken, any one of the heirs of the mortgagor is 
entitled to redeem ; but if nothing remains to 
be paid, one of the heirs can only redeem his 
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(52) — Mortgage-deed — Construction of~In- 
Urest —In construing the tenor of mortgage- 
deeds with respect to interest, attention should 
not be confined to a single passage, but the 
whole provisions of the deeds with respect to 
m erest should be taken into consideration. 
Bindesri Naikv. Gunga SARUN S.AHU, 2 

P-C =25 I-A. 9-=20 a. 171=7 

tr’’' C.W.N. 52. F.) 
[E-, U C.P.L.R. 49, I N.L.R. 9.] 

(53) — Mortgage decree — Interest— ' Date of 
payment, meaning of — Construction.— The 
ordinary meaning of the words “date of pay- 
ment is the date on which payment is made, 
and ought not to be construed as meaning the 
date on which payment ought to be. but is not 
made. Therefore, where a mortgage decree 
directed that interest should be paid at the bond 
rate up to “ the date of payment.” Held, that 
the interest up to the date of actual payment 
must be paid and not up to the date of pre- 
hminary decree only. Radhika Mohem 

o BI^OJENEDRA KU.MAR SaHA. 14 
o.w w 125 = 5 Ind. Cas. 61. |9 C.L.J. 288. 

pas. 56. 23 A. 181. 28 I. A. 35,33 0. 

0*6, R.) 

(51)— Interest provided for from date of 

decree to payment — C(»istruction.— Where a 

mortgage decree provides for interest to be 

recovered from the date of the decree till the 

date of payment, the words “ date of payment ” 

mean, the date of actual payment, and not the 

last day fixed for payment in the decree. 

MANGO LAL V. DURGA PrASAD SINGH. 5 G. 

W.N. 653. (26 0. 39 = 2 0.W.N. 633. 21 A. 
361, i?.) 

i55)— Mortgage-deed — Construction — Post 

expressly provided for— Pay- 
ability of, dependent upon terms and conditions 
in deed Default of payment on due date — 
Cltum for subsequent interest by way of damages 
---Continuing Preach of contract — Limitation 
Act. arts. 115, 116. — On the question arising 
in this case as to whether post diem interest 
was payable under the mortgage-deed, in which 
there was no express provision for payment of 
such interest, the High Court decided that the 
condition in the deed binding the mortgagor 
not to transfer the property till principal and 
ID interest be paid up by him was not suffici- 
ent to indicate that the parties intended that 
interest should continue to run even after the 

j appeal, the Judicial Committee 

held that the High Court had not rightly con- 
strued the terms of the deed and the effect of the 
several conditions in it. It was clear from the 
entire deed that the intention of the parties was 
that interest was to be continued to be paid at the 
stipulated rate subsequent to the due date and 
up to actual payment. The payability of such 
post diem interest was also established by in- 
ferences from the agreements accompanying 
the mortgage, via., that the debtor was not to 
transfer the mortgaged property till payment- 
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had been made of the principal and interest, 
and that the amounts paid by the debtor 
should be first credited towards payment of the 
interest. The mortgagees were, consequently, 
held entitled to payment of interest, at the 
rate mentioned in the mortgage-deed up to the 
date of the decree of the first Court, and, at 
the Court rate of 6 per cent, per annum subse- 
quent to tbe date of the decree and up to rea- 
lization. [F., 20 A. 171. P.C.. 11 M.L.J. 183; 
Appr.. 20 A. 219, P.B., 2 Ind. Cas. 850; R . 20 M. 
149, 20 M. 371, 25 C. 246. 12 C.P.L.R. 18. L. 
B.K. 1893—1900, 457. 2 O.C. 37. 23 M. 534 = 
14 M.L.J. 101.23 M. 637, 14 C.P.L.R. 49.2 
N.L.R. 162, 11 O.C. 323.] Where the mort- 
gagee, not being entitled to claim post diem 
interest under the mortgage, claims to be re- 
couped by way of damages for the loss sustained 
by non-payment of the mortgage money on 
the due dale, such claim could not be barred, 
in toto, by reason of arts. 115 and 116 of the 
Limitation Act. The principal debt which 
was not time-barred not having been paid, 
every day that it so remained unpaid, there 
was a coutinuing breach of contract, and the 
recovery of arrears of interest by way cf dama- 
ges cannot be barred so far as regards the 
amount of interest accrued during tbe six years 
next before the suit. MATHURA I)ASS v. 
Raja Narind Bahadur Pal. 6 M.L.J. 2i4, 
P.C. = 19 A. 39 = 23 I. A. 138 = 1 C.W N. S2 
= 7Sar. 88. [R.. 24 C. 699=1 C.W.N. 437. 

D., 114 P.H. 1901 = 175 P.L.R. 1901. 95 P L. 
R. 1902.95 P.R. 1902 = 22 P.L.R. 1903.] 

(56) — Usufructuary mortgage — Right of sale 

’—Covenant to pay principal— Claxm for inter- 
est . — A mere usufructuary mortgage would 
confer no right to have the property sold. But 
where there is a distinct covenant to pay tbe 
principal, and the land is security for the 
same, tbe inference is that it is the intention of 
the parties that the property should be sold ; 
it is a simple usufructuary morigago carrying 
with it the right to have the property sold in 
default of payment of the principal sum. Where 
tbe mortgagee is entitled to possession in lieu 
of interest and he never takes the trouble to 
obtain possession, he loses his right to interest. 
Tbe land is security only for tbe principal sum 
and the mortgagee in such a cat,e is not entitled 
to ask that the property may bo sold in default 
of payment of interest, MAIIADAJI v. JoTI, 
17 B. 429. [F.. 11 Bom.L R 1315 = 34 B. 

129; R., 9 O.C. 144; D., 22 B. 440. 10 O.C. 29. 
11 O.C. 323.] 

(57) — A/o»7<7fT(7e deed, recital as to delivery 
of possession in, effect of — Clauses as to pay- 
ments of commission and inlet est construed . — 
Where A mortgage deed sot forth that posses- 
sion of tbe property mortgaged by it was 
given to the mortgagee, whereas tbe mortgagee 
never in fact got possession of the same, the 
real agreement having been to the oDeot that, 
in ease of mortgagor's failure to pay on de- 
mand, the mortgagee was to recover the 
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amount by bringing the mortgaged properly to 
sale and, holding the former personally liable 
for any deficiency, the recital as to delivery of 
possession was held to be apparently a mere 
form of words and the mortgage was held no- 
thing but a simple mortgage. There was also 
a covenant in tbe deed that a certain commis- 
sion was to be paid for every year that tbe 
debt to tbe plaintiff remained outstanding. It 
was argued for the defendant, however, that the 
payment of the commission was subject to the 
clause about the keeping of a gumasta by tbe 
plaintiS, but it was held, that the stipulation 
lor commission was clearly unconditional, as it 
did not appear from any of tbe wordings in tbe 
deed that the delundani’s liability for com- 
mission had any connection with the under- 
taking by plaintifl to maintain a gumasta. 
Held, furiber, that ou tbe construction of the 
clauses as to the payment interest oven though 
they contained no express provision for post- 
dietn interest, the plaintiff was entitled, on 
default, to recover interest tecbuically as da- 
mages, at the stipulated rate, up to the date of 
the decree, and at a reasonable rate, thence 
forward and up to realization. GaNGARAIN 

Bihari Lal V. The Firm oe Shriram 
SHALIGRAM, 2 N.L.R. 162, P.C. (17 A. 611, 
P.C., 19 A 39. l\G., F.\ 25 C. 39. P.C.. R.) 
[D.. 5 N.L.R. 37. J 

(58) — Mortgage— Construction — Compound 
interest— Adaittonal interest. — Where a mort- 
gage-deed provided that interest should be paid 
at stated times failing which compound inter- 
est and principal should bo paid on a fixed day. 
and that, if that amount was not paid on such 
fixed day. a higher rate of interest should be 
paid, held in a suit ou the mortgage where it 
appeared that the amount was not paid on the 
fixed day, that, on a true consttuction of tbe 
dccuinent, compound interest to be paid by tbe 
mortgagor to the mortgagee could not bo hold 
to be confinod tu the period allowed (orihe re- 
payment of the mortgage-money, but should be 
taken to extend to the subsequent period also 
during which tbe debt remained undischarged. 
(23 M. 534, R.) Also held that the compound 
interest was payable only up to the date of the 
decree, and subsequent interest should be paid 
up to tbe date of realization at 6 per cent, on the 
aggregate amount. RamaNATHAN CHETTY 

V. Nuu Muhammad Marakayar, ii M.L.J. 
183. 

(59) — Construction of mortgage deed — Clause 
appropriate for usufructuary mortgage quali- 
fied by later clause providing for compound 
interest — Seeming inconsistency. — A mortgage- 
deed, after providing for yearly payment of 
interest and moans for realising the same, stipu- 
lated that" if as a mark of favour the mortga- 
gor let tbe interest remain unrealised ” tbe 
same would be added to the principal, and 
compound interest run thereon. Subsequent 
clauses provided (a) " that, after taking posses- 
sion. tbe mortgagee would be entitled to receive 
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the net pro6ts. . . . in lieu o( interest and 

during the time of such possession the interest 
and profits would be oquil ” (6) ; “ that if the 
net prcfics should not cover the amount of in- 
terest. the mortgagor would make go id the 
deficiency out of his own pocket”— the defici- 
ency, if not so made good being made payable 
with interest at the rate mentioned above at the 
time of redemption, //e/4, that although cl. (n), 
standing alone, might possibly be construed as 
constituting an ordinary usufructuary mortgage, 
its privia facie meaning was qualified by cl. (6); 

the two clauses were not inconsistent with each 

other and read together made the principal 
money payable with compound interest .That the 
concluding portion of cl. (6) made the unpaid 
interest pa.yable withcompound interest J\WA- 
Hiit Singh v. So.meshar Dat, lO C.w N 266 
= lM^Lr^6S.P.C. = 3C.L J. 354 = 28 A. 225 

(60) Mortgage bond — Construction of — 
oinip/^ niortgage — Mortgage with possession — 
Persoyial liability of mortgagor — Interest — 
Penalty Reasonable compensation. — Under 
the mortgage bond in dispute, the mortgagor 
stipulated that the house mortgaged was 
hypothecated as collateral security, and its 
possession was to be retained by the mortgagor 
who undertook to pay the mortgage debt, with 
interest at annas 12 per cent, per mensem, 
the interest being payable monthly and the 
principal within six years, that, in case the 
monthly payment of interest or the repayment 
of principal within six years failed, the rate of 
interest in either case was to rise to one per 
cent : held^ that the deed di«clo9ed a distinct 
promise to pay and the mortgage contemplated 
was clearly not of an usufructuary nature. 
Without deciding whether the enhanced rate of 
interest was or was not penal, the Chief Court 
considered the enhanced rate agreed to in the 
deed as a reasonable compensation to which 
the mortgagee was entitled. Babu HARI 
Singh v Prema Shah, 155 P.L.R. t90l 
(127 P.R. 18dl. IOC. 740, D.; 16 0. 540. Diss.) 

(61) — Mortgage simole and usufructuary — 
Interest— Transfer of Property Act (IV o/ 1882), 
s. 68. — The material portions of a mortgage- 
deed executed in 1869 were as follows. “The 
mortgagee has been put in possession of the 
mortgaged shop. I do hereby covenant that, 
until the re-payment of the mortgage-money, I 
the mortgagee shall have the right to use the 
mortgaged shop himself, or to let it on an 
inoreasod or reduced rent to any one else on his 
own authority ; I have excused the mortgagee 
from paying Rs. 3 as rent of the mortgaged 
shop now o.5cupied by him. and at the time of 
redemption of the mortgage the mortgagee 
shall not claim interest from me, nor shall 

I claim rent from him. Both parties shall 
abide by the terms entered in the mort- 
gage deed. And if anv party be guilty of a 
breach of the engagement during the currency 
of the mortgage, the matter shall not be 
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be redeemed whenever the mortgage money 

shall be paid in a lump sum to the mortgagee. 

If the mortgagee relinquishes or vacates the 

mortgaged shop of his own accord, he shall, 

from the date of doing so. be entitled to receive 

^om me interest at one percent, per mensem.” 

The plaintiff in the suit was the representative 

of the mortgagee. The defendant was the 

purchaser of the equity of redemption. It 

appeared that the plaintiff gave up possession 

of the mortgaged property in August. 1882. 

r laintiff sued the defendant for recovery of the 

principal and interest at one per cent, per 

mensem from August, 1882, by enforcement of 

his lien against the mortgaged property. It 

Was contended in defence (1) that the mortgage 

was usufructuary and that the mortgaged 

property was therefore not liable to sale. (2) 

that the interest payable under the deed was 

not charged upon the property and the deed 

created a personal liability to pay the interest 

only on the part of the original mortgagor and 

that the defendant who was the purchaser of 

the equity of redemption was not therefore 

liable, and (3) that the interest was recoverable, 

if at all, only upon the redemption of the mort- 

gage. Held overruling all these pleas that 

the plaintiff was entitled to a decree against 

the mortgaged property for the principal and 

interest. CHANDAR KUAR v. SUBHKARAN 

Das. A.W N. 1887, 119. (A.W.N. 1886, 212. 

R.) 


(^‘2) Mortgage-bond — Arrears of interest, 
suit for, before the principal was due. — In a 
mortgage-bond, the interest was payable every 
year, (ailing which interest on the interest and 
also enhanced interest on the principal were 
provided for. Held, that the mortgagee was 
precluded, by the terms of the bond, from 
suing for interest or for sale of the mortgaged 
property, before the principal became due. 
Kannu V. Natesa. 14 M. 477. [R., 15 C.P. 

L.R. 78.] 


(63) Mortgage-deed — Provision as to interest. 
—A deed of mortgage, fixing a certain rate of 
interest without any specific condition that 
such interest will cease on the happening of a 
contingency and fixing also a date for redemp- 
tion with the condition that on default it is to 
become a sale, does not intend that interest 
should cea«e from the date when the principal 
becomes due. SARDAR Umrao SlNGH v. 
Sardar thakar Singh. 77 P. R. 1898. 
[P., 92 P.R. 1905. 95 P.R. 1902.] 


(64) — Mortgage — 5ui/ for redemption — 
Interest, whether charged on land — ConstrxtC' 
tion of mortgage-deed. — A deed of conduional 
sale of immoveable property, which was to 
become absolute at the end of seven years, 
provided that interest on its amount should be 
payable annually, that, in default of such 
payment, interest on such interest, at a certain 
rate, may be recoverable, and that the sale 
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may be recovered by suit from the person and 
other property of the mortgagor, and that the 
property might be redeemed on payment of the 
principal and the last year’s interest Interest 
for four years was recovered by suits against 
the mortgagor. At the end of the period, the 
mortgagor sued for redemption by depositing 
the principal and the interest for one year 
only, contending that the interest for the 
remaining years was not charged on the 
property. Held, on a construction of tho deed, 
that notwithstanding the provision that the 
mortgagee might recover the annual interest 
from the per»orj and other property of the 
mortgagor, the legal effect of the structure of 
the deed was to charge the interest also on the 
land, and that the stipulations, as to payment 
of interest, wore framed on the assumption 
that it would be punctually paid at the periods 
mentioned in tho deed, and that being so, the 
provision as to the last year’s interest was only 
then to operate, and that it was not intended 
that tho last year's interest should be on a 
different footing from the other interest, the 
true intention being that all the interest 
having been paid together with the principal 
sum, the transaction would be closed, and the 
conditional vendor might then, and only then, 
redeem tho laud, and that, therefore, the suit 
for redemption should be dismissed. SUIUU 
Prasad v. Mansur ali Khan. 5 A. 463. 
[Ajffirmed on appeal, 9 A. 20, P.C. = 13 l.A. 
113.J 

(65) — for payment of principal in 
default in paying interest — Coristruction . — 
Where by a deed of mortgage, a mortgagor 
covenanted to re pay tho principal within one 
year and the interest, every month, and, in 
default in paying interest, to pay both at once, 
held, on delaiik being made in the payment of 
interest, that tbe suit for both the principal 
and interest which accrued due, may be 
instituted within tho year. YEO Htean 
Sew V, ARU/.AFrER Koueshi, 27 C. 938, 
P.C. = 27 l.A. 98 -4 C.W.N. 532 = 7 Sar. 706. 

(66) — Mortgage of a taluka as hastobudi — 
Subsequent mortgage of saroarakan rights in 
two garbs of taluka — Ascertaininent of mort- 
gagor’s taebarakari right in the garbs was only 
subsequent to plaintiff's mortgage — Nature cf 
security for plaintiff's loan — Evidence Act, 
85.92 (6; (£ 9S — Admissibility of evidence — Trans- 
fer of Property Act, s. B—Jisdgment nuno pro 
tUDO. — A suit was instituted on a mortgage* 
bond executed by tbe 1st defendant in favour 
of the plaintiff. The loan bad been secured by 
the mortgage of a taluka belonging to the Ist 
defendant. Subsequent to tbe plaintiff ’s mort- 
gage, the sarbarakart rights of the Ist defen- 
dant in two garhs of the taluka wore mortgaged 
to defendants Nos. 2 6c 3. The question for 
dooisioQ was whether tbe sarbarakari rights of 
defendant No. 1 in tho two garhs were also 

C. VII— 16 
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mortgaged to the plaintig. Held Per 
Pargiter, J. — Evidence was admissible under 
S3. 92 (6) and 98iof the Evidence Act, because 
it showed how tbe plaint document was relat- 
ed to existing facts and because the nature 
of the landed tenures was a special matter 
which could not be stated eff-band but required 
to bo elucidated by a reference to the particular 
facts. The villages composing the were 

definitely ascertained and recorded as suriara- 
kart, only after the date of the mortgage to tbe 
plaintig. In the negotiations, that preceded 
the plaintig’s mortgage, a list of all the villages 
comprised in the taluk was given by the mana- 
ger of defendant No. 1 and in that, it was 
definitely stated that all the villages were 
haslobuai. As defendant No. 1 could not dis- 
pute that he mortgaged the villages in the two 
garhs as hastobudi. defendants Nos. 2 & 3, who 
derived their title from him, could not bo in a 
better position. The result was that defend- 
ants Nos. 2 & 3 became puisne mortgagees 
of the sarbarakari rights in the two garhs. 
Per Woodroffe, J- — No books or papers were 
produced to show that the Zeniindari and 
sarbarakari rights in the villages were kept 
existing separately by defendant No. 1. From 
the terms of the mortgage to the plaintig, it 
was clear that defendant No. 1, intended to 
mortgage all the rights which he then possessed. 
In the list, it was expressly slated that tho 
villages oompri.^ing tho garhs were hustobudi 
and not sarbarakari villages. Under s. 8 of 
the Transfer of Property Act, a transfer of 
property passes to the transferee all the interest 
which the transferor is then capable of passing 
in the property and in tbe legal incidents there- 
of. unless a digerent intention is expressed or 
necessarily implied. In this case, both the 
superior and tho subordinato rights were vested 
in one and tho same person as Zemindar and 
the words in tho plaint-bond being gonoral, in 
tho ab.^ence of roservation of cither, all tbe rights 
in tho mortgagor stood as security for the loan. 
After the appeal wasargued, the appellant died, 
and hence tho High Court entered its judgment 
nunc pro tunc and dated the judgment as on 
tho date on which it was reserved, and not on 
that it was pronounced. Ra.JA GOUR 

Chandra Gajapathi Narayan Deh v. 
Raja Makunda Deh, 9 C.W.N. 710. (21 A. 
314. 21 B. 314, F.) 

(67) — Construction of terms of- Waiver of right 
to cancel arrangement for payment by instal- 
ments. — Where a mortgagee bad not, on the 
mcrlgagor’s failure to raako regular payment, 
proceeded to cancel tbe arrangement for pay- 
ment by instalments but had accepted irregular 
payments, and then the mortgagor made further 
default : Held, the mortgagee could not, on 
such furlhor default, sue to set aside tbe whole 
arrangement ab inifio but was only entitled to 
tbe balance of the principal together with inte- 
rest from tbe date of the last instalment held 
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Mortgage -continued. 

Construction of inort^&ge deeds 
— continued. 

to be satisfiei. Saivid SAKHAWAT Husain 
V. Ga.iadhar Pekshad. A.W.N. 1906. 139 

l6 A. 239, A-ppr.) 

{(iS)~Construction— Remedy by sale or pos- 
session—Special provision — Limitation.-- A 
deed ot mortgage provided, among other things 
th It on the mortg^igor’s making default of pay- 
ment. the mortgagee should take possession of 
tbe land mortgaged, and hold possession until 
he might pay the principal and interest that 
remain unpaid, when the mortgagee took nos- 
session. The lower Court, upon a construe 
lion of this clause, came to the conclusion that 
the mortgaged property could not be brought 
to sale : and that the mortgagee’s only remedy 
was a suit for possession, but that was time 
barred. Held, that the mortgagee was eutitled 
to enforce his security by sale. Krishnapa 
V. Baba.ii, 1 Bora. L.R. 461 = 23 B. 781. 

{GO}~Priority of mortgage— Intention to pre- 
serve prior security.— SShozo a person mortga- 
ged his property first to A. then to another and 
thirdly to A again, in which last mortgage 
there was a recital of the first mortgage, and a 
statement as to the liquidation of the first debt 
held on a construction of the third mortgage 

deed, that the transaction did not amount to 
payment of the original debt, but it was in 

reality a fresh advance upon fresh security 
being given for both the old debt and the fresh 
advance and upon a fresh arrangement beine 
madeas toiiitere-stand that the old security 
tor the old debt remained untouched. Held 

also that even if this were not so, and the old 

debt was paid by tbo new tr.msaction, that 
would not necessarily destroy the security 
and If there was nothing to show a contrary 
intention, the creditor must be presumed to 
have inleodud to keep the security alive for his 
own protection. GOPAL Chunder Sree- 

CHUNDAR HOLDAR. 16 C 

23 C. 790 ; R., 

l2C.i.L.K. 70, 5 C.L.J. 611 = 36 C. 193.1 


f70» ^^ortgage deed, construction — Security 
for payment of debts previous to mortoane— 
Clog on right of redemption.— WhetQ it is clear 
from a mortgage-deed that the mortgaged 
property sought to be redeemed was given as 
security not only for the mortgage amount but 
also of previous debts, the mortgagor can re- 
deem only on payment of all the moneys 
secured. But, if it does not appear on the mort- 
gage-bond that such was intended, equity will 

not allow the right to redeem to be clogged by 

any such bye-agreement to postpone the redemp- 
tion to tbo payment of all the debts due and 

o n “^f^Sagor. Rama v. MARTAND, 

(7p— Zuripeshgee lease— Construction.— A 
Zurtpeshgee lease contained the following pro- 
vision, vie., “ After the expiry of the term, it 
will be competent to me (lessor) in the month 
of Jeith of any year I can to pay the Zuripeshgee 


Mortgage - continued. 

® 4 —Construction of mortgage deeds 

—continued. 

i and cancel the lease.” Held that the words 

. barred re-entry in the middle of any year in 

the event of the lessee’s occupation continuing 
after the expiry of the lease owing to the 
^ lessor 9 default to pay off the loan, and that 
, oot contain any undertaking bv 

the lessee to hold on until it suited the lessor 
to pay him off. Roy Gouree Sunkur v. 
BhoLEE PERSHAD, 17 W.R. 211. 

^^2) Mortgage — Redemption — Construction 
of mortgage bond. — The appellants who borrow- 

® ^*^*‘ther amount from the mortgagee M 
who was in possession of the land under his 
previous mortgage, executed in his favour an 
instrument containing the following among 
other provisions .--“We make a trust of our 8 
anna share in favour of M for a term of 11 
years , he shall remain in possession, shall be 
entrusted with the profits and leases of the 

property should we after the expiration of 

11 years pay the principal and interest at one 
per cent, in one lump sum, the share shall 
be redeemed in the month of Jaith." The ap- 
pcll iots sued for possession eight ) ears after the 
period fixed, on the ground that the principal 
and interest had been satisfied out of the pro- 
fits. They contended that after the expiry of 
the 11 years, the respondent becima a mortgi- 
gee and aceountable as such. Ihld that the 
respondent s possession of the 8 anna share 
continued after the expiration of the 11 years 
upon the same terms and under the same obli- 
gations as be had occupied it before, and that, 

appellants were concerned, they 
could not release it except in Jaith of any 
}ear upon payment of the lump amount of 
principal and interest. Ghasi v. BaLLABH 
Ram, A.W.N. 1882, 137. 

Mortgage — Construction — Mortgagee 
empowered to proceed against mortgagor's other 
^operties in certain events. — Where a mortgage 
deed contained the words ” that in the event of 
a sale in execution of decree or in consequence 
of some other claim, the property mortgaged 
be sold at auction or otherwise alienated, the 
mortgagee shall recover the money lent by him 
rom any other property in the possession of 
the mortgagor, and the morigagor’s person and 
property shall also be held liable for the debt," 
held, these words were thereby intended to 
give some supposed further security to the 
mortgagee by allowing him the power, in case 
of the property going out of the mortgagor’s 
hands in some unforeseen manner, to recoup 
himself from any other property the mortga- 
gor might be possessed of, but not to take 
away from the mortgagee the right that every 
folder of a deed of conditional sale ha.sto issue 
the usual notice of foreclosure, and at the expiry 
of the year of grace to obtain by suit possession 
of the property. ACHUMBIT MiSSER v. LaLLA 
Nund Ram, 11 W.R. 544. 

(74) Mortgage-deed — Construction — Mortga- 
gee in possession.— Hiefd, on the construction- 
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M ortgage — cod t i n ued . 

—4. — CoDstructioD of mortgage deeds 

— continued. 

of a mortgage-deed, that the mortgagee in pos* 
session was not responsible for the amount o^ 
the gross rental as shown in the jamabandi, 
but only for such sums as were actually received 
by him or on bis behalf, and such sums, if any, 
as might have been received by him but for his 
own neglect or fault. BANARSI Parsad 
V. PvAMNARAI^^ 25A. 287. P.C. = 7 C.W.N. 
514 = 30 I.A, 66 = 8 Sar. 447. [fi., 8 O.C. 

193.] 

(75) — Destruction of mortgaged property by 
vis mp.jor — Stipulation in mortgage-deed for 
payment to mortgagee of cost of restoring. — The 
deed of mortgage in this case, itself provided 
for the mortgagee rebuilding the mortgaged 
house if it should be destroyed by ‘ asmani ’ or 
' sultani ‘ and this provision was construed to 
imply that the repayment of the amount, if 
any, expanded by th^ mortgagee for such pur- 
pose was a condition precedent of redemption 
by the mortgagor. The mortgaged house was 
destroyed by fire originating in another part of 
the village and spreading ultimately to the 
house in question, and such destruction was 
held to be in the inture of a calamity from 
heaven within the meaning of the term 
* asmani ’ used in the mortgage deed. Also 
the cost of rebuilding the bouse under such 
circumstances, should, even on general princi- 
ples, be allowed to the mortgagee. SAKHARAM 

Shet V. amtha Devji Gandhi. i4 B 28. 

(76) — Pulnee — Contract — Consideration — 
Equitable relief. — The defendants executed a 
deed to the plaintiffs, stipulating that the 
amount borrowed thereunder without interest 
should bo re paid on a giveu date, and that, in 
case of default, they (the defendauts) should 
execute a putnee lease of certain properties to 
the plaintifls, original sum borrowed being 
considered as a bonus for the lease. The deed 
also recited that, if the defendants did not exe- 
cute the lease, the deed should be counted as 
a putnee patta. The defendants neither re- 
paid the debt on the stipulated date nor exe- 
cuted the lease. The plaintifis sued for 
possession. Held that the transaction was not 
a conditional sale, but a contract to create a 
putnee in favour of the plaintiffs on a certain 
date and for a certain consideration, unless 
that sum is paid without interest on a particu- 
lar date and that the plaintiffs were entitled 
to possession of the properties recited in the 
deed on the footing of a putnee, such possession 
commencing from date of suit. Held further 
that plaintiff was entitled to relief even though 
he might have asked foe something to which 
he was not strictly entitled, and that the 
Court oould in equity, relieve the defendants 
upon payment of the original sum with inter- 
est from the date of advance, even if the bonus 
claimed be deemed inadequate. JUSSRE- 
MOODDEEN BiSWAS v. HURO SOONDUREE 
Dossee. 19 W. R. 274. 

SeeOiv. Pro. Code, 1908,0. IX, r. 13, 

1 A.L.J, 470. 


M ortgage — continued . 

4. — Construction of mortgage deeds 

•^concluded. 

See Evidence act. 1872. s. 92. U.B.R. 
1002-1903. Vol. II. Evidence 1. 2 L.B.R. 1. 

Old debt mentioned in mortgag6*dced — 
Clause undertaking to pay off the same before 
taking property back — Redemption conditional 
on payment of both debts — See EXECUTION OF 
DECREE— TRASNFER OF DECREE FOR EXE- 
CUTION-EXECUTION OUT OF COURT’S 

Jurisdiction. i2 b. 231. 

Post diem interest allowed as damages not 
cbargeableon property — Sec INTEREST— CASES 
WHERE INTEREST WAS NOT SPECIFICALLY 
PROVIDED FOR. 18 A. 316 = A W.N. 1896, 78. 

Mortgage deed — Construction — Post diem 
interest not expressly provided fjr, Payability 
of, dependent on lerms and conditions in the 
deed— See INTEREST - CASES WHERE INTE- 
REST WAS NOT SPECIFICALLY PROVIDED 
FOR, 19 A.39 = 23I.Atl38=i C W.N. 52. P.C. 

See INTEREST -SPECIAI, CASES, A. W.N. 
1881, 108. A. W.N. 1883. 143. 

See Limitation act. 1908, art. 132, 22 B. 
107. 

See LI.MITATION act, 1908, art. 148, 14 
B. 113, 

Construction of covenant in a usufructuary 
mortgage for a payment of kist by mortgagee 
construed as referring to the kisL payable under 
the settlement in force at tbo date of the mort- 
gage— See Mortgage— General, ig M. l. 

J. 28. 

See Mortgage — Redemption. 5 O.C. 
155. 

Casein which the plaintiff-pre-emptor was 
allowed to prove by evidence aliunde that a 
deed of simple mortgage and a lease together 
represented a transaction of usufructuary mort- 
gage— See Pub emption — Construction 
OF WA.IIR UL-ARZ, 3 A.L.J. ‘215= A. W.N. 
1906, 82 = 28 A. 454. 

See Privy Council. Practice of -Con- 
current judgments on facts, 8 M. J. 

149. 

See SPECIAL OR Second api^eal— Small 
Cause Court Suits, i o. C. I9i. 

See Transfer of Property Act, 1882, 

8. 7-2, 20 A. 401 = A. W.N. 1898, 90. 

Whether the transaction of a sale and cove- 
nant by vendee for re-sale to vendor amount to 
a sale or a mortgage— See VENDOR AND PUR- 
CHASER— GENERAL, 16 M L.J. 106 = 29 M. 
307. 

When zur-i-peshgi lease, an usufructuary 
mortgage -See ZUR-I-PESHGI LEASE, 12 C.P. 
L. R. 96. 

9. — Foreclosure. 

See Mortgage — Redemption. 

(1)— of mortgagee to sue for fore- 
closure-— It is competent to a mortgagee to 


247 


THE ALL INDIA DIGEST. 


248 


Mortgage — continued. 

'5.— ForecloBure— 

iostituce a suit for foreclosure of his mortga«^e 

VENKVTACHELLAM PILDAI v. THIRUMALA 

CH'Ky’ 2MHC. 289, [ii., L.B.R. 1872- 

ld'J2. 1. 4 M. 179.] 

consideration passed for morigane — 
iVo mortgage-debt and no foreclosure. — Where 
money has noi been paid for a mortgage, there 
IS no mortgage Hebt and therefore there cannot 
be a foreclosure of the mortgage. DhanNU- 
lal V. Nathl'Ram. 3 C.P.L.R. 131. 

fS) ^lortgage^Foreclosure decree^Effect . — 
A foreclosure-decree only affects the interest of 
the parties to the suit. Ski.MATI Anand- 

maaidasi V. Dhonendrachander moo 

{^)^Mortgage after foreclosure —The legal 
position of a mortgagee after foreclosure is not 
rapugnable except for# collusion and fraud 

Baboo Gooroodossroy v. Romanes 

it’w'r “T ‘ * 

(^)-~Mortgage suit betiveen Hindus^Fcre- 
Closure decree t7i Supreme Court — Effect —The 
effect of a foreclosure decree in the Supreme 

Court m a mortgage suit, between Hindus is 
eqmvalent to a decree establishing proprietary 
right m the Company’s Courts, on similar suits 
on the like instruments. Nawab SIDHI 

Na^r ALi Khan V. ojoodhyaram Khan. 
P. ^ 635. ° S^0 = Suth; 

iQ)— Decree dealing with different interests of 
mortgages as between themselves-Mortgagor 
not to be vexed again in respect of same mort- 
gage.-^kB an ordinary rule, a foreclosure suit 
must bo a suit applicable to the whole property 
mortgaged and a mortgagor is not to be held 
liable to a variety of suits and proceedings in 
respect of the different interests which the 
mortgagees raav as between themselves possess. 
As the rights of all parties under a mortgage 
might be fully and finally dealt with in a suit 
properly framed a decree in such a suit conclud- 
es the whole matter and the mortgagor can- 
not be further vexed in respect of the mortgage. 
DHIRAJSINGH V. MT. KALO, 7 C.P.L.R. 147. 

{V-Right of mortgagee after foreclosure to 
recover rent due under lease to mortgagor. ^ a. 
mortgagee, after a decree for foreclosure has 
been made absolute, is entitled to sue the les- 
sees of the mortgagors for rent for the period 
due both prior and subsequent to the foreclo- 
sure decree. Deokaran PrasaD v. SheO- 
CHaran, 7 C.P.L.R. 126. 

(8)— Decree for foreclosure — Delivery of 
possession for non-payment within time -No 
formal decree or order passed— Validity of deli- 
very of |?ossession.— Where money payable 
under a conditional decree for foreclosure is not 
paid within the time fixed and. in consequence 
the decree-holder is placed in possession of the 


Mortgage — continued. 

5. -Foreclosure— confinwed. 

property in question, such possession cannot 
be disputed, because a formal decree or order 

passed. Baldeo 
Malik Bisandass v. Abhiman 

POONDALIK, 12 C.P.L.R. 103. 

mortgagor to collect rent due up 
m date of decree being made absolute.— 8o 
long as a decree for foreclosure is not made 
absolute, the ownership of the mortgaged pro- 
perly- cjutioues to be vested in the mortgagor 
and he IS entitled to exercise all rights apper- 
tainiogto such ownership, provided he does no 
^t which woula render the security insufficient. 
He IS therefore entitled to all rents which have 
eccue ue up to the date of the decree being 

BI, 9tp"L.I‘ m' 

(10) Lands taken in execution of decree 
for possession after forechsure, suit not sustain- 
able for the recovery o/.— The lands in dispute 
were included within the lands claimed by the 
defendant B.P. as given in the plaint filed 
by mm for possession after foreclosure of two 
mortgages by certain Mahomedaos, all whose 
lands were claimed by the plaintiff as purchased 
subsequent to the said mortgages by the plain- 
^ff 3 ancestor. The then claim of the defendant 
B.P. was decreed without an exception on the 
groundof the boundaries exceeding the lands 
morigaged or encroaching upon the lands 
of the said ancestor of the plaintiff. The High 
Court that the evidence in the present suit 
established that it was certain that in the 
execution case brought by the defendant under 
hisdecree. the lands in dispute were respectively 
claimed and denied, to be included in his decree, 
and were, after the passing of Act VIII of 1859. 
made over to the decree-holder as part of the 
decree. Whatever, therefore, might be the 
merits of the claim of the plaintiff the present 
suit would not he as for the recovery of posses- 
sion of the lands in dispute, because, it was not 
established that, m prior exeention proceedings, 
besides the lands which the plaintiff allowed 
were the decreed lands, his ancestor, as he 
alleged, lost only the lakheraj pottion, so that 
tbe lands in dispute had not been formally 
made over in execution but were otherwise 
taken possession of by the defendant The 
lanos msQit having thus pissed in execution of 
the decree for possession after the foreclosure 
ot the mortgage, the present suit was not 
maintainable for the recovery of possession of 
such lands. ChunDER COOMAR ROY V. 
PRANNATH ROY CHOWDHUY, 2 W.R. 300. 

^^^)~~'dgreemsnt betioeen mortgagor and other 
parties— Agreement by mortgagor to sell to no 
one but a particular person— Bona fide mort- 
gagee without notice not affected by.— FWiatiff 
sued on the allegation of a mortgage by condi- 

valuable consideration from one 
AI, defendant, and the mortgage was duly fore- 
c osed. M did not object to the claim of the 
piamtiff, but one T, a co-parceoer, intervened 
and contested plaintiff’s right alleging that 
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5. — Foreclosure — continued. 

before the mortgage T and M had entered into 
an agreement sanctioned by a Court’s decree to 
the eSect that the property in suit should not 
be sold by M to any one other than T. Both 
the lower Courts field that the plaintifi's mort- 
gage was 6ona fide and there was no evidence 
of his having had notice of T’s alleged agree- 
ment with M, and decreed that T may obtain 
possession on paying the plaintiff what was 
due on his mortgage. The contention advanc- 
ed on second appeal that plaintilT, as bona 
fide mortgagee without notice who had fore- 
closed, was not afiectod by any arrangement 
made between defendant M, and other parties, 
but that the mortgage must stand, wisheld 
by the High Court to be sound and vahd. In ' 
the absence of any evidence of plaintiff having ■ 
entered into the mortgage with notice of the 
prior arrangement with T, plaintiff would 
be entitled to a decree. Also, if the agreement 
with T invalidated the mortgage to M. the i 
latter took nothing by his mortgage, and T { 
was under no legal obligation to satisfy. If. 
on the other hand, the mortgage was. under 
the circumstances, not affected by the prior 
alleged agreement with T, the plaintiff was ' 
entitled to the possession he sought. K.4M- 
DOOLUB Day V. MOHANUND DUTT, 2 W. R. 

64. I 

(\'2) ^E(fect of — Interest of vendee by condi- \ 
tional sale— Obiter. — Up to the time of the fore- | 
closure becoming absolute, the interest of the ' 
vendee by conditional sale amounts only to ' 
securing bis money and be hold>‘ the land sim- ! 
ply as security. The effect of foreclosure is to 
put an end to the original conditional sale and to 
make the property the immoveable property of 
the person, who advanced the money, from the 
commencement. SHAM Narain SINGH v. 
RUGHOOBURDYAL, 3 C. 508 = 1 C.L.R. 343. 

(13) — Mortgage — Foreclosure — Mortgaged 
properly, purchaser of share. — Certain property 
was mortgaged to S, who disposed of a portion 
to R. After foreclosure-proceedings by S, both S 
and R sued to recover possession. The lower ap- 
pellate Court dismissed the claim as regards R's 
portion, because K had not been a party to 
tbe foreclosure-proceedings. Held that, as the 
foreclosure was duly carried by ‘‘the receiver” 
of the deed of mortgage (s. 8, Reg. XVII of 
1806), that is, the original mortgagee, it was 
good as regards the whole property, and con- 
ferred an absolute title on the mortgagee or 
anybody claiming under him- RaJCHAN- 
DRA PoDDAR V. 8RIMATI MaNORAMA, 3 B. 

L R. App. 148 = 12 W.R. 333. 

(14) — Mortgagee — Foreclosure decree. — A 
foreclosure decree cannot give the mortgagee 
a title ogainst a person who was not a party to 
the suit and cannot of itself deprive him of the 
right to redeem, which, if he has purchased a 
portion of the property mortgaged, he acquired 
by the purchase. KHELUT CHUNDER GHOSR 

V. Tara Churn KoondooChowdhry, i W. 

R. 178. 


M ortgage — contin ued . 

5. — Foreclosure — continued. 

(15) — Compromise between mortgagor and 
I mortgagee — Breach by mortgagor — Right of 

I mortgagee to fallback on mortgagerights.—iShQM, 

I during the currency of the year of grace, after 
foreclosure proceedings had been applied for, 
the mortgagor and the mortgagee entered into 
a compromise, by which a portion of the 
mortgaged property was to be transferred to 
the mortgagee and the mortgagor was not to 
claim the 5tr lands appertaining to the mort- 
gaged property, and the mortgagee was to give 
up bis claim to the other portions of the pro- 
perty arising out of tbe mortgage and the 
foreclosure proc iedings. the failure of the mort- 
gagor to give effect to the compromise, would 
entitle toe mortgagee to fall back on his 
equities under the mortgage and the foreclo- 
sure proceedings taken thereunder. Dhodhn.V 

R\l V. MiXiHU Rai, 4 A. 332 = A W.N. 1882, 
56. (N.W.P. 1869, p. 22. F.) 

(16» — Suit for foreclosure by prior mortgagee 
— Foreclosure decree made absolute — Puisne 
mortgagee not made party — Right of puisne 
mortgagee to foreclose his mortgage. — Whore a 
prior mortgagee obtained a conditional decree 
for foreclosure and had his decree made 
absolute, a puisne mortgagee, who was not 
made a party to the suit by the prior mortgagee 
was not prevented from instituting a suit 
foreclosing his own mortgage. SETH Ghasi 
Ram V. Jawahir Singh. 11 C.P L R. 73. (3 
C P L.R. 82. D , 13 A. 432.18 A 83. 23 C. 795, 
20 M. 120. R.) [R., 12 C.P.L R. 125.] 

(17) — Mortgage — Foreclosure. — When the 
whole of a mortgage debt is due to the persons 
claiming under the mortgage, jointly and not 
severally, there cannot be a foreclosure as to a 
portion of tbe mortgage, and a suit for posses- 
sion of a portion of the mortgaged pro- 
perty is not maintainable. BISHaN DIAL v. 
MANNI Ram, 1 A. 297. [Appr., 9 A. 68. 
F.B. = A.W.N. 1886. 293; D., 3 M.L.J. 176; 
R., 19 M.L.J. 221, 17 M. 12. J 

(18) — Joint mortgage — Foreclosure as to a 
portion. — Where a mortgage is clearly a joint 
one, and the whole property mortgaged is made 
liable for tho whole debt, without any specifi- 
cation that a particular portion of the property 
is liable for a particluar portion of the debt, the 
mortgagee cannot claim to foreclose a portion 
of tbo mortgage against some of the mortgagors 
exempting tho rest. Such a foreclosure pro- 
ceeding is irregular, and a suit for possession 
based on it is not maintainable. Chandika 
Singh v. Pohkar Singh. 2 A. 906. [Diss. 
28 A. 174. P.B.=2 A.L.J. 630 = A.W.N. 1905. 
244 ; R.. 3 O.P.L.R. 3, 3 O.C. 8. B.; D., 
15 B. 186, 5 A. 257 = A.W,N. 1883, 10.] 

(19) — Joinf mortgage by conditional sale of 
two villages— Separate sales of the equity of 
redemption — Foreclosure in respect of one 
village. — Whore the equity of redemption is 
split up by the mortgagor selling it to several 
persons, tho mortgagee can foreclose the mort. 
gage in respect of a portion of tbe mortgaged 
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3 —Foreclosure -conimuei, 

prooerty at a proportionate valuation. Bl- 
SHRSHAR SINGH v.LAfK SiNGH. 5 A. 257 = 

23 , 

h •D., 0 0*L.J« 46*j 

(20) Mortgage — Foreclosure in respect of 
part —Plaintiff, as a member of a joint Hindu 
family, alleged that he was one of the oarties 
interested in a mortgage executed in the name 
of his co-sharers, and sued to establish bis 
right to his interest in the mortgage and he 
snbso,,„ently issued a notice of foreclosure to 
thp extent of his fractional share in the mort- 
gage and then instituted the present suit to 
recover possession of the share, foreclosure 
having been completed according to law It 
was held however that there had been no fore- 

closure of the mortgaged property as required 

oy law, there being no authority that any one 
of the several parties interested in a mortgage 
is at liberty to foreclose in respect of his frac- 
tional share. No valid foreclosure having thus 
taken place, plaintiff was not entitled to sue for 
possession. Moreover, it was incumbent on 
the plaintiff to show that the mortgagor had 
notice of plaintiff's interest and there was no 
evidence to that effect. Bhora Roy v 
ABILACK Roy. 10 W.R. 476. [P., \ a. 297 - 

Appr., 9 A. 68, F.B. = A.\V.N. 1886. 298.} 

j^^^^-Mortgage-bond-Validitv-Pavment of 
part of conexderatxon— Decree for foreclosure.— 
Suit to enforce a mortgage under a conditional 
deed of sale. The principal money mentioned 
in the mortgage was Rs. 500. but the amount 
advanced was only Rs. 279. Held, a mortgage- 
^nd does not cease to be enforceable, merely 

mentioned 

in the bond has been advanced. When it waa 
not shown that the mortgagor had cancelled the 
contract or had the power to cancel it. Held— 
that the mortgagee was entitled to a decree 
for foreclosure upon the footing of the money 
f ^ ^^UNSHI BA.JRANGISAHAI 

i^2)— Mortgage by conditional snle—Mortgaoe 
yoxd as contravening s. 257-A, Civ. Pro- Code 
tn respect of part consideration— No right to fore- 
closure for balance of consideration.— \YheTe a 
mortgage bv conditional sale was executed 
partly in satisfaction of a decree and partly 
for an advance of money then made and the 
mortgage became void for non-compliance with 
the provisionsof s. 257.A. Civ. Pro. Code. 1682 
the mortgagee was entitled to get a money de’ 
oree in respect of the cash advanced bat would 

to foreclose, he 

would get for a part of the consfderatioa what 

pJ!?! should only get for the whole. 

Pema v. Durgoo Kachi, 2 C P.L.R. 243. 

m)-Beg. XVII of 1806. s. 8, c^di- 
ixons precedent to foreclosure proceedinas undsr 
necessity of strict complianceZith-Dema^l} 

7imT of Property Act (IV 

Of 1882).-The provisions as to the procedure to 
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S— Foreclosure— confinwci. 

foreclosure proceedings under 
Reg. X\I[ of 1806 are not merely direo- 
tory. Strict compliance with the conditions 
prescribed therein is a necessary precedent to 
the right of the conditional vendee to claim the 
forfeiture of the conditional vendor’s right. 
The various requirements of the Regulation 
have to be strictly observed in order to entitle 
a mortgagee to come into Court and assert an 

property of the mortgagor. 
(3C .897-0 I. A. 18. IIC. 111 = 11 I A. 186, F.) 
in the present case the provisions of the Regu- 
Jation had not been strictly observed and the 
plaintiff failed to establish that he had strictly 
followed them. It was also held that this suit 
could not be treated as one instituted under the 
Iransfer of Property Act so as to grant the 
plaintiff the relief he would be entitled to by 
^ Act* since, that would be countenancing 
an entire change in the nature and character of 

the sun from the shape in which it was origi- 

Daily instituted. SiTLA BaKSH v. Lalta 

Prasad. 8 A. 388 = A W.N. 1886. 140 [22., 

11 A. 164, 20 B. 759.] 

foreclosure of -Reg XVII of 
i«Ub, s. 8, xmperatxve and not merely directory 
Service of the copy petition for foreclosure and 
of parwana signed by the Judge, is essential. 
— The provisions of s. 8 of Reg. XVII of 1806 
are not merely directory, but imperative, pres- 
cribing conditions precedent to the right of the 
mortgagee to enforce forfeiture of the estate of 
the mortgagor, and have for their object the 
protection of mortgagors from fraud and op- 
pression The prescribed procedure must be 
strictly followed. (3 C. 397 = 5 I.A. 18. F.) 

It was therefore held in the case that, though 
the mortgagor, at the hearing of the foreclosure 
suit in the first Court, bad not insisted on the 
insufficiency of the notification of the mort- 
gagee 3 application for foreclosure, but bad 
relied on another defence, it could not be con- 
strued as a binding admission that notice bad 
een uly given ; and that the mortgagor was 
not precluded from questioning the regularity 
of the proceedings in bis subsequent appeal. 
Madho Persad V. Gajadh.ar. 11 c. 111. . 

fQQ«“iVn ^ 388= a.w.n. 

f’ L.R. 1903 = 71 P R. 1903: 
p ^902 = 63 P.L.R. 1902; R, 

ifi ^64 = A.W.N. 1889. 48, 

lont’ ?’S; ^^07, 105 P R. 

2^1 ’l4^'i = 3 A.L.J. 857 = 

(25)— Mortgage by conditional sale— Mort- 
gage money not paid at stipulated time— Fore- 
closure— Suit for possession - Commencement of 

of 1806 before let 
A .T . force— General Clauses 

ct, 1 of 1868, s. 6. — This was a suit for posses- 
sion of certain immoveable property, which the 
plaintiff alleged that the defendants had mort- 
gaged to him hy a deed of conditional sale, 
dated 2ist October. 1881. The plaintiff stated 
cnat, as the mortgage money was not paid at 
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the stipulated time, bis title to the mortgaged 
property had become absolute by virtue of pro- 
ceedings taken by him under Regulation XVII 
of 1806. The Court of 6rst instance dismissed 
the claim holding that there was no evidence 
that the mortgage money was paid, and that, 
until that was proved, the foreclosure proceed- 
ings were void. The lower Appellate Court set 
aside the decree of the first Court on the 
ground that the defendant had admitted the 
receipt of the mortgage money and that the 
foreclosure proceedings had been properly con- 
ducted. lu second appeal to the High Court, 
it was contended for the defendants that 
the case was governed, not by the provisions of 
Regulation XVII of 1806, but by those of the 
Transfer of Property Act. IV of 1882. Held, 
dismissing the appeal, that Regulation XVII of 
1806 was rightly applicable to the case. The 
plaintifi took proceedings under the Regulation 
before the Transfer of Property Act came into 
force. Under s. 6 of the General Clauses Act 
(I of 1868), the repeal of the Regulation by the 
Act did not afiect proceedings commenced under 
the Regulation, nor could the Act afiect *the 
right to the property which the plainiifl had 
obtained under the Regulation before the Act 
camo into force. GOKUL SiNGH v. BiRJ Lal, 
A.W.N. 1885, 130. [R., 32 A. 499 = 7 A.L.J. 

420=6 Ind. Cas. 188.] 

(26) — Transfer of Proyeriy Act, 1882, proce- 
dure in, appUcability of, to mortgages before Oie 
Act-^Reg. XVII of 1606. — The procedure laid 
down in the Transfer of Property Act is 
applicable to the case of foreclosure of mort- 
gage executed before the Act came into force, 
subject to the restriction that the rights 
saved by a. 2 of the Act are not afiected. (C A. 
262, partially approved.) In this case, a decree 
to a mortgagee, wbo bad taken proceedings 
under Reg. XVII of 1806, was allowed to be 
granted in the terms of s. 86 of the Transfer of 
Property Act. substituting, however, the period 
of “ one year " for the period of “ six months ” 
mentioned therein. PERGASH KOER v. 
MAHABIR PERSHAD NARAIN SINGH. 11 C. 
682. [Overruled, 12 C. 583; D., 13 C. 50; Cons., 
14 0. 451. 14 C. 599.] 

(27) — Mortgage by conditional sale — Suit for 
foreclosure — Reg. XVII of 1806 — Transfer of 
Property Act, s. 2. cl. (c) — Procedure. — Where 
the year of grace, upon a notice served on the 
mortgagor, in respect of a mortgage by condi- 
tional sale, under Reg. XVII of 1806, expired 
a few days after the Transfer of Property Act 
came into force ; field, the Act did not regulate 
the procedure applicable to the case, the mort- 
gagee having acquired the right to bring a suit 
under the Regulation at the expiration of the 
year of grace, and the mortgagor being under a 
liability to part with the property upon suit, 
and such right and liability coming under 
ol. (cl, 8. 2 of the Transfer of Property Act. 

Mohabir Pershad Narain Singh v. 
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Gungadhur Pershad Narain Singh. 14 

C. 599. (6 A. 262. 11 0. 582, 12 C. 583, 14 C. 
451, i?.l [J’., 15 C. 357 ; R., 2 C.P.L.R. 130. 
20 B. 769 ] 

(281 — Reg. XVII of 1806 — Suit for foreclosure 
— Procedure — Transfer of Property Act, s. 2— 
Act I of 1868 [General Clauses). — Where ihe 
deed of conditional sale was executed and the 
due date expired while the Regulation was 
still in force, and notice of foreclosure was also 
served while the Regulation was m force, but 
when the year of grace expired the Regulation 
had been repealed by the Transfer of Property 
Act. held that foreclosure proceedings having 
been commenced under the Regulation they 
were saved by s. 6, Act I of 1868. UMESH 
Chunder Oas v. CHUNCHUN O.IHA, 15 C 
357. 

(29)— Passing of Act IV of 1372 — Stale of 
law before — Foreclosure proceedings. — No 
separate preliminary application for foreclosure 
is necessary before the enactment of Act IV of 
1872 (Punjab), to perfect the title of mortgagee 
as purchaser. GANPAT v. FaTTEH S^NGH 
171 P.R. 1882. (29 P.R. 1876. F.B , D.\ 1 P r’ 
1881, R.) [R.. 171 P.R. 1895.] 

(30l — Reg. XVII of 1806, s. 8 — ^lortgage — 
Foreclosure — Copy of application not given to 
motigagor.— S. 8, Reg. XVII of 1806, requires 
that, when a mortgagee is desirous of fore- 
closing a mortgage, a written petition should 
be presented to the Court, and that the Judge, 
on receiving such written application, should 
cause the mortgagor or his legal representative 
to be furnished with a copy of it, and at the 
same time notify to him byapurwanna under 
his seal and official signature that, if be does 
not redeem the property mortgaged within one 
year from the dato of the notification, the 
mortgage will bo finally foreclosed. A mortgagee 
who has not fulfilled one of these conditions 
(as for instance, who has not furnished the 
mortgagor with a copy of the written applica- 
tion! is not entitled to fo'eclose. 8ANTEE 
Ram Jana v. Modoo Mytee, 20 W.R. 363. 
[Appr., 2C. 311.] 

(31) — Beng. Reg. XVII of 180G— Right to 
take foreclosure proceedings — Demand from 
mortgagor,— A demand from the mortgagor or 
bis representative is a condition precedent to 
the right to take foreclosure proceedings, under 
Reg XVII of 1806. GONESH CHANDRA PAL 
V. Shada Nund Surma, 12 C. 138. (3 a. 
408, Appr.) 

(32) — Irregular foreclosure proceedings — De- 
mand for payment of mortgage-debt^ Dismissal 
of suit for possession -Direction in decree limit- 
ing mortgagee's demand— Reg. XVII of 1806, 
s. 8. — Foreclosure proceedings, taken by a 
mortgagee without previous demand made for 
payment of the mortgage-debt, are invalid and 
ineffective, and a suit for possession, based on 
such proceeding-*, is liable to be dismissed. 
The mere fact that the period limited by a 
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mortfiage-bond has expired without its being 
satisfied, does net absolve the mortgagee from 
the obligation of making a demand for its 
payment. Where a Court dismisses a suit for 
possession under the above circumstances, it 
would be acting improperly in putting any 
limiution upon the amount to be demanded 
by the mortgagee from the mortgagor prior to 
the issue of a notice of foreclosure. Observa- 
tions by Stuatt, C.J-, on the capacity of a 
minor to take a mortgage. Behari Lal 
V. Beni lal. 3 A. 408. [i?’.. 5 a. 0- Avvr 

12 C. 133 : li., 8 A. 388. 19 M-L.J. 752.] 

(33)— Deumnd for payment of mortgage money 
—Regulation XVII of 1806. s. 8.— Before k 
mortgagee applies for foreclosure of mortgage, 
he must make a demand for the payment of the 
mortgage amount, and there must be a failure 
on the part of ^e mortgagor to comply with 
such demand. Foreclosure proceedings taken 
without such demand are invalid. Kar\n 
SINGH V. Mohan Lal. 5 A. 9 = A w N 1882 
149 ,3 A^408. F.l [fl., 8 A. 388, 5 P.R.' { 901 ; 
4 A.L.J. 71/ = A.W.N. 1907, 266.] 

m~Reg XVII of 1806. 5 . ^-Demand of 
mortgage-money—Omission of— Effect in fore- 
chsureproceedings.-An omission to demand 
the mortgage amount in the notice to foreclose 
will vitiate the foreclosure proceedings. Pre- 

o' 114 P.R. 1885. (5 A. 9 

lie. 3, i2.) [fi., 16 P.R. 1838. J 

<i^”^a^d-Failure to prove in 

the lower Court~Effect.-\Where, in a suit for 

possession after the necessary proceedings bad 

been taken under Regulation XVII of 180G it 
was found that neither the plaint alleged that 

demand before issue of notice nor 
did the plaint.fi offer to prove it in the lower 

Appellate Court, as the burden lay upon the 
plaintiff to prove that everything necessary 

Regulation to complete 
his title had been done and he bad not disc^irg- 

Sdo«5' RHAGWANA, 106 P.R 

1889. [R., 46 P.R. 1907.] r n. 

{36)--Suif /or possession after foreclosure of 
Punjab Alienation of Land Act— Effect of 

\ proceedings com- 

PleUd be ore the Punjab Alienation of Land Act. 

Plaintiff sued for possession of certain land 
mortgaged to him. under a deed of conditional 
sale, dated 1892. He allged that the demand 
had been duly made, notice duly issued and all 

required by Regulation XVII of 
1806 duly carried out. so that foreclosure was 

become proprietor of 
the land. He claimed possession in virtue of 
the proprietary rights thus vested in him prior 

Alienation 

of Land Act : Held, that if all the foreclosure- 
proceedings had been validly completed before 
the Punjab Alienation of Land Act came into 
force, and if the proprietary rights had vested 

in the plaintiff the lower Appellate Court ought 
to decree the claim for possession. If. on the 


con tin ued . 
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contrary, it be found that the proceedings were- 
invalid or, for any reason, the plaintiff’s pro- 
prietary right had not become complete before 
suit, it ought to dismiss the suit. Case in 
which i?o6crfson, J., discussed the interpreta- 
tion of the Punjab Alienation of Land Act and 
the procedure to be observed under that Act. 
Mela Ram v. Kiman. 38 P R. 1905 = 89 P.L. 

S; 103 P.R. 1901, P.B , 

20 P.R 1903, R.) 

(37)— Rgf;. XVir of 1806, ss. 7 iC 8— Consfrwe- 
fion— “ Application,'' meaning of— 'Date of 
^lotification," meaning of — Issuing of perwannah, 
meaning of. 7 of Reg. XVII of 1806 means 
that the mortgagor shall, before the mortgage 
IS foreclosed, in the m’^nner provided by the s, 8 
of the Regulation, be entitled to the redemp- 
tion of bis property if (among other things) the 
amount due be deposited by him in the Zillah 
Court within one year (according to the era 
current where the mortg.age may take place) 
from and after the application of the mortgagee 
to the Zillah Court for foreclosure in conform- 
ity with s. 8. A “mortgagee’s application” 
in s. 7 of the Regulation means the whole 
transaction contemplated in s. 8, ending with 
the notification to the mortgagor. Thus, the 
year of grace for payment and the year neces- 
sary for completion of foreclosure commence to 
run from the date of the notification. “ Date 
of notification means the date when the per- 
wannah or document of notification is issued 
by the Court, and not the date when it is served 
on the mortgagor nor the date vvben it is signed 
and sealed. No time should be counted against 
the mortgagor during which the perwannah, 
although it may be complete in all respects, is 
lying idle in the Sherisbta of the Court, and 
whatever might be the actual date when the 
Court put its hand to the document, still it is 
not to be treated as a nofi/icofio>i within s. 3 
until it has become an active order of Court. 

A perwannah is first issued when it is handed 
to the peon for delivery. SUROOP CHUNDEB 

Nag V. bonomalee pundit, 9 w.R. lie. 

(38)— Re^. XVII of 1806, ss. 7 and 8— 
Essentials of foreclosure noRce.— S. 8 of the 
Regulation makes it peremptory that the notice 
should tell the morfgagor that he must within 
the year redeem the property, as provided for 
by the previous section. Non-compliance with 
the Regulation in this respect would be fatal. 
Wasawa Singh v. Rura, 24 P.R. 1895. 

' (39)— 2Voiice—Re^. XVII of 1806, s. 8.— The 
notification under s. 8, Reg. XVII of 1806 
is not merely a preliminary proceeding leading 
up to a judgment of foreclosure to be subse- 
quently pronounced in Court. Tt not only 
fixes the date from which the period, during 
which the mortgagor is to retain the right to 
redeem, is to be computed, but it is, of itself, 
the operative act in foreclosure- proceeding- The 
service of the notice must be evidenced by the 
clearest proof, and must in all cases, be if not 
personal, at least such as to leave no doubt on 
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the mind of the Court that the notice itself 
must have reached the hands or come to the 
knowledge of, the mortgagors. SYUD EUSUF 
ALi Khan v. mussamut azum toonissa, 

W.R. 1864. 49. 

(40) — Zie^. XVII \of 180C, ss. 7 and 8 — Fore- 
closiire — Procedure — Perivanuak — What it 
should con/ai»i. — In order to obtain foreclosure, 
a mortgagee is required by s. 8 of Reg. XVII 
of 1806 to apply for that purpose by a written 
petition to the Judge. The Judge, on receipt 
of the application, is bound “ to cause the 
mortgagor lo be furnished with a cDpy of it. 
and at the same time to notify to him, by a 
perwannah under his seal and official signature, 
that if he shall not redeem the property mort- 
gaged in the manner provided for by the fore- 
going section within one year from the date of 
the notification, the mortgage will be finally 
foreclosed, and the conditional sale will become 
conclusive.” The preceding section, i.e., s 7. 
declares the mortgagor entitled to redeem on 
payment of the principal sum with the interest 
due thereon. BhrekhuN KhAN v. BEt:HUN 
Khan, 3 N.W.P. 35. 

(41} — Mortgage by conditional sale — Reg, 
XVII o/ 1806. s. ^—Defective notice — *' Tankh 
Itlanama se.” — Held (1) ‘‘that thf* notification” 
referred to in the end of s. 8 of Reg. XVII of 
1806 is the time when the mortgagor is noticed 
that he has a year to redeem and that it does 
not refer to the date of the yaricanna which 
orders him to be noticed. (2), that tarxkh 
itlanama hcza se is not the same thing as 
tarilih Ulah se, and this defect is .sufficient to 
invalidate the notice. GOKALCHAND v. 
Muhammad Miniu Khan, 46 P R. 1904. (3 
C. 397. 36 P.H. 1803. 123 P. R. 1804, 24 P. 
R. 1895, Cited.) (i?’., 74 P.L.R. 1006.] 

(42) — Z^e^ 7 . XVII of 1806 — Conditional pur- 
chase — Expiry of year o/ grace — Right of pur- 
chaser to mesne profits. — The right of a condi- 
tional purchaser, who bad duly taken proceed- 
ings under Reg. XVII of 1806, became absolute 
on the expiry of the year of grace and ho was 
entitled to claim mesne profits from that date. 

Jeorakhum Singh v. Hookum Singh, 3 
Agra 358. [Z'V. 6 A. 344 = A.W.N. 1884. 110; 
R.,6C 564=^7 C.L.R. 583, 14 A. 405. 38 P. 
R. 1904, 4 A L. J. 717.3 

(43) — Conditional sale — Foreclosure — Reg. 
XVII of 1806, s. 8. — In a deed of conditional 
sale, it was stipulated (by the 5bh clause) that, 
in the event of the principal sum lent not being 
paid at the end of 7 years, the conditional sale 
shall become absolute. By the fourth clause, 
it was stipulated that, in the event of default of 
payment ol interest in any year, ihe term of 
seven years shall bo oaocelicd and the condi- 
tional sale shall become absolute, without 
substituting any new period for the repayment 
of the principal sum lent. Held — (a) that the 
4th clause was against the provisions of Reg. 

0. VII— 17 


Mortgage — continued. 

5. — Foreclosure — continued. 

XVII of 1606 as it tended to summarily convert 
a conditional into an absolute sale, in disregard 
and defiance of the Regulation, (6) that the 
5tb clause aid not dispense with the necessity* 
of complying with the provisions of s. 8 of the 
Regulation, (c) that, therefore, foreclosure pro- 
ceedings taken by the mortgagee before the ex- 
piration of seven years was irregular, and that 
his suit for possession in pursuance ol such 
proceedings was not maintainable. IMDAD 
Husain v. Mannu Lal, 3 A. 509. f’ 3 a 
357; /!., 16 A. 59.J 

(44) — Foreclosure of mortgage by tenant^ 
Right of nfortgagee to be placed in possession 
Where the mortgagee of an occupancy bolding 
made without the consent of the lanalord fore- 
closed the mortgage, he could not assert his 
right to be placed in possession either as against 
the landlord or against a person claiming from 
him. SUKHA GANDA v. CHAMRA Sasp\S- 
THY. 17 C P.L.R. 29. (11 C. P.L.R, 138. Z-".) 

(45) — Conditional sale — Decree lor redemp- 
tion on payment of amount—^^on paijment 
■within three years from date of decree - Rights 
of vendor and ttndee.— The conditional vendees 
of certain laud foreclosed and the vendor sued 
to have the foreclosure proceedings set aside 
and to redeem the land, and obtained a decree 
on 12th April, 1878, setting the foreclosure 
proceedings aside, and for the possession of the 
land, conditional on the payment of Rs. 216 
within three years from the date of the decree- 
The plainlifl attached the laud in execution of 
a decree against the vendor. The vendees 
objected claiming the land as their own, and 
this objection was allowed. The vendor did 
not deposit the money within three years from 
the date of the decree. The plainiifi .sued the 
vendees to establish her right to bring the laud 
to sale as belonging to the vendor. Held that, 
as the vendor bad no subsisting rights, wheri 
the defendants objected to the attachment, in 
the land attached, the plaintiff could never 
assert with success any title to the land 
ABDUL KadIU v. BAHAL, A.W.N. 1882, 117. 

(AG) — Suit for possession by mortgagee entitled 

to foreclosure also, maintainability of Civil 

Procedure Code, Act XIV o/ 1882. as. 42 and 43.— 
Where, at the date of suit, the mortgagee was 
under the terms of the mortgage deed, entitled 
both to possession as mortgagee and foreclo- 
sure. held, that ho could maintain his suit 
for possession without suing for foreclosure 
Mustafa ali khan (Raja) v. ganoa 
BAKSH SINGH. 12 O.C. 21 -1 Ind Cas. 327, 

(47 & 48)-6\ 8, Reg. XVII of imG~Mortgaqe 
by conditional sale— Stipulated period- Cove- 
nant accelerating pa?/nn>nL~ Under s. 8. the 
right of the mortgagee by conditional sale to 
petition for foreclosure does not arise, until the 
period stipulated in the proviso for redemption 
has expired. That period is not affected or al- 
tored by a contract in the mortgage deed, making 
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without reference to redemption the whole prin- 
cipal lent become due upon failure to pay in- 
terest at a certain time. A separate stipulation 
which, for other purposes, accelerates the time 
at which tne principil is to become due and 
makes no provision for the mortgagor making 
payment for avoiding compensation, cannot be 
taken into account in considering what are to 
be regarded as the “stipulated period.” KiS- 
HORi MoHUN Roy v. Ganga Baku Deri. 
23 C. 228 = 22 I.A. 183, P.C. = 5 M.L.J. 261=6 
Sar. 649. (5 B.L-R. 369. 21 W.R. 274, Appr.) 

[F., 50 P R. 1906; R., 119 P.R. 1906 = 81 P.L. 

R. 1907, 70 P.R. 1907 = 39 P.L.R. 1908.] 

• 

(49) — Mortgatfe — Foreclosure — Agreement bet- 
ween mortgagor and mortgagee — Breach by 
mortgagor — Right of mortgagee to revert to 
foreclosure proceedings. — After foreclosure pro- 
ceedings had been applied for by a mortgagee 
under Reg, XVII of 1806. he entered into an 
agreement {sulehnama\ with the mortgagor by 
which the term of grace was extended in con- 
sideration cf the mortgagee obtaining security 
for an unsecured bond, and possession of a 
larger part of the seer land in lieu of interest.’ 
Beid, in a suit by the mortgagee on failure of 
the mortgagor to pay the mortgage-money 
according to the agreement, that he (the mort- 
gagee) was entitled to revert to the foreclosure 
proceedings which he had taken, and in which 
he had done all that by the Regulation be was 
required to do. LALL Dhur Rae v. Gunput 
RAE, 1 N.W.P. 81. [F., 4 A. 332 = A. W.N. 

1882. 56, 26 M.680.] 

ibO)— Mortgage — Notice of foreclosure^Sub’ 
sequent compromise between parties — Construc- 
tion of compromise.— Oa dciault of payment of 
the mortgage-debt in this case according to the 
terms of the mortgage contract, the mortgagee 
issued notice of foreclosure and the notice was 
served upon the mortgagor. The mortgagor 
and mortgagee having come to a certain 
arrangement during the currency of the year of 
grace, both of them filed petitions in the fore- 
closure proceedings setting forth the above 
arrangement, as to a payment in part having 
been made and accepted and as to the balance 
having to be paid and accepted on the date of 
the expiry of the year of grace, in default of 
which payment, the sale should become 
absolute. Held upon a right construction of 
the petitions filed by the parties, that there 
was no intention to substitute an entirely new 
contract for the one under which the notice of 
foreclosure issued, or to allow the proceedings 
towards foreclosure to drop. GOONOMONEE 
DOSSIA V. PARBUTTY DOSSIA, 10 W.R. 326. 

^ {61)— Subsisting mortgage^Suit for redemp- 
tion — lAmitation — Mortgagee originally out of 
possession— Subsequent possession— Under parol 
contract — Fresh title— Title of mortgagee— Op- 
portunity given to mortgagor to contest — Proceed- 
ings suj^ient to effect foreclosure.— k mortgage 
not having legally been put an end to and 60 


Mortgage — continued. 

5* — Foreclosure — continued. 

years not having elapsed since the last recog- 
nition of the mortgage by the mortgagee, the 
mortgagor or his representatives can claim to 
redeem it. The question for the Court to 
decide in such a case is therefore simply this, 
whether or not the original mortgage relied on 
by the plaintiffs had come to an end. Where 
a person who has been originally a mortgagee 
out of possession has been pul into posse.-sion by 
the act and permis.iion of the mortgagor, inas- 
much as a parol contract is treated as enough in 
India to pass immoveable property, he should be 
taken to have really obfaioed a new title alto- 
gether different from that which he possessed 
before and having its foundation in the act of 
the parties themselves when they put him into 
possession. The proceedings in this case were 
those held before the issue of the Circular 
Order of 22nd July 1813. The mortgagor had 
an opportunity in a Court competent to decide 
the matter, to contest, as against the mort- 
gagees, all questions of fact necessary to give 
a good and absolute title to them. He had 
such opportunity and was, in fact, called upon, 
if he could, to show that the mortgagees were 
paid off or that the mortgage was a bad one or 
that the year of grace Lad not elapsed. This 
be did not do, but on the other hand, admit- 
ted that the money was not paid and that the 
extension of the year of grace had elapsed with- 
out his having performed any conditions which 
would have saved the property from being 
foreclosed. It was held that, under the cir- 
cumstances, whether the proceedings amounted 
to a regular suit or not, they were in themsel- 
ves sufficient to effect a valid foreclosure. 

Run.ieet Narain Singh v. Mussummat 
Shureefoonissa, 10 W.R. 478. 

(52) — Mortgage— Profits to be taken in lieu 
of interest — Sutf by mortgagee after term to 
recover mortgage-money rnaintaiyiable — Demand 
and refusal — Cause of action . — A mortgage of 
a village had been effected for seven years, 
under the terms of which the mortgagee was to 
remain in possession of the village and was to 
take the profits in lieu of interest, until redemp- 
tion. When the mortgagee sued to recover the 
mortgage-money, after the expiry of the term, 
the mortgagor contended that the mortgagee 
was not entitled to recover bis money, so long 
as his possession was not interfered with, and 
that he must wait for the recov’ery of the 
principal until be (the mortgagor) chose to 
redeem. Held that the mortgage was security 
for the repayment of the debt after the fixed 
term had expired, and that, daring the currency 
of the term the mortgagor could not redeem, 
nor could the mortgagee recover his money, 
but that when the term bad expired, either 
party could bring the transaction to a close- (6 
N.W.P. App. 2. F.) INotF., 11 A. 367 = A. 
W.N. 1889, 140.] Where there is a covenant 
on the part of the mortgagor to repay the 
money on the expiry of the term, which cove- 
nant be has failed to perform, no demand of 
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payment and refusal is necessary to give the 
mortgagee a cause of action against the mort> 
gagot. R^NEE GANESH KOOER v. DEEDAR 
BUKSH, 5 N.W.P. 128, 

(53) —l/su^rucfwar.v mortgage — Interest not 
stipulated for — Construction — Covenant to pay 
at specified time — Effect . — Where there is no 
stipulation for interer^c in a usufructuary mort- 
gage-deed, the mortgagee is not entitled to 
interest, but the usufruct goes in lieu of interest. 
The eflect of a stipulation as to re-payment of 
the mortgage amount at a specified time is, 
that the mortgagee would be entitled to fore- 
close his mortgage at such time if the amount 
is not re-paid. GUNQA Pershad RoY v. 
BIBEE ENAYET ZAHERA, 16 W.R. 251. 

(54) — R*(7. 1 of 1793, s. 2 — Reg. XXXIV of 
1803, s. 12 — Mortgage — Foreclosure. — The 
^‘stipulated period” referred to in s. 2, 
Reg. 1 of 1793, and s. 12, Reg. XXXIV of 
1803, is the whole period prescribed by the 
onortgage contract for the performance of 
conditions upon the fulfilment of which the 
mortgagor is entitled to a rc-convcyance ; and 
whether the mortgagor performs all those con- 
ditions or not, the application for foreclosure 
cannot be made before the expiration of such 
period. SRIMATI SARASIBALA DEBIv. NANI) 
LaLSEN*. S B.L.R. 389 = 13 W R. 364. [Appr., 
23 C. 228 = 22 l.A. 183, P.C. ; Cons,, 2 G. 311 ; 
R., 12 C. 614, 16 A. 59 = A.W.N. 1893. 209; 
D*. 21 W.R. 274.] 

(55) — Hindu Law— Mortgage of husband’s 
property hy xcidow without legal neussiiy— 
Pretnous gift of same property — Suif by mort- 
gagee against widow and son of donee for re- 
covery of debt by sale of hypotheca — Gift found to 
be inoperative— Remand for determining nearest 
reversioner improper. — A Hindu widow who 
had made a gift of her husband's property to a 
reversioner, mortgaged it to one J without any 
legal necessity. When the mortgagee applied 
to tbe Collector for mutation of names, it was 
not allowed owing to tbo objection of B, the 
son of the donee, who claimed to have been in 
posse-iflion of the property from bis father's 
time Thereupon tho mortgagee sued to recover 
the mortgage-debt by sale of the hypotheca. 
The Court of first instance, holding that B bad 
fully proved bis own and his father’s possession 
under the deed of gift, exempted the property 
from sale, but dcorced the claim agamst tbo 
widow personally. Tbe lower appellate Court 
in appeal, after finding that the widow bad full 
possession of the property mortgaged, that the 
gift in favour of B's father never operated, and 
that the widow had not borrowed money for 
any cause allowable by Hindu law, remanded 
the Case to determine who was the nearest 
reversioner. On special appeal to the High 
Court, held that tbe lower appellate Court was 
'in error in remanding the case under s. 851, 
Act VIII of 1859, to try tbe above issue, for. 
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whoever was the reversioner, bis rights could 
not be prejudiced, as the hypothecation of tbe 
property was for a debt not sanctioned by tbo 
Hindu Lasv, and the property could not be sold 
in satisfaction of that debt, her interest in u 
being ouly limited. In the result, the claim of 
the plaintiff as brought was decreed with costs. 
Bulaki Singh v. Jai Kishen Das, 7 N.W.P. 
203. 

(56) —Prornise to re-pay mortgage money in 

instalments— Agreement to treat mortgage n,$ 
sale in default of paying instalments — Applica- 
tion of Reg. XVI I oj 1806 — Meaning of the term 
" stipulated period" ins. 8 o/ the regulation. — 
Reg. XVII of 1806, does not apply to the 
case of a mortgage, in which there is no stipu- 
lated period for redemption, but there is a 
condition that tbo mortgage debt is to be re- 
paid in annual instalments, and that on de- 
fault tbe land should be deemed to have been 
sold for the balance due at the time of default. 
(50 P.R. 1906, F.) The term ‘‘.stipulated 
period " in s. 8 of the regulation means stipu- 
lated period for redemption, i e., tbe full term, 
on the expiry of which the mortgage money is 
payable, although the mortgagee may, on a 
default being made, sue to foreclose at an ear- 
lier period under tbo terms of tbe deed. A 
foreclosure notice issued before the expiry of the 
stipulated period is premature and useleB.s. 
Har Gobal V. Bhaowan Sahai. 70 P.R. 
1907 = 38 P.L.R. 1908. (23 C. 228. P C., P.) 

(57) — Reg. X\'1I of 1806, s. 8 — Omission of 
service of notice of foreclosure.— Thd omission 
to serve, on tbe mortgagor, a copy of the mort- 
gage’s application to foreclose, together with 
the Judge’s Parwaxia, is fatal to tbe plaintiff’s 
suit to recover possession of the mortgaged pro- 
perty after tbe expiry of the year of grace. 
The mortgagor should also be precisely inform- 
od as to tbe property or properties respecting 
which tbe mortgages is desirous to foreclose. 
THE BANK OF Hindustan, China and 
Japan, Ld v. Shoroshib aba Debee, 2 
C. 311. 

(58) — Suit for possession upon foreclosure — 
Reg. XVII of 1806, s. 8— Conditions to be satts- 
fitd preparatory to relief — Service of notice — 
Mode of proof —Functions of Judge under the 
section— I^eriod during which mortgagor may 
redeem — Morgagee seeking to foreclose, duty of 
— Foreclosure of entire estate or of part only 
thereof — Effect of service of notice on some of 
the mortgagors — Foreclosure of separate shares 
mortgaged,— In an action brought to recover 
possession as upon a foreclosure, under s. 8 of 
Reg. XVII of 1806, it is essential for the plain- 
tiff to satisfy tbe Court that the conditions of 
foreolosuro required by that section, that the 
mortgagor should be furnished with a copy of 
tbe petition referred to therein and should have 
a notification from the Judge, in order that be 
may, within a year from tbo time of such 
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5. —Foreclosure— contimied. 


notice, rtdecm the property, have been com- 
plied with. [i?. (f P., 11 C. 111 = 11 I. A. 186. 
r.C.: R,. 8 A. 383 = A.W.N. 1686, 140. 11 A 164 
= A.\V.N. 1889. 43.] The service of the notice 
phould be established by evidence and cannot 
be proved simply bv the recorded return of the 
Na/ir c-n Che back of the notice. The functions 
ofcbe .Judcc under the section are purely minis- 
terial. {vuie 10 :\I.I.A. 340—350.1 The year, 
during which the mortgagor may redeem his 
property, runs, not from the dale of the notice 
or the issuing of it by the Judge, but from the 
tune of service of the notice. (10 W.R. 27 
F.B . Appr.) 123 P.R. 1894. 74 P.L R. 

1903; H., 3 A. 770=A.W.N. 1881. 66.] A 
mortgagee, seeking to foreclose, miftt discover 
and servo the persons, who are then owners 
of the estate. Where it is sought to fore- 
close the whole estate as upon one mortgage, 
one debt and one entire right, as against 
all the mortgagors in the suit, service of 
notice upon some only of them would not 
warrant the foreclosure of the whole estate or 
any part of it. [R., 8 B. 497. 9 B. 128 

10 B. 648, 13 B. 51. 8 M.L.J. 309, 48 P.r! 
1902 = 63 P.L. R. 1902, 4 A.L.J. 717 = A.W.N. 
1907, 266. J Whether there may not be cases 
of mortgages of separate shares, in which, by 
proceedings properly framed, foreclosure may 
take place lu respect of some of such shares 
only. NoKKNDRK NARAIN SINGH V. DWARKA 
Lal Mundur. 3 C. 397 = 1 C.L.R. 369 = 5 
I. A 18. P C.=3 Sar. 771. 


{yj)—Req. XVH of 1806. s. 8-Wo(ice—Ser- 
vice— Requirements— k service of notice to 
foreclose is not duly served, if a copy of the 
application be served upon the mortgagor’s 
representatives without delivery of the parwana 
under the seal and official signature of the 
Judge, notwithstanding that the said represen- 
tative may be informed of its purport by the 
process server. POHLU Mal v. Rukna, 32 P.R, 


(COi— s. 8. Req. XVII of 1^6— Notice 
—Date of re-payment to be staled.— A notice 
under 8. 8. Reg. XVII of 1806. must not 
omit to mention that the mortgage debt is to 
be paid within one year from the date of notice 
or the dale on which the year of grace is to 
expire. JeWAN MAL v. RaM SINGH, 36 P.R 
J893. icons., 46 P.R. 1904; R., 123 P.R. 

(61)— iVo(ice of foreclosure before period for 
te-payment.^ whether valid and ejfective-Re- 
gulaiion XV 11 of 1806, s. 8, demand by mort- 
gage under, tuhen should be made.— The ques- 
tion for consideration in this case was whether 
the notice of foreclosure issued to the mortgagor 
before the period for redemption with the year 
of grace actually expired was a valid notice so 
as to effect the foreclosure at the expiry of the 
year of grace. Held, the mortgage, not being 
redeemable, and the mortgagee not entitled to 


payment until after the expiry of the year of 
grace, any notice before such period could have 
on effect towards foreclosure. Also the demand 
by the mortgagee provided for by s. 8, by Regu- 
lation XVIl of 1806, can be made only after 
the mortgage money falls due. The further 
contention in the cas“, that the regulation can- 
not extend the stipulated period for payment, 
waaheld untenable in view of s. 7 which refers 
to the year of grace as the “extended period.” 

Sant Singh v. Jiwan Mal ; 119 P R. 1906 = 

I 81 P.L. R. 1907. (23 C. 228. P.C., 

{6^)— Mortgage — Foreclosure — Notice under 

X\ II 0 / 1806.— Tbe year allowed to 
a mortgagor, by s. 8 of Reg. XVII of 1806. 
to deposit the amount of the mortgage-debt 
before the mortgage can be finally foreclosed, 
IS to be reckoned from the date of the service 
of the notice under that section, and not from 
the date of the issue of such notice. Mahesh 
Chandra Sen V, Tarini, i B.L.R. u. F.B.= 
10 W.R. F B.. 27. C^ppr.. 3C. 397. P.C.-lC. 

L^R. 369 = 5 I.A. 18; R.,8 A. 770 = A.VV.N. 
1881. 66.] 

(63) Reg. XV'II of 1806 — Foreclosure 
of mortgage — Proof of observance of conditio^is 
of Regulation— Effect of absence of notice of 
foreclosure. — In order that a mortgagor, who 
has mortgaged certain land, by way of condi- 
tional sale, may be deprived of his right of 
redemption, by reason of the mortgage having 
been foreclosed under the Regulation, the mort- 
gagee, who relies on foreclosure proceedings 
having worked a forfeiture of the estate of the 
mortgagor, must prove affirmatively the due 
performance of every condition necessary to be 
established under tbe Regulation, before the 
foreclosure can attach upon such estate. (16 P.R. 
1889. 106 P.R. 1889. 24 P R. 1895. 29 P.R. 
1898, 48 P.R. 1902. 71 P.R. 1903. R.) Where, 
therefore, the notice of foreclosure prescribed 
by the Regulation, which was alleged to have 
been issued to the mortgagor, was not on the 
record of the foreclosure proceedings, the non- 
existence of the notice is a fatal defect and the 
Court could not, on the strength of the order of 
the District Judge which showed that the mort- 
gagor appeared in person before him. and was 
warned that he would be precluded from rais- 
ing any objection, if he did not redeem within 
one year, presume that notice has been issued 
to the mortgagor, and that it was accompanied 
by a copy of the mortgagee’s petition for 
foreclosure and bore tbe seal and the official 
signature of the District Judge— a defect in 
any of these vitiating the foreclosure proceed- 
ings. SOCKET SINGH v. DIAL SiNGH, 46 

P R. 1907. 

{6i)— Reckoning of year of grace — Mistake in 
impressing the seal — Effect — Notice to state 
mamier of redemption— Ss. 7 and 8, Reg. 
XVII of 1806, — The year of grace allowed in 
foreclosure proceedings must be calculated 
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from the date of service of notice. A mistake 
in impressing the seal in a notice to foreclose 
is not fatal to the validity of the notice. The 
notice to be valid must also state that the 
mortgagor must redeem the property in the 
manner provided foe by s. 7. Reg. XVII 
of iy06. Mulha.i v. Harsa Singh, i23 P.R 
1894. (3C.397,P,C..F.: 57 P.R. 1888, 36 P.R. 
1893, R ) [Cons., 46 P.R. 1904; Appr., 21 P.R. 
1901=57 P.L.R, 1901; F., 5 P.R. 1901=P. 
L.R. 1900, p. 465; Cited,, 2\ P. R. 1903 = 83 
P.L.R. 1903; R., 46 P.R. 1907.] 

(65) — Foreclosure of mortoage — Dejective 
notice — Signature — Reg. XVII of 1806, 

7. — A signature, however illegible to ordinary 
people, on a foreclosure notice, on which is also 
the seal of the Court and of the officer signing, 
in a sufficient signature if it is meant to be a 
full signature and can be recognized by those 
acquainted with the particular officer's method 
of signing documents. A notice of foreclosure 
which does not correctly and sufficiently 
describe the various courses open to a mort- 
gagor under s. 7, Reg. XVII of 1806, is a 
defective notice, vitiating the foreclosure 
proceedings. TARA CHaND v. CHIMAN, 3 P. 
L.R. 1912 = 12 lod. Gas. 530. 

(66) — iieg. XVII of 1806. s. 1—Fotke of 

foreclosure not signed by Judge — Invalidity of 
foreclosure proceedings. — A notice of foreclosure 
under Reg. XVII of 1806 which does not bear 
the signature of the Judge, but is only scaled 
with the seal of bis Court, is informal and bad, 
and foreclosure proceedings in which such 
notice is issued are invalid ab initio. BASDEO 
Singh v. Mata Din Singh, 4 A. 276 = A.W, 
N. 1882, 25. [if'., 13 C. 50.] 

(67) — Parwana— No signature but only seal 
— Effect. — A suit for possession afterforeclosure 
proceedings will fail if the parivana or notice 
boro only the seal and illegible initials of the 
District Judge, without his official designation 
and signature, SHAM SiNOH v. Kaum, 185 P. 
R.1889, F.B. [R., 5P.R. 1901 = P.L.R. 1900, 
p. 465.3 

(68) — S. 8. Reg. XVII of 180G~ Notice 
— Signature onlij —Validity. — A notice under 
8. 8, Reg. XVII of 1806, is invalid, if it 
bore the signature only of the District Judge 
without bis official designation. R.\M ChanD 
v. Ghulam Muhammad, 84 P R. 1890. 
[Expl.,5 P.R. 190l = P.L.R. 1900, p. 465.] 

(69) — Reg. XVII of 1806, s. 8. Requirements 
of law xn respect of notice under — Mortgage 
when entitled to defeat mortgagor' s right of 
redemption, — In the case of a notice issued 
under s. 8 of Reg. XVII of 1806, the fact that 
it does not boar the seal or signature of the 
District Judge, but only bis initials, and that 
it merely notifies to the mortgagor the principal 
sum, due on the mortgage without any mention 
of the interest also due thereon, are defects in 
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the validity of the notice, vitiating the fore- 
closure proceedings and preventing the mort- 
gagee from maintaining bis suit based on such 
proceedings. In order to entitle a morlgigeo 
to avail himself of the foreclosure proceedings 
so as to defeat the mortgagor’s right of redemp- 
tion. it is necessary for him to show that ibo 
requirements of the law have been strictly 
complied with. In the present case the require- 
ments of the law not having been duly observed, 
although the mortgagee may not havi' been in 
fault or responsible in one sense for the oinis- 
sions noticed above, be would be responsible iti 
a legal sense and must stand the consequence 
of any defects which vitiate the validity of pro- 
ceedirigs that are essential, before bo can debar 
the mortgagor from asserting his right of 
redemption or claim to make his own till ab-o- 
lute. MehORO V. SUJA, 84 P.R, 1882, [li., 

16 P R. 1888, 21 P.R, 1901 = 57 P.L R. 1901. 
134 P.L.R. 1910 = 8 Ind. Cas. 555; D . 75 P.R. 
1883.] 

(70) — S. 8, Reg. XVII of 1806 — Compliance 
with formalities in foreclostire proceedings — 
Non-compliance, a fatal defect—' Initials,' no 
'official signature.' — Absence of proof of any pre- 
vious demand before issue of notice of foreclo- 
sure under s. 8. Reg. XVII of 1806. is a defect 
fatal to a suit for possession after the close of 
foreclosure proceedings. All the formalities 
laid down in the said Regulation must bo 
complied with and it lies upon the plaintiff to 
prove that it bad been so dooo. The mere 
affixing of “ initials” of a Judge to the abovo 
notice is not sufficient and would not amount 
to official signature. MUSST. LACHMl v. TOTA. 
16 P R, 1888. [R.. 7J P.R. 1903 = 162 P.L.R. 
1903, 46 P.R 1907, 105 P.R. 1907.] 

(71) — Notice signed ns 'Deputy Commissioner 

and District Judge' — Validity. —A notice under 
3. 8, Reg. XVII of 1806. is not invalid, 
merely because the words “ Deputy Commis- 
sioner” is added to the signature as ‘ District 
Judge ’ where both offices are held by one ; it 
being a mere surplusage which can lead to no 
mistake. HIRA CHAND v. CHATRU. 133 P.R. 
1894. (185 P.R. 1889, F.B.. D.) [F., 42 P.R. 

1887.] 

(72) — Mox-lgage— Notice of foreclosure — 
Validity — Reg. XVII of 1806. — A notice of fore* 
closure signed by the Sheristadar of a Court 
and bearing the Court seal, (but not the Judge’s 
signature), is not (on the principle in 4 A. 276) 
a valid notice under Reg. XVII of 1806, s. 8. 
Id 4 A. 276 there was only the Courc seal and 
not even the Sberistadar’a signature. DOMA 
SAHU V. NATHAI KhAN, 13 C. 50. 

{IS}— Reg. XVII of 1806. s. 8— Fore- 
closure of mortgage — Notice of foreclosure not 
signed by Judge. — Where notice of foreclosure 
under ihe Regulation was not signed by the 
Judge, but only by the Munsarim, the fore- 
closure proceedings must be considered as void 
a6 initio. An acknowledgment of receipt by tho 
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mortgagor cannot cure the inherent defect in 
the notice by reason of its non-signature by the 
Jhstrict Judge. HANUMAN S.ARAN SiNGH v 
J jfAlRON SINGH. 12 A. 189 = A.W.N. 1889. 

{7i)— Bengal Reg. XVII of 1806, s. 8 
^Foreclosure proceedings— Prior demand for 
Vdyment when provable — Initials — Ojficial 
signature —Stiptilated period, — Though previous 
oemand for payment is a necessary preliminary 
lor succev'^s in foreclosure proceedings under s. 8 
ot the Regulation, there is nothing in the 
section requiring that the fact of the demand 
having been previously made must appear on 
Che face of che proceedings. It is open to the 
pluntifi to bhow. in the course of his suit for 
possession, that payment had been demanded 
before the petition for foreclosure was presented. 
ai C. HI. R.i The mere initials of the Judge 
attached to the pirwanah cannot amount to 
tbo ‘ofticial signature’ of the Judge as required 
by s. 9 of the Regulation. The ‘stipulated period’ 
of redemption in this section means the whole 

period prescribed by the mortgage-contract for 
the performance of the conditions upon the 
fulfilment of which the mortgagor is entitled 
to a re-conveyance, irrespective of the fact that 
under the strict terms of the deed, the mort- 
pgee was. under certain circumstances, entided 
to foreclosure at un earlier date. KUHKA BiBI 

Wa,iid KhanM6 a. 59 = A.W.N. 1893, 209. 

i'i^\-Foredosure-Conditional sale— Deject- 
xve notice— Appellate Court when bound to 
proceed under s. 9 {3) of Act XUl of 1900- 
Reg. XVU 0 / 1806. s. 8.-A foreclosure 

notice 18 bad in law aod the proceedings there- 
under are null and void, if it is issued in respect 
of two mortgage-debts, only one of which is in the 
form of a conditional sale. An appellate Court 
has no jurisdiction to make a reference under 
s. 9 (3) of Act XIII of 1900. and the Deputy 
Commissioner has no power to proceed under 
lU sub-section (2), if the foreclosure notice is 
efiectual, but if it is not. the appellate Court is 
bound to act upon the said section andean 
only dismiss the suit if the mortgagee refuses 
to accept a mortgage in one of the authorized 

'• I^hani Ram, 6Ind. 
-Cas. 637-51 P.W.R. 1910. 

{^0)— Mortgage operating as sale in default of 
^V^ent of interest on a specified date— Reg. 
AVII of J806.prou*stons of, regarding fore- 
cwjure clause— Suit, dismissal of.— The plain- 
*iH. mortgagee, brought a suit for possession of 
the mortgaged property, alleging that, under 
the terms of the mortgage-deed executed by the 
defendant, on failure, in any year, to pay 
interest due on the mortgage, he was entitled 
to foreclose and the mortgage would become a 
sale for the principal and the unpaid interest 
The suit was dismissed on the ground that the 
loreclosuce clause was a contravention of the 
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provisions of Reg. XVIt of 1806 and could not 
be carried out* Held, that the dismissal of the- 
suit was wrong inasmuch as the foreclosure 
clause did not contravene the provisions of Reg. 

XVII of 1806. Bura Mal v. Jawaya, 62 
P.L.R. 1903. 

('l1)—’Refusal by Judge to issue notice — Revi- 
sion.— \n order of refusal by the District 
Judge to issue notice under Regulation XVII 
of 1806 on the ground that the deed of mort- 
gige wa.s not within the scope of the above 
Regulation isopen to revision. GULAH SINGH 
V. Karam. 119 P R. 1892. (3 A. 570. F.) 

Mortgage — Foreclosure — Service of 
notice Person really interested in protecting 
estate. The only person on whom the effectual 
service of notice of foreclosure can be made is 
the person really interested in protecting the 
estate, whoever he happens to be for tbe time 
being. KalEE Koomar Dutt v. PRAN 

KISHOREE CHOWDHRAIN. 22 W.R. 168. 

(i9| Mortgagor's legal representative — Notice 
of foreclosure.— 'Vho legal reoresentativo of a 
Diortgagor is entitled to redeem tbe mortgaged 
property, and as such, is entitled to notice of 
foreclosure, Tbe mortgagor’s legal represent- 
ative is the person who, either bv Jaw or by 
contract between the parties, succeeds the 
mortgagor in the position which he holds 
relatively to the mortgagse in respect of the 
property ; and a succession of this kind may 
occur either by the death of the mortgagor or 
by assignment of tbe equity of redemotion. 
SHEo Golam Singh v. ram root Singh. 

15 B.L.R. 34. Note = 23 W.R. 25. [R., 2 N.L. 

R. 113.] 

(80) Mortgage — Notice of foreclosure — Regu- 
lalionX\ II of 1806. — The words “legal represen- 
tative” in Reg. XVII of 1806 are not 
used in the sense of a universal legal represen- 
tative, such as an heir ; a purchaser of mort- 
gaged property is included within the meaning 
of tbe term. and. as such, is entitled to notice 
of foreclosure whether he be a purchaser of the 
whole property or of a distinct and definite 
portion only, and whether tbe mortgagee has 
or has not consented to tbe assignment. GANGA 
Gobind Mandal V. Bani Madhab Ghose, 

3 B.L.R. A C. 172 = 11 W.R. 548. [F., 23 W. 

R. 25, 31 P.R. 1883; Expl., 23 W.R. 96.] 

(81) — Mortgagor's legal representative " — 
Reg- XVII of 1806, s. S.^Sub$tquent mortgaged 
entitled to notice of foreclosure.— The term 

‘mortgagor’s legal representative ’’ used in tbe 
Regulation was intended to apply to all or 
any persons who, at the date of the notice 
of foreclosure, possesses a title to the equity of 
redemption, whether absolute or defeasible, of 
themortgage. [F.. 2 N L.R. 113.] Accordingly, 
where land, tbe subject of a conditional sale, 
was mortgaged to a second mortgagee, held that 
the latter is entitled to notice of foreclosure ; 
and foreclosure proceedings taken without 
notice to him are invalid as against him. He 
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5. — Foreclosure— coniinw^. 

is entitled to hive the opportunity of coming 
in to redeem the mortgage by conditional sale 
80 as to preserve his security. DiRGA.I SiNQH 

V. DEBI Singh. 1 A. 499. {See 3 W.E. 230, 
6 W.R. 230). 

(82) — Foreclosure decree — Death of judqvient- 

debtor — Necessity for notice to all legal repre- 
sentatives of deceased. — Where, after the pass- 
ing of a decree, the judgment debtor died, the 
decree should not be niide absolute without 
notice being given to all the legal representatives 
of the deceased. D.ALPAT RaO v. I’ARACHAND 
MARWADI, 6 CP.L.R. 1. [R.. 9 C P.L.R. 

5; Not F., 16 C. P.L.R. 92.] 

(83) — Foreclosure-proceedings — Omission to 
give notice — Hindu Law — Wniow — Maintenance 
— C/iaroe.— Omission on the part of a mort- 
gagee to serve tbe mortgagor or his representa- 
tive with notice of foreclosure, is suflicient to 
vitiate the whole of the ^oreclo^ure proceedings- 
A Hindu widow’s claim for maintenance is a 
charge upon the family estate and she could 
make the estate chargeable with it into whoso- 
ever hands it may fall. MUSS.AMAT KH.-VIvROO 

Misrain V. Jhoomuck Lai.l Dass, 15 

W. R. 263. [NotF., 10 O.W.N. 107-1 = 4 C.L. 
J. 476; Cons., 12 B.H.C. 69, 1 0.365, 2 B. 
494 ; R., 6 M. 83.] 

(84) — Reg. XVII 0 / 1806 — Se/ bice ort minor 
— Sufficiency o/ — .dct XL o/ 1868.— Keg XVll 
of 1806 does not give any speci.il direction as 
to the person on whom service of the notice of 
foreclosure is to bo made where the person for 
the time being entitled to the equity of redemp- 
tion is a minor and it is not shown that- a 
guardian has been appointed under Act XL of 
1858. Ill such a case, service on the minor 
and on his mother would bo sullicient. DaBEE 
PEUSHAD V. JlAN KHAN, 2 N.W.P. 444. 
[F., 94 P.R. 1892.3 

{8fi)— Regulation XVII of 1806, s- 8— .^^oficc 
to foreclosure Minor — Mode of seivice. — The 
presentation of ,a written petition under s. 8, 
Regulation XVII of 1806, by an authorised 
agent is a proper one. The copy of the applica- 
tion and parwana may be properly served on a 
minor mortgagee svitbouta guardian by seivice 
on the brother. LAL RINGH v. GOl’AL I)AS, 
94 P.R 1892. (2 N.W P. 444. F.) [R.. 48 

P.R. 1002 = 63 P.L.R. 1902.] 

(86)— Rsg. XVII of 1806, s. S — Mortgaged 
property situate in two districts — Foreclosure^ 
Service of notice.— Where mortgaged property 
is situate in two districts, an order made by the 
Judge of one district for foreclosure of the whole 
of the mortgaRe-l property is a suflieieot com- 
pliance with Bengal Reg. XVII ot 1806. s. 8. 
[F., 2 A. 313, 5 C.L.R. 599.J Service of the 
order of foreclosuro on the widow of a deceased 
mortgagor, who was also the guardian of a minor 
adopted bod of the deceased, is eOeolual as re- 
gards the widow and the adopted son. RAB- 
MONEE DBBEA V. PRAN KiSHEN DASB, 7W. 
R. P.C. 66 = 4 H.I.A. 392. 


Mortgage — continued. 

3. — Forecloeure — continued, 

{87) -Regulation XVll of 1806, s. 8-Mort- 
gage, foreclosure of — Properly situated in diffe- 
rent disfriefs. — In foreclosure proceedings, 
where the property mortgaged is situated in 
different districts, it is sufficient under Regula- 
tion XVII of 1806, s. 8, for a notice of foreclo- 
sure to be issued by the Judge of either district. 
PROSUNNO COOMAR ROY CHOWDHRY V. 
HARAN CHUNDER CHATTERJEE, 5 C.L.R. 
599 (4 M.I.A. 392, R.) 

(88) — Property situated in two provinces— 
Foreclosure— Regulition XVII of 1806, s. 8. — 
According to s. 8 of Regulation XVII of 1806,’ 
where mortgaged property is situate in two 
Districts, an order of foreclosure relating to 
the whole property may be obtained in the 
Court of either district. The vSame rule applied 
where the property is situate in two provinces, 
and the Regulation was in lorce in both of 
them at the tiine of the foreclo.<ure-proreed- 

ings. Suhjan Singh v. JaciAn Nath 
Singh, 2 A. 3i3. (-1 M.I.A. 392, F.) 

(89) — Mortgage — Foreclosure — Notice — Legal 
Tepre'<enti\tive of deceased inortgagur. — A notice 
of foreclosure aildressed to a deceased mortga- 
gor and reaching his legal representatives is 
valid, and consequently, tbo latter are bound to 
pay the -imountof the mortgage to the mort- 
gagee. HAM CHUNUHR HaLDAU V. JONAB 

ALi Khan, 17 W.R. 230. 

(90i — Reg. XVII of ISOG, s. 8 — Purchaser of 
rights and interest of mortgagor . — A purchaser 
of the rightsand intere.sls of a mortgagor is a 
“ legal represent itive ” of the mortgagor with- 
in s. 8 of Reg. XVII of 1806. and a notice of 
application for foreclosure must bo served upon 
him. GOLAM OUSTAGIK KHAN v. JoGAI 
SINGH, 1 B.L R S.N. 3 (al = 10 W.R. 86. 

(91) — Sale of mortgaged property in execution 
of prior money decree - Foreclosure proceedings 
— Notice to purchaser, — Where, in execution of 
a money-decree, obtained prior to a mortgage of 
the debtor’s property by deed of conditional 
sale, the mortgagor’s interest in the property 
is sold, the purchaser is entitled to due notice 
of foreclosure proceedings instituted subsequent- 
ly to the salo, but before its confirmation. 
Rameswar Nath Singh v. Mewah Jugjut 
SINGH. 11 C. 341. (2 C. 141 F.) 

(92) — Purchasers of mortgagor's rights — 

Notice.- A purchaser of the mortgagor’s in- 
terest whether he is in possession or not, is 
entitled to notice of foreclosure except where 
any alienation of such interest has been pro- 
hibited by contract between the mortgagor and 
mortgagee. (11 W.R. 548, F.) A notice of 
foreclosure does not bind any purchaser who 
has not been served with it. Bh.^NOOMUTTY 
Chowdrain v. Premchand Neoore, 19 
B L.R. 28 = 23 W.R. 96. (3 B L R. 172, F.) 

[R.. 2 B. 1. 14 C. 464. 2 N.L.R. 113.] 

(93) — Purchaser of mortgaged property — 
Right to notice of foreclosure- — The mortgagee 
is bound to give notice of foreclosure to the 
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purchaser of mortgaged property. Failure to 
serve the u'^tice will defeat the mortgagee’s 
suit. But if the objection as to non-servjce of 
notice be either not pressed by the mortgagor 
in the suit, or, being pressed, be decided 
against the mortgagor, it cannot be subsequent* 
ly raised in a later suit by the legal represen- 
tative of the mortgagee. Mittrr.iEET SINGH 

V. MOOKH Lall Singh. 25 W R. 139. 

(94/ — Mortgage — Foreclosure — Right of pur- 
chaser from mortgagor to notice of foreclosure — 
Reg. X\ll of 1806, s 8 — Construction — Jlorf- 
gagee empowered to proceed against mortgagor's 
other properties in certain efenls. — The pur- 
chaser from a mortgagor is his legal represen- 
tative, and where the mortgagee proceeds to 
foreclose, the purchaser is entitled t > notice of 
foreclosure under s. 8. Reg. XVll of IS06, if 
the purchase was made before such notice had 
been served upon the mortgagor. If, however, 
the purchase was made after notice served upon 
the mortgagor, fresh notice to the purchaser is 
unnecessary. Where a mortgage deed contained 
the words “ that in the event of a sale in exe- 
cution of decree or in consequence of some 
other claim, the property mortgaged bo sold at 
auction or otherwise alienated, the mortgagee 
shall recover the money lent by him from any 
other property in the posses^^ion of the mort- 
gagor, and the mortgagor’s person and property 
.shall also be held liable for the debt,” held, 
these words were thereby intended togive some 
supposed further security to the mortgagee by 
allowing him the power, in case of the property 
going out of the mortgagor’s hands in some 
unforeseen manner, to recoup himself from auy 
other property the mortgagor might be possessed 
of, but not to take away from tbo mortgagee 
the right that every holder of a deed of condi- 
tional sale has to issue the usual notice of fore- 
closure, and at the expiry of the year of grace 
to obtain by suit possession of the property. 
ACHUMBIT MISSER v. L.VLLA NUND RAM, 11 

W. R. 544. 

(95) — Suit for possession of mortgaged properly 
by mortgagee —Notice of foreclosure to purchaser 
and legal representative.— \ mortgagee is bound 
to give notice to a purchaser from the mort- 
gagor of his intention to foreclose, and a person 
who succeeds as heir to a mortgagor is also 
entitled to such notice as his legal representa- 
tive. A mortgagor is not bound to give notice 
to the mortgagee of a transfer of bis rights, 
nor is the transferee from the mortgagor bound 
to give any such notice. Madhub ThakooR 

V. Jhoonuck Lall Doss. 12 W.R 105. (3 

W. R. 231. Not F.) [R., 15 W.R. 263 } 

(96) — Rights of purchaser not affected by sub- 
sequent acts of vendor— Purchaser of equity of 
redemption— When entitled to notice of fore- 
closure.— The rights acquired by the plaintiff 
in this case, by bis purchase, were those 
which his vendor possessed at tbe date of the 
sale to him. By the subsequent sale in execu- 
tion of a money-decree against his vendor, the 
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rights and interests of the vendor were alone 
sold. But as the vendor had ceased to have 
any interest, nothing passed by that sale to 
tbe execution purchaser, and those proceedings 
could not have any effect on the rights pre- 
viously acquired by the plaintiff under bis pur- 
chase. [R., 10 W. R. 86. 1 A. 499.] In this 
case, the High Court observed that, though 
it cannot be laid down that, in foreclosure 
proceedings, and suits to establish the lien of 
a mortgagee and to bring the property to .sale 
in satisfaction of the mortgage, which are some- 
what in the nature of proceedings in rem, it is, 
in all cases, necessary to serve subsequent in- 
cumbrancers not in actual posse.ssion of the 
property, with notice or to make them parties, 
yet, it is the duty of the Court to give suffi- 
cient consideration to their rights. BiSSON.VTH 
SINGH V. BROJONATH DOSS. 6 W.R. 230. 
[R . 10 W.R, 86. 1 A. 499 ] 

(97) — Equity of redemption sale — Notice to 
purchaser. — A purchaser of the equity of re- 
demption, before the notice for foreclosure, 
must be served with tbe notice and this holds 
good even where part only of the mortgaged 
property has been sold. MULRAJ v. SOBHA 
Ram. 31 P. R. 1883. (76 P. R. 1876. R). 

(97-a) — Mortgage — Notice off oreclosure — Ex- 
tension of period for redemfdion after expiry of 
year of grace — Second notice of foreclosure — 
Reg. XVII of 1806, s. 9 — Foreclosure proceed- 
ings- 'Irregularities capable of waiver- — A mort- 
gagee having caused notice under s. 8 of Reg- 
XVII of 1806, to be served upon the mortgagor, 
brought a suit for possession after the expiry of 
the year of grace. The mortgagor then applied 
for an extension of time to redeem, and tbe 
Court passed an ex parte order granting tbe ex- 
tension, and the suit was dismissed as prema- 
ture. .After the expiry of the extended period, 
the mortgagee’s suit having been renewed, tbe 
defendant contended that the period of grace 
having been extended, a second notice under 
the Regulation was necessary, and such notice 
not having been given, the suit- was not main- 
tainable. Held that the order granting exten- 
sion of time to the mortgagor was made with- 
out any legal authority, and that therefore a 
second notice under the Regulation was un- 
necessary. Omission on tbe part of the mort- 
gagee to demand payment from the mortgagor 
before applying for issue of notice under s. 8 of 
Reg. XVII of 1806, and omission to serve a 
copy of the application, are irregularities capa- 
ble of waiver, and not fatal defects in the pro- 
cedure, so as necessarily to vitiate all sub- 
sequent proceedings. Thus, where a mortga- 
gor, after receipt of notice of foreclosure, ap- 
plied and got an order for an extension of time 
for redemption, but failed to redeem, and in a 
suit for foreclosure then brought, omitted both 
in tbe first Court and in the lower Appellate 
Court to take exception to the foreclosure pro- 
ceedings on the ground that no demand was 
made ; he was held to have waived any defence 
open to him on this ground, and not to .be 
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entitled to insist upon a re-opening of the case 
in special appeal. Fatteh v. SAI^^ DiTTA. 
76 P.R. 1877. [fl , 155 P.K. 188-2, 21 P.R. 
190l-=57 P.L.R. 1901 ; D , 84 P.R. 18S2 ] 

(98) — Mortgage — Foreclosure — Sale of equity 
of redemption after proceedings taken— yotice 
by mortgagee — Fresh notice on purchaser, 
necessity for — Conditional mortgage — Agree- 
inent between mortgagor and mortgagee after 
sale of equity of redemption— Effect of agree- 
vient on pui-chaser. — Where a mortgagor sold 
his right of equity of redemption after foreclo- 
sure proceedings had been applied for and 
notices duly served on him, it was not necessary 
for the mortgagee to issue fresh notice on the 
purchaser, and the requircmeots of the Regu- 
lation were satisfied by the service of the notice 
on the person who, at the time of service, was 
entitled to redeem. Where a mortgagor, before 
the expiry of the ye^r of grace and after the 
sale of the equity of redemption, agreed with 
the mortgagee that of the two villages condi- 
tionally mortgaged, one should be given to him 
and decree for foreclosure should bo obtained 
by the mortgagee in respect of the other, such 
agreement did not bind the purchaser and ho 
could not be prejudiced thereby, inasmuch as, 
notwithstanding such arrangement he w.is at 
liberty to deposit the money in Court, or to 
■tender it to the mortgagees, and the foreclosure 
proceedings could not be rendered invalid for 
such agreement having been made MUHUNT 
JYRAMQIR V. RA.IAH KKISHAN KISHORB 
Ohund, 3 Agra 307. 

(99) — Foreclosure. — Right to notice — Ben. 
Reg. XVII of 1800, s. 8 — Purchaser of equity 
of redemption. — The purchaser of the equity of 
redemption is not entitled to notice in a foreclo- 
sure suit, especially if the purchase has not been 
made until after the institution of the suit. 
GOOROOPBRSAUDJANAH V. BlPPROPBRSAUD 
Berrah. Marsh 292 = 2 Hay 152, 

(100) — Reg. XVII of 1806, s, H— Mortgage — 
Foreclosure — Notice — " Legal representative of 
mortgagor." — The words ‘‘mortgagor's legal 
representative ” naturally designate that per- 
son who, either by law or by contract between 
the parties, succeeds the mortgagor, whether 
mediately or immediately, in the position 
which ho holds relative to the mortgagee 
ID respect of the property which is the 
subject of mortgage. If, in a suit for fore- 
closure, before the issue of notice, the equity 
■of redemption was duly and completely assign- 
ed in such a way as to bind the mortgagee, 
then notice must issue to tbo assignee. But 
if the assignment took place after the notice to 
the mortgagor, no notice to tbo assignee is 
necessary. KiSHEN BULLUHH MUHTA v. 

Messrs. Belasoo Co.mjiur. 3 W.R 230. 

10 W.R. 86. 11 W.R. 544. 1 A. 499 = 2 
Ind. Juc. 4G4. 2 N.L.R. 113; Cons., 12 W.R. 
106 ; R., 6 W.R. 230 ] 

(101) — Two mortgagees holding equal shares 
"^ilubsequent vesting of equity of redemption in 

C: VII— 18 
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one — Foreclosure — Notice. — Where A and B 
jointly hold a mortgage in equal shares, but 
subsequently the equity of redemption becomes 
vested in one of them, a notice of foreclosure 
confined to a one-half sh'are only is sullioient 
and the proceedings are valid. HUNOOMAN- 
PERSAUO SAHOOv. KALEEPERSAUO SAHOO, 
W.R. 1864. 285. [R., 1 A. 297.] 

(lOi & 103)— Notice of foreclosure — ‘‘ Legal 
representative" of mortgagor —Reg. XVII of 
1806, s. 8. — Neither the holder of a decree for 
money who has attache 1 property which is 
subject to a condition il mortgage, nor the 
holder of a prior lien on such propertv, is a 
“legal representative’’ of the mortgagor, 
within the meaning of s. 8 of Reg. XVII of 
1806, so as to be entitled to notice of the fore- 
closure of such mortgage. RaDHEY TEWARI 
V. BUJHA MISR. 3 a. 413. (14 M. I A. 101, 

R.) 

(104) — iVofice of foreclosure — Reg. XVII of 
1806, s. 8. — A mourasi mokurari pattadar, 
under a mortgagor, is not entitled to a notice 
of foreclosure under s. 8 of Reg. XVfl of 1806. 
H'3 is not a ‘ representative’’ within the 
meaning of the section and is not entitled to 
redeem. SRIPOTI CHURN DEY v. MOIIIP 
Narain Singh, 9 C. 643 = 13 C.L.R. 119. 

(105) — Mortgage by lumbardar to pay Gov- 
ernment revenue — Mortgage as agent of co- 
sharers — Foreclosure— Notice — Suit by co- 
sharers to recover their shares — No appeal 
against decree of first Court-Associations— 
Repudiation — Mortgage by lumbardar— Wofice 
to co-sharers — Foreclosure— Suit for possession 
— Parties . — The plaintiHs were shareholders 
whose interests were mortgaged by their lum- 
bardar with bis own share to the lumbardarsoi 
another puttee in the same estate to raise a 
sura necessary to satisfy an artear of Govern- 
ment revenue. The defendants had served 
notice of foreclosure upon Vati lumbardar who 
represented the plaintiffs, and obtained a de- 
claration that the sale had become absolute 
and they also sued and obtained a decree against 
the lumbardar for possession. The plaintiSs 
brought this suit claiming to recover possession 
of their own share in the puttee on (he ground 
that the mortgage was made without their 
authority and was not binding on them and 
claiming pre emption of the share of the lum- 
bardar, Held that the plaintiffs must bo taken 
to have been parties through their agent the 
lumbardar to the mortgage-deed, for if they 
were not they should liave repudiated the 
judgment of Fho Court of first instance which 
decreed them their shares conditionally on their 
paying their quota of the mortgage debt ; more- 
over inasmuch as the mortgage was made to 
obtain the sum neces'iary to discharge the 
arrears of Government revenue the plaintiff 
must be hold to have been acquainted with the 
aot of their lumbardar and content to be bound 
by it. Therefore as parties to the mortgage 
through their lumbardar, they could not re- 
pudiate the consequences of the deed to which 
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they were parties. Where a mortgage was 
made by a lumbzrdar for himself and as agent 
for other sharers it is necessarv to issue notice 
ol foreclosure both to the lumbardar and to his 
co->harers and in a suit for possession the co- 
sharers also should beraade parties. PUNXHAil 
SINGH V. MUNGLE SlNGH, 2 Agra 407. 

(106) —Bye-bil-wufa — Kutkobala — liedeema- 
bilUu-Reg. XVlI of ly06— 6’s. 7. ^--Foreclosure 
—Reg. HI of 1793, s. U—Reg. II of 1803, s. 3 
—Limxtation— Service of notice.— \ Bge-bil- 
toufja, or Kutkubala (mortgage or conditional 
sale), is redeemable like an ordinary mortgage, 
and is liable to foreclosure. When a mortgagee 
seeks to foreclose, he must proceed under Ben. 
Regs, in of 1793. s. 14; II of 1803. s. 3; and 
X\ It of 1806, S3. 7 and 8. The pendenev of 
litigation as to the ownership of the equity of 
redemption, between the heirs of the mortgagor 
and a party claiming as purchaser, is a “ good 
and sufficient cause ” within the exception to 
the operation of the Ben. Reg. of Limitation 
III of 1793, s. U. why a mortgagee should not 
have instituted proceedings for foreclosure 
within twelve years, the time prescribed by 
that Regulation. The service of notice of fore- 
closure on the occupant of the mortgaged pro- 
perty (a party who claimed as purchaser from 
the mortgagor, but who had not established 
his title) does not estop the mortgagee from 
disputing the occupant’s title to redeem the 
mortgaged premises. PHANNATH ROYChow 
DRY V. Rockea Begum. 7 M.J.A. 323. 

Insolvency of mortgagor — A ppointmeni 
of Receiver — Foreclosure proc‘>edings without 
notice to Receiver, Validity o/.— Where a mort- 
gagor has been declared an insolvent and a 
Receiver appointed by the C^urt all his pro- 
perty vests in the Receiver. Foreclosure pro- 
ceedings subsequent to such vesting order are 
not valid, if notice thereof has not been given 
to the Receiver. GaNPAT Rao v. RamcHAND. 
2C.P.LR. 90. 

(108) — Decree absolute — Foreclosure decree — 
Amendment of application for order absolute 
— Granting application ex parte — 7rr^f;ufar. — 
An amendment of an application for an order 
absolute for foreciosuro ought not to be grant- 
ed ex parte without notice to the judgment- 
debtor. 132 C. 253, P.B.. lOC.W.N. 306.35 
C. 767, Rel. on.) If it Is granted without such 
notice, the party affected is entitled to have 
the order discharged in an appropriate proceed- 
ing, namely, by an application under s. 108, 
Civ. Pro. Code, 1882. to set aside the order, 
or an application for review of judgment or an 
appeal. ABHOY CHURN GAIN v. NABA KU- 
MAR DUTT. 6 Ind. Cas. 306. 

(109) — Second mortgagee— Notice, Right to — 
X\ II 0 / 1806. — A second mortgagee, un- 
der a mortgage bond, is entitled to notice of 
foreclosure under Reg. XVII of 1806. NUDYAR 
CHAND CHUCKERBUTTY V. ROOP Dass 
Banebjee. 22 W.R. 475, (1 W.R. P.C.. 19 
7 B.L.R, 136 = 15 W.R. P.C„ 35, F.) 
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(llOt— XVII of 1806 — Second mortga- 
gors— Petition to foreclose — Service upon some— 
Sufficiency. — In order to comply with the 
provisions of Reg. XVII of 1806. the petition to 
foreclose must be served upon each of the 
mortgagors, if there are several ; service upon 
one or some of them is insufficient. MaYA 
Shah v. Perozdin. 51 P.R. 1892. 

) Mortgagor and mortgngoe — Subsequent 
mortgage, prior forclosure of, prior mortgagee's 
lien not affected by — Notice of foreclosure, 
service of, on mortgagor,— The main objection 
taken, on this second appeal to the lower 
Court s judgment awarding possession to the 
first mortgagee, was with reference to the 
mode in which the lower Ciurt had dispfvsed of 
the question as to the respective rights of a 
prior and subsequent mortgagee. The High 
Court held that, though the point whether a 
second mortgagee is the mortgigor’s legal re- 
pre^’entative for the purpose of the notice under 
s. 8, Reg. XVII of 1806. has not been com- 
pletely settled ; yet. where, as in the present 
case, the first mortgage-i has bad no knowledge 
or cognizance of the second mortgage, or of 
the foreclosure proceedings taken under it, 
the objection is not valid that be ought to have 
served the notice on the subsequent mortgagee 
or his representative. The service on the 
mortgagor was sufficient according to law. The 
defendant had no ground to complain of the 
loss of bis lion on the property as subsequent 
mortgagee, which loss was brought upon by 
himself. He should have known of the prior 
niortgage, and ho should hive kept himself 
informed if anything was done to foreclose the 
mortgage. KaLEE KISHORE CHATTER-IEE 

V. Tara Pershad Roy, 4 W.R. i. 

(112) — ruder Reg. XVII of ISOG— Extinc- 
tion of mortgagor's right. — When a mort- 
gagor, aHor proceedings for foreclosure had 
been taken against him under Reg. XVII 
of 1806 and after the expiry of the year of 
grace, again mortgaged the property, he could 
mortgage only his exproprietary rights. If the 
mortgagor, who cultivated the land as tenant 
of the second mortgagee, is ejected by the first 
mortgagee, vvho had foreclosed the mortgage, 
the second mortgage comes to an end. although 
the second mortgagee was not apirty to the 
foreclosure decree. KUN.J BEH \RI v. BALDEO 
Rai, 3 A.L.J. 531 = A.W.N. 1906.246. 

(113) — XVII of 1806, s. 8— Notice of 
foreclosure — Irregularity m procpedings — 
fVaiver by mortgagor. — Where the Court 
omitted to send with a notice of foreclosure a 
copy of the mortgagee’s petition as required by 
S- 8, Reg. XVII of 1806. and the mortgagor 
had, since the issue of notice, continued to- 
live in the neighbourhood of the property and 
the mortgagee erected buildings on it and used 
it as his own without objection or claim made 
by the mortgagor, held, that the irregularity 
in not issuing the notice had been waived by 
the plaintiff’s subsequent conduct and was not- 
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suoh as would help the mortgagor to avoid the 
foreclosure. SALIQR \M TEWAUEK v. BehAREE 
MISSER, W.R. 1864, 36. 

(114) — Oral conditional morigage^Req. XVII 
0 / 1806. — Property made over to a person on the 
condition that, if the money borrowed from 
him be uot repaid within a certain time, it 
shall become his absolute property, becomes 
such property on failure to pay, without the 
issue of a notice of foreclosure uuder s. 6 of the 
Reg. XVII of 1806. the provisions of which 
apply only to holders of deeds of conditional 
mortgage. GORARDHAN DaS v. GOKAL DAS, 
2 A. 633. [Not F., 50 P.R. 1906.} 

(115) — Mortgage— Foreclosure— ExUnsio7i of 
time for payiyier.l of mortgage-money — Fresli 
proceedings, if necessary.— Where, after taking 
proper proceedings to foreclose bis mortgage, a 
mortgagee grants an extension of time through 
the Court to his debtor for payment of the 
mortgage-money, held that, on the expiry of 
the extended time, it is not necessary that he 
should take proceedings de novo and cause a 
fresh notice of foreclo-<i]re to be served on the 
mortgagor. ANUNDCHU.NDHR GHOSE v. 
Gourchunder gho.se, 1 W.R. 44. 

(116) — Merger of mortgagor's and mortgagee' s 
interests, prevention of — Two mortgagees on the 
same property to the so)iie mortgagee — Fore- 
closure proceedings on first mortgage — Sub- 
sequent suit on second mortgage for debt - Effect 
of second suit for money-decree on the second 
mortgage. — 'I’he porohaser. at an execution sale, 
of properties subject to mortgageencumbriiices, 
can legiliy tike assignment of the mortgages 
6ona fide, in the name of a trustee, fur the 
purpose of preventing a merger of the mort- 
gagor’s and mortgagee’s interests in the pro- 
perty. [F., 4C.L.J. 317 ] The purchaser of 
a portion of certain properties, upon which 
there wore two mortgages, being liable to con- 
tribute proportionatoly to tho payment of both, 
could not, as beneficial assignee of the mort- 
gages. foreclose the tir.st mortgage, and then 
sue the debtor mortgagor for the whole debt 
due upon the second, as though that debt were 
not a charge upon the mortgaged property at 
all, and he him'^elf were not liable for his pro- 
portion of it. [D.. 4 G.L.J. 573 = 31 0. 13.] 
The efiect of the second suit supra is to re- 
open the foreclosure proceedings, and a decree 
could be m*de in that suit upon the whole case. 
Queere. — Whether, in the circumstances of the 
case, the purchaser supra, could, in equity, 
foreclo-ae at all under the first mortgage? 
Kaliprosonno Ghose v. Kamini SOON- 
DURI CHOWDHRAIN, 4 C. 475 = 3 C.L.R. 184. 

(117) — Two mortgages to same mortgagee — 

Swif on first mortgage— Mortgagor's rights 
foreclosed — Subsequent on second ■•nortgage, 

if TTMinlainable — Re opening of foreclosure. — On 
the first of two successive mortgages of the same 
property made by the defendant to the plaiotifi, 
the latter obtained a decree for foreclosure, and, 


tf ortgage—con t i n ued . 

5. — Foreclosure — continiud. 

on default of payment by the former, the pro- 
perty became absolutely foreclosed. Plaintiff 
subsequently sued on the second mortgage and 
his claim was allowed by the lower Courts. On 
second appeal the High Court reversed the 
lower Court’s decree, holding that, though the 
defendant might have pleaded, on the former 
occasion, that the plaintiff could not foreclose 
unless he formally abandoned bis claim under 
the second mortgage, his omission to do so 
could not deprive him of his right to insist 
that the previous foreclosure decree precluded 
the plaintiff’s suing on the subsequent mort- 
gage, or, at any rate, that the foreclosure 
decree should be re-opened. Babu Rav.II v. 
RAMJI SVARUPJI. 11 B. 112. [F.. 12 A, 537 

= A.W.N. 1890, 90.] 

(118) — Decree for foreclosure — Payment after 
date fixed— Effect of. — Where money due under 
a decree for foreclosure decree before an appli- 
cation for foreclosure is filed, though after the 
date fixed for such payment, the payment is 
none the less good and the decree cannot bo 
made absolute. DHARAN’I Gaotia v. SUDAR- 
SHAN SATPASTI, 12 C P.L R. 101. (IGC. 246, 
21 C. 810. 9 C.P L.R. 75, 78 ; F., 19 A. 184, 
25 C. 311, D.) 

(119) — Grant of extension of time fixed for 
payment of amount due under decree for fore- 
closure. — The Court is competent to grant one 
enlargement of the time fixed in a foreclosure 
decree for payment of the decree amount on 
good cause shown. The prayer for enlarge- 
ment of time should be granted if there is a 
probabilitv of the judgment-debtor’s raising the 
tiecreo amount and saving tbo mortgaged pro- 
perty within a reasonable time. Haki RAM v, 
Chatur BHU.J, 5 C P.L-R. 54. 

(120) — Power of executing Court to postpone 
date fixed for payment of mortgage money . — 
Though an appellate Court may pass a decree 
for foreclosure and fix a day by which the sum 
due must be paid to prevout the decree from 
being made absolute, tbo Court executing the 
decree can. from time to time, postpone such 
date and, until the decree is made absolute, 
postponements can be made. GanG.ARAM v. 
NANDU SUNAR, 5 C.P L.R. 104. 

(121) — Striking off application by mortgagor 

to extend time for redemption — No barlofutrire 
application. — An order striking off an applica- 
tion to extend tbo time for redemption, in the 
absence of the applicant, is not a refusal on the 
merits and would not have the effect of barring 
a future application. KESHAV RaO KAWALE 
V. BAXI, 9 C.P.L.R. 75. [R., 12 C.P.L.R. 

101, 2 N.L.R. 137.] 

(ViT)— Power of Court to open a decree for 
foreclosure. — Under the Transfer of Property 
Act, no power to open a foreclosure is expressly 
reserved to the Courts. SHANKAR RAO GO- 
VIND v. Ganesha Teli, 13 C.P.L.R. 177. 
iNolF., 3 N.L.R. 65.] 
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5.— Foreclosur'e— conii»n<3(i. 

(123)— .Uor// 7 age cre ited not by deed but by 
decree of Coun — Cundiiion a$ to exercise of 
right of redemption within 12 years, ejfect of— 
Reg. Vll of 1806. s. 8. application of. to mort- 
gages not created by deed . — In this ?suit for re- 
demption. toe point for determination 

was that of the effect of a previous decision 
par/fs passed bv the settlement Supirin- 
tendent in 1350. That Court while declaring 
the relation of mortgagor ani mortgagee to 
subsist between the then plaintiff anddefendant 
attempted to abridge the right of redemption 
bj dccliiriog that to redeem within 12 

yeirs would extinguish the rights of the owner. 
Held that such decision could not have greater 
force than a contract of mortgage by way of 
conditional sale voluntarily entered into by the 
parties themselves would have had. and that 
there wu no grouni for holding that Reg. 
-W ll could uot apply to a mortgage by wav of 
conditional sale created by decree of a Civil 
Court and no', by d.>ed between the parties. 
AHMED KnaN V. M.\hL\ Khan' 132 P R 
1882. [ii.. <33 P.R. 1-J03 = 161 P.L.R. lOOS.j 

(121 )— of foreclosure servei on mort. 
g^gor— Subsequent transfer of property ^Fresh 
notice served on parc/iissr.— Wnorc the notice 
of foreclosure was duly served on the mortga- 
gor, no subsequent transfer of the property 
whether madj voluntarily by him as by private 
sa 0 . or caused involuntarily as oy seizure and 
saleofhis right and interest in execution of a 
decree, could affect the validity of the notice or 
could impose on the mortgagee any new obliga- 
tion m the way of causing a fresh notice to 
be served on the purchaser. Thus, where the 
mortgagee caused a second notice to be served 
on the purchaser (the mortgagor’s right having 
been taken m execution of a decree and sold) 
and the foroclosure took place more than a year 
after the service of the ffrst notice but within 
one year from the service of the second notice, 
and the application by the mortgagee to issue 
the second notici to the purchaser specially 
asked that the notice thus to issue was to run 
from the date of th> firss notice and the QOti:o 

'/w accord anc* with this request. 

Heli that the foreclosure proceedings were re- 
gular and the suit for possession was main- 
tauir^bla, ina.scnuob as the second was 

not so much a fresh notice issued suoerseJin^ 
or revoking the first, but it was merely in effect 
a re-serviceof the first notice on the purchaser 
which could not render inoperative its first 
service. The second noiice was not meant to 
be issued as an original notice in substitution 
of the fermor one. but merely foe greater cau- 
tion to bring to the knowledge of the purchaser 

that a notice had already been issued. Mou- 

oLi® Alil V. HOSSEIN AH, 2 Agra 

387 • 

{125} — Hjrtoage— Foreclosure — Extension of 
time for payment — Fresh notice.— No fresh 
notice is necessary where, after a mortgage 
becomes foreclosed, the mortgagee abstains 
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from enforcing bis right and allows bis mort- 
gagor further time for payment. Bri.jO MO- 
HUX SUTPUTTY v. RadHA JIOHUN DEY, 20 
W.R 176. [D., UC. 451.] 

— Notice of foreclosure . — 
Where, after notice of foreclosure, and before 
expiry of the year of grace, a mortgagee allows 
the mortgagor six months to redeem and the 
mortgagor sub-equently dies, it is necessary to 
i«ue a fresh notice of foraclosnre. MUXSHI 
H4ZLUR RvniM V. AHDULDA. 2 B L.R. S.N. 

5 {a) = 10 W.R. 359. 


(127» Nature of proceedings between decree 
nisi and order absolute — R=.s judicata— 
aity for notice before pn.ssi>ig order absolute — 
betting aside ex parte order absolute— Extend- 
ing time for payment — Burden of proof— Civ. 
Pro. Code, ss. 108. 622. 647-rrnns/er of Pro- 
petty s 87. — The proceedings between a 
de?ree nisi in a mortgage case and the order 
absolute are neither a continuation of a pending 

nor are they proceedings in exe- 
cution of a decree under the Civ. Pro. Code. 
Tbe decree nisi in a mortgage suit is undoubt- 
edlv a decree which decide:; the suit as such, 

regards the Court making it, a final 
adjudication upon all the issues raised in the 
suit, which it is necessary to decide for the 
purpose of determining the controversy between 
the parties, and those issues beconrio res judi- 
cata, whether or not an order absolute is subse- 
quently passed. Such proceedings are taken 
in accordance with the special provisions of 
the Transfer of Property Act and are abso- 
lutely independent of Chap. XTX. Civ Pro. 
Code. (2 N.L.R 178, Diss.: 11 C W.N. 156. P.) 
When the holder of a decree )ii«i makes an 
apnlication for an order under s. 87, Transfer 
of Property Act. the Court is bound by s, 647. 
Civ. Pro. Code, to issue a notice to the opposite 
party, informing him of the fact that such an 
application has been made, and the date fixed for 
hearing the non-applicant agtipst it. A notice 
13 nece.ssary. because, (1) s. 647 of the Code is 
a statutory provision, which, on an application 
under s. 87 of the Transfer of Property Act, 
requires procedure analogous to that prescribed 
for suits, as far as possible, and necessarily 
implies the issue of notice to the non-applicant ; 

(2) in view of the above statutory provisions, 
no analogy can be drawn from the practice of 
the English Courts ; (31 the decree nisi gives 
the judgment-debtor no notice of the date 
when an application is noade for an order abso- 
lute on an allegation of non payment. Such an 
Aoplication m^v not be made for months after 
exoiry of the date fixed for payment, .and it 
may be made notwithstanding payment, or in 
spite of some compromise. The judgment- 
debtor is, therefore, clearly entitled to amear 
and be heard in response to it. (9 C P.L.R. 5. 

29 C. 644, Diss.) If an order absolute is made 
ex-parie. the Court m av, on grounds analogous 
to those stated in s. 103 of the Code, sat it aside 
and resume the proceedings inter ptr'es. It is 
also open to review and revision in the same 
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5. — Foreclosure— continued. 

way ; and at least one appeal is generally 
allowed in respect of it. Notice of proceedings 
for an order absolute is not, however, an invita- 
tion to redeem, nor is it a second decree nisi 
calling for redemption. The provisions ol the 
law as to foreclosure absolute, following upon 
noo'payment within the time limited, are im- 
perative and can only be delayed, upon good 
cause shown by the party, who was given the 
right to redeem. Unless an extension of tune 
is made upon good cause, the Court has uo 
jurisdiction to refuse or even to delay the order 
absolute, and it equally has no jurisdiction to 
allow redemption after due date, without so 
extending the period originally hxcd by it (2 
N.L.R. 137, F.) and if the Court does so, it 
ficts ultra viris, so as to justify interference 
under s. G22 of the Code. The onws is on the 
judgment-debtor to show good cause for the 
extention of time- SETH BAGWANDAS v. 
Shridhar. 3 N.L.R. 55. [R., 3 N.L.H. 146 ; 

Rel. on, 4 N.L.K. 54; Not B\, 4 N.L.R. 158.] 

(128) — Reg. XVil o/ 1806, s. 8 — Foreclosure 
— Notice — Mode of service — Proof of sermce — 
Evidence. — The Regulation which requires 
notice of foreclosure to be served on the mort- 
gagor or his legal representative does not 
provide for any mode of service in substitution 
for personal service. However, in some cases 
it has been held that personal service is not 
absolutely necessary. But to justify resort to 
any other mode of service it must be shown 
that, in spite of efiorta made for that purpo.se, 
the notice could not for some reason be 
personally served. A copy of the report of the 
Nazir of the Civil Court, a copy ol the deposi- 
tion of a witness not taken in the presence ol 
the parties, and a copy of the final foreclosure 
proceeding are not legal evidence to prove the 
service of notice of foreclosure. Madho SINGH 
V. Mahtab Singh, 3 N.W.P. 325. iCued, 
48 P.R. 1902 = 63 P.L.R. 1902 ] 

(129) — Foreclosure of mortgage — Notice, how 

to be served — Execution sale. — The notice, 
which the law requires to bo served previous to 
foreclosure, is to be served on the mortgagor or 
bis legal representative. Where the mortgaged 
property is partly sold in execution of a decree, 
and the decree-holders had a priority of right 
over the mortgagee, the balance, if any, of the 
sale proceeds would go in diminution of the 
mortgagee’s claim. DEOKKE MISSEU v. RAM 
GOLAM Roy. W.R. 1864, 29a. [D., 25 W.R. 

113.] 

(130) — Foreclosure of mortgage — Notice — 
Bow served. — It is not necessary that the 
notice of foreclosure should be served on the 
mortgagor personally. It is sufficient if the 
service is effected by affixing the notice on the 
door of the mortgagor's house, if the mortgagor 
is not at homo at the time when the serving 
officer goes there with the process. SOOR./0 

Kant Bannerjee v. Kbisto Kishokee 
PODDAit, 14 W.R. 423. 
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(131) Reg. XVlI of 1806 — Foreclosjire pro- 
ceedings- — Duty of Zillah Judge. — In foreclosure 
proceedings, the Zillah Judge was, under 
Reg. XVll of 1806, judicially required to see 
that it was proved before him that the notice 
had been duly served, and to record a proceed- 
ing certifying that all that the Regulation 
required had been duly carried out, and also 
any elucidating facts necessary to be recorded 
as occurring within the year of grace. MEEK 
ABltAS ALY V. NUND COOMAR GHOSE, 7 
W.R. 123. 

(132) — Mortgage — Foreclosure — Notice — 
Report of peon in proceedings before another 
Court — Evidence — Transfer of mortgagor — 
Transferee^ if entitled to notice— Foreclosure . — 
Where, in a suit for foreclosure, the defendant- 
mortgagor alleged that notice was not served 
on him. and the witnesses who were called to 
prove the service denied all knowledge of the 
matter, held that the report of the peon in the 
formal proceedings before another Court was 
not admissible as evidence in the case, and that 
the acquiescence cf one mortgagor was not 
binding on the other. Transferees in posses- 
sion areScntitled to have notice of foreclosure. 

TAZUN Bibee v. Bhib Chundek Dhur. 
19 W.R. 170 

{\3S}— Mortgage by way of conditional sale— 
Auction sale of equity of redemption — Fore- 
closure of mortgage— Notice to auction vurchaser 
— Plaintiff who had a conditional sale deed of 
certain property executed in bis favour fore- 
closed tde sale alter the equity of redemption 
was sold in execution of a decree held by defend- 
ant’s husband, and was purchased by him. 
lu a suit for possession by the plaintiff against 
the auction-purchaser’s widow, who impugned 
the genuineness of the conditional sale-deed 
and pleaded ignorance of the loreciosure pro- 
ceedings. it was held that the plaintiff was 
bound to show by evidence independently of 
the mere copy of the foreclosure procccaings 
that the notice was served on the auction-pur- 
chaser. SOOKHMUN V. CHOORAMUN. 1 Agra 
172. 

{134)— Mortgage by conditional sale — Suit 
for possession— Notice of foreclosure— Oxia^ of 
proving notice and delivery of copy of fore- 
closure petition. —la this sail for possession of 
land mortgaged by way of conditional sale to 
the plaintiff by tho father of the defendant, it 
was alleged that notice of foreclosure bad been 
served on the father, but such service of notice 
on which the plaintiff’s title depended was 
denied by tho defendant. The Chief Court 
was of opinion that the lower Appellate Court 
should not have proceeded as it did presuming 
due service of the notice. The burden of pro- 
ving due service of the notice was held to rest 
on the mortgagee and further, it was essential 
for the plaintiff to prove that a copy of th5> 
petition for foreclosure was delivered to the 
mortgagor. GUOAN v. Rup Ram. 139 P.R. 
1882 (3 C. 397, P.C. at p. 405, F.) [R., 4ft 

P.R. 1902 = 63 P.L.R. 1902.) 
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5. — Foreclosure — continued. 

— 'Mortgage— Reg. XVII of 1806, s. 8. 
— Held, th’it the endorsements on tbe copies 
of the notices with the foreclosure proceedings 
and the reports then made are no evidence of 
the fact that a copy of tbe application made 
by plaintiQ was served on the mortgagors. 

Des Raj V. Khan Bahadur. P L.R. 1900, d. 

332. ^ 

1136) Reg. XVII of 1806, s. 8 — Conditional 
& lie deed becoming absolute ivilliout application 
for ioreclosure — Agreement of parlies.— A. condi- 
tional sile may become absolute, by the agree- 
ment and acts of parties, without proceedings 
under the Regulation. RUGHONATH DaSS v 
RA.MGOPAL. 5 N.W.P. 29. (2 Agra 176. F.) 

( 137) Regulation X VII o/ 1806 — Foreclosure 

proceedings -Conditional sale becoming absolute 
by agreement. — a conditional sale may, by the 
agreement and acts of the parties, become 
absolute without foreclosure proceedings under 
the Regulation. G00RDY\L v. MuSSUMAT 
HUNSKOONWER, 2 Agra 176. (F.. 5 N.W.P 

29.] 

(138) Reg. XVII of 1806. s. 8 *- Forec/osurc 
—Nature of proceeding— Proper form.— A pro- 
ceeding under s 8, Reg XVII of 1806 is not in 
the nature of a civil suit. A Judicial Assistant 
Commissioner, not invested with the powers of 
a Deputy Commissioner, was not a Judge of 
the ZilUh Court, under Regulation XVII of 
1806. PeRTAB SINGH v. SiRDAR HaRSA 
Singh, 53 P.R. 1883. (54 P.R. 1877. F.B.. D.) 

(139) — Incorporeal right — Applicability of 

Regulation XVII of I806.—Regulatioo XVII 
of 1806 and the formalities laid down therein 
would not apply to incorporeal rights connect- 
ed with or involving interests inland. Mbla 
Mal V. Mela Mal, 88 P.R. 1888. (117 P R 
1885, R.) [ft., 64 P.R. 1902; Disc., 57 P.R* 

1906.] 

iliO)— Adverse possession — Mortgagor and 
mortgagee — Assertion of proprietary right by 
mortgagee after invalid foreclosure proceedings. 
— Held, that a mortgagee, who has taken fruit- 
less foreclosure proceedings, cannot, by assert- 
ing himself to be the proprietor and getting 
mutation in Revenue records in bis favour, 
start a possession adverse to the mortgagor* 
INDAR v. ASSA SiNGH. 90 P.L.R. 1908 = 65 
P.R. 1908 = 113 P.W.R. 1908. (14 M. 38. 14 
B. 279, 16 B. 134, 32 C. 296, 49 P.R. 1832 

R.) 

(141) — Bona fide purchase — Possession and 

mutation of names— Effect— Foreclosure pro- 

ceedings— Purchase from morfaagor not made a 
party. — Where a party bon,i fide purchased 
from another, as his own property, land in 
fact mortgaged, and obtained possession and 
mutation of names, his title was held to be 
adverse to that of the mortgagee. Foreclosure 
proceedings in the Supreme Court as to mofus- 
Bil property, to which a purchaser from the 
mortgagor is not made a party, cannot affect 
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that purchaser KUNDU ChOWDRY v. KILA 
CHANDRA Ghose, 8 B.L R. 104, PC. = 16 
W.R. P.c . 33 = 14 M I, A. 144. [ft., 5 M. 184; 
Bxpl., 14 B.L.R 87 = 2^ W.R, 90 ] 

fl42i Attachment of mortgaged property — 
Suit for foreclosure by mortgagee — Omission 
to mak^ attaching creditor party to suit — Right 
of purchaser at Court-sale to claim redemption. 

.A mortgagee, who has notice of an attachment 
of the mortgaged property in execution of a 
decree for money agiinst the mortgagor, is 
bound to make the attaching creditor a party 
to a suit for foreclosure, which he brings. If 
he does not d ) so. the purchaser at the auction 
sale, in pursuance of the attachment, will be 
entitled to redeem him. in spite of a decree for 
foreclosure passed in bis favour. MUKUND 

SINGH V. Durug Singh. 3 C.P L R. 59. 

G43) Mortgage of jote —Foreclosure— Trans- 
fer of nimes-.-ict Vfll \B C ) of 1869. s. 26.— 
When the mortgagee of a jote obtains a fore- 
closure decree, it is bii? duty, under 3. 26. Act 

VIII (B.C.) of 1869. to have his name register- 
ed in the lessor’s sherishta. ROBERT WATSON 

& Co. V. Gonesh Chunder Sahoo. 3 C.L. 
R 240. 

(144) Arbitration— Agreement in pursuance 
of award of arbitrators —C mslruclion. — Where 
certain arbitrators summoned by the Revenue 
authorities under the Regulation relating to 
paochayats investigated into the nature of cer- 
tain debts and ascertained the amounts to be 
contributed by ihe other co-sharers to one who 
had paid them, and they, accepting the award, 
promised to pay principal and interest on a 
certain date, and also farther agreed that, if 
they failed to pay on tbe specified day, their 
shares should thenceforward become his ab- 
solute property, held that such an agreement 
amounted to a conditional sale and was liable 
to the incidents which, under the Regulation, 
attached to such sales, and the suit for posse.s- 
sion without summary process of foreclosure 
was not maintainable. GHOSEB Lall v. 
Gaind Lall, 3 Agra 184. 

(145) Suit by one co-sharer who pays the 
revenue of whole estate against mortgagee— Con- 
tribution, Suit for — Basis o/ siiiL— A suit by one 
co-sharer who pays the revenue of whole estate 
against mortgagee of anv of the other co-sharers 
who has foreclosed will lie. A suit for contri- 
bution is not founded uoon implied promise or 
request ; but the obligation to pay rests on the 
ground that in aeguali jure, the law requires 
equality. GUNGAGOBIND MUNDULv. ASHOO- 
TOSH Dhur. 21 W.R. 235. 

(145-a) — Hindu Law — Joint Mitakshara 
family— Mortgage by conditional sale given by 
Karta — Foreclosure decree — Son not made 
party — Mortgagee not aware of son’s interest — 
Whether son can redeem. — When a mortgagee 
has obtained a foreclosure decree on amort- 
gage by conditional sale against the head of a 
Hindu family governed by the Mitakshara, a 
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5. — Foreclosure — continued. 

600 who was not a party to the foreclosure 
decree cannot afterwards redeem, if he is un- 
able to show that the mortgagee had notice of 
his interest at the time of the foreclosure suit. 

Balki Mohapatra V. Brojopashi Panda, 
14 Ind, Cas. 333. (25 A. 214, F.B., 8 A.L.J. 

922, 12 Ind. Cas. Ill, Rel. on.) 

(145-6)— Bond coyitaining stipulation to pay 
later advance at time of redemptton of earlier 
mortgage — No property made security in the 
later bond for further advance. — The ance stor 
of the defendants executed two bonds, dated 
respectively July 19, 1864, aud September 1. 
1865, in favour of the ancestors to the plain- 
tifis. The former was a mortgage by way of 
conditional sale. The latter bond contained a 
promise to pay a dehuite sum with interest by 
the last day of Baisakh, and provided that, in 
the event of detauit, the obligees might recover 
the money from the obligors personally aud 
their moveable and immoveable property (none 
being specilied;. After making reference to tbe 
earlier deed, the obligor f.aid ; “ When we ofier 
to pay the amount on the deed of conditional 
sale, we will first pay the amount with interest 

of the present deed of conditional sale 

therefore we have written this bond (tamassuk) 
in order that it may be of use-” In a suit for 
foreclosure in the event of non-payment of the 
amounts due under the two deeds : held, that 
the later bond did not create a mortgage. 
Baldeo RAI v. murli Rai. 10 A.L.J. 120. 

(146) — Sub-7norlgage — Purchaser of mort- 
gagee's interest at sale in execution of sub-mort- 
gagee's decree — Mortgage by mortgagee, of pro- 
perties after sub-mortgage— Forclosure suit and 
decree against mortgagee alone treated as owner 
— Priorities. — A R, claiming title as mortgagee 
under a mortgage-deed executed on 26th July, 
1690, deposited the title-deeds of the mortgaged 
property (being the mortgage-deed itself aud a 
deed ot assigumeut of tbe same) by way of 
equitable mortgage with the plaintiff in Octo- 
ber, 1895. In March, 1895, A R purported to 
execute a mortgage as owner in (oe of some 
of the properties in favour of A G who, in July 
1902, brought a foreclosure suit wbicb was 
decreed in the same month. Tbe plamtifi was 
not made a party to this suit. A (^’scase that 
tbe mortgage of 26th July, 1800 was satisfied 
previous to tbe execution of the mortgage in 
bis favour, by tbe mortgagors making over to 
A R all the mortgaged properties, was dis- 
believed. Meanwhile in 1901, plaintiff had 
sued on bis mortgage and bad, on 28ib August, 
1902, purchased tbe right, title and interest of 
his mortgagor A R in execution of the decree 
obtained by him. The plaiutifi instituted the 
present suit to enforce tbe mortgage of 26tb 
July, 1890 against tbe original mortgagors, as 
also A R and A G. Held, that tbe plaintiff, 
not having been made a party to A G’s suit, 
could not be barred or affected by the decree in 
that suit, and an enquiry as to the priority 
between the plaintiff and A R was necessary 


continued. 
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for the proper disposal of the case. TH.\ 
Hnyn V. Maung Mya Su. 14C.W.N. 214. 
P C. = 5 Ind. Cas. 151 = 11 C L.J. 166 = 12 
Bom. L.R. 234 = 20 M.L.J. 153 = 37 C. 239. 

(147) — Mortgage by unregistered deed— Sub- 
sequent mortgage by registered deed of conailional 
sale — Foreclosure by second mortgagee — Suit by 
prior mortgagee to realize his mortgage debt . — 
A piece of land was mortgaged to a certain 
person, by an unregistered deed, and possession 
given to him. Subsequently, by a registered 
deed a whole village, including the land previ- 
ously mortgaged, was mortgaged to a third 
person by a deed of conditional sale. The 
second mortgagee foreclosed his mortgage and 
ejected the prior mortgagee. The latter sued 
to have it declared that he was entitled to 
realize his mortgage-debt from the property 
mortgaged to him. Held that a registered 
mortgak.' was entitled to priority over an un- 
registe..-u one under Act XIX of 1843. and 
that, as the power of foreclosure was inciden- 
tal CO a mortgage in the form of conditional 
sale, the second mortgagee by availing himself 
of that power did not forfeit the priority he 
possessed. BHIROOGEE MISH v. OoLFUT 
ALI. 2 N.W.P. 311. 

(148) — for foreclosure— Order absolute 
obtained before the expiry of time by conceal- 
ing facts — Taking advantage of mistake of 
Court — Suit to set aside decree and order 

absolute— Maintainability. — Where a suit for 

foreclosure was compromised, the mortgagee 
agreeing to give the mortgagor six months’ 
time to pay up the amount found due, but 
tbe Court by mistake passed a decree nisi 
allowing only three months’ time, aud the 
mortgagee taking advantage of the mistake and 
without drawing the Courts attention to the 
terms of the compromise petition, obtained an 
order absolute before the eix months expired. 
Held, in a suit to set aside the foreclosure de- 
cree and order absolute, that the facts amount- 
ed to fraud on the part of the mortgagee and 
the decree should be set aside. BAISHNAH 

Charan Laha V. Basunta Kumar Pain 
13 C.W.N. 300 = 4 lod Cas. 6S. 

(149/ — Mortgage — Foreclosure — Suit for 

possession— Fraud and collusion- Bona fides 

Evidence. — Where plaintiff fmortgigee sued for 
possession after foreclosure ana one of the 
defoudants, who. having purchased a part of 
the property at an execution sale, was in posses- 
sion thereof, pleaded that the mortgage was a 
Iraudulent and colourable transaction entered 
into between the mortgagor and the mortgagee 
for the purpose of defrauding creditors, the 
Privy Council, revereing the High Court’s 
decree, restored the judgment of tbe Principal 
Suddor Ameen that the mortgage was not a 
tona /tde transaction : because, in the opinion 
of their Lordships, the mortgagee bad not 
adduced better and more reliable evidence than 
ho had actually given in the case to make out 
tbe reality and bona fides of his mortgage. 
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this case, though the mortgagee had 
it in his power so to do, be did not examine 
either himself or his moonshee, who was said 
to have taken a principal part in the original 
transaction, or the mortgagor. WOOMESK 
CHUNDER Roy V. GOOROODOSS ROY, l7 W. 
R. 9. P C. 

(IcOi — Suit for possession upon foreclosure, 
dismissal of — Damages — Covenant to pay — 
Costs. Wht-re a suit for possession upon fore- 
closure, brought against the mortgagors and 
their co-sbarers at the suggestion of the mort- 
gagors, was dismissed owing to the interven- 
tion of the co sharers, held, the plainliS was 
entitled to recover the money lent, from the 
mortgagors, with interest and costs of the dis- 
missed suit, even in the absence of a covenant 
to repay the money lent in the mortgage-deed. 
BHUGWAN AcHAR.IEE V. GORIND SAHOO. 9 
C. 234 = 11 C.L.R, 355. 

(151)— Trans/er of Property Act (IV of 18821. 
5s. 86. 87— Foreclosure suit — Costs if may be 
recovered from mortgagor personally. mort- 
gagee, who has obtained an order absolute for 
foreclosure, may proceed against the mortgagor 
personally for the costs of the suit. SHAFFar 
Khan v. Satyanunda Das Gui'ta, 13 C.W. 
N. 742 = 4 Ind. Cas. 545. (14 C. 185. F.\ 12 C. 
W.N, 364, 35 C. 431, D.) 

Cb-1)— Mortgage— Interest.— Where a tran- 
saction has all along been treated by both 
parties and by the Courts hitherto as a mort- 
gage for a loan on which interest was not only 
due, but had in part been paid, it is not com- 
petent to one of the parties or the Court on 
remaud to raise the question that by the terms 

of the i/crarna7ua no interest was duo. Gunga 
PHULOJHA V. GOPAL OOPADHYA. IWR 
133. 

(153)— iJ’orec^osurc of mortgaged property not 
properly defined— Procedure of Appellate Court, 
—Where a decree does not define with certainty 
the property or share in it which the mort- 
gagee is entitled to foreclose, though he was 
simply declared to have a right to foreclose, the 
Appellate Court should itself either remedy the 
defect or remand the case for that purpose. 

Bissessur Thakoou V. Gunga Bissen 

MISSER, W,R. 1864. 215. 

(\b^)—Preemption — Limitation— Transfer 
of Property Act (IV of 1882). S 5 . 86. 87— Fore- 
closure of mortgage— Date of accrual of cause 
of action. — A right of pre emption, arising 
on the foreclosure of a mortgage under the 
Transfer of Property Act, accrues not from the 
date upon which the mortgagor is under a decree 
given under s. 86 of the Act, declared absolutely 
debarred of all rights to redeem the property, 
but from the date on which the mortgagee 
obtains an order absolute in terms of s. 87 of 
the same Act. ANWAR-UL Haq v Jwala 
Prasad. 20 A. 353 = A.W.N. 1898. 67. (14 A. 
405, 16 C. 246, it.) [jp., 20 A. 376. J 
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(155) Mortgage by conditional sale — Fore- 
closure— Reg. XVII of 1806, s. 8-Title of morR 
gagee — Pre-emption — Purchase-money— Burden 
of ;7roo/.— A proceeding under Reg. XVII of 
1806, foreclosing a mortgage by conditional 
sale, being purely ministerial, cannot bind the 
mortgagor on whom notice of foreclosure is 
^ served, much less can it bind third parties. It 
is not, therefore, conclusive as regards the 
amount of the purchase-money where it is in 
isaue in a suit for pre-emption in respect of 
such conditional sale. (10 M.I.A. 340, R.) 
Nor, on general principles, can a decree in a 
suit for foreclosure be conclusive on the ques- 
tion of such amount, against the piaintifl in 
the pre-emption suit who was not a party to 
the suit in which it was passed. The pre-emp- 
tor. in the case of such a mortgage which has 
become absolute, is bound to pay, as the price 
of the property, the entire amount due on such 
mortgage at the time it became absolute; and 
the property becomes the absolute property of 
the mortgagee at the termination of the year 
of grace, even though he may not have obtained 
a decree establishing or declaring bis proprietary 
right. TawaKKUL RAI v. LUCHMAN RAI, 

6 A. 344 = A.W.N. 1884. 110. (10 M.I.A. 340. 
R. , 5 A. 187. 22 W.R. 539. 8 \V R 476. 3 Agra 
103, 353, F.) [Appr., 14 A. 405. F.B.: R., 6 A. 
551. 121 P.R. 1894, D., 11 A. 164.] 

(156) — Swit for foreclosure — Minority of de- 
fendant — Burden of proof — Admissibility of 
previous judgments— Evidence Act (I of 1872), 
s. 13 (6). — In a suit for foreclosure, one of the 
defendants contended that be wa“ a minor at 
the date of executing the mortgage, and so not 
competent to enter into a contract ; held, that 
the burden of proving the validity of the con- 
tract lay on the plaintifis in the 6rst instance. 
Where certain judgments were admitted in 
evidence of proof of the defendant’s minority 
under s. 13, cl. (6), held, the judgments were 
not admissible, the oases in which they had 
been passed not being instances in which any 
right asserted by the defendant was recognized 
or exercised or in which its exercise was assert- 
ed, disputed or departed from. Those judg- 
ments were admissible to prove only the denial 
by the defendant of his competency to execute 
the contracts and the Court's decision thereon, 
but they were not admissible to prove, as 
against the plaintifis, the fact of the defend- 
ant’s minority. GAYA DiN v. MUSSAiliXAT 
Dulari, 6 A.L J. 693 = 2 Ind. Cas. 839. 

(Ib7)— Purchase of land worth more than 
Rs. lOO— Inability to pay purchase money — 
Mortgage by purchaser of purchased land as 
security for price — Suit for foreclosure — Vali- 
dity and enforceability of mortgage in favour 
of true owner — Estoppel by false statement 
where truth known to both parties. — The defend- 
ants bought lands worth more than Rs. 100, 
and, being unable to pay the purcbase-moneyi 
mortgaged them to secure payment of the 
price. They took no deed of conveyance from 
the vendor, the mortgage-deed reciting that 
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5. — Foreclosure — continued, 

the conveyance was to be executed later on. 
In a euit by the plaintiS to foreclose the mort- 
gage ; Held, dismissing the suit, that, the de- 
fendants having acquired no title, and having 
nothing to mortgage, the mortgage in favour of 
the true owner was meaningless even where 
the mortgagor was in physical possession, and 
that the mortgage was not enforceable at law. 
Where both the parties to a transaction know 
the truth as to matters therein stated, no ques- 
tion of estoppel by a false statement can arise. 
SiTARAM V. MT. HARKU BaI, 4 N. L. R. 28. 
(30 C. 639, R.) 

(158) — Conditional decree for foreclosiire — 
Mortgage-money made payable by instalment — 
Order of Court refusing to make decree 
absolute— Appeal— Civ.Pro. Cede, 1882, s. 540. 
“—An order of an Additional Di.strict Judge, re- 
fusing to make absolute a conditional decree 
for foreclosure, by which the mortgage-money 
was made payable by instalments, on the 
ground that all instalments due up to date 
have been deposited in Court, is a “decree” 
within the meaning of s, 2, Civ.Pro. Code ; and 
an appeal lies against such order under s. 540, 
Civ. Pro. Code. Pandurung y. Ram Chandra 
Yenkatesh. 4 N.L R. 54. i3 N.L.R. 65. 3 N.L. 
R. 146. 2N.LR. 178, 1C C. P.L.R. 1 11, R.) 
[R..4 N.L.R. 158.] 

(159) — Mortgage 6i/ condifionaf sale payable 
by instalments — Prouision for foreclosure m 
default — Right of mortgagee to sue for instal- 
nient due,— Where a mortgage by conditional 
sale provided for payment of the mortgage 
money by instalments and foreclosure in default 
of payment of instalments, mortgagee was 
bound to follow the conditions of the mortgage 
and had no right to sue separately for an in- 
stalment. Tne estate was liable for the debt 
and if the debt was not paid otherwise, it was 
discharged by the foreclosure. It was not open 
to the mortgagee to recover his money separa- 
tely from the mortgagor and from his property 
other than mortgaged. He was bound either 
to give up his mortgage or claim money only 
or keep to his mortgage and follow the condi- 
tions thereof. MAHADEO v. BUKHTAWAR 
Mall, 2 C. P.L.R. 229. 

(160) — When mortgagee may sue for considera- 
tionmoney — Mortgage in possession — Foreclosure 

Accounts— Liability of mortgagor . — A mort- 
gagee may. for good and sufficient cause, such 
as not obtaining or being deprived of possession 
of the property by process of law, sue for the 
consideration money. A mortgagee in posses- 
sion IS required to account to the mortgagor 
before foreclosure. A mortgagor is liable to a 
mortgagee, notwithstanding the alleged owner- 
ship of a third party. SHECK MAHOMED 
Buksh V. ThAKOOR DYAL 81NOH, 1 W.R. 
368. 

(IC}1)— Court not to refuse to consider profits 
during possession of mortgagee. — In taking 
accounts between the parties to a suit for fore- 
closure, it would not be equitable to refuse to i 

0. VII— 19 
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consider the profits that accrued due, while the 
property was in the possession of the mortgagee, 
though after the expiry of the lease between 

them. Muratsingh Lachmansingh v 
Baktawarsinoh. 6 C P.L.R. 22. 

(162) Mortgage— Law of foreclosure in Ben^ 
gal as established by Regulations and practice — 
Benamee lease — Error in plaint, no bar to relief 
really sought Conditional sale — Foreclosure- 
Sun for possession and mesne profits — Necessity 
for mortgagee in possession to ptoduce account 
books in Court— Reg. XV o/ 1793, s. 11.— up 
to the year 1806, the rights of the holder of a 
bye-bill-wufa (conditional sale) were enforce- 
able according to the strict terms of tbe contract. 
It was then necessary for the mortgagee, if he 
wished to save his estate from forfeiture, to 
tender tbe amount due, or to pay it into Court, 
pursuant to the provisions of Regulation I of 
1798, within tbe period stipulated for tbe 
re payment of the loan. Regulation XVII of 
1806 first introduced a modification of tbe strict 
rights given by tbe contract. S. 7 of that Re- 
gulation gives the mortgagor a right of re- 
demption within one year after an application, 
by the mortgagee to the Court under s. 8 
of that Regulation. After such an application, 
the mortgagor must either pay or tender the 
money lent, or the balance then due. if any 
part of the principal sum has been discharged', 
and if the mortgagee has not been in possession, 
any interest that may be due, or he must make 
a deposit pursuant to s. 2 of Regulation I of 
1798. The general effect of these Regulations 
is, that if anything be due on the mortgage 
and tbe mortgagor makes no deposit or an in- 
sufficient deposit, tbo right of redemption is 
gone at the expiration of the year of grace. 
The title of tbe mortgagee, however, is not 
even then complete. A mortgagee after having 
done all that Regulation XVlI of 1806 requires 
to be done in order to foreclose the mortgage 
and make the conditional .sale ab.^olute, must 
bring a regular suit to recover pos-session if ho, 
is out of possession, cr to obtain a declaration 
of his absolute title if ho is in possession. In 
that suit tbe mortgagor may contest the vali- 
dity of the conditional sale, or the regularity 
of the proceedings taken under Regulation 
XVII of 1806 in order to make it absolute. He 
may also allege and prove that nothing is due 
or that the deposit which be has made is 
sufficient to cover what is due, but the issue 
in so far as the right of redemption is con- 
cerned, will bo whether anything, at the end of 
the year of grace, remained due to tbe mort- 
gagee. and if so, whether the necessary deposit 
bad been then made. If that is found against 
the mortgagor, the right of redemption is 
gone. [Appr., 15 W.R. P.C,, 35 = 7 B.L.R, 
136 = 13 M.I.A. 560 ; Expl., 3 Agra 358; R., 13 
W.R. 44, 17 W.R, 197. 3 A. 610=A.W.N. 1881 
31,3 A. 770= A.W.N. 1881, 66. 6 A. 344 = A w’ 
N. 1890, no, 12 B. 36. A.W.N. 1893, 209 -16 A* 
59; /)., 16 W.R. 251, A.W.N. 1892, 108=14 a! 

405.] Tbedefenaant’shusband gave the plaintiff 
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5.— Foreclosure — continued. 

'in instrument '.vhich purported to be an abso- 
lute bill of sale of certain lands in consideration 
of a certain sum advanced. On the same day, 
the pUintiS executed to the defendant’s hus- 
band an \krar importing that on payment of 
the said sum with interest on a specified date, 
the sale should be void ; but that in the event 
of the seller not paying the principal and 
interest according to his engagement, the ikrar 
was to be null and void, and the purchaser was 
to become the absolute proprietorof the pro- 
perty. On the day before the date of the bill of 
sale, the defendant’s husband had granted a 
lease of the mortgaged premises benainee to the 
plaintiS’s son. but really to plaintiQ who, under 
color of it. obtained possession of the mortgaged 
premises. Plaintiff commenced this suit in 
order to complete his title under the foreclosure. 
Treating the lease to hi« son as a subsisting 
lease to that person, and himself as out of 
possession, plaintiff asked to have possession 
decreed to him together with mesne profits. 
Seld (n) that, as the real object of the suit was 
to perfect plaintiff’s title as absolute owner of 
the property, he was not debarred from that 
relief, if bo was otherwise entitled to it, be- 
cause, under an erroneous view of the lease, he 
had asked for it by his plaint in a somewhat 
different form and with something to which he 
was not entitled. (6) That the lease did not 
save the plaintiff from the liabilities whilst it 
gave him the advantages of a mortgagee in 
possession, still less could it be taken to modify 
the terms of the conditional sale, (c/ That the 
plaintiff was entitled to possession of the mort- 
gaged premises as absolute owner by virtue of 
the conditional sale which had been duly made 
absolute, but was not entitled to a decree for 
any mesne profits. [Cons.. 6 C. 564 = 7 C.L.R. 
683.] Under s. 11, Regulation XV of 1793, the 
production of accounts by a mortgagee in 
possession scekiiig to foreclose, cannot be called 
for when there is neither plea nor proof that 
the usufruct bad liquidated the principal and 
interest, and where no deposit had been made 
to cover the balance admitted to be due. The 
necessity for a mortgagee in possession to pro- 
duce his accounts arises : —First, when the 
mortgagor has deposited the principal money, 
leaving the question of interest to be settled by 
an adjustment of the account ; secondly, when 
the mortgagor has deposited all that he admits 
or alleges to be due ; and thirdly, when he 
pleads and undertakes to prove that the whole 
of the principal and interest bad been liquida- 
ted by the usufruct of the mortgaged premises. 

Forbes v. ameeroonissa Begum 5 w R 
P.C. 47 = 10 M l. A. 3W. [F., 11 W.R.P.C. 19 ] 

{lG3)^Payment by puisne mortgagee of 
amount due under prior mortgage-decree to which 
he was party and acceptance of the amount by 
decree-holder— 3uit by puisne mortgagee for 
foreclosure decree in respect of amount so paid 
~‘CiV‘ Pro> Code, s. 214, whether such 
6arred by — Transfer of Property Act 
M. 74, 85, 86 Form of foreclosure-decree.-— 
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A mortgage-decree directed, that, in the event 
of the decree amount not being paid within a 
certain time, the defendant should be absolute- 
ly debarred of all right to redeem the mort- 
gaged property. A puisne mortgagee, who was 
a party to the suit, paid the decretal amount 
in Court and the amount was taken out by the 
decree-holders. Thereupon, the puisne mort- 
gagee made an application to the Court that a 
decree (or absolute foreclosure of the mortgaged 
property might be prepared in his favour. The 
Court did not allow the application, on the 
ground that the puisne mortgagee had become 
the representative of the prior mortgagee under 
s. 74 of the Transfer of Property Act and was 
entitled to bring a suit for foreclosure, but 
that he had not acquired the status of a decree- 
holder, and that, while he was deft’ndant, he 
could not execute the decree as decree-holder. 
Hence, the present suit by the puisne mortga- 
gee. The plaint contained a statement of all 
the material circumstances but the prayer of it 
was inartistically framed. The Court of first 
instance gave a decree in plaintiff’s favour but 
the High Court reversed it on the ground that 
the suit was barred by the provisions of s. 244, 
Civ. Pro. Code. Held, though the prayer of the 
plaint is inartistically framed, it is sufficient, 
with the aid of the prayer for further relief, to 
enable the Court to give the plaintiff the appro- 
priate relief, if be is otherwise entitled to it. 
Held, also, that, on payment by the puisne 
mortgagee of the sum into Court within thetime 
allowed and acceptance of that sum by the then 
plaintiffs, the decree was spent and became dis- 
charged and satisfied. There was, therefore, 
nothing left to be done in the execution depart- 
ment. It is true that the present plaintiff, 
havingmade that payment acquired, under s. 74 
of the Transfer of Property Act, all the rights 
and powers of the first mortgagees as such. 
But this would not have the effect of reviving 
or giving vitality to a decree which by theterms 
of it had become discharged. A new decree is 
required to work out the respective rights of 
the parties under the other peculiar circum- 
stances of the case. S. 244, Civ, Pro. Code, isnot 
therefore a bar to the presentsuit. Further, their 
Lordships expressed an opinion that the form 
of order given in s. 86 of the Transfer of Pro- 
perty Act contemplates a suit between one 
mortgagee and the mortgagor only and should 
not be treated as a common form to be literally 
followed in every suit for foreclosure, but to be 
adapted to the particular circumstances of each 
case. To regulate the rights of puisne mort- 
gagees. in mortgage decrees, to redeem a prior 
mortgage, a form of orHer known in the Chan- 
cery Division of the High Court in England 
might be adopted in India. GOPI NARAIN 
KHANNA V. BABU BANSIDHAR, 9 C.W.N. 577. 
P.C. =27 A 323 = 2 A. LJ. 336 = 2 C L J. 173 
= 7 Bom. L R 427=15 M.L J. 191=32 l A. 

123 = 8 Sap. 799. 

(164) — Foreclosure, Suit for — Decree for fore- 
closure, Alteration of, before making absolute^ 
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Decree for foreclosure in respect of part of 
mortgaged property subseqiuni to order absolute 
in respect of the retnaimng part-— Transfer of 
Property Act, s. 87— Execution of decree— Code 
of Civil Procedure, s. Mortgage.— The de- 

fendant and bis father who were living in 
union owned between them a 6 p. share which 
the father in 1892 morigaged to the plaintifi 
by way of conditional sale. The plaintiS sued 
for foreclosure and obtained a decree nisi in 
February. 1897. To that suit the defendant 
was not made a pany. Before the decree 
could be made absolute, his father died and 
the plaintiQ’s application for an order absolute 
was made against the defendant who objected 
that his interest in the property should be ex- 
cluded from the operation of the decree and the 
objection was allowed by the Munsifi and an 
order was passed making the foreclosure abso- 
lute in ^•■^uect of the father’s share only. The 
plaintiff tb^^u sued for a declaration that the 
defendant Wis bound by the foreclosure decree 
passed against his father and that that decree 
should be made absolute as regards the defend- 
ant’s interest. That suit was finally dismis- 
sed. The plaintiff brought the present suit for 
half the amount due upon the mortgage at the 
date of the previous decree and, in default of 
payment, foreclosure of the defendant’s right to 
redeem bis interest in the property. Held, that 
the suit was not barred by s. 244. Civ. Pro. Code 
so far as regards the questions whether the 
mortgage made by his father was binding upon 
the defendant and whether the defendant was 
bound to pay bis father’s debt out of any family 
prooerty which had passed to him by survi- 
vorship ; but that having regard to the provi- 
sions of s. 87 of the Transfer of Property Act. 
the foreclosure of the facher^s interest having 
been made absolute on account of the non-pay- 
ment of the whole debt, the suit was not main- 
tainable. Ra ja Ram v. Sheoxml Singh, 7 
0 C. 137. 

Mortgage suitbetween Hindus —Foreclo- 
sure decreein Supreme Court — Effect — Pendency 
of suit in Supreme Court— Supplemetital suit in 
zilla Court — Effect — Mortgage— Fraud of mort- 
gagee — Purchase by mortgagee in possession at 
sale for arrears of revenue— Effect on equity of 
redepmlinn . — The effect of a foreclosure decree 
in the Supreme Court in a mortgage suit, bet- 
ween Hindus is equivalent to adecree establish- 
ing proprietary right in the Company’s Courts, 
on similar suits on the like instruments. The 
mere pendency of a suit in the Supremo Court 
)s no bar to tbo prosecution of a suit in the 
Zilla Court intended to bo simply in further- 
ance of, and supplemental to the suit in the 
Supremo Court. The equity of redemption is 
notloi^b where a mortgagee in possession fraudu- 
lently allows the Government revenue to fall 
into arrears with a view to the land being put 
up to sale and becomes the purchaser of >t at. 
the Government sale for arrears NAWAIi 

SiDHi Nazir ali Khan v, Oioodhyaram 
Khan, 5 W.R.P.C. 83 = 10 M.I. A. 510 = Suth. 
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P.C. 633. {Expl, 1 B L.R. P.B , 58 = 10 \V. 
R. P.B. 51; 26 M. 385=13 M.L.J. 129; 

Rel. on. 7 Ind. Cas. 772, 7 Ind. Cas. 21 = 12 C. 
L.J. 336; R., 20 W.R. 333, 34 C. 241=5 C L. 
J. 385.] 

(1661— .4cf VIII of 1869, s. 246— Portfc/osure, 
decreefor—Executicni—S'ile -Objection by alien- 
ees pendente lite— of judgment-debtor. — 
Where a mortgagee having petitioned for sale 
under a decree for foreclosure. E and P came 
forward to claim under conveyances made by 
the judgment-debtor pendente lite. and Jho 
Moonsiff ordered tbo sale of the rights and in- 
terests of the judgment deotors held, that the 
sale was inoperative and the Moonsiff’s order 
inapplicable to the case and that the decree- 
holder had a right to the property sold which had 
been originally pledged to him. E and P could 
only take the property as subject to the rights 
of the parties to the suit, and the Moonsiff 
should have treated them as the judgment- 

debtors. Shaikha Eida V. Ram.iug Pan. 
DEY, 21 W.R. 14. 

(\87)— Sale— Transfer of Prooerty Act, IV of 
1882, s. 58.— Where a mortgage bond provided 
that, until the payment of the principal and 
interest, certain properties of the mortgagor 
were hypothecated as security for the said debt 
and that the mortgagor would not transfer 
those properties in any way and that if, on the 
fixed date, the principal and interest were not 
paid up m a lump sum as stipulated, tbo 
creditor was at liberty to realize hi.s money 
from the hypothecated property by a regular 
suit, or by an application for foreclosure ; held, 
in a suit for foreclosure brought on the mort- 
gage, that the mortgage deed was not an 
instrument of conditloDal sale within tbo 
meaning of 9. 58. Tr. P. Act. that it was no 
more than an agreement by way of mortgago 
in which the mortgagor pledges certain pro- 
perty for money advanced, that the document 
could not be construed a.s an agreement for 
foreclosure in its commonly accepted sense, as 
applied to instruments of conditional sale, that 
the suit proceeded upon that basis bub that it 
was competent to the Court, in lieu of a decree 
for foreclosure, to make a decree for salo of the 
mortgaged property. SHEOAMBAR PANDKY 
V. PAKHARUDDIN AHMAD. A,W.N. 1886, 11. 

(168) — S/ite for foreclosure— Subject-matter, 

value of—Jurisdiciion.—Beld, that a suit lor 
foreclosure of a mortgage of land is a suit foe 
land. (9 B L.R. 171. 27 M. 157. 22 B. 701, R.) 
Held, further, that the value of the subject- 
matter of such a suit cannot exceed value of 
the mortgagor’s interest which will pass to the 
plaintiff mortgagee on foreclosure. GIRDHABI 
LAL V. 8HEO Nandan LAL, 11 O.C. 134 (8 

A. 438. R.) 

{169)— Sf or tgngee in pos-iession— Application 
for foreclosure of mortgage -Limitntun— Limi- 
tation Act, arts. 135, 147 and 178— Bang. Reg. 
XVII o/ 1806, s. 8.— There is no authority for 
holding that a mortgagee in posicssion is bound 
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continued. 

5. — Foreclosure — c(yntinued. 

to apply for foreclosure within 12 years from 
the date of the default. He can take out fore- 
closure proceedings at any time during the 
subsistence of his mortgage. Nagar v 
SAUDAGAR, 57 P R. 1908 = 115 P.W.R. 1908. 
(121 P-R. 1891.35 P.R. 1899. 103 P.R. 1901, 
E.B.. G5 P.R. 1906. 4 M. 172. R.) 

(170) -^Mortgagee without possession — Fore- 
closure . — The right of a mortgagee without 
pof^sessiou to effect foreclosure does not cease 
12 years after the alleged mortgage. The 
possession of the mortgagor is not to bo 
presumed tp bo adverse to. but may bo perfectly 
reconcileablo vyith. the subsisting lien of the 
mortgagee. KALI COOMAR DUTT ROY v. 
JUGGUT SOONDEREE CHOWDRAIN. 1 W.R. 
239. 

(171) — C-ise heard by Court of two or more 
Judges — Difference of opinion between Judges — 
Procedure — Mortg'igee under English deed right 
of, to ioreclose immediately upon default — 
Possession subject to mortgagor's right of 
redemption — Suit to recover possession under 
mortgage — Limitation — Cominencement. — In 
this case the two Judges who heard the case 
originally failed to expressly state the point of 
law on which they happened to differ, and it 
was held that though s. 23 of Act XXIII of 
1861 did not clearly state the manner in which 
the point upon which the Judges differ is to be 
stated or how the proceedings are to be framed, 
yet it is clear that, in a Court where the con- 
currence of two or more Judges is necessary to 
a judicial determination, theremust be a bring- 
ing together of the minds of the Judges and an 
expression of opinion thereafter. In the present 
case, however, the Judges differing in opinion 
on points of law having omitted to state the 
particular points upon which they differed, 
there cannot be taken to have been any deter- 
mination of the appeal, and where such a case 
is referred to other Judges for final determi- 
nation such other Judges have jurisdiction to 
go into the whole case. [F., 12 W.R. 397* 
/I'ppf., 8 W.R. 171; R., 9 W.R. F.B.. I, 6 A. 
468; D., 15 C.L.J. 360.] Under an English 
deed mortgage prepared according to the 
English form, the mortgagor conveys the > 
property to the mortgagee, and the latter 
becomes entitled to recover possession of the 
property. He is in fact entitled to such posses- 
sion even before the foreclosure, immediately 
the default was made, and he would hold such 
possession subject both to his own right to 
foreclose and to the right of the mortgagor 
to redeem. The tight of the mortgagee to sue 
for possession does not depend upon his obtain- 
ing a decree for foreclosure, and where a person 
has in good faith purchased the whole or a 
portion of the rights of the mortgagor before 
any suit was pending against him, the decree 
in the foreclosure suit cannot be deemed to 
bind such person. KHELUT CHUNDER GHOSE 
V. TARACHARN KOONDO CHOWDHRY, 6 W.R. 
269. lAffirmed on appeal to Privy Council, 8 


continued. 

5.— Foreclosure— con/inwed. 

B L.R. 104. P.C. = 16 W.R. P.C., 33 ; Appl.-, 
27 C. 185 ; R., 12 C. 614, 14 C. 464 ; D., 9 B. 

I H.C. 53*] 

(172) ~Foreclosure suit—Limitation^Act IX 

of 18/1, art. 135. — Held that, as regards a 
foreclosure suit, limitation told against the 
mortgagee from the time when be was first en- 
titled to possession, and not from the accrual 
of any cause of action. Lall Mohen GuN- 
GOPADHYA V. PROSUNNO CHUNDER BANER- 
JEE. 24 W.R. 433. [D.. 10 C. 68 ; Cons,, 6 C. 

564 ; R., 12 C. 614.] 

(173) — Novd/ion of contract— Suit for fore- 
closure— Limitation Act, 1859, s. 1 . Act IX of 
1871. sch. II. arts. 135, 144 and Act XV of 1877, 
s. 2, sch. II, art. 147. — Where after the execu- 
tion of a usufructuary mortgage, part only of 
the money is advanced by the mortgagee and a 
proportionate part only of the prooecty is left 
in his posse-ssioD, and subsequently a contract 
is entered into by which the transaction is con- 
verted into a mortgage by conditional sale and 
the undelivered portion of property is surren- 
dered by the mortgagee, the latter cannot sue 
for foreclosure on the basis of the original 
mortgage which was superseded by the new 
contract, or, in respect of the whole of the 
mortgaged property. Though a suit for fore- 
closure on a mortgage of 1861 instituted after 
the commencement of the Limitation Act of 
1877 would be in time by that Act, yet, it 
would be barred if the time for the suit had 
expired before that Act came into force. The 
period of limitation applicable to a suit for 
foreclosure was 12 years under cl. 12 of s. 1 of 
Act XIV of 1859, and under arts. 135 and 144 
of sch. II to Act IX of 1871. A suit for fore- 
closure on a deed of 1861 was therefore barred 
before the Act of 1877 came into force, 
Karimdad Khan v. :\Iusta(^im Khan, 26 A. 

4 = A W.N. 1903. 175. |U A. 144, 14 B. L.R. 
87. 4 G. 283, 1 Agra. F.B.. 102. D.) 

Mortgage of absolute occupancy bolding 
without landlord's consent — Possession given 
to mortgagee under foreclosure decree — Right 
of landlord to recover possession — SeeC.P. ACT 
XVII OF 1889, s. 38. 12 C.P.L.R. 144. 

Mortgage by absolute occupancy tenant of 
several holdings— Splitting up of mortgage for 
ascertaining value thereof— C.P. ACT XVII 
OF 1889, s. 38 (2). 11 C.P.L.R, 17. 

Both parties agriculturists — Foreclosure-pro- 
ceedings taken and completed before the Act — 
Necessity for reference to Collector — See PUN. 
ACT XIII OF 1900. fi. 9. els. 2 and 3. 5 P.R- 
1905 = 97 P.L.R. 1905. 

See PUN. ACT XIII OF 1900, 3. 9 (3), 150 P. 
L.R. 1901. 

Requirements of valid notice in the case of 
foreclosure — See U.P. ACT XVIII OF 1876, 
ss. 10, 11, 12. 13. 10 O.C. 179. 

Mortgage-decree before passing the Bun- 
dlekand Land Alienatiou Act — Order absolute 
for foreclosure — See U.P. ACT H OF 1903, s. 9 
(3), 3 A.L.J. 738 = A.W.N. 1906, 271- 
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continued. 

5. — Foreclosure— continued. 

Person entitled to notice of foreclosure — 
Objection raised by mortgagor for want of 
notice to co-occupant — Pre emption — See 
Berar Land Revenue Code. ss. 206. 2U, 
8ub-3. 1, cl. (a), 3 N.L.R. 84. 

Setting aside ex parte order absolute — See 
Civ. Pro. Code, 1908. 0. IX, r. 13, 16 C.P.L. 
R. 92. 

See Civ. Pro. Code, 1908 . 0. XXI, rr. 9i. 
92, A.W.N. 1884, 318. 

Refusal of costs to plaintiff— See COSTS — 
Special Cases. 13 C.P.L.R. 74. 

See Costs— SPECIAL Cases, i B.L R. O. 

■C., 27, 2 Ind. Jur. N.S., 160. 

Appeal arising out of a suit for foreclosure — 
Court fee is payable on suoject-matter in dis- 
pute in appeal, not on the principal money 
secured by the mortgage— See COURT FEES 
ACT. 1870, 8. 7 (e), cl. IX, sch. 1. art. 1, 5 
A.L J. 53l=A.W.N. 1908, 247 = 4 JI.L.T. 448 
= 30 A. 547. 

Appeal, memorandum of — Suit for fore- 
closure— Only amount found duo challenged on 
appeal — Stamp duty to be paid — See CoURT- 
Fees act. sch, 1. art. 1. 1870. s. 7, cl. IX, 5 

N.L.R. 130 = 3 Ind. Cas, 920. 

Entry on land by mortgagee after decree 
absolute — Right to crops on land — See CROPS, 
15 C.P.L.R. 141. 

See Estoppel — Estoppel by con- 
duct. 155 P.R. 1882. 

No direction for delivery of possession in 
decree for foreclosure — Right of decree-holder | 
to be placed in possession by way of execution 

—See Execution of decree— applica- 
tion for execution and powers of 
Court. 17 C.P.L.R. 62. 

Ex parte order absolute for foreclosure — 
Refusal to set it aside— Appeal— See EX-PARTE 
ORDER, 2 Ind. Cas. 67. 

Mortgage by father — Foreclosure decree 
against father binding sons’ interest also — See 

Hindu Law— joint family, 6 B. 687, 
(Note 2). 

See Hindu Law— widow, 1 A. 503. 

See Interest— Special Cases, 28 P.R. 
1897. 

Order for — See JURISDICTION— SUITS FOR 
liAND, Cor. 125. 

See Jurisdiction — Suits i*or land, 

Bourko O.C. 319, 1 Ind. Jur. N.S. 40. 

See LANDLORD AND TENANT— TRANSFER 
OF LANDLORD’S INTEREST. 12 C.L.R. 479. 

See Letters Patent, High Court, 
1865, B. 12, Calcutta, 11 B.L.R. 301. 

Foreclosure of mortgage by conditional sale 
—Limitation — 5ee LIMITATION ACT. 1909, 
fl. a.arts. 182, 147, 11 C.W N. 959, F.B. = 6 
C.L.J. 237 = 84 C. 941. 


/If or/^a^e— continued. 

5. — Foreclosure — continued. 

Suit fer foreclosure — Suit for possession bar- 
red— Effect — See Limitation act, 1908. 
s. 31, 9 Ind. Cas. 1038. 

See Limitation act, 1908, art. 10, 2 Agra 
364 . 

Suit to declare, against the heir of a mort- 
gagee by conditional sale who has foreclosed 
is governed by art. 120 of the Limitation Act — 

See Limitation ACT. 1908. arts. 120, U-i, 3 

Bom. L.R. 707, 

See Limitation act, 1908, arts. 135 and 
144, 35 P.R. 1899. 

Suit for possession after, by mortgagee— 
See Limitation act, 1908, art. 144, 6 C. 564 
= 7 C L.R. 583. 

See Limitation act. 1908, arts. 144. 135. 
90 P R. 1895. 

Decree for foreclcsure- Appeal against a por- 
tion of the decree— lOxecution of appellate dec- 
ree — Application for order absolute — Limita- 
tion Act. arts. 178 and 179 -Transfer of Pro- 
perty Act, ss. 86 and 87— See LIMITATION ACT, 
1908, arts. 181. 182. 2 A.L.J. 180. FB.=A. 
W.N. 1905. 70 = 27 A. 501. 

Decree for, not final decree — Lis pendens — 
See LlS PENDENS, 3 A.L.J. 675 = A. W.N. 1906. 
283 = 29 A. 76. 

See LUNATIC, 10 B.L.R. 364 = 19 W.R. 163. 

Gift to equity of redemption — Validity under 
Muhammadan Law — Notice to donee of fore- 
closure— See Mahomedan Law— Gift, 86 P. 
R. 1910=130 P. W.R. 1910 = 171 P.L.R. 1910 
= 8 Ind. Cas. 307. 

Suit by sub-mortgagee — Parties— See MORT- 
GAGE-GENKRAL. 5 Ind. Cas. 654 = 12 C.L.J. 
137. 

Suit for foreclosure against assignee of mort- 
gaged property — Representatives of mortgagor 
—See Parties to suits— General, Bourke 

O. C. 319. 

See Plaint— Verification and Signa- 
ture. 1 B.L R. A.C. 100=10 W.R. 145. 

Power of sub-mortgagee to sue for sale of 
mortgagee rights of his mortgagor— "See 
Pleadings. 7 ind. Cas. 167 = 12 C.L.J. 357. 

See Practice and Procedure, 3N.W.P. 

176. 

Effect of Punjab Alienation of Land Act bn 
suits for possession after foreclosure of mort- 
gage — See Pre-emption — General, "20 

P. R. 1905=77 P.L.R. 1905. 

See Pre emption-General, 3 O.C. isv, 

82 P.R. 1880. 

In a suit for pre-emption in the case of a 
mortgage by conditional sale, the cause of a«- 
tioD arises at the time of the execution of the 
deed as also at the timo when the mortgage is 
foreclosed — See PRE-BMPTION — CONSTRUC- 
TION OF WAJm-UL ABZ, 27 Aw ’12=A.W.N. 
1904, 149=1 A.L.J. 353. 
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Mortgage — continued. 

5.— Foreclosure — continued. 

Effect of — On right of pre*emption — Sale, 
when complete — Limitation — Cause of action 
— Nee PRE EMPTION — RIGHT TO PRE-EMPT, 
e O.C. 275. B. 

See Pre-emption— Right to pre-empt, 

35 P.R. 1891. 

See Pre-emption— Miscellaneous, a. 

W.N. 1886, 67. 

See PRi\nr Council, Practice of— Mis- 
cellaneous, 5 W.R. P.C. 47 = 10M. I. A. 
340. 

Foreclosure proceedings taken under Reg. 
XVll of 1906 — Validity — Procedure — See 
Ben. Reg. XVII of 1806, 12 Ind. Cas. 345. 

Mortgage — Foreclosure proceedings — Service 
of notice — Substituted service when permissible 
— dDcmaud by registered notice — Burden of 
proof— Evidence — See Ben, REG. XVII OF 
19DG. 63 P.L.R. 190-2. 

See Ben. Reg. XVII OF 1806, A.W.N. 
1882, 25. 

Foreclosure of mortgage by conditional sale — 
Notification to mortgagor — See Ben. REG. 
XVH OK 1806. s. 8. A.W.N. 1906. 309 = 29 A. 
145 = 3 a.L.J. 857. 

See BEN. REG. XVII OF 1806. 8. 8. 14 B.L. 
B. 87 = 22 W R. 90. 14 C. 451, P.L.R. 1900. 
p. 465 = 6 P.R. 1901. 

See RES .lUDiCATA- G eneral, a.W.N. 
1892. 51. 

Mortgage — Sale of equity of redemption 
prior to suit for — Right of mortgagor to appeal 
against foreclosure decree — See RIGHT OF 
appeal, 1 M.H.C. 7. 

See Sale— General, 8 P.L.R. 1903, 

See Succession Certificate act, 1889, 
8. 4, A.W.N. 1900, 94. 

See Transfer of Property act, 1882, 
8. 2, 2 C. P.L.R. 130. 

When a mortgagee can foreclose a portion of 
the mortgaged property — See TRANSFER OF 
Property act, 1882. s. 60. 3 C.L.J. 377. 

Suit by mortgagee by conditional sale — 
Portion of property exempted — Persons interest- 
ed in the property oiemptcd not necessary 
parties— See TRANSFER OF PROPERTY ACT 
1882, 8. 85, 2 A.L.J. 630. P.B. = A.W.N. 1905’ 
244 = 28 A. 174. 

Joinder of prior mortgagee in suit for fore- 
cloanro or sale — Necessity for continuing till 
the end— See Transfer op Property Act 
1882. 8. 86, 17 C.r.L.R. 139. 

Decree under s. 86 of the Transfer of Property 
Act — Suit by mortgagee — Decree directing pay- 
ment by mortgagor ^yithiu a certain time and 
in default of foreclosure — Default by mortgagor 
—Possession of mortgagee adverse — Second suit 
h^ mortgagor for redemption barred — See 

Transfer of Property act, 1882, s. 86. 
8 0. C. 33. 


/M or/j^a^e— continued. 

5. — Foreclosure — concluded. 

Decree for foreclosure obtained against all the- 
defendants — Order absolute obtained only 
against some of the defendants— Effect — See 

Transfer of Property act, 1882, ss. 86, 

87, 10 Ind. Cas. 174. 

Conditional decree for foreclosure or sale— 
Mortgagor’s right to claim redemption before 
expiry of term — See TRANSFER OF PROPERTY 
act, 1882, sa. 86 and 88. 1 N.L R. 106. 

Necessity for notice to judgment-debtor 
before making order absolute for foreclosure— 

See Transfer OF Property act. 1892, s. 87, 
9 C.P.L.H. 5. 

Mortgagor paying only part of sum under a 
foreclosure decree, not entitled co claim return 
of sums, paid by him, before passing of order 
absolute to foreclose mortgaged property, in 
lieu of balance unpaid by him— S'ee TRANSFER 
OF Property act. 1882. s. 87, lo O.C. 354. 

Mortgage — Order absolute for — Without no- 
tice to mortgagor — Maintainability of applica- 
tion to set aside such order — See TRANSFER 
OF Property act, 1882, ss. 87, 89. 32 C. 253, 
P.B. = y C.W.N. 81. 

See Transfer of Property Act, 1882, 
s. 88, A.W.N. 1885, 329. 

6. — Form of Mortgages. 

See Construction OF mortgage deeds, 

(D — Siitt on mortgage — Defendant' s plea that 
he was vendee and not mortgagee, onus of proof* 

In a suit for possession wherein the plaintiff 
alleges that the defendant is his mortgagee, but 
the defendant answers that the deed is one of 
sale to him and not of mortgage, the form of 
the instrument is not by itself conclusive, but 
the question will have to be considered whether 
or not there continued to be a debt from the 
plaintiff to the defendant- Where it appears, 
aliunde, as, for instance, by tLe conduct of the 
alleged vendee, the defendant, and. by the 
entries in bis accounts treating the considera- 
tion money in the alleged deed of sale as a con- 
tinuing debt due to him, that the deed was 
intended as a mere security for money and 
that he so treated it, the Court will have to 
regard it as such accordingly. GOVINDA v. 
JESHA PremaJI. 7 B. 73. [iT., 13 M. 494; B., 
22 B. 245, 2 Bom. L.R. 1058. 72 P.R. 1901* 
114 P.L.R. 1901.] 

(2) — Agreement compromising pe^iding suif—' 
Creditors to be in possessio?Lo/ debtor's property 
for certain time in satisfaction of debt — Right 
of debtor to claim redemption. — By the terms 
of an agreement entered into by the plaiotiS 
and defendants, a pending snit was compro- 
mised and payment of an ascertained balance 
found duo by plaintiff was secured by the 
creditors (defendants) being placed in possession 
of plaintiff's land for a certain number of years, 
with the right of enjoying all the rents and 
profits thereof, subject to the payment of a 
fixed rent part of which was to be paid to th& 
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Mortgsge — continued. 

6. — Form of Mortgages— 

plaiaiiS and the rem iindar to oe retained by the 
creditors tovivards p-iymaut of the debt. Held that 
the agceetnenc was a moctgige, and, as such, 
redeemable on the usual terms. Mashook 
ameen Suzzada V. Marem Reddy. 8 M.H, 
C. 31. [Appr., 2 M. 45 ; R., 2 M. 314, 4 M. 
113, 20 B. 677 : D., 16 M. 436,] 

{Z)^Mortgage — Intention — Constniction . — 
For creating a mortgage, it is sufficient, if it 
appears from the deed, that it was the inten* 
tioQ of the pitties to create a charge upon the 
land. If the iuoeutiou can be collected from 
the initrumont, the form of expression is not 
mitenal. Toe p articular instrument in this 
case construed {Hnkby J., dubitante,) to 
indicate an intention of creating a mortgage, 

Rajkumar Ramgopal Narayan Singh v. 
Ram Dutt Chowdhry. 5 B.L R. 264. F.B. 
= 13 W R F.B. 82. [F.. 13 A. 28; R., 1 A. 611, 
L.B R. 1893— 19J0. 340, 33 0. 1131 = 4 C.L J. 
121 = 10 O.W.N. 1010; D., 20 W.R. 12. 3 C. 
336=1 C.L R. 91, 7 C. 196 = 8 C.L.R. 454.] 

(4) — Loiu ofmjney — Lender put ;/i possession 
of rents and profits of land — License — Mortgage- 
— Where the lender of money is put in posses- 
sion of the rents and profits of land for pay- 
ment of interest on the loan, this is not a mere 
license or permission which can be revoked by 
the borrower at his pleasure, but is in the 
nature of a mortgage transaction in respect of 
which a suit for redempti m can be brought. 
Khooshal Rae V. Jankee Doss. 2 N.W. 
P. 9. 

(5) — Transfer of land in consideration of debt 
— Mutation of names — Agreement to re-transfer 
"-Djcument creating no right in immoveable 
properly, not compulsorily registrable under 
s. 17 of Act HI of 1877. — In consideration of 
debts due to defendant-appellint, transfer of 
revenue khaba was effected in his name by the 
plaintiff-respondent. Some years later, ap- 
peUanb agreed ou certain conditions to effect the 
oh.ange ot theknatv again into the pUmtifi’s 
name after the debt due by tbo latter was 
satisfied, and eteoutod an instrument intended 
to serve ai evidence of such agreoment. On 
the question as to the necessity or otnerwise of 
the registration of the above instrument, held 
that it created no rights in land, but only 
amounted to a personal covenant to effect a 
mutation of names in the Government books 
when the debt was satisfied and as such did 
uot require registration. W<th respect to the 
true ebaraober of tbo previous transfer wbicn 
was recited in the said agreement, the High 
Oourt was of opinion that no Stic bad been 
male to the appellant but only a mortgage. As 
wts held by both tho lower Courts, wnoa tbo 
khata of the land was previously cransferroi, 
the parties intended not to effect a sale of the 
property, bub only a mor .gage for the security 
of debts duo bv the transferor to the transferee. 

Patel Ranohod v. bhikhabhai, 2i B. 701. 
[R.. 2 Bom.L.R. 1058; D., A.W.N. 1906. 180.] 


continued. 

6. — Form of Mortgages — continued. 

(6) — Advance on zur-i peshgi lease. — A lease 
was granted on a zur-i-peshgi advance for seven 
years at an annual jumma of Rs. 214-4 0, from 
which a deduction of Rs.ll 1-15 0 was to be made 
on account of interest ; and it was al-o stipulat- 
ed that if, after the expiration of the le^se. the 
loan was not repaid, the lease should continue. 
Held that, under the circumstances as stated 
above, the transaction between the parties was 
a mortgage. KiSHTO COOMAR SINCIH v. 

Chowdree Beera.i Singh. 2 Hay 159. 

(7) — l/’su/rucluary mortgagee — Right to pos-- 
session till discharge of debt . — Where a person, 
by paying off a mortgage debt, becomes a 
usufructuary mortgagee in place of the original 
zuripeshgidar . he has a right to remain in pos- 
session of the property until the discharge of 
tho debt by the usufruct. It is not necessary 
that be should sue for the amount due to him 
under the mortgage. SHAIKH FYEZOOLLAH 
V. SYUI) KAZIM HoSSEIN. 14 W. R 29. 

(8) — Construction of deed — Transaction 

whether mortgage or lease Name giveji indeed 
not material— Essentials for mortgage . — In this 
case, tho plaintiff ’s father who owed the defend- 
ant a sum of money gave him certain land for 
twenty years in consideration thereof. It was 
also agreed that if the defendant shall plant 
vines, be should be at liberty to rutain tbe land 
so planted even after tbe twenty years at a 
moderate annual rent. Plainiiff sought to 
redeem the laud as if it were subject to a mort- 
gage. He contended that the transaction was 
essentially a mortgage, and it being a mortgage, 
the agreement for a tenancy of undefined dura- 
tion after the lapse of the twenty years was 
void, as fettering the right of redemption neces- 
sarily incident toam>rCgaga. It had therefore 
to be decided whether tbe iran.^action amounted 
to a mortgage or uot, and, applying the usual 
test of mutuality of remedy, it was held that it 
was nob a mortgage. Not only was there no 
stipulation for interest, but there was no under- 
taking for the payment even of the principal in 
any case. The land had been granted for a 
term instead of the money and the grant extin- 
guished the debt. There was no debt and there- 
fore no mortgage. The only objection to tho 
operation of the clause of tenancy in tbe deed 
boing thus removed, the defendant was held to 
have the right to retain occupation at least of 
tho vine-yard planted and maintained by him 
on payment ot the agreed annual rent. ABDUL- 
BHAI V. KASHI. 11 B 462. [fl.. 12 O.P.L.R. 

96. 6 N.L.R. 65=6 Ind. Gas. 817 ; D., *21 B. 
704, 6 Bom. L.R. 630.] 

(9) — A mortgage, what is nol.— A more 

covenant that the debtor will not part 
with any of his property until payment of 
the debt, will not constitute a mortgage. 
GUROO SINGH V. LATAFUT HOSSAIN.3 C. 336 
= t C.L R. 91. [F., 8 C.L.R. 451 ; R.. 12 A. 

175.] 

(10) — Transfer of Property Act (IW of 1982L 
ss. 68| 93 — Mortgagee given possession of part of 



303 


THE ALL INDIA DIGEST. 


304 


or (gage — co □ t in u ed , 

6.— Form of Mortgages— continued. 

property under anomalous mortgage, rights of— 
A mortgage-deed with the stipulations that, on 
the exp.ry of the term fixed therein, the mort- 
gagor should be allowed to redeem the pro- 
Percies without paying back the principal 
amount borrowed by him or the interest there- 
on. and that, on the expiry of the above term, 
the mortgagee should deliver possession of the 
properties to the mortgigor without raising 
any oojection, would be an anomvlous mort- 
gage under s. 93 of the Transfer of Property 
Act. Where, on such a mortgage, the mort- 
gagor fails to deliver possession of part of the 
property mortgaged, it is not open to the mort- 
gagee to sue as under s. 63 of the Act, since 
that section cannot apply to a case where the 
mortgagee has been given no right to claim 
repayment. Nor can the mortgtgee continue, 
beyond the fixed term, in possession of the part 
of the property delivered to him. The only 
right the mortgagee could claim would be to 
remain in possession of the part for the stipu- 
lated period and to recover damagas for jthe 
breach of contract by the mortgagor in not 
having delivered possession of the whole land 
mortgaged. Visw\LI>JGA PILLAI v. Pal\NI- 
APPA Chetti. 21 M. 1. 

{ID— Advance taken by landlord^Security 
for payment of rent, lease not turned into mort- 
gage.— A landlord on giving a lease ordinarily 
takes an advance of monovs which are to be 
^edited to the lessee in his accounts as rent. 
The sums so taken are considered as security 
for the payment of the rent, and the fact that 
the money is always credited to the last year’s 
rent shows the meaning of the custom, which 
IS that, in case of a tenant’s absconding durinc 
the term of his lease, the landlord may have 
this sum at leist to fall back upon, and it has 
been never contended in any case of this des- 
cription that such an advance might change 
the lease into a mortgage. BABOO GridhaREE 
Singh v. Mr. Collis. 8 W.R. 497. 

(12 ) — Devise of immoveable property subject to 
ifs being mortgaged in a particular manner by 
the devisee -Properly mortgaged in a different 

manner— Enforceability of tnortgage.— Where 

by a will, certain immoveable property was 
devised subject to the condition that the devisee, 
who was also an executor, should, for the pur- 
pose of securing the payment of a legacy, 
execute a mortgage of the property m favour of 
the Official Trustee of Bengal, and the executor, 
mortgaged it to one of hi.s co executors; 
held in a suit by the co-executor to enforce the 
mortgage, that the suit was not maintainable, 
as the mortgage, not being in accordance with 
the terms of the will, was invalid, and conveyed 
no rights to the plaintiff. VAUGHAN v 
Heseltine. 1 A. 733. [R., l a. 76i.] 

(IS)— Agreement to sell referring to existing 

^riortgage—Stipulationas to re-purchase, whether 

makes transaction a mori< 7 ape.— Plaintiffs sued 
to redeem an alleged mortgage passed by an 
ancestor of theirs. The document put forward 
by them did not purport to bo a mortgage 
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at all but a sale deed. It recited a previous 
mortgage under which the mortgagee was 
already in possession, and stated that though a 
sale had been contemplated it had not been 
I effected, because the parties could not agree as 
to the exact price of the lands, and that the 
price of the lands having been afterwards 
settled the arrangement was CDme to under the 
instrument that, if within 5 years from its 
date, plaintiffs should pay the price so fixed 
with interest, they should have back the lands, 
the naortgagee accounting for the profits and 
that, in default of such piyment by the plain- 
tiffs, the lands should be tbe absolute property 
of the mortgagee. The question had to be 
determined whether plaintiffs hid a right to 
redeem i.e., whether there was a mortgage still 
subsisting. The document sued on was held 
to put an end to the mortgage that was sub- 
sisting at its date and substituted for it the 
agreement embodied therein which was not 
only not a mortgage but extinguished even the 
previous mortgage-debt so that the mortgagee 
could no longer enforce the payment of such 
debt to him- The mere stipulation for re- 
conveyance and re purchase could not by itself 
make the transaction a mortgage. To make a 
mortgage there must be a debt and in this case 
there was no debt and no transfer of the pro- 
perty as security for such debt. V.ASUDEO v. 
Bhau. 21 B. 528. [R., 2 Bom. L.R. 1058 ; 

£>.. 6 Bom. L.R. 630.] 

(14) — Vendor and purchaser — Agreement to re- 
convey, whether amounts to mortgage. — An 
agreement betvveen the vendor and purchaser 
of certain immoveible property that, on pay- 
ment of a certain sum by tbe vendor, within 
a specified time, the property would be restored 
to him, and that, on failure of such payment, 
it should become the absolute property of the 
purchaser, does not create the relation of mort- 
gagor and mortgagee; on the expiry of tbe period 
specified without any piymeut having been 
made, the property would vest in the purchaser 
absolutely. BhuB KUAR v. MUHaMMADI 

Begam, 6 a. 37 = A.W N. 1883,211. [R., 2 

Bom. L.R. 1058; D-, 19 A. 434.] 

(15) — Construction of documents — Sale of per- 
petual lease with condition of re-purchase — No 
mortgage. — Where a purchaser of land granted 
a mokurari potta (perpetual lease) of it, to the 
person, who advanced the purchase-money for 
him, not as a security for the debt, butas an abso- 
lute acquittance of it. and it wts also stipulated 
that. OQ payment of the debt without interest 
to the grantee or his heirs by the grantor or his 
heirs, the potta should be oaacelled without 
any claim to mesne profits by the grantor, held, 
the transaction was not a mortgage, but evi- 
dence of a sale and acquittance of a debt, with 
power to re-purcbase, under certain conditions 
personal to the vendor (grantor). SITUL PUB- 
SHAD V. Luchmi Purshad. 10 C. 30, P.c * 

10 I A. 129 = 13 G.L R. 382 = 4 Sar. 470. [F-. 

29 M. 307 = 16 M.L.J. 106 ; R., 8 A. 452 ; D.r 
1 L.B.R. 257.] 
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(16) — Conx>eyance and cou.nterpart — Mortgage 
by coniitioml sale- — A mortgagor executed a 
deed of conveyance for an inadequate price to 
the mortgagie, who executed in bis turn a 
"counter*part” on the same date agreeing to 
reconvey the same if the sum without iuterest 
be repaid in a certain time. No payment was 
madeiu time, but after a loogtime, tbeproperty 
•was sought to be redeemed. Held that, there 
was no evidence to show that the parties intend- 
ed to enter into a transaction different from 
what appears on the face of the documents and 
that the plaintiff could not redeem. AYVAVAY- 
YER V. RaHIMANSA, 14 M. 170. [R., I3l P. 

R. 1894, 28 B. 153; D.. 21 B. 706.] 

{ID—Cliarge on immoveable property not spe- 
cifically najned — A»u 6 tj 7 uous document. — An in- 
strument charging a certain annual allowance 
on the mortgagors ‘‘granted villages” (where 
certain villages had been granted by Govern- 
ment) was not void for uncertainty, as. though 
the villages were not named in it, there was no 
doubt as to the pirticular villages which had 
been grant*-d. KANHIA LaL v. MUHAMMAD 
Husain KHAN. 5 A. 11 = A.W.N. 1882.159. 
(I A. 275, D.: 2 N.W.P. 263. ) [R., 12 A. 

175 = A.W.N. 1890. 60, 7 O-C. 108.] 

(18) — Transfer of Property .4c(. ss. 98, 100 — 
BoTid purporting to create charge on all property 
■of obligor— Maxim “certum cst quodcertum 
reddi potest ” — Suif for money due under bond. 
— A registered bond contained the following ; 
"To secure this money, I pledge voluntarily 
and willingly mv wealth and property iu 
favour of the said banker. Whatever property, 
&o., belonging to me be found by tbe said 
banker, that all should be available to the said 
banker. If, without discharging the debt duo 
to this banker. I should sell, mortgage, or dis- 
pose of the property to another banker, such 
transfer shall be void." The creditor sued to 
recover the amount due under tbe bond by sale 
of certain immoveable properly belonging to the 
debtor. Held, that the words used in the bond 
as indicating the property which was intended 
to be subject to the charge were sufficiently 
specific and certiir. to include, and were intend- 
ed to include, all the property of the debtor. 
This being the construction of tbe bond, the 
oinx'im '* certum est quod cerium reddi potest" 
applicdi aud the bond did create a charge upon 
the immoveable property of tbe debtor in 
respect of tbe monies duo under it. RaMSIDH 
PANDE V. BalqoHIND. 9 A. 168= A. W. N. 
1887, 18. (7 0 196. R.) [D., 12A. 175; R., 14 A. 
162, l.'^M. 364, 8 0. C. 227.] 

(19) — Mortgage — Redemption — Co-sharers — 
Construction. — Where several share-holders in 
an estate have executed a joint mortgage of it, 
and have all subsequently executed deeds of 
further charge to which one or more have been 
parties, a purchaser of a portion of tbe estate 
from all the oo-sbarers. suing for redemption of 
'the whole estate, must discharge all tbe debts 
which they jointly or severally charged on tbe 
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' property, for he represents all the co sharers. 
A mere agreement in a bond executed by a 
mortgagor subsequently to a mortgage, to the 
effect that " after tbe expiry of the mortgage, 
when the time comes for payment of the mort- 
gage money, first I will pay this bond with in- 
terest and after that T will pay the amount of 
the mortgage," is sufficient to create a charge 
on the mortgaged estate. BhuGWAN DasS v. 
Mahomed Jafeu, 4 N W.P. 161. 

(20; — Mortgage of chattels — Possession — Bona 
fides — Fraud. — Mortgages of chattels may be 
made by parol. It is not essential to the 
validity of such a mortgige that there should 
he delivery of possession to the mortgagee- A 
mortgage may be supported if proved to have 
been made 6 o>ia fide, although the property 
mortgaged may have been left in the possession 
of the mortgagor. SHYAMSOONDAR v. CHEITA. 
3 N.W.P. 71. [R., 9 C.W.N. 14.] 

(21) — Mortgage of future crops, validity of.— 
Future indigo crops that may be grown upon a 
certain plot of land may be validly mortgaged. 
(2 B.L.R. a. C. 230. R.) Such a transaction is 
neither governed by the Transfer of Property 
Act nor by the Contract Act; it is in the 
nature of an agreement to mortgage moveable 
property that may come into existence in 
future. MISRI LaL v. MOZHAU UOSSAIN, 13 
C. 262. [R.. 10 A. 133, 2 C.P.L.R. 193. 5 
C-P.L.R. 6 . 16 M. 429. 13 C.P.L.R. 43, 3l 
C. 667. 11 O.C. 301, 5 N.L.R. 21.] 

(22) — Mortgagee — Construction — Money- 
decree. — The material part of a mortgage deed 
was as follows : — “ If 1 do not pay off the money 
within the above terra, then you will, after the 
expiration of the term, sell the above share of 
the land, and recover your money. If. by sale 
of tbe above laud, the money receivable by you 
be not satisfied with charges, then you will 
realize tbe proper amount by selling my other 
landed properties, to which I will make no ob- 
jection or excuse." The plaintiff, mortgagee, 
sued to recover a sum of money with interest 
due on the above bond, but bo prayed only for 
a simple money-decree against tbe defendant 
and he did not ask for any sale of tbe property 
secured by tbe mortgage, i/etd that the plain- 
tiff was entitled to a simple money-decree but 
it must be restricted to property of tbe defend- 
ant other than bis landed property, and so it 
would be available against bis moveable pro- 
perty only JoGBSWAR DUTT v. NITAICIIAND 
Chuckerhutty, 4 B.L.R. App. 48. 

{23)— Attachment — Claim — Investigation — 
Mortgage. if legal or equitable — Courts inlndia — 
Mortgage of goods by debtor— Attachment — Pos- 
session with oxoner— Inference— Bona fides . — 
The Courts in India are Courts both of 
law and equity. Therefore, for the deter- 
mination of claims to attached property 
it is not material whether a mortgage is an 
equitable or a legal mortgage. Where goods 
are mortgaged aud loft in the possession of the 
original owner, the circumstance that they are 
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so left is not to be held as a fraud per se reoder- 
iQg the mortgige liable to be defeated as bet- 
ween the morcg-igoe aud third parties, such as 

bo'ia /lie purchaser or judgmeot-creditors. But, 

when possession is left with the mortgagors, the 
Court must take that circumstance into coDsi- 
deratiou in determining whether or nob the 
mortgage was fraudulent and colourable. The 
circumstances of each case sh')uld be closely 
scanned, and where it is shewn that the origi- 
nal d waling is bona fide, it should be supported, 
notwithstanding there has bjen no delivery. 

Deans. Mvnager. allahabad Bank v. 
RtCHeRDSON. 3N.W P. 54. [B., 9 O.W.N. 

14.] 

Mortgage — Part papmeyit of mortgage- 
amount —Suxt bg mortgxgee for possession of pro- 
portionate part of tnorigigor's land -Intention 
of parties— Irregulirities tn procedure, objec- 
tions to lokethir coul i bi raised for first time in 
special appeal. — It is not an absolute rule of law, 
that a mortgagor woo hts received only a por- 
tion of the principal money, is bound neverthe- 
less bo complete, as to such portion, the mort- 
gage security, by giving land in proportion, to 
the person making such advance ; the Court 
would not be justified without some further 
evidence, upon such an inchoate and incom- 
plete transaction, in giving to the mortgagee 
part of the land in mortgage, though the parties 
may by tbeir subsequent act aud conduct, raise 
the interonce that it was so intended. When 
objections to irregularities or illegalities in the 
procedure, which should have been raised and 
discussed in the lower Court, are for the first 
time raised in special appeal, the High Court 
under the circumstances will make every 
reasonable presumption in favour of the regu- 
larity or logility of such proceedings. ACHU.M- 
BHISEC TEWAUEE V. BhUGWANT PANDEV 
IN.W P.161. 

Delivery by vendor to purchaser of the 
title deeds of lands as security for his deliver- 
ing the title-deeds— Equitable mortgage created 
by deposit of title-deeds . — The vendee of a Muttah 
of an estate paid part of the considerttion 
money. When the parties came to complete 
the vendors had nob the title-deeds but they 
promised to deliver them in a few days, and 
agreed that the remaining pact of the purchase- 
money should be retained by the vendee, and 
they handed over to him the title-deeds of 
another ^^altah, called T-, to beheld as security 
for their delivering to such vendee the title- 
deods of the sold Muttah ia order to perfect his 
title. The purchaser, on the faith of this, ad- 
vanced large sums, and paid off a mortgage on 
Muttah T. This latter d/uffa/i having been sold 
the vendee brought a suit to recover the am mat 
advanced by him on account of that Muttah 
olaiming to be equitable mortgagee, and to have 
a charge on that estate for the advances made 
by him in respect thereof. Held, that the 
transaction created a lien, and bound the Mullah 
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T for the advances made by the vendee. Varden 
Seth Sam v. Luckpathv Rayjee Laelah,, 
9 M.I.A. 303. 

(26) — Mortgage — Equitable mortgage — Fay^ 
ment of original mortgage — A person is not 
entitled to claim as equitable mortgagee merely 
on showing that he paid off the original morb- 
gage; be must also show that it was his own 
money that was paid and that he was to stand 
in the situation of the original mortgagee. 

Pandoorung Bullal Pundit v. Bal- 

KRISHEN HURBAJEE MAH4.JUN, 5 W,R. P C. 
124 = 2 M.I.A. 60. [ir\, 17 W.R. 430; R., 8 M. 
246.] 

(‘271 — Equitable mortgage — Deposit of title- 
deeds — Conflicting evidence — Privileged com- 
munication. — In Lower Burma both oral 
agreements to mortgage and mortgages by 
deposit of title deeds are valid- If the parties- 
contracting did in fact enter into the contract 
known as an equitable mortgage, knowing the 
nature of it and intending by the deposit of 
the title-deeds to create a lien upon the 
property covered by the title-deeds as colla- 
teral security for the repayment of money, the 
Court, in the absence of any express direction 
of Che ia.v to the contrary, are bound to give 
effect to such an agreement. Where the 
evidence is confiicting. the true tost is to see 
what facts are put beyond doubt and to apply 
those ascertained facts as a guide in dealing 
with the oral evidence. S 126, Evidence Act, 
deals with professional communications. 
Where one defendant had writteu a letter to a 
co-defendant and the docucnetit came into the 
hands of the plaintiff, it was held that there 
was no rule relating to privileged communi- 
Citions preventing its production in evidence. 

Parcheappa CHETTY V. Ma U. L.B R. 
1872-1892. 412. 

(28» — Mortgage by deposit of title-deeds ' — A 
lien or charge upon property equivalent in 
most respects to a mortgagj may be made by 
simply depositing title-deeds with a creditor as- 
socurity for a dooc without writing and without 
registration. Foreclosure is the bast form of 
decree to adopt when after a mortgage by 
simple deposit of title-deeds the iuterest of the 
mortgagor has bean transferred to a third 
person, though not in ordinary cases where the 
depositor of the deeds remains owner of the 
land. HA.JI ABDUL RAHIM \N v. Ml PU 
and ASHAH Bl. L B.R. 1872 -18^2, 1. (2 

M.UC. 289, R.) iR., L.B.R. 1872-1892, 
555. J 

{29j — Hypothecation — Covenant not to alien- 
ate — Intention to pledge— Formal words of 
hypothecation — Specification of property. — Even 
without some formal wjrds of hypothecation 
there can be valid hypothecation, if the inten- 
tion of the parties is sufficiently express. Whero 
a bond commences by a statement that R and 
H are zemindars of a Mousah, the position of 
which is then described and it theu states that 
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they have borrowed the money, that they pro- 
mUed to pay with interest and that they bind 
themselves, and not to transfer their rights and 
interests (hukeeat) by means of sale or more* 
gage until the debt has been paid, held that the 
reference to the Momah and the statement 
that they are zemindars, followed by the sub- 
sequent words prohibiting alienation of their 
rights, sufficiently indicate their intention to 
pledge their property. MARTIN v. PURSRAM, 
2 Agra 124. [E., 13 A, '28 = A.W.N. 1890, 216; 
AppL, 5 B.L.R. 264, P.B.; R., 6 A. 551, F.B. 
= A.W.N. 18o4. 188; D,, 1 A. 274.] 

(30) ^Mortgage ^Hypothecation. — An instru- 
ment, which reoites that the obligor has receiv- 
ed a certain amount of money and has mort- 
gaged his house to the obligee, that the latter 
has been put in possession of the mortgaged 
property, that he promises to pay the sum to 
the mortgagee, within two years and redeem 
the mortgaged property, and that, if he fails 
to pay the mortgige- money within that time, 
the mortgagee shall be at liberty to recover the 
amount in any manner he plea'^es, creates a 
simple mortgage of the bouse, which can be 
enforced by sale Phul Kuar v. MURLI 
DhaR. 2 A. 527. (7 N.W.P. 55. D.} iF., A.W. 
N. 1S88, 171; R., 21 A. 4 = A.\V.N. 1898. 167.] 

(31) — Bond — Hypothecation of property — 
Mortgage . — When a bond hypothecates proper- 
ty for money advanced, it is a deed of simple 
mortgage. NAZINA BlUKE v. JUGGO MOHUN 
Dutt, 14 W.K. 481. 

(32) — Hypothecation of property to come into 
existence in future— Bquity, rule of, purchase 
by third person — Notice. — A man can hypothe- 
cate indigo produce which is to come into 
existence in future, and when it has come into 
existence, equity, treating as done that which 
ought to be done, fastens upon the property, 
and the hypothecation becomes a complete 
arrangement. [F., 16 M. 429; Appl., 29 A. 
163 = 4 A.L.J. 57 = A.W.N. 1907, 7; R., 31 C. 
667, 11 O.C. 301.] A person purchasing such 
property with notice of the prior equitable 
interest does not acquire any title to it ; but 
it is not the case with one who purchases with- 
out notice. BANSIDHAU v. 8ANT LAL, 10 A. 
133 = A,W.N. 1888, 35. fR-. A.W.N. 1890, 
62.] 

(33) — Hypothecation-bond, terms in, taken 

^fjicient to create charge. — The terms of i.he 
bond, by which the property was hypothecated 
in this case, were objected to be of so general 
a character that they did not constitute a 
legal hypothecation, but it was hold that the 
clause in the bond, viz. — “our rights and pro- 
perty in the aforesaid Taluqa shall remain 
pledged and hypothecated for this debt,” was 
sufficiently clear and explicit to constitute 
and create a charge upon the shares and inter- 
ests of which, it was recited, in the opening of 
the instrument, that the obligors were the 
owners. BlSHEN DAYAL v. UDIT NARAIN, 
B A. 4B6 = A.W.N. 1888, 216. [R., 12 A. 

175.] 
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(34) — Money decree — Auction purchaser. — 
Hypothecation — Subsequent yiiortgage — Condi- 
tion against alienation- — An auction purebaser 
at a sale in execution of a mere money decree 
acquires only the rights existing in bis judg- 
ment-debtor at the time of sale. [.d/ipZ.. 1 A. 
433, 1 A. 236; Not F., 4 B. 57, 22 C. 33 ; F.. 
A.W.N. 1881, 127,4 A. 518. 29 C. 537 ;J).. 
A.W.N. 1886, 18. 9 C.L.R. 369 : R.. 8 A. 324. 
7 C. 677.] Where the bolder of a hypothe- 
cation bond obtains only a money decree, and 
in execution of it attaches, brings to sale and 
purchases the hypothecated property, be cannot 
successfully resist the claim of the holder of a 
subsequent mortgage created previous to the 
attachment and sale, to foreclose tbe same. 
(14 B. L.R. 408 = 23 W.R. 187, 7 M.H C. 229. 
Diss.) [Appr., 1 A. 433, 1 A. 236; Not F-, 
4 B. 57. 22 0. 33; F., A.W.N- 1881, 127. 
4 A. 518, 29 C. 537 ; D., A.W.N. 1886. 18. 9 
C.L.R. 369 ; R.. 6 A. 324. 10 A. 520= A.W.N. 
1888, 210, 7 B. 146. J Tbe holder of a money 
decree, obtained on a hypothecation bond, who 
purchases the hypothecated property in exe- 
cution of that decree, cannot urge, against tbe 
holder of a subsequent mortgage created prior 
to the attachment and sale, a condition against 
alienation contained in his bond. (5 N.W.P. 
81, Impugned). [R., 7 C. 677, 13 A. 432, F.B.] 
Observations of Turner, J. on tbe nature and 
incidents of a simple mortgage, and tbe rights 
of subsequent incumbrancers KHUB ChanD 
V. Kalian Das. 1 A, 240. F B. [R., 7 B. 
146.] 

(85) — Bond— Stipulation not to alienate pro- 
perty— Subsequent alienation — Right of stran- 
ger to defeat it . — A debtor oxecuied a bond to 
G and stipulated that be would make no trans- 
fer of bis property until tbe debt to G ba^ been 
paid up. Subsequently tbe debtor hypothecated 
his property to tbe plaintiff contrary to the 
terms contained in the bond in favour of G, 
Held that tbe stipulation could not be used by 
a stranger who is not a party to it to defeat the 
later incumbrance to the plaintiff KOONDUN 
Lalv. Wazeer ALI, 3 N.W.P. 205 

(36) — Mortgage — Hypothecation of their “ res- 
pective zemindaree shares ” — Construction of 
such deed . — loan instrument, the mortgagors 
describing themselves as zemindars and share- 
holders of a particular vilLge, declared that for 
the consideration therein expressed, they mort- 
gaged their “respective zemindaree shares," 
and all other moveable and immoveable pro- 
perty owned and possessed by them, in satis- 
faction of the debt secured by the bond. Held 
that it was such an hypothecation of specifio 
property as to entitle the person in whose favour 
it has been made to priority over a subsequent 
bona fide purchaser for value, and that it was 
beyond question that the parties intondod to 
mortgage the shares of which they described 
themselves to be in possession. Rae MANICK 
CHUND V. REHAREE LaL. 2 N.W.P. 263. 
[F., 5 A. 11 = A.W.N. 1892, 169; R., 12 A. 176 
= A.W.N. 1890, 60.] 
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(87j — Usufructuary mortgage-deed — Property 
not hyyottiecated — Suit for sale not niaintain- 
aote. — Uaaer tbe usufructuary mortgage deed 
lu this case tbe debtor bad covenanted to put 
the creditors in possession of tbe property mort* 
gaged which they were to retam for a certain 
period, taking the profits in lieu of interest. He 
having failed to fulfil that contract, it was hold 
to oe competent to the creditors to sue to enforce 
the contract or to recover the money due to them 
Within the time allowed by law. It was, however, 
not competent to them to claim the sale of the 
property as if the deed wore one not of usufruc- 
tuary niongage but of hypothec *tion. inasmuch 
as tnere was nothing in the deed purporting t) 
hypotbecite the property to secure the debt 
DULLI V. BAHADUR, 7 N.W.P. 55. [/?.. 11 A. 
367=^A.W N. 1883. 140 ; DouMed. 7 A. 120 = 
A.W.N. 1884. 283 ; D.. 2 A. 527.] 

— Mortgage by conditional sale before 1858. 
—If the period prescribed by the deed of condi- 
tional sale has run out before 1858. whether the 
deed constitutes a security for a loan or not, the 
rule laid down in Thambuswamy’s case (1 M. 1) 
is to be observed and effect given to the intention 
of the pirties, so far as it can be gathered from 
the instrument itself. BAPIRAZU v. KaMA- 
RAZU. 3 M 26. (1 M. I F.) [fi.. 8M. 185, 8 C. 

P.L.R. 113, U.B.R. 1897—1901, Vol. II 
502.] 

Mortgage by conditional sale — Redemp- 
Executed since 1858 — Construction of. — iBy 
Court) {Innes, J. Eiss.) In Madras, in cases of 
mortgage by way of conditional sale executed 
subsequent to the year 1858. the true rule is 
to allow the mortgagor to redeem the mortgage 
after the expiry ot the time limited by the con- 
tract, as suggested m J_,.R. 2 I.A. 24l(S.C. 1 

M. 1). {Per Innes, i/.)— The intention of the 
parties, as gathered from the terms of the ins- 
trument, should be given effect to in construing 
such documents. RaMASWAMI v. SAMIYAPPA 
NAYAKEN, 4 M. 179. (2 I.A. 241 = 1 M 1, R.) 
iF., 15 M. 230; R., U.B.R 1897—1901. Vol. II 
602. 14 M.L.J. 347. 8 M. 185. 8 G. P.L.R. U8 
19 A. 434. 30 G. 883; D.. 7 C.P.L R. 22.] 

(40) — Mortgage by conditional sale^Equity of 
redemption.— The contract of mortgage by 
conditional sale is a form of security, known 
under various names throughout India aud, by 
the ancient Law of India, enforceable accord- 
ing to its letter. This law must be taken to 
prevail in every part of India where it is not 
modified by Legislation or by established 
practice. The essential characteristic of a 
mortgage by conditional sale was that, on the 
breach of the condition, the contract executed 
itself, and the transaction was closed and 
became one of absolute sale. (13 M.I.A. 560 
Cons. Appr.) From 1858, in the Madras 
Presidency, and from 1864 in Bombay, the 
Courts have, erroneously and in contravention 
of the law of India, adopted, with regard to 
this class of securities, doctrines which the 
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English Courts of Equity have applied to 
mortgages in England. —Whether, in 

: dealing with future cases, tbe Judicial Com- 
mittee ought to follow the new course of deci- 
sions which has sprung up in these presiden- 
cies, or their own decision in Pattabhiramier’s 
case. THUMUUSAWMY v. HOSSAIN ROWTHEN, 
1 M. 1 = 2 I. A. 241, P.C. = 3 Sar. 531. 
(13 M. I.A. 500 = 7 B.L.R 136, R.) [F.. 6 M. 
339. 7 C.P.L.R. 22, 1 L B.R. 192; Appl.,4. M. 
179. 8 M. 185 ; EspL, 14 M.L J. 347 ; Con-s., 
3 M. 26; R , 2 B. 231. 6 C. 604. 12 G. 614, 
U M. 403. 14 B 19, 14 B. 78, 15 M. 230, L. 
B.R. 1872 — 1892. 549. 14 A. 195, 8 C.P.L.R. 
113. U.B.R. 1997— 1901. Vol. If, 502,23 M. 
U4, 1 S.L.R. 96; D., 30 C. 883.] 

(II) — Mortgage by conditional sale before 
Transfer of Property Act — Redemption . — 
Under the Privy Council ruling in 1 M. 1, tbe 
Courts of this Presidency are at liberty to apply 
the doctrine of English Courts of equity to 
mortgages executed after 1858, until the 
Legislature settled the law, as it has now 
done, bv tbe Transfer of Property Act. VeN- 
KATA.SURBAYYA V. Venkayya. 15 M. 230=1 
M.L.J. 677. (4 M. 179. Expl. <£• F.) [F., 14 M. 
L J. 347; R., U.B.R. 1897—1901. Vol. II, 602. J 

— Mortgage, by conditional sale — Redemp- 
tion of. — In a case of mortgage by conditional 
sale, lield that tbe mortgagor has not neces- 
sarily any right of redemption after tbe time 
limited by the contract. In such a case, if it 
was the iutention of the parties at the time the 
agreement was made that, on failure of pay- 
ment within tbe prescribed period, the mort- 
gagei property should become the property of 
the mortgagee, and the forfeiture clause was 
not inserted merely by way of penalty to en- 
force payment, effect must be given to their 
intention, and the parties must be bound by 
the terms of their agreement. MAUNG SHWE 

Maung V. Maunq shwe Yit and M.\ KYE, 

L. B.R. 1872-1892. 549. (1 M 1. R ) [i?-. 
L.B R 1872-1892. 645, U.B.R. 1897—1901. 
Vol. II, 502. 1 L.B.R. 192 ; Diss , L.B.R. 1893 
—1900,315; Overruled, L.B.R. 1893— 1900. 
378; F., U.B.R. 1907, 3rd Qr.. Mortgage 1.] 

(43)— Saie convertible into a inortgaqe.—A. 
deed which, on the face of it, was described as 
a mortgage, stated that the grantee was al- 
ready in possession under a previous mortgage 
by the grantor, and was under the new deed to 
receive the profits in liquidation of interest so 
far as they would go, and that the grantor was 
not to bo liable to re-pay tbe principal money 
or such balance of interest (if any) as might 
accrue upon it, unless be adopted a son, and 
the grantee, unless that event happened, was 
to enjoy the property conveyed in right of pur- 
chase for the sum due to him. both on account 
of principal and interest. Held chat such a 
deed was a sale liable to be converted into a 
mortgage, and not a mortgage liable to becoa* 
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verted into a sale. SUBHABHAT bin BaBAN- 
BHAT V. VASUDEVBHAT 6 m SUBHABHAT. 2 
B. 113. (1 B.H.C. 199. 9 B.H.C. 69. D.) [R., 
2B. 231,7 B. 73. 11 B. 462. 131 P.R. 1894. 
2 Bom. L.R. 1058 ; D., 21 B. 704, 6 Bom. L.R. 
630.] 

(44) — Sale convertible into mortgage on con- 
tingency— 5a/e absolute if contingeyicy fails — 
Right of redemption barred— Indicia whether 
transaction is sale or mortgage — Rule as to 
mortgages convertible into sales. — Where the 
relation of mortgagor and mortgagee bad once 
existed and the mortgagor, in consideration of 
the mortgage-debt, and of a further sum paid, 
executed a deed of sale of the mortgage lands to 
the mortgagee, and at the same time the mort- 
gagee signed an agreement to re-convey the 
lands upon payment of the two sums within a 
specified time, held that such a transaction 
amounted to a sale convertible into a mortgage 
and not a mortgage convertible into a sale, and 
that the mortgagor was not entitled to redeem 
the lands after the expiry of the specified period. 
{Ensworth v. Griffith, 5 Bro. P.C. 184. F.\ 1 B. 
H.C. 199, 9 B H.G. 69, D.\ 2 B. 113, R.) The 
usual indicia which might lead a Court to the 
opinion that such a transaction was a mortgage 
and not a sale are — II) insufficient consideration 
for the sale of the land. ( 2 ) a stipulation that the 
grantee should account for the rents and profits 
during his possession or for payment of interest 
by tbc grantors either before, at, or. after the 
period named for the rc purchase, (3i the lands 
remaining in tbc possession of the grantors 
after execution of the deeds, (4) any subsequent 
advance made by the grantee on the secu- 
rity of the lands, (5) any right cn the part 
of the grantee to recover from the grantors 
the sum or any part of it, either before, 
at, or after the period named for the re- 
purchase. (Note No. (96) by Mr. Butler to his 
Ed. of Coke upon Littleton, 205 (a) referred to 
in Goodman v, Grierson, 2h. and B.279. R.)[F., 
21 B. 528; R.,7 B. 73. 4 B. 594, 131 P.R. 1894, 
19 A. 434, 2 Bom. L.R. 105 8 , 8 Bom. L.R. 669; 
D.. 21 B. 704, 23 M. 114, G Bom. L R. 630.] 
The rule laid down in 1 B.H.C 199, viz., once 
a mortgage always a mortgage, governs in the 
Bombay Presidency mortgages with clauses of 
conditional sale, executed either before or after 
1858 or 1864, in spite of the observations upon it 
in 1 M. 1 = L.R. 2 I.A. 241 and 13 M.I.A. 5G0. 
N.B. — The ancient law and usage of the Courts 
respecting gahan lahan mortgages discussed. 
Bapuji APA.JI V. Sknavahaji Mauvadi, 2 
B. 231. [R., 14 B. 19, 14 B. 78.] 

(45) — Bai-bil-wafa form of mortgage — Two 
documents of same date for sale and reconvey- 
ance — Admissibility of parol evidence to show 
real intention to create mortgage. — Where there 
wore two documents of the same date, one be- 
ing a deed of absolute sale, and the other an 
undertaking by the vendee to re-convey the 
property sold to him under the sale-deed, oral 
and other evidences extraneous to the docu- 
ments wore held admissible for the purpose of 
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determining whether the intention of the par- 
ties to the transaction was to effect a complete 
sale with a condition of re-purchase, or to 
create a mortgage by conditional sale or 6 fit- 
bil-wafa, such intention having to be gathered 
from the terms of the deed, or from the sur- 
rounding circumstances or from both. In this 
case, on a consideration of the terms of the 
second deed, the ikrarnamab, the surrounding 
circumstances and the oral evidence, the High 
Court held, in concurrence with the Court be- 
low, that the contracting partie.s intended the 
transaction to be one of mortgage by conditional 
sale, and not an absolute sale with a right to 
re-purchase. BalKHISHAN Das v. W F. 
LegGK, 19 A. 434 = A.W N. 1897, 109. ' (17 I 
A. 98=12 A. 387. 14 A. 195.4 M. 179, 2 B. 231, 
6 A. 37. 7 M.H-C. 219, R.) [Affirmed on appeal, 
22 A. 149 = 4 C.W.N. 153. P. C-; R..4 0.C. 
31. 2 Bom. L. R. 1058. 5 C.W N. 351, 72 P. 
R. 1901 = 114 P.L.R. 1901, 29 A. 708. P.C. 
= 9 Bom. L. R. 851 = 11 C.W.N. 913 = 4 A. L. 
J. 737 = 17 M.L J. 400.J 

{\&) — Personal liability if necessary — Mort- 
gage by conditional sale . — It is not necessary in 
a mortgage by conditional sale that tbc mort- 
gagor should make himself personally liable for 
the re-payment of the loan. BaEKISHEN Das 
V. W. E. Legge, 22 A. 149, PC. = 4 C.WN. 
153 = 27 I.A. 58 = 2 Bom. L.R. 523 = 7 Sar.601. 
(13 M.I.A. 560 ; R.) 

(47) — Mortgage by conditional bill of sale — 
Joint property held benami in name of co-sharers 
— Interest o1 mortgagee . — An estate was bought 
6 i;nawii in the name of A by the father of A. 
After the father’s death, a sum of money was 
raised by conditional bill of sale signed by A as 
proprietor and by his brother B as motullah. 
Afterwards, and after the death of B. and after 
B’s heirs had separited from A, A raised a fur- 
ther sura by a bill of sale, reciting the former 
conditional bill of sale, and stating that the 
additional sum was raised to discharge the same. 
Held that, if the grantee took with notice that 
bo was entitled to a half share only of the estate, 
the additional charge would operate as a mort- 
gage of such half share only; but that portion 
of the money for which the original bill of sale 
was given was a charge on B's share as well as 
on the possession of bis heirs. KiSHEN CHUN- 
DER GHOSE V. NUND KiSHOUE SlNGH, 
Harsh 651. 

(48l~Bai-bil-wafa deed by plaintiff in pre- 
emption suit, effect of, on right to pre-empt — 
Transfer of Property Act (IV 0 ^ 882 ), s. 58.— 
Where, before the sale of the property in 
respect of which pre-emption was claimed by 
the plaintiS, he had executed in respect of 
bis share in the village in virtue of which bo 
claimed the right to pre-empt, a document 
amounting to what is known in the Muham- 
madan Law as a bai-bil-wafa deed, such deed 
amounting to a mortgage within the meaning 
of cl, (c) or of cl. (e) of s. 58 of the Transfer of 
Property Act, it was held^ that the plaintifi had 
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not. by reason of having done so, ceased to be 
a share-holder in the village, and the bai-biU 
loa/a or conditional sale by the plaintifi not 
having become absolute at the tjme of the 
accraal of his right to pre-empt, plaintiff was 
entitled to ntainLain his suit for pre-emption. 
ALI AHMAD v. KAHAM\TULLAH, 14 A. 195 = 

A W N. 1892. 42. (17 I A. 98 = 12 A. 387. D.) 

[Appr., 20 A- 19 ; R., 19 A. 434 ; D.. 72 F.R. 
1901 = 114 P.L.R. 1901. 6 C.W.N. 192 ] 


(40) — Transfer of Property Act (IV o/ 1882), 
ss. 58 (6), 100 -Mortgage — Construction of docu- 
ment— "ktih" “Mustagbraq” “Rehan” -Pouter 
of sale in default not expressly given— Mortgage 
executed before the Act —Where a bond by which 
certain immoveable property was made security 
for a loan, contained a stipulation against 
alienation until repayment of tbe loan and also 
enabling the mortgagee provision to proceed 
against tbe other property of the executant in 

case the secured property should be de.stroycd 

or prove insufficient for tbe debt, it was field 
that it amounted to a simple mortgage [s. 58 
(6)3 and not merely to charge (s. 100). although 
the bond contained no express provision for 
sale of the properry in default of payment, and 
although the transaction was described as "arth" 
and " mustaghraq," AQd not HF "rehan." ^R 
12C.PLU. 26. 33 0 1133 = 4 C.L.J. 121 = 
10 C.W.N 1010. 5 A.L J. 723 = A.W.N. 1908. 
277. J BeLdy also, that the decision would be 
the same whether the transaction was entered 
into before or after the Transfer of Property 
Act. KISHAN LALL V. Ganga Ram, 13 A. 
28 = A.W.N. 1890, 216. 


150)— Ikbuldawab— .S'ftpufafton by debtor not 
to alienate property till satisfaction of decree — 
Breach of contract-Right and remedy of de- 
cree-holder . — An Ikbuldawah containing a sti- 
pulation that the debtor shall not alienate cer- 
tain property till tbe satisfaction of a decree 
does not amount to a hypothecation giving the 
decree holder a lien on the property. The de- 
cree-holder may sue for damages on the breach 
of contract by the judgment-debtor, but he 
cannot sue to enforce bis Iren on the property 
against a purchaser. Choonee Lall v. 
PUHULWAN SINGH. 3 Agra 270. 


(51)— Covenant inmortgage-bond not to lease, 
effect of , on subsequent lease— Proper course to 
be adopted by mortgagee in such a case.— A 
covenant by a mortgagor not to leaseor mortgage 
(he property is purely a personal one so as not 
to render a sub.sequent lease invalid or to put 
an end to it on the mortgagee purchasing the 
property himself in execution of his mortgage- 

decree. (14 B L.R. 408 = 23 W.R 187 24 W 

R. 210, 25 W.R. 216, R.» 29 A. 679 = 4 

A.L.J. 703=A.W.N. 1907. 227 ] The proper 
course for such mortgagee is to sue such lessee 
to have his right declared to sell the property 
to satisfy bis mortgage-debt, thereby giving 
him an opportunity of redeeming. (R 5 M 
184, 17 M. 17. -21 C. 116, 7 C W.N. 11 
il9 A. 679 = 4 A.L.J. 703=A.W.N. 1907, 227.] 1 
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Where a plaintiff has all along contended that 
he is entitled to kkas possession and that the 
zuripeshgi lease is void, the Court would be 
entirely changing tbe nature of his claim, if it 
were to allow him to frame and try it on another 
^S13. RADH.A PeRSHAD MlSSER V. MONOHUR 
Das 6 C. 317 = 7 C. L.R. 293. [R., 5 C.LJ. 

0 *2 7 . J 

(5*2) Condition in mortgage deed not to 
alienate Equities in favour of the mortgagees. 
—An alienation of mortgaged property in viola- 
tion of a condition in the mortgage not to 
alienate, is not absolutely void, but voidable 
in so far as it is against the mortgagee’s rights. 
In such a case, the mortgagee will have obtain- 
ed all that in equity ho is entitled to, if it is 
declared that the alienation against the terms 
of tbe mortgage shall not bind the auction- 
purcha-'er, unless he desires its continuance. 

Chunni V. Thakur Das, 1 A. 126. [E., i a. 
1890* A. W.N. 

{53)— Mortgage - Charge — Condition against 
a/tenafioH.— Where a bond stated, that the 
obligors mortgaged their property as security 
for the loan, and that so long as tbe same re- 
mained unpaid, the property would not be sold 
or mortgaged to any one. field by the Full Bench. 

( Petheram, C,J., dissenting), that the bond 
created a simple mortgage, and by Petheram, 
C.ft/,, thf^t it created only a charge id favour of 
the obligor on the property, for it did not give 
him, either expressly or impliedly, the right to 
sell the property himself. SHEORATAN KUAR 
v. MaHIPAL Kuar. 7 A. 258, F.B.=A W N. 
1883. 8. [Diss., 13 A. 28; R.. 13 B. 90, P.B., 

14 B. 377. 20 B. 408. F B., 12 C. P.L.R. 26 ] 

(54) — Promise not to alienate property — 
Charge, — An undertaking by a judgment-credi- 
tor. in a Petition to the Court, executing a 
decree against him, stating generally that be 
would not alienate his property until the debts 
are paid, does not amount to a charge on his 
property. BHUPAL v. JaG Ram, 2 A. 449. 
[R.. 12 A. 175.] 

(55) — Bond — Vogue covenant against aliena- 

tion Effect. — \ vague covenant in a bond not 
to alienate property of the covenantor, till tbe 
loan secured by the bond is paid, does not give 
the covenantee any lien upon any specific 
property. (3 C. 363, F.\ 5 B L.R. 264, D.) 
[R.. L.B.R. 1893—1900. 340.] In this case, 
it was held that the fact that the bond contairi- 
ing the general covenant against alienatioo of 
any property of the debtor was registered in 
book “four,” and not in book “ one.” which 
related to immoveable property, negatived any 
intention of the parties to specifically’ charge 
the property. NAJIBUDLA MULLA v. NUSIB 
Mistri. 7 C. 196 = 8 C.L.R. 454. [R.. 9 A. 

158. 18 M. 364. « Q.O. 227. 33 C. U33 = 4C.L. 

J. 121 = 10 C.W.N. 1010. 35 C. 846 = 12 C-W. 

N. 316 = 7 C.L.J. 149, 12 A. 175.] 
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(56) — Zur-i-peshgi lease with consent not to 
alienate or evict lessee. — Bv a zur-i-peshgi lease 
granted upon the advance of Rs. 5,517. the lessee 
was to hold possession of certain villages for the 
term of five years, and to pay himself, out of 
the proceeds of the villages, interest on the loan 
and the lessor undertook not to mortgage or 
alienate the property during the term, and not 
to oust the lessee, or, if he did, that be would 
pay him Rs. 1,000. Before the expiration of 
the term, the villages were taken in execution, 
and sold under a decree at the suit of a third 
party, and the lessee turned out of possession. 
Held that the lessee bad no claim against the 
villages for the principal money and that the 
sum of Rs. 1.000 was forfeited. NUNDLALL 

V. Killianabuttee, Marsh 209 = 1 Hay 532. 

{t'i)— Security for debt — Mortgage — Covenant 
not to alienate. — Where a deed was in the 
following terms : — " that, for the security of 
the payment of this debt, the lands mentioned 
in this deed are pledged by me, and that, 
until the principal money and interest recited 
in this deed are paid ofi, I would not on any 
account transfer the property pledged to any 
body by sale or hiba-bxl-ewaz, or gift or mort- 
gage in any other way, ” held that the terms 
were quite sufficient to create a mortgage. 
LALA RAMDHARI LAL V. JANESSAR DAS, 6 

B L.R. App. 14. 

(50) — Simple mortgage band — Mortgagee's 
lien after summary decree. — A, having a simple 
mortgage bond, specially registered, attached 
the lands, under mortgage to him, under a 
summary decree under the provisions of the 
Registration Act. These lands had been at- 
tached by other creditors prior to A’s decree 
and were sold subsequent to it to B. After the 
Bale, A, under bis attachment, sold the mortga- 
gor's right, title and interest, which he himself 
purchased and it was held be could not sue the 
mortgagor and B tu enforce his mortgage lien 
against thoproperties- (14 B L.R. 408, i^.) 
—This case has been overruled by the Pull 
Bench in 7 C. 714 = 9 C.L.R. 353, where 
it has been decided that a plaintifi obtaining 
a decree for his mortgage money does not 
thereby lose his lien ; because, a man who 
has an equitable lien for a simple contract- 
debt, does not lose his lion by turning bis debt 
into a judgment-debt. DOSS MONEY DOSSEE 
V. JONMBN.IOY MULLICK. 3 C. 363 = 1 C.L R. 
«6. [Appr., 5 0. 9‘J8 = 6 C.L.R. 370; B'.. 7 C. 
196 = 8 C.L.R. 454; Expl., 7 C. 677 = 9 C.L.R 
233; R.. 8C. 700; Overruled, 7 C. 714, P.B. 
= 9 C.L.R. 353.] 

(59) — Mortgage- bond — Lien of mortgagee — 
Attachment — Sale—Purchasemoneys—ActVlll 
of 1859, a. 270 -Act XIV of 1859, s.20— Proceed- 
ings to keep decree alive — Trust property — Sur- 
plus profits of trust. — Where a form of mortgage 
or charge created by a bond does not vest any 
estates in the mortgagee, but only established a 
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lien incident to the money debt such lien continues 
when the debt passes into a judgment debt, and 
when the judgment debt is assigned to another 
by sale of the decree. [Diss. , 10 C. 567; Appl., 5C. 
928 = 6 C.L.R. 370; i?.. 22 W.R. 98. 14 B.L.R. 
408 = 23 W R. 187. 1 A. 240. F.B., 14 C. 476. J 
If at the date of the sale of a decree on a bond 
which only establishes a hen as incident to a 
money debt the property over which the lien 
extends has already been attached, the attach- 
ment enforces the lien : and if the property is 
sold pending the attachment, the lien is 
translerred from the property to the purchase- 
monies. [R., 22 W.R. 98, 14 C. 464. J If the 
application of the purchaser of a decree for 
attachment of purchase moneys is rejected, he 
may insiitute a regular suit to establish his 
title under Act VIII of 1859, s. 270; other- 
wise he forfeits bialien both on the land and 
on the piTcbase moneys. But he does not 
forefelt ' is. right to execute the decree other- 
wise. iBt., 22 W.R. 98.} The proceeding 
intended by Act XIV of 1859, s. 20, need not 
be a proceeding by a person legally and right- 
fully entitled to the decree, that section 
requiring no more than that some actual 
proceeding should be taken, which, if success- 
ful, would result iii the discharge or partial 
discharge of the judgment-debt. [Diis.. 16 
C. 355 ; F.. 20 C. 388 ; R.. 7 C.L.R. 424, 36 C. 
543 = 9C.L.J.27l. lOC.L.J. 396.} Where pro- 
perty is purchased out of the surplus profits of 
a trust which are not required for the purpo.^^es 
of the trust, and, which the trustee is entitled 
to retain for bis benefit, such purchase enures 
for bis own benefit. Syud NadAR HOSSEIN 
V. Pearoo THOVILDARINEE, 14 B L.R. 425, 
Note= 19 W.R. 285- [BJxpl., 10 O.C. 263.} 

(60) — S.68, Evidence Act — Mortgage — Attesta- 
tion — Proof --Where only one attestator proved a 
mortgage bond attested by more than two 
witnesses and where its duo execution was not 
denied, held, that, having regard to s. 68, lilvi- 
deuce Act, the document may be taken as pro- 
perly proved. NUND KiSHORE LaL v. KANEE 
RAM TkwaRY, 29 C. 335 = 6 C.W.N. 395. 

(61) — Mortgage transaction being reduced to 
writing on different papers— Ascertainment of 
intention from all document,^— Registration , — 
Though there is nothing in law to prevent the 
whole of a mortgage trao.saction being reduced 
in any form to writing on different papers, 
whether attached together or detached from 
each other, and the Court, in cases in which 
the terms as appearing in the different papers 
are oontradictory or inconsistent, has to ascer- 
tain the intention of the parties by reading all 
the papers together as forming one document 
though each paper on the face of it purports to 
bo a separate document, yet, the requirements 
of the Transfer of Property Act making regis- 
tration compulsory fnr the validity of such a 
transaction cannot be hold to have been com- 
plied with if some of the papers are registered 
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while the others are left unregistered. MuTHA 

Vknkat.\chelapate V. Pyanda Venkata* 

CH.ALAPATE. 27 M. 348. [D., 2 Ind. Cas. 


Debt— Bond authorising recovery of debt from 
“my moveable and immoveable property” 
whether constitutes a mortgage — Sbb LIMIT.A- 
TION ACT. 1908. arts. 6G, 116, 14 A. 162 = 
A.W.N. 1892, 27. 

See Limitation- act, 1903, arts. 132. 147, 
10 B. 519. 


See Registration 
R. 1893—1900. 660. 


Act, 1908, S. 48. L.B. 


Simple mortgage — Power of sale— Necessity 
for iutervention ot Court — See Traxsffr OF 
PROI-EKTY ACT, 1832, s. 58, cl. (6,, 12 C.P.L. 

Bond providing forcollateral security without 
actual transfer of any interests is simple mort- 
gage and not charge —Attestation by two wit- 
nesses. necessity for — TRANSFER OF PRO- 
PERTY ACT. 1882, Bs. 58. 59. 100. 9 C.W.N, 


7. — Marshalling. 

iU-^Mortgage. of several estates— Sale of one 
of them by a third party— Marshalling.— U one 
of several mortgaged properties is sold in execu- 
tion of a money decree by a third party, the 
mortgagee mu*.t realise the debt from the other 
estate before proceeding against the one which 
has been sold. MUSSAMUT Nowa KOOWAR 

ARDOOL RuHEEM, W.R. 1864, 
374. [R., 7 A. 7n.J 

i2)— Property hypothecated for bond— Rights 
of subsequent purchaser— Money^decree on bond 
liaMity of thif property to satisfy— Marshalling] 

PlainttUs sued to confirm a deed of sale under 
which he purchased certain land. Defendant 
denied the genuineness of the plaintifi’s deed 
of sale and pleaded that the land purchased by 
theplaiDtifi had been pledged as a security for a 
bond on which it appeared a suit had been 
broughtand a decree given on confession of iudg- 
men^t. Both the lower Courts found the purchase 
of the plaintiff to be a valid purchase, but the 
Principal Sudder Ameen held that the property 
so purchased was hypothecated for the bond on 
which execution had been taken out. and be 
directed that the same be held liable to satisfy 
such part of that decree on the bond as could 
not be satisfied from any other source. The case 
was sent back for finding whether, when by- 
pothecated property has passed to a bona fide 
purchaser, the same can bo declared liable to 
satisfy such part cl a money-decree on the bond 
as ^uld not be satisfied from any othersource. 
If A has mortgage upon two different estates 
for the same debt, and B has a mortgage upon 
one only of the estates for another debt, B has 
a right to throw A in the first instance for 
satisfaction upon the security which he B 
cannot touch, at least where it will not prejudice 


I continued. 

7. — Marshalling— coniiMiied. 

A s rights or improperly control his remedies, 
A subsequent purchaser of one of the estates 
has just as greatan equity as an incumbrancer 
—Per Norman, J. BiSHONATH ilOOKERJEB 

V. Kisto Mohun Mooker-jee. 7 W.R 483. 

[R., 7 A. 711.] 

(3) Sale of mortgaged property — True value 
of property — Enquiry in to — Government assess- 
ment. Property to subject of a mortgage may 
oe sold in satisfaction but it must be sold as 
a whole and cannot be disposed of piecemeal 
at the pleasure of the mortgagee. An enquiry 
should be made into the relative value of 
I the properties included in the mortgage and 
I each of them must be proportionately burthen- 
ed with its share of the debt. In calculating 
the value of the properties the Judge ought 
not to assume that the Government assess- 
ment represents the true value. Many cir- 
cumstances might make that assessment a 
very unsafe guide as lo what the real value of 
the lands was. Mahara.IAH KisHEN PEB- 
TAB SAHEE BaHADOOR v. LaLLA NUND 
COOMAR Singh Pahray, 25 W.R. 388. (14 W. 
R* 17. P.C.. F.) 

Mortgage — Subsequent mortgage of part 
of mortgaged property —Marshalling . — A mort- 
gage upou three different estates had been 
made in favour of plaintiff. The defendant 
subsequently got a mortgage extending to one 
of them only. In a suit oy the former to esta- 
blish his claim upon the three estates, the 
defendant for the first time in the High Court 
contended that the plaintiff should, in the 
first instance resort to the two other estates 
for the satisfaction of his demand before he 
could touch the third which was the only 
property available to him. Fields that the 
contention could not be allowed, as the objec- 
tion was not urged in the Court below and 
as tbo appellant had not given any evidence 
that he was a 6ona fide subsequent mortgagee 
without notice. The introduction into India 
of the doctrine of marshalling of securities is 
of doubtful propriety as it will interfere with 
the legal rights of parties by prejudicing the 
rights of the plaintiff or by improperly con- 
trolling his remedies. KHETOOSEE CHEBOO- 
RIA V. BANEE MADHUB DOSS, 12 W R- 114. 
[R.t 7 A. 7I1 = A.W.N. 1885, 191, 18 B. 160.] 

(5) Mortgage — Subsequent purchaser of part 
of mortgaged property without notice — Suit for 
sale of whole property on mortgage— Marshall- 
*^17 Apportionment. — The equities which apply 
to a puis7ie incumbrancer in the marshalling 
of securities apply also to a bona jide purchaser 
for value of a portion of property the whole of 
which is Subject to a prior mortgage. (1 W.R* 
353, W.R. 1864. 374. 7 W.R. 483. 12 W.R- 
114. R) [F.. 22 B. 304. F.B.; R., 26 B. 88 
= 3 Bom. L.R. 623 31 M. 419, F.B.=3 M.L. 

T. 287 = 18 M.L.J. 229; D., A.W.N. 1887, 
183.] Where, in a suit for recovery of money 
by enforcement of a mortgage, the mortgagor 
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Mortgage —continued, 

7. — Uarsballiog— 

and a subsequent 6 ont 2 fide purchaser of a per* 
tioii of the property mortgaged were both 
impleaded as defendants, although the purcha- 
ser could claim contribution from the mort- 
gagor in respect of any sum he may be compell- 
ed to pay over and above the share of the debt 
apportioned on his property, such apportion- 
ment could not be made in second appeal. 
Rodh Mal V. Kam Hakakh, 7 A. 711 = A.W. 
N. 1885. 198. 

— Mortgage of two vroperties — Subseque'nt 
mortgage of one of tktm to anothir with notice of 
first mortgage— Right of second mortgagee to 
viarsluxl securities — Applicability of doctrine of 
marshaliing to mortgages in the mofusstl. — Be- 
fore the provisions of the Transfer of Property 
Act (IV of 1882J were made applicable to the 
Presidency of Bombay, where two properties 
had been mortgaged to one person, and one of 
them IS subsequently mortgagoi to another 
person with notice of the former mortgage, the 
second mortgagee was held to have an equity 
to call for a mirshalling of the securities in bis 
favour so as to require the first mortgagee to 
proceed to realize his security in the flrc^t ins- 
tance out of the property not mortgaged to the 
second mortgagee. The doctrine of marshalling 
o( securities, as obtaining in England, is appli- 
cable to mortgages in the mofussil. CUUNILAL 
VlTHALDAS V. FULOHAND, 18 B. 160. [F.. 

22 B. 304.] 

(7) —Purchaser at execution-sale under second 
mortgage — Right of marshalling not destroyed 
by notice given subsequent to mortgage. — A pur- 
chaser at a Court-sale under a second mortgage, 
whether he oc the original mortgagee or not. 
purchases not only the rights of the mortgagor 
but all the rights of the mortgagee acquired 
up to Che sale, including a rignt to insist on the 
plaintiff (first mortgagee) marshalling his 
securities. There is nothing in s. 81. or else- 
where, to destroy one right of marsh tiling by 
a notice given sub.sequent to the mortgage. 
INDEUDAWAN PEHSHAD v. GOUIND LALL 

Chowdhky. 23 C. 790. 

{Q)— Mortgage money, suit for — Execution 
sale — Low price paid for mortgaged property — 
Satisfaction of mortgage.— to recover prin- 
cipal and interest on a mortgage bond hypothe- 
cating the obligee's share in three villages, 
K, S and P. The plea was that plaiutifi bad 
paid himself by becoming the purchaser at an 
execution sale of another decree of the obligee’s 
rights in K for a low price. At the sale in 
question, the bids were made on the under- 
standing that the property wa.s burdened with 
tbu plaintiS's bond-debt. Held that, ai- plain- 
tiff chose to give out that he intended to burden 
the village K with the payment of the whole 
sum due to him, and took advantage of the 
lowness of the bids to buy the properly himself, 
ho cannot now be allowed to proceed against 
the other properties. BYJONATH SahoY v. 
BOOEHUN BI 8 WANATH KOOER, 24 W R. 83. 

ID., GO. 711.] 

C. VII— 21 


M o ngage — co n t i n ued . 

7. —Marshalling — continued. 

Transfer of Property Act, s. 8i— Mar- 
shalling, enforceable only between creditors of 
same person. — No marshalling ought to be 
enforced unless tbe parties between whom it is 
euiorced are creditors of the same person, and 
have demands against the property of tbe same 
person. GOPALA v. SaMINATHAYYAN. 12 
M. 255. 

(10) — Tr. P. Act, s. 81 — Notice — Prejudice to 
third parties.— The principle of marshalling 
cannot, be exercised to tbe prejudice of third 
parties (1 Y. and C.C.C.401 and 2 Y. and C.O.C 
377, F.) Tbe principle applits only when the 
second mongagee has no uotice of the prior 
mortgage. BaTIS CHUNDER MUKHERJI V. 
GOPaL CHUNDER CHUCKERbUTXl, 2 C W N 
397. 

(11) — Safe 0 / part of mortgaged properly — 
Right 0 } mortgagee to proceed against entire 
property,— The general doctrine that, where 
one creditor has u demand against two estates, 
and another creditor has a demand against one 
only, the latter is entitled to throw tbo former 
on the fund that is not common to them both, 
is a narrow one, and cannot generally be 
enforced against an incumbrancer, who is a 
mortgagee ; and a mortgagee is not bound to 
proceed first against tuat portion of the mort- 
gaged property that bad not been sold to a 
purchaser lor value. Lala Dieawar SaHAI 

V. DEWAN BOLaKIRaM. U C. 258. [i*' i? 

A. 434 = A.W.N. 18U5. 83. 21 0- 74G ; Cons., 29 
M. 2)7; D., 2 C L J. 2b8; 31 C. 95^8 C 

W. N. 30,31 M. 419, F.B.= i 8 M.L.J. 229 = 3 M. 
L.T. 287-J 

(12) — Mortgagee and attaching creditors under 
money decrees — Marshalling. — As between a 
mortgagee and the morogagot’s attaching cre- 
ditors Holding more money-decrees, tbo doctrine 
of marshalling has no application. KliISTO- 
DOSS KUNDOO V. KAMKaNT ROY CHOWDHUY 
6 C. 142 = ? C.L.R, 396. 

113)— Piy/ifs of mortgagee.— Where a person 
purchases a purtion of mortgaged property, be 
cannot compel the mongagee to realise the 
mortgage amount from tbe other portion of the 
mortgaged property, either on the ground that 
the puichase money which he paid went to dis- 
charge a prior incumbrance or that such portion 
is sulficiont CO hatisly bis debt. Rama Ka.jU v 
SU bliARAYUDU, 5 M. 387. [R., A. W.N. 188?' 

183, 17 A. 434, 29 M. 2)7.] 

[U)— Right of mortgagee to recover from por- 
tion of mortgaged pioperty the whole debt. 

Where there was a money decree, and a mort- 
gage decree against the same person, audio 
execution of the former, part oi the mortgaged 
properly was brought to sale and purchased by 
the holder of the money decree, he was not 
entitled to insist on redeeming bis share by 
paying a proportionate amount of the debt due 
to the mortgagee who has the right to realise 
bis debt from the whole cr any portion of the 
mortgaged property. 'JIMMAITA v. LAKSH- 
MAMilA, 5 M. 385. [«.. 21 M. 369, 29 M. 
217.] 
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continued. 

7. — Marshalling — continued. 

U5) — ^ortqage^ Subsequent mortgage o) some 
of the properties to anoUier person— Right to 
marshalling and apportionment.— Hhe second 
mortgage which the first aud second defendants 
executed subsequent to the original mortgage 
to the plamtiS respondent did not include the 
house described in the plaint nor the field sur- 
vey Nc. 122, which were both included in 
pl.ijntifi’s mortgage. The field was still with 
the original mortgagors, plaioiifi himself hav- 
ing purchased the equity of redemption in the 
house at a prior auctian-sale. In the present 
suit, plaintifi sought to enforce his mortgage 
to its full extent against all the properties in- 
cluded in his mortgage with the exception of 
the house. At a sale in execution of a decree 
obtained against the first aud second defend- 
ants under the said second mortgage, third 
defendant, the appellant, purchased the mort- 
gaged properties and became the owner thereof, 
subject to the plaiuiifi-respondent’s mortgage 
thereon. Appellant contended that plaintiff 
must enforce his claim against the above-men- 
tioned house and field before he could proceed 
against the lands included in the mortgage 
under which he claimed. The question of 
marshalling had to be considered and also of 
apportionment. First, as to the appellant’s 
claim to have the securities marshalled, it was 
objected that be had not that right, being me- 
rely a purchaser at the Court sale, but it was 
held that the right to have the securities mar- 
shalled extends to a purchaser and is not 
to be confined to a puisne incuinbrancer. 
The appellant in bis c^^pacity as purchaser was 
clearly eoiitlod to require the respondent to 
seek satisfaction first cut of the property not 
covered by the purchase before holding tb,e 
property in his (appellant’s) possession liable to 
make the debt good. With regard to the ap- 
portionment, It was clear that the plaintiff 
when he purchased the equity of redemption 
in the house purchased it subject to its due 
proportion of the mortgage-debt. That propor- 
tion of the mortgage debt thus ceased to exist 
and the plaintiff’s right as mortgagee to re- 
cover the money secured by his mortgage was 
reduced to that extent. What proportion of 
the mortgage-debt was thus wiped out would 
depend upon the proportion of the value of 
the house to the value of the rest of the mort- 
gaged properties, which proportion was to be 
left to bo settled by the Court executing 
^0 decree. LAKHMIDAS v. JamNAUAS. 22 
B. 304, F B. [F ^ — Bom. L.R 

628; i?.. 24 M. 96= 12 M L J. 383. 22 A. 2S4 
F.B., 26 B. 639, 6 Bom. L.R. 284. 12 G W N 
448 = 3 C.L.J. 92. 31 M. 419= 18 M.L J. 229 = 

3 M.L-T. 287. 11 C.L J. G39.] 

(16) — Mortgage-debt — Apportionment between 
dll the properties mortgaged.— Whore a mort- 
gagee deliberately abstained from executing his 
decree against those properties m the mort- 
gagor's possession, but proceeded against that 
property that had passed oat of the mortgagor’s 
podMesioD, the mortgage-debt was directed to 


Mortgage — continued. 

7. — Marshalling — continued, 

be apportioned between all the properties, and 
the mortgagee was not allowed to proceed 
against the property which had passed out of 
the mortgigor, except for the proportionate 
amount, without satisfying the Court of every 
possible effort having been made to execute the 
remainder of the decree against the other 
properties in the mortgagor’s possession. Ram 
dhun Dhur v. Mohesh Chunder Chow- 
DHRY, 9 C. 406 = 11 C.L K. 563. [Appr,, 13 B. 

45 ; R.. 6 O.C. 197, 10 C.L.J. 150 ; D., 29 M. 
217. J 

^^7) Mortgage — Apportionment — Priority — 
Form of decree. — A held an eight annas share, 
B and C each a four annas share in a certain 
estate. A mortgaged his share to G ; the 
respondent took a mortgage of the whole estate : 
and afterwards the appellant took a mortgage 
of B s share and half of A’s share. Subse- 
quently, he purchased the equity of redemption 
in the whole estate. It was held that the 
appellant was entitled both to have an appor- 
tionment made and to have an eight annas 
share of the estate put up for sale, unless the 
respondent was willing to pay off the appellant’s 
mortgage-debt. Rules as to form of decree 
set out. Gunga Narain Sen v. Hurish 
Chunder Chanodass, 6 C.L R. 336. [R.. 

2 C.W.N. 397. J 

(18) — Mortgage of family property by two 
brothers -Subseguent mortgage of portion of 
same property by one of them to same mortgagee 

Suit on second mortgage —Decree —Execution 

bale of mortgaged property — Purchase by 
mortgagee — Effect on first mortgagee — Mortgagee 
subsequently suing on first mortgage — Mortgage 
debt, if can be apportioned.— S, Y and N were 
brothers and members of an undivided Hindu 
family. On iho 24th January, 1878. S and 
and V jointly mortgaged to the plaintiff for a 
consideration of Rs. 199 a portion of the un- 
divided property. On the 2Scb July, of the 
same year, S alone, for a further advance of 
Rs, 200, gave a further mortgage lo the plain- 
tiff of .i part of the same lands already mori- 
gAgcd to hin:i. Subsequently, the three brothers 
partitioned the whole undivided property 
among themselves, and the property comprised 
in the mortgage of 24th January 1378 fell to the 
shares of V ar.d N. In 1881, the plaintiff sues 
upon the second of the above mortgages. He 
obtained a decree, and, at a sale in execution 
of thii, decree himself purchased the property 
included in the mortgage. In the meantime, 
on the 27th January. 1882. and 6th December, 
188-3, V and N respectively mortgaged, with 
possession, to the defendant R, some of ihe 
lands which had been comprised in the first 
mortgage of the 24th January, 1878. and which 
had come to them on partition. In 1883. the 
plaintiff filed the present suit against the defend- 
ants and upon his first mortgage of the 24tb 
January, 1878, claiming to recover Rs. 316-14 0 
from the mortgaged property and from S and 
V personally as mortgagors. He also prayed 
that the defendant R, who was in possession. 



325 


THE ALL INDIA DIGEST. 


326 


continued. 

— Marshalling— continued. 

should not be allowed to obstruct him in 
selling the mortgaged property. S and V 
remained ex parte. The defendant R contended 
that the plaintiff, having sued upon the second 
mortgage without including the earlier one was 
now barred from suing on the latter by ss. 13 
and 43 of the Civ. Pro. Code. He also urged 
that the plaintiff, having purchased part of the 
lands comprised in the mortgage now sued 
upon, in execution of the decree obtained by 
him upon his second mortgage, could not now 
seek to burden the remaining lands included 
in the mortgage with the whole of the mort* 
gage-debt, but that a proportionate part of the 
debt must be deemed to have beeu satisfied. 
Held that the previous suit on the second 
mortgage formed no bar to the plaintiff’s 
present suit, under rs. 13 and 43, Civ. Pro. 
Code and that tbe plaintiff could not recover 
his debt due under the first mortgage from the 
remaining lands without deducting a propor- 
tionate part of that debt. Held also that a 
mortgagee will not be allowed, without special 
reason, deliberately to execute his decree 
exclusively against one of the owners of the 
equity of redemption for the whole debt. 
Moro Raghunath V. Balaji Trimbak, 
13 B. 45. [R., 21 B. 544, 23 M. 377.] 

(19) ^Mortgage— Apportionment— Right of de- 
fendants. — The fact that a person, who. if com- 
pelled, in execution of a mortgage-decree against 
him and others in possession of the mortgaged 
property, to discharge the mortgage-debt by 
paying an amount in excess of the amount pro> 
portionate to the value of property in his hands, 
may claim to be reimbursed by the other 
persons in possession of the property, does not 
•in any way restrict the plaintiff-mortgagee’s 
discretion to proceed against all or any of the 
parcels making up the whole of the mortgaged 
property. MUSST. BiSHBN KOUR v. MUNSHI 
Aziz-ud DIN, 75 P.R. 1895. 

(^0)— Mortgage^ Sale — Bom fide purchaser 
—Priority. — Both on principle and on autho- 
rity. a prior bona fide mortgagee will have 
preference over a subsequent purchaser for 
value without notice except under exceptional 
eirnnmataiiceH. NARSINGH DAS v. THAKAR 
Da8. 23 P.R. 1891. 

See Civ. Pro Code, 1908. .s. 73. 65 P.R. 
1895. 


See Hindu Law— Debts, ii B.H.C 76. 

See Moutoagb — Redemption, 4 C.L.R. 
29-1. 

Gross negligence — Priority of mortgages — 
EugliRh law— Fraud -See TRANSFER OF PRO- 
PERTY ACT, 1882. 8. 78. 16 M. 269=2 M.L.J. 
95. 

f*fior mortgiyee parting with title-deeds, 
when guilty of groHH negligence —Postponement 
•cf priority— .S'ee TRANSFER OF PROPERTY 
Act, 1882, s. 78, 12 M. 424. 


Mortgage — continued. 


?. — Marshalling — concluded. 

See Transfer of Property act, 1882 
9. 78. 12 M. 429, i3 M. 383. 


Not compellable so as to prejudice mortgagee 
—See Transfer of Property act 1682 
ss. 85. 81, 82. 95. 56. GO. 29 M. 217. 


8. — Possession under Mortgage- 

{V— Mortgage— Purchase of mortgagor's rights 
ticcadar of mortgagee~Effect.~A purchase 
by the ticcaddr of a mortgagee or the mortga* 
gor’s rights does not of itself have the effect of 
changing the relative positions of the ticcadar 
and the mortgagee, and make the ticcadar a 
mortgagor in possession. Syud Mahomed 
Wahed v. Syud Mahomed Tuteef l w 
R. 201. 

(2) —Usufructuary mortgage — Possession 
withheld by mortgagor— Suit for money.— 
Though a deed of mortgage and couditional 
sale contained a covenant for posso^sion by tho 
mortgagee during the mortgage term and the 
mortgagor received the mortgage-money, pos- 
session was not given. Held, that the mortga- 
gee could sue the mortgagor, for recovery of the 
principal-money and intere.st advanced. Raj.V 

OODIT PURKASH SlNGH v. MaRTI.NDEEL 

4 M.l.A 444. ’ 

{'i)— Mortgaged land not made over to mort- 
gagee by mortgagor's default— Right of mort- 
gagee to recover consideration— Objections in 
appeal.— Where land covered by mortgage was 
the only security of the mortgagee for the 
recovery of the money advanced and was not. 
made over to mortgagee, because of fault of 
mortgagor, the mortgagee was held entitled to 
recover from the mortgagor duo proportion of 
tho consideration. Objections not taken in 
grounds of appeal ought not to ba oncertaiued in 
hearing such appeal. PiTAMBAR MiSSER v 

Ram Surun Sookood. 23 w.R 7 [d 21 
B. 175. 26 B. 241; R., 3 Boui. L. R. 876.] " 

ii)— Mortgage security found previously en- 
cumbered— Mortgaoee's right to his money.~A 
mortgagee who finds that bo is without proper 
security in consequence of a prior lien on tho 
property hypothecated to him, can claim his 
money without waiting for expiry of term. 

Radh.v Churn Shah.a v. Pirbuttee 
CHURN DUTT. 25 W.R. 51. fft..*26B 241 

3 Bom. L. R. 876.] 

(h;— Usufructuary mortgage - Destruction ot 
security-Right of mortgagee.— Where, under 
the terms of a usufructuary mortgage, Die mort- 
gagee obtains possession in his own right to 
the usufruct and specially undertakes to pay 
the mortgagor 1 he excess usufruct instead of 
crediting it to tho debt, tbe mortgagee’s right 
to recover hU debt, with interest thereon, can- 
not bo extinguished or modieed by the destruc- 
tion of I lie material portion of wh it was given 
as security, unless such iieitructioii U imput- 
able to bin fiult or be >,< ur>(lcf au obligation 
to restore tbe Hecurity la warehouse in this case). 
VENKATESHVARA V. KE8AVA CHETTY 2 M 

187. (D.,27M. 86.] ’ 
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/Vf ortgage — continued . 

8 — Possession under Mortgage — could. 

iG)— Usujructuary mortgage— Rightlo sue for 
viorigage money— Act iVo/ 1882 (T. P. ^ct), 
s. GS (6l and Ic). — When a usufructuary mort- 
gauc deed contained a stipuUtiou that “ if, on 
r.be part of the mortgagor or other person, any 
kin] of dispute or any interference or obstruc- 
tion took place in obtaining of possession by 
th-f mortgagee, of the mortgaged property, the 
mortgagee might sue for the mortgage-money.'’ 
bnt there was no covenant against alienation, 
the mortgagee could not, after possession once 
oiitaiued and secured, sue for the money, on 
Thf ground that he had been subsequently de- 
prived of a portion of the property, by a person 
to whom the mortgagor had sold it ; there 
being no covenant against alienation, the sale 
by the mortgagor could not be a wrongful act, 
and cannot be considered wrongful under any 
rule of law. and the wrongful act of the pur- 
chaser. though committed! under colour of the 
purchase, cannot be said to be a consequence of 
the wrongful act of the mortgagor. Jhabbu- 
HAM V. (rlHDHAKI SINGH. 6 A.298 = A.W.N. 
1884, 97. [H.. 11 A. ,367. A.W.N. 1892. 66. 6 

Bom.L R. 288 ; L . 16 A. 3l8. F.B.. A.W.N. 
1901, 52 ] 

f7 ) — Terms in mortgage binding mortgagee to 
pay assessment of mortgaged lands — Mortgagee 
not bound to save property from paramount title 
—Failure of security — Su\t to recover debt from 
mortgagor personally —Limitation,— \n this 

case, the mortgagee was only under an obliga- 
tion. by the terms of the mortgage, to pay the 
assessment due in respect of tbe mortgaged 
lands, and this obligation he duly discharged. 
When, therefore. 'oy the default of the mort- 
gagor in paying the assessment on other land«i 
standing in his brother’s name, the mortgaged 
lands were sold at a Revenue sale, tbe mort- 
gagee’s security came to an end, there being no 
rule of law which requires the mortgagee to 
incur expenses to save the mortgaged property 
from a paramount title. The mortgage con- j 
sideration for the loan having failed, it became i 
at once recoverable, by the plaintiff personally i 
from the mortgagor. A suit for the purpose i 
would be barred in three years unless the 
mortgage-deed was a registered one and con- 
tained an undertaking by the mortgagor to pay 
the loan. SAMABA KHANDAPA v. ABAJI 
JOTIRAU, 11 B. 475. {Appr., 2 N.L.R. 174- 
R., P.L R. 1900. 202. 8 O.C. 166, 30 A. 388 = 5 
A.L.J. 670 = A.W.N. 1908, 161 ; D., 21 M. 242 
= 8 M.L.J. 81.] 

<8 ) — Personal services — Mortgagee in posses- 
sion cannot charge . — It is a well established 
principle of mortgage law that a mortgagee in 
possession cannot charge for personal services. 

Mahadev V. Ramachandra, 6 Bora. L.R. 
590. 

(9 ) — Mortgagee in possessio7i of land — Redemp^ i 
tion — Expenses — Revenue survey . — Where a 
mortgagee is in possession, he is entitled to be 
allowed, on redemption, the expenses incurred 
by him in connection with the Revenue survey 


I Mortgage — continued. 

8. — Possession under Mortgage— conld. 

of the mortgaged lands. BAPUSA SADASHIV' 
V. Ra.mji Gopalji, 2 B.H.C.220. [F, 9B.H. 
C. 69.] 

(10) — Mortgagee in possession — Cultivation. — 
A mortgagee in possession is bound to cultivate 
the ordinary crops which the land is capable of 
yielding. GlR.JO.JI Bhikaji v. KESHAVRAV N. 
Hinge, 2 B H.C. 211. 

(11) — Mortgage — Purchaser.— It a person 
mortgages properly of which he has no present 
ownership, and subsequently becomes the 
owner of the mortgaged property, the lien cre^..- 
ted by the morgage attaches to such ownership, 
and subsequent purchasers from the mortgagor 
take subject to tbe equities which affected the 
property in the hands of the mortgagor. MAHO- 
MED ASSUD-OOLLAH KHAN v. KARAMUT- 
OOLDAH. 4 N.W.P. 11. 

(12) — Bom. Act V o/ 1864— Lam — 
— Mortgagee without possession- Suit to recover 
land — Mamlatdar's order against mortgagor — 
Judgment not inter partes. — For a Hindu mort- 
gagee to successfully maintain an action of 
ejectment against third persons wrongfully in. 
possession of the mortgaged property, it is not 
necessary that such mortgagee should have been 
put in possession by his mortgagor. If the 
mortgagor bad been in possession within 12 
years, and the mortgagor gave the mortgagee 
the right lo be put into possession, the mort- 
gagee would be entitled to bring his action 
based upon the title of his mortgagor. A mort- 
gagee is not affected by a Mamlatdar’s order, 
made under Bombay Act V of 1H64. on the 
application of the mortgagor for possession 
subsequent to the date of the mortgage. 
KrISHNAJI NaKAYAN V. GOVIND BHASKAB, 

9 B. H.C. 275. [i?., 2 B. 299, 6 B. 168, F.B.] 

(13) — Mortgagee in possession — Sale for arre- 
ars of revenue. — A mortgagee in possession has 
no right to recover any share of the sale pro- 
ceeds of the mortgaged property sold for arrears 
of revenue, except to the extent that be shows 
that the’usufruct of the property while he held 
the mortgage was insufficient to pay him back 
his original loan. HUR DEO NARAIN SINGH 
V. PUZLA HOSSEIN. 1 W.R. 270. 

(14) — Mortgage — Payment cf mortgage by 

third person — Right of such person. — Where a 
mortgage was paid off by a third person, with 
his money, such person could enforce bis lien 
as assignee of tbe mortgage, but cannot obtain 
possession of tbe mortgaged property in tbe 
capacity of an absolute owner. BABOO DUT 
Jha V. Pearee Kaunt, 18 W.R. 404. [R-, 

1 C.L.R. 152.] 

(15) — Usufructuary lease— Diluvion. — Where 
a mortgagee is deprived by diluvion of land 
over which bo holds an usufructuary lease, be 
has a right, unless the terms of the lease are 
very special, to call upon the lessor for the un- 
paid balance of the loan. SHEO GODAM SINGB 
V. ROY DINKER DYAIi, 21 W.R. 226. 
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(16) — Mortgage in English form — Right of 
entry — Validity of covenant. — When an express 
right of entry is covenanted for, the mortgagee 
■would be entitled to enter into possession, 
although it might be tbit such right of entry 
ought to bo enforced through the intervention 
of the Court. The mortg igee, when he enters 
into possession, would be m possession as mort- 
gagee, subject to the right of redemption in the 
mortgagor ; and there is nothing in the law of 
this country to prohibit such a covenant being 
enforced. Whore the mortgagee does not seek 
to enforce bis lieu as against an) portion of the 
property, and has no necessity to do so, but it 
is the mortgagor who seeks to destroy the lien 
upon the ground that it has come to an end, the 
right of the mortg-tgee cannot in any sense be 
said to be extinguished by efflux of time, al- 
though 12 years have run out from the date of 
tbc default, if ho is rightfully in possession as 
mortgagee under the covenant. [/<’., 7 C. W. 
N. 11.] It is one thing to hold that a creditor 
or a mortgagee is not entitled to enforce his 
remedy by a suit in Court, but it may be quite 
a different thing when the question is whether 
the debtor or the mortgagor is entitled to a 
specific relief as against the creditor or the 
mortgagee. LUTCHMIPUT SlNGII BAHADUU 

V. The Land Mortgage Bank of India, 
Ltd, 14 C. 464. 

(17) — Mortgagee by conditional sale, suit by — 

Possession-’ Subsequent wrongful dispossession — 
Right of redemption. — A mortgagee by condi- 
tional sale, who whs put in possession, but was 
subsequently wrongfully dispossessed of tbe 
mortgaged property, can successfully maintain 
a suit, if brought within time, to recover 
possession of the same, though his claim for 
foreclosure may be barred by limitation. Such 
subsequent possession is, of course, possession 
as mortgage is subject to the right of redemp- 
tion. AMAN ADI V. AZGAR ALI MlA, 27 C. 
185. [F., 7 C.W.N. 11.] 

(18) — First mortgagee in possession — Right of 

sec(md mortgagee to oust first mortgagee — 
Remedy of second mortgagee— Suit for redemp- 
tion. —k mortgagee, wbo has been placed in 
possession in execution of a decree for po.sses- 
sion, cannot be ousted at the instance of a 
subsequent mortgagee and the remedy of the 
latter is a suit for redemption. The second 
mortgagee cannot, by merely alleging that no 
money is duo on the first mortgage, require the 
latter mortgagee to prove that the mortgage 
money has not been paid. NauaybN Seth v. 
Mukund ram, 2 C.P.L.R. 173. (R., 7 

C.B.L. R. 3.] 

(\^) — Mortgage by conditional sale — Subse- 
quent lease by mortgagor— ~Right of mortgagee 
to retain possession — Effect of subsequent sale 
Iq mortgagee. — The owner of a property first 
mortgaged it by conditional sale to one person, 
thon while the mortgage was in existence bo 
]ea6C<l it to the plaintiff lor sixty years and 
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' 8. — Possession under Mortgage— confri. 

finally sold it to the mortgagee as a continua- 
tion of the conditional sale. Held that the 
mortgagor had no right to grant a lease which 
would have tbe effect of keeping the mortgagee 
out of the property lor sixty years. After the 
purchase of the equity of redemption, the 
mortgagee was entitled to protect himself by 
his mortgage against the lease. When a mnrt- 
gagee is in possession by virtue of his mortg ige. 
i tbe lessee of the mortgagor cannot oust him, 

' CHAINSUKHDAS V. MT. MUNYA. 4C P.L.R 
193. 

(201 — Conditional mortgage — Subsequent regis- 
^ iered deed of sale— Priority. — A pe/sori claiming 
under arogistered dted of sale executed in l8o7 
was held not to have a better title than a con- 
ditional mortgagee in possession under an un- 
registered deed of 1853, i.e.. executed before 
the new Registration Acts (XVI of 1664 and 
I XX of 16GG). SHEODYAL AHEER V. GOOL 

Mahomed Khan, 2 N.W.P. 296. [R., 7 C. 

753-lOC.L R. 129.] 

' {2\)— Mortgage — Possession — Priority— 

pendens— Ctu. Pro. Code, 1859. s.s. 223, 230. — 
A mortgagee in possession i.s eniitled to have 
bis claim satisfied in preference to a mortgagee 
of a prior date but unaccompanied by possession. 
When a “suit for possession brought by a prior 
mortgagee was being contested, a subsequent 
mortgagee brought a suit for possession and 
\ obtained possession before the decree in tbe 
1 other suit- Held that possession so obtained 
I pending the earlier suit, would not avail to 
give the subsequent mortgage priority over tbe 
first mortgage. The effect of the two sections 
i taken together would seem to be that an aliena- 
tion of property pendente lite is prima facie 
fraudulent, but that, if the alienee could show 
that ho was a 6ona fide purchaser for valuable 
consideration without notice, or that, in any 
other way. ho had an equity superior to that 
of the plaintiff in tbe suit, he might recover 
the property from which he had been in the 
first instance summarily removed. IvRISHNAl'- 
1*A MAHADAI'PA V. Bahiru Vadavrav, 8 B. 
H.C. A.C. 55. [R,. 11 B.H.C. 41 ; 11 

B.H.C. 24.] 

(22) — Two mortgages on same property— Pur- 
chaser under second mortgage — Claim to posses- 
sion-- Duty to discharge prior lien. — If a property 
has been twice mortgaged, the purchaser under 
the second mortgage can only obtain possession 
after discharging the lien created by the first 
mortgage, Cheit Narain SINGH v. GUNGA 
PERSHAD. 25 W.R. 216. (F., 0 C. 317. 31 C. 
737.] 

(23) — Possession— CondtRonaf sale — Prior 
lien — Liability to discharge. — Where a prior 
lien did subsist upon the land at the time of 
the conditional sale of the same to the plaintiff, 
the plaintiff is bound is to pay off that lien be- 
fore he can obtain possession of the property. 
Bro.jendro Coomau Roy Chowdhry v. 
Mr. J. P. Wise, 18 W.R. 329. [Appr., 19 
W.R. 130.] 
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8. — Possession under Mortgage— conid. 

^^1) — Mortgage — Transfer of mortgaged pro- 
7'f’rtg by mortgagee in exchange— Right of mort- 
g igor to property obtaiyied in exctuxnge. — Where 
H mortgagee transfers mortgaged property in 
exchange for a number of similar properties, 
the mortgagor cannot claim possession by 
redemption of a particular property among 
those obtained in cxcdange, unless there was a 
binding agreement, between him and the mort- 
gagee» at the time of the exchange, that such 
property was to take the place of the property 
mortgaged. NiDHi LaL v. MiZHAR HUSAIN. 
7 A. 436 = A.W.N. 1885. 63. 

(-3) Sale of mortgage after foreclosure- 
intermediate title created by ynortgigor — Issue 
— Possession— Right of mortgagee. — WhQu a 
couttrict between the pirties ar. the time of the 
mortgage was either that the mortgagor should 
pay off the mortgsga within a certain time and 
thus fede^•m the property, or else that he should 
give up the property lo the same state in which 
It stood at the time of the mortgage, it follows 
that if. subsequent to the mortgage, the mort- 
gagor has created any encumbrance which was 
not in existence at the time of the mortgage, 
it is upon him to show that such encumbrance 
has not injured the outturn of the property. A 
mortgage of certain property which had been 
made iu favour of a Bank, was sold to K (by S 
who had purchased it from the Bank) and he 
got a decree for possession after foreclosing the 
mortgage. The original mortgagor had granted 
a miras pattah to G, subsequent to the mort- 
gage. W who bought the foreclosure decree 
intervened unsuccessfully in a suit instituted 
by G for arrears of rent setting up an interme- 
diate title between proprietor and ryot. W 
subsequently sued G to have bis right declared 
to a certain share of the rent p.ayablo by a ryot. 
The Court of first instance dismissed his suit on 
certain issues framed oy it. The lower Appel- 
late Court decreed his suit, on the determina- 
tion of the single issue that the miras pottah 
was granted subsequent to the mortgage. Held 
(1) that the issue on which the lower Appellate 
Court allowed the plaintiS to rest his case was 
one which legitimately arose upon the facts on 
which either side relied, and that that Court 
had no doubt a discretion to allow the issue, 
which was one of law only, to bo heard, and 
had jurisdiction to determine it ; (2' that it 
was not necessary for plaintiff to prove his 
possession, as his cause of action was bis being 
prevented by the defendant from enjoying the 
usufruct of the property by receipt of rents from 
ryots, etc; (3) that the plaintiff was entitled 
to get the property free from the miras lease as 
the mortgagee taking possession of the proper- 
ty under the terms of the mortgage was entitled 
to have that property in the condition in which 
it stood when it was mortgaged to him. GOVIND 
Chunder Banerjee V. j. p. Wise. 12 W R. 
19. 

(261 P osse3ston> under niortgage~~Possession 
of mortgagee under decree onmortgage— Right of 
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assignee of mortgagor to oust mortgagee except by 
suit for redemption. — -Where a mortgagee has 
been placed in possession under a decree passed 
on the mortgage, he cannot be ousted by any 
order of the Collector at the instance of any 
person deriving title from the mortgagor, so 
long as the decree, under which he has been 
placed in possession, is in force, and he cannot 
be ejected except under a decree for redemption 
passed by a competent Court. GANESHDASS 
v. KhuMANSINGH. 7 C.P.L.R. 3. (2 C.P.L.R. 
173, R.) 

(27) — Suit by mortgagee for possession — Ho 
interest in mortgagor at time of suit -Person in 
posses.sion not made party — hight of latter to 
recover possession from mortaagee—Pi. mettgagee 
had instituted a suit for possession under a 
mortgage and obtained possession in execution. 
Bub, at the time the suit was instituted, the 
mortgagor had no interest iu the mortgaged 
property, all his interest including his right of 
redemption having passed to another, the pre 
sent plaintiff, and the latter was not made a 
party to that suit, though he was in pos-ession 
at the time. Now be sued to recover posses- 
sion and contended that, as he was not a 
party to that suit, he could nob be deprived of 
possession in execution. Held that any ques- 
tion of priority of mortgage between the plain- 
tiff and the mortgagee could only be decided in 
the course of a suit under the mortgage and 
consequently he was entitled to recover posses- 
sion until the mortgagee established bis claim 
against him. Battu Lal Khemchand v, 
SHUJAYAT Beg. 5 C.P.L.R. 74. 

(28) — Suit lor possession by usufructuary 
mortgagee or in the alternative for mortgage 
amount — Sons of mortgagor, whether necessary 
parties— Transfer of Property Act, 1882, s.85.— 
An usufructuary mortgagee brought a suit for 
possession of the mortgaged properev, and in th© 
alternative for the mortgage-money, joining as 
defendants in the suit the mortgagor and a 
purchaser from the mortgagor of the property 
in execution of a simple money decree, but 
without joining the two sons of the mortgagor 
as defendants. The lower Appellate Court dis- 
missed the suit for non-joinder of the mortga- 
gor’s sons as defendants. Held that, as the 
property was not the ancestral property of th© 
mortgagor and as s. 85, Transfer of Property 
Act, was not applicable to this suit, it being not 
a suit under Chap. IV of the Act, the mortga- 
gor’s sons were nob necessary parties to the 
suit. Ra.m narain Ram v. Palo Patak, 

1 A.L.J. 367. 

(29) — Possession — Limitation — Alienation 
pending sale under a decree.— In 187 1 defendant 
1 mortgaged his land by a san mortgage to 
the plaintiff and the equity of redemptioa 
which remained with him was sold in 1872 in 
execution of a money decree, and was purchased 
by defendant 2 who was placed in possession 
in 1876. In 1877 the plaintiS sued the defend- 
ants 1 and 2 on his mortgage and obtained ^ 
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decree for his money and an order that he 
could recover it from the defendant 1 by the 
sale of the property. Oo the Gth June 1890. 
defendant 2 mortgaged it with possession to 
defendants 9 and 10. On the 19th November. 
1883, the property was sold and was purchased 
by R from whom the plaintiff bought. On the 
19lb Novembar, 1895. the plaintiff brought this 
suit for possession. The Court of first instance 
rejected the plaintiff’s claim time-barred and 
the lower appellate Court confirmed its decree : 
Held, that the plaintiff wis entitled to a decree 
against the defendants 1 and 2. His title as 
purchaser was complete and his suit even if it 
fell under art. 138 of the Limitation .Act 
was within time. In 1830 the decree which the 
plaintiff had obtained for sale was pending over 
the property and so no alienation was possible 
that could in any wav derogate from the plain- 
tiff’s right to bring the propert)’ to sale, but as 
defendants 9 and 10 (mortgagees) hal been 
allowed to remain on in poS'C^sion for more 
than twelve years after the morfgage, the mort- 
gage must bo behl to be a valid charge upon the 
land, and th3 plaintiff must redeem them be- 
fore he cjuld obtain possession of tho land. 
PREMANAND V. ADES^XO, 1 Bom L R. 208. 

Sje E.ject.mbnc, Suit for, 9 B H.C. 275. 

See LXNDUORD AND TENANT -TRANSFER 
OP LANDLORD’S INTEREST, 44 P.R. 1874. 

See Limitation ACT, 1903. art?. 142, 144, 
U.B.R. 1892 — 1896, Vol. II, 509. 

See Parties TO SUITS -General. 2 N.w. 
P. 72. 

See Res Judicata— AD.JUDICATIONS, lo 
C.L.R. 229. 

See Valuation of suit, i P.R. 1891. 

9. — Redemption. 

See Burden of Pro )f -Mortg.age. 

See Limitation act, 1908, art. U3. 

See Malauar Law— Mortgage. 

Sec Mortgage — accounts between 
Mortgagor and Mortgagee. 

See Transfer of Property act, 1882, 
Srt. 58 to 101. 

(1> — Mortgage — Dutwarra among mortgtgeea 
— Right 0 / Redemption. — A butwarra entered 
into between the mortgagoei? of an estate can- 
not bind tho mortgagors, or change the nature 
of the security given by them. Tho mort- 
gagors’ right to redeem what they bad mort- 
gaged is indefeasible, and cannot be interfered 
with by the unauthorizoi acts of their mort- 
gagees. Shaikh Muzuhur Hossein v. 
Hur Pershad ROY. 15 W.R 333. 

(2) — Right to redeem not variable by agree- 
wenf.— Where a document is, on its face, a 
mortgage, iho tight to redeem is so muoh an 
essential as not to be variable by agreement. 
The question of intention extra the document ' 
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does not. therefore, arise. S.AMATHALv. HER 
H. M. M. Kam.atchi AMMA Boyi Saib. 7 M. 
H.C. 395. [R.. 1 M. 1. P.C.. 4 M. 179, F.B.} 

(3) — Conditions of redemption as between 
mortgagor and mortgagee. — Toe terms on which 
a mortgagor is entitled to redeem must be the 
same whether they are to be ascertained in a 
suit for redemption or for foreclosure. In 
determining what equity the mortgagor is 
bound to do, the question is what are the 
duties and liabilities which his situation 
imposes at the time of the institution of the 
suit and not whether ho is plaintiff or defendant 
on the record. THayAR AMMAL v. LakshmI 
AMMAL, 18 M. 331. 

(4) — Who isentitled to redeem — Person having 
an interest in mortgage property, repudialiyig 
the mortgage as unauthorised and as not binding 
on him, whether entitled to redeem.— Redemp- 
tion is primanly an incident of the contract of 
mortgage, and. as such, tho right to it cun only 
exist in such persons as are reached and bound 
by the contract. No parson who is not affect- 
ed by tlie contract of mortgage can sue to 
redeem such mortgage. Thus, where a person 
having an interest lu ihe mortgaged property 

j repudiites the mortgage as unauthorised and 
as not binding on him such a per><OQ has no 
right to redeem. If he has any interest in the 
property covered by the mortgage, his suit 
would be one, not to enforce, but to avoid the 
contract. (GIANYA v. UKUND RaO. 4 N.L.R. 
9. (F,. 5 N.L.R. 103; R., 5 N.L.R. 117; 

Rel. on, 5 N.L.R. 172.3 

(5) — Redemption — Terms of mortgage preclud- 
ing possibility of redemption and unjust and 

I unfair not to be enforced. — Where tbe terms of 

I a mortgage instrument preclude from all pos- 

j sibility of redeeming the mortgage and where 
the terms of tho deed are most unfair and un- 
just and such as no man with bis eyes open 
would consent to, the terms would not be en- 
forced by the Ciurt, SHANKER RAMDUTT V. 

I Hardass, 3 C.P L R. 113. 

1 (6) — Parlies, non-joinder of — Effect of, in 

mortgage suit — Transfer of Pi overly Act (iV of 
1882), s. Qb^heqistration Act (III of 1877). s.60 
— Signature — Handwriting — Test of genuine- 
ness^Evidence Act {I of 1872), s. Account 
boiks, non-entry in. no evidence — Cot’enanf that 
payment not endorsed on bond not allowable — 
Proof of such pa^^ments, allowable— Interest 
after dale fixed for redemption,— is of tbe 
essence of modern procedure to take care that 
an action shall not be defeated by tbe non- 
joinder of the tight parties. When a party in 
interest is not made a party to a mortgage suit, 
the decree is not generally for this reason wholly 
I void. It is effectual as against the persons 
interested in the equity who are made parties. 
And tbe only effect of tbe failure of the plaintiff 
to bring on tbe record a person who has 
an interest in a fragment of the equity of 
redemption is to leave bis rights untouched, 
with the consequence that, if tbe plaintiff 
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obtains a decree for foreclosure, he may 
subsequently find himself liable to be redeem- 
ed by the person who had been left out 
from the litigation. (19 C. 401, 5 C.W.N. 423. 
E- , l8 A. 109, F ) The endorsement made 
by the Registering Officer is admissible, under 
s. 60 of the Registration Act. in evidence, in proof 
that the facts mentioned therein have actually 
occurred. The test of genuineness of a signature 
ought to be the resemblance, not to the forma- 
tion of letters in some other specimen or speci- 
mens. but to the general character of writing, 
which is impressed on it as the involuntary and 
unconscious result of constitution, habit cr other 
permanent cause, and is, therefore, itself per- 
manent. The best, usually perhaps the only 
proper, evidence of handwriting is that of 
persons, who have acquired a previous 
knowledge of the pirtv’s handwriting from 
seeing him write, and who form their opinion 
from the general character and manner of 
these, and not from criticising the particular 
letters. Although the eutriets in books of 
account are relevant to the extent provided by 
s. 39 of the Evidence Act, yet such a book is not 
by itself relevant to raise an inference from the 
absence of any entry. (lO C. 1024. 7 C.L R 
356, 30 C -231, F ; 4 C.W.N. CCVII, R ] 
In spite of a covenant in a bond to the effe-t 
that all payments are to be endorsed on the 
back of the deed and that no payment not so 
entered is to be recognised, the debtor is 
entitled to credit for payment actually made 
and otherwise proved. (3 W.R. Mis. 23 8 

W.R. 316. 5 M.H.C. 451. 1 N.W.P. -228. 1 B. 
45. F ) The interest after the date fixed for 
redemption in the decree should be allowed 
not upon the principal sumjalone. but upon the 
aggregate amount found duo. Kamalapathi 
Baner-jee V. Be.ioy Lal Roy Chowdhury 

203, 3 lad. Cas. 

P^ior mortgagee Hotmaking puisne niort* 
gagt party— Subsequent suit by the latter— Con- 
dxtxonsof re iemplion—Intertst at the contraH 

rale. In a suit by a prior mortgagee, one of the 
putsne mortgagees was not made a par.y. and 
the former purchased the property ac the sale 
held under tbo decree obtained bv him in his 
suit. The puisne mortgagee sued’, subsequently 
to redeem the prior mortgages, and, in that 
suit, a que-tion as to the conditions of the 
redemption arose. Held, th the puisne mort- 
gagoe not being a pirty to the previous suit, it 

ought not to affect either bis rights or his lia- 
bilities. He could not use the previous decree 
so as to cut down the prior mortgagee’sinterest, 
and at the same time deprive him of the whole 
advantage of it. The prior moregagee should, 
therefore, bo entitled to whatever interest his 
contract entitled him^to. (18 C. 164, P.C.. 2?^.) 
The equitable considerations which appear to 

have prevailed with the learned Judges in 
OanqaHas Bhatlarv. Jogenira Nath Milter (11 
C.W.N. 403, D.) seem to bo applicable only 
to a case in which the prior mortgagee has 
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notice of the sub.sequent encumbrance, and 
the subsequent encumbrancer has no notice of 
the prior mortgage. In such a case it may be 
just to penalize the prior mortgagee for his dis- 
regard of the provisions of s, 85. Transfer of 
Property Act. THENAPPA CHETTIAR v. MARI- 
MUTHU NADAN. 18 M L.J. 344 = 31 M. 258 = 4 
M.L.T. 293. [Rel. on. 4 N.L.R. 168; R., 7 M. 
L.T. 194 ] 

(8) Decree for redemption — Appeal by some 
defendants only — Other defendants also neces- 
sary parties — Procedure- — Plaintiff obtained a 
decree for redemption against the defend lots 
1 to 4. The defendants i and 3 alone appealed 
against the decree, and the decree was reversed, 
and suit dismissed. Held, that, as the defend- 
ants 2 and 4 were also necessary parties to 
the appeal, the lower appellate Court should 
have either dismissed the appeal or made them 
parties. KiCHA REDDIAR v. RRDDIAPPA 

Reddiar, 6 M.L.T. 346. 

(9) — Mortgage — Implied authority of one of 
the partners to create — Parties— Non-joindtr — 
Time for redemption. — Where the nature of the 
business of a pirtnership included the buying 
of land and the raising of money on loan in 
order to carry on the business, an authority to 
one partner to mortgage partnership land may 
be implied. Where one of two mortgagees sued 
on a mortgage alleging that he bad brought up 
the share of the other mortgagee, but the latter 
was not joined as a party, and there was no 
registered deed of assignment of his interest in 
the mortgage to the plaintiff : Held, that the 
formal defect in the suit might be remedied in 
appeal by permitting him to join as a plaintiff 
or permitting plaintiff to add him as a formal 
defendant. A Court ought not to allow a period 
of less than six weeks for redemption. ANA 
Pen.v Nater SHA V. ANAMALAY Chetty. 

10 lod. Cas. 776. 

(10) — Redemption-suit- What judgment should 
contain when redemption is allowed —Forms of 
decrees. — When redemption is allowed, the 
judgment should declare that the plaintiff will 
be entitled to redemption of the property sued 
for upon payment of sucb amount as the Court 
finds to be due in respect of the mortgage, and 
should name a date on or before which this 
sum must be paid into Court. The data should 
be fixed in the case of cultivated land so that 
the party who has sown the crop sh.ill have the 
benefit of it. The judgment should then direct 
that if the plaintiff pays in the money on or 
before such date, the defendant shall after sucb 
date deliver over possession of the land to the 
plaintiff together with any documents of title 
relating to the land which the defendant may 
have in his custody or power, and shall further 
do all things necessary to place the plaintiff in 
the same position in regard to the land as he 
was in previous tc the mortgage. This direc- 
tion sh-iuld be followed by an order that if the 
plaintiff makes default in paying in the money 
within the time allowedi then the plaintiff will 
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thenceforth be absolutely debarred and fore- 
closed from all rights of redemption of the 
property and the suit will stand dismissed with 
costs. Maung Mo Gale v. Ma Sa u. l L B R. 
186. (I L.E.R. 85. F.) [R.. 3 L.b.R. 190. J 

(11) — Suif for redeviption — Decree to state 
t)ie specific su7n. — A decree in a suit for redemp- 
tion should specifically state the amount for 
which the mortgage should be redeemed and 
ought not to leave it to be determined in execu- 
tion. Hashlm Khan v. Sahdar, 34 P.R. 
1696. 

(12) — Decree on puisne mortgage — Sale sub- 
ject to prior mortgage — Whether decree-holder 
bound to redeem prior mortgage, before bringing 
properties to sale. — Where a second mortgagee 
has obtained a decree for sale subject to the 
prior mortgage. Held that the decree cannot 
be construed as compelling the decree holder to 
redeem the prior mortgage, before taking steps 
to sell the property. ARAVAMUTHA IYENGAR 
V. KUMARASAMY CHETTY, 7ML.T. 230 = 5 
Ind. Cas. 490. (25 M. 529, 21 M. 171, D.) 

(13) — Suit for redemption — Denial of mort- 
gage — Appellate Court — Point taken in appeal — 
Omission by vakil to argue. — The plaintifi sued 
to redeem the land on payment of the money 
that might bo found due on the mortgage. 
The mortgagee denied the exisieucc ot tho 
mortgage. Held that the lower Court was 
not justified in decreeing possession of tbc land 
free from any payment, merely because the 
defendant denied tho mortgage. If a point 
really arises and is taken in appeal, the appel- 
late Court will not ba justified in holding that 
it has been abandoned, merely because tho 
Vakil bas not argued it Dada valad Valli 
V. Bava Sha valad KasaN, 6 B.H C.A. 
C. 9. 

(14) — Declaratory dccree—Suit for declara- 
tion of mortgagor' s title — Validity of, without 
offering to redeem. — The mortgagor can sue 
for a declaration of his right m the land mort- 
gaged without suing for redemption. BUJHA- 
WAN V. NaNHA, a W.N. 1882. 73. 

(15) — Equity of redemption. — Tho rale “once 

a mortgage always a mortgage ” does not apply 
in Upper Burma to mortgages made before 
Upper Burma became British territory; and in 
such OHiics the intention of tho parties must 
bo ascertained and followed, MauNG AN v. 
Maung Hnaw, U. B. R 1897-1901. Yol. U. 
802. (2 B. 231, 14 B. 19. 1 M. 1, 3 M. 26, 

1 M. 179. 15 M. 230, L.B R. 1372—1892. 549. 
■R.) [F., U.B.R. 1897-1901, Vol. II. 509, 5lG; 
R., U.B.R. 1907, 3rdQr.. Mortgage 1.] 

{\l^)^Usufrucluary mortgagee Rights of — 
Mortgaged estate ever redeemable. — When tho 

4 ^ 

original transaction is a usufructuary mortgage, 
tho mortgagee is entitled to nothing beyond 
the re-payment of his principal and interest 
from the usufruct of the property and the 
Court will not allow additional advantages to 
bo obtained, through tho necessity of a debtor, 

C. VII— 22 


I /llor/^a^e— continued. 

9. — Redemption —continued, 

I by the conversion of a mortgage into a trans- 
action of a difierent nature. Once a mortgage, 
always a mortgage, is a principle not to be 
departed from and being a mortgage an estate 
mortgaged is always redeemable and the law will 
contest even an express agreement of the 
parties and will let a man loose from bis 
agreement and admit him to redeem a mort- 
gage. Tewaree Loll v. Kasskknauth, 
W. R. F.B. 79. 

{Wt)— Mortgage between 1858-18S2 — Redemp- 
tion - “ Once a mortgage always a mortgage ’ — 
Applicability o/ doctrine.— Mortgages executed 
subsequent to 1358 but prior to 1876 are 
governed by the doctrine of once a mortgage, 
always a mortgage’’ adopted by tho Madras 
High Court. In regard to mortgages executed 
between 1875 and 1882. when the Transfer of 
Property Act came into force, a similar view 
has been adopted. Karuppan Servai v. 
ALAGARA KOUNDAN, 14 M.L.J. 347. (1 M- 1, 
Expl.-, 15 M. 230, 23 M. 117, R.) 

{\Q)— Transfer of Property .ict, s.'ti-Re- 
deinpiion of prior mortgage. — S. 74 of the 
Transfer of Property Act contemplates the 
existence of two mortgages at one and the same 
time, and the independent action of the sub- 
sequent mortgagee to put an end to tho prior 
mortgage. The section does not apply when 
the first mortgage is a usufructuary mortgage 
and the second also purports to bo a usufruc- 
tuary mortgage. KOOPMIA SAHIR v. CHIDAIU- 
DARAM CHETXr, 19 M. 109. 

(19) — Prior mortgage — Redemption by subse- 
quent mortgagee — Effect. — A person, who has 
redeemed a prior mortgage, bas a right to ex- 
tingui.sh the samo or to keep it alive, and, in 
the absence of evidence to the contrary, the 
presumption will bo that he intends to keep it 
alive for his own benefit. GHANAYA v. PAN- 
DIT Chaj.JU RA.M, 38 P.R. 1894. (1 A. 325, 

10 C. 1035. 9 C. 901. D.) [R., 30 P.R. 1904 

= 139P.L.R. 1904, 32 P.R. 1903 = 54 P.L.R. 
1903.] 

{20i — Mortgage— Redemptioyi of a prior mort- 
gage by a co-tnorlgagor — Subrogation to the rights 
of the morUjagee — Priority over subsequent mort- 
gagees. — There is no difierence in principle 
between the case of a subsequent mortgagee or 
purchaser of equity of redemption and that of 
a CO mortgagor satisfying a prior mortgage. 
Where one of the co-mortgagorg pays off the 
amount of prior mortgage, he is by such pay- 
ment subrogated to the rights of the mortgagee 
and is entitled to priority over the subsequent 
mortgagees. HAR PraSAD v RAGHUNAN- 
DUN Prasad. 6 A L J. 832 = 31 A. 166 = 1 Ind. 
Cas. 825. (4 A. 58. 26 A. 227, R.) 

(21) — Right of second mortgagee to redeem 
prior mortgage— Keeping alive of mortgage— 
Extinguishment — Intention of parties— Traiis- 
fer of property Act, 1882. s. 74.— Whether a 
mortgage paid off, has been kept alive or ex- 
tinguished, depends upon the intention of the 
parties, the mere fact that it bas been paid off 
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9— Redemption— confinued. 

not deciding the question whether or not it has 
been extinguished. Express declaration of inten- 
tion will cause either the one result or the 
other : and in the absence of such expression, 
the intention may be inferred either one way 
or the other AJUDHIA PRASAD v. DL'LARI 
Lal. A.W.N. 1885. 21. 

(22) — One of the mortgagors redeeming the 
whole mortgage— Rights of mortgagors inter se. 
-Dy redeeming a mortgage of the ordinary 
kind under which possession did not pass to the 
mortgagee, one of the several mortgagors be- 
comes entitled to a charge on the interests of 
the other mortgagors, for the amount payable 

by the latter. MaLIK AHMAD WALI KHAN v. 

Shamsi Jahan Begam, 10 C W 

M fa? 360= 3 C.L.J. 481 = 1 

^ ^ 397 = 16 M.L.J. 269 
-28 A. 482 = 33 I. A. 81 = 8 Sar. 918. 

(23) — Suif for redemption— Jurisdiction. — 
\Vhere the subject-matter of the suit is, not 
only whether the property has been redeemed 
by payment out ol the usufruct, but also whe- 
ther the property and the right to redeem 
belongs to the plaintiff, the question of juris- 
diction depends on the value of the property 
and not on the amount of the mortgage. 

vallan Das v. Nawal Singh, i a. 620. 

lx iS» 5Ui.J 

m—Mortgage — Suit for redemption ~ 
Valuation of suit— Jurisdiction.— In a suit for 
redemption, the v.ilue of the subject matter for 
purposes of jurisdiction is not the market value 
of the land out the amount of the mortgage 

Ram. 3 A. 

' ^ A.L J. 713 = 

A.W.N. 1908, 27G ; R., 14 C.P.L.R. 154.] 

(251 -Joint-mortgage— Suit for redemption of 
^rtion, valuation for purposes of Court-fees— 
Court Fees Act (VII of l810,, s. 7. art. 9- 
Sutt for redemption of share of one co-mortgagor 

Jurisdiction under Ben. Civil Courts Act VI 
of 1871, s. 20 — Subject-matter m dispute 
meamnj7 o/.— Where, on account of the purchase 
of a portion of the equity of redemption bv the 
mortgagee, the mortgago-debt has been pro 
tanto extinguished and some of the mortgagors 
become entitled to recover a portion only of the 
mortgaged property, in a suit for redemption 
of such portion, " the principal money expressed 
to be secured ” on which the Court-fee for the 
suit 18 to be calculated under art. 9, s. 7 of 
the Court Pees Act, must bo taxen to be the 
proportionate amount of the debt for which the 
portion sought to be redeemed would be liable 
Where the plaintiff is entitled to come into 
Court to redeem a portion of a mortgage, the 
subject-matter in dispute” with reference to 

A.f Courts 

Act (VI of 1871) must be taken to mean the 

mortgagees subsisting interest which the 

plaintiff redeeming seeks to clear off, and the 

limits of the pecuniary jurisdiction of the 

Court to entertain the suit must be fixed with 

reference to the proportionate amount of the 


Mortgage — continued. 
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mortgage debt sought to be paid off. AUANAT 
Begam v. Bh.ajan Lal. 8 A. 438 = A.W.N. 

1886. 146. [Not F., IIO.C. 164; R., A.W.N. 

1887, 262. 14 C.P.L R. 154, 6 O.C. 130, 31 A. 
44=5 A.L.J. 713= A.W.N. 1908, 276.] 

(26) Partial redemption — Court-fees — Court 
Fees Act, yil of 1870, s. 7, cl. ix.—ln cases in 
which it is competent to the mortgagor to sue 
to recover a portiou alone of the mortgaged 
property, the mortgage-debt must be regarded 
as distributed over the whole of the property, 
and as regards the portion of the property sued 
for, the ‘ principal money expressed to be 
secured.” for the purposes of cl. ix of s. 7 of the 
Court Fees Act. must be taken to he the pro- 
portionate amount of the debt for which such 
portion of the property is liable. BALKltlSHMA 
Dhondo V. Nagvekar. 6 B. 324. [ippr., 8 A, 
43S=a.W.N. 1886, 146.] 

(27) -Court Fees Act, 1870, s, 5— Institution 
fee to redeem kanom.— To redeem a kmom, 
the institution fee must be computed on the 
kanom debt as it originally stood. REFERENCE 
UNDER COURT FEES ACT. s. 5. 14 M. 480. 
[fi.. 29 M. 367 = 16 M.L J. 237.] 

(23) — Suit for redemption valued at Rs. 2.300' 
— Money due being above Rs 5.000— Appeal.— 

On the plaintiff’s offer to redeem a mortgage 
by paying Rs. 2.300, the original mortg.ige 
amount, the objection was that, more than 
Rs. 5,000 — being then due, it could not be re- 
deemed unless that amount was paid, and the 
Court found in favour of the delenc?. The 
question arose whether the appeal lay ta the 
Chief Court or to the Divisional Judge. Held 
that the valuation of the suit by the plaintiff 
must govern the case for the purposes of juris- 
diction and that the appeal lay to the Divisional 
Judge and not to the Chief Court, although 
the Lower Court had found that the defendant’s 
allegation was true and that the properly could 
be redeemed by payment of over Rs. 5.000. 
Ranji khan V. Bir bar. 91 P R. 1899. [R-, 
106 P.R. 1895. P.B,] 

(29) — Lekha mukhi mortgage — Moi tgage satis- 
fied by mortgagees enjoying land— Suit for pos- 
session by mortgagor — Nature of suit — Valua- 
tion.— 'The plaintiff sued for possps>ioQ of his 
property from a lekha mukhi mortgagee, on the 
ground that the mortgage debt had been fully 
satisfied from the profits arising from the land 
enjoyed by the defendant and that the charge 
no longer existed on the land. Held that the 
suit Was one for redemption and the valuation 
of the suit was the amount secured and not the 
value of the land. ARDUR RAHIM v. SEVA 
Ram. 73 P.R. 1899. 

(30) — Court- fee — Redemption decree — Cross- 
objections by mortgagor for reduction of amount 
made payable— Power of Appellate Court to 
reduce amount — Mortgage —Interest — Compound 
interest — Undue influence— Dominating the wil^ 
of mortgagor— Contract Act, s- 16 — Where, in 
an appeal by a mortgagee against a decree passed 
in a suit for redemption, the mortgagor file^ 
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cross-objections for reduction of the amount 
payable lor redemptiou, he must pay ad lalorevi 
Court-fee on the sum by which be seeks to hive 
the amount reduced. An Appellate Court cannot 
reduce the amount by a sum greater than chat 
in respect of which Court-fee has been paid on 
the cross-objections. Where the consideration 
of a mortgage-deed consisted of previous inter- 
est and costs and the mortgagee was a money- i 
lender with whom the mortgagor had dealings 
for a considerable period i Held, that the 
mortgagee was in a position to dominate the 
will^of the mortgagor and was not entitled to 
compound interest at the rate of 12 per cent, 
per annum stipulated in the mortgago-deed. 
Mans\ Ram V. Umka. 134 P.W.R. 1911 = 
213 P.L.R. 1911 = 11 Ind. Cas. 198. (27 A. 

447 = A.W.N. 1905. 40 = 2 A.L.J. 105. 29 M. 
3G7 = 1GM.L.J. 287. 5 P.R. 1911=59 P.W. 
R. 1911 = 9 Ind. Cas. f)76 ; F., 13 A. 94; Di.ss., 
77 P.R. 1898. 58 P.R. 1904, 92 P.K. 1905, 
10 B. 41. D.) I 

(31) — Stamp duty — Value of suit— Jurisdic- 
tion — Lower Burvia Courts Act, 1900, s. 25. — | 
The amount on wnich stamp duty is piyable 
does not determine tb** jurisdiction of a Court, 
but the amount or value of the subject matter 
cf a suit. In a redemption suit, the subject- 
matter of the suit is the land sought to be 
redeemed ; therefore, the actual present value 
of that land at the time the suit is hied must 
determine any question as to the Court which 
is competent to try the suit. MaUNG KYAW 
Dun V. Maung Kyaw, l L.B.R. 96. [R.. U. 

13. R. 1910 :2nd Ur., Civil 10;/)., 5 L.B.R. 
208.] 

(32) — Valuation of subject-matter of suit — , 
Jurisdicixuyi — S. 8. Suits Valuation Act — S. 2, j 
Lower Burma Courts Act. — In a suit for re- 
demption by a mortgagor in possession of the 
mortgaged property, the subject-matter of the 
suit, within the meaning of cl. (/t) of s. 2 of the 
Lower Burma Courts Act, 19C0, is the mort- 
g.igo, and the amount of the principal money 
secured by the mortgage determines the juris- 
diction of the Court competent to try the suit. 

Kalee Kumau Nag v. M. Mayappa 
Chetty. 5 L.B.R. 208, F B. = 8 Ind. Cas. 973. 

(2 A 690. 778. 3 A. 822, 5 M. 294. 5 A. 332, 

8 A. 438. 11 B. 591. 7 B. 448. 15 C. lOt. 13 B. 
489, 14 B. 19, 16 M. 32G ; F., 1 L.B.R. 96, 
D.) 

I 

(83l — Usufructuary mortgage — Redemption 
— Value of suit —Jurisdiction. — In a suit for 
redemption of a usufructuary mortgage, the 
subject-matter of the suit is the property which 
the plaintiff seeks to recover, and the value of 
the suit for purposes of jurisdiction is the 
market value of the property at the time the 
suit is filed. NOA TUN BAW, NGA CHEIN v. 
Mi Kye. U.B.R. 1910. 2ndQr.. 10. (1 L.B.R. 
9G. F. ; 5 A. Sb'., . 8 A. 438, 11 B. 591, 14 B. 
19. 6 M. 284, Cons.) 

Redemption, Suit for— ‘Tender of mort- 
gage money— Interest in case when exact amount 
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not tendered — Costs, mortgagee entitled' to, 
when exact amowil not tendered — Transfer of 
Properly Act, s$. 88 and Si— Appeal as to 
costs — Slemorandum of appeal insufficiently 
stamped— Court Fees Act — Irregularity not 
affecting merits of case or jurisdiction — Dispo- 
sal of appeal not su^iciently stamped — Civ. 
Pro. Code, s. 578. — The plamtiS (mortgagor) 
deposited in Court on the 19th September, 
1899, under s. 83, Transfer of Property Act, 
the sum of Rs. 1,300, as the amount due 
on the mortgage. The defendant (mortgagee) 
relused to lake the amount so deposited in 
full discharge of the amount due on the 
mortgage claiming Rs. 205 more. Accord- 
ingly, the plaintiQ brought a suit for redemp- 
tion on payment of Rs. 1,300. The Sub- 
ordinate Judge found that Rs. 1,308-3-3 were 
due on the mortgage on the I9th September, 
1899, and he decided that, as that amount 
had not been deposited, the plaiuiifl was liable 
to pay interest up to the date of the suit. The 
plaiQLifl appealed to the District Judge. He 
valued his appeal at Rs. 127-8-0 and paid a 
Court-fee on that amount. That amount was 
the dilierence between the amount deposited m 
Court and the amount found due by the Sub- 
ordinate Judge and was interest. In his me- 
morandum of appeal ho objected to the pay- 
ment of this amount, and to the order of the 
Subordinate Judge as to cost. The District 
Judge held that the defendant was more in the 
wrong than the plaintiff and should not get his 
costs and he awarded the plaiutifl iwo-thirds of 
his cost. He also held that the first Court 
should not have awarded interest after the date 
on which payment was tendered. Held, that 
the plaintill should have paid a Court-fee m 
respect of the first Court’s otder as to costs 
as well as in respect of bis objection to pay 
Rs. 127-8 as iutcrest, and thattho memorandum 
of appeal was insufficiently stamped. But the 
decree of the District Judge could not be re- 
versed on the ground that the memorandum of 
appeal was insufficiently stamped, as the ir- 
regularity did not afleeb his competency to try 
the appeal and therefore the provisions of 
s. 578, Civ. Pro. Code, were a bar to its reversal 
on that ground. As a general rule, a mort- 
gagee IS entitled to bis costs in a foreclo- 
sure or a redemption suit and should not be 
deprived of them or made to pay the costs, un- 
less ho has been guilty of misconduct with re- 
ference to tho suit or the subject of it. The 
mere circumstance that tho defondaol claimed 
more than what be was decided to be entitled 
to is not a ground for refusing him his costs and 
ordering him to pay plaintifi’s costs. According 
to 8. 84. Transfer of Property Act, interest on 
the principal sum ceases from the date of tender 
of “the amount remaining due on the mort- 
gage" that is, of course, the exact amount. 
There is no provision in the section that, 
although the exact amount is not tendered, 
interest shall cease pro tanto. Held, therefore, 
that interest did not cease on the part of the 
mortgage-money due on the 19th September, - 
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1899, which was covered by the tender and the 
defendant was entitled to the amount awarded 
by the Subordinate Judge. Baldeo PERSH.iD 
v_. InayatKhan. 6 0. C. 133. [i?.. 12 0.C. 

* ^ A • J 

Eedemption — Value of suii—Money 
claimed by defendant for vnprovevients — Res- 
judicata— jS^corad for redeviption. — The 

mortgagor sued for redemption of two pieces of 
land and obtained a decree in 18b5, to the 
effect that he could redeem the land in di.spute 
in the present suit on payment of Rs. 49 and 
the other on payment of Re. 1. After obtiin- 
ingthe decree, the plaintiff paiil a rupee and 
redeemed the other land, but took no steps to 
redeem the land in suit. In 1907. he filed a suit 
for redemption. In 1904, the mortgagee alleg- 
ing himself as owner had brought a suit, stat- 
ing d isposses.sion by the mortgagor of a very 
small piece of a land, which was either a part 
of the land in suit or only adjunct thereto, and 
obtained a decree. 3 be mortgagee pleaded 
that he had spent Rs. 800 on the land which 
he was entitled to recover from the mortgagor, 
that the suit was barred by limitation and res'- 
judicata, and the original Court, (Munsiff. 
second cla>s), had no jurisdiction to try the 
case. It was also contended on further appeal 
that the lower Appellate Court (District Judge) 
had no jurisdiction to bear the appeal. Held, 
that the previous suits for 1885 and 1904 did 
not operate to bar the present suit. (93 p R 
1908. F.B. = 1G4 P.L.R. 1908. F.) U) 
That the mortgagee was not entitled to 

on account of improvements. 
(3) That the lower Courts had jurisdiction to 
hear the case. MoHUN v. DiALU. 135 P L R 

1909 = 4 Ind. Cas. 939. (19 P.R. 1908 = 129 

P.L.R. 1908, O.) 

{^(j) — Constriu:tion of document^ Duty of the 

Court where a document has been wrongly con- 
strued so as to affect the interest of the partij so 
c^struing— Mortgage by covditionol sale — Re~ 
demption—LimitaUon Act (W of 1877 ), sch-ll, 
arts. 13^ and 148- Timeirom which limitatton 
*s to be reckoned — Sale of part of mortgaged pro- 
perty— ^depuTchaser— Redemption of part 
of mortgaged property on payment of propor- 
tionate amount when claim as to part barred by 
time etc. — Court Fees Act ('VII of 1870y. 

3. 7. sm6-s. ix — Suit for redemption with a 
P^f^yer for recovery of surplus pro/ifs— Code of 
Civil Procedure, s. .373 — Improper valuation of 
Court-fees. — A. Court is bound to consider the 

terms of a deed in accordance with the view as 
to its true meaning which the Court may en- 
tertain. Any improper construction put upon 
It by a party cannot be allowed to prejudice his 
rights, whatever they are upon its true con- 
struction. Where a certain property was mort- 
gaged by way of couditional sale for a period of 
nine years, and it was agreed that the sale would 
be canc.elled on payment of the amount of the 
consideration money in nine years. Held, that 
the agreement of the parties was that the loan 
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^ was to be left outstanding for a period of nine 
' 3 ears, and that, within that period, themortga- 
I gee could not foreclose the mortgage, nor could 
I the mortgagors redeem it. Held, further, that 
for a auic for redemption, the time began to 
' under art. 148 of the second schedule to 
I the Limitation Act, 1877, from the expiration 
' of the term of nine years, and the mere fact 
that the plaintiffs alleged that the mortgage 
oebt had been satistitd within that period did 
, not affect the question of limitation. It is 
well settled Jaw that a mortgage, as well as an 
out-and-out sale, by a trustee or a mortgagee, is 
a purchase ’ within ihe meaning of art, 134 

to the Limitation Act. 
18/<. The said article is applicable only to 
cases in which a purchaser, whether his pur- 
absolute or sub-modo, must obtain 
and hold possession for 12 years or upwards, in 
order that he may have that benefit of the arti- 
cle. Held, theiefore, that a person, who bona 
fide purchases from a mortgagee in possession 
what is represented to him and what be believes 
to be the absolute interest, is entitled to the pro- 
tection of art. 134 of the second schedule to the 
Limitation Act, 1877. {25 M. 99. 23 B. 614, D.\ 

' J A. 97. 14 M.I.A. 1, 16 B. 583. 20 A. 482, 22 
^■ 225, 24 M. 471, 27 B. 373, R. dJ F.) 
When 12viUageswerc mortgaged to a mortgagee. 

5 out of which passed to other persons from 
whom they could not be redeemed, on account 
of the claim being barred against them, held, 
that the mortgagor was entitled to redeem the 
remaining 7 on payment cf a proportionate 
amount of the mortgage money. S. 7, sub- 
s. IX of the Court Fees Act (Vll of 1870). 
pro\ides that, m a suit for redemption, the 
Court-fee should bo valued at the principal 
amount secured by the mortgage, and the mere 
fact that the plaintiffs claimed, in the suit, 
payment of any sum. which might be found to 
be due to them on the taking of the accounts, 
did not alter the nature ut the suit, so as to 
necessitate the payment of an additional fee on 
such sum. S. 373 of the Code of the Civil 
Procedure empowers a Court to allow a plaintiff 
to abandon a part of his claim, with liberty to 
bring a fresh suit in respect of the part so aban- 
doned, if the Court is satisfied that the suit 
must fail by reason of some formal de'ect or 
that there is sufficient ground for permitting 
him to abandon part of his claim. This section 
was intended to meet, amongst other cases, 
a case in which there has been an improper 
valuation of the Couit fee stamp. HUSANI 
BEGAM v. COCIiECTOR OF CAWNPORE, 4 A. 

L.J 375 = A.W.N. 1907. 133 = 29 A. 471. [i? . 

6 A.L J. 222 = 31 A. 300=2 Ind. Cas. 180.] 

(37 ) — Suit for redemption— Valuation of suit 
for purposes of further appeal — Revision^ 
Punjab Courts Act, 1884. ss. 40 (i) (a) (ti)and 
70 ( 1) f' b)— Mortgage — Foreclosure — Defective 
notice— Reg. XVII of 1806— to take 
advantage of legal defects.— Where, in a snit 
for possession, by redemption, of half of a 
building, which half was worth more than 



345 


THE ALL INDIA DIGEST. 


34G 


Mortgage -continued. 

9. — Redemption — continued. 

Rs. 2,500, but the mortgage burden on which 
was only Rs. 1,500, the claim was for redemp- 
tion on payment of Rs. l.OOO, and the decree, 
•appealed against, was for redemption on pay- 
ment of Rs. 1,500. the value of the suit was 
held to be Rs. 1,500, i.e., the sum made pay- 
able by the decree appealed against, and not 
the value of the property bearing the mortgage 
burden, and the case was held to be one to be 
argued on the basis of cl. {b) of s. 70 (1) of the 
Punjab Courts Act and not under s. 40 (1) 
(a) (ii). Where a mortgagor appeared, on receipt 
of a defective notice of foreclosure issued under 
the provisions of Reg. XVIl of 1806, to contest 
the notices and offered to pay to the pr>)pcr 
persons, held that the mere oiler to pay to the 
persons entitled did not amount to a waiver of 
his right to take advantage of the legal defects 
in the foreclosure procedure in a sub-<equent 
suit for the redemption of the mortgage- 121 
P.R. 1903, R.) Qume . — Whether cross objec- 
tions, under s. 5Gl, Civ. Pro. Code, can be 
entertained by an appellate Court in a case 
whore no appeal lies. BALWANT SINGH v. 
Ram Das. 28 P.R. 1908 = 41 P.W.R. 1908 = 
141 P.L-R. 1908. [R., 23 P.R, 1909 - 197 

P.L.R. 1908.] 

(38) — Appeal — Jurisdiction. — The pUintiH 

brought a suit, in the Court of the Subordinate 
.Judge, for redemption of four mortgages for 
sums amounting in the aggregate to less than 
Rs. 5,000. The defendant, in his written state- 
ment, pleaded that there were lour more mort- 
gages on the property. The aggregate of the 
mortgage-money according to him exceeded 
Rs. 5,000. Two of the mortgage deeds set 
up by the defendant were found by tbo 
Subordinate Judge to be invalid, and the actual 
amount of mortgage money, which the Sub- 
ordinate Judge found to be rightly a charge on 
the property and on payment of which he 
decreed redemption, fell under Rs. 5,000. An 
appeal against the decree of the Subordinate 
Judge was filed by tbo defendant before the 
District Judge, who, ou objection having been 
raised by the other side, returned the appeal for 
presentation to the Court of the Judicial Com- 
missioner, Oudh. The defendant appealed 
against this order of the District Judge. Held, 
thit the appeal was properly presented to the 
Court of District Judge. LALLU SaH v. GayA 
PEUSHAD. 9 O.C. 96 (B). 10 O.C. 42. J 

(39) — Suit for redemption — Relief about 
swrp/us in the hands of the mortgagee — Jurisdic- 
tion determined by the amount of 7nortgage 
money onfp.— Where the plaintiff in a suit for 
redemption asserted in his plaint that on taking 
the account, a large sum of money would bo 
found due to him from the mortgagee, and 
asked that it might be awarded to him, without 
making any definite prayer for a decree for 
either a definite or an estimated sum of money 
independently of tbo claim to redemption, held 
tbat the jurisdiction of the Court to try the 
suit was determined by the amount of the 
mortgage-money, and the claim for the surplus 


M ortgage — con ti nued . 

9- — Redemption — contmued. 

could not be taken into account in determining 
the question of jurisdiction. MuhamMAD 

Husain v. Mussammat Intiaz-un-nissa 
13 O.C. 32-5 Ind. Gas. 444. 

(40) — Foreclosure proceedii^gs — Deposit — 
Legal tetider. — A deposit made in Court by the 
mortgagors during foreclosure proceedings 
accompanied by a petition that it be kept pending 
enquiry as to the amount due is not a legal 
tender. GOLUCKMONEE DAHIA v. NUHUNGO 
Moonjuuee D.ahea, W.R. F.B. 14. 

{■il)— Tender, rejection of, by mortgagee — 
Redemption, action of~Cosls can be refused to 
mortgagee.— Court of Equity can take all the 
circumstances of a case into consideration, and 
do complete justice between the parties. If a 
mortgagee rejects a tender he rejects it at his 
own risk, and in an action for redemption he 
may be refused his costs in consequence, or 
may be ordered to pav costs. GOVIND v. 
Dillau JANG. 1 Bom. L.R. 381. 

(42) — Tender of inortgage-debt where no place 
for payment is specified— Interest, cessation of, 
only on proper tender. — Where a person seeks 
to redeem, he must make a proper tender of 
the mortgHge-debt, and if no particular place 
for payment is specified under the contract, ho 
must seek the creditor out. The reasons for 
the mortgagor not being able to make a proper 
tender of the redemption money have nothing 
to do with the mortgagee, the sole question 
being whether there was a proper tender or not. 
Where there was no proper tender, interest will 
continue to run as s. 84 applies only to a case 
of proper tender and interest does not stop from 
tbo date of the improper tender. Mahadaji 
V. Pairia. 2 N.L.R. 62. 

(43) — iVoo/ — Practice and Procedure. — A. 
plaintiff .seeking to redeem must prove the 
specific m-^rtgage set up m bis plaint clearly 
and indefeasibly, but the question of proof 
necessary for the plaintiff to .succeed must in 
each case depend upon and may be affected by 
tbo pleadings and the defence raised by the 
defendant. Dada v. GENU, 5 Bom. L.R, 333. 

l44) — Suil for — Burden of proof— Subsisting 
title. — In a suit for redemption, the onus lies 
on the plaintiff to show the existence of a sub- 
sisting mortgage, which ho is entitled to re- 
deem. Musafiu Rai V. Mussammut Lagan 
BARTAKuar, 2 A.L.J. 62 = A.W N. 1905 14 
(A.W.N. 1895, 167, H.) 

(45) — Usufructuary — Question whether a 
usufructuary mortgagee can sue for the mortgage 
money where there has been no '.covenant to pay 
il — Where the security has been wholly or parti- 
ally destroyed, the right should be admitted — 
No authority for lumping mortgages together — 
Date from which limitation begins to run when 
security is destroyed— Limitation Act, 1877, arts, 
57 1 120, 132. — Whore the security has been wholly 
or partially destroyed, it is only equitable that 
the right of a usufructuary mortgagee to sue 
for the mortgage money, where there has been 
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no covenant to pay it, should be admitted 
(U.B.R. 1897-1901. Vol. II. 516. F.) There 
is no authority for lumping the mortgages to- 
gether. (U.B.R. 1897—1901. Voi. II, .505, R.) 
Where the subject-matter of a usufructuary 
mortgage, ccntaining no covenant to pay, be- 
comes wholly or partially destroyed, a suit by 
the mortgagee to recover the mortgage money 
would be governed by art. B^O of Act XV of 
1877 and not by art, 132 or bv art 57 
Maung Shwe Dok V. Ma Le, U.B.R. 1897— 
1901. Vol. II, 518. 

(46i— Suif for redemption — Proof of morl- 
QQge ^oyi-productton of viorigage-deed — 
Secondary evidence.— la a suit for redemption, 
the plaintiSs did not produce the mortgage- 
deed or a certified copy of it. but alleged that 
the mortgHge-deed was in the possessioo of the 
defendant, but took no steps under Chap. X, 
Civ. Pro. Code, so that secondary evidence may 
by admitted in regard to the facts and contents 
of the deed. They called witnesses to prove the 
mortgage, and produced a jamabandi of a 
certain year in which tlie Dames of their ances- 
tors were recorded as boUiog the land. Held 
that the mortgagors had not proved the mort- 
gage by legal evideiue. SheOBAKAKH v. 
SHEOBHIKH. A.W.N. 1882, 131. 

(47 )— Old mortgage— Burden of proof - Secon- 
dary ivideuce of terms of a tnorffjage-deed^ 
Admission, In a suit for redemption of a 
mortgage of 184G, held, with reference to the 
provisions of s. 6 of Act I of 1869, that the 
burden is on the plaintiff to give at least prima 
facie proof that the mortgsge is redeemable. 
(3 1. A. 85, R.) Held further, that secondary 
evidence of the terms of ihe mortgage deed, 
if admissible, must be of the kinds specified in 
8. 63 of the Evidence Act. Held also, that no 
admission by the mortgagee can operate to 
make a mortgage redeemable which by law 
was irredeemable at the time when the admis- 
sion was mado. KAYASTH SCHOLARSHIP 

Trust. Allahabad v. Shankar Din, il 
O.C. 285 (B ) 

{A%]— Redemption, Suit for^Morigage-deed 
— Notice to produce — Secondary evidence — 
Evidence Aci. 1872, ss. 65 (c) 66 (2).— In a suit 
for redemption of mortgage, the defendant 
denied the mortgage but the suit was decreed. 
Go appeal, the defendant contended that the 
mortgage having been shown to be in writing, 
secondary evidence of the mortgage was illegally 
taken. Held that secondary evidence whs 
rightly taken as cl. la) of .s 65 of ih- 
Evidence Act allows, “wlnnthe original is 
shown or appears to be in i ho possession or 
power of tbe person against whom the docu- 
ment is sought to be proved” and that notice 

tci6rr6d to in 3 . 60 of tb6 Act was not necessary 
as. under cl. of the proviso, tbe necessity 
does not exisr. “when from the nature of the 
case the adverse p«rty must, know that he will 
^ required to pioduce it.” SAHAI v. Sheo 
Dar Shan. A.W.N. 1888, 147. 


/Wor/^a^e— continued. 
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(49) Mortgage — Redemption — Non^produc- 
lion of mortgage-deed,— \VhoTe, in a suit for 

redemption, the defendant contended that the 

mortgage consideration was Drgely in exces.s 
of that on payment of which tbe plaintiff 
sought to redeem, and the defendant admitted 
that the sum due under the mortgage bond 
WHS only Rs. 112. but pleaded that a further 
sum of Rs. 288 was due from the mortgagors 
/tefa that the defendant was bound to produce 
the mortgage-deed and to prove that the further 
liabilities w«=-rc charged upon the mortgaged 

N°?887’92^”^^ Sahai V. SIDHGOPAL, A W. 

(^^)~Mortgage — Mortgagee destroying deed 
Of mortgage --Secondary ecidence.-^ln a suit 
for redeeming a mortgage, it was found that 
the mortgag-je. with a view to deprive the 
plaintiff of tue equity of redemption, had des- 
troyed the deed by which the property was 
mortgaged. Held that the mortgagee could 
not be permitted to prove the contents of the 
deed or the amount of the mortgage debt by 
secondary evidence, and that the mortgagor 
should be allowed to recover the lands without 
any payment. SHEK ABDULLA v. SHEK 

Muha.mmad Jafar. 1 B H.C. 177. 

(61) Redemption suit — Terms of the mortgage, 
no evidence to prove — Period for which the morl" 
gage is made, effect of, no evidence to prove— 
Interest tobe presumed equal to the profits of 
the procerly, — Iq a suit for redemption, the 
plaintiff, in order to prove tbe mortgage set up 
by him. produced a witness whose evidence 
est.iblished the fact of mortgage. In appeal, it 
was contended that, as this evidence did not 
prove the terms of the mortgage, tbe plaintiff 
WHS not entitled to a decree for redemption. 
Held, that, in the absence of evidence, it could 
not be assumed that the mortgage was made 
for a period exceeding that alleged by the 
plaintiff. Held also, that, in tbe absence of 
evidence to the contrary, it could not bo as- 
sumed that the interest, if any, was agreed to 
be paid, exceeded tbe profits of the property. 
Pancham Tewari V. Ram Udit Upadhya. 

10 lod. Gas. 7. 

fo2) — Redemption— Evidence — Corroboration 
Discrepancy. — As a general ruloi a claim to 
redeem a mortgage founded on a subsequent loan 
which saves limitation i.s open to suspicion 
and requires close testing ; but there are excep- 
tions where surrounding circumstances supply 
corroborative evidence of the genuineness of 
the claim. MAUNG AN v. MAUNG PO WIN. 
U.B.R. 1897—1901, Yol. U. 500. [Overruled., 
U.B.R. ib'.>7— 1901. Vol. II, 367.] 

— Partial relief on the footing of defend- 
ant's — Where the plaintiff sues for 

redemption of a mortgage of the whole property 
for a small amount and fails to substantiate his 
averments, he cannot, in that suit, fall back on 
the admission of tbe defendant, who admits the 
mortg igo of a poglioQ only, but for a very much 
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larger amount, and claim to redeem that pot- 
lion. Ratan Kuar V. JiWAN Singh, l A. 
194, F.B. [H., 11 A. 438, IS a. 403 = a.W.N. 
1896, 132.] 

(54) - — Sale — Burden of proof. — Where the 

plaintiff sued to redeem certain land ot which 
she admitted defendant had been in possession 
for over 30 years, but which she alleged she had 
mortgaged to him and the defendant alleged 
the land had been sold to him by plaintiff, but 
adduced no evidence of sale, helu that, there 
being practically no evidence on either side, 
the plaintiff’s claim should have been dismissed, 
the burden of proof being on her to prove the 
mortgage. Ma Ya v. Maung Kyaing, L.B. 
R. 1872—1892. 482. (L.B.H 1872 — 1892 78, 
102, 474, R.) [li.. L.B.K. 1893, 1900, 514. L, 

B.R. 1893— 1900. 86, L.B.R. 1872—1892, 494, 
Expl., L.B.R. 1893—1900, 46i.] 

(55) — Subsequent small advayices to keep mort- 
gage alive should be strictly proved. — Evidence 
of subsequent advances of small sums for the 
purpose of keeping alive old mortgages of which 
the redemption would otherwise be barred bv 
limitation should be most caiefully tested and 
considered. MauNG Waik Gyi v. Ma Kyi 
Ma, U B.R. 1897—1901, Yol. II. 507. 

(56) — Suit to redeem mortgage — Mortgage 
no proved — Admission of mortgage right. — A 
plaintiff, failing to establish the particular 
mortgage which he sues to redeem, cannot be 
allowed to fall back on some other mortgage as 
to which admissions may have been made by 
tbe defendants. No redemption decree can be 
passed on admi^-sions madowitbin the statutory 
period of a mortgage, under which tbe defend- 
ant hold, but which was not ploidcl in the 

plaint. Krishna pillai v. Rangasami 
P lLLAI, 18 M. 462 = 3 M.L.J 187. [F.. 13 M. 

L. J. 274. 17 M.L.J. 122 = -2 M L.J. 65 ; li., 18 
A. 408. 22 M. 259, A.W.N. 1899,132; D.. 19 

M. 160.] 

(57) — Cause of action set forth in plaint, 

onus on plaintiff to establish Plaintiff in suit 
for redempltori, bound to prove particular jnort- 
gage sued on. — Where the plaintiff in a suit 
on a mortgage fails to prove the particular 
mortgage alleged m his plairit and relied on 
by him, ho cannot bo given a decree in the 
suit ill respect of a different mortgage or mort- 
gages not included in the plaintiff’s cause of 
action but found to subsist oeiween the parlies 
on admission or from the evidence in the case. 
So, where a plaintiff in a suit for redemption 
falls to establish the specific inorcgago and the 
averments on which he has ba^ed his suit, 
ho cannot claim to get a decree for re- 
demption by reason of s imc other mortgage in 
respoet of which the dofondout happened to ad- 
mit that he was the plaintiff's rnortgagoc. 
Shko Brab\D v. LALIT KUAft, 18 A. 403 
A.W.N. 1896, 132. 117 B. 365. 4 B. 584, 16 

A. 10.5, 18a. J.Sl, 1 A 194, 11 A. 438. AW. 

N. 1889. 187. 18 i\l. 40^. 8 B. 543, 11 M.l-A. I 

7. Otss.) [F., 8 0.0. 173 ; R-, 129 P.L.R. 1904 ; | 
-D., A.W.N. 1899, 132.] 1 
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ioSj~Mortgaget usufructuary — Redemption 
Limitation — Burden of proof — Civ. Pro. 
Code, s. 50 (d). — In a suit for redemption of 
mortgage, where a plaintiff alleges that he is 
entitled to possession by reason of tbe determi- 
nation of a mortgage, it is for him to prove (un- 
less it is admitted) that he had, at the com- 
mencement of the suit, a subsisting title to 
tbe possession of the property, i.e,, a title 
not barred by limitation ; and. with reference 
to s. 50 {dt of the Civ. Pro. Code he 
should allege in his plaint facts showing that 
such right exists. A plaintiff in such a suit is 
not entitled to succeed merely because the 
defendant fails to prove the case he sets up. 
unless the defendant’s pleadings show that, on 
failure to prove a particular defence, the plain- 
tiff must be entitled. ZiNGAKI SiNGH v. Bhag- 
WAN SINGH. A.W.N. 1889. 187. lA.W.N 
1889, 155. F.) [R., 18 A. 296, 403.] 

(59) - litdeuiption^Suit by assignee of equity 
of redemption — Burden of proof as to receipt of 
consideration. — In a suit for redemption by 
the assignees of the equity of redemption, the 
onus of proving that the mortgagor did nor. in 
fact receive the moneys, which be acknowledg- 
eJ by his execution on the mortg^go-deod to 
have received, is prima facie of tbe plaintiffs, 
Muhammad allahyar Khan v. Muhvm- 
MAD SAMIUDDIN KHAN, A W.N. 1887. 243. 

(60) — Mortgage — Suit by a mortgagor to re- 
deem from a co mortgagor who has redeemed 
whole of mortgaged property— Burden of proof. 
— Where a mortgagor is suing bis co-niortga- 
gor for possession, upon payment of ihe pro- 
portionate amount of redemption money due of 
mortgaged property which has been redeemed 
by the said co-mortgagor, all ho has got to 
prove IS that a mortgage was made within 60 
years by him and the defendant or those whom 
they rtpresent, that the defoiidaut or those 
represented by him redeemed the mortgage, 
and that tbe plaintiff is willing to p.iy his pro- 
portionate share of redempiioii mouey com- 
mousufato with his intt^rest and reasonable 
interest from tbe dale of redemption. K\ni 
v. AMIR BAKHSH, a. W. N. 1898. 39. 

(61) — Safe— Burden of proof — Custom. — 
Whore the plaintiff sued to reuoini certaiu land 
of which the defendant wis in posse-ssion aud 
which plaintiff alleged hid bjeti absolutely 
transferred to defendant in payment of a debt 
the plaintiff reserving his right to roUtemat any 
time on payment of the debt and Che defend- 
ant alleged that the transaction at iho time 
of transfer was a sale, held that the burden of 
proof w.is on plaintiff to prove the mortgage, 
it is .i common practice in thi.s country for tbe 
people to transfer their lands ab.soiutely to 
their creditors with the reservation that the 
debtor may redeem the land at any time on 
repayment of the debt. But it is going too 
far to say, in the absence of any evidence, that 
this IS the invariable custom of the country of 
which all the Courts ol the country must take 
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9.— RederaptioQ— con/inueci. 

judicial notice. Po Shwe AUNG and Ma Nu 
V. PO To Bya. L.B.R. 1872—1892,494. [R. 

L.B.R ,1893-1900. 85. 616, L.B.R. 1893—1900 
514 ; ExpU, L.B.R. 1893—1900. 461.] 

(62) — Suit by mortgagor— Denial oj mortgage 
— Burden of proof. — Where, in a suit for re- 
dempcion, the defendant denies the mortgage 
and sets up independent title to ownership m 
himself with possession for thirty years, the 
burden lies upon the plaintiff to prove his title 
as owner and mortgagor and not upon the 
oofendADt to prove adverse possession RVM 
Chand V. Bhana Mae. 71 P.R. 1900 


(63) yiortgage, sui^ for redemption of^ 
Entry of defendant's name in Revenue records 
as proprietor— Burden of proof.— In a suit for 
redemption by the representiiive of a mort- 
gagor, the defendant admitted his having 
obtained possession originally as a mortgagee, 
but alleged that subsequently the mortgage was 
foreclosed and his name was entered" in the 
Revenue registers as proprietor, held that the 
defendant was bound to establish that he was 
not in possession as mortgagee but as proprietor. 

H.^numan sak.vn Singh V. Bhaironsingh 
12 A. 189 = A.W.N. 1889. 199. 


{^^)^Burdenof proof— Probabilities.— WhetQ 

the land in suit had been held for the last 35 
years by the defendants without any apparent 
interference or assertion of litle on the part cf 
the plaintiffs, who now set up a mortgage 
while tbe defendant pleaded chat the land was 
ancestral property redeem .d by his predecessor 
in title from plaintiffs’ predecessor in title about 
the time of the alleged mortgage, held that the 
mortgage must be strictly established and that 
the probabilities were more in favour of the 
defence than of the other side. M \ Tet Py\ 
V. Maung ShwePo. U.B.R. 1892-1896. Yoi. 
II, S70. 

(65) — Redemption of land ynortgaged.— The 
respondent came upon the land in dispute by 
the license of the appellant, who caused M.T. 
T. to redeem it from mortgage, after which it 
was held jointly by the families of M.T.T. and 
the respondent. About 15 years subsequently 
according to the respondent, the appellant made 
over tbe land altogether to him and M.T.T. 
The respondent also rai.sed the question of the 
appellant's title. The burden of proof being 
entirely on the respondent and no limitation 
beiog established, m the abscDce of proof of 
adverse possession, tbe respondent was held 
to be estopped from denying the appellant’s 
title, under s. 116, Evidence Act, and the pre- 
sumption was that ho continued to hold under 
him. U THA Pe v. MAUNG Pa NaW, U.B.R. 
1892 — 1896, Yol. II, 561. (L.B.R. 1872—1892 

51. 70. F.) [Cited 2 U.B.R. 1897— 190l’ 
Vol. 11,464,] 

(66) Joint mortgagors — Representatives of 
mortgagors Ancestral property — Presumption 
from cxrcumstances as to division o/.— Proof re- 
quired of a member of a family who claims the 
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right of redeeming land separately mortgaged 

by other members. MAUNG Bu BwiN v. 

Maung Po Set, U.B.R. 1892—1896, Yol. IL 
556. 

(G<) Claim to land alleged to be mortgaged — 
Burden o/ proo/. — When an ancient mortgage 
is set up, it must be satisfactorily proved 
against persons being in possession who deny 
its existence. In considering the probabilities 
and improbabilities of the case, it must bs borne 
in mind that we have here a family which has 
been in possession of land for a period that can- 
not have been less probably than a hundred 
years and may have beeu a great deal more, 
and that this is an attempt to deprive them of 
it on the strength of a flimsy piece of parabaik, 
on which a document could be manufactured 
in a few minutes and of the statements of a 
witness who had no business with the transac- 
tion he speaks to and who cannot give a satis- 
factory account of it. Even without the 
numerous inconsistencies, improbabilities and 
difficulties adverted to above, it would be a rash 
thing to place confidence in evidence of that 
kind. If people really have a claim to land in 
the hands of others and yet allow nearly 40 
years to go by without asserting it in any way 
or allowing any one to know anything about it, 
they cannot exp'Ct their claim to command 
belief when they at last put it forward, unless 
they are able to adduce trustworthy and un- 
ambiguous evidence in its support, Tbe value 
of land generally has been greatly enbauced of 
late years, and there is naturally strong temp- 
tation to assert claims to it, good and bad. The 
present claim seems to me to be of the latter 
character, and to fail for want ol credible evi- 
dence. Ma Hnin* Vwet v. Ma Saing. U.B. 

R. 1892-1896. Yol. II, 565. 

(63) — Sttif for redemotion of mortgage by per- 
sons holdiyig land as tenaiits oyi the allegation 
that .hey were representatives of the original 
ynortgagor and the landlord, representative of 
the original mortgagee —Burden of proof. — The 
plaintiffs, the tenants of the defendant, set up 
a mortgage about a hundred years old by their 
an 'estor, and produced documents which, 
however, were not proved. Held that the 
burden of proof was entirely on plaintiffs, and 
that there was nothing to take the case out of 
the usual prescribed period of sixty years’ limi* 
tation. Ma MEIN MA v. MAUNG PYAUNO, 

U B.R. 1892-1896. Yol. II. 579. [R . U. 
B.R. 1892-1896, Vol. 11. 373.] 

(69) — Applicability of the doctrine of res judi- 
cata. — In redemption suits, the doctrine of res 
judicata applies to all matters which existed at 
the time of giving judgment and which the 
party had an opportunity of bringing before the 
Court. VINAYAK v. DaTTATRAYA, 4 Bom. 
L.R. 492 = 26 B. 661. 

(70) — Redeynptioyi — Maxim — Redeem up ayxd 
foreclose down — Decree nisi — Res judicata— 
Civ. Pro. Code, {Act V of 1903). s. ll—Registra- 
tioyi (XVI 0/ 1903), ss. 17, A9—DocumerA 
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severable in parts^Soine parts not requiring 
registration — Document can so far be used in 
evidence — Company — Directors de facto — iVb/ice 
to strangers — Mortgagee in possession — Agree- 
ment empowering him to charge for his personal 
services — Agreement valid — Clog on the equity 
of redemption — Once a mortgage always a mort- 
gage — Manager of a Mill — Acquiescence — E/c- 
menis of — FroiuL, what constitutes. — When 
there is more than one mortgage upon a pro- 
perty, then the rule is, redeem up, and forecJose 
down, which, in fact, means that the first 
mortgagee suing for foreclosure must make all 
subsequent mortgagees parties to the suit and so 
afford each in turn the chance of redeeming be- 
fore being foreclosed. The first mortgagee can 
neither foreclose nor bo redeemed by the original 
mortgagor without taking into account inter- 
mediate encumbrances. 11 the intermediate en- 
cumbrancers, who are parties to the suit, do uot 
choose to exercise their rights to redeem, each in 
turn would bo foreclosed before the first mortga- 
gee could come into touch with the mortgagor. 
A decree nisi in itself from its nature is pro- 
visional and requires the party seeking to have 
it enforced to move it absolute. \Vbether the 
decree bo procured by the mortgagor or the 
mortgagee, it is in the option of either party to 
eufurce it and have it converted into a decree 
absolute but until one or the other party docs 
so, it never can be a final decision or constitute 
res judicata. (7 B. 467, Commerxted on. I 
Where a decree is couched in general terms 
and a question of r£s judicata arises upon ii, 
the Court may look at all the intrinsic evidence 
before it and the materials of the case as a 
whole, even going so far as statements in the 
depositions of witnesses. (‘24 0. 504, F.) 
Whore a document, which as a whole requires 
registration but is uot registered, contains 
separable parts which do not require registra- 
tion, those parts may bo admitted in evidence 
to prove transactions which ex hypothesi do 
not affect immoveable property of the value 
of Rs. 100 or upwards. An agreement where- 
by the mortgagee in possession agrees with 
his mortgagor to carry on the management of 
a mill (the property mortgaged) and to finance 
it in oonsideratioQ of his getting a fixed remu- 
neration, is not compulsorily registrable. As 
between a Company and persona having no 
notice to the contrary, directors de facto 
are as good as directors de jure. Outsiders 
dealing with a Company are bound to acquaint 
tbemaelvos with its external position, which 
can usually be gathered from the papers of 
their constitution, the Memorandum of 
Associatiou and the Articles of Association, 
but are not bound to inquire into and satisfy 
themselves upon all the details of the Com- 
pany’s in-door management. This principle 
requires modifioatioD where the persons sought 
to be affected with notice are themselves with- 
in the Company. Au agreement, whereby a 
mortgagee in possession agrees with bis 
mortgagor to charge for bis personal services, 
valid, if it does not constitute a clog on 
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the equity of redemption. The maxim “ once 
a mortgage always a mortgage” means that 
there can be no additional contract so as 
to preclude the mortgagor from redeeming. 
It does uot include previous or past agreements 
independent of the mortgage, unless they are 
unconscionable or clearly obtained by unduo 
influence or the abu.se cf fiduciary relations. 
The payment of fair remuneration to the 
manager of a largo concern like a spinning and 
weaving mill, to keep it in a high state ol effi- 
ciency, IS not a cleg on the equity of redemp- 
tion : and in principle it makes no difference 
whether the manager is Ihe mortgagee in pos- 
session or a third party. The acquiescence 
which willdeprive a man of bis legal rights 
must amount to fraud. A man is not to bo 
deprived of his legal rights, unless be has acted 
in such a way as to make it fraudulent for him 
to set up those rights. The elements or requi- 
sites necessary to constitute the fraud are : (1) 
the plaintiff must have made a mistake as to 
his legal rights ; (2) be must have expended 
some money or must have done some act on 
the faith of such mistaken belief; (3) the 
defendant, the possessor of the legal right, 
must know of the existence of his own right 
which is inconsistent with the right claimed 
by the plaintiff ; 'Ai tbe defendant must know 
of the plaintiff’s mistaken belief on bis rights ; 
and (5l the defendant must have encouraged 
the plaintiff in his expenditure of money or in 
tbe other acts which he has done, either direct- 
ly or by abstaining from at-serting bis legal 
right. All these elements must exist together. 
THE Hopp: Limited V. Sik Co\vas.ji 

J. Readymoney, Bakt, j3 Bora. L. R. 162 
»10 lod. Cas. 749. 

(71) — Usufructuary mortgage— Tender of 
money due by mortgagor, valid. effeclof— Tender, 
if extinguishes security — liedemption, Suit for — 
Nature and scope of suit— Decree, effect of — 
Mortgagee in possession, liabilities of — Damages, 
suit for, for wrongful detention of property — 
Mesne profits— Transfer of Property Act lIV of 
1682), ss. 76, 84, 89 and 92 — Accounts, taking 
0 / — Res judicata, constructive — Defence which 
might and ought to have been taken in a former 
trial — Principle of the rule— Civ. Pro. Code, 
s. 13, Expls. II and III.-— A mortgagee 
who refuses a valid tender, docs so at bis risk; 
he does not thereby cease to be a mortgagee, and 
whatever is due to and from him, after the date 
of the tender, should bo included in the accounts 
taken, in a subsequent suit for redemption. 
In cases of legal or equitable mortgage, a 
tender properly made and improperly rejected, 
is not equivalent to payment, and neiihor extin- 
guishes tbe morlgage-debt, nor determines the 
mortgagee’s property in fbe security. A pro- 
per tender will stop the running of interest, if 
the morigagor keeps the money ready to pay 
over to the mortgagee, and does not afterwards 
make any profit out of it. (25 B. M5, Expl, £ 
D.\ 21 C. 252, 21 A. 426, 4 C.P.L.R. 88. 12 C. 
482. 17 C. 968, 19 C. 616, 7 W.R. 364. D.) 
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9- Redemption — continued, 

Tbe essence of foreclosure and redemption suits 
15 . that, in such suits, each party is entitled to 
enforce his rights ; a plamtifl claiming foreclo 
sure IS bound, upon the accounts being taken, if 
tbe balance is against him, to pay that 
balance ; on the other hand, a plaintiff claim- 
ing redemption, must submit to a decree 
for sale or foreclosure, if he makes default in 
payment ; and to avoid a multiplicity of suits 
it IS necessary, under decrees for foreclosure or 
redemption that the accounts between the 
parties should be settled and discharged; if the 
is against any party, he must pav it i9 
C. 37(. 16 I. A. 107, 16 C. 682. R.) In'a re- 
demption suit, the mortgagor is entitled, as in 
a question with his mortgagee, to have a general 
account taken of what is due upon the mortgage 
and the fact that the mortgagor then declared 
ID bis pleadings, his intention of bringing a se- 
rrate action for recovery of tbe profits received 
by the mortgagee after refusal of his tender, does 
not entitle him to maintainan action for dama- 
ges for wrongful detention of property after the 
tender, which would have been wholly unneces- 
sary. if the claim urged in the latter action bad 
been put forward and given effect to in that 

litigation. Satyabadi Behara v. Mussam- 
MUT HirabatI, S C.L.J 192 = 34 0. 223. (200 
322, ; B.L.R. Sup. Vol. 109. D.) [R., 34 

636 = 5 C L.J. 550. 

A. L.J. 192=A.W.N. 1908. 96 
19 M L.J. 648 = 6 M.L.T. 262 = 33 M. 100 = 3 
Ind. Gas. 729.] 

{12)^Redemption suit— Account ~ C laim /or 

wesne profits between date /ixed for redemption 
and actual date 0 / delivery of property — WheOier 
separate suit maintainable— Ctv. Pro. Code 

Xiy of 1882), ss. 13, 43— Res judicata — 
Relinquishment of claim— Provincial Small 
Cause Courts Act aX of 1887). sch. II. art. 
dl.— It 18 tbe duty of the mortgagor in a suit 
for redemption to include a claim, not merely 
lor the recovery of possession, but also for an 
account of what was due upon the mortgage 
security. But a distinction ought to be drawn 
between the claim for mesne profits between 
the date of tender or deposit and tbe date of the 
decree m the redemption suit, and the mesne 
profits from the latter date to the date of deli* 
very of possession. The claim for mesne profits 
between the date of tender or deposit and the 
date of the decree must be included in the suit 
for redemption ; but the claim for mesne profits 
for the period, which intervened between tbe 
date fixed for redemption in the decree and the 
date of actual delivery of possession, may be 
enforced in a separate suit. (31 B. 527. 34 O. 
223, D.) Such a suit does not fall within art. 31 
of sch. II of the Provincial Small Cause Courts 
Act. and is maintainable in a Small Cause 
Court. SAKARI DUTTA v. ShEIK AINUDDY 
6 lod. Ca». 336 = 14 C.W.N. 1001. 

{73)— Transfer of Property Act (IV 0 / 1982) 
ss. 92, 93 Rapse of decree for redemption by non- 
payment of decretal money— Second suit for 
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re^mption not maintainable by mortgagor.— 
VVbeD once a decree for redemption has been 
obtained by the mortgagor, he is debarred from 
again suing to redeem the same mortgage. It 
IS the intention of the Legislature, as expressed 

I? Transfer of Property Act 

that there should be one suit only for redemp- 

mere fact that a mortgagor has 
failed to comply with his decree for redemption 
within time cannot give him a fresh cause of 
action. Allowance of a second suit for redemp- 
tion would therefore be going contrary to the 
provision in s. 13 of the Civ. Pro. Code and also 
to the principle of s. 244 of the Code. DAVID 
^;^zi*UD-din. 19 A. 202 = A W.N. 1897, 

^6 B. 461, R.: 11 

A. 386. 6M. H9, 7 M. 423. 15 M. 366, Diss.) 
[Overruled. 24 A. 44. P.B =A.W.N. 1901. 194; 

^ 307 : R., 3 O C. 

1907=169 P.L.R. 1908 = 101 P.W. 

1908 = 164 P.L R. 1908=133 
P.W.R. 1908; D., 21 A. 251.] 

(74) Lis pendens sale under ss. 13, 

1 Act XI of Purchase by auctioyi- 

pure laser pending suit to enforce mortgage on 
property. Tbe principle of lis pendens applies 

0 a case where a person purchases a share of 
an estate sold for arrears at a revenue sale 
under ss 13 and 54. Act XT of 1859. held at a 

ime when execution proceedings in a suit to 
enforce an existing mortgage on the property 
were pending. So tbe auction-purchaser will 
ose bis equity of redemption, if he does not 
re Gsm within the time allowed by the mort- 

original decree-holder. Quare. 
—Whether if the mortgagee, contesting the vali- 

1 y of the revenuesale, delays its confirmation, 
any question of equity in auction purchaser’s 
favour arises. Har Shankar PbaSAD SINGH 
v^SHEW GOBIND SHAW, 26 C; 966 = 4 C.W.N. 
817. [F., 2 C L J. 288. 11 C.W N. 495 = 5 C.L. 

J. 45. Note; R., 32 C. 891 = 1 C.L.J. 371=9 C. 
W.N. 728, 7 C.L.J. 1 . 10 C.L.J. 590.] 

(75) Reg. XVTI of 1806, s. S — Discretion of 
Juage to extend time. — A Judge has no discre- 
tion to extend the time allow’ed to the mort- 
gagor under s. S. Regulation XVII of 1806. 
MAHOMED GAZEE CHOWDHRY v. ABDOOL 
MAHOMED AMEEROODEEN. 5 W.R. Mls. 31. 

{73)— Mortgage — Foreclosure— Notice— Re- 

oempfion.— The time for redemption expires 

with the period stipulated for the payment of 

the principal sum. WOOMA CHURN CHOW- 

MRY V. BEHABEE LALL MOOKERJEE. 21 

. * 23 C. 229 ; R., 16 A. 59 = 

A. W.N. 1893, 209. j 

(77) Redemption — Time granted by first 
Court— Unsuccessful appeal.— Where the de- 
fendant was allowed six months by the first 
Court to pay off a mortgage debt, and, upon 
appeal by the defendant, the appeal was dis- 
missed : held, that the six months’ time allow- 
ed to the defendant should run from the date of 
the first Court’s decree, and not of the appellate 
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9. — Redemption — continued. 

decree. Paijuddi Sardar v. ASIMUDDI 
Biswas, 11 C.W.N. 679. [fiipi., 13C.W.N. 
36. Note ; D.. 36 C. 122 = 8 C.L.J. 547. J 

(78) — Reg. VII of 1806 — Tender of deposit 
within year of grace— Holiday — Mortgage . — 
A mortgagor desiring to make a deposit or 
tender of the amount due to the mortgagee 
must do it within the year of grace allowed by 
Reg. XVII of 1806; the mortgagor isnot entit- 
led to the deduction of any holidays which 
may occur at the time when the year of grace 
expires. KUMOLA K.ANT I^IYTEE V. SREE- 
MUTTY NARAINEE DOSSEE, 9 W.R. 683. 

(79» — Application for foreclosure — Counting 
of year of grace — Service of notice. — The year 
of grace counts from the date of issue of notice 
of application for foreclosure and not from the 
date of s -fv C6 of notice. Ghazee-OOD-DEEN 
V. Bhookun Doobry. 2 Agra 301. 

(80) — Decree for redemption fixing time for 
payment of mortgage money — OwiisstoH to specify 
comeqiunce of non-payment, effect of. — Where a 
decree for redemption directed that the mort- 
gage amount was to bo paid within the period 
fixed thereby for the purpose, but was silent as 
to what was to happen in the event of the 
money not being paid within such perioJ, the 
mere omission, on the part of the Court to 
specify the consequence of the default of the 
payment within the time fixed, could not have 
the effect of giving the plaintiff extension of 
time for payment beyond the maximum 
statutory period laid down by the Transfer of 
Property Act, s. 92. SHEIKH Wazir v. 
DhumaN Khan, 16 A. 65 = A.W.N. 1893,222. 
(14 A. 529. R. ; 14 A. 350, Diss.) [R., 48 P.R. 
1906 = 104 P.L.R. 1906 ] 

(81) — Redemption of prior mortgage by sect'M 
mortgagee, time fixed by decree for, whether 
extended by mere fact of appeal from decree. — A 
decree for possession was passed in favour of 
the appellants, purchasers in execution of a 
decree for sale on a prior mortgage, subject to 
the condition that the defendant-respondent, a 
second mortgagee, in possession, was to have 
the option to redeem the prior mortgage and 
retain the property by payment of the necess- 
ary amount within six months from the date 
of the decree. On default of such pajment, 
the decree-holders applied for execution and 
wore held entitled to delivery of possession of 
the property. The defendant, second mort- 
gagee, not having exercised his right of redemp- 
tion, within six months fixed by the decree 
granting it, his right to redeem became barred, 
and the time within which be should redeem 
could not bo computed as from the date of the 
decree of the High Court on appeal, that decree 
not having extended tbe time originally fixed 
for the purpot>o. By the mere fact of having 
preferred an appeal from tbe decree, the de- 
fendant could not be regarded as having secured 
an extension of tbe time allowed to him by the 
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decree. Chiran.h Lal v. Dharam Singh. 
18 A. 455 = A.W.N. 1896, 130. (18 A. 223 

Avpl.) [R.. 11 C. P.L.R. 115.48 P.R. 1906 
= 104 P.L.R. 1906. 17 M.L-J. 44. Note.] 

(S2) — Transfer of Property Act (IV of 1882). 
ss. 87, 89, 93. — Tune for payment of amount of 
redemption decree, lohen could be extended by 
Court. — So far as the power to extend the time 
in a suit for redemption or in a suit for fore- 
closure is concerned, the jurisdiction of a Court is 
' limited, in the case of foreclosure by s. 87, and, 

* in the case of redemption, bys. 93 of the Transfer 
of Property Act, and, in that respect, tbe two 
suits are placed on exactly the same basis ; in 
neither case has a Court power to extend the 
time for payment except on good cause shown. 
The intention of tbe Legislature in the sections 
of the Act relating to the above matter has been 
that DO extension of time could be granted, 
except for good cause shown, whether the order 
under s. 87 in a suit for foreclosure, or the 
order under s. 93 in a suit for redemption, has 
been applied for or not. RamLAL v. Tulsa 
Kuar, 19 A. 180 = A W.N. 1897. 11. (16 C. 
246, 16 M. 214, D.) {Diss., 1 O.C. 91, U.B. 
R. 1897—1901. Vol. II. 582 ; R., 19 A. 205. 5 
O.C. 82, 2 N.L.R. 137, 36 C. 122 = 8 C.L.J. 
547 ; D., 24 A. 479 ] 

(83) — Pre-emption — Limitation — Transfer of 
Property Act (IV of 1882), ss. 86, SI— Foreclo- 
sure of mortgage— Date of accrual of cause of 
action. — A right of pre-emption arising on tbe 
foreclosure of a mortgage under the 'J'ransfer of 
Property Ajt. accrues not from the date upon 
which the mortgagor is, under a decree given 
under s. 86 of the Act, declared absolutely de- 
barred of all rights to redeem the property, but 
from ibe date on which the mortgagee obtains 
an order absolute in terms of s. 87 of the same 
Act. ANWAR UL-HAQ V. JWALA PRASAD, 
20 A. 858 = A. W.N. 1898,67. (14 A. 405, 16 

C. 246, R.) [F., 20 A. 375.) 

{8\) — Transfer of of Property Act (IV of 
1882). ss. 92, 93 — Decree for redemption — 
Application to execute decree after time fixed 
for payment of mortgage money. — Where a 
mortgagor has obtained a decree for redemp- 
tion and a period of three months is fixed for 
payment by him of the amount due under the 
mortgage, he cannot be permitted, after tbe 
expiry of the period, to pay the amount and 
execute his decree, even though the mortgagee 
has not applied for foreclosing tbe right of re- 
demption. Elayadath V. Krishna. 13 M. 
267. (16 C. 246, Diss.) [Diss., 25 M. 244 ; 

Hot F.. 5 O.C. 82 ; Appr., 19 M. 40, P.B. ; R., 
IG M. 214. 25 M. 300, F.B.. 27 M. 40, 2 N.L. 
R. 137.] 

iSb) — Transfer of Property Act. lY of 1882, 
s. 81— Decree for foreclosure— Decree made 
absolute without notice— Right of mortgagor to 
apply for extension of time. — A decree for fore- 
closure had been made in a suit on a mortgage. 
On the expiry of the time fixed for payment, the 
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mortgagee applied for and obtained an order 
absolute. The mortgagor not having had 
notice of the application, applied for extension 
c.f time, and within the extended time, paid 
the amount due and recovered possession of 
the property from the mortgagee. The 
mortgagee appealed against the order. Held 
that an appeal layand that the order granting 
extension of time to the mortgagor was correct, 
inasmuch as the final order was made without 
notice to the mortgagor, who was entitled to 
apply for extension as soon as ho became aware 
of the ex parte order. N.\RAYANA ReDDI v 
Papayy.A. 22 M. 133 = 8 M.L J. 205. [Diss ’ 
25 M. 241, F.B.; F.. 27 C. 705, 3 C.L.J. 533* 
1{., U.B.R. 1897—1901. Vol. II, 582, 32C 253 
^OC.W.N. 81, F.B.. 2 N.L.R. 137 ; D.. 27 M. 
40. 4 C.L.J. 317.] 

(80) — Decree for rede7nption^ specify time for 
payment of nonet/.— The question of foreclosure 
must necessarily be determined in the suit for 
redemption, the decree in which ought to fix 
the time within which the money for the 
redemption is payable. The proper course for 
a mortgagee, on failure of the mortgagor to pay 
the redemption money is not the institution 
of a suit for possession of the land, but an 
application to the Court to p.ass a final fore- 
closure-decree in the suit and, so long as such 
a decree is not passed, he has no right to the 

land, hla nyo V. Sam pyu and Sanipru 
3L.B.R. 190. il L.B.R. 136, fi.) 

(87) — liedempiion^ Default in payment of 
•interpt — Actioyi on covenant before principal 
eumisdue. — Where, by a proviso in a mortgage, 
U is agreed that, “incase of default in pay- 
ment by the mortgagor of the principal sum. 
or any one instalment of interest thereon,’*’ 
etc., "then and in any such case the whole of 
the money so secured by these presents shall 
immediately thereupon become due and paya- 
ble with a power of sale on such default,” and 
where the principal sum and interest thereon 
were also secured by a bond, and warrant of 
attorney to confess judgment thereon, the 
condition of which was in the same words as 
the covenant for repayment in the mortgage. 
Held, that, in an action on the covenant con- 
tained in the proviso, and on the bond, brought 
on default of payment of an instalment of 
interest, but before the date on which the 
principal was payable, the plaintiff could only 
recover on either the covenant or the bond in 
respect cf the interest unpaid. FOOL CHUND 
JOHURRY v. Ram Kristo Bose, l Ind. Jur 
N.S. 425, 

(881— Trans/er 0 / Property Act, ss. 87.89, 

92 and 93.— When a mortgagor has obtained a 
decree in a suit for redemption and failed to 
pay the mortgage money within the time 
limited by the decree, ho is not entitled, after 
the expiry of the time limited, to apply for the 
execution of the decree. VaLLABHA Valfya 
Rajah V. Vedapuratti, 19 M. 40, F.B.=5 
H.L.a. 282. [F„ 95 C. 683 = 12 C.W.N. 628 = 
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9 C.L J. 1; Cons., 31 M. 354 = 18 M.L.J. 259 = 
3M.L.T. 281; R., 25 C. 703, A.W.N. 1901. 
194. 24 A. 44. F.B.. 25 M. 300, F.B., 5 O.C. 82,. 
25 M. 244, F.B., 27 M. 40, 1 A.L.J. 300, 2 N. 
L.R. 137. 36 0- 122 = 8 C.L.J. 547 = 130. W.N. 
36 ; D., 3 Bom. L.E. 667, 5 M.L.T. 76.] 

(89) — Mort^ 'ige— Redemptioyi suit — LimUa” 
hon pr- Act XIV of 1859. -Before the 
enacti-.. nt of cl. 15, s. 1. Act XIV of 1859, 
there was no limitation to suits for the redemp- 
tion of mortgage of landed property. So that, 
assuming the factum of a mortgage prior to 
that enactment, it would be unnecessary to 
enquire when the mortgage was effected ; and, 
when there is an acknowledgment prior to 1859, 
the proof of the mortgage itself would be un- 
necessary. DAIA CHAND V. SARFRAZ ALI, 

1 A. 425. [7? . 12 C. 267 ; U.B.R. 1892—1896, 
Vol. JI, 462 ; Not F., 82 P.L.R. J903.] 

(90) — Suit for — Set off equitable — Rent due 

by mortgagor to mortgagee — Rent, barred by 
limitation— Set off from what date allowable— ' 
Zuripesbgi lease. — In a suit for redemption of 
an usufructuary mortgage, the mortgagee is 
entitled to claim, as against the mortgagor by 
way of equitable set off. any surplus amount 
of rents and profits that may be in the mort- 
gagee’s hands after paying the interest and 
other charges provided in the mortgage-deed, 
only from the date when such surplus begins 
to accumulate in his hands, and deduct the 
same on account of rent due to him from such 
date by the mortgagor in respect of any ten- 
ancy held by the mortgagor within the mort- 
gaged premises, even if the claim for such rent 
IS barred by -limitation, although strictly 
speaking, the cross-claims do not arise out of 
tde same transaction but are closely connected 
with each other. SHEO Saran SiNOH v. 
Mahabir Pershad Shah. 2 C.L.J. 73 = 32 
C. 576. (2 M.H.C. 296, F. \bC. 333, R ) 

(91) — Mortgage — Adverse possession — Estop- 
pel — Limitation Act, IX of 1908, sch. I, art, 

148 — Mortgagee taking possession as trespasser 
— Redemption after 12 years.— would be going 
too far to say that in no possible case can a 
mortgagee set up an adverse title to the mort- 
gaged property. Where a mortgagee has once 
got possession of the mortgaged-properl y as 
mortgagee, be cannot alter the nature of his 
possession by a mere assertion, cr by a wrong- 
ful decree, or by getting himself recorded in the 
nature of mutations ; nor can the original 
character of the possession as mortgagee be 
changed by the assertion of an absolute purchase 
of the property, unless the alleged purchase is 
valid and binding. (14 M. 38, 65 P. B- 1908 = 

90 P.L.R. 1908= 113 P.W.R. 1908. 32 C. 296 
= 32 I. A. 23 = 2 A.L.J. 71 = 9 C.W.N. 201 = 

1 C.L.J. 584 = 7 Bom. L.R. 1. 28 P R. 1908 = 

141 P.L.R. 1908 = 41 P.W.R. 1908, R ) The 60 
years’ period allowed for redemption is appH* 
cable only to a suit to recover possession from 
a person who has obtained possession as mort- 
gagee, and not to a suit to recover possession 
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from a trespasser, even though the land may 
have been hypothecated as security for a debt 
payable to the trespasser. The mere fact of the 
person who takes possession being also the 
creditor, does not convert his pr^ssession into 
that of a mortgagee. A hypothecated some 
land to D, in 1859. In 1863, D sued A, and 
the Court, wrongly treating tbe deed as a deed 
of conditional sale, gave D, a decree, and after 
one year D was put in possession as owner. In 
a suit for redemption of the land after more 
than 40 years — Held, that as D was not entitled 
to possession under the deed and as ho illegally 
got possession as an owner, his possession was 
not that of a mortgagee but as a trespasser, and 
as such he could not be ejected after he had 
been in possession for over 12 years. JlWA 
Khan v. Lakhmi Chand. 232 P.L.R. I9il = 
146 P.W.R. 1911 = 11 Ind. Cas. 429. 

(92) — Decree for redemption — Application for 

possession by mortgagor, whether one on execu- 
tion of the decree — Form of application — Civ- 
Pro. Code, s. 2S5— Limitation Act, art. 179. — 
There is no section in the Civ. Pro. Code, under 
whichan application for possession under a decree 
for redemption could be made. Such an applica- 
tion by the mortgagor, on payment of the 
amount due, is not one in execution of a decree, 
to which the period of limitation prescribed by 
art. 179 of the Limitation Act is applicable. 
Such applications should not bo in the form 
proscribed in s. 235, Civ. Pro. Code. And they 
should be hied on tbo record of the suit, not in 
execution proceedings. MaUNG Pe v. Ma 
Saw. 4 L.B.R. 83. (17 A. 106, 10 M. 22. 16 

B. 294, 21 M. 261. 19 C. 132. R.\ 22 C. 924, 29 

C. 651. 8 C.W.N. 102, 2?*.) 

(93) — Redemption — Undisturbed possession. — 
For instruments of mortgage executed before 
the Ist May, 1863, tbe more expression of a wish 
to redeem is not a challenging of possession 
sufficient to take the case out of the special 
rule of limitation Drevailing in this province. 
Ml Bein V. NGA SHWIN. L.B.R. 1872—1892, 
78. 

(94) — Birt rights, enjoyment of, by one heir of 
mortgagee adversely to oilier heirn — Limitation. 
— This was a suit for redemption by the 
representative of the mortgagor, and the ques- 
tion for decision was, which of the parties 
claiming to reptesent tbo original mortgagee 
was entitled to the mortgage-money. Beld, 
that the right of a Hindu to birt was in tho 
nature of immoveable property, and that its 
onjovment by one heir of mortgagee adversely, 
in his own right, for more than 20 years, ex- 
tinguished the title of rival claimants to the 
subject-matter of the mortgage, and debarred 
them from claiming any share of tbo sum 
payable on redemption. MOHAN LaL v. 
Janki. 34 P.R. 1908 = 98 P.W.R. 1908 = 163 
P.L.R. 1908. 

(95) — Construction of s. 1, cl. 15, Act XIV of 
1869 — Acknowledgment of mortgagor's title — 
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Limitation.~The words "if in the meantimo 
an acknowledgment of title of tbe mortgagor," 
contained in cl. 15. s. 1 of Act XIV of 185<J. 
refer to the period intervening between the 
date of a mortgage and the expiry of tbe 60 
years, the normal period of limitation, and not 
to the period between the date of the mortgige 
and the institution of a suit in respect thereof. 
MOHAMED AHDOOL RUZZAH V. SAID ASIl’ 

alishah. 3 N.W.P. 119. 

(06)— Limitation Act (XIV of 1859), s. 1 #12) 
— Mortgage made while Regulation XV of 1793 
in force~No accounting agreed upon— Suit for 
redemption more than tivclve years after satis- 
faction of mortgage — Whether mortgage redeem- 
ed and cancelled— Accounts can be token . — 
The possession of a mortgagee does not become 
adverse to the mortgagor, merely because the 
mortgagee remains in possession alter tbe mort- 
gage-money has been satisfied out of the usu- 
fruct or has been otherwise paid off. The pro- 
vision in s. 10 of Regulation XV of 1793 that a 
mortgage shall be deemed to bo cancelled and 
redeemed does not mean redeemed in tbe full 
sense of the word. On the passing of tbo Limi- 
tation Act of 1859, the mortgagor’s right of 
redemption became subject to s. 1 (15) of that 
Act, and a suit for redemption of a mortgage 
made before tho passing of that Act could bo 
brought at any time within sixty years of the 
mortgage, and it is not barred bv limitation 
within tho meaning of cl. 1 112). (7 A.L.J. 963, 
F.) A mortgage was made while Regulation 
XV of 1793 was in force. One of tbe terms was 
that the mortgagee will remain in possession 
in lieu of interest and other charges, and there 
will be no accounting on either side. Held 
that the mortgage being subject to Regulation 
XV of 1793, tbe mortgagor was entitled to an 
account of profits. IIAUIH ULLAH v. ABDUL 
Hamid, 9 A.L J 131=34 A. 261 = 13 Ind. 
Cae. 983. #7 A.L.J. 787, 2 A. 693, D.), 

(97) — Transfer of Property Act (IV o/ 1832), 

s. 92 — Redemption, decree for, time— Mortgage 
by conditional sale— Time for redemption, if the 
essence of such decree— No lime fixed— Limita- 
tion for execution. — It is of the essence of a 
decree for redemption, in the case of a mortgage 
by conditional sale, that a time should be fixed 
and that an order should bo passed for fore- 
closure in case of default. Where no such 
time is fixed, it is an ordinary decree, to the 
execution of which the period of limitation 
specified in art. 179, sch. II of the Limitation 
Act, would apply. KRISHNA CHANDKA 
Mandal v. Jakeral Hug, 10 C.L.J. 113 = 1 
Ind. Cae. 71. (13 B. 567, 13 I. A. 66 = 10 B. 

461, Rel. on,) 

(98) — Mortgage by conditional sale. — Bye-bil 
w&ia—Sti'pulation for redemption within seven 
years— Suit for redemption— Limitation— Start- 
ing point. — In 1845 the plaintiffs executed a 
sale-deed in favour of the defendants who exe- 
cuted simultaneously an agreement to re-convey. 
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Kederaptlon — contimied. 

The deed provided ' that, at aoy time withio 
seven yearn yandar nnad sat baras, when the 

reojtivey . Ihe present suit for redemption was 
brougur o 1907. The lower 

O urc held that the transaction amounted to a 
morlgago by way of conditional sale and the 
suit was not barred, as time ran from the 

and not from the 

did 

the execution, as it was not obligatory upon 

S'*-'’ '■hs money before them. 

WO-a. HHUli'AN DIN, 6 A.L.J. 

222 31 A. 300 = 2 Ind. Gas. 180. 

- Improvements - 
" mortgagee cannot 

m ho improvements effected 
w i hout tbe mortgagor’s consent. But, where 

a mortgagee wno, for 30 years, had bona tide 

Idea^lbat*^i',‘“'^'^** owner under the 

Idea mat It was unnecessary to take any steps 

In ablom't “°“8age by conditional safe iiuo 
an absolute sale aud dealt with the property as 

owuer wuhout objection by the mortoirr 

for an I claim compensation 

for an reasonable improvements. Ladha aMal 
V. JagAaNWath. 123 P.R. 1888. 

KlOO,— Recovery oj money paid to redeptii 

mortgage of hispredecessor-in-tiUe. Suit against 
Vo-rZT l°'-Conlract Act. ss. 00 Ind 

Iv aaoT/ erT'‘""‘ P'”'™'* 

oy a»iof/ter— Compensation /or act done for 
benefit of anoUier^Money payable to vlainlifT 
for money paid for defendant, 'suit for—Limitf 

mortgaged certain land 
which after his death his widow sold to r’ 

The plaintid sued the widow and R to enforce 

his right of pre-emption, but his suit was 

hually dismissed on the Uth June 1896. In 

the meantime, the plaintiff obtained a decree 

lor redemption and redeemed the morteaee 

anr^n Rs. 134-9-0. The defend- ' 

heir of B Th^'- r“*', reversionary ' 

to set aside the sale of the land by tL TiL^ ‘ 
and to recover possession of the land and ' 
obtained ^ decree on the 19th February ’l900^ 

September. 1900, the plaintiS ^ 
sued the defendant for recoverv of Rs.^J.'iy.y.o ^ 

^ RsTi 9 consisting 

an? redeem the mortgage /, 

Hnn costs of the suit for redemp. _ 

tion. The hrst Court decreed Rs. 134-9 0 to 7 
be realized by the sale of the land. The Court ^ 
of first appeal modified the first Court’s decree e 
and passed a decree against the defendant n 

personally for that amount. Held ° 

the plAintifi’s cAse fell undefs'e^ a" 70 ^ 

Oontract Act. he was not entitled to any decree st 
against the defendant. His case did iiot fall I 

hnn^^ K defendant was not pi 

bound by law to pay the mortgage-debt, and b< 

even if it fell under that section, the claim fl 

would be barred under art. 61, Limitation Act a! 


M ortgage — continued. 

9* Redemption — continued, 

as the money was paid before June, 1896, and 
the suit was not instituted till the 18bh 
September. 1900. S. 70 also was not appli- 
cable as it was found that the redemption 
of the mortgage was not an act done for tbe 

SINGH V. SANGAM LAL. 

o U.L, 212. 

(l0l)~Redemption. Sziit for— Deficiency in 
Vie profits of the property mortgaged by virtue of 
decree passed in favour of Hurd person— Cove- 
nant that profits should be taken in lieu of 
interest, effect of - Partition— Substitution of 
inferior land— Compensation.— Ooq A made a 
mortgage in favour of one B. The mortgage was 
with possession, with a covenant that. if. after 
a part^ular period, the mortgage-money was 
paid the property would be redeemed. In a 
suit brought by the son of the mortgagor, his 
right to one-third of the property mortgaged was 
established, and tbe mortgagee was compell- 
ed to pay away to him one-tbird of the profits 
of the mortgaged property. In a suit for 
redemption, the mortgagees claimed the 
amount so paid before the mortgagor could be 
allowed to redeem ; that there being no 

stipulation to that effect in the mortgage deed, 
the mortgagee was n$t entitled to claim the 
said amount 1*24 A. 521. 25 A. 115, F.) Where a 
mortgage-deed provides that, if, on account of 
any partition, any portion of the mortgaged 
land is taken from the possession of the mort- 
gagee, other land of the same value will be 
gi\en to the mortgagee, or the annual loss sus- 
tained by the mortgagee will be made good to 
him, the mortgagee is entitled to compensation 
for the loss suffered by him by the substitution 
of inferior land in partition. AJUDHIA SINGH 
V. KUNWAit Bahadur, 12 Ind. Caa. 407. 


002) Usufructuary mortgage — Redemption 
— Cost of improvements — Consent of mortgagor. 

A usufructuary mortgagee who has expended 
a sum of money in improvements of the mort- 
gaged properties without the consent of the 
mortgagor is not entitled to be compensated for 
on redemption by the mortgagor, especially 
when such improvements are not necessary for 
the maintenance or preservation of the mort- 
gaged property. SAMMO v. ARDUL WAHID, 
A.W N. 1883, 208. 

(103) Mortgage — Security for repayment of 
loan— Redemption after time fixed for payment 

Improvements by mortgagee^ claim for-English 
Law— Equity, — Although there may be a provi- 
sion in a mortgage instrument that the entire 
estate should be deemed as transferred to the 
mortgagee if the mortgage money be not paid 
within a fixed day, yet if it appears clearly to 
have been entered into by the parties to it for 
securing the re-payment of a loan, the mort- 
gagor, making the security subservient for the 
purpose for which it was created, the mortga- 
gor may, in equity and good conscience, redeem 
the property by paying off the principal debt 
and the interest, though the stipulated tim& 



365 


THE ALL INDIA DIGEST. 


366 


Mortgage — contiouod. 

9* — Redemption — continued. 

for payment has been allowed to pass by. [i*’., 3 
B.H.C. A.O. 160,5 BH.C.A.C. 217,9 B.H C. 
69;i?., 5 B.H.C. A.O. 107. 9 B.H.C. 79, 9 B. 

H. C. 6£, 9 B.H.C. 53. 2 B. 1. 1 1. P.C. = 2 

I. A. 211, B. 113, 2 B. 231, 11 B. 174. 14 B. 
19.14 B. 78. L.B.R- 1872—1892,519. 27 B. 
297 = 5 Bom. L.R 140. 6 Bom. L.R 33. 6 
Bom. L R, 630,11 Bom. L.R. 1145 = 4 Ind. 
Cas. 264.] In EugUnd, the established rule 
is that when mortgaged property is allowed to 
be redeemed after the expjry of the time fixed, 
the mortgagee will bo allowed for all repairs 
necessary for the support of the property, but 
not for general improvements made without 
the acquiescence and consent of the mortgagor, 
which enhance the value of the estate, especial- 
ly, if they are of such a nature as may cripple 
tbe right or power of redemption. But the 
decisions in India htve been in contravention 
of this rule, and to apply this rule at once and 
without modification to cases in which mortga- 
gees (relying on the law as understood to be 
settled by the late Sadr decisions) have laid 
out considerable sums in improvements on 
mortgaged property, would obviously not be 
equitable. Ultimately, however, tbe linglish 
rule is that which should prevail ; but until 
sufficient time has been allowed for the law, as 
laid down in the present decision, to become 
generally known, tbe determination of each 
case must be left, in a great measure, to depend 
on an equitable consideration of all the circum- 
stances ationding it. The rule was however 
applied to the present case in view of the facts 
that the sum claimed for improvements was 
very small, and the time that had elapsed 
since the fixed period for payment was very 
inconsiderable. RamjI TUKUtAM v. CHINTO 
Sakharam. 1 B.H.C. 199. 

(104) — Malabar Knnom — Redemption — Com- 
pensation for improvements — Deterioration before 
actual redemption. — Where a decree for redemp- 
tion of a Malabar k<tnom mortgage fixed a 
certain sum as tbe ascertained value of the 
improvements, the mortgagor cannot be asked 
to pay the entire sum decreed, when the value 
of the improvements has deteriorated within 
the period of six months provided for redemp- 
tion in the decree. Similarly, the mortgagee 
will also be entitled to any excess of value 
which the iraprovementH might be worth at 
the time of the actual redemption. Ic is not 
correct to say that tbe property in the improve- 
ments nob yet paid for vests in the mortgagor, 
and there is no authority for bolding that the 
kanomdar cannot remove trees planted by h'm. 

Krishna Patter v. Srinivasv Patter, 
20 M. 124. [R., 24 M. 47. P.B.} 

(105) — Suit for redemption “ Necessary re- 
pairs effected by mortgngee^Re-tmbursemenl by 
mortgagor . — As a mortgagee in possession of the 
property is bound to keep it in necessary repair, 
ho must bo *re-imbursed by the mortgagor at 
the time of redemption for sums spent by him 


M ortgage — continued . 

9. — Redemption — continued. 

on such repairs. BHAG v. Ghasita MaL, 55 
P.R. 1890. CR-. 23 P.R. 1909= 197 P.L.R. 
1908.] 

(lOG) — Unnecessary improvements by mortga- 
gee — Compensation— No consent of mortgagor. — 
A mortgagee will not be entitled to compensa- 
tion for improvements mide unnecessarily for 
his own benefit, without the consent of the 
mortgagor, though they might bring in a profit. 

Sher Singh v. nihalu. 67 P.R. 1896. (67 P. 
R. 1893, R., 

(107) — Improvements to keep up the securit 
— Right to recoup — A mortgagee has a right to 
keep up his security from deteriorating in valuo 
and for that purpose to spend anything upo 
it. So, he would be entitled to recoup from th’^ 
mortgagor the amount prudently and neces® 
sariiy spent by him on the property and also f 
an extent to which the mortgagor would deriv® 
benefit therefrom. BeeI Ram v. CHUHA RAM© 
18 P.R. 1898. 

(108) — Claim to compensation for improve^ 
ments before allowing redemjnxon in absence of 
express cnndtiiow to that effect in mortgage deed 
— Necessity of proving established and acknow- 
ledged cusfont controlling contract of mortgage 
accordingly — A/ddias mortgages. — As a matter 
of equity, however, it does not appear why mort- 
gagors should be required to pay compensation 
for trees which they did not want, which were 
not needed for tbe preservation or maintenance 
in proper condition of the property in any 
way, and which were put down without any 
reference to their wishes, while the mortgagee 
was enjoying tbe sole benefit of tho laud and 
everything it could produce. His object was 
of cour.se to make tho land as profitable to him- 
self as possible, and if be sought this object 
without comiug to an understanding with tho 
mortgagors to whom bo was liable to restore 
the land after a limited term, ho took the risk 
on himself. MaungOv. MaUNG SAN KO, 
U.B R. 1892-1896. Yol. 11,548. [R , U.B.R. 
1897—1901, Vol. II, 213, 286 ] 

(109j — Redemption suif — Accounting , princi- 
ple o/— Katkina lease by mortgagee — After the 
execution of a mortgage, tho mortgagee.s execu- 
ted a katkina lease in favour of the mortgagors. 
Tbe conditions of katkina were that the plain- 
tiffs, the mortgagort,, would remain in posses- 
sion, pay Government revenue, pay also to 
themselves Rs 265 as huq a jiri, and pay to 
the mortgagees Rs. 375 as katkina rent which 
would include tho interest, niz., Rs. 300 pay- 
able on tbe principal amount. Tho plaintiffs 
remained in possession, of the Imd for four 
years without paying anything as /caf^ina rent, 
after which the mortgagees took possession. 
Tbe plaintiffs then brought a suit for redemp- 
tion. Held, that, in taking the account, the 
mortgagees were entitled to interest Rs. 300 
per annum, with interest at tbe rate of 12 per 
cent, per annum, and not the profit Rs- 75, 
for tbe period of four years when the plaintiffs 
were in possession, but the plaintiffs would get 
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— 9.— Redemption— conimued. 

lU. 2G5 as huq-ajXTi with annual interest for 
the period toey were out of possession. Rs. 
2b5 should be deducted annually, in the first 
instance, from the sum of Rs. 1.200 with 
such interest as might accumulate on it at the 
rate of per cent, per annum ; when the sum 
of Ks. 1,200 was paid oS by deductions of Rs. 265 
par annum, this sum to be deducted annu- 
ally from the principal amount and interest 
^IcuUted at the bond rate. NaNDU S\HU v 
Ram Lakhan Singh, 9 C L.J. 633 = 2 Ind! 

V&8. 

(110)— ior redemption^Makimi up of 
(founts necessary for, before passing aecree.- 
ID a suit for redemption, a decree could not bo 
pas.-,ed until the accounts had been made up 

not until that time be ascertained 
whether or not the mortgage had been paid off 

by the usufruct and whether or not the mort- 

entitled to mesne profits. MUTTUA 
Dos£> V. Magh Singh, 2 N.W.P. 207. 

one pirticular mort- 
gage Decree for redemption of I'lter mortgage^ 

Cause of action different^ Prayer for ''any 

of documenl^En- 
try settling accounts and recording amount due 
under mortgage.—la a suit for redemption it 

^ mortgages than one. 

mortgage he is seeking to redeem. When 
a plaintiff sued to redeem a certain mortgage 

hiortgige is his cause of action, 
and to shift the attack to a later mortgage is 
to change tbe suit into one bised on a different 
® action. A prayer "for anv other 

nn^ of ^ arising 

out of the same cause of action, but does not 

coyer a relief arising from a different ciuse of 

action. An entry relating to a mortgage 

already existing, m which accounts are settled 

and a sum is entered as the amount due under 

tbe mortgage, does not constitute a new mort- 

gage. KakaM CHAND v. SULTAN 72 P W R 

1912 = 92 P.L.R. 1912 = 13 Ind 650 ^^ * 

a mortgage -Account. —In 

a suit for redemption of laud brought on the 
allegation that the principal and interest of 
the mortgage consideration bad been recovered 

surplus had been 
r^tntf '5 thereof, the revenue pay. 

mortgagee should, under 
nart^nfTh« ^ the mortgage, be considered as 

mofCgage-money repayable 

Th^a.! u° " claimed. 

The account should therefore show on the 

mortgage money and the payment 
the other the mesne profits realised by tbe 


ni3)— Suif/or redemption—Praclice—Plain- 

tiff suing as also hHr^Death of plaintiffs 
AbaU^nt of suit.sQ^^ 

dent D. sued the appellant for redemption of 
mortgage, executed by P*s father in favour 


Mortgage — continued. 

9. Redemption — continued. 

of the appalUot. on the ground that she, as an 
unmarried daughter, had obtained the sole 
tight to the property of her father to the exclu- 
sion of her married sister, to whom along with 
herself, when a minor, the mongaged property 
ad, in a previous litigation between.’the parties 
interested in the mortgage, been surrendered by 
the order of the Court, which had held the 
mortgage debt to have been satisfied. In the 
present suit D was made a pro forma defen- 
dant. P having died during the pendency of 
ho suit, D applied to have her name removed 

from the array of defendants and substituted 
as plaintiff. Held, that the right claimed by P 
being a personal right and adverse to that of 
her sister D, the suit abated after P’s death, 
and D could not get her name substituted 
as plaintiff and continue the suit. BaLAK 
PURI y. MUSAMMAT DURGA. 4 A.L J. 783 = 
A.W.N. 1908. 6 = 3 M L.T. 181 = 30 A. 49. 

(114) Suit for redemptions Appeal — Mort- 
gagor's death pending suit — His legal repre- 
sentatives not brought on record — Abdtement. 
“Where, in a suit for redemption, a decree 
was passed, and pending an appeal preferred 
by the first mortgagee and others, the mortga- 
gor (.Jenmii died and tbe legal representatives 
5*^ mortgagor were not brought on record, 
/leta that the appeal abated. SESHU BATTAR 
y. Unni Valia Kaimal, 9 M.L.T. 356 = 9 
Ind. Cas. 940 = 1 M.W.N. 1911. 148. (25 M. 

568, R.) 

(115) Interest beyond principal — Deposit of 
amount in Court— interest for year of grace . — 
Deposit Foreclosure proceedings — Suit — Re- 
views Subsequent ruling being ' different.— T:he 
deposit in Court of the principal sum and of a 
sum equal to tbe principal by way of interest was 
sufficient under tbe law applicable to tbe case ; 

mortgagee could only claim so much. In 
such a case, it was not necessary to add further 
interest for the time or any portion of the time 
of the year of grace. The law prohibited the 
recovery of interest beyond tbe principal, and 
no sum could legally accrue due as interest 
during the year of grace under such circumstan- 
ces. The foreclosure proceedings which lead 
to the deposit of the mortgage amount in Court 
are not like a suit. A review of an old judg- 
ment of some years’ standing, on the ground of 
subsequent decisions laying down a different 
rule, cannot be admitted. SHEOBURT v. 

Dharee Thakoor, 2 Agra, 394. 

Mortgage by conditional sale — Interest 
~—C/*ar^e.— Where, in a deed of conditional 
sale, it Was stipulated that the mortgagee 
should have no claim to interest, the latter could 
not claim it in consequence of not having been 
put in possession under the contract, so as to 
make it a charge on the property and the pay- 
ment of it a condition precedent to redemption. 
Allah Bakhsh v. sada sukh, 8 A. 182 = 
i A. 653, R.) [F., 8 P.R. 

xo J 
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(in) ~ Transfer 0 / Property .lc(;(IV of 1882), 
ss. 83, 84 — Deposit of entire mortgage money, 
cessation of interest on — Right of mortgagee to 
crops soion by him — Od a previous deposit, 
made by the mortgagor, having been found in- 
adequate. he made a further deposit on a 
subsequent date, and the whole amount was 
then found to be all that was due on the mort- 
gage on that date. The Courts below had 
rightly disallowed interest to the defendant 
only after the plaintiff-mortgagor had, with 
due knowledge of the defendant, deposited the 
whole money due to him on the mortgage. 
Under s, 84 of the Transfer of Property Act, 
when a mortgagor has duly made deposit, in 
accordance with s. 83, of all that is due on the 
mortgage, the interest on the mortgage monev 
is to cease. The decree given to plaintiff, in 
this case, should not have been rendered by 
the Courts subject to the condition that the 
defendant was not to be evicted till the crops 
he bad sown were cut. The rule, in such 
cases, as enunciated in the last paragraph of 
8. 51 of the Transfer of Property Act, creates no 
bar to eviction in such a case, but only lays 
down that the transferee is entitled to the crops 
sown by him, and to free ingress and egress to 
gather and carry them. DEO DAT \v. RAM 
AUTAR, 8 A. 302 = A.W.N. 1886, 149. 

“Mortgage — Decree for possession ob- 
iained by mortgagee — Oinission for three years 
to execute decree — Redemption — Interest for the 
three years not allowed to mortgagee . — A mort- 
gagee obtained a final decree for possession on 
the JGth January, 1880. The decree-holder did 
nothing further until the 18th April 1883, 
when he obtained possession. In 1887, the 
mortgagor brought a suit for redemption, and 
the Court of first instance gave him a decree 
conditioned on his paying the principil money 
with interest calculated up to April, 1883. 
This decree was modified by the lower Appel- 
late Court. Held that the mortgagee was not 
entitled to interest for the period between the 
date of the decree in January, 1880, and the 
date when the mortgagee obtained possession 
in April, 1883, the claim to such interest not 
being based on the terms nf the mortgage, 
and the mortgagee’s want of possession being 
duo to his own omission to take it by execut- 
ing his deoroo. BANSIDHAR v. HADI ALf, 

A.W.N.1889. 177. 

<119) — Mortgage-deed, Construction of — Mort~ 
gagee accepting profits in lieu of interest, clauses 
as to, modified by a later clause providing for 
compound interest- -Compound interest, liability 
for — Redemption, sum payable at the time of . — 

A mortgage deed, after providing for payment 
of interest annually and means for realizing the 
same, stipulated that “if as a mark of favour 
the mortgagor lots the interest romaio unrealiz- 
ed, the game shall be added to the principal 
and compound interest run thereon.” There 
were two subsequent olausoa, 16) “after taking 
possession, the mortgagee will bo entitled to 

O. VII— 24 


receive the net profits iu lieu of interest 

and during the time of his possession, the 
interest and profits shall be deemed equal. ” 
(11) “ if the profits do not cover the amount of 
interest, we the mortgagors will makegood the 
deficiency from our pockets” — the deficiency, 
if not so made good, being made payable “with 
interest at the rate mentioned above at the time 
of redemption.” The mortgagee took posses- 
sion under the mortgage. Held, that, although 
cl. (C) standing by itself might be construed 
as constituting an ordinary usufructuary 
mortgage, its prima facie meaning was quali- 
fied by cl. (11). Tbe two clauses should be 
read together and the latter clause should not 
be rejected on the ground that it was incon- 
sistent with tbe former. They both had the 
effect of making the principal money payable 
With compound interest, and, on the proper 
construction of the deed, the mortgagor was 
liable to pay compound interest on the amount 
of unpaid interest, which ho bad stipulated to 
pay under cl. 111). THAKUH JawaHIR Sing 
V. SOMESHWAR DATT AND OTHERS, 10 0 C. 
92 = 10 O W N. 266 = 1 M.L.T. 66 = 3 C.L J 
334 = 28 A. 225, P.C. = 33 I.A. 42. 

(120) — Mortgage — Suit for redemption — Pos- 
session on default of payment of interest, stipuia- 
tion for — Interest — Construction of mortgage 
deed.— This was a suit for redemption of a 
mortgage deed, the material portions of which 
were as follows “ That I will pay interest... 
...year after year, and, should there be a de- 
fault in payment of interest for any year, the 
mortgagee can at once take possession of the 
mortgaged property. That whatever profits 
may bo left after payment of the Government 
Revenue, etc., will be appropriated by the 
mortgagee in lieu of the interest. That when- 
ever 1 pay off the principal sum and the re- 
maining interest, the mortgaged property will 
bo redeemed.” The mortgagee did not take 
posses.sion until several years after the first 
default. Held, that the mortgagee was entitled 
to got interest for the period he was out of pos- 
session. Ram Din v. Ram Prasad. ii O.C. 
323. (10 O.C. 2'J. 19 A. 39 ; R., 17 B. 425, 9 

O.C. 144, D.) 

Decree for redemption— Rate of interest 
after date fixed for redemption— Contract rale 
whether compulsory after such date. — On the 
question of what rate of interest should be al- 
lowed after the date fixed for redemption by 
the decree in a mortgage-suit, held, (21 M. 364, 
23 M. 637, F. ; li M L.J. 7, uiss. 26 C. 39. 
23 A. 181, P-i. that there is no authority 
making it compulsory on the Court to allow 
the contract rate after the above date. SaMI- 

nathan Chettiar V Swamiatpa Naic- 

KER, 29 M. 170 = 16 M.L.J. 133. 

(122) — Mortgage-deed — Construction — In- 
terest— Post diem interest. — A mortgage-deed 
provided that tbe mortgage-money shall bo 
payable in two years, and that the property 
would be liable to redemption on tbe payment 
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of t-ho priQcipi,! money togetaer with the in- 
terest due tui then, and chdc, in case money 
was not paid ac tne proper time, the property 
shiii stand toreclosod in lieu of toe principal 
aiUtne interest due: Held, ttx oti a proper 
interpretation of tde deed, postdiem interest 
was payable till the date of the actual redemp- 
tion. Bhaqwandat V. Bamsi Dube. i2 

(123)-0/ pro/its, etc., kept by mortgagee 
unsausractory^Bengal Regs. XV of 1793, ss. 11 
at lo/l/ys, 5.3. — When the account ot the 
mesne prohts and expenditure by the mort- 
gagees m possession is unsatistactory, an account 
whether as incidental to the question of fore- 

closure, or redemption. IS to bo taken, as pro- 

17^ 1 of 

l< Jo, s. 3. If the interest of the mortgagor in the 

mortgaged estate has been sold under a decree, 
and tue sale takes place before the notice of fore- 
closure was tilej. such notice, to be effectual 
must be served on the purchaser or decree- 
holder. MoaUN LaLL 600KOOL V. GOLUCK 
Chundeu Durr. i W.K. 19, P.C. = 10 M.I.A, 

X • 

a^^)— Deposit by mortgagor ~~ Wasnlat.^ 
A mortgagor, who, in order to prevent a fore- 
closure, deposirs the amount of the mortgage 
money IS entitle 1 to wasiUt ; aud if, wnile 
liable for only portion of property, he pays in 
the wnole amount to secure himself, he is en- 
Utled to wasilat for the wnolo. BabooGOBIND 
PEUSHAD V. DWARKANATH. 23 W R. 239. 

(1-25)— Natf for redempUon’^Mortgage loith 
possession Duties of mortgagee in the choice of 
lessees. In a suit for redemption, where the 
mortgagor seeks to ch arge tae m jrtgagse with 
possession, vvita monies thio he migat have 
realized by way of rent, on the ground that he 
(the moctgagodl had been grossly uegugent in 
leasing oni the estate, and that he had let the 
mortgaged property at a lower rate than could 
bo Obtained, and where it was further found 
that the mortgagor, with knowledge of their 
low rates, did not inform the m..ccgago 0 of 
whom aud where to obtain the higher rates, 
/leta, that the mortgagor could not be given 
credit for sums that the mortgagee might have 
realised. Kampautap Raghunath Das v 
SHER ali, 3 N.L R. 106. 

(126j— Personal contract to pay the mortgaae 
mojiey Personal liability in a mortgage, test of 

Document, Construction of. — The terms of a 

mortgage-deed were as follows : — "1 , , .agree 

.. within one year the said money 

with interest ... if perchance I fail to pay 
the said money with iuterst within the year 
Che said . , . shall be competent to realise 
the entire amount with interest from the said 
house . . . Tnis deed of mortgage shall bo 
deemed to be a deed of sale.” On a construc- 
tion of the above deed, held, that the mort- 
gage^created by it was a mortgage by way of 
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9- Redemption — continued, 

conditional sale and that it contained no 
^rsonal contract to pay the mortgags money. 
Held, further, that a mere promise to pay the 
money within a certain fixed period does not 
per sc import a personal liability ; for such a 
covenaiu is entered into in every form of mort- 
gage. The test in each case is the remedy pro- 
vided in the deed for satisfaction of the mort- 
gage debt. MUSA.MUAT KURAISHI BEGAM v. 

® ^ 275 = 3 Ind. Caa, 

871. (IOC. 710, 16 G. 540, 22 C. 434, R.) 

il2i }--Mortgage — Money-decree — Equity of 
redemption — Sate — Injunction. — An equity of 

redemption cannot bo attached under an ordi- 
nary money decree. Ramlochux Sirkar v. 
Kaminee Debee. 10 B.L.R. 60. Note. (On 
appeal from, 5 B.L.R 460, Note.) [Appr.. 5 B. 
L.R.450. 10 B.L.R. 57. 23 W.K. 338 ; R., 22 B. 

^•B. = U C.W.N. 10a = 6C.L. 
J. 320 : D., 26 B. 83 = 3 Bom. L.R. 628. J 

(128) Redeinptio7t by purch-xser — Sale held 
Recovery of money paid for redemption. 

—The purchaser m possession, who pays off an 
incumbrance in the estate which he has pur- 
chased. can recover the amount ptid by him. 
ChA.MA Swami V. Padala anandu. 3 M L. 

T. 395 = 18 M L.J. 306 = 31 M. 439. GO C. 
1035. 21 M 143. F. ; 21 C. 142. 5 C.L J. 611, 

/?• ) 

(129) Mortgage— S lie of equity of redemp- 
tion— Decree for reiemotion— Payment of mort- 
(fage-debt.—k purchaser of the eq uity of redemp- 
tion who has obtained a decree for p-isseasion 
in satisfaction of the inortg-ige debt against the 
person to whom the mortgage was made by bis 
vendor, is bound ti) piy the m'^rtgage debt only 
to the mortgagae and is not bound to see whether 
the mortgagee his mide any subs-queot tr»ns- 
fer of his interests, or effected any other mort- 
gage- MUKHOO CHOWDHRAIN V. RAil BUKSH 
Sahoo. 11 W.R. 53. 

( 1-30) Mortgage— Equity of redemption— Pur- 
chise.— Where the plaintiff as puisno mort- 
gagee Obtaining a decree for the rc lemptioo of 
a former mortgage to S psys it off and gets a 
final decree for foreclo-iure, on his mortgage, 
and then sues to set asi le a patni granted by 
the mortgagor to the defendant between the 
dates of the two mortgages, held that, not hav- 
ing kept on foot the first mortgage as a distinct 
and distinguishable security, detend.iat’s patni 
lease is valid and binding on him. GAUR 

Narayan RIazu.mdar V. braja Nath 
KUNDU Chowdhry. 5 B.L R 463 = 14 W.R- 
491. IR., 10 C. 1035= a I.A. 126.] 

(i-'H)— Mortgage— PutTiee-lease by mortgagee 
— RedetnptiQn — Poss^sstoa — Under-tenures — ’ 
-Renf.— -The plaintiffs-mortgagors brought a 
suit for cedemption against the mortgagee and 
certain other persons to whom the mortgage® 
had granted a portion of the estate in putni, 
and obtained a decree for possession, and under 
this decree, they were put in possession. The 
plaintiffs then brought the present suit for 
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9. — Redemption — continued , 

declaration of their right to receive rent from 
A and B, their under-tenants, who had given 
them a kabuleut. The defendant, alleging that 
these two persons were his tenants, had sued 
them for rent in the Collector’s Court under 
the provisions of Act X of 1859. The plaintifis 
had intervened, and the Deputy Collector had 
made a decree in favour of the present defend- 
ant. Hence the present suit. The defendant's 
case was that within the plaintiQ's talook there 
was a jumma formerly held by C who had sold 
it to defendant and after the purchase of these 
interests, the defendant settled A and B in the 
dwelling house which had formerly belonged to 
C, paying a certain rent. Held that the real 
(juestion was whether the jote jumma formerly 
held by C and his predecessors, which had since 
passed into the hands of the defendant by 
purchase, was a jummi which gave the defend- 
ant a right to posscision of the land as against 
the plaintifis. v/ho had re-entered after the 
decree for redempfion. MOULVIE AHMED 
ALI V. BHOOHUX .MOHHN Dass, 15 W.R. 517. 

(132) — Redemption suit— Limitation — Issues. 
— .A redemption suit against the representatives 
of a mortgagee brought beyond 12 years from 
the date on which the mortgaged property was 
wrongfully sold away by the mortgagee i.s not 
barred. In a suit for redemption against the 
auction-purchaser from a mortgagee, it is neces- 
sary to determine whether the defendant 
obtained the land under such circumstances 
that he is bound bv the mortgage deed. 
•TEBCHOO SAHOO V. syud musseeoollah, 
21 W.R. 13. 

(133) — Mortgage— Redemption — One of the 

defendands in vosse.ssion not a mortgagee— Suit 
in ejectment — Dekkhan Agriculturists' Relief Act 
(XVII of 1879). — Plaintiff sued three porsous 
for the redemption of a mortgage He alleged 
in his plaint that the mortgage was to the father 
of the first two defendants. and the third defend- 
ant was added as a party simply because be was 
in possession of the land. There was no allega- 
tion of any mortgage made in favour of the third 
defendant or relied upon by him. Held that 
the suit, while undoubtedly a suit for redemp- 
tion of mortgaged property as against the first 
and second defendants, must be treated merely 
as a suit in ejectment as against the third de- 
fendant. Sakhakam V. Shuipathy, 16 B. 
183. (P. J. 1884, p. 308. R.) 

(134) — Registration Act (HI of 1877), s. 1— In- 
terest in immoveable property. -A document 
entitling a person to redeem a mortgage of im- 
moveable property on payment of money crea- 
tes an interest in immoveable property, and its 
registration is compulsory under s. 7 of the 
Registration Act. MuTHA VENKATACHELA- 
PATHI V. PVANDA VENKATACUELLAPATHI, 

27 M. 348. 

fl35) — Equity of redemption — Mortgagee buy- 
equity of redemption at Court-sale — Contri- 
^lion— Apportionment— Transfer of Property 
act (IV of 1882), s. 99 — Marshalling . — Three 
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' fields and a bouse were mortgaged to plaintiff’s^ 
uncle V. by defendants 2, 3 and 4, for Rs. 2,000. 
In execution of a money-decree obtained by V 
against these defendants the property was sold 
subject to the mortgage. V purchased the 
three fields for Rs. 340 and defend ant 1 the 
house for Rs. 300. At the time of the sale the 
mortgage debt amounted to Rs. 3,100, but at 
I the date of the institution of suit it had increas- 
ed to Rs. 4,000, by accretion of interest. The 
plaintiff, having succeeded to his uncle \''s 
rights after his death, brought this suit against 
defendant i and defendants 2 to 4 to recover 
the proportionate share of the mortgage debt 
which fell on the house. The fields were valued 
at Rs. 3. COO and the house at Rs. 340, De- 
fendant 1 contended that as the value of the 
fields purebuseJ by tbe plaintiff was more than 
sufficient to recover the mortgage debt the 
W’bole debt had been extinguished, and the 
house should be freed from liability to dis- 
charge any portion of It; and that the appor- 
tionment ought to be made of the balance duo 
under the mortgage bond, not on the date of 
the present suit but on tbe date of tbe Court 
sale at which the plaint properties were sold. 
The Court of first instance gave the plaintiff a 
decree for Ks. 345, but on appeal the District 
Court found that, as at tbe time of the auction 
sale the amount of the mortgage debt was 
Rs. 3.100, the plaintiff bad been repaid and was 
not entitled to contribution from defendant 
\ .—Held, by Jenkins, C J . and Candy, J , 
Fulton, J., dissentienie (reversing the decree of 
the lower Appellate Court) that the plaintiff 
was entitled to get Rs. 345 from defendant 1 as 
each purchaser in the Court sale bought subject 
to a proportionate shar<‘ of the burden and 
must discharge it. Per Fulton, /.—Where tbe 
mortgagee instead of enforcing his mortgage 
and bringing the property to pale free of encum- 
brance Iwhen such course is open to him as it 
was in the present case) brings to sale the equity 
of redemption in part of the mortgaged property 
and buys it himself, an equity arises which 
entitles the mortgagor, or the person who pur- 
chases the right, title and the interest of the 
mortgagor, to require the satisfaction of the 
debt first out of the property bought by tbe 
mortgagee, because, otherwipe. tbe action of 
the mortgagee in causing the sale subject to 
mortgage must almos^ necessarily secure to 
him an undue profit at the expense of the 
mortgagor. FaKIHAVA v. GADIGAYYA. 3 
Bom. L R. 628=:^ 26 B. 88. 

(13G) — Mortgagee, Position of — Whether a 
trustee— Power to grant leases or make other 
dispositions of mortgaged property in his own 
favour— Grant of the property to undivided son 
—Presumption— Trusts Act, s. 90— Right of 
mortgagor on redemption . — A mortgagee is in 
the position of a trustee and cannot grant 
leases or make other dispositions of the mort- 
gaged property in his own favour, and of such 
a itind as to give rise to a possible conflict 
between his interest and his duty. Where ^ 



375 


THE all INDIA DIGEST. 


376 


coDtiDued. 

9- Redemption — cjntiyiued. 

person ia the position of a trustee makes a 
griQC of the trust property to his undivided 
son. the relation of the parties is sufficient to 
raise the presumption that he is himself in- 
terested. and to bring the case within the 
mischief of the rule. VENKATA CH-VHUR v 
Srinivasa aiyanoar. 7 M.L.T. 148. 

Decree, form of 
■^r.P. Act, s. 92 Mortgage with posse<sion . — 
In a suit for redemption of a m>rtga‘»e with 
possession, the Court decreed possession by 
redemption on payment of che mortgage money 
adding that, if the plaintid failed to do so. the 
right of redemption wouli be btrred. Held, 
that the decree of the Court was contrary to the 
provisions of s. 92 of the T.P. Act. and that the 
mortgage not being a mortgage by conditional 
Bale, the Court in default of payment of the 
money was bound to decree that the property 

be sold. ZoHRA Bibi V. Sheikh Musi Raza 

2 O.C. 196. 


(138)-— Sfionfafion against transfer m morU 
gage deed Subsequent sale of mot tgaged pro- 
perty^SuU by purchaser for possession after 
second mortgage to orxainat mortgagees^Pur- 
chaser whether could claim to pay mortgage debt 
by instalments, K who had mortgaged two 
villages to the defendants sold them along with 

others subsequently to the plaiuciSs in breach 

of a condition in the mortgage bond pro- 
hibiting any transfer of the property. It 
was stipulated in the sale deed that the 
purchasers should pay the mortgage debt due 
to the original mortgagees by instalments. 
1 he mortgagor two months later mortgaged 
27 villages (including tbe two villages already 
mortgaged and sold) to the original mortgagees. 
Held, in a suit by the purchasers for possession 
of the two villages and for caucelment of the later 
mortgage-deed, that they would be entitled to 
possession of the said villiges only after pay- 
ment of the mortgage debt in full to the original 
mortgagees, and that the ruling in Agra (F B ) 
7. dated 4th August 18(56 (that a stipulation in 
a mortgage deed prohibitory of the trinsfer of 
the mortgaged property does not prohibit a 
transfer thereof m good faith for the purpose 
of discharging the original mortgage-debti, is 
applicable to cases in which che debt is at once 
discharged by means of the transfer, and does 
not sanction a gradual discharge of it by 
instalments, suih as was provided by the sale- 
deei in question. MAHOMED ZakOOCLAH v 
Banee PERSHAD. 1 N.W P. 135. 


^'(139)— Zuripeshgee mortgage^SuH by heirs 
of mortgagee (a M ihomedan) —Parties— Divi- 
sion of liability.— la a Suit by the heirs of a 
^urxpeshgee mortgagee to recover the amount 
due under the mortgagee, all the heirs of the 

mortgagee must be represented either as plain- 
tiffs or as defendants, or those who sue must 

olaimin prooortioQ to what thev are entitled to 
under the Mahomedan Law. There can be no 
4ivi8ion m liability in respect of monev advanced 
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on a mortgage. Mussamat MujeedoO- 
j NISSA V. Syud Dildar HOSSEIN, 14 W.R. 

(140) Mortgage constituting charge on entire 
estate ^Entire debt payable before redemption of 

part. The decree in this case showed that 
the mortgage was a charge upou the whole 
estate, and consequently, no person could 
claim the right to take away a portion of the 
, estate from the mortgigee unless upon pay- 
ment of the whole amount due upon the mort- 
gage, because, before the mortgage could be 
removed from any part of the estate, the whole 
mortgage-debt must ba paid off, BOODHOO 

Singh v Kishen Chunder Ghose, 3 W. 

R. Mis. 4. 

(141) — Transfer 0 ^ Property Act, 1882, s. GO 
Redemption of a mortgage cannot be split up 

ayid effected piecemeal,— 1\, is an ordinary rule 
which must be observed and is the same as 
that laid down in s. 60 of the Transfer of Pro- 
perty Act, that the redemption of a mortgage 
cannot be split up and effected piecemeal, be- 
' cause for one thing at least, the mortgagee is 
entitled to retain tbe eutire security for the 
entire debt. Otherwise he might bo seriously 
prejudiced. Moreover, any other system would 
bo apt to lead to the greatest confusion. MAUNG 
Tun U V. Ma Pe. U.B R. 1897— 1901, Yol. II, 
506. [R., U.B.R. 1897—1901, Vol, II. 618.] 

(142) — Mortgagee acquiring right of redemp’ 

tion in a portion of the properly— Procedure ■‘— 
Where a mortgagee in possession of properties 
belonging to co-owner.s, acquires a right to a 
share in the property, no suit will lie to redeem 
the whole or p»rt of the property, by payment 

of the whole or part of the debt, and che only 

remedy is by a suit for partition to ascertain 
the respective shares, at the instance of tbe 
mortgagor. MAUU v. Kuttu, 6 M. 61. [Diss., 

15 B. 24, 21 B. 619 ; F., 20 M. 295; R., 10 B. 
648 ; D , 2 P.R. 1904 = 49 P.L.R. 1904.] 

(143) — Transfer of Property Act (IV o/1883), 
s. 60— for partial redemption not main- 
tainable . — As has been expresslv enacted in the 
last clause of s. 60 of the Transfer of Property 
Act, a purchaser of a portion of the mortgaged 
property cannot be permitted to redeem that 
portion alone without redeeming the restt 
There is nothing in s. 82 ot the Act which can 
be relied on as permitting the redemption of a 
mortgage piecemeal. KUPPUSAMI CHETTI v. 
Papathi AMMAL. 21 M 369 = 8 M L J 6. 

(144) — Mortgage — Purchase by one of several 

mortgagees of a share of the mortgaged property 
—Redemption by one of several mortgagors of 
his share. — Where one of several mortgagees 
has purchased the share of one of tbe mort* 
gagors in the mortgaged property, this of itseff 
cannot entitle another of the mortgagors to 
claim to redeem bis share in such property. 
Mahtab R.\t V. SANT Lad. 5 A. 276= A. W N. 
1883. 31. (5N W.P. 148, D.; 2 A. 565, 13 M-I- 
A. 404. R.) [R..21 B. 619, 20 A. 23, P.B.=* 

A.W N. 1397, 163.] 
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(145) — Joini niortgage^Purchase of a share 

by a mortgagee— Redemption of share.— The 
tight of one mortgagor to redeem the whole of 
a joint mortgage rests upon its joint character; 
and when that is broken by the mortgagee 
purchasing the share of one of the mortgagors, 
the right ceases, and one of the mortgagorscan- 
not redeem more than his share against the 
will of the mortgagee. KURAY Mal v. Puran 
Mal. 2 A. 565. (13 M. I. A. 404. F.) [F.. 28 

A. 155 = A.W.N. 1905, 225.29 A. 262=A.W.N. 
1907. 49 = 4 A.L.J. 74 ; R,, 21 B. 619. 20 A. 
23, F.B. = A.W.N. 1897. 163. G 0.0. 223. G O. 
C. 279 ; D., 5 A. 276 = A.W.N. 1883, 31.] 

(146) — Mortgage with possession to co-oivner 
—Right of some co-owners to redeem without 
partition. — Where several co-owners of undivid- 
ed property mortgage their shares with posses- 
sion to another co-owner, a few of tbeso mortga- 
gors cannot claim to redeem the whole property 
mortgaged, unless there has been a partition 
of such mortgaged property among the several 
CO owners. Thillai Chetti v. RAMANA- 
THA AYYAN, 20 M. 295. i6 M. 61, F.; 10 B. 
648, D.) [Not F., 2 P.R. 1904 = 48 P.L.R. 
1904.] 

(147) — Mortgage with possession — Stipulation 
for discharge of mortgage-debt out of the 
usufruct, redemption not possible before such 
discharge. — Where an instrument of mortgage 
provides for the mortgagee paying himself tho 
debt from tho roots and profits of the estate 
and for the surrender of possession when the 
debt is so paid off. the event, on which the , 
obligation to surrender has been made to 
depend, is the realization of the principal 
money and interest by the mortgagees them- 
selves from the rents and profits of the mort- 
gaged property and the possession by the mort- 
gagees, until that event occurs, is of the essence 
of the transaction. The transaction is a vivum 
vadium in which no time is fixed for redemp- 
tion and the mortgage could be redeemed 
only after the discharge of its amount by 
moans of the rents and profits from tho pro- 
perty, so that the mortgagees could claim to 
retain possession until the discharge of their 
debt in tho above manner. TiRUGNANA 

Sambandha Pandara Sannadhi V. Nal- 
LATAMBI, 16 M. 486 = 2 M.L.J. 272. [R.. 20 

B. G77,. 11 C P.L.R. 103, 23 M. 33; D.. 16 
O.P.L.R. 59.] 

(148) — Right of redeinption— Insufficient te7ider 
of mortgage-money. — Where, by the terms of 
the mortgage, the mortgagor was, on payment 
of the whole of the principal and interest, 
entitled to redeem at the end of tho second 
year of the mortgage, bo is not entitled to a 
decree for redemption at the end of that year 
on showing merely that the principal money 
was deposited in Court in tho first half of the 
second year and that tho mortgagee bad, before 
the redemption suit, obtained decrees for the 
interest duo for both tho years. Under such 
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circumstances, there is no deposit or tender at- 
, the proper time of the mortgage money includ- 
: ing the interest due. Hewanchal SINGH 
! v. Jawahir SINGH, 16 C. 307, P.C. [R., 20 A. 
i 401, 5 O.C. 127.] 

(149)— Mortgage — Redemption — Suit in eject- 
ment — Equities. — Plaintiff’s ancestor purchas- 
ed certain property at a sale held in execution 

of a decree obtained by T in 1848 against R 
and M. and got possession. In 1861, A obtain- 
ed a decree against the representatives of R in 
a suit brought against them on a mortgage- 
bond, the decree not directing the sale of the 
1 mortgaged property. A took out execution, 
bought the right, title and interest of his judg- 
ment-debtors in the property brought to sale, 
which were purchased Dy the defendants, who 
having paid the consideration, got possession. 
Plaintiff subsequently sued the defendants in 
ejectment, alleging that the latter obtained no 
title to the property under their purchase. 
Held that defendants were entitled to stand in 
.A’s shoes as an encumbrancer so far as their 
money had gone to pay off the charge which 
A bad on the land, and that, the suit being in 
its nature a redemption suit, tho plaintiff 
could not recover tho property unless he paid 
tho defendants the amount found duo to them 
on taking accounts. BABOO KAMESSUR 

persrad Narain Singh v. doolee Chand 

19 W.R. 422. 

(150) — Mortgage— Joint mortgagors — Redemp- 
tio7i. — The mortgagors in a joint mortgage 
transaction are jointly liable to the mortgagees 
for the whole of the mortgage-debt. Some 
out of the number cannot maintain a suit for 
redeeming their own shares of the mortgaged 
property by payment of a proportional amount 
of tho mortgage-debt. SALIG RAM SiNGH v. 
Barun Rai, 4 N.W.P. 92. 

(151) — Mortgage — Purchase of equity of re- 

deinptiom of part by stranger— Remaining part 
purchased by one of several mortgagees — Swif 
for redemption of part whether maintainable . — 
Where one of several mortgagees purchases the 
equity of redemption as to a part of the proper- 
ty jointly mortgaged, the purcba.ser of another 
part is not thereby entitled to redeem tho part 
purchased by bim. unices he discharges the 
whole mortgage-debt. SOBHA Sah v. INDER- 
JEET, 5 N.W.P. 148. [D., 5 A. 276 = A.W. 

N. 1883, 31: F., 6 A.L.J. 387 = 31 A. 335.] 

(162) — Mortgage— Redemption— Tender k 

mortgagor cannot get a decree for redemption, 
unless he tenders in full the mortgage-money. 
JOYGOBIND Roy alias BHO.IRA.I ROY v. BUN- 
DHOO Singh, 17 W.R. 342. 

Redemption by co-mortgagor — Suit by 
other mortgagors for their shares — Civ. Pro, 
Code, s. )03— Ctv. Pro. Code, Act VIII of 
1859, s 114 — Effect of dismissal of suit for 
redemption,— ^ome of the representatives of a 
deceased mortgagor sued another representa- 

ve (defendant in the pre.sent suit) for poases- 
i on of their shares of the mortgaged property 
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on payment of the proportiomte mortgage- 
amount. It appeared that a suit of the father 
of the present plamtifi for redemption, in 1866 
was dismissed under s. 114 , Act VIII of 
1859 = s. 103 of Act XIV of 1882. In 1899, 
the present plaintiffs and the defendant sued 
jointly for redemption, with the result that 
there was finally a decree for redemption 
of the whole mortgage, in favour of defend- 
ant alone. The defendant redeemed the 
whole mortgage. In the present suit, which 
was brought by the plaintiffs as against defend- 
ant for redemption of their shares of the mort- 
gaged property, the lower Appellate Court found 
that the plaintiffs were entitled to a decree for 
redemption of half of the mortgage, on the 
ground that the defendant was a trustee for the 
plaintiffs. Held, that the dismissal of the suit 
in 1866, had given the original mortgagee an 
absolute title. (15 C, 422, P.C.. F.) that the 
defendant, who. by the redemption of the whole 
mortgage, stood in the shoes of the mortgagee, 
was entitled as against his co-mortgagors 
(plaintiffs), to all the rights and privileges of 
the mortgagee, and was entitled to oppose the 
claim of the plaintiff on the ground that be 
was an absolute owner of the property (8 A, 
295, 1] A. 423, P B., F-) that the defendant 
was not a trustee for the respondents, that the 
fact of Che appellant and the respondents hav- 
ing brought a joint suit did not aff-‘ct his right 
to state all the defences, the mortgagee has to 
the suit of the plaintiffs. The suit was dis- 
missed. IMD\D AH V. HURMAT ALI. 32 P.R 
1903=39 P.L R. 1903. [R., 43 P.R. 1907.J ' 

(154) — Usufiuctuary mortgage^Liabilily of 
mortgagor and mortgagee— Part of mortgaged 
property taken out of mortgagee' % possessiori— 
Mortgagee remaining in possession of the rest for 

a tong time, effect of —Interest — Redemption. A 

executed an usufructuary mortgage in favour 
of B in 1830. At the time of the mortgage, a 
suit was pending in respect of a prior mortgage 
of 1874, by virtue of which a portion of the 
mortgaged property passed out of B’s hand in 
1886. B remained in possession of the remain- 
ing property for over ‘24 years, without taking 
any steps in respect of the portion which had 
gone out of his possession under the prior mort- 
gage. In 1910 the mortgagor brought a suit 
for redemption : Held, (1| that, under the 
circumstances, mortgagee was not entitled to 
claim the loss of interest which he had sustain- 
ed owing to a part of the mortgaged property 
having gone out of his possession in 1886 under 
the prior mortg.age ; |2) that the mortgagor was 
not entitled to claim a prop'triionaCe reduction 
of the principal money, because the mortgagee 
was not in a position to deliver to him the 
entire mortgaged property at the time of re- 
demption. BIHARI L.AL V. DURGA DAS 13 
Ind. Caa. 156. (24 A. 621, 29 I.A, 148, 2?’ A. 

313, R.) 

(155) — Consofidiiioa of mortgaggs— Right to 

Whore the eSeot of the traasecDioa 


continued. 

— Redemption — continued. 

subsequent totwo separatemortgsges of separate 
lands IS to consolidate the two, the mortgagor 
cannot redeem without paying the whole amount 
due, under the mortgages nor can be have the 
amount apportioned on tbetwo lands according 
to the consideration mentioned in the original 

Mal V. Ramjus, 33 P.R. 

1899. 

(156) Redemption Suit for — Mortgagor and 
mortgagee, relation between — Payment of a 
pwtion of mortgage-money^ effect of — Dis- 
charge of a portion of mortgaged property by 
a proportionate payment of the mortgage- 
money— Arrangement to hand over property 
other than the mortgaged property for pay- 
menl of mortgage-money, effect of, when un- 
registered Variation or modification of the 
terms of contract, what nmouuts to— Evidence 

owned 

a third share in the property in dispute. 
On the 15th Juue, 1980, K and D mortgaged 
with possession their 2/3rd share in favour of 
the defendant. On the death of S, he was 
succeeded by his widow J,. who on the 7th 
July, 1885, mortgaged her l/3rd share to the 
^me defendant excepting the village B. 
Go Coe 5bh June, 1901, K, alooe mortgaged 
with possession his l/3rd share excepting the 
viil »ge B. Half the mortgage-money due under 
the deed of 1890 was set off as part of the con- 
sideration of this mortgage. After the death of 
the widow, the sons of D sued for redemption of 
the mortgage of 1885 as her heirs. They contend- 
ed that by the mortgage of 5ch June, 1901. 

K s share in the mortgage of 1880 had been 
paid up and the latter mortgage, so far as it 
related to K's share, had beeu discharged. 
They also alleged that about six years ago the 
mortgagor and the mortgagee entered into an 
agreement by which the share of J, in village 
B. as also the share of K. in the said village 
had been placed in the possession of the mort- 
gagee, on the understanding that he was to 
collect the rents and the profits thereof and 
^PPly them to the reduction of the principal 
amount due on his mortgage. The questions 
for decision were whether K’s liability under 
the mortgage of 1880 had been discharged and 
whether the arrangement alleged by the plain- 
tiff could be proved in law under s. 92, ol. 4, of 
the Evidence Act, in the ab>-'enc6 of a register- 
ed document to evidence the same. Seld, 
that the mere fact that K’s share on account of 
the mortgage of 1880 was set off against the 
amount secured under the latter deed of 1901 
was not enough to show that any pact of the 
mortgaged property had baen released from 
liability for the remainder of the money due 
under the deed of 1880. In the absence of an 
express contract to the contrary, the mort- 
gagee was entitled to retain the whole of the 
property mortgaged as security for what was 
due to him. Held, further, that the arrange* 
ment relied upon by the plaintiff did not re- 
quire registration, as it would uot in any way 
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■"9- — Redemption — continued. 

aflect the mortgagee, nor could such an arrange- 
ment modify or vary the terms of the mort- 
gage, and that, therefore, it would be proved 
in spite of s. 92, cl. 4, of the Evidence Act. 
KED.4R SINGH v. SUMER SlNGH, 10 Ind 
Cas. 196. (10 C. 1035, 11 I A. 12G, 9 A. 249, 

•R') 

(157) — Parties — Redemption suit — Subse- 
quent mortgage — Redemption of portion of 
mortgaged property not allowable—Transfer of 
Property Act (iW of 1882A ss. 60. 85— Raji- 
namab petition — Evidencf — Admission— No 
necessity of document for transfer of immoveable 
property before Transfer of Property Act— Costs 

Mortgagee to get costs in redemption suit unless 
guilty of misconduct— Redemption suit dismissed 
for default of pyment—Res judicata — Second 
suit barred. — It is necessary, in a suit for 
redemption of a prior mortgage, to make a 
subsequent mortgagee a party to it, as ho is 
clearly interested in the prope'rties. Also, all 
the persons interested in all the pioperties 
mortgaged must be made parties. Where 
this is not done, the suit must fail. .\ suit to 
redeem only a portion of the properties mort- 
gaged is not maintainable under s. 60. Transfer 
of Property .Act. Where a rajinamak petition 
filed by the mortgagor stated that, being 
unable to pay the mortgage-money, she had 
Arranged w»th the mortgagee to execute in his 
favour a deed of sale in respect of 4/5th of the 
property, and she retained the remaining l/5th, 
and the suit was decided in pursuance of the 
terms of the rajinamah, but. although no deed 
of sale was afterwards executed, the mortgagor’s 
name was registered in respect of l/5th and the 
mortgagee’s name in respect of 4/5th of the 
property, and the mortgagor dealt with the 
l/6th as her absolute property, by mortgage 
and gift : Held, that as the rajinamah did 
not purport to release the equity of redemption 
or to declare, oreite or extinguish any right in 
inamoveablo property, it was admissible in 
evidence as an admission by the mortgagor of 
the agreement at which she bad arrived with 
her mortgagee, and no question of want of 
stamp or registration really arose. (12 C.W.N. 
854, D.) No document was necessary for the 
transfer of immoveable property before July 1. 
1882, when the Transfer of Property Act came 
into force. In a redemption suit the mortgagee 
18 entitled to hiscosts, unless be is guilty of 
misconduot. Obiter dictum. — Where the de- 
cree in a redemption suit provided that, in de- 
fault of payment within a specified time, the 
plaintiff's suit should scaud dismissed, if it was 
dismissed in default of payment, the matter 
would bo res judicata between the parties, and 
a second suit would be barred. AUOHORE 

Kumar gangooli v. mahomed Mussa, 2 

Ind. Gas. 662. (22 W.R. 172, 25 M. 300, 24 A. 

44, P.B., ii.) 

(158) — Sale of portion of mortgaged property 
-“-Redemption by vendee. — A mortgagee is enti- 
tled to hold possession till every pice of the debt 
secured by the mortgage has been fully paid 


1 Mortgage — continued. 






and satisfied : and no person representing the 
original mortgagor and claiming any fractional 
portion in the mortgaged property can sue to 
redeem his separate share without proof of the 
satisfaction of the entire debt. Moulvie 
Razeeood-deen alias Syed Hossein v" 
Jhubhoo Singh. W.R. 1864, 725. IR o w’ 

R. 214, 21 B. 619.] 

(159)— Redemption in part— Validity— Por- 
tion of mortgaqed-property. Sale of. Effect on 
right to redeem. —The general rule that amort- 

gagor cannot redeem a share of the mortgaged 

property and that the mortgagee is entitled to 
retain the whole property mortgaged until the 
debt is paid is not affected by a sale of part 
of the lands mortgaged for arrears of revenue. 

Syud Hashim V. Baboo AUJEET Singh w 
R. 1864, 216. ’ 


(lC0)-Z»ripesbghe6 mortgagee, Rights of.— 
A Zuriptihghee mortgagee has the right to 
retain the whole of the property pledged to 
him until the repayment of his debt in toto. 
If bo agrees to relinquish any portion, either 
on receiving a proportionate amount of what 
is due to him or otherwise, he may do so. 

hurreehur Singh v. DAiiEE sahay w 

R. 1864. 260. [i?.. 21 B. 619 ] 


^( 161) Mortgage — Zur-i-peshgheo mortgage— 
Enjoyment of mortgagees in moieties— Right of 
mortgagor to claim partial redemption. — Where 
subsequent to the execution of a Zur i-peshghee 
mortgage, the mortgagees took possession of 
the mortgaged property in moieties, that cir- 
cumstance would not enable the mortgagor 
to claim piece-meal redemption of the mort- 
gage. The mortgagor cannot recover possession 
of any portion of the mortgaged property until 
he has paid the entire amount due under the 
mortgage. SHAIKH Imam ALI v. Oograh 
Singh, 22 W R. 262. 


(162) — Sale of share of mortgaged property to- 
wards mortgage decree — Suit for accounts and 
redemption of such share— Contribution. — The 
share of one only of several joint mortgagors 
can be sold in execution of a decree on the 
mortgage; and any claim by the owner of such 
share, that it must be made liable only to the 
extent of his share of the debt, must bo urged, 
if at all, in the execution proceedings, and not 
by a separate suit for the ascertainment of the 
amount due by him and for redemption of his 
share. Where, ueder such circumstances, 
owing to other shares in the mortgaged pro- 
perty having been sold and purchased by the 
mortgagor in execution of other decrees, against 
the owners of such shares, the plaintiff’s share 
alone of the mortgaged property, together with 
some other property of a third party also com- 
prised in the mortgage, was purchased by the 
mortgagor in execution, of his mortgage decree ; 
held, that a suit was not maintainable by 
plaintiff for the ascertainment of the amount 
duo by him under the mortgage and for 
redemption of bis share on payment of such 
amount. Held, also, that, if any excess amount 
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9. — Redemption — conlinuedt 

had been realised by the sale of the plain- 
tiff s share over and above the sum ascer- 
tained to be due by him, he was entitled to re- 
cover a contribution of his portion of such 
excess by the sale of the third parcv's property 
purchased by the mortgagor. Bhagirath v. 

Nauhat Singh. 2 A. 113 . [R., 26 a. 407, 

P.B.. A.W.N. 1904, 74.] 

(\&Z)—hlortgnge — - Right to redeem before 
expiry of term. — The general principle is that, 
in the absence of any stipulation, expressed or 
implied to the contrary, the right to redeem 
and the fright to foreclosure are co-extensive. 
Where, therefore, a date is fixed in a mortgage- 
deed for redemption, no suit could be brought 
for redemption within that date, notwithstand- 
ing the fact that the deed mentions that the 
mortgage amount is payable “ within ” that 
date. Vad.JU v. VadJU. 5 B. 22. [iVoi F., 
201 P.R. 1889. 137 P.W.R. 1908 ; F., 8 A. 95; 
Cons., 10 A. G02. 23 'SI. 33 ; ft . 16 M. 486. 20 
B. 677. 16C.P.L.R. 59. 29 A. 471 = 4 A.L.J. 375 
= A.W.N. 1907. 133, 18 M.L.J. 235.] 

(164) — Construction— Suit for redemption 

brought before expiration of term. — In a deed of 
mortgage, it was stipulated that “the inte^pst 
should be paid every year and the principal in 
ten years,” that “ the principal shall be paid at 
the promised time and the interest every year ” 
and that, on failure by the mortgagor to pay the 
principal and interest “ at the stipulated period.” 
the mortgagee might realise the amount from 
the mortgaged property and from the other 
property and the person of the mortgagor. 
Held upon a construction of the document, 
that the advance of the amount was for a period 
of ten years certain ; and that, while on the 
one hand, the mortgagee could not enforce his 
rights during the period, on the other hand, 
the mortgagor was not entitled, before the 
period, to sue for redemption of the property. 
The case was essentially one in which, looking 
to the merits of the matters between the par- 
ties, their obligations were mutual and reci- 
procal, and there was nothing in the terms of 
the deed to take it out of the ordinary rules 
applicable to documents of the kind. R.AQHU- 
HARDAYAD V. BUDHU Lal. 8 A. 95 = A W.N. 
1886. 13. 15 B. 22, ft.) [xVoi F., 201, P.R. 

1889; Cons., 10 A. 602; R., 20 B. 677, 16C.P. 
L.R. 59. 29 A. 471=4 lA.L.J. 375 = A.W.N. 
1907, 133 ;D., A.W.N. 1901, 36.] 

(165) — Reg. I of 1798, s. 5 — Mortgage — Con- 
tract to pay principal on specified date — Interest 
— Payment o1 interest a condition for redemption. 
— Reg. I of 1798, s. 5. is not intended to alter the 
terms of a contract settled between the parties 
(illegal interest excepted). Where there is a 
contract between a mortgagor and a mortgagee 
for the payment of the principal sum on a 
specified date and for the payment of interest 
thereon in the meantime, the mortgagor can- 
not have a partial redemption of the property 
under the Regulation. There is nothing un- 
reasonable in a mortgagee stipulating that, if 
the principal sum or part of it is paid off before 


Mortgage — continued. 

9. — Redemption— confinu€d. 

the time fixed or without the requisite noticor 
six months’ interest on it shall be paid. A 
mortgagee consenting to allow the principal 
sum, or a part of it, to be paid off before the time 
fixed, would not be entitled, when agreeing to- 
this, to make the payment of interest a con- 
I dition of such redemption. BURNO MOYEE 
DOSSEE V. benode Mohinee Chowdh- 
RAIN, 20 W.R. 387. 

(166) Mortgage — Mortgagee's right to posses- 
sion — Mortgage-money, Payment of, before ex- 
piry of term of mortgage — Mortgagor's right to 
redeem — Possession, Suit for — A mortgagee 
brought a suit against the mortgagor for pos- 
session of the mortgaged property, a grove, al- 
leging that the mortgagor had promised to 
deliver possession of the same and bad refused 
to do so, and that, up to the time of the ins- 
titution of the suit, R-^. 35-11-3 were due to 
him. The mortgagor offered to pay the mort- 
gagee this amount and costs, saying that the 
mortgagee would, if possession were given to 
him, cut down the trees, and he paid the 
money into Court. The mortgagee refused to 
take the money, claiming to be entitled to 
possession of the property. The mortgage was 
for a term of three years and when the suit was 
instituted, the term had not expired. Held 
that there had been a transfer to the mortga- 
gee of the right of possession and the mortgagee 
was entitled by virtue of such transfer to 
possession. The mortgagor had n-ot a right 
to elect whether possession should be delivered 
or the mortgage should be redeemed. Held, 
further, that the mortgagor had not the right 
to redeem within the term for which the 
mortgage was made. FAKIRA KHAN v. 
Badullah Khan, 5 O C. 148. C^.. lO O.C. 

218.] 

(167) — Redemption before expiration of fixed 
day for redemption whether allowable — Transfer 
of Property Act (IV of 1882), s, 60.— The right 
of redemption and the right of foreclosure are 
co-extensive in the absence of any stipulation, 
express or implied, to the contrary ; and when » 
day is fixed for payment, the mortgagor is not 
at liberty to insist on redemption before the 
expiration of the period named. R4MTARAK 
Roy V. AUSHTOSH Maity, 8 Ind. Gas. 707. 

(10 A. 602, Not F.; 5 B 22. 16 M. 486, 7 M.I. 

A. 323, 4 W.R. P.C. 37, Rel. on.) 

(168) — Mortgage for 20 years — Right of ^rt- 

gagor's representative to redeem before expiry of 
the ferja.— A term of 20 years agreed upon bet- 
ween a mortgagor and his mortgagee is neither 
inequitable, nor one fixed without legal neces- 
sity and cannot be set aside as unenforceable, 
especially where the term was fixed by th® 
mortgagor, in good faith, with due regard to hi3 
best interest and to that of his heirs ; and the 
representative of the mortgagor cannot be allow- 
ed to redeem before the expiry of the 
PuRAN Singh v. Kesar Singh. 39 P-*'. 
1907 = 119 P.LR. 1907. (131 P.R- 

P.R. 1902. 40 P.L.R. 1903, 20 B. 677, 21 
110, R.) [R., 92 P.R. 1909.] 
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—9. — Redemption — continued. 

(169) — Redemption — Right of mortgagee to 
rejuse redemption. — As a mortgagor is uoc enti- 
tled to redeem b3iore the priacipii money has 
become payable, the mortgagee is justitieJ in 
refming to allow him to do so. UUJOONI 
KUNBI V. Hakb ^J£ Jagannath, 1 C.P.L.R. 
1. COws., 16 (J.P.L.R. 69.J 

(170; — Usufructuary mortgage for 90 years — 
Stipulation 7iot to redeem before expiry of 90 
years — Validity. — Where, under a usufructuary 
mortgage deed, dated 5ch March 1861, one of 
the terms was that the mortgagee was to hold 
for 90 years and that, immediately on the 
expiry of the 90 years, and not before, the 
mortgagor must redeem or lose bis rights ; 
Held that the term was one that could be 
enforced and that a suit for redemption before 
the expiry of the period of 90 years was prema- 
ture. MuHOMED Ibrahim v. Muhomed 
Aziz Kroshi. 9 M.L.T. 462 = 8 lad. Cas. 1068 
= M.W.N. (1910) 792. 

(171 ) — Mortgage —Redemptioyi and foreclosure 
not always co-extensive. — The right of tedeiup- 
tion and the right of foreclosure or sale are not 
alwaysand under all circumstauces co extensive. 
The right of redemption may be postponed 
during acertaiu period, just as the right of the 
mortgagee to call in bis debt may bo limited. 
Both these rights rest upon the terms of the 
document itself, and where a restriction is not 
unfair or unduly onerous, redemption will not 
be allowed before the expiration of the term of 
the mortgage. A usufructuary mortgage, under 
which the mortgagee was empowered to be in 
possession of the mortgaged property for 15 
years, enjoying the profits in lieu of interest, 
provided that “ if the property bo found to have 
been mortgaged or hypothecated or transferred 
to any one, or if there should arise any cause 
which might be considered likely to cause the 
total or partial loss of the principal mortgage 
money and interest, the mortgagee shall have 
power to re ilize the entire mortgage money , with 
interest theroou at the rate ot Rs. 3 — 2 -0 pet 
cent, pet mensem” from the mortgagor and his 
property, without waiting for the expiration of 
the term. Held that this condition in the 
mortgage deed was neither unreasonable nor 
oppressive, and it did not therefore give a right 
to redeem before the expiry of the term of the 
mortgage. BHAWANI v. SHEODIHAL, 26 A. 
479 = 1 A L J. 133 = A W. N. 1904. 60. l20 B. 

677, B. 376, R.) [R., 126 P.L.R. 190d.] 

(172) — S«tf for redemption of mortgage before 
expiration of term— Mortgagor's rtnudy for 
balance of rnortgage money — Act XXVllI of 
1865 —A mortgage executed subsequent to Act 
XXVIll of 1855. fora fixed period, the mort- 
gHgeo taking possession in lieu of interest, 
cannot be redeemed until the period for which 
the mortgage was efieoted, has expired; and, 
Under tbo oiroumstancos, the mortgagor's pro- 
per course would he to sue for tbo balance of 
the mortgage loan which bad not been paid to 

him. MUN Pearey v. Shiva Dden, i Agra 
01. [F., 11 W. R. 408.J 

0. vu-ae 


/If or/^a^e— continued. 
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(173) — Usufructuary mortgage — Redemptioti 
before stipulated period. — Where a person 
executed an ikrarnama by way of m /rtgage and 
the ikrar was to the effect that the uiortgHgeo 
was to remain in possession of tbo mortgaged 
property for a period of eight ye irs without any 
objection on the part of the mortgagor or his 
heirs and that the amount due was to be realiz- 
ed from the usufruct of the land mortgaged, 
and that, at the end of these eight yeirs, if 
anything should still be found due, the mort- 
gagee was to recover that amount from the 
mortgagor ; Held, that neither the mortgagor 
nor any person claiming under him was enti- 
tled to bring a suit for redemption before the 
expiry of the period of eight years mentioned 
in the ikrar. CHANDRA KUMAR BANERJEE 

v. iswAR Chandra Newji,6 B.L.R. 562 = 14 
W R 455. 

(174) — Mortgage — Redemption before period 
fixed therefor. — Where the intention of the 
parties to a mortgage is that there should not 
be any right of redemption until the expiration 
of a certain term, and it is so expressed in the 
mortgage deed, held that both under the 
English and the Indian law, the mortgagor 
cannot redeem before the expiration of the fixed 
period, unless the mortgagee consents thereto. 
This rule is based on the principle that, in the 
absence of stipulation, either express or implied, 
to the contrary, the right to redeem and the 
right to foreclose are regirdedas co-oxtensivo. 
SAKHARAM N. SARPESAI V. VlTHU L. 
Gouda, 2 B H.C 225 = 1 lod. Jur. N S. 250. 

5 B. 22 ; R-. 9 B.H.C. 79, 20 B, 677. J 

{Vlb)— Mortgage— Lease by mortgagor to 
mortgagee — Redemption — Act XXVIII of 1856. 
— In a suit to recover possession of the entire 
16 annas of certain properties by redemption of 
a mortgage dated 1862, on deposit of a sum 
which the plaintiff alleged to bo the balance of 
the posbgi money, principal and interest, duo 
to tbo defondant (louder), it appeared that it 
was arranged between tbo parties that the 
principal sum of Rs. 19,300 was to bo paid cfl 
in 1871 and that a lease was given to the mort- 
gagee by the mortgagor, tho term of which was 
from 1864 to 1874. At tbo foot of the deed of 
zuripeshgi, there was a calculation which 
showed that the assets of the properties leased 
were assumed to be Rs. 2.830; a small pay- 
ment was to be made by the lessee to the lessor, 
apparently to mark the tenancy and it was 
stipulated that tho lessee, was to clear off both 
tho principal and interest of the amount advanc- 
ed from the said Rs. 2,830 and that, at the 
cominencement of 1875, on payment of 
Rs. 1-2-0 by the borrower which would be the 
amount then due as per calculation at the foot 
of the deed, the lessee ftbo lender), would have 
to surrender possession. The transaction took 
place subsequent to tho passing of Act XXVIH 
of 1855. Held, that the plaintiff was not 
eotiiled to ask for possession before the expiry 
o< tb« tvrm of the leas9 and that the tyaniB^tion 
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bstwoon the parties w-13 not a simple usufruc- 
tuary luortgige but a mortgage coupled with 
an ongigement i fant bore all the ch iracteristics 
of an ordinary case SUR.TAN CHOWDHRY v. 
:\rUSSAMaT IMAMBANDI BEGUM. 6 BLR* 
566. Note = 12 W.R 527- on, 6 B.L.R. 

562=: U W.R. 455 ; i?., iq a. 602.1 


(176)— Ongrons conditioyi^Condition as h 
vMrlgage being not redeemjbic jor 60 year^ 
enforced.— The mortgagor speciacaily agreed 
with the mortgagee that ho should not be 
entitled to redeem until after the expiry of GC 
years. The purchasor of the mortgaged property 
from the mortgagor sued for redemption and 
contended that the condition as to redemption 
was so inerjuitable and onerous that relief from 
It should be given on equitable grounds, and it 
should be struck out. //Wd. that the contori- 
tioQ was not valid and redemption could not 
be allowed to the plaintm before the expirv of 
the stipulated period. Ralla v. Amin 
Ch.VND. 126 P.L.R. 1908. 


{Xll)— Usufructuary mortgage - Redemption 

— dime for redemption tUed^Suit before the 
fixed period, maintainability of. — Where a 
mortgage-deed 6xed a period of ten years for 
redemption, a suit to redeem prior to the 
expiration of that period is premature INDER- 
JiT V. Bharat Singh, 4 Ind. Cae. 407. 


(\78)— Mortgage — Mortgage for a certain 
fixed term Suit (or redemption before expiry of 

term— Inequitable condiaon.— Where the mort- 
gage-deed provided that the term of the mort- 
gage was to bo dfty years, and the mortgagor 
could redeem after the expiry of the period of 
the mortgage on payment of tlie amount due, 
and in a suit for redemption brought before the 
expiry of the term of the mortgage, it was 
contended on behalf of the mortgagor that, by 
tho mortgage-deed, he was entitled to redeem 
at any time be liked, and the condition as to 
the term of the mortgage being fifty years was 
inequitable: Held, that, upon the construc- 
tion of the deed, the mortgagor was not enti- 
tled to redeem before the expiry of fifty years, 
the term fixed in the mortgage-deed, and that 
the condition was not per se inequitable. The 
ordinary presumption is that tbe period for 
redemption is fixed for tbe convenience of tbe 
mortgagor, and not for the benefit of the mort- 
gagee. But tho presumption is rebuttable, and 
does not arise in a case where the provisions of 
the deed clearly show that the mortgagee in- 
tended to secure his possession for a definite 
period. Milkhi v. Fattu, 40 P.L.R. 1903. 


(179)— Loan on mortgage- Mortgagee in pos- 
session— No interest — Redemption not to be at 
any time.— It io incompetent to a mortgagor 
who borrowed money on no stipulated rate of 
interest and on condition that the mortgagee 
was to remain in possession, to claim back the 
mortgaged land before the stipulated time 

Durr V. Krishna Nath Roy 

(60 W.R. 10. • 


9* — Redemption — continued, 

(180) Lsufructuary — Mortgagor cannot 
ordinarily be compelled to redeem.— In Upper 
Burma, mortgages must be construed as far as 
possible in accordance with the intention of 
the parties. lU-B.R. 1897-1901. Vol. If. 502, 
F.) In the case of a usufructuary mortgage, 
where the security remains unimpaired, if 
there is no covenant for the repayment of the 
mortgage-money, the mortgagee cannot sue to 
compel the mortgagor to redeem the mortgage, 
Maung Tha Tb V. MaUNG Taung Bo. U.B. 
R. 1897—1901. Yol. II, 516. [F., U.B R. 1897 
— 1901, Vol II. 513.] 

(181) Mortgage — Redemption — Non-pay- 
ment Possession until payment — Suit for ac- 
count— Maintainability.— X decree obtained by 

\ provided that tbe mortgagor 

should pay a certain sum to tho mortgagee for 
redemption, and, on failure, the mortgagee 
should take possession of the property mortga- 
ged until the sum duo be discharged. Held 
that, in tbe face of such a decree, no suit was 
maintainable by the mortgagor against tho 
mortgagee for accounts and po-isession. Tho 

entitled to continue his posses- 
sion till tho decretal amount was paid to him 
by the mortgagor. Tanai Bagavan v. HARI 
6mBHAVANI DUBAL, 16 B. 659, FB. = PJ. 
1887, 315. [p., 26 B. 312 = 3 Bom. L.R. 939. 

13 Bom. L.R. 30; R., 16 B. 656, 19 B. 140.] 

(182) Mortgage — Redemption decree— Non- 
payinent of mortgage money— Recovery of pos- 
session by mortgagee — Suit for account by mort- 
gagor Maintainability.— A mortgage-decree 
directed the mortgagor to pay a certain sum 
for redemption, and, on his failure to do so, 
the mortgagee was to recover and retain 
possession till the amount was paid off. The 
former having failed to pay the amount, the 
latter took possession of the mortgaged proper- 
ty. The mortgagor subsequently brought a 
suit for account and possession. Held, that 
the suit was not maintainable against tbe 
mortgagee. The only means by which tbe 
plaintiff could recover possession from the 
defendant was by paying the amount of tho 
decree. Raubhat v Ragho KrisnA DeSH- 
PANDI. 16 B. 656. (8 B. 303, 16 B. 659, P ) [P.. 
b Bom. L.R. liOO, 13 Bom. L.R. 30.] 

(183) — Redemption, Suit for — Deposit of 
mortgage-money by mortgagor — Deposit of mort- 
gage money in Court, what amounts to valid — 
Transfer of Property Act.ss. 83 and 84 — AfoW- 
gagor, suit by, to recover surplus collection made 
by mortgagee after motgagee has been satisfied — 
Limitation Act, arts. 105. 109 and 120.— The 
plaintiffs who owned certain shares in a villago 
mortgaged them separately to the mortgagees 
on the 9th November. 1876- The mortgagees 
wero authorised to pay themselves, from the 
rents and profits, the interest of the principal 
monies. On the 13th May. 1890, the mort- 
gagors separately deposited in Court certain 
sums.^ In the applications under which tb® 
deposits were madci it was stated : " Let tb® 
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Court know that some items o£ money are due 
to the petitioner from the mortgagees for the 
recovery of which ho will sue after redemption 
has been eSeoted." Notices wore issued to the 
mortgagees, but they refused to accept these 
amounts on tho ground that they were not 
sufiBcient. 0.i the 4th September. 1890, the 
plaintiffs instituted sopirite suits for redemp- 
tion. They obtained decrees and in execution 
thereof obtained possession on the 8th J inuarv, 
1892. The decrees were set aside and possession 
was restored to the mortgagees on the 1st 
August, 1893. On the suits being retried, the 
mortgagors on the 31st M»rch. 1890, obtained 
decrees for redemption and, having paid the 
amounts found due from them by the Court, 
they obtained posseesion of their shares on tho 
4bh November. 1896. Go the 24th April, 1899, 
the plaintiffs separately instituted the present 
suits, alleging that from the 13th May, 1890, 
the mortgagees ceased to be entitled to interest 
and that consequently they were not entitled 
to appropriate the rents and profits of the share 
from that date to the 7th January. 1892. and 
from the 1st August. 1893 to the 3rd November, 
1896. They claimed the rents and profits for 
these periods and the value of certain trees al- 
leged to have boon sold by the mortgagocs as 
part of the profits. On behalf of the mortgagees, 
it was contended that the deposits were not 
valid and that tho claim as regards tho profits 
was governed by arts. 105 and 109. Limita- 
tion Act. and was beyond time. I-Ield, that tho 
deposits were made in go^d faith with tho in- 
tention that the mortgagees should, if they 
wore willing to do so, take the amounts. All 
that tho language of tho applications under 
which tho deposits were made showed was that 
the plaintiffs reserved their right to dispute that 
the whole amounts deposited were duo to tho 
mortgagees. Held, farther, that article 105 
was applicable to the suits as regards both tho 
periods for which profits wore claimed. Held, 
therefore, that, while the claim for profits for 
tho period from tho 13th May. 1890. to tho 7th 
January, 1892. was barred by limitition, that 
for the period from the Ist August. 1893, to the 
3rd November, 1896, was within time. Held, 
further, that the claims in respect of tho trees 
wore claims for surplus profits and wore govern- 
ed by art. 105. SAI»IK RAM v. ASHIK HUSAIN, 

4 O.C. 333. 

Mortgage with ponieftaion — Redptnption 
^Directions for accounts. — Pliiotiff.s sued for 
redemption of a mortgage for Rs. 225 executed 
by their father to the father of the def*»iid int, 
alleging that they wero ready to piy Rs. 186 
which was tho t:um received under the mort- 
gage. The defendant answered that the plain- 
tiffs’ father bad received Rs. ‘22.5 and mortgaged 
the land in dispute as security for Rs. 100 
out of that sum with tho condition that, on 
non-payment of Rs. 100 within 10 years, tho 
mortgage was to bo foreclosed. It was further 
pleaded that, the payment not having been 
tziade, the defendant bad become the owner of 
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the property, and that bo had spent Rs. 6,000 
in erecting buildings on the land. Held that 
the rule of Courts of Equity iu England as to 
allowances to a mortgagee with possession could 
not apply, as the course of decisions in the late 
Sadder Court, and the general understanding 
of tho law caused by those decisions, as well as 
those of subordinate Courts, may reasonably 
have led the mortgagee to believe that upon 
non-payment of the money at the time fixed, 
he bad become the absolute owner of the 
property and might deal with it in any w.ay ho 
thought fit. The mortgagee was therefore 
allowed all sums of money laid out or expended 
by him in buildings or other perniinent im- 
provements on the mortgaged premises, making 
all re isonable deductions for depreciations by 
lap =»0 of time or other causes, in addition- to 
the amount due under tho morfgage ANA.\- 
DUAV V. R VV.JI DESHUATH. 2 B H C 214 
[F., 3 B H,C 11, 9 B.H.C. 69.] 

(185)— Benz/al Regulation XV of 1793 — Cons- 
tr action — Interest — Construction of Bengal 
Regulation XV of 1793 as to usurious i itercst — 
Mortgage— Redemption— Accounts.— mort- 
gage. lease, and agreement, he'd to constitute 
one mortgage security, the three instruments 
being entered into as a device to avoid the 
usury laws within the meaning of s. 9, Bengal 
Regulation XV of 1793. Interference’with the 
rate of interest was a thing of positive law and 
cannot be extended beyond the provisions of 
Regulation XV of 1793. [/?.,5A 4l9.] The 

mortgagors in this case were entitled to redeem 
at any time before tho expiration of the term 
created by the lease on payment of what might 
bo duo on the mortgagesecurity for principaland 
interest at 12 per cunt, pec annum. In a suit by 
mortgagors under a usufruutuary mortgage to 
establish their right to cancellation of the mort- 
gage-deed, to the po.asession of the lands, and to 
payment of the surplus, held that the onus lay 
on the plaintiffs to show that the mortgagees in 
possession were paid in full by receipt of the 
profits. Bengal Regulation XV of 1793, s. 2, 
re non-production of accouni.s of receipts by 
mortgagees in possession is still in force and 
unropealed by Act XVIII of 1855. A mortgagee 
is not an assurer of the continuation of the 
same rate of profit which his mortgagor was 
able to raise ; therefore an estimate of a pro- 
ceeding rental does not suffice to show actual 
receipt. The duty to which tho mortgagee.s 
are bound by s. 11, Reg. XV of 1793. is to keep 
accounts of gross receipts from the property 
mortgaged, and also the expenses of manage- 
ment and preservation. The gross receipts 
must bo such as tho mortgagor himself, would 
have been entitled to ; and if ho could not, by 
reason of an intervening lease, call for an 
account of the collections, neither can his 
mortgagee, and if a valid engagement is made, 
qualifying tho usufructuary possession, the 
account of the receipt must bo subject to that 
modification. The mortgagee need not per- 
sonally attest the accounts if he has no persona 
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knowledge of them. The Legislature never 
intendoi that a mm should swear positively to 
kuowledgo of that of which be can have no 
personal knowledge. Presumption against 
mortgagees for non production of accounts must 
have reasonable limits, and not be mere 
conjecture? bised on in exact dita. SH\H 
M\KH.\NL\L V. SRIKRISFINA SINGH. 2 B L R. 

P C 44 = 11 WR. P C 19 = 12M l.A. 157. [R., 

WR’25f]’ ^ 

(186) —Mortgage — Suit for redemption — Mort~ 
gage amount alleged by plaintiff to be due being 

below the sum recMy due— Dismissal of suit.— 
The appellants sued for redemption of mort* 
gage aPeging that the mortgage amount was 
Rs. 20. but the respondents alleged that the 
land bad been mortgaged for Rs. 400. The 
lower appellate Court held that the appellants 
bad failed to prove-that the land had been 
mortgaged for Rs. 20 and dismissed the suit. 
Held that, as the appellants did not ask for 
an account nor did they ofier to pay any such 
sum as might be found by the Court, to be 
due, the lower appellate Court was not wrong 
in dismissing theclaim of the appellants which 
bad admittedly not been substantiated. 
Bhagwandin V. Bachhu, A.W.N. 1882 
137. 

Regulation 

XVII of 180G.— When there is neither deposit 
nor tender of money prior to the date fixed for 
the payment of a mortgage in the nature of a 
bye-bil-wuffa, the right of redemption is lost to 
the mortgager under Regulation I of 1798. 
held also that che benefit of Regulation XVII 
of 1806 could not be applied to mortgages 
made prior to the passing of that enactment. 

Mussamut beehee Ruhman V. Sheikh 
Shum-sooddeen Hyder, W.R. 1864, 183. 

(183) — Redemption impracticable if any 
balance due on mortgage— Interest,— It any- 
thing be found due on a mortgage a mort- i 
gagor cannot obtain a decree for redemption. 

R 1864 ^34?" Mohapuzzun, W. 

Mortgage - Stipulation that mortgage 
should becomea sale if not redeemed within given 
hme —Razinamah in favour of, and transfer of 
possession to, mortgagee— Effect of razinamah in 
extinguishing equity of redemotion — Subsequent 
purchaser of equity from mortgagor not entitled 
to redeeni— Conveyance when vitiated by mis. 

take of law— Indian Contract Act, s- 21. In 

pursuance of the stipulation in a mortgage- 
deed that. on the mortgagor’s failure to redeem 
within the time specified in the deed, it should 
become a sale, the mortgagor executed a razi- 
namah without any reservation surrendering 
the property in favour of the mortgagee. The 
razinamah was, under the circumstances, held 
to hwe extinguished the mortgagor’s equity of 
redemption irrespective of any ignorance or 
mistake of law on the part of the mortgagor as 
to his rights os such. The principle has been 
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laid down in the Indian Contract Act that an 
error of law does not, by itself, vitiate a con- 
ir.tct. Much less will it annul a conveyance 
after the lapse of several years, unless there 
has been some fraud or misrepresentation. 
Toe plaintiff, in this case, relying on his pur- 
chase of the alleged equity of redemption of the 
mortgagor subsequent to his surrender in favour 
of the mortgagee, instituted this suit for re- 
demption of the property, and this suit was 
dismissed on the ground of the equity having 
become extinguished previous to the alleged sale 
thereof to him by the mortgagor. ViSHNU 
oAKHARAil PkaTAK v. KASHINATH BAPU 
Shankar, 11 B. 174. 

ilOOi— Bengal Regulation, XVII 0 / 1806, ss. 7 
and 6 —Mortgage by conditional sale — Non- 
payment of amount due within time-Redemp- 
fion.— In the part of India whore the Regula- 
tion is in force, the right to redeem depends 
entirely upon it, irrespective of the construction 
of the mortgage-deed. Where, in the case of 
a mortgage by conditional sale without posses- 
sion, the mortgagor did not pay the whole 
amount within the year of grace, as required 
by s. 7, but paid only the principal amount 
and the last year's interest, as required by the 
mortgage bond, the conditional sale became 
conclusive and the mortgagor was not entitled 
to redeem. Mansur ALI KHAN v. SABja 
Prasad. 9 A. 20=13 I. A. 113, P.C.=4 Sar. 
749. [R , 103 P.R. 1893.] 

.(^90 — Decree for redemption — Failure to pay 
within the time fixed, of the mortgage amount . — 
Tbe pendency of an appeal by the mortgagee 
cannot have the effect of relieving the mort- 
gagor from redeeming within the proper time. 

Govindan V. Chapputti, 15 M. 171, Note. 
[R.. 15 M. 170.] 

(192)— Failure of mortgagor to redeem within 
time fixed in consent decree in a redemption suit 
—Mortgagor’s application for extension of time 
refused — Mortgagor's application to foreclose 
—Mortgagor’s right— S. 93. Transfer of Pro- 
perty Act, 1882. — The scheme of the Transfer of 
Property Act is that a mortgagor getting » 
decree for redemption is liable to foreclosure, if 
ho fails to pay within the time limited, unless 
he gets an extension under s. 93 of the Act. A 
mortgagor, who fails to redeem by a cectaio 
time fixed by a consent decree passed in a re- 
demption suit, and whose application to extend 
time, after the time fixed for redemption has 
elapsed, is refused, will not when the mortgagee 
applies to foreclose, be entitled to redeem- An 
order absolute, in such a case, is not rendered 
unnecessary by the fact of the decree being a 
emsent decree DESU CHETTY v GHANSHAM 
DOSS. 5 M L T. 76 = 2 Ind. Gas. 616. (19 M. 

43, 36 II. 354=18 M L.J. 259, D.) 

(193) — When suit for redemption may be insti- 
tuted.— Thete can be no suit for redemption, 
unless a time for payment of the principal 
money has been expressly or impliedly fixed. 
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The mortgagor may sue for acoounts and posses- 
sion, but, if it be found that the mortgage 
money has not been repaid from the rents 
and profits of the property, his suit must be 
dismissed. KALU v. LaLJEE, 11 C.P.L R. 103. 
(16 M. 486. F. \ 4 C.P.L. R. 43. Appr ; 3 M.H. 
C, 366, R.) 

_ (194) — Right of redemptioyi, bar of by limita- 
tion, on expiry of twelvi years from year of 
grace. — In this case, the Lower Appellate Court 
had correctly found that the condition il sale 
relied upon by the respondent was duly fore* 
closed. More than 12 years having elap.scd 
from the date of the expir*tion of the year of 
grace, the appsllants had lost their right of 
redemption. LOTF HossEIN v. ABDOOL ALI, 
8 W.R. 476. [R., 6 C. 564=7 C.L R. 533.] 

(195) — Tender, when vilid^Tune — Amount 
—‘Deposit— Notice. — In order that a payment 
may be a valid tender, the whole of the money 
due must be deposited within the tim^ stipulat- 
ed under the agreement for payment, and due 
notice of the deposit must bj given to the 
obligee. Nita Nund v. Mya R.vil, 3 N.W.P. 
80. 

(196) — Usufructuary mortgage — Stipulation 
as to time of redemption — Time of the essence of 
the contract. — In a usufructuary mortgage of 
agricultural land, it was stipulated that the 
mortgage might be redeemed by the payment 
of a certain sum in the Joth of any year. Held 
that, having regard to the agricultural condi 
tions of the country, the time of payment was 
of the ossonoe of the contract, and that the 
mortgagor would not bo entitled to redeem in 
any other month. BaNSI v. GIRDHAR L.\L, 
A.W.N. 1894. 143. 

(197) — Mortgage— Redemption, Suit for — 
Second mortgagee's right to redeem. Effect of 
decree for redemption of first mortgage by mort- 
gagee upon — Representative in interest of mort- 
gagor, if mortgagee is — Liabilities of second mort- 
gagee when no party to suit fot redemption of 
prior mortgage by mortgagor — Foreclosure, 
Decree for — Rea judicata. — G mortgaged with 
possession a certain village to B in 1880. In 
Juno 1894, G mortgaged the same village to 
the plaintiS. It was stated in the deed of 
mortgigo that the mortgagee *' is at liberty 
to redeem the property” from B, ‘‘former 
mortgagee," and that for that purpose the 
mortgigor had left "in deposit” a o<=*rtain 
Bum of money with the mortgigee and had 
received the b klance in cash etc . etc. In July, 
G ftued B for the redemption of the latter’s 
mortgage. The plaintifl (the second morf gageo) 
Was not made a party to the suit. G obtainc 1 
a decree for redemption on payment of a certain 
sum of money. At the timi when the plaintiff 
instituted bis suit against G and B, in which 
ho olaimed to foreclose the second mortgage and 
to redeem the first mortgage, the amount found 
due on the first mortgage had not boon paid. 
Holding that the plaintiff, as the representative 
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in interest of the mortgagor was debarred from 
suing to re leem the mortgage by reason of the 
decree obtained by G against B. and thit the 
mortgaged property was "out of reach” of 
the plaintiff, the District Judge dismissed the 
the suit for redemption of the first mortgige 
and foreclosure of the second mortgage and 
pissed only a money-decree against G. Held, 
that the mortgagee is not a representative 
in interest of the mortgagor, as he does not 
succeed to the position of the mortgagor as re- 
gards the property. A second mortgagee is 
entitled to redeem the first mortgage whether 
or not in his mortgag^d-deed provision is made 
for bis doing so. All persons claiming under the 
ran\gagor such as purchasers, lessees, and second 
mortg tgees have as such a right to redeem. Held, 
therefore, that the plaintiff, merely because he 
claimed under G, wis not bound oy the decree 
made between G and B (the first mortgagee). 
Held, further, that, oven if as found by the Dis- 
trict Judge, the plaintiff in his own interest in- 
stigate! (i to. bring the suit against B and 
made over to him the money left with him to 
redeem B’s mortgage, in order to enable G to 
prosecute the suit, the plaintiff was not really 
and substintially a party to that suit, w.ts not 
bound by the decree passed therein, and was 
not debarred from suing to redeem B’s mort- 
gage ; and that, as a necessary consequence, he 
was not liable to pay the amount found due 
by that decree. Held further, that there 
was nothing in the plaintiff’s mortgage deed, 
which cast on him. in the circumstance."?, the 
duty of paying the amount found due on the 
decree obtained by G against B, although it 
might hive been open to bim to pay it. Held, 
further, that the plaint ff was entitled to a 
decree for forcelosure. Sheo Qhulam Singh 
V. GHUIiAM SARWAR. 4 O.C. 100. 

(198 ) — Mortgage ivith possession, suit for 
redemption of— Decree not providing period for 
payment nor consequences of non-payment 
— Acquiescence — Second suit for redemption 
by the sons of the mortgagor, maintainability 
of — Res Judicata— Ciu. Pro. Code (Act V of 
1903j. s$. 11 and 47 — Transfer of Property 
Act, ss. 92 and 93 -Cause of action . — In the 
case of a usufructuary mortgage the mortgagor 
obtained a decree for redemption of the pro- 
perty mortgaged on payment of a certain sura 
of money, but the deorea as framed was 
dofactiva and improper, inasmuch as it fixed 
uo p riod for payment nor contained any pro- 
vi:?ion as to the consaquences of non-payment, 
as required by s. 92. Transfer of Property Act! 
Tne mortgigor never took out execution of the 
redemption decree nor was the amount duo 
from him over paid by him into Court. The 
sons of the mortgagor brought a second suit 
for redemption. Held per Pigqot, A.J.C.— {1) 
That the responsibility of acquiescence in the de- 
fective decree should be sh ired by the defendant 
mortgagee. (2) That, the apparent object of the 
Legislature in providing for sUe under s. 92 
Transfer of Property Act, being to secure to the 
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EQ Trts’igor the difljceocs bet.Vie.i tbo micket 
vilae of the property aa 1 the \va )ant for which 
it wi5 mertgigei, te hold thit the secooi su't 
wis birred wouhi iinjunt t) giviog the mort» 
gigee a deecea for foceclO'Uea — a result waich 
the LagisUtare never contemplated. i3 Tha, 
as the mortgigee could have avoid'd th'S 
contingency by seaiog thin the decrje wis 
passed in conformity with law. the principle of 
res judicata sh mid not bo applied in a doubtful 
case of this kind. Per Eoan-i, J. C. and Lind- 
say, -4.J.C. (1) Tnat the luiin question to 

consider in cases of this kind vv u not whether 
any legal relation subnsteJ betw.'Cti the parties, 
assuming the same to subsist, to the suit, but 
whether the plaintiff was not precluded from 
seeking to enforce his rights by reason of his 
having sued upon tho siine ciuse of action and 
obtained an adjudication. (2) That the former 
suit and the adjudication thereupon exhausted 
the original cause of action, arid the suit was 
therefore barred under ss. 13 and 211. Civ. Pco. 
Code. (1832) (ss. 11, 47, and Act V of 1903). (3) 
That the suit being one for recovery of property 
as also for payment of a debt, the sons were in 
no better position than the father, who could 
not have re-opened proceedings in consequence 
of which property passed out of the family. 
Per Lindsay, A. J.C. ( 1 ) That the second suit 
was based on the same cause of ajtion, though 
the plaintiff might have had to pay a larger 
sum than he was ordered to piy in tho first 
suit in order to be able to get possession of the 
mortgaged property. (2i That it was the mort 
gagors who were seeking thj decree, and the 
form of the decree was their concern and not 
that of the mortgagees and in view of their 
laches in not taking out execution of a perfect- 
ly valid decree, the mortgagors wore not enti- 
tled to any consideration. Bhol.V SI^IGH v 
JAI GOVIND TIWAHJ. U O.C. 257. (IG B. 430 

23 B. 592. 25 A. 214. 6 O C. lOl. 10 O.C. 82 
B.C. No. 256, 6 O.C. 367, 10 B. 461, 25 M. 300 

24 A. 44, 32 A. 45, 15 C. 422. 19 A. 202, i? ) 

(199) — Mortgage — Agreement in subsequent 

deed postponing redemption until payment of 
another debt, xf valid . — An agreement embodi- 
ed in a mortgage deed to postpone redemption 
of the mortgage until payment of another debt 
which had not been made a charge on the land 
is valid 02 B. 231, R.). And the law is the 
same oven in cases where a similar agreement 
is contained in a subsequent deed executed for 
a fresh consideration. Krishxaji v. MAHE- 
SHWAR LaKSHMAN GONDHALKKAR. 20 B 
846. [R., 9 C.W.N. 789, 8 O C. 13^. 11 feom. 

L.R. 318 : D., 6 Bom. L.R. 313 = 28 B. 349.] 

(200) Stipulation in the bond postponing 
the period of redemption in case the rmrtgagor 
fails to redeem xvithin a speefied period — 
Valid agreement— Penally . — In a usufructuary 
mortgage, there was a stipulation that the 
mortgagor could redeem on the expiry of 
13 years, and that, if he failed so to redeem, 
then, the mortgage would hold good for 
another period of 13 years. The mortgagor 
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did not redeem at the expiry of the first 13 
years, but brought a suit to redeem about a 
year after tho e.xpiry of the first term of tho 
ye^fs : JJild, that his suit was premature, 
as the stipulation postponing the period of 
reieinp'ion was enforceable at law and not 
penil. Rv.MBARAN SIXGH v. Ra.MKEU SINGH, 
10 Ind. Cas. 243. 

(201) — Mortgage — Decree for redemption direct- 
ing paynml of mortgagee’s costs on a certain 
date, or in default, foreclosure — Effect of default 
— Enl irgement of time fixed for redemption, in 
execution proceedings. — It is not competent to 
a Cour.. in o.xecutiou proceedings to enlarge the 
time for redemotion where the redemption 
decree states that the effect of not redeeming 
within a certain time fixed is that tho mort- 
gagor’s right of r3demption should remain 
foreclosed (13 B. 103, i?.). In tho present case, 
plaintiff sue 1 for reiomption of a certain land, 
and it was found that the mortgage debt was 
paid off out of the rents and profits, and a 
decree was therefore passed awarding possession 
to tho plaintiff, with a d'rcction that each parly 
was to bear his o.vn costs. On appeal, this 
decree was raodifi-od to the effect that tha 
plaintiff should pay the defendant’s costs of 
the suit as well as of the appeal on or before 
1st April, 1893. that tho defendant should deli- 
ver up the land to the plaintiff, and that in 
case the plaintiff failed to pay the costs as dirooo- 
ed, be should for ever be foreclosed. This dec- 
ree was in 1887, but before this decree, the 
plaintiff in ex-cution of the first Court’s decree 
hid taken possession of tho land. The plain- 
tiff filled to pay the defendant’s cos^s as direct- 
ed by the appellate Court within the time fixed 
by ic. Tocreupon, the defendant applied to 
the Court for restoration of thei property into 
his possession, urging that the property had 
now vested in him by reascu of tho plaintiff’s 
default in paying his costs on the appointed 
day. Held that the defendant ought to be 
restored to possession, that the fact that the 
plaintiff was in actual possession at the time of 
the appellate Court’s decree did not m any way 
affect the foreclosure decree of that Court, and 
that the Court cannot now in execution pro- 
ceedings pass any order extending tho time for 
payment of the redemption money ; and that 
the effect of tho failure of the plaintiff to pay 
the amount of defendant’s costs ivhich became 
part of the mortgage monev, within the time 
fixed in the decree, was to render the plaintiff 
finally f >reclosed. SUBBANA v. KrisHXA, IS 
B. 644. [R.. L.B.R 1893 — 1900. 175, L B.R. 
1893—1900. 420, 17 C.P.L.R 62 ] 

[7.02) ^Mortgage — R^’demption — Decree^ Ap- 
peal —Payment by mortgagor after time fixed — 
Wuhiraxoal of appeal— Order of withdrawal not 
a decree— Decree not confainin <7 foreclosure 
clixise —Right to bring another redemption suit- 
— A mortgagor sued for re iemption and obtain- 
ed a decree which provided three months for 
payment of the mortgage amount. The mort- 
gagee appealed against tha decree. Pending 
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this appeal and after the expiration of the three 
months allowed by the decree the mortgagor 
p»id the amount into Court. The Court 
made an order allowing the payment and 
granted execution. On appaal, the High Court 
discharged this order on the groauJ that the 
Court executing a decree bad no power to 
enlarge the time. Then the mortgagee withdrew 
his appeal agiinst the redemption decree. The 
mortgagor then applied for execution and con- 
tended that the order for withiravval of the 
appeal was equivaleu' to a decree of the ap).*l- 
late Court and that, where there was an appeal, 
the time prescribed by the original de^reo ran 
from the date of the appellate decree. Held 
that the date of the withdrawal of the appeal 
would net .afford a fresh starting point for the 
three months within which he could redeem. 
The withdrawal rendered it utinecossary for 
any decree to bo drawn up, and the only decree 
which could be executed was that passed by 
the original Court, [ft., 22 B 500. G O. C. 
48, 5 N.L.R. 88 = 3 Ind.Cas.Gl.] Qine^'e: — 
When the decree in a redemption suit contained 
no foreclosure clause, whether themortgigor 
could file another suit to redeem? Chuda- 
SAMA MANABFIAI M\DVUSANG v. MAHANT 
ISHWAROAU BUDHAGAtt, 16 B. 243. 

(203) — Mortgafje by conditional sale — Equity 
of redemption — Redemption after specified time. 

The doctrine of the English Law with ro-jpoct 
to the equity of redemption, after default of 
payment of the mortgage-money, is unknown to 
the anoient law of India prevailing in Madns, 
which, in the absence of any Regulation or Act 
of the Legislature altering such law, determines 
the interest of mortgagor in favour of the mort- 
gagee under a oouditioual sale made absolute 
by failure of the mortgagor to redeem at the 
time specified in the deed. The provisions of 
Keogal Reg. XVII of 1806, allowing, in res- 
pect of bye-bil-wafa. the mortgagor, or his re- 
presentatives, to redeem at any time before the 
foreclosure, have not been extended to Madras. 
In this case, the suit to redeem w^s instituted 
in 1853, and the suit was held not maintainable 
after the time fixed in the deed. P.\TTABHI- 
KAMIER V. VENKATAROW NAIKHAN, 7 B.L, 
R. 138, P C. = 13 M l. A. 560 = 15 W R. 35. [F.. 
a M. 26. 8 M. 185 ; Appr., 1 M. 1=2 I. A. 241, 
P.C.: ft., 22 W.R. 475, 2 B. 231, 6 G. 664, 4 
M. 179, F.B., 11 M. 403. 20 B. G77. 22 A. 
149. P.O., 14 M.I.A. 347 ; D,, 9 B H.C. 69. 
13 B L.R. 205. P.O.] 

(204) — Mortgage — Law of forclosure in Ben- 
Ool as established by Regulations and factors — 
Benamee lease — Error in plaint no bar to relief 
^^fly sought — Conditional sale — Foreclosure — 
Suit for possession and mesne profits — Necessity 
for mortgagee in possession to produce account 
books in Court— Reg. XV of 1793, s. 11 — 
Up to the year 1806, the rights of the bolder 
of a bye-bill wufa (conditional sale) were en- 
lorcoablo according to the strict terms of the 
coatraob. It was then neoessary for the 
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mortgagee, if he wished to save his estate from 
forfeiture, to tender the amount due, or to 
pay It into Court, pursuant to the provisions 
of RegnUtion I of 17--8. within the period 
sLipuUteJ for the repiyinent of the loan Re- 
guUtion XVn of 1806 first introduced a 
m ■‘difioatioii of the strict rights given by the 
contract. S. 7 of that Regulation gives the 
mortgagor a right of redemption within one 
year after an application by the mortgagee to 
tho Court under s. 8 of that Regulation. After 
such an application, the mortgagor must 
either pay or tender the money loot, or the 
baUnce then due. if any part of tho principal 
sum has been discharged, and if the mortgagee 
has not been in possession, any interest”that 
maybe duo, or he mast make a deposit pur- 
suant to s. 2 of Regulation I of 179S. The 
goner il effect of these Regulation.s is, that if 
anything he due on tho mortgage and tho 
mortgagor mikes no deposit or an insufficient 
deposit, tho right of redemption is gone at tho 
expiration of tho year of grace. The title of 
tho mortgagee, however, is not even then 
complete. A mortgagee after having done all 
th.at R'gulitiou XVII of 1806 requires to be 
done in order to foreclose the mortgage and 
make tho conditional sale absolute, must bring 
a regular suit to recover possession if he is out 
of possession, or to obtain a declaration of his 
absolute title if he is in possession. In that 
suit tho mortgagor may contest the validity of 
tho conditional sale, or tho regularity of tho 
proceedings taken under Regulation XVII of 
1306 in order to make it absolute. He may 
also allege and prove that nothing is due or 
that the deposit which he has made is sufficient 
to cover what is due. but the issue, iu' so far as 
tho right of redemption is concerned, will be 
whether anything, at the end of tho year of 
grace, remained due to tho mortgagee, and if 
80, whether the necessary deposit had been 
then made. If that is found against the mort- 
gagor, the right of redemption is gone. [Avpr 

15 W.R.. P.C.. 35 = 7 B.L. R. 136=13 M I.a! 

500 ; Fa:pf.. 3 Agra 358; ft.. 13 W.R. 44 17 

W R. 197. 3 A. 610=A.W.N. 1381.31, 3 A. 
770= A. W.N. 1881, 66, 6 A. 344 =A.W.N. 1884 
no. 12 B. 36, A. W.N. 1893, 209 = 16 A 59 • D ’ 

16 W.R. 251. A. W.N. 1892, 108=14 A. 405.] 
The defendant’s husband gave tho plaintiff an 
instrument Which purported to be an absolute 
bill of sale of certain lands in consideration of 
a certain sum advanced. On the same day, 
ibo plaintiff executed to the defendant’s 
hn!»band an tkrar importing that on payment 
of tho said sum with interest on a specified 
date, tho sale should be void ; but that in the 
event of the seller not paying the principal and 
interest according to his engagement, tho ikrar 
was to be null and void, and tho purchaser 
was to become the absolute proprietor of 
the property. On tho day before the date of 
the bill of sale, the defendant’s husband had 
granted a lease of the mortgaged premises 
benamee to the plaintiff’s eon, but really 
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to plaintiS who, under colour of it, obtain- 
ed possession of the mortgaged premises. 
Plaintifi commenced this suit in order to 
complete his title under the foreclosure. 
Treating the leise to his son as a subsis- 
ting lease to chat person, and himself as 
out of possession, plaintiff asked to have 
possession decreed to him together with mesne 
profits. Held that, as the reil object of the 
suit was to perfect plaintifl’s title as absolute 
owner of the property, he was not debarred 
from that relief, if he was otherwise entitled to 
it, because, under an erroneous view of the 
lease, he had asked for it by his plaint in a 
somewhat difierent form and' with something 
to which he was not entitled. Thit the lease 
did not save the plaintiff from the li»bilities 
whilst it gave him the advantages of a mort- 
gagee in possession, still less could it be taken 
to modify the terms of the conditional sale. 
That the plaintiff was entitled to possession of 
the mortgaged premises as absolute owner by 
virtue of the conditional sale which had been 
duly made absolute but was not entitled to a 
decree for any mesne profits. [Cons., 6 C. 
564=7 C L.R. 583. J Under s. 11, Regulation 
XV of 1793, the production of accounts by a 
mortgagee in possession seeking to foreclose, 
cannot be called for when there is neither plea 
nor proof that the usufruct bad liquidated the 
principal and interest, and where no deposit 
had been made to cover the balance admitted 
to be due- The necessity for a mortgagee in 
possession to produce his accounts arises : — 
First, when the mortgagor has deposited the 
principal money, leaving the question of inter 
ost to be settled by an adjustment of the 
account.^ Sicondly, when the mortgagor has 
deposited all that he admits or alleges to be 
due ; and thirdly when he pleads and under- 
takes to prove that the whole of the principal 
and interest bad been liquidated by the usu- 
fruct of the mortgaged premises. I'ORBES v. 
AMEEKOONISS.\ BEGUM, 1 Ind. Jup. N S. 117 
= 5 W.R. P. C. 47 = 10 M.I.A. 340. [F.. 11 

W.R P.C. 19.] 

(205)— Rip /if where mortgagee has purchased 
equity of redemption— Act VI of 1855, Construe- 
fton of — Sale of legal and equitable rights of 
judgment-debtors.— Cl. 1, s. 1, Act VI of 1855, 
shows that the statute was designed for the 
benefit of creditors, and that it authorized sale 
of both the legal and equitable rights of judg- 
ment debtors. Under this clause, therefore, 
an equity of redemption was a kind of property 
that might be seized and sold. A, a mortgagee 
who takes from B as security an existing 
mortgage from G to B, stands in the same 
position towards, and is subject to the same 
equities in respect of, the mortgagor B, who 
has assigned that mortgage to bun by way of 
sub- mortgage, as B himself, a mortgagee, does 
to the original mortgagor C. A mortgagee, at a 
sheriff's sale held under a writ o(fi. fa. sued out 
by him upon bis mortgagor's bond and a war- 
roat Ttt ^nfesB the mortgage-debt, purchased his 
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mortgagor’s equity of redemption and obtained 
a conveyance thereof from the Sheriff under 
cl. 3, s, 1, Act VI of 1S55. Held, in a suit by 
the mortgagor against the mortgagee for 
redemption of the mortgage, that the latter 
was entitled under that Act to hold the 
mortgaged estate against the mortgagor freed 
from the equities existing in him previous to 
sale and conveyance of his rights and in- 
terests under the mortgage. TOYLUCKOMOHUN 

Tagore v. gobind Chunder Sen, 1 Ind. 
Jur. O.S. 128 = 1 Hyde 289. 

(206) — Heir of mortgagor. Right of, to redeem 
— Right of purchaser— Limitation— Suit to 
redeem against transferee, or (in alternative) to 
enforce terms of pnrc/inse. — The form of mort- 
gage was the usual indigo planter’s mortgage, 
with power of sale. After heavy losses, the 
agents {mortgageesi stopped the factories, and 
sold them, informing the planter (mortgagor) 
of the sale, and suggesting his concurrence. 
He, in a written acknowledgment, gave reluct- 
ant assent ; he was not called on for any formal 
confirmation or act ; the mortgagees wrote off 
the gte-ater part of the debt to profit and loss, 
credited the purchase-money, and closed the 
account. The purchaser took and retained 
possession. After two years the mortgagor 
died, leaving a will, in which he described bis 
property, but did not mention the mortgaged 
factories. The conveyance to the purchaser was 
produced, in which the mortgagor was made a 
party, but which was dated and executed after 
the mortgagor’s death. It purported to be, not 
an exercise of the power of sale, but a transfer 
of the legal estate by the mortgagees at the 
request of the mortgagor : it was executed by 
the mortgagees and purchaser. Held, firstly, 
that the mortgagor’s heir was not entitled to 
redeem (see also Sreemubnoney Bebee v, 
Goberdhone Bermono, 2 Ind. Jur., N S., 319) I 
also that, on dismissal of the redemption suit, 
no terms or conditions could be imposed on the 
defendant, who in this case held under the 
original contract of sale to which the mortgagor 
assented. Held, secondly, that even had the 
contract inoluded (as argued f jc appellants), 
undertaking to indemnify from liabilities, the 
payments sought to be reimbursed were beyond 
six years, and no fraud was proved ; therefore 
as to these the suit was barred. DOUCETT 
v. WISE. 2 Ind. Jur. N.S. 280. 

(207) — Redemption — Charge — Title through 
oicner cf charge — Title based on second mort- 
gage— Priority . — Where B, a purchaser of cer- 
tain property under a simple money decree, has 
redeemed the whole mortgaged property, be 
has a charge on the shares of the other mort- 
gagors but his right to enforce that charge 
dates from the day when he paid off the entire 
mortgage and dres not. therefore, take prionty 
over the right of one claiming directly under a 
mortgage executed after the mortgage redeemed 
by B, but prior to that redemption. MaBESB 

Datt PAndey V. Babu Dan Bahadur pal. 

A.V.M. 1908. 179. 
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(208) — Civ. Pro. Code (Act XIV o/ 1882), 
3 . 244— A/or — Money decne by mortgagee — 
Execution — Sale of mortgaged property i>j exe- 
cution — Purchase by mortgagee at the sale — 
Afor(< 7 a( 7 or’s remedy to set aside the sale lies in 
application under s. 244 and not in a separate 
swii — Property purchised at the sale by stranger 
•^Stranger obtaining possession and retaining 
it for some time — Stranger selling the property 
to mortgagee — Mortgagee can rely on hisvendor's 
title — Sui? for redeinption by mortgagor. — Five 
Survey Nos. 68, 71, 75. 76 and 77 were mort- 
gaged by the plaintifi’s predecessors to the 
defendant's predecessors in 1873. The interest 
was payable every year. The mortgagee obtain- 
ed a decree for Its. 500 in 1876 against the 
mortgagor on account of arrears of interest. In 
execution of the decree. Survey Nos. 63 and 75 
were put up for sale and purchased by the mort- 
gagee in 1877. About the same time Survey 
Nos. 71, 76 and 77 were put up for sale and 
purchased by B who obtained possession. In 
1879 B sold the Survey Numbers to the mort- 
gagee, who remained in possession of all the 
burvey Numoers ever .since. In 1907, the 
plaintiffs filed a suit to redeem the five Survey 
Numbers ; Held, tl) that, as regards Survey 
Nos. 68 and 76, the only remedy which the 
plaintiffs had was in the first in.stance to get 
the sale set aside under proceedings taken in 
execution under s. 241. Civ. Fro. Code (1882) ; 
and that, having failed to do s.), they could not 
maintain their suit for redemption, because ibe 
sale was not void but only voidible. i2;That, 
as to Survey Nos. 71, 76 and 77, they passed 
into the possession of a stranger to the decree, 
whoso sale was confirmed and who obtained 
possession and enjoyed it for two years; and 
that the mortgagee who subsequently purchased 
from him was entitled to rely on the title of 
his vendor. The ruling in 22 B. 624 has no 
application bo the case of a purchase by a stran- 
ger. Sahadu Mana.ji SHINDE V. Df.vlya 
Jaua Mah.AK, 14 Bom. L.R. 254 = 14 Ind. 
Gas. 780. 

(209) — Sui/ for redemption by a purchaser 
of mortgagor's interest in execution of simple 
tnoney-decree — Right of puisne mortgagee to get 
the amount paid for prior mortgage. — A simple 
mortgage of certain property was made to a 
certain person. Subsequently, one of the mort- 
gagor’s sons usufructuanly mortgaged ibe 
same property to the defendants. In execution 
of a decree obtained in the suit on the .simple 
mortgage, to which the puisne mortgig<>es 
were not parties, three-fourihs of the mort- 
gaged property were bj 14 and purchased by the 
heirs of the decree-holder. Agiinst the puisne 
mortgagees in possession, a suit for possession 
was successfully brought by the auction pur- 
chasers. Thereupon, the puisne mortgagees 
brought a suit tor redemption and obc>ained 
possession of the property in execution of their 
deoioo. Plaintiffs, the purchasers of the inter- 
ests of the usufructuary mortgagee and some 
of his brothers, in execution of a simple decree 

C. VII— 26 
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for money, brought this suit to recover posses- 
sion of the property comprised in the usufruc- 
tuary mortgage upon payment only of the 
amount due on that mortgage. Held, that the 
plaintiffs were not entitled to recover possession 
upon payment of the amount of the usufruc- 
tuary mortgage alone, but were bound also to 
pay the amount of the simple mortgage which 
had been redeemed bv the defendants. KIKAT 
v. DEHI Sixoil. 27 A. 308 - A W.N. 1904. 268. 

(210) — Prior and subsequent mortgagees^ Sale 
of mortgaged property held in execution of prior 
mortgagee's decree — Subsequent mortgagee no 
party thereto — Price to be paid by subsequent 
mortgagee on seeking to redeem. — A subsequent 
mortgagee is not entitled to redeem the prior 
mortgage by simply paying the price for which 
the mortgaged property may have been pur- 
chased at an auction sale held in execution 
of a decree obtained by a prior mortgagee with- 
out joining the subsequent mortgagee asa party; 
but such subsequent mortgagee must, if he 
wishes to redeem, pay to the prior mortgagee 
the full amount due on the prior mortgage. 
PhulmaniChaudhrain v. NAGESHAR FRA- 
SAD. 8 A.L.J. 155 = 9 Ind. Cas. 670 = 33 A 
370. (19 A. 597, Appf.) 

(n\) — Mortgage by tenant of his holding-- 
Right of landlord to redeem mortgage. — A land- 
lord has no such interest as would entitle him 
to redeem a mortgage of his holding by an 
absolute occupancy tenant. QANPAT v. BhaN- 
GI, 15 C P.L.R. 175. (6 B. 139, /7.) 

— Mortgage — Grove-holder, mortgage by 
— '/jamindar's rights to redeem — Transfer of 
Property Act, s. 91. — Where a person holding a 
grove as a tenant is alive and resident in the 
village and has mortgaged the grove, the zamin- 
dar as such has not such an interest within the 
meaning of s. 91 of the Transfer of Property 
Act as would entitle him to redeem the mort- 
gage. iKBAL Husain v. sheo Charan 12 
O.C. 201 (B.) = 3 Ind. Cas 521. 

Equity of redemption— Court-auction 

— Purchase by mortgagee with leave to bid in 
execution of his own money decree — Suif by 
mortgagee to proceed a( 7 ainsl unpurchased pro- 
perty— Mortgagor, a party— Mortgagee allowed 
to take purchased portion in satisfaction of his 
debt— Mortgagor standing by without contest 
—Mortgagor's right to redeem in a subsequent 
suit— Estoppel by conduct— Sale in contra- 
vention of terms of s. 99 of Transfer of 
Property Act. 1S82— Effect — Applicability of 
3. 99 to Sind.— In May 1888. plaintiffs mort- 
gaged certain property to defendants for 
Rs. 4,000. In March 1890, they passed a 
second mortgage on the same property to secure 
unpaid arrears due under the first deed. In 
1892, the mortg^ge03 sued under the second 
deed to recover Rs. 3.030, praying for the sale 
of the property subject to the first mortgage. 
The suit resulted in the passing of a money^ 
decree for Rs. 2,705. In execution of this. 
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money-decree, the mortgaged property was put 
up for sale subject to the first mortgage. The 
mortgagees obtained leave to bid at the auction, 
and purchased a portion of the property in 
auction sale, which was confirmed later on. 
The mortgagees were put in symbolical posses- 
sion of the property in June 1896. Sometime 
in 1896, the mortgagees instituted a suit on 
their first mortgage and prayed for realising 
the mortgage amount from the portion of the 
property not purchased by them. It was held 
in that suit that the mortgagees should have 
recourse first to that portion which was purchas- 
ed by them. In that suit the mortgagorsdid not 

contest the validity of the sale, but contended 
that the portion of the property purchased by 
the mortgagees should bear the wnole burden 
of the mortgage. By upholding the sale, the 
mortgagors succeedeJ in protecting the rest 
of the mortgaged property. In 1900. the 
mortgagees filed a suit to recover by partition 
the share purchased by them, and a decree was 
granted. Plaintiffs (mortgagors) now sued for 
redemption of the share purchased by the 
mortgagees. Held, per Litcas, J.C., Crouch, 
A.J.C. {concurring), that, if the only previous 
litigation between the parties had been the suit 
in which the equity of redemption was purchas- 
ed by the mortgagee, and the suit for partition 
and possession of the property purchased, the 
Court would bo inclined to hold that the 
plaintiffs (mortgagors) had not lost their right to 
redeem, but the fact that, in the subseq uent suit 
of 1896 to which the plaintiffs (mortgagors) 
were parties, the right to redeem was decreed to 
the mortgagees, altered the situation, and that 
therefore the plaintiffs (mortgagors) are now 
barred from claiming the right to redeem. 
Held also per Lucas, J.C-, that a mortgagee, 
who puts up the mortgaged property to sale in 
execution of a money decree and himself pur- 
chases the equity of redemption, cannot there- 
by avoid the liability to be redeemed, even though 
the sale of the equity of redemption has been 
duly confirmed by the Court. (1 C. 337, 32 C. 
296, P.C.. 22 B. 624, 22 M. 647, 23 M. 
377, 17 M.L.J. 163, R.\ 35 C. 61, Cons) 
Held, per Crouch, A.J.C., (1) that, if there 
is a sale in contravention of the terms of s. 99 
of the Transfer of Property Act, the sale is not 
a nullity, but is merely an irregularity, but 
may be set aside if the proper procedure be 
followed within the time allowed by the law 
(32 0. 296, P.C., 35 C. 61, R.,) and that, in 
Sind where s. 99 is not in force, a sale in 
contravention of the equitable principle em- 
bodied therein can be nothing more than an 
irregularity, and is good until set aside (5 B.L. 
R. 460, 36 0. 61, D ; 5 C. 198, P.C., 16 C. 
682, P.C., 32 C. 296, 22 B. 624, 23 B. 119, 23 
M. 377, 24 M. 96. 30 M. 313, R.) Where an 
equity of redemption has been sold at a Court 
sale, and such sale is not a nullity, a mort- 
gagor can claim redemption, without getting 
the sale first set aside, only on the theory that 
the purchaser of the equity of redemption is a 
trustee for him, or, in other words, only where 
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the purchaser of the equity of redemption is 
guilty of “constructive fraud.” Held also per 

CroMc/i, (2) that a mortgagee, is ordi- 

narily, under no disability to purchase the 
equity of redemption from bis mortgagor, and 
that, if he purchase it under circumstances 
which negative any presumption that be has 
taken an unfair advantage of his position, the 
sale is good. Held that, therefore, if a mort- 
gagee take the precaution of obtaining the per- 
mission of the Court, before tbe purchase of 
the equity of redemption, in a sale hold in 
execution of a money-decree, even though 
passed in respect of the mortgage-debt, he can- 
not be held guilty of constructive fraud, unless 
there be other circumstances constituting it, 
and hence does not take the property subject 
to redemption. Wadkro Sumar WD. WA- 
DERO RAHIMDINO v SaIAN.MAL WD. 
Jeomal, 3 S.L.R 17 = 1 Ind. Cas. 952, 

(214) — Mortgage — Mokurrureedar ^Redemp- 

tion . — A mokurrureedar holding under a mort- 
gagor is not entitled to redeem when the 
mortgage c.omes to an end. Lalla DOORGA 
Pershad V. Lalla Luchman Sahoy, 17 W. 
R. 271. ,t- AppL, 9 C 643.] 

(215) — Property purchased from heir of owner 
— Suit by purchaser against mortgagee from 
oicner — Certificate of heirship under Act XXVII 
of 1860 not binding on defendant— Pleas optii to 
mortgagee defendant. — Plaintiff, as purchaser 
from a daughter of one M, sued for possession 
of certain property which stood formerly in the 
name of M and was mortgaged by him to the 
defendant. Defendant alleged that M was only 
a trustee for three other persons who had 
subsequently executed a bond to him to secure 
a further sum of Rs. 350, arranging to charge 
the interest thereon upon the land. Plaintiff 
put in a certificate obtained by the daughter, 
under Aco XXVII of 1860. enabling her to 
collect the debts of her deceased father 
The lower appellate Court refused to try tbe 
question whether the plaintiff’s vendor was 
the daughter of M, and holding that the 
plaintiff failed to establish that was a merd 
nominal party, affirmed the deci?ion the 
first Court dwmissing the suit. On appeal by 
the defendant, the High Court held, in tbe first 
place, that, although, as between the daughter 
and any other immediate heir of M who could 
have appeared, the granting of the certificate 
under Act XXVII of 1860 might have been 
conclusive evidence that she was the daughter 
and heir of M, it was not so as against the 
defendant, who was not a party to, and Q<3t 
bound by, that proceeding, and that be was at 
liberty to show that plaintiff’s vendor was not 
the daughter of M, and secondly, that although 
the original purchase in the name of M was 
prima fade evidence that he was the pafty 
legally interested in the purchased property 
and although tbe defendant, who took a mort- 
gage from him, ought not to be allowed to 
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defeat his claim to redeem, simply by setting 
up the title of a stranger, still, this could not 
bar the right of the defendant to show the true 
rights and interests of the parties at the time 
of the suit. Bhundoo Bugl’T v. SVED 
Mahomed Hoossein, 2 W.R. 70. 

{216)^ Purchaser of rights of mortgagor's 
heirs — Suit for possijssion of property bought — 
Onus on plaintiffs of proving right to equity of 
redemption and to possession on payment — 
Piiintifl sued for po.ssession of property alleged 
to have been mortgaged to the predecessor in 
title of the appall iot. Plaintiff, the present 
respondent, claimed as purchaser of the rights 
of the heirs of a p^r-ion to whom the rights of 
the original owner, tbe mortgagor, were 
alleged by theplainlifi to have been transferred 
by a sale in cxecutioa of a decree. The de> 
fence was that when plaintiff purchased ho 
bought nothing, his vendors having had no 
intarobt whatever in the property. Toe lower 
Court gave the plaintiff a decree for an account 
of what was due on the mortgage, with order 
for possession if nothing should, on taking the 
account, be found to be duo, or on immediate 
payment of the balance, due from him, if any 
oalance should be found still due. The High 
Court, on appeal, reversed tbe decision of tbe 
lower Court and dismissed the suit. Before he 
could be entitled to a decree, he bad to prove 
that the mortgage still existed and that be, as 
occupying the position of his vendors, was 
ontitloJ to the equity of redemption and to 
possession on payment of what remained due. 
Tbe High Court expressed that it could not 
concur in the conclusion of law at which tbe 
Judge of the lower Court had arrived. He had 
overlooked the important point that the plain- 
tiff came into Court suing to eject those who 
were in possession, and who had been many 
years in possession, and that it was upon him 
tc prove a strict legal title to the relief sought 
to be obtained by him. ASHUUEFOONNI8SA 

Begum v. Raghoonath Sahoy, 2 W.R. 267. 
CR.. 24 B. 591 = 2 Bom. L.R. 390. i 

(217) — Mortgage — Redemption — Burden of 
proo/. -Where the plairrtifls brought a suit 
against the defendants for their share in tbe 
land in dispute, on the ground that the parties 
were representatives of the original mortgagors 
and the defendants bad redoomed the land, and 
offered to pay contribution, held, that as the 
pUintifis had failed to prove their title, they 
were consequently not entitled to the relief 
claimed by them. THAKUR Das v. JOWALA j 
Mal. 61 P.L R, 1904. 

(218) — Suifs on mortgages — Prior mortgages 
not impleaded in puisne mortgagee's suit — 
Vice versa — Purchases by mortgagees under their 
respective decrees— Possessiondelivered to puisne 
mortgagee-purchaser — Sail by prior mortgagee- 
purchaser for possession nr his being redeetned 
— Maintainability of suit— his pendens, applica- 
bility of doctrine of — The plaintiff was the 
absigoee of a deoree obtained by bis assignor in 
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a suit brought on a mortgage-bond. The 
defendants took a mortgage from the mortga- 
gor of the plaintifl’s assignor. The defendant’s 
mortgage was of a subsequent date and it in- 
cluded the lands comprised in the plaintiff’s 
decree. Subsequent to the date of tbe plain- 
tiff’s decree. tbe defendants obtained a decree 
upon their mortgage-bond. Both parties 
brought the mortgaged properties to sale and 
themselves purchased iLe lands. But the sale 
to the defendants was prior to that of the 
plaintiff. The defendants obtained possession 
of the lands purchased by them. At tbe time 
when the plaintiff’s assignor brought the suit 
on his mortgage, he had no knowledge of the 
defendant’s mortgage and. in consequence he 
did not make tbe defendants parties to his suit. 
But Lhe defendant.s, though they had knowledge 
o( the prior mortgage, failed to include tbe 
prior mortgagee in their suit. In the present 
suit, tbe plaintiff prayed for possession of the 
property or in the alternative that the dofend- 
anis might redeem him or give up possession. 
Rampini and Brett, JJ., having held differ- 
ent views as to the maintainability of the 
suit, tbe appeal was referred to Mitra, J. Held, 
the decree obtained by the first mortgagee was 
valid in law, notwithstanding that the present 
defendants were not impleaded as defendants 
in tbe suit, which resulted in tbe decree. It 
was. however, imperfect and the sale under it 
hid the same imperfection. The defendants, 
on the other hand, purchased under a decree 
for sale on their own mortgage. They took 
the property in the same condition as it stood 
at the date of tbe mortgage to them. If they 
desired to continue in possession, they were 
biuni to satisfy the mortgage-debt which was 
imposed on tbe property before any right accru- 
ed to them under their mortgage. The respec- 
tive rights of tbe parties cculd be adjusted in 
this suit. The plaint contained all the neces- 
sary allegations of fact and tbe reliefs, claimed 
in tbe alternative were all that could be de* 
manded. There was no necessity for a fresh 
suit for sale. Held, further, that the doctrine 
of Us pendens did not apply in this case. If 
the title of tbe defendants was created, or tbe 
devolution of interest in their favour took 
place, during the pendency of the first mort- 
gagee’s suit, the doctrine of Hs pendens would 
have applied. But the defendant’s title related 
back to a date anterior to the first mortgagee’s 
suit. There was thus no alienation pendente 
lite, Mitra. J.. agreed with Brett, J., in 
dismissing tbe appeal and allowing the suit. 

Har Pershad Lal V. Dei Mardan Singh. 
9C.W.N. '/28 = 1 C.L.J. 371 = 32 C. 891. (7 
C.W.N. 11, Appr.; 5 C. 265. 5 0. 269. 
22 B. 939, 31 C. 737, 23 W.R. 187. i?.) 
C/2.,6 C.L.J. 315^11 C.W.N. 403, 6 C.L.J. 
612 = 12 C.W.N. 107.] 

(219) — Mortgaged property, sale of — Rights 
and liabilities of mortgagee and purchaser — Prior 
encumbrances. — Oa the death of Q, who grant- 
ed certain mouaabs in zucii'peabgi Maee to the 
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ancestor of the plaintiff, his heir F pleJgad one 
of the mouzahs. Becharamporc, with others as 
collateral security, in a bond in favour of 

plaintiff; and some years later executed a zur- 

i-peshgi pottah in favour of defendant who 
obtained possession by paying to plaintiff the 
money due uuder the first zur i-pesbgi lease. 
Plaintiff then sued F alone on his bond and 
obtained a decree, in execution of which he 
sold a .share in Becharampore and purchased 
it himself. He low sues for. possession and to 
have the superiority of his lien declare! over 
defendant’s zur-i-pesbgi. Held that plaintiff 
IS not entitled to possession before he pays off 
the whole of the amount advanced by the 
defendant to clear off the debt due under the 
first zur-i-pesbgi lease, and that the holder of 
a subsequent encumbrance, by paying off a 
prior encumbrancer, acquires all the rights of 
the latter, to the extent of the amount actuilly 
paid by him for that purpose. Bkkon SlXGH 
V. B.VUOO DkEN DyaL LaLL, 24 W.R 47. 

{'220)~AUaching creditor— Right to redeem 
mortgage— Civ. I'ro. Code (1877), $s. 282, 295. 
—An attaching-creditor has not. as such, any 
right to redeem a mortgage subsisting prior to 
the attachment. The position of an attaching- 
creditor and his rights with respect to the land 
are dependent entirely upon certain sections 
of the Civ. Pro. Code. SOOBHUL Chundeu 
Pauij V. NiTYE Churn bvsACK.e C. 663 = 
7 C.L.R. 201. [F., 14 491; Co7npared, SO 

M. 207 = 17 M.L.J. 84 J 

(221)— Redemption, Suit for— Mortgage of 
joint property which aubsegnently became sepa- 
rate property of mortgagor— Sub-mortgagee 
ha^nng interest in tnorlgaged property —Mort- 
gagee, right of, to tedeem sub mortgagee — 
Transfer of Property Act, ss. 43. 85, 8G and 92 
— Mortgage. — In a suit for redemption of mort- 
gage, the plaintiff’s case was that R. D. owned 
a four biswa share in a village which included 
six plots of str lands, that R. D. in 1850 
mortgaged the share and the sir lands to one 
R. N., who in turn sub-mortgagtd to J. G.: 
thatR. D., died leaving a son B., during whose 
minority A. P. in virtue of bis position as a 
co-sharer in the village, paid off the mortgage 
effected by R. D., obtained possession of the 
property and held it as a mortgagee himself, 
that thereafter on June 28th. 1875, A. P. mort- 
gaged the six plots above-mentioned with four 
others to C. father of defendants 1 and 2. This 
was the mortgage which the plaintiff sought 
to tedeem. As regards the first six plots, he 
alleged that, on February 20th, 1880, B redeem- 
ed the mortgage of the share but did not obtain 
possession of the plots which wore in possession 
of the 8ub-tnortgagee C. ; that on January 20th, 
1887, B.’s widow R. acquired from A. L.. the 
son of A. P , the right to redeem the sub- 
mortgage of 1875 and that on May 30th, 1892, 

R. sold all her rights to the plaintiff. The 
plaintiff furtkei alleged that he obtained from 
A. L., on March 23rd, 1893. a sale-deed of any 
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rights that he might still have had in the six 
plots first mentioned as the heir of A. P. He 
contended that, either, under his purchaso from 
U. in May, 1392. or under the deed of March, 
1893, he acquired the right to redeem the 
mortgage of 1875 as far as the six plots were 
concerned. Held, that the first mentioned six 
plots having been mortgaged by R. D., as a 
separate property and sub-mortgaged to the 
father of defendants 1 and 2, and, having 
become on partition the separate property of 
the owner of the share, the mortgage and sub* 
mortgage were as valid, as if the plots had all 
along been the separate property of the owner 
of the share, Held^ also, that a sub-mortgagee 
is a person, who has an interest in the mort- 
gaged property within the meaning of s. 85 
or the Transfer of Property Act, and that he 
should be made a ptrty to a suit for redemp- 
tion of the original mortgage. In such a suit, 
the mortgagor .should first bo given an oppor- 
tunity of redeeming the mortgage made by him 
and securing possession of the whole property, 
and, if he fails to do so, the mortgagee should 
be given an opportunity of redeeming the sub- 
mortgage made by him and securing possession 
of the property affected by ic. Held, further, 
that the sale-deed of May 30th. 1892, executed 
by R. in favour of the plaintiff, included the 
right to redeem that portion of his share which 
was held in mortgage by the father of the 
defendants 1 and 2. As regards the rem lining 
four plots, the plaintiff said that A. P., was 
the superior proprietor and A. L. the uuder- 
proprietor of them ; that A. P., by the deed 
of 1875. mortgfigcd both his own and his son’s 
right ; that he, the plaintiff, purchased the 
undcr-proprietary right from A. L., on August 
l<th, 1896, and thus acquired the right to re- 
deem the mortgage of 1875 in respect to these 
plots. It was proved that the defendants 1 and 
2. by deeds of November 1877 and July 1879, 
bad purchased the superior proprietary right 
in these plots. In the mortgage of 1875. A. P., 
did not specify exactly what sort of right he 
was morigaging. Regarding the first six plots, 
it was found that they did uot originally form 
part of the four itsit'as share of R. D., but 
were the joint property of all the co-sharers i 
that R. D., bad no right to mortgage them 
but did so ; that the mortgage was taken over 
by A. P.,and redeemed oy B. who then ob- 
tained possession of the share. The six plots in 
question were subsequently upon a partition of 
a village allotttd to R. as part of the four biswets 
share. Held, that the acquisition by the plaintiff 
of the under-proprietary right in the four plots 
above mentioned, could not entitle him to 
redeem the n»ortg-iga of the superior right. 

Laciijxi Nakavan V. b.abu Sheo Davai* 
SINGH, 5 O.C. 335. [R., 9 O C. 233.] 

(222) — Mortgage — Sub-mortgagee' s right to re- 
deem previous tnortgage. — A sub*mortgagee, 
who is not an assignee of the mortgagee's rights, 
has no right to redeem a previous mortgage 
effected by the original mortgagor, in favour of 
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^ third person, even if the sub-mortgjigee miy 
hive obtiinel adecroe agmst theong.uil mart- 
gigoc establishing bis chirgoon the proparty 
mortgaged Held, farther, that, though a suit 
for redemption drought on a tide which was in- 
complete at the tima of the filing of the plaint, 
but ripened into miturity during the suiti 
should not be dismissed yet a claim cionot be 
allowed on a new title based on purchase of 
rights made after the suit was filed. DEVI 

Chakd V. Basho Ram. 23 P L.R. 1900. 

(223) Redemption, Suit for^A&signment of 
niottgafje-- Actionable claim — 'i'ran$jer of pro- 
perty Act {IV of 18921, ss 131 and 135.— A mort- 
gage was made on the 2nd February. 1882. It 
was assigned on the 20th February i88G. The 
assignees obtained posses'uoii of the mortgaged 
property on the Ist July, 1830. in aococdance 
with the provisions of the mortgage. The 
mortgagors claimed to redeem the property on 
the payment of Rs. 14,000. the price piid for 
the assignment. The assignees claimed to bo 
paid the principal sum secur’d by the mort- 
gage, and interest and compound interest 
amounting to Rs. 9.727-8 0 from thedate of the 
mortgage to the 30th Juno. 1836. t.c., up to the 
time they obtained possession of tho property. 
The Court of first instance decreed the claim 
on payment of the price of the assignment. Its 
judgment was silent as to the question whether 
the assignees were entitled to any interest on 
the price. The point raised in appeil was 
whether a claim to a debt secured by the mort- 
gage of immoveable property was an “ actionable 
claim” within the meaning of the Transfer of 
Property Act, 1882, bef'>re the amendment of 
that Act by Act II of 1900 Held, that a claim 
to a debt secured by a mortgage of immoveible 
property was not an ' actionable cliim’ within 
the meaning of s. 131 ; held^ therefore, that 
B. 135, Transfer of Property Act, 1882, was not 
applicable to the present suit Held, further, 
that, in order to redeem the mortgage, the 
mortgagors must pay the principal sum secured 
by the mortgage and the interest due for the 
period from the2Qd February, 1882, to the 30th 
Juno. 1886, namely, Rs. 9,727-8-0. JAWAHiu 
SlNQH Thakuu V. Parwan Sinoh, 4 O.C. 
210 (B). 

(224) — Redemptwn of mortgage bp one having 
^0 title to mortgaged-property — Personal lia- 
bility for mortgage-debt created by one having 
HO title to mortgaged property — Redemption — 
Liabititg of persons not parties to mortgage — 
deed— Transfer of Property ^cf.— M mortgaged 
his village for Rs, 16,000 by a deed, dated the 
4th July, 1873, in favour of certain mortgagees. 
After bis death, his wiiow U. K. executed on 
the 25th July, 1881, another mortgage-deed 
lor Rs. 24,000 in favour of the mortgagees for 
tho money due on the former deed. On the 
death of U. K., the dispute among the rover- 
Bionaty heirs of M was settled in 1887 so far as 
the mutation proceedings wont by the entry of 
the name of the dofendant’s father as owner of 
B annas and of the father oi R and his brothers 
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and one Dasowner of 4 annis each. On the 

^ brothers deposited. 

Court and h»d notice, under s. 83, 
Act IV of 1832, issued to G who hid become 
assignee of the mortgage calling on him to take 
the money and let the mortgage be redeemed. 
Outbaieth June. 1893. the defendant executed 
a deed of mortgage of his 8 annas share (or 
Rs. 12,030 in favour of the sons and a partner 
of the assignee, tho terms of which were that 
the “mortgage should be redeemable at the 
end of ten years ; if the mortgagor failed 
to p.iy the interest then after 5 years 
the mortgagees would be entitled to posses’ 
Sion. - It was further stated in the deed 
that the money was borrowed to pay o3 the 
debt due ou the defendant’s share under the 
deed of tbe 25th July, 1831. The assignee 
after this intimated to R and his brothers that 
only Rs. 0,000 was due^from them on the mort- 
gage. the rest having been redeemed as he had 
also s.'jured Rs. G.OOO from D. He. therefore 
took oat Rs. 6,000 of the Rs. 24,000 deposited 
by R and his brothers and returned tho deed 
of the 25th July, 1881. to R and his brothers 
Thereafter the defendant R and his brothers 
and D got possession of the village according 
to their recorded share, subsequently R and 
his brothers obtained Civil Court decree for the 
shires of tbe defendant and D and thus got 
possession of the whole village sometime in 
1893. The plaintifls who are tho represonta- 
tives of the sons and pirtoer of tho assignee G 
brought a suit on tho 7th October, 1898, against 
the defendant and also R and his brothers and 
D for possession as mortgagees of the 8 annas 
share mortgaged by the deed of tho 16th June, 
1893, on tho allegation that the interest had 
not beoa paid for 6 years and they were entitled 
to possession, and that, if they could not have 
possession, for sale of the mortgaged property. 
Tho Court decreed the claim against tho defend- 
ants personally and dismissed tbe suit as 
against the other defendants and as to posses- 
sion or sale. Tho defendant appealed from 
this decree and the question at i.ssue was simply 
whether tbe defendant had been properly made 
personally liable for the money due under tbe 
mortgage-deed of the 16th June, 1893, or 
whether the decree should have beou ’ one 
c.apible of being enforced against the property 
by possession or sale and against the defendants 
actually in possession of the same. Held that 
tho defendant was the sole person liable under 
tho deed of tho 16th -Juue, 1893 ; the other 
defendants (R and his brothers, etc.) were not 
parties to it not they wore bis representatives 
Though tho debt, for satisfaction of which the 
mortgage-money of the deed of 1893 purported 
to have b’en borrowed, was no doubt an ances- 
tral debt ou the property, yet tho defendant 
had DO right to redeem any part of that debt 
or to create a further charge on the property 
for that purpose, as he had no title to any part 
of tho property and was not in legal possession 
of it at the time and that, therefore, that pro- 
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porty was not liable for the mortgage debt due 
under the deed of 1893. The defendant must 
be held to have borrowed the money of the deed 
of 1893 to pay oS bis share of the mortgage- 
money of the deed of 1981 and he must be held 
to have received and applied the money to that 
purpose. The consideration received by the 
defendant was redemption in his favour and 
restoration of actual possession to him of the 
shire he claimed, and be was. therefore, liable 
to fulfil his obligations under the deed. Chan- 

DRiKA Bakhsh Singh v. Bum Behari lvl 

4 0 C. 320. 

(225 ) — Suit by prior mortgagee ^Right of 
puxsne encumbrancers not impleaded a% parties 
fo suit. The plaintiffs, prior mortgagees, 
brought the present suit against the puisne 
encumbrancers and the mortgagor for sale of 
the mortgaged property. Previous to this, the 
present plaintiff had brought a suit against the 
mortgagor only, without impleading the 
puisne encumbrancers as parties, and obtamed 
a decree. But, the puisne enoumbrancjrs 
obtained a declaration that the decree was not 

them. Hence the present suit. 
Held that the puisne mortgagees, if they 
sought to redeem, must pay the full amount 
of principal found to be due on the mortgage, 
with interest at the stipulated rate up to the 
date of payment, notwithstanding the fact 
that the former decree did not allow him 
interest at this rate. RAM PERSHAD v. 

Gobindi. 1 A L J. 207. 

(•226 ) — Suit for redemption, who are to be 
joined as parties to, in places ivhere the 
Transfer of Property Act is nut in force.^ 
Even in cases where the Transfer of Property 
Act is not in force at the time vvhon a suit for 
redemption is filed, the spirit of the rules con- 
tained in it ought to guide the Courts, whose 
plain duty, in such a case, therefor?, is, to 
insist on the joinder of all the parties that are 
interested in the subject-matter of the suit 
(U B.R. 1892-1896, Vol. II. 588, U.B.R. 1892- 
1896, Vol. H. 581. F. ; 21 W.R, 429. R ) Under 
Buddhist Lew’ the heir of a decaased husband 
is bis widow, and, though the eldest son may 
have a limited interest to the extent of one- 
fourth during the widow’s lifetime, it is not 
competent for him to bring, by himself, a suit 
for redemption of the estate. Shwe The v 
THA KADO, 3 L.B.R. 169. 

(227 ) — Raiyati interest, right of purchaser— 
Right to redeem — Ss. 91. s«5-s. (a), 60, 85, 
Transfer of Property Act (1882)— ‘Inferesf in or 
charge upon the property,' meaning of— Pur- 
chaser of portion of equity of redeynption— Right 
to redeem whole— Mortgagee's willingness, neces- 
sity for— Suit for redemption— Necessary parties 
not impleaded — Dismissal of suit—Review, to 
bring in necessary parties . — The words “ any 
person having any interest in or charge upon 
the property,” in sub-s. (a) ofs.Ol, Tr. P. Act, 
means any person having an interest in or charge 
upon the property which is affected by the 
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mortgage, and a raiyati interest is not such an 
interest. Consequently, the purchaser of a 
raiyati interest in the mortgiged property is not 
entitled to redeem it. [D., A W.N. 1907, 227 = 
4 A.L.J. 703 = 29 A. 679, 12 O C. 271.] The 
purchaser of a portion of the equity or redemp- 
tion must be restricted to the redemption of 
that share and is not entitled, against the will 
of the mortgigee. to redeem the whole (13 M.I. 
A. 401. .R.) [F., 2 C.L.J. 202, 29 A. 262 = 4 A. 
L.J. 74 = AW.N. 1907. 49; R., 6 O.C. 223.] 
Under s. 85 of th Transfer of Property Act, the 
plaintiff in a suit for redemption is bound to 
bring on the record all persons interested in the 
mortgage. Where the Court of first instance was 
wrong in allowing the suit to proceed in the ab- 
sence of the heirs of the first defendant, it is 
jii'^tified in granting a review of its order and 
in allowing the plaintiff to bring on record the 

necessary parties. Grish Chander DEY v. 
JURAMONI De. 5 C.W.N. 83. 

(228) — Redemption — Interest, Non-payment 
of Right of assignee of mortgagee to foreclosure 
in default of payment.— 'Nhate the mortgagor 
covenanted to pay to the mortgagee the princi- 
pal sum at a given date and interest in the 
meantime, and in default of payment of the 
principal on the date mentioned, interest on 
so much as should remain due at the same 
rate, the mortgagee covenanting to reconvey on 
payment on the given date, and in default of 
payment of principal or interest at their re- 
spective due dates the whole sum to become 
due, held that the assignee of the mortgagee 
had a right to foreclose on default of payment 
of an instalment of interest before the date on 
which the principal was made payable. PRO- 
SADDOSS DUTT V. RAMDHONE MULEICK, 1 
lod. Jup. N.S. 255. 

(229) — Mortgage by father — Subsequent pur- 
chase of equity of redemption by mortgagee in 
execution of decree in favour of third party— 
Mortgagee's son not entitled to redeem. — Where 
certain property is mortgaged by a father, and 
subsequently the equity of redemption is sold 
in execution of a decree against the father in 
favour of a third person and is bought by the 
mortgagee, and it is found that both the sale 
and the mortgage are binding on the family* 
the mortgagor’s son is not entitled to redeem 
on the contention that the sale of the equity 
of redemption had not been effected in a suit 
for sale by the mortgagee on his mortgage. 
IKKOTHA V. ChAKKIAMMA, 27 M. 428. (23 M. 
377, Not F.) 

(230) — Mortgage — Redemption suif — Tender- 
— The same reason which rendered it necessary 
that all the mortgagors should be made parties 
to the suit which any one of them may briog 
for the purpose of redeeming the mortgaged 
property, leads necessarily to the conclusion 
that a tender by one or more of several mort- 
gagors would not be good and would not be 
such a tender as a mortgagee is bound to 
accept, unless it were made conjointly by tA® 
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whole of the mortRagors, or on their behalf 
and with their consent. Ram Baksh SINGH 
V. Mohunt Ram Lall Doss. 2l W.R. 428. 
[Cited., 3 L.B.R. 15. ; R., 3 L.B.K. 169.] 

(231) — Suit for possession by mortgagee — 
.Prior purchases of mortgagor' s interest in por- 
tions of mortgaged property - Redemption oni 
apportiontnent of liability of purchaser for the 
mortgage charge— Parties — Mortgage account — 
Form of decree- — When a suit for foreclosure, 
on failure by the mortgagor to redeem, was 
dismissed as against a person, who was added 
as co-defendant on account of his havig pur- 
chased the mortgagor's right in a portion of the 
mortgaged property in execution of a pri 'r 
decree against the mortg.jgor, on the ground 
that his claim to a portion of the mortgaged 
property, under a title prior to, and indepeud nt 
of the mortgagee’s title, could not be decided 
in the suit, /le/d, in a subsequent smt by ibe 
mortgagee, after his purchase of the equity of 
redemption, for possession of the portion retain- 
ed by the above purchaser’s represeritative, that 
as the purchaser bad disclaimed in the prior 
suit the right to ledeem the portion, allegiug a 
paramount title, himself and those claiming 
under him were precluded from afterwards 
claiming to redeem, [Cons., 8 C.W.N. 365 ] 
It was also held that the propor. ion of mortgage 
charge for which he was liable could not be ap- 
portioned by the taking of an account as be- 
tween him and the mortgagee alone, in the 
absence of the purchasers of the other portions 
of the mortgaged property. (13 M.I.A. 404 R.) 
[R., 19 C. 401, 3 C.L.J. 205 = 33 C. 425, 35 C. 
701 = 12 C.W.N. 657 = 7 C.L.J. 563, 28 B: 153 ] 
Also held in the above case, that a decree, 
ordering that the representatives of the pur- 
chaser should retain po.ssession of the portion 
purchased, clear of the proportion of the mort- 
gage-debt chargeable on it, on paym^’nt by thorn 
to the mortgagee of the amount paid by him 
for the equity of redemption, without any ac 
count being taken at all, was incorrect. Nila- 
KANT BANERJI V. SURESH CHANDRA 
MULLICK, 12 C. 414=12 LA. 171. P.C. = 4 
Sar. 685. [i^ , 5 C.L.J. 315 = 11 C.W.N. 403 ; 
Rel.on, 33 0. 690 = 10 C.W.N. 592; R., 20 A. 23, 
P.B.=A.W.N. 1897, 163, 5 C.L.J. 527.] 

(232) — Mortgage —Razinama, Abandonment 
^Equityof redemption — Mirasiorgatkuli tenure 
— Abandonment — Razhiama — Qovernment 
tohether necessary party — Suit founded on aban- 
donment by razinama.— In accordance with a 
stipulation in a mortgage deed of gatkuli land, 
the mortgagor gave a razinama uf the land, 
and the mortgagee held the land subsequently 
from the Qovernment. Held that no equity 
of redemption could remain in the mortgagor 
after abandonment. There is always a distinc- 
tion between razinamis with express words of 
unreserved abandonment and razinama with- 
out such words. The former are total aban- 
donments of all the interests of the holder in 
the land. In suits based on the abondoument 
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of mtras land by razinama, Government have 
no interest and need not be made a party, ex- 
cept when the mirasi or gatkuli tenure of the 
land is a point for determination. Ranu 
vaiad AVa.H MALI v. Ra:\iahai kom Mahadu 
Mali, 6 B.H.C, A.C 265. 

(233)— Suif between mortgagor and mort- 
gagee— Recognition of transfer of mortgage right 
—Liability of mortgagor to pay transferee.— 
Where, in a suit betwten the mortgagor and 
mortgagee, it was decided that the mortgagee’s 
rights had been transferred to another, the 
mortgagor was bound to pay the transferee and 
could not treat the rights of the transferee as 
an open question. SADASHP^O BALKRISHNA 
V. Krishna Rao Deorus, 2 C.P L.R. 9. 

iiSi)— Mortgage — Anoynalous mertgage — 
Ttans/er of Property Act, s. Right to redeem, 
restriction or clog on— Penalty, condition in 
mortgage-deed amounting to— Hard and in- 
equitable condition — Pecuniary compensation for 
breach of Contract Act, IX of 1872. s. 74— Act 

VI of 1899— Possession, suil /or.— The appellant 

sued the respondent for possession as mortgagee 
of a share in a village ou the ba.sis of a mort- 
gage-deed. Tde principal terms of the deed 
were that the mortgagor should pay the prin- 
cipal within three years, that he should pay 
interest until the principal was paid, that ho 
should not alienate the mortgaged property until 
the principal and interest had been paid, that 
if ho did not pay the principal and interest on 
the promised date ho .cbould place the mort- 
gagee in possession of the property, that if ho 
failed to do so the mortgagee might obtain 
possession through the Court, that from the 
date of the mortgagee’s obtaining possession 
the mortgagor should not have any claim to 
the pr -fits of the propeity and the mortgagee 
should not have any claim to the interest, and 
that after twenty years in the month of Jeth 
the mortgagor should pay the principal and 
arrears of interest and redeem the mortgaged 
property. The respondent pleaded that be was 
willing to pay the amount due on the deed, 
that the appellant therefore was not entitled to 
the possession of the property, that the twenty 
years’ period fixed for payment by the deed of 
mortgage was very hard and in view of the 
provisions of s. 74 of Act IX of 1872, as amend- 
ed by Act VI of 1899, could not be enforced in 
a Court of equity. Held, that the provisions of 
0 . 74 of Act IX of 1872, as amended by Act VI 
of 1899, were not applicable, as they applied to 
cases m which pecuniary compensation was 
sought for breach of contract. Held, that the 
mortgage was an anomalous mortgage and not 
a combination of a simple mortgage, and usu- 
fructuary mortgage and that therefore accord- 
ing to the provisions of s. 98 of the Transfer of 
Property Act. the rights and liabilities of the 
parties must be determined by their contract 
as evidenced by the mortgage-deed. Held, that 
ac jording to the contract as evidenced by the 
deed, the mortgagee was entitled to possession 
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of the mortgaged property in the event of the 
mortgagor failing to pay ibe mortgage-money 
within three years from the date of the deed 
and on obtaining possession to retain the same 
for a period of twenty years, and the mortgagor 
could not redeem until that period had expired. 
Held, further, that the condition in the mort- 
gage-deed that if the mortgagor failed to pay 
the mortgage-money within the time fixed, the 
mortgagee should be entitled to possession of 
the property for twenty yeari and that the 
mortgagor should not be entitled to redeem 
within^ such period was not a restriction or 
"clog” on the right to redeem. TlKAMSrSGH 
V. I^IAKRAND SiNtJH. 6 O.C. 187. [It , 7 O.C 
II, 10 0 C. 218. : 

(2351 Redemption — Usufructuary mortgage 
— Mashrut-ul-rahan — C harqe —^CovetinyU to pay 
the money under two mortgage deeds simui- 
ianeously — Clo</—Co>tstruction of document.— 
A executed a usufructuary mortgage in favour 
of B. Subsequently B advanced a further sum 
to A, to secure which A executed a Mashrut-ul- 
rahan bond, which recited the fact of the 
previous mortgage and that the mortgagee was 
in possession of the property mortgaged under 
the former usufructuary mortgage. It was 
also stated that the mortgagor had taken a 

further advance and covenanted that he would 

not redeem the usufructuary mortgage unless 
he would also pay the money under the second 
bond : Held, that the second bond created a 
charge upon the property, and that, in fa:je of 
the covenant contained in the bmd, the mort- 
gagor was not entitled to redeem the first 
mortgage, unless and until he would pay the 
money due under the second bond. MUSAM- 
MAT Pancho V. Dko Karan. 6 Ind. Cas 
165. (A.W.N. 1906. 267. Rel. on.) 

(236) — Clog on redemption — Second mortgage 
on same property— Agreement to redeem both 
mortgages simwffaneousf?/.— Certain mortgagors, 
having taken a further advance on the 
security of a second mortgage of the same pro- 
perty, covenanted in the second mortgage 
that they should not be at liberty to redeem it, 
without, at the same time, redeemiug the first. 
Held, that this was a valid covenant and did not 
amount to a clog or fetter on the right of 
redemption. Muhammad ABDUL Hamid v. 
JAIRA.J MAL. A.W.N. 1906, 287 = 3 A L.J. 768. 
[B., 6 A.L J. 255, 6 A. L.J. G54 = 3l A. 482.] 

Mortgage — ConsoZidaftou - Clog on 
equity of redempfion— Mashrut-ul-rehn. — A 
executed an usufructuary morfg^ge in respect 
of certain property in favour of B Later on A 
executed another mortgage-deed styled Mashrut- 
ttZ-rehn in which he stipulated that he would 
not be entitled to redeem the original mort- 
gagee without at the same time payiog off the 
further debt : — Held, that both the mortgages 
were consolidated together, and that A could 
not redeem the earlier mortgage without 
redeeming the later. Harqobind v. Tula 
RAM, lOIod. Cas. 222. (7 A L J. 821, 7 Ind. 

Cas. 115, B.) 
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(238) — Redemption — Clog — Covenant to re- 
deem earlier and subsequent mortgages together 

Mortgages executed by different -persons — 
Hindu law — Joint family — Right of after born 
son to contest alienation.— ^, P and C were 
mem ber.^ of a joint Hindu family. J and P 
executed a mortgage in 187 1 in respeot of cer- 
tain joint property in favour of B In 1877 J 
and C executed another mortgage in favor of 
the same mortgagee in respect of the same pro- 
perly. Iq the mortgage of 1877 they entered a 
covenant that the earlier mortgage could not be 
redeemed unless the amount of the subsequent 
mortgage was also paid. The son of J, who was 
not born at the time of the execution of either 
of the mortgages, wanted to redeem the mort- 
gage of 1871 onl\. Held, that, in the face of 
the covenant contained in the subsequent morl- 
gage, he could not redeem the earlier mortgage 
alone. Held, further, that the plaintiff, who 
wa.s not in existence at the date of the mort- 
gage of 1877 and had no interest in the property 
to which it related, could not contest the validi- 
ty of that mortgage. SHEO KUMAR UPADHYA 
v. JITTU SINGH, 9 lad. Caa. 52. 

(2.59. — SuiZ for redemption — Adverse posses- 
sion of third party. — A suit for redemption will 
fail, if It, IS found that actual possession of the 
property was, not with the mortgagee, but 
with a third person deriving title from one who 
had enjoyed the property adversely against the 
mortgagor and the mortgagee for more than 12 
yo.ars. Nihal Singh v. Mutsaddi, 161 P.R. 
1889. (2 M. 226. Appr.\ 124 P.R. 1883. R.) 

(240) -Cip. Pro. Code. 1882. s. Previous 
suit for redemption dismissed — Subsequent suiZ 
on admission of mortgage — Suit to redeem — No 
specific mortgage alleged— Effect.— Whore a 
previous suit for redemption had been dismis- 
sed on the ground that the specific mortgage 
alleged hid not been proved and that no decree 
could be passed on the admission by defendant 
of some other previous mortgage, held that a 
subsequent suit for redemption on the basis of 
the admission made in the previous suit was 
barred under s. 4.3, Civ. Pro. Code. There was 
only one cause of action, and the plaintiff, 
having sued on a false claim while aware of bis 
true right, should be taken to have relinquished 
his real claim. [Overruled. 29 M. 153, F.B. 

= 16 M. L.J. 48; Diss., 28 M. 406; Disc., 26 
M. 700 = 13 M.L J. 448; R., 17 C.P.L.R. 

178, 31 M. 385.] It is not necessary that a 
plaintiff suing to redeem should allege and 
prove a specific mortgage. He can get a decree 
on an admission of mortgage previously made 
by the defendant. {Obiter). {Note. This case 
was a sequel to the case reported in 18 M 462). 
RANGASAMI PlLLAI V. KRISHNA PILG.AI. 22 
M. 259. 

(241) — Redemption, second suit for, in case 
when decree in first suit did not provide for 
foreclosure on non-payment by decree-holder — ■ 
Mortgage, — In 1871, A mortgaged his share in 
a certain village to the appellant. Sabsequently 
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he sold the share to the second respondent, who 
sued for redempiuni of the mortgage and in 
August 1881 obtained a decree against the 
appellant for possession of the share on payment 
of a certain sum in 1290 Fasli. The decree did 
not provide foe foreclosure in case of non- 
payment by the decree-holder. An application 
for execution of the decree was dismissed in 

1896 as being barred by hniitation. In 1900, 
the second respondent joiued with the third 
respondent in selling the entire village to the 
first respondent. Tne appellant sued for pre- 
emption of the share of the third respondent 
alleging that, in the event which had happened, 
he had become the proprietor of the share which 
had been mortgaged to him. Cue of the ques- 
tions for decision was whether a second suit 
for redemption was maintainable. Held, that 
a second suit for redemption was not maintain- 
able against the appellant. RAM DaYAL v. 
Raja hampal Singh, 6 0.C. 367. [R., lO 

O.c. 810 

(242 ) — Suit for — Mortgage of 1349 in which 
no time for redemption was fixed, redemotion of 
— Act XIlI of 18b6, 8 3 — Limitation Act fXV 
of 1877), sch. II, arts. 134 and 144 --Res 
judicata. — R and others, who constituted a 
joint-Hindu-f naily mortgaged with possession 
the property in dispute to LJ in 1349, but did 
not deliver possession. After R’s death, D 
became the head and manager of the joint- 
family and ho git his name alone entered in 
settlement papers as the solo proprietor of the 
property. U sued D alone for possession of the 
mortgaged property and got a decree in 18G5. 
In 1805, another member of the joint family 
sued D the Settlorneut Court tn have bis name 
oncocel along wiih that of D in equal half 
shares and got a decree in 1873. A similar suit 
was brought by K, one of the present plaintiffs, 
in 180G, which was finally decided in 1883. 
In 1868, D alone sued U for redemption | 
unsuccessfully. In 1871, U mortgaged the pro- 
perty as his own absolute property to, J. but 
remiinod in possession till 1875, when, in exe- 
cution of a decree obt-ainod against his son H, 
it was sold by auction and purchised by J and 
came into his possession in 1880. The prc'^ent 
suit for redemption of this property was brought 
by the plaintifis, K and others, against D, li, 

J and others, defendants after more than 12 
years from the date of J’s purchase. The cause 
of action, according to the plaiutills, arose out 
of tbo decree of 1865. The Counsel for the 
appellants admitted bofuro tbo lower Court that, 
if the plaintifis bad to rely on the mortgage of 
1849, as the starting point, their cave must fail. 
Held, that the suit must be considered to bo 
one for redomptiun of the mortgsgodated 1819. 
that an erroneous admission of tbo plaintifi’s 
Counsel before tbo Court on a point of law was 
not binding on tbo plaintifis. Held, that, as 
the mortgago-doed did not fix any time whoa 
the mortgage must bo redeemed, Act XIII of 
18GG did not apply and the suit was not bsrred 
under s. 3 of that Act. Held, that art. 134 of | 

0. VII— 27 
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the Indian Limitation Act was no bar as the 
word ''purchase” in that article did not 
include a ” Mortgage " Held, that the suit, 
having been brought after more than 12 years 
from the date of J’s purchase, was barred by 
art. 14 4 of the Limitation Act. lieW. further, 
that the suit, which was brought by D for 
redemption of the mortgage in 1868 and which 
was decided against him, operated as res 
judicata in the present suit. ThakUR Kalka 
V. IHAKUR DEIU SlN(iH, 8 O.C. 233 (B.) 

(243) — Res judicata— Suif for redemption^ 
Two appeaU in the lower Court- Tiao decrees 

passed- Appeal against one — Limitalion— 

Acknowledgment— Joint mortgagees- Signature 

of kbewat by one of them.—lu a suit for redemp- 
tion, thoCourtoffirstinstancedocrecd itin res- 
pect of one-third of the property and dismissed 
It as to the rest. Both the plaintiff and the 
defendants appealed to the Court below which 
decided the appeals in one judgment. In the re- 
sult the plaintiff’s appeal was dismissed and tbo 
defendant’s appeal was decreed. The plaintiff 
filed oneappoil to the Hig)i Court -. — Held that 
the whole appeal was not barred hv the rule of 
res judicata. The result of the ’dismissal of 
the plaintiff’s appeal by the Court below was 
th it it was not open to the plaintiff to ask for 
the redemption of the property to the extent of 
two-third. (7 A L J. 9G1. F.B.. I) ) The inort- 
gage was made in favour of throe persons 
jointly. In the Khewat of 1875. L. G. and H 
were set forth as mortgagors, and. B, Band 
Bh. were set out as mortgagees. The wajib- 
ul-arz which referred to the Khewat was signed 
by B alone. loo date of the mortgage was 
alleged in the plaint to be 1849, but the plain- 
tiffs failed to prove when the mortgage was 
made . Held, that one only of the joint mort- 
gagees having signed the Khewat. (here wa.s not 
a sufficient acknowledgment as against all the 
mortgages, and consequently the suit was 
barred by limitation. (I A 117, D.) Quaere.— 
Whether the signing of a lengthy wnjxb-ul are, 
which refers among many other things to tbo 
khewat, can be considered an acknowledgment 
of the title of the morigagor within th 
moaning of the Act? ClIUNNI v. HUKUM 
SINGH, 8 A L.J. 603-^10 Ind. Cas. 238. 

(214) — Code of dill Procedure. (Act XIV of 
1882), 8. 43 — 6’uH for redemption decreed — 
Second AWii for surplus profits recovered by 
mortgagee during mortgage not maintainable 
—Effect of art. 105. Limitation Act fXV of 
1887). Art. 105 of the Limitation Act must 
not ho construed so as lo conflict with the 
provisions of s. 43 of the Code of Civil Pro- 
cedure, and must be deemed to refer to cases 
in which the mortgagor has got possession 
of tbo mortgaged property otherwise than by 
a suit for redemption. (7 W.R. 5G4, 34 C. 
223, R,) Where a mortgagor brings a suit and 
obtains a decree for redemption, he cannot 
maintain a second suit for recovery of surplus 
oolloctioDs made by the mortgagee, during tbo 
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period of the mortgage, s. 43 of the Code of 
Civil Procedure being a bar to the mainte- 
nance of that suit. Per Karamat Busain, J.— 
The right to claim the surplus profits is synch- 
ronous with the right to claim possession of 
the mortgaged property, and to bold that the 
cause of action for claiming excess collections 
accrues when the mortgage-debt has been satis- 
tied. IS inconsistent with the principles on 
which the law of redemorion is ba«ed R\m Din 
V. BHUPSlNGH,5 A.L.J. 192 = A.W.n‘i 908 
96 — 30 A. 225. (26 B. GIG, 31 B. 527 34 c! 

223. 4 A.L J. 763, 6 B.H C. 97, 8 C. 593, 19 
C. 615, i2.) [fi.,12 0C 152=2 lud Cas. 834 

13 C.VV N. 669 = 4 Ind. Cas. 534; D., 6 Ind. Cas’ 
336 = 14 C.W.N. 1001.] 

1245) —Practice —Proceedingt subsequent to 
prehmxnary decrees for redemption and sale— 
Limitation Act fXV of 1877), sch. II, arts. 
176 and 170— Civ. Pro. Code (Act XIV o/lS82), 
s. 232.— Proceedings subsequent to preliminarv 
decrees for redemption and sale are not governed 
by the Civ. Pro. Code or the Limitation Act 
The appellant was the assignee of a mortgage- 
decree passed against the two respondents on 
the 22nd June. 1904 by the Sub-Divisional 
Court ofToungoo. The propertv to which the 
decree related wa? in the Pegu District. The 
original decree-holder applied to the Sub-Divi- 
sional Court of Pyu in the Toungoo District to 
execute the decree on the 29th January, 1906, 
but this application was dismiss»»d for non- 
payment of process fees. The appellant next 
applied on the 9th August. 1907 to the Sub- 
Divisional Court of Toung-o describing himself 
as the assignee of the decree, and asked for a 
certificate of non-satisfaction to be forwarded 
to the Pegu Sub-Divisional Court in whose 
jurisdiction the mortgaged property was situated 
The application was granted and in the certifi- 
cate the appellant was described as decree- holder 
The proceedings in Pegu were successful and 
the appellant took no further steps till the 
4th August 1909, when he applied to the Sub- 
Divisional Court of Toungoo to issue notices 
under proviso (4 L.B.R.83, F.\ to s. 232 of the 

Civ.Pro.Code, 1882. The Sub-Divisional Court 

held that the application was time-barred as the 
application of the 29th January, 1906 was 
made to the wrong Court and more than three 
years had elapsed from the date of the original 
decree. This decision was confirmed by the 
Divisional Court : Held, that the application 
which was dismissed by the Sub-Divisional 
Court was not an application to enforce the 
decree for sale, but a preliminary application 
for issue of notice under s. 232 of the Civ. Pro 
Code, which did not apply to those proceedinga,* 
and that the proper course was for the assignee 
to apply to the Court for an order of sale in 
pursuance of the preliminary decree, as the 
assignee’s status had already been recognized 
by the Toungoo Court in the earlier proceed- 
ings of 1907 and bis name had been substituted 
for that of the original decree-holder. Held 
further, that the application of the 4th August’ 
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1909 was unnecessary and that the lower Court 
was technically right in dismissing it ; but that 
the dismissal did not affect the appellant’s 
right as assignee of the original mortgagee to 
obtain an order absolute for sale of the pro- 
perty m continuation of the decree of 22nd 
Jane. 1904. and that, if ho applied forruch an 
or er, is application would not be governed 
y art. 178 or 179, Limitation Act. AHMED 
ALI V. Maung Ton. 8 Ind. Cas. 986. 

(246)— Sttii to redeem kanom — Contract of 
renewal, barred-Right of redemption. 
the manager of a Malabar Edom brought a 
suit 10 1890 to redeem a kanom which had 
expired in 1885, and the defendant set up an 
agreement which the former manager had en- 
tered into with him for a renewal of the kanom 
for another twelve years, held that the renewal 
was intended to take effect from 1885. and 
that, therefore, the defendant’s right to set up 
the agreement was barred by limitation and 
that, consequently, the plaintiff was entitled 
0 redeern. Held also that, if the defendant 
could maintain a suit for specific performance, 
plaintiff would not be entitled to a decree for 
possession. PANGUTCHAN v. PaRAMESWARA 
PATT.4R, 6 M L.J. 33. (16 M. 464, Di^s.) 

[Overruled, 20 -SI. 336. F.B. = 16 M.L.J. 395 
= 1 :\I.L.T. 153.] 

(24/) Execution of deed of .sale and agree- 
ment to re-sell on same day — Transaction not 
amounting to English or anomalous mortgage . — 
Where, on one and the same day, two docu- 
ments svere executed, one of which purported 
to be a deed of sale and the other an agree- 
ment to re-sell the property t«. the vendor, if 
the amount of tbe consideration were re-paid 
in a certain number of years, the two docu- 
ments together would not constitute either 
an English or an anomalous mortgage and 
the transaction amounted to a deed of sale 
on tbe one side and an agreement to re-trans- 
fer on the fulfilment of a certain condition on 
the other side. Prior to the passing of tbe 
Transfer of Property Act, there was no law 
in force in the Central Provinces providing for 
the foreclosure or redemption of an English 
mortgage between Natives. ParMANAND 
Sarap V. Wasudeorao Ramchandeb 
Rao. 7 C.P.L.R. 29. (12 C. 614, B.) [B., S C. 
P.L.R, 113.] 

12'iSf —Sfortgage money — Court deposit — 
Bow far can be accepted ns security for mesne 
profits.— Abdur Rahims J —The redemption 
money deposited in Court by plaintiff may ba 
accepted as security for mesne profits to be 
furnished by him, as the liability to pay mesne 
profits would arise only if the decree for redemp- 
tion is set aside in appeal, in which case plaint- 
iff will become entitled either to draw tbe 
money deposited in Court or to compel tbe 
defendants lo refund the same. Per Sundara 
lycr , J., contra. The money deposited in 
Court cannot be accepted as security, as plaiut- 
iff was no longer tbe owner of the money and 
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■had no disposing power over it. Defendants 

were the present owners of the money and the 

reversal of tbe redemption decree will only 
create a debt in favour of plaintiff as from the 
date of reversal. A mere possibility of a debt 
cannot be transferred and could not bo 
accepted as security. SINGARAM Chetti^R v 
KALYANASUNDAR^M PiLLAl. M W.N. 1912 
-397 = 11 M L.T. 248 = 15 lod. Caa. 383. 

(249) Purchase by mortgaqee of equity of 
Te^rnption in portion of mortgaged property 
Right of mortgagee to enforce his lien over the 
rest. —A mortgagee docs not, by purchasing the 
equity of reJemptiou lu a portion of the 
mortgaged property, lose his lien over the rest. 
Every part of the mortgaged property being 
liabla for his debt, he can enforece his right under 
the mortgage over the remaining portion of 
the prop rvv. GaNPAT RAO v. RAMCHAND. 

2 c.p.L.R go. 

(250) — Mortgagee not pul in possession entitled 
to clatm interest — Arrears of unpaid interest, 
to be paid at the tim'^ of redemplion^Covenant 
topxy interest not recoverable out of the profits 
of the property. — Held, that, where, in a mort- 
gage-dgjd, there was a distinct undertaking, on 
tbe part of the mortgagor, to pay any amount 
on account of interest, which was not recoverable 
out of the profits of the property, and the 
mortgagor failed to deliver possession of the 
property to the mortgagee, tbe latter was 
entitled to refuse redemption, until the whole 
of the interest due during such period was paid. 
Phul Chand v. Mr. h h. Sandilands, 
10 O.C. 29 (17 B. 425. 9 O. C. 144, D.) [R., 11 
0.0. 323.] 

(251) — Usufructuary mortgage — Covenant by 

mortgagor to pay mortgagee arrears of rent due 
at time of redemption — Payment by mortgagee 
of arrears of revenue— 'Right of mortgagee to 
reimbursement before redemption a 

second mortgagee of a certain property sued for 
redemption of a prior usufructuary mortgagee. 
held he was not entitled to do so, unless he 
paid, along with tbe mortgage-money, the 
arrears of rent doe as per coveoaot in the prior 
mortgage-deed, and also the amount of the 
arrears of Government revenue ptid by the 
prior m )rLgagee to save the property from 
revenue-sale, although this latter provision 
was not in tbe deed itself. GlRDHAR fjAL v. 
Bhola Nath. lO A 611 = A.W.N. 1888, 238. 
{Appr., 22 B. 410; R , 28 A. 593 = 3 A. L.J. 
435= A. W.N. 1906. 160, 13 A. 195 ] 

‘Mortgage — Right to claim redemption 
in suit for ejectment. —T\ie plaintiff in a suit 
for ojoctmoot cannot be permitted to redeem a 
mortgage on the property. RAMASAMI PILLAY 
V. Vellaya Pilgai. 2 M.L.J. 48. 

(253i — Lease — TiCca and Z ur-i-peshgee — Usu- 
fructuary mortaage —Redemotioxi before eroirp 
of Urm-Act XXVIIt of 1855— XV of 
1793, s. 10. — A lease granted by a debtor to his 
•creditor for a certain term at a fixed jumma, 
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provided that the lessee after paying the Gov- 
ernment revenue and a certain sum to tbe 
lessor annually without claiming any abate- 
meat should apply the balance of the jumma 
m reduction of the principal and interest of tbe 
debt till the expiry of tbe term, when the 
balance of the debt remaining unpaid should 
be paid m a lumpsum, and if it was not so 
ptid the lease was to continue. It was also 
provided that the lessor should not alienate 
tbe property until the debt was paid. Htld 
that the transaction was partiv in tbe nature 
of a ticca, and partly in the nature of a zur-i- 
peshgee and was not a pure usufructuary 
mortgage, and that the debtor could not redeem 
the lands by paying the principal and interest 
before the expiry of the term. Held. also, that 
even if it be considered as a usufructuary 
mortgage, it having been executed after the 
passing of Act XXVIII of 1955, tbe terms of 
8. 10 of Reg. XV of 1793, would not apply, and 
the mortgagor could not redeem before the 
expiry of the term. Kha.iaH LOTF ALI v 

Gujr.a.i Thakoor. 11 w R. 408. [P u w’ 
R. 527 ] 


Purchase by prior mortgagee in execu- 
tion of his decree — Right of redemption of subse- 
quenl mortgagee on paying mortgage amount . — 
A subsequent mortgigee is not entitled to- 
redeem the prior mortgage by simply paying 
the price for which the prior mortgagee may 
have purchased the mortgaged property at au 
auction-sale held in execution of the’ decroe- 
obtainod by him on his mortgage, without 
having j'^ined the subsequent mortgagee as a 
party. Where he elects to redeem the prior 
mortgage under such circumstances, bo like 
the mortgagor, will not be entitled to do so 
save upon tender or payment of the full amount 
due on it. Tbe omission to make the subse- 
quent mortgagee a party to the prior mortga- 
gee’s suit has the effect of relegiting the subse- 
quent mortgagee to the position in which he was 
before the institution of that suit. It is on 
that ground that it is open to the second 
mortgagee to redeem the first mortgage, but 
he could not do so except on the terms on 
which he could have obtained redemption 
before tbe institution of the first mortgagee’s 
suit or under the decree passed in that suit 
namely, by payment of the whole amount duo 
under that mortgage. Dipnarain Singh v 
Hiha Singh. 19 A. 327 = A.W.N 1897 147* 
(21 0. 360. 16 B. 486. A.W.N 1895 45 d \ 

{Appr . 25 A. 388 ; R., 8 M.L J. 298 22 A 

453. 25 A. 446= A.W.N. 1903. 150, 26 a! 185 = 
A.W.N 1903, 219. 33 C. 590=100. W N. 592 5. 
C.L.J. 3 15 = 1 1 O. W.N. 403, 1 S. L.R 172 4 N 
L.R. 168, 12 O.C. 133.] ' ’ ^ 


(255)— Swif for redemption— Decree for pos- 
session— Failure to execute decree in lime— 

— A mortgagor who 
has obtained a decree for possession of the 
mortgaged property by redemotion of an usu- 
fructuary mortgage of it, but has, by hia own 
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neglect, lost his right to execute such decree, 
cannot be permitted to revert to the position 
which he held before the institution of the 
suit in which he has obtained the decree, and 
to bring a fresh suit for possession. ANKUDH 
SiNUH V. Sheo Prasad, i A. 481 = A W N 
1882. 114. (3 N.W.P. 02. F.B.. F.) [Not F.\ 

lu M. 366 ; R., 8 M. 478. 11 A. 366. 3 Bom. L. 

R. 04. 24 A. 44, P.B. = A.W.N. 1901. 194.25 
M. 300. F.B.) 

{25Q)— Conveyance in consideration of pay 
ni3^it of all debts of owner — Right of mortgagee 
to claim unsecured debt along loith mortgage- 
aebt—Tachxng allowed to avoid multiplicity of 
(tctiOns. The main ^^uestion in this case was. 
whether the plaintiff w,»s entitled to redeem 
the property in question without also paying 
the amount of a simple contract debt owing to 
the mortgagee by the original mortgagor. K, 
from whom the pl.iintiff derived his title. Al- 
though. admittedly, K could have redeemed 
the mnrtgage without paying the unsecured 
debt due by him, u wa.s held that, as K had. by 
a voluntary conveyance in favour of the plain- 
tiff, made over in his life-tiine all his property 
to the plaintiff with the obligation of paying 
dll his (K’s) debts, and as due effect could not 
be given to the whole of the instrument execu- 
ted by K, unless it be construed as a convey- 
ance to plaintiff charged, as between him and 
K. with the payment of all debts of K, the 
mortgagee should be allowed to tack the unse- 
cured debt in question with the mortgage-debt, 
for the purpose of avoiding circuity of^actions 
on the same principle as. by Engli.sb Law. a 
mortgagee is entitled to tack on a simple con- 
tract debt as against executors or volunteers 
under the mortgagor. Ragho Govind Par- 
A.IPE V. BALVANT A-MRIT GOLB, 7 B lOl 
fD.. 18 M. 368.] 

{2b't )^Suit for redemption of mortgage — Dec- 
ree without clause directing foreclosure — Omis- 
sion to execute decree— Bar of fresh suit for 
redempti^.—\n this case, a mortgagor obtain- 
ed in 1858, in a suit to redeem the mortgage, 
a decree for po.^session of the mortp.aged pro- 
perty on payment of a particular sum. No 
time was fixed in the decree for payment, nor 
did the decree provide for foreclosure in the event 
of the DOD-payment of the mortgage money. 
The decree was never executed, but in 1878 a 
second suit was brought to redeem the mort- 
gage; and it was held that, by reason of default 
in the payment within the time prescribed by 
4w for execution of decrees, the order for re- 
demption must be taken to have operated as a 
judgment of foreclosure so that the mortgagor’s 
second suit for redemption was not maintain- 
able. Gansavant bal Savant v. nara- 
YAN Dhond Savant. 7 B. 467. [Diss.. 8 M. 
478 ; Overruled by 25 M. 300 ; Diss.. 93 P.R 
1908 = 164 P.L.R. 1908=133P.W.R. 1908; F., 

23 B. 592 ; dppr., 13 B. 567, 16 B. 243. 16 B. 
480, 15 M. 366. 3 O.C. 371, 24 A. 44 = A.W.N. 
1901. 194, 26 M. 300, 43 P.R. 1907 = 169 P.L 
B.' 1908 = 101 P.W.R. 1907; D., 14 B. 327.J 
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(258) Sale by mortgagor pending suit for re- 
(UmpUon OtxLission to redeem in enforcement cf 
decree— Purchaser pendente lite— Su6se5Ren^ 
suit for redemption, not maintainable,— O uq U. 
had sued for partitioo, aod the Court, finding a 
mortgage set up by R, passed a decree for re- 
demption, on payment by M. of the amount 
due under the mortgage. Plaintiff who had 
pureba-.,,! from Ma portion of the property 
pendii.g the suit, brought this present suit for 
redemption against M aod R, since M who had 
sold away the whole property did not execute 
the former decree for redemption. He lodged 
the amount found to be due on account of the 
equity of redemption of which he had become 
assignee, and, relying on this as a sufficient 
tender, claimed restoration of the land from R. 
The lower appellate Court held that the plaintiff 
was entitled to redeem the propertv, but the 
High Court decided that the plaintiff’s suit was 
unsustainable. If the rights of M centred in 
the plaintiff by the sale to him, they came to 
him subject to the vent of the suit then pend- 
ing, in which be did not choose to get himself 
made a co-plaintiff. The assignment to the 
plaintiff having been made pendente Ixte, aod he 
not having been a party to the suit by the as- 
signor, he was bound by the decree against the 
latter and bad no right to bring a separate suit, 
and the plaintiff aod his assignor having failed 
to redeem within six months from the decree, 
as ordered thereby, both wore foreclosed. Nor 
could the plaintiff, by any step, prevent tho- 
right of the mortgagee against M from growing 
and perfecting itself during the six months 
allowed for redemption. RamchandRA KO- 
latkar V. Mahadaji KOLATKAR, 9 B. 141. 
[Not F., 10 A. 1.) 

(259) — Redemption — Proof of mortgage other 
than one sued on — Right to claim redemption of 
mortgage so proved. — Where, in a suit for re- 
demption, the plaintiff was unable to prove the 
specific mortgage alleged by him but there was 
proof of the existence of another subsistiog 
mortgage on the property, a decree for redemp- 
tion could not be passed in favour of the plain- 
tiff on the footing of the mortgage so proved. 

Vasudevan Namrudri V. Krishna Pis- 
HARATI. 13 M.L.J. 274. [F., 17 M.L -J. 122 = 

2 M.L.T. 65.] 

{2^0) ~~ Equity of redemption, sale of, in satis- 
faction of decree — Non-appearance of debtors 
after notice — Extinction of equity of redemp- 
tion . — Where, in execution of a decree, the 
equity of redemption is put up and sold and tbe 
debtors, although duly warned by notice that 
their property would be put up to sale, never 
appear and take any steps to satisfy the debt 
so as to retain the equity of redemption, the 
equity, iu tbe absence of proof of fraud, is 
liable to be legally extinguished. SrbENATH 
MOOKER.JEE V. NeRTO KAIiLEE Dossee. i 
W R. 5. 

(261) — Mortgage — Suit for redemption 
Claim by mortgagee to hold land as Inam — Evi- 
1 dence . — Where plaintiff sued for redemption 
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■ 9— Redemption — continued. 

of certain land on the allegation that the 
■defendant held it as mortgagee, and the 
defend-^nt claimed to hold it as luam free from 
payment of Government revenue, and it was 
found that he held Jt under this title since 
1824 up to the commencement of the suit, 
held, that the title of the defendant, which is 
thus fortified by long enjoyment, could not 
be disturbed without clear and unmistakable 
proof of the mortgage. Ramrudeegowda v 
Dessai Saheb. 17 W. R. 8. P. C. 

(2621 — Decree for redemption — Time fixed for 
pat/nient of mortgage amount— Omisi>ion of con- 
sequences of default — Order allowimf payment 
after date fixed — Validity. — Where a decree for 
redemption of mortgage, prescribed the time 
within which to redeem but did not say in 
terms that if the amount were not u^id within 
that time, the right to redeem should become 
barred, — and the decree-holder was allowed to 
deposit after the time fixed, held, on an appli- 
cation for revision, that the order of the Court 
was not one to call for interference under s. 622, 
Civ. Pro. Code, as it was only ministerial and did 
not prejudice the right of the mortgagee, if any 
owing to non-payment witliiu time. BaNDIIU 
V. Shah Muhammad Taki, A. W. N. 1888, 
119. [li., 14 A. 520. J 

(263) — Mortgage — Redemption of one of several 
prior usufructuary mortgages held ty one 
mortgagee — Position o) subsequeyit mortgagee . — 
K. N. and G. were joint owners of a khata — K's 
share being half and N’b and G’s the other 
half. In 1887, the throe mortgaged half the 
khata to M. for Rs. 600. The mortgage was 
to bo without po8so.ssion, unless default m pay- 
ment of interest was made. On the 20th 
January, lUOO, M. obtained a consent decree 
for possession of the land mortgaged, on the 
condition, that the land would bo released on 
payment of Rs. G50. B. the defendant in the 
present suit deposited in Court Us. 650/* to the 
credit of M, who on the 17th August, 1900, 
withdrew the money without prejudice to his 
rights under the second mortgage which K., 
had executed on the 22nd March, 1899, creating 
a further <;harge on the one-fourth share of the 
khata already mortgaged by him, providing 
that, on failure to pay interest as agreed there- 
in, M. would recover possession, liofault hav- 
ing occurred, M , on the 29th August, 1900, 
Bucl for posBossioii. B., who was impleaded as 
a co-defendunt, pleaded that he had paid of! 
the first mortgage and stood in the shoes of 
the mortgagee in respect of that mortgage, hav- 
ing on the 11th July, 1900, got a mortgage of 
Sths of certain specified fields in the khata. 
Held, that the plainlifi's claim was valid 
and B’s pica was not maintainable, as B bad 
notice of the existence of the prior and mesne 
mortgages before the execution of his mort- 
gage and no equities arose in bis favour. There 
18 no authority for the proposition that, where 
two mortgages have been executed in favour of 
one mortgagee, the mortgagor may redeem the 
prior mortgage and use it as a shield against 
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the puisne mortgagee. Bagga Mal v. MotI 
Ram. 54 P.L R. 1903 = 32 P R. 1903. [D , 3a 
P-K. 1904 = 139 P.L.R. 1904. J 

(264) — Decree for redemption— Deposit by 
decree-holder toiuards redemption— Subsequent 
attachment of same amount for costs and with- 
drawal of same from Court— Judgment-debtor's 
right to recover possession. — In a suit for 
redemption, there was a decree in favour of 
plaintilf, with costs. The plaintiff having hid 
to pay a certain amount into Court towards hi.s 
redemption, ho did so. Ho afterwards, got a 
certain portion of the amount, attai:bed in 
execution of his decree for cost, and withdrew 
the attached amount. Thereafter, bo got 
possession under the decree for redemption. 
Subsequently, the judginent-debtor-mortgagei's 
applied for restoration of possessifin of the 
mortgaged premises, on the ground that the 
amount deposited had been reduced by ihe 
attachment, and the lower Court put them in 
possession. Held, on appeal, the lower Court’s 
order giving possession to the judgment. debtors 
was wrong and that the decree-holder was en- 
titled to deduct the amount due to him for 
co.sts out of the amount be had to deposit, and 
that, if, instead of doing ko, he attached a 
portion of the amount deposited, the procedure 
would not be wrong or illegal ;tbe High Court 
directed the judgment. debtors to put the decree- 
holder back in posse-'^sion. Pahmananu v. 
Lok.mandass, 2A L J. 10 = 27 A.392 = A.W.N. 
1904, 283. 

(265) — iV. IV.P. Tenancy Act (II of 1901), 
s. '20— Mortgage of occupancy holding— Redemp- 
tion of a prior valid mortgage— Rights of 
mortgagees. — A usufructuary morlgige of an 
occupiucy holding was executed after the pass- 
ing of the North-Western Provinces Tenancy 
Act. The mortgagee sued to redeem a prior 
mortgagee of the same holding, who>e mortgage 
was executed before the passing of the Act. 
HeW, that the mortgage, under which the 
plaintiff claimed, was invalid and unlawful, as 
contravening s. 20 of the Act, that the plaintiff 
had acquired no right under his mortgage and 
was not entitled to redeem the prior mortgagee, 
whoso mortgage was valid under the law! 

Banmali Pande V. bisheshar Singh 3 
A.L J. 731 = A.W.N. 19U6. 300 = 29 A 129 (A 

W.N. 1906. 182 = 3 A.L.J. 476, F. ; 15 A. 219, 

26 A. 78. R.) (E., 29 A. 327 = 4 A L.J. .30G = A. 
W.N. 1907, 76.] 

(266) — Mortgage by some members only of 
Hindu joint family— Mitakshara Law of the 
Benares School — Foreclosure decree against 
mortgagors only— Subsequent suit for redemp- 
tion by other members— The rights of the mort- 
gagors and mortgagees in such suit— Fresh 
account to be taken — Irrespective of account in 
the foreclosure decree— Rules for the calculation 
of interest. — Certain immoveable property, 
belonging to the joint estate of a Hindu family 
governed by the Mitakshara Law of the Bena- 
res School, was mortgaged by A, B and O. 
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Redemp(ioo — continued. 

tbree of the members of the above family. Tc 
the foreclosure suit brought by the mortgasee 
against A, B and C, the sons and grandsons of 
tne mortgagors. A. B and C. were not made 
parties. After the foreclosure decree was made 
absolute, when the mortgagee sought posses- 
sion. the co-parceners, who had not been made 
parties to the former suit, instituted a suit 
for redemption. The lower Court, while dec- 
reeing redemption, held that the price of 
redemption should be fixed at what was found 
payable m the former suit. Held ; If it be 
taken as a general proposition that the price 
of redemption, to persons, who should nave 
been, but were not, made parties to the fore- 
closure decree i> to be limited to the sum 
fixed oy that decree, regardless of the time 
which may have passed since the decree was 
made, tneii the rule laid down would be at vari- 
ance with the principle enunciated in 15 C.P.L. 
K. 26. it IS uifhcult to see how a foreclosure- 
decree could be regarded as non-existent with 
respect to ihe redemption rights of the plaiutifis. 
and yet oo Used against the correlative rights 
of the defendants. No undue advantage 
would be given to the defendants, if a fresh 
mortgage account, unconnected with the 
account which formed the basis of the fore- 
closure-decree, is now made the foundation of 
the redomptioti-decree The mortgagees are 
not under any legal obligation to create an 
opportunity for redemption, by the mortgagors 
or any person claiming under them, at any 
particular time. Their obligation is limited 
to thi.«-that whenever they might claim to 
foreclose against any such person, they must 
give him a period to bo fixed by the Court 
within which to exercise bis right of redemp- 
tion. Iho mortgage-debt remains a debt which 
the plaintiffs ate bound to pay according to the 
terms of the deed, and they ace therefore liable 
for daily increasing interest while they choose 
fio leave the debt unpaid. This increase of 
interest is not due to any fault of tbe defend- 
aats. The plaintiffs are not bound to await a 
foreclo.sure-suit by the defendants before they 
seek redemption. They could have paid and 
redeemed on any day after the due date fixed 
by the ooud. A decree, which is a dead letter 
go far HS It grants relief to the decree-holders 
IS equally ineffective to bind them, in respect 
of the rights of persons not parties to such 
decree. (18 C. IGl. lU A. 627, 31 M. 258. R.) 
No Court of equity, justice aod good conscience 
would allow redemption in 1908, on payment 
only of the amount declared due in 1901 
the mortgagees having in tbe meantime been 
kept out of possession of the mortgaged 
property. If the defendants obtained physical 
possession for any time, they must account 
for the profits, it any, laken by them during 
that period, or lose their interest therefor. 
If, though in possession (oraterm.tbey, in fact 
obtained no produce from the land, they are 
still liable to allow something for their use and 
occupation of it. If tbe physical possession of 
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the plaintiffs has never been disturbed, under 
cover of foreclosure-decree, by the defendants 
or any person claiming under them, then the 
calculation will be one of unbroken interest 
from the date of the bond to the date of redemp- 
tion. The accoun t muse be made without any 
reference to the foreclosure decree, which, for 
the purpose of this case, munt be regarded as 
having no existence. It is not permissible to 
make any assumption or conjecture as to what 
would have been the precise result*— redemption 
or foreclosure, if plaintiffs bad been joined in 
the foreclosure suit. Ghasiram v. JhinGWA, 
4N.L.R. 168. 

I26i) Forgery of •plaint bond — Decree on the 
basts of earlxer bond, validity of . — A redemption 
suit based on a forged mortgage bond should be 
dismissed, and redemption cannot be decreed 
on the footing of a prior mortgage bond. MaR- 
ANGAL TARWATTIL KARANAVAN v. MOOTH- 

edath Palasseri Kesavan Namrudri. 2 

M.L.T. 65 = 17 M L.J. 122. (13M.L J. 274, 
18 M. 502, i*^.) 

(268; — Redemption of ivhole by person inter- 
ested in part of mortgaged property — Transfer 
of Property Act (IV o/ 18821 . s. 60. — A person 
interested only in part of the mortgaged pro- 
perty is entitled to redeem the whole of the 
property and seek contribution from others. He 
cannot be compelled to redeem his share of the 
mortgaged property, his right being to redeem 
tbe whole .subject to the equities of the other 
persons interested. JATHEVEDAN NAMROODRI 
v. Parameswaran NAMBOODRI. 8 M.L.J, 
309. (16 M. 328, R.) 

12G0]— -Interest— Delay in suing — Redemption 
by co-mortgagor of his share in the property— 
Right of mortgagee to allow partial redemption 

Jurisdiction of Civil or Revenue Court- 
Mortgage with possession — Mortgagor under- 
taking to assist mortgagee in recovering produce, 
status of. — Mere delay m suing is no sufficient 
reason for refusing to allow a mortgagee full 
interest at the stipulated rate. A mortgagee 
is legally entitled to allow redemption by a co- 
morigagor of his share of tbe mortgaged pro- 
perty only. Where a mortgage deed recites 
that possession is given to the mortgagee and 
the mortgagor only agrees to assist the mort- 
gagee in recovering produce from the tenants 
who are in cultivating possession of the 
naortgaged land, a suit for recovery of posses- 
sion by the mortgagee against the mortgagor 
is cognizable by a Civil Court. A mere engage* 
menC by the mortgagor to assist the mortgagee 
in recovering produce from tenants does not 
make him a tenant under the mortgagee ; be is 
at most in some sort an agent for the mort- 
gagee. AHMAD Khan v. ratan Chand. 53 
P.W.R. 1912 = 100 P.L.R. 1912 = 50 P R 1912 
= 13 Ind. Cas. 539. (46 P.R. 1894, F.B., D. 

<£■ Expl.) 

(270) — Right to redeem one of two properties- 
separately mortgaged.— B.. L. and R.B. mort- 
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gaged certain property to B.G. and M. Subse- 
(^uently R.L. alone mortgaged certain ocher 
property to chcm, stipulating tnathe would 
not releem the first mortgage till he redeemed 
the second. R. L and the heirs of R. B. sold 
a pei’cion of the propjrtv comprised in the first 
mortgage to the plaintiff. In a suit for redemp- 
tion of the first mortgage prior to thcseoond; — 
Held, that the second mortgage created no 
charge upon the pDperty comprised in the 
first mortgage, but merely fixed the time for 
payment of the mineydue under the second 
mortgage, and consequently the suit was 
maintainable. G.\nga Ram v. KiRTAUTH 
Rai, 8 A.L.J. 158 = 9 Ind. Cas. 319 = 33 A. 393. 

(271) — Mortgage-dobis, not divisible — Speci- 
fication of separate sh ires — Redemption by co~ 
mortgagor. Mortgage debts are indivi.iible 
except where there is a distinct rio'ice on the 
faoe of the m >rcgage-(l©r*(l of the sep irate sh ares 
of the mortgagors. One of two oo-mortgagors 
or their representatives cm releem the entire 
estate, where such estate is joint and undivided, 
by piyrnonc of the whole of the mortgage 
money. RaM KRISTO MAN.IHBBv. MUSSAMUT 
AMEBROONISSA JJIHEE. 7 W.R. 314. 

{'ilil—'Mortgage Subsequent mortgat/ee's 
right to redeem prior mortgage — Incoyisistent 
plea taken up by defen'iant--~Suit to redeem 
part of mortgaged property. — In Seoteinber 
1679, K, B and B executed a usufructuary 
mortgage in favour of S for R*. 16,000. In 
Pobiuary 18S0, S executed an! registered 
a deed by which bo permitted the mor gagors 
to retain possession of a part of the mortgage 
property by way of maintenance. In December 
1890 K mortgaged a one-fourth share of the 
property to J for Rs. 8,700. The term was 
thirty years. J paid S Rs. 12,000 and 
obtained possession of three-fourths of the 
mortgaged property, I‘ at the same time 
paying Rs, 4.000 and obtaining possession of 
his one-fourth shire. In 1897 B executed a 
mortgage in fivour of the plaintiff, under 
which the latter hecamocntitled to two-fourths 
of the property as the interest of B. The plain- 
tifT sued J, for possession of such interest on 
piymontof Rs. 8.000 out of Ri. 12,000. the 
money which J had paid S. J pleaded that 
the plaintiff could not roin^in a pirt of the 
property and must sue to rodo'm the whole of it 
on payment of Rs. 12 000, aud the pi li ntifl’s 
suit was dismissed on this plea, when the 
pi lintifi brought an>tbof«uit for possession of 
the whole property on piyinenb of R<. 12.000, 
against J., the latter oontondod that the plain- 
tiff as the raor gigos of B\s in’.arost could 
redeem those interests only and could not 
redeem those of K. Held, that the plaintiff, 
having boon forced to take up the position 
which J assigned to him, could not aftecwirds 
turn round and say thit plaintifi could only 
redeem B’s inter jsb and not the whole oropar- 
ty. Held, farther, that, the plaiatiCf, who 
was Booking to ro leem S's mortgage, w is not 
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aSected by K’s mortgage to J. for thirty 
years. Held further, that, at the time at 
which J paid ofi S’s mortgage, S had as mort- 
gagee no right to the profi's of the lands, and 
therefore J by paying o5 the mortgagee did 
not acquire any right to the same. Jawahir 

Singh v. Baldeo Bakhsh Singh. 4 O.C. 

199 (B). 

{2Td)— Transfer of Property Act, IV of 1862. 
s. 60 -Suit by purchaser of right of ^Redemp- 
tion in part of hypolheca to redeem whole mort- 
gage Principle. — A suit, by a purchaser of the 
right of redemption in one of several items of 
property mortgage!, to redeem the whole mort- 
gage, is maintainable, when he has made the 
other mortgagor party to the suit. The character 
of indivisibility of a mortgage exists with refer- 
ence both to the mortgugoe and the mortgagor. 
Except as a m itter of .special arrangement and 
bargain between all the persons interested, 
neither the mortgagee nor the mortgagor, nor 

persons acquiring through either a partial in- 
terest in the subject, can get relief under the 
mortgage except in c-insonance with theprinci- 
pie of indivisibility. HUTHASANAN NaMHUDRI 
V. Bara.meswaran Namhughi. 22 M. 209. 
[R.. 6 O. C. 223. 2 N.L.R. 110.] 

{•HA)^Usufructuary mortgage - Discharge, by 
usufruct — Suit for redemutton of whole property 
by some of several co-mortgagors. — In a suit for 
redemption of the wnole of a mortgage, on the 
ground th.a the mortgage-dfht had been satis- 
fied out of the usufruct, brought by some only 
of several co-raortgagors, the plaintifTs can claim 
their shares only, and the extent of tbeirsbares 
should be determined afi*T making the other 
co-mortgagors parties. FAKIR BAKHSH v. 
SADAT ALI, 7 A. 376=AWN. 1885. 63. 
[i'\. IGA. 251. j 

(275) — Transfer of Property Act (IV of 1882), 
s. 60 — Mortgagee receiving payment of part of 
mirlgage amount — Mortgage, whether broken 
up. — It would be contrary to public policy to 
hold that a mortgagee, by allowing a mortgagor 
to pay off a portion of the mortgaged debt and 
80 release a portion of the mortgaged property, 
thereby breaks up the mortgage contract so as 
to allow the mortgagor or any one else iuiorcbted 
to redeem the rcmiindor of the mortgaged pro- 
perty pie 'cmeal. Otherwise, a hardship would 
beimp^sedo'i in ortg igors. for mortgagees would 
b3 induced to refuse to receive payment of a 
debt on condition of releasing a part of the 
mortgaged property. L\CHMI Narain v. 
Muham.mad Yusuf, 17 A 63= 4.W N 1898 
6. (3 M. 230. 9 M. 463. Not F.) [«.. 18 a! 

189. 2 0 0. 314. 28 A. 155 = A.W.N. 1905, 
225 ; D.. G A.L.J. 337, 31 A. 335.] 

(27G>— Pwre/iuse of a part of mortgage pro- 
perty by mortgagee — Right of one mortgagor to 
redeem his share only— Transfer of Property Act^ 
1882, s. 60. — When the mortgagees purohase 
the equity of redemption in a portion of the 
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mortgapd property, the integrity of the mort- 
R'ige IS broken up, and one of the several mortea- 
gors IS entitled to redeem only his share of the 
mortgaged property. MUNSHI v. D^UL\T 4 

” = 29 A. 262. il3 
Now, 31 , 1 . .3.35 = 6 A. L.J. 387 = 1 Ind. C«. 


\ill)~yioHgaqp..decree-Several parcels oj 
'»0'‘'l'iged property— if portion, nent of debt.- 

When. JQ execution of a decree, property subject 
to am-)rtgage wassold in several parcels and 
purchased by several persons, one parcel beiofi 
purchased by the mortgagee himself, the pur- 
chaser of a parcel is entitled to redeem on 

valuation of the several parcels and payment ol 

CtOssyrn Luch- 

r SINGH, 4 C. 

L.R. 294. (13 M.I.a. 401, F.) [R., 8 G- 690.] 

/■'-rtcfiouQ/ share of joint 
estate Dutu of mortgagee to see to receiots and 
expenses One of several joint mortgagors, right 

of, to sue bu himself to redeem. — It is the dutv 

of a mortgagee of a fractional share of an estate 

of VhL” 'tenancy to see that he receives out 
of the estate all that the mortgagor ought to 
have received. It is his duty to%oe. nof only 
that all assets are realised and brought to 

account but also that the expenses are regu- 
lated wuh care. There is nothing to preclude 

Tf on«^ mortgagors from redeeming and 

If one of the mortgagors chooses to pay the full 

take ir'ln V mortgagee mu»t 

whar hL the property, nn matter 

what his share may be Mikza ALI Reza v 

TARASOONDAREE, 2 W R. 150. 

(279) — Suif for redemption by one of several 
moHgagors- Purchase by mortgagee. ~-\Vhoro 

a mortgagee purchases the interest of some of 

the mortgagors, the remaining mortgagors are 

entitled to redeem on paying the.r just propor 
the monies advanced, Kesree v. Seth 

IW 619^} ' f' B. = A.\V.N 1897. 163. 

mor/,7a!7ee of share in 
equity of redemption — Right of one joint 

^rtgagor to redeem - Partition imong 

necessary.— It is not necessary 
that the owner of a share in the equity of 
redemption should sue for partition for ’the 
ascertainment of his share before be sues 
for redemption. He has a right to redeem 

the circumstance 
that the mortgagee had acquired a share in 

redemption cannot defeat his 

TOSHT ft ^^‘^^CHANDRA DiNKAR 

JOSHI* 15 B. 24, [R 21 B. 619 • /) 28 A 

if®7A W.N. 1905, 255 ] Sp» ^KAji 
Daji V. Lakshman Bala, 15 B. 27, Note. 

(231) Redemption, where mortaagor and 
mortgagee have both acquired inteiests in the 
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mortgaged property — Mortgagor cannot redeem 
whole against the will of the mortgagee — Adverse 
possession of mortgagee — Held, that, in a 
redemption suit, tbe general rule is that a 
person interested in pact only of the mortgaged 
property may insist upon redeeming the whole 
0 It, but where the mortgHgee has acquired 
part of the mortgaged property, a purchaser of 
°rily Cannot redeem more than his own 
^are, against the will of the mortgagee. 
B. Mustafa Khan v. Shadi LAll, 10 O.C. 

‘6 C).c. 223, 28 A 1. P.G.. 6 O.C. 279, R.; 
13 I^I.I.A. 404, Overruled } 


Mortgagee acquiring part of equity of 
redemption by inheritance — Right of another 
part-owner to redeem the whole mortgage— 
Partition not yiecessary before redemption — 
Mortgagee s right to maintain his posse 5 Ston 
till purttticn— Custom — Common land. — Where 
a mortgagee has acquired a share in tbe equity 
of redemption, a pare owner of the equity of 
redemption can only redeem his own share 
and not the shares of his co owners, because 
the security has been broken up. (5 G.W.N. 
83. 28 A. 150 = A W.N. 19U5, 225. 29 A. 262 = 
A.W.N. 1907. 49, 4 A.LJ. 74, F.) There is 
uo distiuction between acquisition by purchase 
and acquisition by inheiitance ou the part 
of a inortgagee. (1 Ind. Gas. 779 = 6 A.L-J. 
387=31 A. 395, i*’.) A, as the sole owner 
of certain property, mor'giged it to B. A 
subsequently died and left no heirs. The 
land then became shamdxtatdeh, and so tbe 
property of the whole body of the proprietors 
of the village, of whom B was one. Plaintiff 
sued to redeem tbe whole land asserting that, 
as one of the proprietors, ho was an interested 
person and had the right to redeem the whole. 
Held, (1) that the plaintiff could only redeem 
his own share of the property but not tbe shares 
of other proprietors, as the mortgage-security 
had been broken and no co-sharer was an 
interested person as regards his fellows. llO B. 
018. 15 B. 24, 21 B. 6 j9. Expl. <C Not F.) (2) 
that, it was not necessary for plaintiff to parti- 
tion the shamilat before redeeming his own 
share of the mortgage. (15 B. 24. Rel. on ; 6 M. 
61. 20 M. 295, Diss.f (3i that, being in posses- 
sion not as a co-sharer but as a mortgagee, he 
could not take advantage of the rule of custom- 
ary law that no other co-'harer could inter- 
fere with hi^ actual pos-ses-JiGn until partition. 
Shankar Das v. Gobind ram, 197 P.L.R. 
1911 = 11 Ind. Gas. 100 = 62 P R. 1911. 


(283) — Mortgage — Redemption — Accretions — 
Right to recover — Omission to adjudicate — 
Second suit— Act VIII of 1859, s. 7.— In suing 
for redemption of his estate, a mortgagor sues 
for it without specification of all conceivable 
details in the state in which it exists at the 
time- Such a suit must be deemed to include 
a claim for restoration of all accretions and 
improvements which the estate might have 
received while in tbe hand.s of the mortgagee- 
Where the Government sold certain fruit trees 
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to the mortgagee hs occupant, such trees must 
be held to form a portion of the mortgaged 
estate, and as such, liable to redemption on 
payment of the mortgage amount, of the money 
laid out in purchasing the trees and of other 
reasonable expenses. {Appr., n B.H.C. 'dl- H. 

170.J . Where a Court omits to 
adjudicate upon part of the claim, it is compe- 
tent to the mortgagor to bring a second suit in 
respect of that part. S. 7 of Act VIII of 1859 
does not bar such a suit. In this case, a second 
suit for the trees was held not to be barred 

Bakshiram Gangauam V.DARKU TUKAKAM 
Jo Korn. L.r! 

(234)— Aforf< 7 a( 7 e by three persons — Equity of 
redemption subsequently partitioned among 
them — Suit for redemption by two sharers — 
Effect — Sale of entire equity of redemption — 
Suit by purchaser for redemption of one-third 
share of the property— Set-ojJ.—\. B. and G 
(three undivided brothers), after mortgaging 
their common family property, ellocted a parti- 
tion of the equity of redemption among them- 
selves. Two of the mortgagors (A andB) then 
redeemed their two shares on paying two-thirds 
of the principal and interest due and also two- 
thirds of a sum said to be due on account of 
excess assessment paid by the mortgagee in 
respect of the mortgaged lands. Thoplamtifl, 
AS purchaser at Court-sale of the whole 
of the mortgaged property, sued to redeem 
the remaining one-third portion of the pro- 
perty, and was met by the defence that he 
must pay, together with the mortgage-money, 
one-third of the sum which the defendant 
alleged be had paid as assessment. The lower 
Appellate Court having found that the mort- 
gagee-defendant had not proved the alleged 
payment of assessment, gave a decree in plain- 
tiff s favour, on payment by him of oiio-third 
of the mortgage-money loss the amount paid 
as assessment by tbe two mortgagors (A ana B.) 
On appeal, the High Court varied the lower 
Court H decree and held that the amount should 
not be deducted from the mortgage-money. The 
mortgagors had severed their interests under i 
the mortgage and the mortgagee had chosen to 
recognise their partition as Hhown by his allow- 
ing two of them to redeem their two-thirds 
shares and by giving tnem possession. The 
plaintiQ’s right to redeem his one-third share 
was perfectly distinct from tbe former transac- 
tion and there was no longer any joint account 
to which tbe sums previously paid could bo 
credited. LaKSHMAN GIRIRAYA NAIK v. 
Madhav Krishna Shknvi, 13 B. 186. [R . 

-6 C.L.J, 46. 10 C.L J. 160.] 

(286) — Purchaser, mortgagee, remedy of, in 
suit against person excluded in the mortgage suit 

Mortgage sum, mode of adjustment of — Pro- 
portionate amount payable, ascertainment of — 
Amendment — Converting suit of one nature to 
dnother.— When the mortgagee, in execution of 
•a decree obtained against the owners of the 

0. VII-28 
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equity of redemption except one. has brought 
the mortgaged property to sale and purchased 
It, he may bring an action for declaration of his 
title as purchaser at the mortgage sale and for 
recovery of possession, subject to the exercise 
of the right of redemption of the person exclud- 
ed. Quicre . — Whether it is open to a mort- 
gagee. who has omitted to implead a necessary 
party, to maintain another suit to enforce Ins 
security against the party excluded. If the 
mortgagee has purchased some of tbemortgaged 

properties, the defendant is entitled to redeem 

his own share in tbe dispuied property, upon 
payment of a proportionate part of the amount 
due on the mortgage (5 C.L.J. 315=11 C.W.N. 
40-3, II.) To find out the proportionate amount 

payable by the defendant, the value of all the 

properties comprised in the mortgage security 
a,t the date of the execution thereof should be 
first determined, as also the value of tbe disput- 
ed property. The principal amount of mort- 
gage must then be distributed over all the pro- 
perties comprised in the mortgage and the 
amount fairly chargeable to the share of the 
disputed property, proportionate to its value, 
will have to be cilculatod. Theamouotso fixed 
is the principal, which the defendant may be 
called upon to pay. Interest on this amount 
will run at the rate specified in the mortgage 
contract, from tbe date of the mortgage to the 
date fixed for re payment, in the decree made 
in the mortgage suit, and further interest at the 
Court rate, between the date fixed for re-pay- 
inent and the date of actual realization. The 
principle is equally applicable whether the dec- 
ree iu tbe mortgage suit was upon contest or by 
consent. Against the sum so found due to the 
plaintiff should be set ofi the profits, if any, 
which may have been realised by the plaintiff 
by bis posses.-Hion of the disputed share (31 I A 
67 = 31 C. 332 = 8 C.W.N. 609. 3 C.L.J. Gil, R.). 
Whorl the mortgagee, who, iu execution of his 
decree, purchased the mortgaged property, 
WHS subsequently deprived of it, then institut- 
ed a suit for recovery of the purchase-money 
against the person who was not made a party 
in tbe mortgage .suit, on the ground that the 
effect of the previous litigation between the 
parties had been to deprive him of the disputed 
property, as also on the ground that the insti- 
tution was duo to the dictum in the judgment 
of the High Court, leave was granted to the 
plaintiff to amend his plaint and convert the 
suit into one for recovery of possession of the 
disputed share, subject to the exercise of the 
right of redemption of tbe defendant. JUGDEO 
Singh v. Harihullah Khan. 6 C.L.J 612 
= 12 C.W.N. 107. (1 G L.J. 337. D) [R.. 10 
C.L.J. 189 = 36 O. 726= I Ind. Cas. 549, lO C. 

L.J. 150=1 Ind. Cas. 261.] 

Mortgage- Redemption— Co-sharers— 

Construction.— Vfhero several share-holders in 
an estate have executed a joint mortgage of it, 
and have all subsequently executed deeds of 
further ohargo to which one or more have been 
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p-irties. a purchaser of a portion of the estate 
from all the co-sharers, suing for redemption 
of the whole estate, must discharge all the 
debts which they jointly or severally charged 
on the property, for be represents all the co- 
sharers. A mere agreement in a bond execut- 
ed by a mortgagor suhsequeotly to a mortgage, 
to the effect that "after the expiry of the mort- 
gage, svhen the time comes for payment of the 
mortgage money, first I will pay this bond 
with interest and after that I will pay the 
amount of the mortgage," is sufficient to create 
H charge on the mortgaged estate. Bhug\V\n 
Dass V. Mahomed Jafer, 4 N.W.P. tei. ’ 

(2B7) Decree oblavied by prior mortgagee — 
Part of mortgaged, property sold in execution^ 
bale subject to subsequent mortgage, effect of, on 
of redemption of remaining properties — 
Right to redeem on payment of proportionate 
^nortgage debt. — lu 1874. plaintiffs had mortgag- 
ed various lands witboui possession In 1870 
they again mortgiged to defendants 1 and 2, 6 
plots of land ana 6 houses and placed them in 
possession. At the sale held in execution of a 
decree obtained by the prior mortgagee, the 
said defend ints 1 and 2, the subsequent mort- 
gagees with the 4th defendant, purchased the 
right of ihe plaintjfls to redeem 3 of the said 
plots. Pliintiffs brought this suit for redeem- 
ing the rest of the property. The lower Court 
bad allowed thorn to do so but only on pay- 
ment of the full mortgage debt. The High 
Court held that this was wrong. The lower 
Court had ignored the fact that the property 
purchased by the defendants was sold subject 
to the mortgage and was still burdened with 
the mortgage debt. The plaintiffs were entitled 
to redeem part of the mortgaged property 
since the mortgagees bad themselves acquired 
the share of their mortgagors and so severed 
their interests under the mortgage. The suit 
was, in the result, remanded to the lower 
Court for the purpose of ascertaining what 
proportionate amount of the mortgage-debt 
was charged on the property purchased by the 
defendants for the purpose of deducting that 
from the whole mortgage amnunt in order to 
ascertain the amount payable by the plaintiSs. 
PiRJADA AHMAUMIYA PlRMIVA v. SHA 
Kalidas Kanji, 21 B. 544. [/i., 6 Bom. L-R. 
284 : D., 24 M.9C.J 

(288) Mortgage-Suit for redemption of part 
of property— Objection to frame of suit—Subse' 
quent suit avoiding objection.— Tho equity of 
redemption in a Talooqua comprising l6 villa- 
ges was sold in auction in satisfaction of a 
decree against the original proprietor and 
mortgagor and his heirs. Defendant, the sub- 
mortgagee of the Talooqua purchased twelve 
villages. Three villages were brought by other 
parties and the remaining villages by the plain- 
tiff. The latter sued to redeem the village they 
had bought, without making the purchasers of 
the other three villages parties to the suit. 
Defendant objected inter alia that the purchas- 
ers of the other three villages ought to have been 
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made parties to the suit, and this objection 
was eventually upheld. The plaintiffs then sued 
to redeem three villages and one-fourth of 
another, making the owners of the three villages 
defendants. The lower Courts decreed the claim. 
On special appeal, the defendant questioned the 
^aintiff’s right to redeem the three villages. 
Held that the defendant having forced the 
plaintiffs to bring the present suit, could not 
turn round upon them and object to their 
doing what they were absolutely directed to do 
by the Court, i.e., that they were bound to 
redeem the other three villages it thev proposed 
to redeem the village they had bought. Na- 
WAB Ahmed ali khan v. Jawahir Singh, 

1 Agra 3. [Overruled on appeal. 13 M.I.A. 
404; Not F., 2 A. 565.] 

{'2Q9)~Mortgage of whole village — Suit for 
redemption by one of the joint mortgagors or 

his representatives— Right to sits.— The defend- 
ants who were mortgagee.^ of an entire village 
subsequently purchased the equity of redemp- 
tion in respect of a portion of it. Plaintiff 
claiming to represent the joint purchasers of 
the equity of redemption in another portion 
of the village, one by purchase and the other 
by descent, sued to redeem the entire estate. 
The defendants questioned the validity of the 
sale to the persons through whom the plaintiff 
claimed and impugned bis right as heir, Held, 
that the defendants fraortgag- es) were not 
entitled to question the sale as they did not 
contest it when the sale took place but bad 
only preferred their claim to a right of pre- 
emption, and inasmuch as the estate was 
joiutly purchased by the persons through whom 
the plaintiff claimed, the right of the plaintiff 
to one-half of it by purchase b?ing unquestioned, 
his title to redeem th® whole of the joint e.state 
was established. BlTTHUL v. TOOLSEE R.\M, 

1 Agra 123. 

(2y0j — Owner of portion of equity of redemp- 
tion, right of, to redeem whole property — Dien 
on other portions in favour of redeeming co- 
owner. — In cases where there are two owners of 
parts of the equity of redemption, the mort- 
gagee could enforce his rights under the 
mortgage against both together, or against 
either of the two, leaving that one, if forced to 
pay the whole sum. to recover the proper 
rateable contribution from the other. Oo 

the other hand, it is competent to either of 
such part-owners to redeem the whole and seek 
contribution from the other. Whichever of 
the two redeemed, he would have a lien on the 
share of the other for the proportional contri- 
bution of that share to the sum expended iQ 
redemption, and this right or interest would 
be as capa ble of transfer as the aggregate group 
of interests called ownership. The vendor to 
the plaintiff, in this case, having purchased 
only a portion of the property mortgaged, the 
mortgagor having retained hisequity of redemp" 
tion, even after the Court-sale, the mortgago 
of the property again by him to the defendant 
was valid so that the plaintiff could not recover 
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possession of the property mortgaged to the 
defeDdaot without paying the amount of his 
lien. VITHAL NILKANTH PINJALE V. VISH- 
VASRAV, 8 B. 497. [iR.. 13 B. 45, 3 N.L.R. 

(291) — Otoner of part ot an estate— Redemp- 
tion Right of one who redeems Oie whole 

The owner of the equity of redemption 
of part of an estate under mortgages is entitled 
to redeem the whole of the mortgaged estate, 
if the mortgagee insists upon his right to have 
It so redeemed. fR , 21 B. 619, 21 M, 18 
61 P.L.R. 1904 ; D.. 9 M. 92.] When a part 
owner so redeems the whole estate, he thereby 
puts himself in the place of the mortgagee 
redeemed, and acquires a right to treat the 
original mortgagor as his mortgagor, end to 
bold that portion of the estate, in which he 
would have no interest but for the payment, 
as a security for any surplus payment ho may 
have made. ASANSAH HaVUTHAN v. VA- 
UANA RaU, 2 M. 223. 

(292) — Suit to realize balance of mortgage- 
debt—Pnrchase oj equity of redemption— Pro- 
portionate share of the debt. — Where the plain- 
tifi, purcdaser of a mortgage-decree, sought to 
sell a share of one of several properties com- 
prised in the morigage. to satisfy the balance 
due on the mortgage, the defendant, who had 
purchased the equity of redemption in that 
share, would no doubt bo entitled to insist 
that the property should bo burdened with 
no more than a proportionate amount of the 
original mortgage-debt and might claim to 
redeem th-tt share upon payment of that r/uofa; 
but, wbero ir, had not been shown whit that 
proportion \vm. nor had the rnonoy been paid 
into Court, the plaintifl would be onticlod to 
enforce the attachment. HlKOY Nauain v. 
SYED ALL VOOLLAH. 4 C. 72 = 2 CL.R. S80. 
(13 M.I.A. 404. F ) 

(293) — Mortgage — Court sale of equity of re- 
demption — Portion only purchased by mortgagee 

Suit for redemption —Partial redemption. — k 
mortgagee is entitled to say to each of several 
persons who may have succeeded to the mort- 
gagor 8 interest that ho shall not bo entitled to 
redeem a part of the property on payment of 
part of the debt, because the whole and every 
part of the land mortgaged is liable for the 
whole debt. But a mortgagee who has acquired 
by purchase a part of the mortgagor’s rights 
and interests is not entitled to throw the whole 
burden of the morigago-dobt on the remaining 
portion of the equity of redemption in the hands 
of one who has purchased it as a sale in execution 
of a decree against the mortgagor. Such a pur- 
chaser would bo entitled to redeem the portion 
of the property purchased by him on payment, 
not of the whole but such portion of the debt 

as is proportionate to the relative value of the 
mortgaged properties. MaHTAH SINGH v. 
Mishee Lall. 2 Agra 88. {F., 24 W.R. 24. 12 
O.W.N. 745; R.. 2 A 665 20 A. 23 = A.W.N. 
1897. 163. 22 A. 284. F.B. = A.W.N. 1900. 69, 
26 A. 72 = A.W.N. 1903,190.] 
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(294) Mortgage by some members of a joint 
Hindu family, sutf for foreclosure of, omis*iora 
to implead other members in— Right of omitted 
numbers to sue to redeem entire property. — In a 
suit for redemption of the whole of a mortgaged 
property brought by some members ot a joint 
Hindu family, it appeared that the uefendant- 
mortgagee had, in a previous suit by him lor 
foreclosure of the same mortgage, omitted to 
implead the plaintiffs as parties thereto, though 
he had notice of their interests. On a couien- 
tion by him, however, that the plaintiffs ought 
not to be allowed to redeem the whole property, 
but must be limited to their shares alone, held, 
the character of indivisoility exists not only 
with reference to the mortgagee, who may 
generally be more benefited thereby, but also 
with reference to the mortgagor and persons 
acquiring through either any partial interest in 
the subject; none of whom therefore, can get 
relief under the mortgage, except in consonance 
with the principle of its iudivisibility. Further, 
on general principles, the mortg igee should not 
be allowed to utilize bis own neglect of a duty 
imposed by law and his failure to implead 
proper parties, to gain for himself a hotter 
position than he would otherwise occupy ; and 
the plaintifl.s, therefore, had the right to redeem 
the entire property mortgaged and such right 
ought not to be restricted to what would have 
been the share of each of them on partition. 
Dindayalv. Sukoua.i Singh, 2 N.L R. 116. 
(22 M. 209, ; 3 C.P.L.R. 82, 28C. 517, R.) 

(R.. 5 N.L.R. 117, 5 N.L.R. 103; Diss., 

4 N. L. R. 168. j 

(295) —Redemption of part. — A mortgagor of 
an undivided sbare may redeem the entirety, 
at any rate if the inortga.»ee does not object, 
and may be compelled to do so if required by 
the mortgagee. CHAUDHRI AHMAD BAKHSII 
V. Seth Raghuhau uaval, 7 Bom. L R. 
912=2 C.L J. 413 = 28 A. 1 = 10 C. W N. 1 15 = 

15 M L J. 407 = 2 A.L.J. 813 = 32 I. A 229 = 8 
Sar 882. 

(296) o/ a prior mortgagee to compel 
puisne mortgagee to redeem the lohole— Redemp- 
tion of a portion of th<i mortgaged property 
where the mortgagee refuses to alloio redemption 
of the whole— Estoppel by defence raided in the 
previous case. — Under a mortgage of Septem- 
ber, 1879, and a subsequent agreement. S be- 
came the mortgagee iu possofision. for a term of 
12 years, of a 4 annai share of K and an 8 annas 
share of B in two villages. In December, 1888, 

K mortgigod his 1 annas share for 30 years to 
the plaintiH, who redeemed the mortgage of 
1879 and took possession of both shares. In 
1897, B mortgaged his 3 annas share to the 
defoudant, who then sued the plaintiO for 
redemption of that share on the payment of 
the amount due on it under the mortgage of 
1879. The plaintia insisted on the defendant 
redeeming the whole share of 12 annas, and the 
defendant’s suit was dismi.ssed. In 1899, the 
defendant brought another suit for redemption 
of both shares, obtained a decree and took pos- 
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session. In 1901, plaintiff sued for redemption 
of ihe 4 annas share of K only, on payment of 
the amount due on it under the mortgage of 
1^79. but offered to redeem the share of 2^ also. 
The defendant did not accept the offer. Held, 
that the plaintiff was entitled to redeem K's 
4 annas share. JAWAHlIl SiNdH v. BALDEO 

Bakhsh Slngh, lOOC. 193, P.c. = 6 CLJ 
672 = 12 C.W.N. 515. 

(297) Mortgage — Redemption of mortgage by 
one of co-mortgagors~'Charqe iipon co-mortgagor 
share of mortgage debt — ‘'Obtains vossession," 
meayiing of—Transjer of Prouerty Act, s. 95 — 
Joint decree against several mor:gagors.~H 
mortgagad a two annas share to R for Rs. 1,000 
with interest at the rate of Rs. 1-9 per cent. 
On his death he left as his heirs his brother 
the plaintiff, and the defendants who were bis 
widow and three daughters. The plaintiff paid 
Rs. 1.000 on account of the mortgage-debt and 
subsequently Ks. 4^0-6 0 more in satisfaction 
of a simple money decree obtained for the 
balance of that debt. The plaintiff then 
brought a suit against the defendants alleging 
that he had a charge on the mortgaged property 
for the share of the mortgaged debt which was 
due frocn them and which he paid, and that be 
WHS entitled to a decree for sale of their share 
in default of payment. He further alleged 
that the defondaots were jointly liable. Jieid, 

that the plaintiff had a charge on the share 
of each of the defendants for the latter’s 
proportion of what the former had paid to 
red'jem the mortgage. The liabilities of the 
defendants were however separate and the 
plaintiff was not entitled to a decree fer the 
sale of their share jointly on their failure to 
pay their proportion of the mortgage-debt, but 
he wa.s entitled to separate decree against each 
of them in proportion to her share of that debt. 
Held, further, that as all the money, by the 
payment of which the debt was discharged, was 
paid by the plaintiff, it must be held that ho re- 
deemed the mortgage. It did not matter that 
part of the debt was paid before the mortgat^ee 
was entitled to recover it. or that, for the other 
part, the mortgagee had obtained a simple 
money decree which the plaintiff satisfied. Held, 
further, that in s. 95, Transfer of Property Act, 
the words, ‘'obtains possession” may be inter- 
preted to mean “obtains possession when the 
mortgagee had possession uoder his mortgagee. ’ ’ 
Ghulam Maula Khan v. Musammat 
BANNO KHANAM. 4 O.C. 273. 

{298i — Boinbay Regulatwri I of 1800, $. 13 — 
Limitation for redemption of mortgage of land 
made prior to Act XIV of 1859— Limitation Act 
XV of 1877), s. 19 — Acknowledgment — When 
mortgage properly is split up, acknowledgments 
by different sharers are valid in respect of the 
whole property. — No period of limitation was 
fixed, by any Actor Regulation, for redemption 
of a mortgage made prior to the passing of Act 
XIV of 1859. 8. 13 of Bombay Regulatioo I 

of 1800, did not apply to redemption or other 
mortgage suits. A condition in a mortgage 


continued. 

9. — Redemption — continued . 

deed, that the mortgagor shall not redeem be- 
fore he has paid off a personal loan, shall be 
given effect to in cases not governed by the 
Transfer of Property Act, 1882. But such a 
condition is a clog on the equity of redemption 
and not enforceable in cases governed by this 
Act. Where the mortgaged property having 
j been split up into two, each sharer represented 
his own share and made an acknowledgment 
in respect of it, and the two acknowledgments 
put together comprised the whole property, it 
was held that those were valid acknowledg- 
ments within the meaning of s. 19 of the 
Limitation Act, 1877, although they were not 
signed at one time by all the mortgagees of 
that time or by each one in respect of the 
whole of the mortgaged estate. HiRALAL 
ICCHALAL MAJMUNDAR V NAUSILAL CHA- 
TUIUiHUJDAS DESAI. 11 Bom. L R. 318 = 2 
Ind. Cas. 469. (17 B. 173, 18 A. 458, D.) 

U99)— Transfer of Property Act (IV of 1882), 
GO Partial redemption of a puisne mortga- 
ge — Puisne mortgagee not party to prior 
mortgagee's suit and vice versa — Second mort- 
gage only of a portion of property — Independent 
decrees obtained by both mortgagees — Property 
sold in both decrees — Puisne mortgagee's right 
to redeem only that portion which was mortga- 
ged to him — Effect of second sale on mortga- 
gor's right of redemption — Prior mortgagee 
not alloived to redeem the puisne mortgagee — 

A prior mortgagee brought a suit on his mort- 
gage and got a decree for sale of the mortgag- 
ed property. Plaintiff, who was a puisne 
mortgagee lu respect of a portiou of the same 
property, was not made a party to this suit. 

In execution of the decree under the first mort- 
gage, the whole mortgaged property was pur- 
chased by the defendant- Suosequently the 
plaintiff brought a suit on bis second mortgage 
and got a decree for sale, without impleading 
the prior mortgagee or the auction-purchaser 
as a pirty to his suit. In execution of his 
decree, the plaintiff himself purchased the share 
mortgaged to him. He then brought a suit to 
redeem this share on payment of a proportion- 
ate amount due on the first mortgage. Held, 
that the plaintiff was entitled to redeem the 
share on payment of a proportionate amount 
due on the first mortgage, and be had not lost 
the right of redemption obtained by his mort- 
gage. Heidi farther, that the defendant was 
not entitled in virtue of his purchase to redeem 
the plaintiff. Even if it were assumed that 
the prior mortg*gee stood in the shoes of the 
mortgagor, the mortgagor’s right of redemp- 
tion no longer existed, inasmuch as a decree 
was passed on the puisne mortgage and the 
property sold in execution of that deceree. 
HAR SAHAI V. MUKKARRAM HUSSAIN, 1 
Ind. Caa. 605. (28 B. 153. D.) 

(300) — Share in p-^tti —Partition — Mort- 
gaged property entered as a share in new mabal 
but alleged by mortgagor to consist of separate 
plots— Decree to which mortgagor is entitled.-^ 
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9. — Redemption — continued. 

Certain property was mortgaged as a share in 
a patti. After the mortgage, a partition took 
place and the mortgaged property was trans- 
ferred to aoothet mahal and again described as 
a share in the mahal. The mortgagors sued 
for redemption, but claimed possession of cer- 
tain specific plots of land as representing the 
share originally mortgaged. Field, that in such 
a suit, the plaintiffs could only get a decree for 
possession of an undivided share, and if they 
wanted the specific plots must apply to the Re- 
venue Courts for a partition. CHANDAN SinGH 
V. Ram Singh. A.w.N. 1906, 7. 

(301) — Ex-j^^prxetary tenancy ^Mortgaqe of 
proprietary rights — Rights sold and purchased 
by mortgagee — Amount payable o>i redemp- 
tion, — ■ After a usufructuary mortgage of 
certain sir lands, the mortgagee purchased 
the sir and Zamindari rights, the mort- 
gagor becoming an ex-proprietary tenant. On 
a suit for redemption being brought, held that, 
the mortgagee having himself broken up the 
integrity of his security, he cannot bo permitted 
to cast the whole burden of the debt upon the 
ex-proprietary rights. CHUNI LAL v, SiKISHAN 
SINGH. 8 A.L.J, 227 = 33 A. 434 = 10 Ind Cas. 
729. 

(302) — Redemption — Mortgagor cannot be corn- 
pelled to redeem the whole property-^Reiinquish- 
ment of one portion — Transfer of Property Act 
(IV of 1882), s. 85. — A mortgagor cannot 
be compelled to redeem the whole of the mort- 
gtged property. He is bound to pay the whole 
of the mortgage debt before ho can redeem any 
portion of the mortgaged property ; but subject 
to this condition there is nothing to prevent 
his relinquishment of the right to redeem one 
portion of the property while suing to redeem 
other portions. VENKATVARAHACHAUYA v. 
Kotuapa, 3 Bora. L.R. 933. 

(303) — Redemption of whole mortgaged pro- 
perty when portion of it purchasedby mortgagee, 
suit for — Redemption of whole mortgage by 
owner of part of the equity of redemption. — A 
person interested in part only of mortgaged 
property may insist upon redosming the whole ; 
but when a mortgagee purchases a part of the 
property, bho latter oan insist upon retaining 
the portion so purchased but he is not entitled 
to have the redemption restricted to the into- 
«8t of the plaintiff who seeks to redo^im. 

Paiiwan Singh v. bisheshar singh. 9 0 C. 
63. [i?., 12 O.C. 205.] 

(304) — Redemption of whole of mortgaged 
property by owner of part of equity of redemp- 
tion — Failure of plaintiff to tender the mortgage 
money us required by mortgage-deed — Circum- 
stances under which tender may be excused — A 
share in a village wns subject to a mortgage in 
favour of 3 persons 0. L and B for Rs. 3.000. of 
which C and L were entitled to Rs. 1,685 and 
B was entitled to Rs. 1,315. The mortgagees 
obtained possession of the share when Rj. 10,000 
wore due upon the mortgage. The same 
amount was duo at the date of a suit for 


Mortgage —continued. 

9* — Redemption — continued, 

redemption against B by a person in whom the 
rights of C and L were vested and who with one 
of the defendants had acquired all the rights of 
the mortgagor The mortgage-deed provided 
that the mortgage-money should be tendered 
or piid in the khali fast but the plaintiff had 
made no tender in the khali fasL Held, that 
under the circumstances, the plaintiff could 
rniintain a suit for redemption, though he had 
made no tender in the khali fasl. Held, also, 
that the plaintiff representing C and L as mort- 
gagees was entitled to the same proportion of 
the sum due as of the principal sum secured. 
Held that although the plaintiff was at 
the date of suit only part owner of the right to 
redeem, he was entitled to redeem the whole of 
the mortgage. The general rule is that a person 
who owns a part only of the equity of redemp- 
tion can claim, and if the mortgagee so wishes, 
is bound, to redeem the whole rnortgige. but 
when both the plaintiff and the defendant' have 
acquired parts of the equity of redemption, the 
plaintiff cannot redeem the whole against the 
will of the defendant. B. SiDH GOP\lj v 
Nanhu Khan. 6 O.C. 223. {R., 9 O.C. 63* 

10 0.0.81.] 

i^Ob)— Redemption, suit for-^ Joint mortgages 
—Right of person interested in part only of equity 
of redemption to insist upon redeeming whole 

property— Validity of mortgage signed by third 
party for mortgagor wilhhis author ity —Personal 

signature of mortgagor on mortgage-deed — 
iransfer of Property Act, s. 59.— M and G 
owned a three-fourths and a one fourth share 
respectively in certain land. In 1872, they 
jointly mortgaged the whole to the defendant. 
G’s share became vested in bis three grand- 
children A.. A. I., and A.H. In 1893. M mort- 
gaged his share again to the defendant by a 
deed which was signed for him at his request 
by another person and which po-tponod the 
redemption of the mortgage of 1872 from 1296 
to 1350 Facli. M died having devised his 
share to A.J. After 1296 F. tbe plaintiff as 
purchaser of the right of A., A.), and A.H, 
sued for redemption of the entire land. Held, 
that joint character of tbe mortgage of 1872 
had been destroyed by the deed of 1893 and 
therefore the plaintiff, so far as he represented 
G. could not insist upon redeeming the entire 
land, that so far as he represented M, he was 
bound by the provision in the deed of 1893 and 
could not as yet redeem M's share but that, 
under the circumstances, ho was entitled as 
the representative in interest of G to redeem 
G’s share alone. Held, also, that s. 59 of the 
Transfer of Property Act, does not require the 
personal signature of the mortgagor but a 
mortgage is signed by the mortgagor within 
the meaning of that section, if his signature is 
affixed for him with his authority. Therefore, 
the deed of 1393 had been validly executed. 
Mirza Haidar Alt v. Ra.ja Jang Bahadur 
Khan, 6 O.C. 279. [R., lo O.C. 81 , 11 O.C, 

73.] 


443 


THE ALL INDIA DIGEST. 


444 


M origage —continued. 

9. —Redemption— con/inited. 

f306) — Mortgagee-Redemption —Purchase of 
share m mortgaged prooerty —Right of purcha- 
ser to redeem his share. —Where a share in pro- 
perty usufructuarily mortgaged was sold and 
the purchaser sued for redemptioo of his share 
on the ground that the mortgage-debt had 
been completely satisfied, the suit oould not be 
held uomaiutainable ou the ground that the 
plaintiff s claim related only to a portion of 
the mortgaged property. LaLLA Daibee 
PERSHAD V. BEHAREE LALL, 3 Agra 33. 


(307) Xwo mortgages over same property — 
Mortgagor entitled to redeem separately — 
Transfer of Property Act (IV of 1882). s. 61 — 
There is nothing in the Transfer of Property 
Act, limiting the right to recover possession, 
which, under G2 of the Act. is given to the 
mortgagor, m the case of a usufructuary mort- 
gage whereitis usufructuary qua interest, when, 
after the expiry of the term for payment of the 
mortgage-money, the mortgagor pays or ten- 
ders the same as provided bv the Act. S. 61 of 
the Act has be“o enacted with the object not of 
indicating that there might be some other res- 
triction on such rights of a mortgagor, but of 
prohibiting the application of the principle of 
consolidation to India, except where the pirtie.s 
l^d bj contrict agreed that such consolidation 
should take place. A mortgagor, therefore, un- 
less otherwise bound by contract, cannot be 
prevented from redeeming one of two or more 
mortgages held by his mortgagee over the same 
property without redeeming the other or the 
others. Ta.i.jobibi v. Bhagwan Prasad 
« A 29S = A.W.N. 1891,93. (G B.H C 90: 
ii.) [R., 27 A. 313 = A.W.N. 1904, 273=1 A. 
Xj.J. 715, 31 A, 482 = 6 A.L.J. 654 ] 


(308) — Mortgage of several items-Sale of equity 
o) tedemplion of one item—^S^cond niortgage of 
some Items and redemption of one by mortgagor 
^Transfer of Property Act, s. (iO— Redemption 
by purchaser of equity, on payment of prppor- 

tionate sum.— Where .a mortgagee accepts pro- 
portionate amount of the mortgage due on one 
item of the land, and lends a further sum on 
the remaining item?, he destroys the indivisi- 
bUity of the original contract, and, therefore, 
the purchaser of the equity of redemption of 
one of the items, who had purchased before the 
redemption by the mortgagor, is entitled to 
redeem it upon payment of the proportiona».e 
amount due thereon. SUBRA.MANYAN v. 
Mandayan, 9 M. 453. [NolF., 17 A. 63.] 

(309) — Constructinn of wells— Covenant to 
pay cost of wells— Mortgagee acquiring part o/ 
equity of redemption— Act IV o/ 1832. s. 72 — 
— Enhancement of reven>ie — Mortgagor's 
liability . — Where a mortgage-deed provided 
that, m case of redemption, the mortgagee 
would be entitled to the costs of coostruotiog 
wells, if any, and the mortgagee acquired the 
equity of redemotion in a part of the mortgaged 
property, held that it would be in the highest 
degree inequitable that he should not only 
have the benefit of the wells but also recover 


continued. 

Redemption — continued, 

the^ money he spent in constructing them, 
io. /2 of the Transfer of Property Act only re- 
produces the doctrines which the Courts had 
adopted before the passing of that Act. Hence, 
where a mortgage was made before 1882 and 
the Government revenue was enhanced and the 
mortgagee had to pav the enhanced revenue, 
the mortgagor was field liable to pay the en- 
hanc-d revenue with interest at the time of 
redemptioo. THE COLLECTOR OF ALIGARH 

3 A.L.J. 435 = 28 A. 
593-A.W.N. 1908. 150. (10 A. 611, R ) [R., 

3 A L.J. 441 = A W N. 1906. 161. 29 A. 233 = 
A W N. 1907, 31 = 4 A.L.J. 66. 11 C.L.J. 639; 
Discharged, 12 C.L.J. 272, P. C.J 

{3\0) — Mortgnge by two Hindu co-widows — 
Equity of redemption sold for a money-decree by 
a third narty — Redemotion by the other — Her 
share In execution of a money-decree against 
one of two Hindu co-widows the mortgagee 
purohasel the whole equity of redemption in 
spite of the other widow’s objections, held the 

other widow could redeem her half share then 
and the other half on the death of the co-widow. 
ARIYAPUTRI V. ALAMELU. ll M. 304. [D., 22 
M. 209 = 8 M.L.J. 309.] 

(311) Redemption of mortgage by one of 
several tenants in common, how far allowed — 
In the case of a mortgage of property held by 
several ^ ten.ants-in-common with undivided 
shares in the entire property, one of such 
tenants in-common may redeem the whole, 
except as to the share purchased by the mort- 
gagee SAKHAR4M NaRAYAN v. GOPAL 
L.\kshuman. 10 B.£656. Note. [R . 10 B. 
648 ] 

{iVD- Redemption of whole mortgaged pro- 
perty by one of several owners — General rule and 
exception. The general rule is that one of 
several owners of the equity of redemption has 
a right to redeem the whole of the mortgaged 
property. But, where the mortgagee has become 
by inheritance the owner of a fourth share in 
the property, the plaintiff will be entitled to 
redeem the remaining three-fourth share only 
leaving the one-fourth acquired by the mort- 
gagee. ALIKHAN DAUDKHAN v. MAHAMAD 

Khan Samsherkhan Deshmukh. 10 B 658, 

Note. [R , 10 B. 648, 15 B. 24. 21 B. 619.] 

(3\.3\— Mortgage— Right to redeem —Pur- 
chaser of equity of redemotion of a portioii. — 
ft requires a clear exoression of intention to 
deprive a mortgagor of his right to redeem at 
any time on the payment of the debt. [F., 
20l P.R. 1889 ; R., 10 A. 602.] The purchaser 
of the equity of re lemption of a portion of the 
mortgaged property is entitle! to redeem his 
portion on payment of a proportionate amount 
of the mortgage money, when the mortgagee 
himself has destroyed the indivisibility of the 
original contraot. Marana AMMANNA v. 
PENDYALA PEROBOrLU, 3 tf. 230. [P’., 9 

M. 453: NotF., 17 A 63 = A.W.N. 1895, 6 ; R.. 

21 B. 619,] 
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9. — Redemption— co»Um246(i. 

(314) — Mortgage — Comvion land — R&demp- 
tion-^Right of assignee from some of mortgagors 
to redeem whole mortgage. — CartAin proprietors 
in the shamilat o( a village morcgagei their 
shares in it to the dcfeudaats who were also 
oo-sharers in the shamilat. The pUiatiQs as 
purchasers from some of the mortgagors, sued 
the mortgagees, impleading ths other proprie- 
tors as CO defendants, for redemption of the 
whole mortgage on payment of the whole of the 
mortgage-debt. It was contended for the mort- 
gagee defendants that siiiL'e they were co sh arers 
in the land, the plaintiils could not redeem 
without first efiecting partition. Held, that 
the plaintiffs were entitled to redeem the whole 
mortgage and enter into joint po-isession with 
the mortgagees upon payment of the whole 
amount of the mortgage money. Bahr.\M 
Khan v. Saidal Khan. 48 P.L R. 1904 = 2 
P.R. 1904. 

(315) — Suif by one of several joint mortgagors 

for redemption of his share-^Indivisibtlity of 
mortgage. — Though it is a general rule of law 
that the integrity of a mortgage is to be main- 
tained for the purposes of fulfilment of the 
security, still, a co-sharer in the equity of re- 
demption can sue the mortgagees for redemp- 
tion of bis own share if the mortgagee, by bis 
own conduct in purchasing a portion of the 
equity of redemption, destroys the indivisibility 
or integrity of his mortgage himself. Whilst it 
is perfectly true that a mortgagor is not entitled 
to redeem any portion of the p'^opirtv mortga- 
ged without the whole debt being liquidated, 
the mortgage transaction being one and indivi- 
sible, it is equally true that when the mortga- 
gee or mortgagees by their own act break up 
the indivisibility of the mortgage, they can no 
longer insist upon the integrity of their security, 
and they are liable to be sued by each indivi- 
dual mortgagor for redemption of his own share 
by payment of the proportionate amount re- 
maining due on the mortgage. KiSHKN LAL v. 
Chunna Lal, a W.N. 1887, 290. (3 M. 230, 

2 A. 565. 5 A. 276. 13 M.I.A. 404, F.) 

(316) — Prior and subsequent mortgagees — 
Redumption — Subsequent mortgagee made party 
in prior tnortgage suit — Subsequent mortgagee 
not redeeming within time fixed — Suif by subse- 
quent mortgagee — Res judicata. — A prior mort- 
gagee sued for sale on bis mortgage making 
the subsequent mortgagee a party, and obtained 
a decree, but did not bring the property to 
sale, nor did the subsequent mortgagee redeem 
the prior mortgage within the time fired by 
the Court. Subsequently the latter sued to 
redeem the prior mortgage : Held that the 
suit was not barred by res-judventa. Held, 
also, that, so long as the property was not sold 
in execution of the decree obtained by the prior 
mortgagee, the qubt“qu^nt mirtgagee’s right 
to redeem did not extinguish. Sahu SHIAM- 
fiUNDAR LAIi V. HAENARAYAN, 9 lod. Cas. 

158 . 


/If or/^a^e— continued. 

9. — Redemption — continued. 

{ZlD— Transfer of Property Act, 1882, 3. 62 — 
Satisfaction of debt by usufruct before sUpxiiat- 
ed period — No provision for redemption in such 
case — Right of mortgagor to redeem at once. ~ 
Where, under a mortgage deed, the usufruct of 
the property is to be applied in satisfaction of 
the mortgage money and the debt has been 
paid off by the usufruct before the stipulated 
period, the mortgagor is entitled to redeem at 
once under s. 62. Transfer of Property Act, oven 
though there has not been any express provision 
to that effect in the mortgage-deed. MT. 

Kundan V. Thakurlal. 6 C.P L.R. 43. [/2., 
11 C.P. L.R. 103.] 

(31S) — Decree, for redemption with foreclosure 
clause added — Poxoer to enlarge time — Princi- 
ples and practice of Chancery Court— Decree 
for redemption with foreclosure clause added . — 
Power to <'nlarge time for payment depends, 
where thr- Transfer of Property Act ilV of 18821 
is not i.i force, upon the principlesand practice 
of the Court of Chancery under which the prac- 
tice of adding a foreclosure clause to a decree- 
for redemption has been introduced. The 
adoption by the Indian Legislature in any Act 
of the principle on which any such practice 
may be founded does not cause such principle 
to have less weight, even though that Act may 
not be generally in force If the principle 
applies, then, it is not necessary that the Act 
should also bo shown to apply. Right of 
mortgagor to retain possession free of the mort- 
gage affirmed, where the mortgagor having paid 
into Court the sum specified in his redemp- 
tion decree 20 months after due date, the 
mortgagee did not apply for ftho foreclosure to 
be made absolute) an order directing him to be 
placed in possession of the mortgaged property 
till 18 months later. MaUNG Ky \ G.MNG v. Ma 
NYRIN THA, L.B R. 1893 -1900, 174. (7 B. 

532. 13 B. 106. 15 B. 644 and 17 B. 547. 
which was not a mortgage case; 16 C. 246, B',) 

(319) — Mortgage-money deposited by mortga- 
gor — Mortgagee accepting as deposited within 
time, not competent to subsequently sue for 
possession — A mortgagee who has once taken 
the mortgage-money as deoosited in time by 
the mortgagor should be held bound by his 
election to take the money. It is not competent 
to him to sue for possession subscquontly, ask- 
ing that his own waiver in favour of the mort- 
gagor by bis election should be set aside, on 
the mere grounds thatthe deposit had not been 
made before the expiry of the year of grace and 
that be bad been misinformed by his agent that 
the deposit was mads within time. The fraud 
or mistake of the agent would give no right to 
the mortgagee to set aside his own act. KhoND- 
KAR NOWAZUSH HOSSEIN v. MUSSAMUT 
WOOSULOONI88A BIBEB, 6 W.R. 249. 

(320) — Foreclosure— Extension of time for 
payment by mortgagor —Court closed on due 
date— Option of mortgagor to deposit in Court 
or tender mortgage money— Deposit by mortga- 
gor on next open Court-day, sufficiency of, to 
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9. — Redemption — continued, 

save estate jrom /orc/osure.— The mortgagee in 
this case allowed by petition a further term of 
payment to the mortgagor extending to the 25th 
November, 1863 ; if the mortgagor had tendered 
the mortgage money and interest, to the mort- 
gagee on the 25tb November he would have been 
in time : so he would have been clearly in time if 
he bad taken his money intotbe Judge’s Court 
on the 25tb November. The Judge, however, 
had closed his Court on that day and extended 
the holiday until the Monday following. On 
that Monday, the plaintiff cook his monev into 
the Court, and deposited it there for the pur- 
pose of preventing a foreclosure of his estate. 
The question was whether the absence of the 
Judge from his Court was a sufficient answer to 
the mortgagor for not having deposited the 
money in the Judge's Court to prevent foreclo- 
sure. The High Court held that, although the 
mortgagee bad extended the time for the pay- 
ment to the 25th November, the mortgagor 
was prevented by the closing of the Court — a 
circumstance to which he was no party, and 
which was not caused by any default or'mis- 
conduct on his pact — from depositing the 
money in the Judge’s Court on that day. He, 
therefore . bad a reasonable excuse for not doing 
so, and consequently it would be contrary to 
any principle of justice, equity and good cons- 
cience to allow the mortgagee to take advantage 
of the mortgagor’s inability to deposit the 
money in Court, and to treat the mortgage as 
foreclosed. It was further contended in this 
case that, inasmuch as the plaintiff was unable 
to deposit the money in Court on that particu- 
lar day. he was bound to then make a tender to 
the mortgagee. But the High Court was of 
opinion that, when the Judge’s Court was not 
open, the mortgagor was not bound to make 
tender to the mortgagee. The plaintiff had the 
option, cither of depositing the money in the 
Judge’s Court, or of tendering it ; and if there 
was a sufficient excuse for not depositing it in 
the Judge’s Court be was not bound to tender 
the money and prove that tender. D.AHKE 
Rawoot v. KEEHAMUN MUHATOON. 8 W. 
R. 223. [iT., 7 C. 690 ; Appr., 5 C. 906 = 6 C. ! 

L R. 239 ; R.. 1 N.W.B. 81, 14 C. 451, 21 M. 
385. 10 C.W.N. 535 = 3 C.L.J. 339, 6 C.L.J. 
176, 7N.L.R. 176.] 

(3211 — Right to redeem within the period 
fixed for Vie mortgage. — In a suit in which the 
deed of mortgage contained the words “ rahn 
dar rahn bil qabza miyadi chalis sal harken" 
and also the stipulation that " fak-i-irazihhali 
fasal ba adai kul sai^ i rahnhoga." Held, that 
the fixation of the period was not of the essence 
of the contract, for the contract contains no 
condition which expressly prohibits the debtor 
from redeeming the mortgage during the cur- 
rency of the period fixed therefor. The general 
rule is that a mortgagor is at liberty to dis- 
charge the mortgage-debt at any time ; and the 
mortgage-deed in the present case contains no 
stipulation which would impede the operation | 
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of this general rule. Paiz TALAB Khan v 
Fazal. 4 P.W.R. 1912 (N.W.F P.) = 203 P.L. 
R. 1912. {201 P.R. 1999, 10 A. 602, 2 M.*33. 

17 M L.J. 83. F.) ‘ 

(322)— for redemption— -Previous dismiss 
sal of suit for non- joinder — Foreclosure proceed‘ 
tngs Expiry of year of grace — Swtf for redemp- 
Hon Re-%-jud icata. — One of the sons of a mort- 
gagor sued for redemption, but it was found 
that another suit for redemption had been pre- 
viously brought by another son of the mort- 
gagor and, on the defendaut’s objection in that 
suit that the plaintiff could not sue alone, 
he alleged that he sued on behalf of his bro- 
thers also and undertook to produce the brother, 
the plaintiff in the subsequent suit in person or 
produce a pf>wer of attorney fmm him and, on 
his failing to do either, the suit was dismissed. 
Held that the present suit was not res judicata, 
that, as a foreclosure proceeding is merely a 
ministerial one without any final judicial sanc- 
tion, a mortgagor can sue and get a decree for 
redemption on proving his claim and on 
showing that foreclosure proceedings were not 
good and were final ag »inst him for some cause 
or other. A mortgagor need not take notice of 
defective foreclosure proceedings nor need he 
wait till the mortgagee sues to complete his 
title to plead irregularity in the proceedings 
and may claim redemption even after the lapse 
of the year of grace. GuuDITTA Mal v. SAN- 
DHI Kban. 27 P.R. 1900. 

(323) — Fixing of term for redemption—Suii be- 

fore the expiry of ferm.— The fact that a period 
is fixed for tbe reJemption of a mortgage docs 
not prevent the mortgagor from redeeming it 
before the expiry of the stipulated period as 
such fixing of the perioi is only for tbe conve- 
nience of the mortgigor. MauLA v. KUTBA, 
201 P R. 1839 (5 B. 22, 8 A. 95, Not F.; 2 M. 

314, 3 M. 230. 10 A- 602, F,} 

(324) — Mortgagor and mortgagee — Time for 

payment of mortgage debt, mortgagors right to 
redeem not postponabie beyond. — The mortgage 
in this case contained the following clause • 
"Sh'^uld you for any reason not wish to carry 
on the management of the mortgaged property, 
then either before tbe time or thereafter (that 
is to say, whenever you may demand your 
money) I will pay off the whole amount accord- 
ing to the above agreement. Should I not 
pay the same, you are to recover tbe same in 
full from the mortgaged property.” Held that 
the clause was inoperative as amounting to a 
stipulation having the effect of postponing the 
mortgagor’s right to redeem beyond the time 
when the mortgagee cao call in his money. 
Sari v. MOTIRAM, 22 B. 375. (20 B. 677, F ) 

[R., 26 A. 479=1 A. L.J 133 = A.W.N. 1904, 
60] 

(325) — Transfer of Property Act, 1882, s. 92 — ■ 
Decree for redemption of usufructuary mortgage 
— Mere direction for payment of mortagge money 
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9. — Redemption — continued. 

within seven days without any ■penalty or condi- 
tion by way of debarring redemption or other- 
wise without effect --Insuijinency of time allow- 
ed for paymmt. — In a. suit for redemption of 
land under usufructmry mortgage, the Court 
of First Instance gave a decree for relemption 
and directed payment in 7 days. It addei 
nothing, however, either as penalty or con* 
dition. The mortgagor (respondentj was said 
to have failed to mike payuient in 7 days and 
the mortgagee (appellant) applied to the Court 
to declare that the mortgagor was debarred 
from redemption. Fn this case he succeeded in 
the Court of First Instance, but the decree was 
reversed in first appeal and he brought this 
second appeal. Held, dismissing the second 
appeal with costs, that the mortgagee was uot 
entitled to put matter into the decree which 
was not there. The direction for payment 
within a limited time had no practical effect 
upon the decree for redemption as no condition 
was imposed or penalty attached to non-com- 
pliance S )voa days was far tDO short a tune 
to allow for payment anyhow ; and further, the 
omission to add any penalty by way of debar- 
ring redemption or otherwise was right in 
result as this was a usufructuary iiurtgage, 
the rules of the Transfer of Property Act apply- 
ing as rules of practice in such mutccs. 

Mauno Shwe Bin v. Maung Chan Mva, 
U. B R. 1897—1901. Yol. II. 514. [R., U. B. 

R. 1897—1901. Vol. II. 582. J 

(326* — Mortgage deed fixing term for redemp- 
tion — Right of mortgagor to redeem before expiry 
of term. — A mortgagor or puisno mortgagee may 
redeem at any time, unless it appears from the 
nature of the mortgagj or from other circum* 
stances that the term was created in favour of 
the mortgagee as well as of the mortgagor. 
JIVAN Lal V. DHUNDE, 16 C.P.L R 59. (23 
M. 33. F.) 

{927)^Mortgage of property not in the posses- 
sion of the mortgagor , effect of — Long term for 
redemption fixed in the mortgage-deed, validity 
of — Redemption not alloioed by the assignee of 
mortgagor in a sitif for possession by the mort- 
gagee — Mortgagee bound to pay money paid for 
redemption of prior mortgage— Suit for posses- 
sion not a suit for specific performance. — In 
1886 one K mortgaged a share in a village with 
possession to one j. Subsequently, in 1898, 
the same share was mortgaged with possession 
to the plaintiff for a term of 80 years, it being 
expressly stipulated that the mortgagor shall 
not redeem until the expiry of the said period. 
In 1905 K sold the property to the defendants 
who then p.aid off J’s mortgage of 1886 and 
took possession of the property mortgaged. The 
plaintiff now brought a suit for possession on 
the basis of the mortgage of 1898. The defend- 
ants contended that the mortgagor, not being 
at the date of transaction in possession of the 
mortgaged property, had no right to mortgage 
it with possession and that the plaintiff could 
Dot olaim possession on tbo strength of the 

C. VII— 29 
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9. — Redemption— 

deed. It was also contended thit the condi- 
tion in the mortgage-deed th it the mortgagor 
shall not redeem for 80 years should not be en- 
forced and the defendants snould be allowed to 
redeem the plaintiff’s mortgage : Held, that 
although the property was not in the possC'-^ion 
of the mortgagor in 1898 when he mortgiged it 
to the plaintiff, yet that circumstance could 
uot prevent the plaintiff from asserting her 
right under the terms of her mortgage- deed 
and that, therefore, she was entitled to recover 
possession of the property mortgaged to her : 
Held, further, that the present suit for posses- 
sion could be treated as a suit for the specific 
performance of the contract, and that tho 
defendint could uot be allowed to redeem in tbe 
present suit inasmuch as the defendants bad 
not offered to redeem the plaintiff’s mortgage, 
nor had they paid the Court-fee which would 
be payable on a prayer for redemption of the 
mortgage ; Held also, that it was premature 
to consider whether the provision that the 
mortgage shall not bo redeemed for 80 years 
should be enforced or not, as the plaintiff bad 
not yet obtained po.ssession of tbe property and 
Qo question of redemption could till then arise. 
Held, lastly, that the plaintiff, before obtain- 
ing possession of the property mortgaged, must 
pay to the defendants the amount of money 
paid by them to the mortgagee of 1880. 

Kanchan Singh v. Jafui Begam, 10 Ind. 
Cas. 190. 10 0.0.218,2?.) 

(328) — Construction of the deed— Provision to 
make over land on failure to redeem at a cer- 
tain time, effect of — Right of redemptioyi — 
Transfer of Property Act, s. 60, applicability 
of, to Burma. — A mortgage document ran as 
follows : —On the 11 th Tazaungmon Lazok, 

1261, U.E. and his daughter, Mi Kywe 

said to Ko Vunut and his wife, Ma Paw, “We 
wish to mortgage our land, called Maubin, 
yielding 600 baskets of paddy, situated on the 
north of Ywagauk and bounded as shown below, 
forRs. 430. We will redeem it in Tabaxing, 

1262, by payment of an extra sum of Rs. 70, 
i.e., Rs. 500 in all. If while the land is in Ko 
Yunut’s possession there be any interference 
on the part of Government or others, we will 
bear the responsibility thereof with costs. If, 
on tho arrival of tho date (specified), we fail to 
redeem, we will make over outright to Ko 
Yunut and wife, Ma Paw, tbe land within tho 
(aforesaid) boundaries for Rs. 430, the money 
advanced.” Whereupon Ko Yunut and wife, 
Ma Paw paid over Rs. 430 and accepted the 
Maubin land in mortgage, etc. The mortgagors 
sued for redemption after the expiry of tbe 
stipulated time. Held (1) that, in Burma, the 
Courts have nothing to do with tbe ancient 
law of India in relation to mortgages, that they 
are bound by equity, justice and good con- 
science, and that the rules contained in tho 
Transfer of Property Act have been commend- 
ed to tbe Courts as rules of equity, justice and 
good conscience (26 C. 1,F.; U.B.R. 1897—1901, 
Vol. 11,502, U.B.R. 1897-1901,Vol.II, 609, R.) 
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(2) that the equitable principle contained 
in 60. Transfer of Property Act is in favour of 
theconservation of the right to redeem* (U B R 
1S97— 1901. Vol. II, 509. F.) ; (3) that the inten- 
tion to extinguish that right should be clearly 
expressed or should be dcducible unmistak- 
ablv from the words of the deed, or the conduct 
of the parties (U B.R. 1897 — 1901. Vol. II, 
509, F.) : (4) and that frhe contract in the 
case was not intended to execute itself, but 
that a further transaction was necessary 
before the land could become the property of 
the mortgagees. NGA Kyaw v. Ng.V YU 
Nut, U.B.R. 1907, Third Quarter. Mortgage 
1. [R., U-B.K. 1909, Mortgage, 5.J 

(329) — Deposit of mortgage ynoney after expiry 

of time fixed by decree— Order absolute for fore- 
closure— Mortgagor's right to redeem— Act IV 
0 / 1832 {Transfer of Property Act), ss. 8G and 
87. — A decree was passed in favour of the res- 
pondent on a mortgage by conditional sale that 
the appellant should pay the mortgage money 
within six months, and in default of payment 
the appellant should be debarred of all rights to 
redeem the property. The appellant deposited 
the mortgage money in Court after the expiry 
of the period fixed by the decree. The respond- 
ent applied under s. 87 of the Transfer of Pro- 
perty Act, for an order absolute for foreclosure. 
The Munsif refused to grant the order prayed 
for ; on appeal by the mortgagee, the Subordi- 
nate Judge decreed foreclosure ; Held^ that the 
appellant could redeem the mortgage; — Beld. 
further, that the decree under s. 86, Act IV of 
1982 (Transfer of Property Act) is a decree nisi, 
and can have no final force and effect until 
completed by an order absolute under s. 87. 
BUTA afins GOTI V. UsaiAN, 1 O.C. 91. (16 

C. 246, F. ; 19 A. 180, Diss.) 

(330) — Right to redeem on mortgage debt 
being satisfied, — The right of foreclosure and 
the right of redemption are co-extensive, in 
the absence of a contract to the contrary. If 
the whole of the mortgage debt has been satis- 
fied from the rents and profits of the property, 
the mortgagor has a right to redeem the pro- 
perty at once. MT. KUNDAN V. THAKUR LALIi, 

6 C.P.L.R. 28. 

(331) — Suit for — Further charge, paying off 
of, before redeeming original mortgage — 
Penalty in case of default in payment at the 
stipulated time. — R mortgaged the village of 
Gangapur on the 2nd January, 1860 to S. and 
B. On the 19th July, 1869, R executed another 
deed in their favour which recited that he had 
borrowed Rs. 387 from them bearing interest 
at one per cent, per nxensem which was to be 
paid in full by Baishakh, 1277 Fasli at the 
time of redemption of Gangapur. The deed 
went on. " That unless the aforesaid bond-debt 
is paid, I shall not be in a position to redeem 
the village Ferozepur ; that, in case, I fail to 
pay the amount due under the bond with 
interest on the date fixed for repayment, I shall 
pay Rs. 1-8 per day from the date of such de- 
fault, and interest shall cease to run from the 
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date of such default." On 9th January, 1872* 
R executed a third deed in favour of S and B. 
This set forth that the villages of Gangapur 
and Ferozepur were mortgaged to them, that 
Rs. 3,000 were due to them on account of 
profits, and that R would pay and discharge 
the sum of Rs. 3,000 in two years -the 
creditors abovenamed would have the power 
to realise their money from all the moveable 
and immoveable property of whatsoever kind ; 
that the crolUors would further have the 
power to realize their money with interest 
ID full from whichsoever of the mortgage 
property they liked, after paymaut of the 
money due to the previous mortgagee as well as 
^om all other property. It was admitted that 
Gangapur was a hamlet of Ferozepur. The 
plaintiff, who was, the son of the mortgagee, 
S. and who had acquired R’s equity of redemp- 
tion, sued the defendants 1. 2 and 3, sons of 
the mortgagee. B, and to redeem that part of 
Gangapur which was in their possession on 
payment of half the mortgage-money due under 
the deed dated 2nd January. 1869. The defend- 
ants claimed that in addition to the mortgage- 
money, money was due to them under two deeds 
of further charge. (1) dated 19th July, 1869 and 
(2) dated 9th January, 1872. Held, that the 
deed of the 19th July, 1869, was intended to 
create a further charge on Gangapur and the 
plaintiff was bound to pay it off at the time of 
redeeming Gangapur. (9 A. 158. R.) Beld, 
further, that the pf'nalty of Rs. 1-8 per day 
from the date of default was an unconscionable 
one and should not be enforced in full. Held, 
that the plaintiff was entitled to redeem the 
mortgage of Gangapur of the 2nd January, 1869 
without paying off the mortgage of the 9th 
January, 1872 CHANDRIKA PERSHAD v. 
JAGANNATH, 8 O.C 227. 

(332) — Expiry of fixed time— Payment within 
time — Proof of — Suit for recovery of land . — 
Where a mortgagor proves that he had in fact 
paid the mortgage debt within the year of grace 
after the time fixed, he will be entitled to a 
decree for possession ; else his suit for recovery 
of possession will be dismissed, even though he 
may offer further payment. Mana Sinqh v. 
Kahan Singh. 75 P.R. 1883. (21 P.R. 1870. 

84 P.R. 1882, R.) 

(333 tfc 334) — Payment into treasury by 
Court's order — Redemption of mortgage.— 
Where a mortgagor pays the mortgage debt 
into the Collector’s treasury before the expiration 
of the year of grace as per orders of the Court, 
held, that such payment was a deposit in Court 
entitliDg him to redeem. MOONSHEE ABDOOL 
HUQ V, MUSSAMUT MY'AH BEWAH. W. R. 
1861, iBi. 

(335) — Mortgage deed silent about interest — 
Foreclosure. — Where a mortgage deed is silent 
as to interest, payment of the bare principal 
within the year of grace is sufiScient to bar fore- 
closure. radhanath Sein V. bungo Chun- 
DER SEIN, W.R. 1864. 167. 
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(336) — Clog on the equity of redemption — 

ProfU — Interest. — Held that the following terms 
contained in a usufructuary mortgage did not 
constitute a clog on the mortgagor’s right of 
redemption; — “The interest of the mortgage 
money and the profits of the lands mortgaged, 
have been declared to be equal. VVe shall obtain 
redemption of the mortgaged property from the 
possession of the mortgagee on payment of the 
whole of the mortgage money in a lump sun* in 
the month of Jelh when the land is unoccupied 
by crops. The mortgagee is at liberty to culti- 
vate the land mortgaged himself or have it culti- 
vated by any other person. We shall have no 
objection. Should the whole or part of the land 
mortgaged be cultivated by us in any year, \vc 
shall pay the arrears due by us at the time of 
harvest and before the Government instalment 
has fallen due. If we raise any objection the 
mortgagee shall be at liberty to recover the 
same from us and our mortgaged and other 
movable and immovable properties by means of 
distress or a suit. Should any part thereof 
remain unpaid we shall pay it together with 
interest at one ruDeo percent per ynensem and 
the mortgage money in a lump sum at (he 
time of the redemption of the mortgage. We 
shall not bo entitled to redemption without its 
payment.” Seth Chhatar Mal v. La la Bai.i 
Nath. A.W.N. 1906, 202 = 3 A L J. 634-28 A. 
712. (26 A. 559, D.). 

(337) — “ Ubhayapattam " mortgage, meaning 
of — Clog on redemption — Covenant to renew 
mortgage perpetually — Transfer of Property 
Act, s. 98, Application of, to anotrialous mortgage 
made before the passing of the Ad. — An 

Ubhayapattam" is equivalent to a Kanam 
mortgage. A covenant to renew perpetually 
is a clog on the mortgagor’s right to redeem 
and is inoperative, if it is entered into simul- 
taneously with the mortgage. Where an 
anomalous mortgage was created prior to the 
Act, the question of its redemption has to be 
determined with reference to the law in force 
prior to that Act. It was observed that ^ was 
unnecessary to express any opinion as to the 
efioot of s. 98. Transfer of Property Act, on simi- 
lar covenants in anomalous mortgages execut- 
ed after the passing of the Act. According to 
the rules of Equity, which formed the basis 
of the course of decisions prior to the Act, but 
subsequent to 1868 any agreement entered 
into at the time of mortgage, having the 
efioot of clogging the right of redemption, 
was inoperative. MURTHI KHANDAN v. 
ANANTANARAYANA PATTAR, 16 M.L.J. 462 
*1 M.L.T. 426 = 30 M. 61. 

(338) — Redemption, clog on the equity of — 
Two mortgages — Covenant to pay the second 
mortgage before the first — Consolidation — 
Amending plaint in second appeal. — If the 
parties to a mortgage transaction agree so to 
consolidate the mortgage securities as to pre- 
clude the mortgagor from redeeming one 
without redeeming the other, their contract in 
that respect would be enforced. Where the 
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mortgagors, while executing a second mort- 
gage of their property in favour of prior mort- 
gagees, covenanted that ‘ ' we shall repay the 
amount due under this bond before payment 
of the mortgage money due under the earlier 
mongage, held that the covenant was valid and 
did not amount to a clog or fetter on the equity 
of redemption, and that both the mortgages 
must be redeemed at the same time. In 
second appeal, the plaintiffs, mortgagors, were 
allowed to amend their plaint so as to includo 
a prayer for redemption of both the mortgages. 
Brij Lal Singh v. Bhawani Singh, 7 
A.L.J. 821 = 7 Ind. Cas. 115 = 32 A. 631. (A. 
W.N. 1906, 278, D.\ A.W.N. 1906, 267, 

i?.) 

(339) — Clog on— Contract to pay off subse' 

guent mortgages before redeeming prior mortgage 
— Validity — Contract to pay off an unsecured 
debt — Transfer of Property Act (IV of 1882), s. 
01. — In a suit for redemption by a mortgagor, 
the mortgagee set up, by way of defence, a 
contract entered into at the time of the execu- 
tion of four bonds of later dates, to the effect 
that the mortgage in suit was not to be redeem- 
ed without paying off the sums duo under the 
subsequent bonds. One of these bonds was a 
simple bond, others, mortgage bonds secured on 
the same property. Held, that so far as these 
mortgage bonds were concerned, the contract 
was enforceable and must bo given effect to, 
but as regards the simple bond, the contract 
was a clog on the equity of redemption and 
was not enforceable. DURGA PERSHAD v 
DUKH ROY. 9 C.W.N. 789. (26 A. 559 9 B, 

233. 12 B. 231. 20 B. 346, 18 M. 368. R.) 

(340) — Clog 071 equity of redemption — Mort- 

gage for twenty years— Conditio7i as to interest 
for the period to be paid in lump sum at the 
time of redemption — The condition in the 
mortgage-deed fora term of twenty years, which 
required the mortgagor to pay the interest for 
the full term of the mortgage along with the 
principal at the time of redemption, and not 
as ho pleased within the term, was a clog on 
the equity of redemption and should not be 
enforced. BiSHEN SINGH v. JAIMAL SiNGH 
128 P L R. 1910 = 8 Ind. Cas. 853. (131 p R* 

1894. 6 P.R 1905, 19 P-L.R. 1005. R.) 

{ZiD— Mortgage — liedemplion — Right of 
redemption and foreclosure co-extensive — Power 
expressly given to mortgagee to call his nicmey 

before expiry of term — Validity of such power 

Right to redeem fettered by confining it to 
particular time or description of persons— Clog 
on redeiyiptioii— Redemption— Stipulation as to 

period, not void on ground of leiigthiness.— 
In the absence of any express stipulation to 
the contrary, the right of redemption and the 
right of foreclosure are always co-oxtensive, 
and if the right of the mortgagor to redeem 
were postponed, the right of the mort- 
gagee to foreclosure would be held by the 
Court to have been equally postponed by 
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neces>iry implication. But where the mort- 
gage deed expressly gives the mortgagee power 
to call in his money at any time, any stipula- 
tion for postponement of redemption becomes 
unilateral and void of consideration, and. 
consequently, invalid- [E.. 22 B 375; H., 21 
M. U0 = 8 M.L.J. 62. 16 C.P.L R. 59. 26 A. 
479 -= 1 A.L.J. 133 = A.W.N. 1904, 60. 137 

P.W.R. 1903, 126 P.L.R- 1908 = 54 P.W it. 
1903.] A mortgagor cannot, by any contract 
entered into with the mortgagee at the time 
of the mortgage, give up his right of redemp- 
tion or fetter it in any manner by confining 
it to a particular time or to a particular descrip- 
tion of persons. Where therefore, a mortgagor 
stipulated that themortgage wasnotredeemable 
for 50 years, but that, after 15 years, if the mort- 
gagor hini'^elf his son or daughter, i.e., any one 
of these three, should pay whatever may bo due 
on the mortgage, redemption should be allowed. 
held that this latter provision as to redemption 
cannot be taken as a purely personal concession, 
but that an alienee of the mortgagor can enforce 
redemption after the period of the stipulated 
15 years. [R.. 154 P.L.R. 1901. 13 O.C. 128.] 
The Limitation Act. 1877. gives 60 years as the 
period within which suits for redemption or 
foreclosure, can be brought, and the Courts in 
India will never hold any period fixed by the 
parties to be bad on the grouud of its being 
unreasonably long. SAYAD AUDUIj HAK v. 
GULA.M JILANI. 20 B. 677- [R., 40 P.L.R. 

1903. 39 P.R. 1907 = 119 P.L.R. 1907, 127 
P.L.R. 1903 = 54 P.W.R. 1908.] 

Subsequent agreement of sale- — Law 
does not permit any clog on the equity of re- 
demption ; but it is open to the mortgagor and 
mortgagee to enter into a contract subsequently 
to the mortgage for the sale of the mortgaged 
property to the mortgagee. Kanhyalal v. 
NARHAR, 5 Bora. L.R. 140 = 27 B. 297. 

{S^Z)^Mortgage deed^Clog on equity of re- 
demotion — Charge. — A debtor executed a mort- 
gage for Rs. 1.500, The deed recited that a 
debt of Rs. 5,000 due on a previous khata had 
become payable under the bond ; the debtor 
undertook to pay this latter sum within two 
years from the date of the bond from out of the 
moneys which he expected to receive from a 
third party ; and the debtor covenanted in the 
mortgage deed that he would not redeem the 
mortgage until both the sums of Rs. 1,500 and 
Rs. 5,000 were paid. The deed was stamped 
as for Rs. 6.500. The question arose whether 
the stipulation about the payment of Rs. 5.000 
was a clog on the equity of redemption: Held, 
that the debt of Rs. 5,000 was secured on the 
property as a charge by way of mortgage, and 
that no question as to a clog on the equity of 
redemption could arise in the case. Hari v. 
Vishnu, 6 Bom. L.R. 313 = 28 B.349. 

( 344 ) — Lease to viortgagee—Puhlic charitable 
property ^Alienation.— On the 21st November 
1866, two officers of the Bene Israil Communi- 
ty. Haskell Abraham and Samuel Elijah, mort- 
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I gaged for the sum of Rs. 39.520-15-0, property 
j which consisted of seven warehouses in Shamji 
: Hussaji Street in Bombay, and a jamatkhana 
and four w.^rehouses in Don Tad third row. 

, The seven warehouses wore also let to the moct- 
gigee for the sum of R^- 1.500 per annum, and 
' a house at Shamji Hussaji Street, which was not 
comprised in the mortgage-deed at all, was also 
let to the mortgageeat the rate ofRs. 1,100 per 
annum. On the 13th November 1901. the plain- 
tiffs, deriving his title from the mortgagee, filed 
a suit against the officers and some of the mem- 
bers of the Bene Israil Community and the 
Advocate-General, as representing the charity, 
for an account to be taken under the mortgage 
of the 2lst November 1866 ; and for the relief, 
among others, that on default of payment by 
the Bene Israil Community of the amount 
found due, it may be foreclosed of all equity of 
redemption in the said premises or that the 
mortgaged premises may be sold and the pro- 
ceeds applied towards payment of the debt. It 
was contended for the defendants that the agree- 
ments by which the premises were let to the 
mortgagee were bad being clogs on the equity 
of redemption : Held, overruling the conten- 
tion. G) that the objection that the collateral 
advantage of the mortgage was to last after the 
redemption of the premises was not applicable 
to the ca«c, for there was express provision to 
the effect that the mortgagee should have the 
premises at Rs. 1,500 and Rs. 1,100 per annum, 
only during the term of the mortgage : (2j that 
there was nothing in the agreements for lease 
or in the mortgage deed which prevented 
the mortgagors from redeeming the property. 
A mortgage is a conveyance of land or an as- 
I signinent of chattels as a security for the pay- 
ment of a debt, or the discharge of some other 
obligation for which it is given. This is the 
idea of a mortgage and the security is redeem- 
able on the payment or discharge of such debt 
or obligation, any provision to the contrary 
notwithstanding. Any provision inserted to 
prevent redemption on payment or perform 
ance of the debt or obligation for which the 
security was given is what is meant by a clog 
or fetter on the equity of redemption, and is, 

: therefore, void. It follows from this, that 
“ once a mortgage is always a mortgage but 
this principle does not involve the further pro- 
position that the amount or nature of the 
further debt or obligation, the payment or per- 
formance of which is to be secured, is a clog or 
fetter within the rule. MAHOMED v. EZE- 
KIEL, 7 Bora. L.R. 772. 

(345 ) — Clog on the equity of redemption . — 
The doctrine that a provision or stipulation 
which will have the effect of clogging or fetter- 
ing the equity of redemption, is void, might be 
expressed in this form: “Once a mortgage 
always a mortgage, and nothing but a mort- 
gage.” The meaning of this is, that the mort- 
gagee shall not make any stipulation which 
will prevent a mortgagor, who has paid princi- 
pal, interest and costs, from getting back bis 
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mortgaged property in the condition in which 
he parted with it. Ra.JMAL v. ShivajI, 4 
Bom. L.R. 966 = 27 B. 154. 

(346) — Onerous condition vi viortrfage-deed 
accepting mortgagee as perpetual tenant — Right 
of redemption ■ Condition not eitforceable in 
Court.— Objection was taken to the condition 
in the mortgage deed in this case, that if the 
mortgagor redeemed the land, the mortgage 
right only should be extinguished, but the land 
should remain in the hands of the mortgagee 
on his paying a fixed rent to the mortgagor ; 
and it was held that such a condition, although 
it did not afiect the right of redemption, fettered 
it with the onerous obligation of accepting the 
mortgagee as a perpetual tenant and was not, 
therefore, enforceable in a Court. MAHOMED 
Muse v. Juiuhai Bhagvax. 9 B. 524. [F , 

6 Ind. Cas. 707; R., 131 P.R. 1»91. 20 C. 
464. 21 13. 793, 21 M. 110 = 8 M.L J. 62. J 

(347) — Mortgage — Covenant jor pre-emption 
of mortgaged property in favour of mortgagee — 
Fettering redemption. — Collateral advantage. 
— -A provision in a mortgage which has the 
efiect of preventing the red<*inptioii of the mort- 
gaged property on payment of principal, 
interest and costs, in accordance with the terms 
of the mortgage, is a void provision which 
cannot bo enforced ; but a covenant conferring 
on the mortgagee a collateral advantage is 
enforceable, provided that it is not objection- 
able on the ground of unfairne.ss or unreason- 
ableness. iBiggsv. Noddinott, 1878, 2Ch. 307; 
Stantley v. iVilde, 1899, 2 Ch. 474, U)by v. 
F'rigg, 1722, 19 M. 12. it.) In a suit lor pre-emp- 
tion by a mortgagee in respect of the mortgaged 
property on the basis of a covenant in the 
mortgage-deed which did not impose an absolute 
bar upon the mortgagor's right to transfer the 
mortgaged property to any person oilier than 
the inortgageoT but simply gave the mortgagee 
a preferential tight lo purchase the property at 
the price specified in the covenant, held, that 
the covenant was neither void for vagueness or 
uncertainty nor without coiisideratioii, and 
that the plaintiQ was entitled to pre-empt, 
Unless the covenant was oppressive or unfair. 
Bimal JATI V. BIUANJA KUAH. 22 A. 238 = 
A.W.N. 1900.49. [h.. 3 8.L.K. 130; R-. 24 

M. 449, 2 L.B.R. 108. 7 Bom. L.K- 772. 10 
C.L.J. 026=14 C.W.N. 295 = 4 Ind. Cas. 743.J 

{'HQ)— Mortgage — Right lo redeem before 
expiry of period fixed, on payment of interest 
for unexpired portion — Clog on equity of re- 
demption . — Where a mortgage-deed provides 
that the mortgagor would be compeieiit to 
redeem the mortgage before the expiry of 
the full term of the mortgage, only upon pay- 
ment of interest for the unexpired term, held, 
that such a provision cannot be regarded as a 
clog on the right of redemption. It only 
empowers the mortgagee to obtain from the 
mortgagor that amount which the mortgagor 
would have boon bound to pay. had he redeemed 
the mortgage on the expiry of the term 
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stipulated for payment. KauLESHAP SiNGll 
V. Raghuuir Singh. 1 A.L.J. 224. 

(349) — Redemption— Clog oi the equity of — 

Further advayices on old security — Sfipu/ufio?! 
to the effect that the later advance icill be paid 
at redemption of earlier mortgage — Fresh lien . — 
Where in a suit for redemption, the mortgagee 
set up five other later bonds and claimed 
that before redemption of the original niv rt- 
gage could be affected, those bonds should 
also be redeemed, the bonds being described as 
mushrut-ul-rehanwa guabz-ul-nazu moblighan, 
held, that those documents purported to create 
fresh ch iiges on the property and the morlgagee 
was entitled to get the money due thereunder, 
they not being clogs on the equity of redemp- 
tion. A full discussion of all the authorities 
by J. Han.iit Khan v. Kamdhan 

SlNtiH. 6 A.L.J. 654 = 2 Ind. Cas. 859 = 31 A. 
482. 

(350) — Redemption — Usufructuary mortgage 
— Subsequent simple mortgages — Covenant to 
pay the amount of the simple mortgages first and 
then to redeem the prior mortgage — Consolida- 
tion of mortgages — Clog on redemption— Limita- 
tion Act (IX of 1908), s. 31— Time within which 
the mortgagee to institute suit. — A mortgagor 
executed au usufructuary mortgage in 1886. and 
in respect of the same property ho executed two 
other subsequent simple mortgages in favour of 
the same mortgagee, in which be covenanted 
to pav the amounts due under these bonds 
first, and then to redeem the usufructuary 
mortgage. Held, that the mortgagor contem- 
plated Simultaneous payment of the amounts 
of the three consolidated mortgages, and that 
the two later documents placed a further charge 
on the property which was the subject of all the 
three mortgages. There was only a consolida- 
tion of the three mortgages, and no clog or 
fetter was imposed on the equity of redemption. 
(A.W.N. 1906. 207 ; 1 Ind. Cas 345 ; 6 A.L.J. 
255. F -, A,W.N. 1906, 278. D.) Held, further, 
that, under s. 31 of Act IX of 1908, a mortga- 
gee had the right to bring a suit for sale within 
two years of the passing of the Act, unless 60 
years from the date when the mortgage be- 
came due would elapse before tbe expiry of the 
two years. RaM DaS CHOUHE v. MUSAMMAT 
SIMIKKHA KUAU, 2 Ind. Cas. 144. 

(351) — Mortgage — Covenant for mortgage- 
money being paid up from the surplus profits — 
Mortgagor's right to redeem by making payment 
— Equity of redemption, clog on . — A mortgage 
deed provided as follows : — When the entire 
mortgage-money is paid up from the surplus 
profits, property can be redeemed in the month 
of Jeth. So long as the entire mortgage- 
money.. ..is not paid up, the mortgaged pro- 
perty cannot bo transferred to any one else, nor 
will the executant repay the mortgage money 
by borrowing elsewhere. Held, that this 
covenant did not debar the mortgagors from 
redeeming the mortgage by payment of any sum 
remaining due whenever convenient to them. 
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^•■“Redernption— 

Held, further {per Evans, A.J.C.) that, even if 
the covenant did clog the equity of redemption 
so as to bar redemption by any payment in 
cash, such conditions being in restraint of the 
right of redemption should be disregarded by a 
Court of Equity. KandhAI SINGH v. BABU- 
AIN Biran.j Kunwak. 13 O.C. 128 (B) 


I continued. 

/ 

9.— Redemption— con^intfed. 

of the decree thus obtained, in a suit by 
I the heirs not on the record, that they were 
entitled to redeem their share of the mortgaged 
property upon payment of a proportionate share 
I of the mortgaged debt. Surya Bibi v. MONIS- 
DRA Nath Roy. 4C.W.N. 507. [F., 2 C. 


(352) — Puisne incumbrancer not made party 
to suit 7ipon prior incumbrance — Right of re- 
demption not affected. — If a prior incumbrancer, 
having notice of a puisne incumbrance, does 
not, when be puts his mortgage in suit, join 
the puisne incumbrancer as a party, the latter 
is in no way affected or prejudiced by the 
decree as regards bis right to redeem the prior 
mcumbranccr. Namdar ChaudHRI v. KARAM 
Raji, 13 A 315 = A.W.N. 1891. 90. (10 B. 224 
9 A. 125. 10 A. 520. /?.> [R.. 17 A. 537, 20 

B. 390, I32P.W.R. 1903 = 64 P.R. 1008. 22 
B. 761.] 


(353) — Decree for redemption — Execution 
barred by limitation — Second suit to redeem . — 
Where by a razinama decree, in a suit for 
redemption of a mortgage, the mortgaged nro- 
perty was redeemable on payment of a certain 
sum on a certain date, but there was no nrovi- 
Sion for foreclosure on default of payment, and 
execution of the decree was allowed to be barred 
by limitation, the purchaser of the right, title 
and the interest of the mortgagors in the pro- 
perty, in execution of a decree against them, is 
entitled to sue the mortgagees to redeem the 
land. Periandi v. Angappa, 7 M. 423. 
lOverrziled, 25 M. 300; Diss , 19 A. 202- 
Doubted, 43 P.R. 1907 = 101 P.W.R. 1907 = 
169 P.L.R. 1903 15 M. 366; R., 16 B. 

243. 19 B. 140. 19 M. 40. F.B.. 21 M. 18. 24 
A. 44 = A.W.N. 1901, 194. 100 P.R. 1905 = 16 
P.L.R. 1906. 93 P.R. 1903 = 164 P.L.R. 1908 
= 133 P.W.R. 1908.] 


(354) — Suit zipon mortgage — Previous pat 
nidar of zemindari ^Party to su it —Redeynption 
—To a suit by the mortgagee of a zemindar 
upon the mortgage, the patnidar, who ba( 
takeD a patni lease of the zetniodari previou 
to the mortgage, should be made a party. s< 
^at he might have an opportunity to redeem 

Kaseemunnessa Bibee v. Nitratna Bose 
8C.79 = 9C.L.R. 173 = 10 C.L.R. 113. C^ppr. 

IIG; Cojts , 13 A. 43-2. F. B. ; R.. 12 0 
414, P.C.. 24 C. 575. P.B. = 1 C.W.N. 406 
10.0. 105, 10 C.W.N. 592 = 33 0.590, 5 0 
L. J. 627. A.WN. 1907, 227= 4 A.L.J, 70J 
-29 A. 679,5 C.L.J. 315=11 C.W.N. 403 
D., 6 C.L.J. 609.] 


(355)— Parties to mortgage suit— Redemption 
of part of mortgaged property — Transfer of 
Property Act (IV of 1882), s. 60.— Where a 
mortgagee brought a suit on the mortgage 
against the original mortgagor and upon the 
death of the mortgagor which took place during 
the pendency of the suit, did not bring upon 
the record all his legal represeotativesi aod 
the mortgaged property was sold in execution 


(3o6)— Tmus/er of Property Act, s. 85— 
Vendee of mortgagor not made party— Suit to 
redeem-Civ, Pro. Code, 1882, s. ^3-Previcrus suit 
j /or dec/aration and ejectment-' Subsequent suit/or 
I redemption— Hes judicata. — Where a mortgagee 
i sues on bis mortgage without making the pur- 
: chaser from the mortgagor a party .and purchases 
I the mortgaged property in execution of bis decree 
for sale, the vendee is entitled to redeem, 
whether the mortgagee was aware of the sale 
at the time of his suit or not. Where the private 
i purchaser first sued to have the Court-sale in 
j execution of the mortgage decree, above re- 
ferred to, declared invalid against him and to 
eject the mortgagee-purchaser, and the suit 
was dismissed, a subsequent suit by him for 
redemption is not bad either under s. 1.3 or under 
s. 43 of the Civ. Pro. Code. The first suit was 
only to avoid the effect of the sale, and did not 
extinguish the inherent right to redeem. KUPPU 

Nayudu V. Venkata Krishna Reddi, 20 
M. 82 = 6 M L J. 229. 

(357) — RedemptioJi of mortgage, Suit for — Par- 
ties— Persons interested in equity of redemption, 
--The plaintiff brought a suit against the defend- 
ant to redeem certain khoti lands mortgaged 
by the plaintiff’s father to the uncle of the 
defendant. The defendant contended inter alia 
that the plaintiff could not sue alone as there 
were eight co-sharers of the plaintiff who ought 
to be made co-plaintiffs. The co-sbarers were 
the plaintiff’s uncle and the sons of another 
uncle, who had ceased to be members of the 
undivided family of the plaintiff at the time 
the plaintiff’s father executed the mortgage. 
These relations did not claim any interest in 
the equity of redemption. Held that the plain- 
tiff’s uncle and cousins wore not necessarv par- 
ties to the suit. The mortgage did not purport 
to have been made by the plaintiff’s father as 
manager of the family and ths plaintiff ’s uncle 
and cousins did not claim any interest in the 
equity of redemption. In the absence of all evi - 
dence to that effect, it could not be presumed 
that the plaintiff's father effected the mortgage 
otherwise than in his individual capacitv. If 
the defendant bad made out that the plaintiff’s 
father and uncles were undivided at that time, 
it might have been presumed that the mortgage 
was for and on behalf of them as well as him- 
self, but this the defendant had failed in doing. 
The mere fact of their relationship did not give 
them any interest in it. Ragho VINAYAK v. 
Sheikh Daud. 13 B. 51. 

(358) — Mortgage — Agreement not to alienate 
equity of redemption — Alienation — Suti for re- 
dhnption by alienee — Debt contracted *n particu- 

I lar currency-Re-payment — Redemption suit for 
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9. — Redemption — continuedt 

— Parlies — Co-heir of flainUff. — A mortgagor 
undertook that he would not alienate the equity 
of redemption and that the mortgagee should 
not be obliged to receive the money from any- 
one but the original mortgagor. Held that 
the undertaking should not be given effect to. 
It absolutely forbids alienation aud thus de- 
prives the mortgagor of a right which is an 
essential incident of the estate which he has 
in the land by virtue of his equity of redemp- 
tion. A Court of Equity will not give eflect to 
any such collateral. restriction on the equity of 
redemption. [2^., 20 B. C77 ; 6 Bom L.K. 630.] 
A debt contracted in a particular currency 
should, in the absence of a contract to the con- 
trary, be paid in that currency, [i?., 11 Bom. 
L.R. 318. J A co-heir of the plaintifi who has 
an interest in the mortgaged property at the 
lime of the redemption suit is a necessary 
party to the suit, but not otherwise. TltlM- 
BAK JIVA.II DKSHA.MUKHA v. SAKHAUAM 
GOPAL, 16 B. S99. 

Grove-holder , mortgage by — Equity of 
redemption — Escheat— Zamindar's right to re- 
deem. — Whore, according to custom of the vil- 
lage, a person holding a grove as a tenant loses 
his right in the trees by abandoning the village, 
the fact that the tenant may have mortgaged 
the trees and placed the mortgagee in possession 
cannot prevent the equity of redemption from 
resting in the zamindar and giving him a title 
to redeem the mortgage. DEBI Sah.VY SINGH 
V. SUMKU SINGH, 12 O.C. 197 |B)= 3 Ind. 
Cas. 519. (lO.C. 42, overruled). 

(3G0) — Redemption — Par ties — Misjoinder of 
parties and causes of action — Mortgage by 
widow — Effect of one of the reversioners pur- 
chasing the mortgagee’s rights — Competency of 
vendee of share of one of the reversioners to 
redeem. — Where a widow succeeds to her 
deceased husband’s holding for bis life and 
effects two valid mortgages of a part of that 
holding, one, to one of the reversioners of her 
husband and the other to a stranger ; and the 
rights of the stranger are afterwards purchased 
by the said roveriiionor of her husband, the 
purchaser stands in the shoes of the mortgagee, 
and when on the natural or civil death of the 
widow the succession opens and tbo bolding is 
mutated in the names of, and is partitioned 
among, the reversioners subject to the payment 
■of the mortgage money in proportion to the 
share of each ; and also on the death of the 
mortgagee-reversioner bis heirs alienate a 
portion of the bolding to other persons, and 
one of the reversioners assigns the plot allotted 
to him on partition, to one of his relations, 
the assignee can successfully maintain a suit 
for redeeming tbo plot against the mortgagee’s 
heirs, the alienees and the assignor, who are 
necessary parties to such a suit, and this is 
but one cause of action and there is no mis- 
joinder of parties also. JAGAT 8INOH v. 
Buta, 98 P.W.R, 1911 = 189 P.L.R. 1911 = 11 
Ind. Gas. 612. 
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(361) — Mortgage— Suit by fiist mortgagee — 
Subsequent mortgagee not a party— Right to 
redeem — The defendant, the first mortgagee, 
obtained a decree against the mortgagor for 
sale. He failed to add the plaintiff, a subse- 
quent usufructuary mortgagee of the property, 
as a parly to bis suit. In execution ot his 
decree, the defendant purchased the property 
himself and obtained possession. Now the 
plaintiff sued to recover the property. Held 
that that the plaintiff was entitled to redeem the 
defendant’s prior mortgage and that the decree 
and sale could not affect the right of the plain- 
j tiff as he was not made a party to the previous 

suit. Raghubans Kuau v. ramsahai. a. 
W.N. 1883, 193. (1 A. 2-10, 4 A- 518, D.; 9 I. A. 
21. 3 A. 682, 1 B. 83, 6 B, 11, F.) 

— Foreclosure by first mortgagee — Re- 
demption of first mortgagee by second mortgagee 
— Right of mortgagor to redeem second mortgagee. 
— If the first mortgagee forecloses bis mortgage 
without making the second mortgagee a party 
to the action, the latter may redeem the 
first mortgagee ; and be cannot in turn bo 
redeemed by the mortgagor, who has already 
been foreclosed. SONBA TELI v. LAH.VNOO, 
15 C P.L.R. 188. (24 A. 185, IG M. 121, R.) 

(363) — Mortgage— Redemption — Mortgagee's 
right to dispute tills of mortgagor . — In a suit 
for redemption, the mortgagee cannot dispute 
the mortgagor’s title to the land comprised in 
the mortgage on the ground that a claim to it is 
asserted by other proprietors. MahOIUED 
ABDOOL RUZZAK v. Sadik ABI, 3 Agra 142. 

(364) — Mortgage — Contract not to alienate — 
Second mortgage for payment of first mortgage . — 
A mortgage contract being a security for ob- 
taining the repayment of a loan does not in- 
capacitate the mortgagor from any other 
dealing (except in defeasance of tbo rights of 
the mortgagee) with the property. A stipula- 
tion not to alienate cannot operate to annul a 
bona conveyance to a third person by the 
mortgagor for the purpose of paying off the 
original mortgage debt. When the second mort- 
gagee is the medium of paying over to the first 
mortgagee the amount of the latter’s debt, and 
to that extent takes the place of the mort- 
gagor, it cannot with propriety be said that 
there has been a breach of the agreement. 
A zur-i-peshgee lease was granted to D for 
nine years to secure the payment of a sum 
of money. The mortgage deed contained tbo 
ordfnary orovisions to the effect that the mort- 
gagee should be entitled to the profits and col- 
lections in lieu of interest ; that the mortgagor 
on repayment of the principal, at tbo expira- 
tion of the lease or subsequently at the appoint- 
ed period, should obtain possession ; that the 
mortgagor should not alienate or mortgage the 
land, and that any such attempted transfer 
should be void, and D took possession of the 
property. A second zur-i-peshgee mortgage was 
given to H for paying the first mortgage, and 
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he brought a suit after the expiration of the 
period of the first mortgage to redeem the first 
mortgage. Held, that H was entitled to re- 
deem the first mortgage. DOOKHCHORE R\I 

V. HA.IEE HIDAYALT-OOL-L.\H. Agra F.B. 

7 = Ed. 1874. 5. [R., 3 a. 3G'J. F.B..’D..1 

N.W.P 135.] 

1 305 ) — Redemption decree not executed — Fresh 
Sitit /or redemption. — The mere omission to 
execute a redemption decree within the period 
prescribed for execution does not cause the 
interest remaining in the mortgagor to cease to 
exist. In respect of such remaining interest, 
the mortgagor or his representative may main- 
tain a fresh redemption suit even if all rights 
under the old suit have been lost. Chaitv v. 
PURUMSOOKH.2 Agi-a256. [R.. 11 A. 386 = A. 

W. N. 18S9. 136. 24 A. 44 F. B. = 2l A. W. N. 

194, 25 300, F. B.j 

(366) — Mortgage^Redemption^Suit by pur- 
chaser jrom mortgagor — Right of mortgagee to 
rfisisf suit on ground that full purchase-ynoney 
has not been paid. — Default by a purchaser in 
payment of the purchase-money or any portion 
of it does not necessarily invalidate the sale, 
and in a suit brought to redeem the property- 
purchased. the mortgagee cannot avail himself 
of the objection that the full amount of pur- 
chase-money has not been paid. Tbe mortgagee 
bus only the right to be satisfied that tbe person 
cl liming redemption is not a stranger but one 
to whom the C(juity of redemption has been 
transferred by a bona /ide sale. Heera Sixgh 
V. Ragho Nath Suhai, 3 Agra 30. 

(367) — Two simultaneous mortgages — Suit on 
one of them — Mortgagee of the other not made 
party, efjeci of — Redemption. — Two mortgages 
of Rs. 50 and Rs. 96 respectively were executed 
on the same day in respect of the same property 
in favour of the ancestors of the plaintiffs and 
the defendant who were members of a joint 
Hindu family. Subsequently, at a partition, 
the bond of Rs. 50 was allotted to tbe defendant 
and that of Rs. 96 was allotted to the plaintiffs. 
The defendant brought a suit for sale of the 
property on the basis of the mortgage bond 
allotted to him. He did not make plaintiffs a | 

party to the suit. In execution of the decree 
obtained in the suit, defendant purchased a 
portion of the mortgaged property himself: 
Held, in a subsequent suit brought by the 
plaintiffs on the basis ot the mortgage bond of 
Rs. 96, that the whole of the mortgaged pro- 
perty was liable to be sold and that the defend- 
ant had only a right to redeem. Maggan LAL 
V. ANAND SINGH. 10 Ind. Cas. 422. 

(368) — Mortgage — Suit on prior mortgage — j 
Puisne mortgagee not made party — Sale in exe- 
cution — Right of puisyie mortgagee to redeem 
prior yyiortgage — Redeyyiption of prior ynortgage 
by subsequeyit mortgagee — Right of assignee of 
equity of redemptioyi to redeem subsequent mort- 
gagee. — Where a prior mortgagee institutes a 
suit on bis mortgage without making the puisne 
mortgagee a party thereto, the only effect 
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I of a sale held in execution of the decree obtain- 
, 8d thereiu wjII bo lo trADsfer to the purebAser 
■ the equity of redemption of the mortgagor. 
The puisne mortgagee does not by the sale lose 
his right to redeem the prior mortgage. If, in 
such a case, the puisne mortgagee exercises 
j his right of redemption, the purchaser under 
the prior mortgage may in bis turn institute a 
suit as owner of t-hc equity of redemption and 
redeem the puisne mortgagee on paying him tbe 
amount due to him under the mortgage. Where 
a puisne mortgage comprised several items of 
property not lociudel in the prior mortgage, 
and the puisne mortgagee in the exercise of bis 
right as such redeemed the prior mortgage, as 
assignee of the equity of redemption in respect 
of the item comprised under the prior mortgage 
would be entitled to redeem such puisne mort- 
gagee on payment of the amount of the 
mortgage on the item of property comprised 
under the prior mortgage and the proportionate 
amount of the subsequent mortgage chargeable 
on the said item of property. SIVARAMAN 
CHETTY V. KUPPUMUTHU CHETTY, 13 M. 
L.J. 72. 

(369 ) — Mortgage of fayyiily property by yyiayia- 
0^^ Money-decree obtained by ynortgagee—Sale 
of mortgaged property in execution — Purchase 
by yyiortgagee laithout leave to bid— Right of re- 
' deynption of other members of /amif.v.— Plaintiff 
I and an uncle of his were the undivided members 
^ of the family of the deceased original mortgagor, 
being his son’s son <an I son respectively. The 
present defendant, the mortgagee sued the uncle 
and obtained a money-decree and attached tbe 
mortgaged property in execution. Held that 
the decree obtained against the uncle as mana- 
ger of the property and representative of his 
father was binding upon the plaintiff as though 
he had been made a party defendant to perfect 
tbe representation. The defendant notifying 
or disclosing his mortgage-lien caused several 
of the mortgaged properties to be sold in execu- 
tion of his money-decree, and, without obtaining 
leave from the Court to bid at the sale, purchased 
several of them in the names of other persons. 
Plaintiff now sued to redeem the mortgaged pro- 
perties brought by the defendant making the 
several benami purchasers as well as his uncle 
parties to the suit. Questions arose as to 
whether the plaintiff was debarred by the pre- 
vious sales in execution from redeeming, and 
whether he could redeem without having the 
execution sales set aside. Held, that the mort- 
gagee, having attached tbe mortgaged property 
in execution of a money-decree against the 
mortgagor and having himself purchased the 
property at the sale in execution of the decree 
without obtaining the leave of the Court to 
bid at the auction, had not thereby freed him- 
self from tbe liability to be redeemed by the 
mortgagor. The sale was rendered nugatory, 
not by reason of the provisions of s. 294 of the 
Code (though permission granted under that 
section to bid might have validated the pur- 
chase), but by the impossibility of a mortgagee 
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by such sales and purchases as these freeing 
himself from his liability to be redeemed. The 
same reasoning applies to a mortgagee buying 
the equity of redemption underadecrceobtaincd 
upon a claim independent of tbe mortgages as 
applies to a decree obtained upon a collateral 
instrument to secure the mortgaged debt. 
MARTAND V. DHONDO. 22 B. 624. [Diss-, 30 M. 
362=17 M.L.J. 325; Not F., 27 A. 517=2 A.L. 

J. 210 = A.\V.N. 1905, 80 ; F., G2 IMi. 1908 = 

7 P.W.R 1908; 4ppr., 32 M. 242 = 5 M.L.T. 
248 ; AppL, 23 M. 377 = 10 M.L.J. 91. 4 A.L.J. 
787 = A.\V.N- 1908, 1 = 3 M.L.T. 132 ; R., 22 
M. 347 = 9 M.L.J. 98. 22 M. 372 = 9 M.L.J. 
113, 14 C.P.L.R. 17,7 0.0.307. 29 M. 421 = 

15 M.L.J. 445. 8 O.C. 327, 157 P.L.R. 1906 = 

2 P.R. 1907, 30 M. 313=17 M.L.J. 1G3-2 
M.L.T. 181, 35 C. 61, F. B- = U C.W.N. 1011 
= 6 C.L.J. 320. 3 S.L.R 17= 1 Ind. Gas. 952. 

14 C.W.N. 679; D.. 23 13. 119. 30 P.L.R. 1911 
= 15 P.R. 1911. i 

iSlO)— Redemption decree obtained by a 
puisne mortgagee— Decree becoming inopera- 
tive — Assignment by mortgagor — Assignees 
right to rtoeem first mortgaife. — A mortgaged 
cortaio properties to D and subsequently 
mortgaged the same to C with other properties. 

C got a redemption- decree against 13. which 
however was not executed , and became inopera- 
tive. D got an assignment of the rights of A 
and C in the mortgaged properties and sued to 
redeem the mortgage in favour of B. Held tha^ 
though D could not sue as the assignee of C 
still, he could, as the assignee of A, sue alter 
C’s decree became inoperative. 
NAMBOODKI V. ACHUTHA PISHURODI. 35 M. 

42 = 14 Ind. Gas. 415. 

(Zll)~Mortqage bp guardian of minor— 
Subsequent sale of same property by guardian 
to another^ Right of purchaser to claim redemp- 
tion and sue for profits from mortgagee, 
property belonging to a minor was by his 
guardian first mortgaged to one person an 
then sold to another, the latter wa<i held en i- 
tied to sue for redemption of the mortgage an 
to recover any profits which tbe mortgagee ha 
obtained or could have obtained in excess o 
the mortgage money and interest. In sue 
suit, the mortgagee could not impugn the sa o 
and contend that it was not made for the bene- 
fit of the minor, inasmuch as the interests o 
the minor were not concerned in the sut . 
VlTHOB.A V. SAKHARAM. 4 C.P.L.R. 128. 

(372)— Forec/osure bjt prior mortgagee icithout 

impleading puisne mortgagee— 
to sue for redemption. — A puisne mortgagee is 
entitled to institute a suit for redemption 
against the prior mortgagee who has foreclosed 
his mortgage without making the puisim mort- 
gagee a patty to his suit. NAUSIN(»H DASS 
\ Mt. JAMNA BAI, 12 C.P.L.R. 

\ R. 82. 7 B. 526. 13 A. 432. R.) (R., 14 O.I . 

1 L. R. 177.] 

*1 (373)— Civ. Pro. Code, Act VIII of 1859, 

s. Claim proceedings under— Judgment- 

0. VII— 30 
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debtor — Not necessary party — No notice served 
—Party not bound by order— Party standing by 
— Estoppel — Suit for posstssion— Plainti^' s title 
—Onus of proo/.— Plaintiff, as theassigneo from 
tbe 12th defendant who claimed to be possessed 
ol jenmam rights over suit property, sued to 
redeem a kanom demise executed by E, the 
12th defendant's ancestor, as tbe jenmi, in 
favour of one L, the mother of BandC. defend- 
ants 1 and 2 in tbe suit. It was contended that, 
under the demise, the plaintiff had no right to 
redeem and that tbe plainiitf, on the date of 
the sale, had only a kanom interest for a small 
amount over the property and that the 
right belonged to another K. It was also con- 
tended that, it having been declared by order in 
claim proceedings under s. 240, Civ. Pro. Code. 
(1869), that F> bad do Jenmi right ever the lands, 
and the said order not having been challenged 
by regular suit, the plaintiff cannot claim to 
redeem the demise as Jenmi. Held, that the 
order on the claim proceedings was not one 
which E was bound to impeach within oue 
year or twelve years after it was p.assed, 

A judgment-debtor cannot be regarded as neces- 
sarily a party to an investigation under s. 246, 
Civ. Pro. Code, 1850. (15 l.A. 123. 1 M.H.C. 
416 25 M. 721.1 M. 391,3 A. 233. 14 W.R. 
143. 16 W.R. 119, 6 M U.C. 416, 11 B. 114, 4 
B. S15i ^•) Under tbe Codee of 1877 ana 
1882, it must be shown that notice of the claim 
was ’seived on the judgment-debtor, before ho 
can bo held to be bound by the order of Court. 
(26 M. 721, 30 M. 335. 31 M. 163. 8 M.E.T. 
417, R-) VVbere, as in this case, the defendants 
accepted the demise and held possession under 
It, they must bo held to be estoppod from dis- 
puting plaintiff’s right to redeem. Whore a 
plaintiff seeks to recover possession of lands 
which are in possession of another, the onus is 
on the plaintiff to prove his title and that the 
party in po.ssessicn held under his dcoiisees. 
KUBRIYIL PaRKUM PUTHA KAHGI KATTAYI 
V, YAUANAKAT ILLATH GANABATill NUM- 

liODRI, 9 M.L.T. 423. 

(374) — Mortgage executed before T.P. Act — 
Notice of foreclosure given— Decree for posses- 
— Puisne mortgagee not made party to fore- 
closure suit— Right of puisne mortgagee to re- 
aeem first mortgage— Right of first mortgagee to 
redeem first mortgage.— in respect of a 
mortgage executed before T.P. Act, a notice of 
foreclosure was given under the Regulation then 
in fcrce and a decree for possession was .there- 
after obtained by tbe mortgagees Hgainst the 
debtor, without tbe subsequent mortgagee 
being made a party to the suit, the second 
mortgagee, not having been party to the fore- 
closure suit, was entitled to redeem the prior 
mortgage by having it revived ; in which case, 
tbe first mortgagees become entitled to redeem 
the second mortgage. PATIRAM v. GhasIR.-VM, 
3 C P.L.R. 82. CR., 12 C.P.L.R. 86. IIC.P. 
L.R. 75. 2 N.L.R. 116, 12 C.P.L.R. 125.] 

^375) — Prior and subsequent mortgages — 
by first mortgagee without impleading second — 
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9- Redemption — continued. 

Decree and sale — Subsequent S7iii by second mort- 
gagee- Purchaser entitled to priorxty^Secnnd 
mortgagee bound to redeem—Fotm of decree— 
Secondary evidence— Becilal in later deed— Pre- 
sumption.— In a suit for sale upon a mortgage of 
June 4 ISi / , alleged to be in renewal of a mort- 
gage of June 12 1875, against certain defendants 
who were in possession of the property by virtue 
of purchase in execution of their decree which 

had been obtained upon H mortgage of November 
8, 1875, the latter pleaded that this mortgage 
was in lieu of an earlier mortgage of December 
5, 1669. To thesuit by the defendants on their 
mortgage the plaint ifl had roc been made a 
party. Held, that the plaintiff, as a subsequent 
incumbrancer, before he could sell the property, 
was bound to redeem the defendants who had 
been in possession since thedato of iheirpprchase. 
In a mortgage suit the Court ought to have 
the fullest power to direct what is right and 
equitable, having regard to the circumstances 
of the case and the interests of all the parties to 
the suit in the property. Semble In a suit 
by a subsequent incumbrancer to which the 
prior incumbrancer is a party, if the latter so 
desires, it will be convenient to direct redemp- 
tion of the prior incumbrancf . Where an 

earlier bond was fully recited in a later bond. 

but there was no evidence of the lo.cs of the 
former, held that, under ordinary circum- 
stances, it might have been given back, and 
secondary evidence to prove it was admissible. 
Maxohah Lal V. Ram Bai3u, 9 A.L.J, 323. 

(376) — Suit jer redemption— Joinder of parties 
claiming title to the property— Misjoinder. — In 
a suit for redemption of a mortgage, it is com- 
petent to the Court to join as parties persons 
claiming title to the mortgaged property. 

Such a course is not tantamount to the intro- 
duction of a new cause of action, so as to make 
the case obnoxious to the rules of joinder. (33 
C. 425, 3 C-L.J. 205, D.) In a suit for redemp- 
tion defendants Ncs. 4 and 5. who claimed 
title to the property, were impleaded, and it 
was found that the property belonged to them 
and not to the plaintiff. Eeld, that it was 
competent fo the Court to pass such a decree 
In re Krishnaswami Pathan, 8 Ind Cas’ 
88S = 9 M.L.T. 173. 

(377) — Swif for foreclosure, right of redemp- 
fion of puisne mortgagee not impleaded in.— 
Where a plaintiff in a suit on his mortgage 
forecloses such mortgagors and iocumbrancers 
as he has made parties to the suit, he will yet 
be liable to be redeemed by any incumbrancer, 
who might have been but has not been, made a 
party to bis suit, whether be had any notice of 
that incumbrance or not, and the fact that the 
puisne mortgagee held an unregistered mort- 
gage could not make any difference. Wherein 
a suit to eject the defendants, the plaintiff was 
found to be only a puisne mortgagee, and one of 
the defendants a prior mortgagee, the plaintiff 
was allowed to change bis case so as to be per- 
mitted to redeem the said defendant. Saxkana 
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KALANA V. ViRurAKSHAPA GANE3HAPA, 7 
B. 146. [R., IG M. 121 = 2 M.L.T. 281, 20 B. 

390. 28 B. 153. 5 C.L.J. 527 ; D., 20 B. 158.] 

(378) — Puisne inc 2 imbrancer not party to 
decree upon prior mortgage— Purchase of equity 
of redemption by puisne incumbrancer before 
order absolute and under s. 89, Transfer of 
Property ^ct Pinht of tedimptio^i.^Pui^ne 
encumbrancer purchasing equity of redemption. 
—Where a prior mortgagee obtains a decree on 
foot of his mortgage without impleading a 
puisne mortgagee, and no order absolute for 
sale is obtained against the latter, though he 
has, between the date of tbe decree and 
and that of the order absolute made against 
the mortgagor, acquired the equity of 
redemption by purchase from the mortgagor, 
tbe puisne incumbrancer’s right to redeem is 
not extinguished and a '^ale held in execution 
of such decree does not bind him. [D.. 3 A.L.J. 
C75 = A.W.N. 1906. 283 = 29 A. 76.] The mere 
fact that a puisne incumbrancer purchases from 
the mortgagor tbe equity of redemption, tue 
con-ideration being tbe amount due on bis 
mortgage, does not extingui.sh (hat mortgage 
and he is entitled to redeem the prior incum- 
brancer. KadirBukshv. jwala Prasad. 

1 A.L J. 288 = A.W.N. 1906. 285, Note. [D., 3 
A L.J. 675 = A.W.N. 1906, 283=29 A. 76.] 

(379)— Possession given to prior mortgagee 
I under foreclosure decree — Subsequent mortgagee 
not made party to suit — Right of siibseauent 
mortgagee to redeem prior mortgage, — Where a 
mortgagee obtained pc.ssession of the mortgaged 
property in pursuance of a decree for foreclosure 
obtained by him in a suit to which tbe subse- 
quent mortgagee was not made a party, such 
subsequent mortgagee was not thereby depriv- 
ed of his right to rtdefm the prior mortgagee, 
but he could not get possession by virtue of tbe 
said decree for foreclosure. SHRIKISAN 
Gaontia V. Gadadher Gaontia, 12 C.P.L. 

R. 125. (16 M. 121. 20 M. 120. D.;3 C.P L.R. 

82, 11 C.P.L.R. 75. .Vof F.) 

{^^Qf — Tiansferof Property Act, s. dl— Mort- 
gage — Redunption — Who may redeem — Per- 
petual lessee.— In a suit for redemption of a 
mortgage, the plaintiff was a perpetual lessee of 
tbe mortgaged premises from the mortgagori 
holding under a lease granted upon payment of a 
premium of Ks. 600. with a 5’early rental of 
Rs. 40 odd. By the terms of the lease, tbe lessee 
was not liable to be ejected, even for non-pay- 
ment of rent, while, if the title of the lessors 
proved defective, tbs lessee was entitled to a 
refund of the premium. Held that the lesese 
was, under tbe above circumstances, entitled to 
redeem. RAGHUNANDAN PRASAD v. AMBIKA 
Singh. A. W N. 1907, 227 = 4 A.L.J. 703 = 29 
A. 679. fl9 M. 151, 6 C. 317, 21 C. 116, 8 C. 

79, 27 A. 472. P.) 

(381) — Mortgages, prior and subsequent— Suit 
by prior mortgagee for sale of mortgaged pro- 
perties — Subsequent mortgagee not party — 
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Suhseciueyit ynortgagee's I'ight of redemption. 
Where a prior mortgagee brought a suit for 
•sale of mortgaged properties without making 
the subsequent mortgagee a party and purchased 
the property in Court auction, htld, in a suit 
by him against the subsequent mortgagee tor 
possession, that the latter should be allowed an 
opportunity to redeem the prior mortgagee, and 
the decree should be made subject to such 
right. GANGA ram V. TIKA RAM, A.W.N. 

1888, 184. 

(382j — Mortgage hij widow for legalnecessitp 
Decree for foreclosure — Appeal by the widow 
Continuance of the appeal by the datighter after 
her death peyiding the appeal — Application for 
subs^ifuiioTi by reversionary heir, rejection of — 
Dismissal of appeal — Suii for redemption by 
reversionary heir — Decree in the previous fore- 
closure suii, if a bar — Decree on appeal, efject 
of — Decree agiinstthe toidow, if binding upon 
reversioners. — Whore a Hindu widow died 
during the pendency of an appeal by her against 
a decree for foreclosure upon a mortgage exe- 
cuted by her for legal necessity, and the Court, 
upon applications by the widow’s personal 
representative, her daughter, and also by the 
reversionary heir of her husband for leave to 
continue the appeal, erroneously decided m 
allowing the daughter to be substituted, and 
the daughter continued the appeal which was 
dismissed, and subsequently the reversionary 
heir, the present plaintifl, brought this suit 
for redemption of the mortgaged property. 
Held, that the decree in the foreclosure suit 
was no bar to the plaintifTs claim to redeena 
as he was no party to it. That the ijuestion Oi 
res judicata was to be determined with refo^ 
ence to the decree on appeal and 
reference to that of the first Court. (13 C. 13, 
R.) Quaere?— Whether a decree obtained in a 
suit against a Hindu widow to enforce a mort- 
gage executed by herself vvill bo binding as 
against the revorsiouer. KAILASH CHANDKA 
Bose V. Sreemati Outi.iA sundari deri, 
16 C.W.N 658 = 14 Ind. Cas. 293 = 39 C. 825. 

{3Q3)— Mortgage — Conditional mortgage— 
Agreement between mortgagor and mortgagee 
after sale of equity of redemption Effect of 
agreement on purchaser — Foreclosure Sale of 
equity of redemption after proceedings taken 
Notice by mortgagee — Fresh notice onpurchaser, 
necessity for. — Whore a mortgagor, before the 
expiry of the year of grace and after the sale 
of the equity of redemption, agreed the 

mortgagee that of the two villages conditionally 
mortgaged, one should be given to him and 
decree for foreclosure ehould be obtained by the 
mortgagee in respect of the other, such agree- 
ment did not bind the purchaser and ho could 
not bo prejudiced thereby, inasmuch as notwith- 
standing such arrangement he was at liberty 
to dopoait the money in Court, or to tender it to 
the mortgagees, and the foreclosure proceedings 
could not bo rendered invalid for such agree- 
ment having been made. Where a mortgagor 
€old his right or equity of redemption after 
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foreclosure proceedings had been applied for and 
notices duly served on him, it was not 
necessary lor the mortgagee to issue fresh 
notice on the purchaser, and the require- 
ments of the Regulation were satisfied by the 
service of the notice on the person who. at the 
time of service, was entitled to redeem. 
MUHUXT JYHAM GiR V. RAJAH KkISHAN 
KISHOUE Chl’ND, 3 Agra 307. 

(381) — Mortgage — Redemption — Hindu 
widow — Reversioner suing to redeem — Lapse of 
time — Durden of proof — Eviderice . — In 1849- 
1851, R mortgaged three properties to defend- 
ants. In 1853, R died, and his widow S 
succeeded him. S, during her lifetime, incur- 
red many small debts, but did not create any 
incumbrance on the property. S died in 1861, 
and was succeeded by her mother-in-law Ci. 
In 1866. G mortgaged the three properties 
and four others, to the same mortgagees for 
Rs. 1.473, which represented K’s morlgagedcbts, 
S’s debts and G’s debts. G died in 1875. In 
1896. tbeplaintifi, a reversioner, sued to redeem 
the lands from R’s mortgage, contending that 
G’s mortgage was not binding upon him. The 
lower appellate Court held that looking to the 
lapse of time between G’s death and the suit, 
the plaintiff could not redeem without paying 
off G’s mortgage-debt. Held 11) that G's 
mortgage could, as against plaintiff, only 
burden the properties, mortgaged by R if and 
so far as the mortgagees could show that the 
debts G purported to secure were incurred for 
those recognized purposes which justify the 
sale or mortgage of the inheritance by a female 
who bad only a([Ualified estate ; (2) that if 

plainiifTscontention as to the invalidity against 
him ol G’s mortgage was right, then, he could, 
immediately on G’s death, have recovered 
possession of the four properties, but H’s 
mortg<ge stood in the way of his recovering 
the three properties, thus, as to the four proper- 
ties, the possession was adverse to the extent 
of the qualified interest claimed, as to the three 
properties it was not. Lapse of time is an 
element of consideration: it may absolve the 
mortgagee from the high standard of proof 
that would bo required in relation to a recent 
transaction ; but it cannot dispense with the 
necessity for some proof, or create a bar to 
redemption on payment of all that is legally 
due. SUIUIANHAO v. VINAYEK. 4 Bom. L.R- 
463. 

(385)— S. 2. Reg. I of 1798— Zur-i-peshgee 
mortgnge— Rights of mortgagor~ln a zur-i- 
peshgee mortgage, tho mortgagor is, under s. 2. 
Regulation I of 1798, entitled to demand back 
hia land immediately after making his deposit 
and if, by mistake or otherwise, ho demanded 
more land than was comprised in the mortgage, 
that was not a matter which in any way justi- 
fied the mortgagee in keeping possession of 
land which is in fact comprised in it. MOHt'N 
LAIi V. SHEIKH ALI AFZUD, W.R. 1864 
219. 
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{3'^G) — Mortgage by vn 2 >lication—Suit for 
redemption — himitation — Adverse possession. — 
\\ hero an interest in the land is transferred to 
certain persons as trustees for the purpose of 
securing the payment of expenses incurred by 
them in managing the land, the transaction 
created a mortgage, redemption of which 
should be decreed on payment of the money 
due, though pleas of adverse possession and 
limitation be set up. BUTA SiNGH v. JhaGRA 
lOP.R. 1888. (93 P.R. 1879. 57 P.R. 1883. R.) 

[H..93 P.R. 1903 = 164 P.L.R. 1903; Consd 
100 P.R, 1909., 

<387)— Document, construction of — Mortgage 
by conditional sale — Time Jixtd /or redemption 
— Redemptioyi before due date— Maintainability 
of suit. -^Ou 23rd December 18S1, the property 
in suit Was sold to defendants, on condition 
that it was to be re-conveyed to the vendor, if 
the sale consideraiion and value of improve- 
ments were paid on 23rd December 1883. It 
was stipulated that the defendants were to 
enjoy the property till the said latter date. 
Then followed a proviso that, if before 21.st 
December 1941 the property was not redeemed, 
the vendee’s title would become absolute. 
Plaintiff offered to pay the sale price after 23rd 
December 1883, but within the time stipulated 
by the latter proviso. Defendants pleaded 
that they were entitled to hold on till 21st 
December 1941, and that the suit was prema- 
ture. Held, that, though plaintiff was not at 
liberty to redeem before 23rd December 1883, 
he was entitled, under the terms of the sale* 
deed, to redeem at anytime befure 1941, aud 
that the suit was not premature. DASAPIMLA- 
VA V. Nanhakke. 1 Ind. Cas. 285. 

(388) — Mortgagor's right to discharge mort- 
gage-debt at any -The general rule is 

that the debtor is at liberty to discharge the 
mortgage-debt at any time, unless the terms of 
the document clearly prohibit and fix a time 
before which it is not to be paid (2 M. 314. 10 
A. 002, R.). The word “sariki” may be translat- 
ed either as '* at the end” or “within ” Radh.\ 

Krishna Panda V. madhavaNaik, 17 M. 

L.J. 83. 

(389) — Alorff/opc— Redemption — Meaning of 
“Tamiyad das sal tak, girau rahn ba kabza 
rakha hai,” — Right of mortgagor to redeem — 
Meaning of the term "foreclosure" in thePunjab. 

Held, that, in tne absence of any words 
clearly signifying that the mortgagor is not to 
redeem for a certain period be can redeem it at 
any time; and that any phrase in the deed 
simply reciting that the mortgage is for a cer- 
tain period should be regarded as a clause in- 
serted for the benefit of the mortgagor and 
intended to protect him from foreclosure fora 
period and not to hinder him from redeeming 
within that period ; and that the words “ ta 
miyad das sal tak girau rahn ba kabza rakha 
hai " mean in the absence of any further words 
showing for whose benefit the period of ten 
years was fixed, that the mortgagee is not to 
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foreclose till the end of that period. (10 A. 602 
2 M. 314, F.: 40 P.L.R. 1903, R. and D.; 5 bI 
22. 20 B. 677, Dis.s.) Obiter Per Kensington, J. 
—That in the case of mortgages in the Punjab, 
other than those containing a conditional 
clause, the term foreclosure denotes merely 
the right of a mortgagee to sue for his money 
and does not bear the technical meaning given 
to the term in other Provinces where the 
Transfer of Property Act IV of 1882 is in force, 

Firoze-ud-din v. Firoze-ud din. 137 P. 
W.R.1908. 

(390) Mortgage — Foreclosure — Equity of 
redemption— Reg. XVII of 1806, s. 8— ^mounf 
to be deposited by mortgagor. — A mortgagor 
does not lose his right to redeem if he deposits 
the amount due under the mortgage within 
the time when the final foreclosure may bo 
effected under s. 8 of Reg. XVli of 1806. 
Where the mortgagee had been in po.ssession 
and had received the rents and profits of the 
property, the principal amount only should be 
deposited, that being the “ amount oue ” under 
the mortgage. AliDOOL KHAN v. Ul’ENDRG 
CHUNDER BhUTTACHARJEE, 14 W.R. 278. 

(391) — Mortgage — Lakheraj land — Subse- 
quent assessment — Payment of reve^iue by 
mortgagee — Right to be reimbursed — Redemp- 
tion.— -The land which was mortgaged was, 
at the time of the mortgage, treated as lakheraj. 
But subsequently it was assessed with Govern- 
ment revenue which the mortgagee was obliged 
to pay in order to save the land. Now 
the mortgagor sought to redeem the land on 
deposit of the principal sum. Held that the 
mortgagor could recover possession of his land 
only after he paid into Court the amount paid 
to Government for revenue with interest 
thereon. JOYPROKASH ROY v. OORJHAN 
Jha, 3 W.R. 174. 

(392) — Transfer of Property Act IV 1882, 
s. 93, mortgagee's omission to get an order for 
sale under — Redemption decree, time for mort- 
gagor to redeem. — In the case of a decree for 
redemption of a usufructuary mortgage, direct- 
ing surrender of the property on payment of 

the mortgage amount within a fixed date, but 
not containing a direction as required by s. 92 of 
the Transfer of Property Act, toat, on default 
of payment on the day fixed, the property 
should be sold, the mortgagee has to obtain an 
order under s. 93 for sale of the property on the 
mortgagor’s default. Until such an order, 
under s. 93, is secured by the mortgagee, the 
mortgagor’s right of redemption cannot become 
extinct and it is till then open to him to obviate 
the necessity for the sale by payment of the 
mortgage amount before the passing of the said 
order under s. 93. KaNARA KURUP v. GOVINDA 
KURUP, 16 M 214 = 3 M.L.J. 89. [R.. 19 M. 

40, F.B., U C.P.L.R. llo, 25 M. 300. F.B.. 26 
B. 102 ; D., 19 A. 180.J 

(393) — Redemption — Payment within a year 
— Reg. XVII of 1806, s. 7 — inferesf.— Where 
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interest is not reserved by the mortgage-deed, 
but it provides for repayment of the principal 
only, a payment into Court within a year 
the institution of a foreclosure suit of the 
principal onlv without interest satisfies the / th 

section of Regulation XVII of 1806. and entitles 
the mortgagor to the redemption of the pro- 
perty, ROOrNAUAlN SINGH v. MADHO 

Singh. Marsh 617. 

{ 39 i) —R’deinptinn—Paiiment into Court of 
redemption-m'yney —Costs. — It is sufficient to 
bar a foreclosure suit that the principal money 
and interest duo on the mortgage have been 
paid into Court within the year of grace, or an 
extended time agreed upMi by the pHrcies 
without costs incurred by the mortgagor in Uao 
matter of the mortgage. ZALKM ROYv. I>EH 

SH^HBE, Marsh 167 = 1 Hay 373. 

(3951— Coniinuance of enjoyment— Material 

portion of contract— Mortgage— yiortqage for^ 

Urm-Redimption — Intention of parties. 
Where the continuance of the enpyment 
the mortgaged property for a prescribed porioa 
forms a material part of the contract, it 
be ioequiiahle to deprive the mortgagor of tbis 
right on the mere ground that the contract is 
one of mortgage. Where parties agree that 
possession of the property shall bo ‘'ransferred 
to a mortgagee for a certain term, lo ^ 

creation of a term is by no 
of the fact that redemption should take pU 
only at the end of the term and not earlier. 

Sri Raja setrucherla 
Bahadur v. Sri Raja « 

SURYA NARAYANA RAJU R 

314. [Appr.. 10 A. 602. 16 ^H-L-R. 59. R-. 
201 P.R. 1889. 20 B. 677, 23 M. 33. 17 M.L.J- 

83.] 

(396)— Trans/€r of Property Act TV of 1832. 
s. GQ— Term fixed in mortgage-deed for re-pay 

ment of mortgage-money, «/' 

redeern before expiration o/.-Wbile a st.puU 
tion in a mortgage deed for the postponement 
of payment of the mortgage-money 
/acie intended for the boneht of the 
the parties may, by the language ° . 

contract, show their intention that 
should take place only at the end of the given 
term, and that the mortgagor ebou d bo pre- 
cluded from redeeming until after the oicpi > 
of such term. In the absence of any hucd 
contract, the liberty of redeeming at bu plea- 
sure should be deemed to have been 
to the mortRagor. ROSE \\ 

RATUNAM AMMAD, 23 M. 33 V 

486. Cons.) [R.. 16 C. P. L R. 59 If f 
146. 17 M. L. J. 83. 17 M. L J. 177. 18 M. 

L. J. 235.] 


^^.J^^-Mortgage-Ri■lht to redeerr^^ be ore ex- 
piry of Urm— Right to foreclose whether co 

exUnsive with redemplion-Presumptionastothe 

fixation of term in mortgage-bond. , 

general rule of law exists in India 
preclude a mortgagor from redeeming a mort- 
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gage before the expiry of the term for which 
the mortgage was intended to be made, unless 
the mortgagee succeeds in showing that, by 
rea-^onof the terms of the mortgage iltclf, the 
mortgagor is precluded from paying off the 
debt due by him to the mortgagee (5 B. 22. 

8 A. 95, R.). Where parties agree that posses- 
sion of the property shall be transferred to a 
mortgagee for a certain terra, it may be infer- 
red tbai they intended that redemption should 
be postponed until the end of the terra, though 
the' creation of a term is bv no means conclu- 
sive on the point. [li-, 9 A. W N. 135, 16 
C. P. L. R. 50. 17 M. L. J. 83 = 126. P. L. R. 

1908. ] The rule that the right of redemption 
and the right of foreclosure are co-extensive 
and coincident, as to the time when these 
rights may be respectively exercised by the 
mortgagor and the mortgagee, is not one recog- 
nized by the law of mortgage, at least in the N. 

W P. (5 B. ‘22, Disappr.). [F., 137 P. W. R. 

1909. ] Where a mere fixation of the term for 
p\ying of! the mortgage-debt occurs in a mort- 
gage-clccd, the presumption is that the date is 
fixed lor the convenience of the debtor, and 
that lie inav repay the debt at an earlier period, 
unles-ia contrary intention is shown. BHAGWAT 
l)\sv PvRSHAD Singh. 10 A. 602. (2 U. 
314. li.) [F.. 187 P. W. R. 1908.] 

| 39 g)— C’ondifioaaf sale— Mortgagee entitled 
to possession on default in payment of mortgage- 
money within stipulated time— Right of mortga- 
gor to redeem mortgage- — Suit to recover certain 
property that had been mortgaged as security 
to the plaintiff. The right to the relief claimed 
by the plaintiff was based on the ground that 
the mortgage instruments operated as absolute 
sales to the plaintiff of the mortgagor’s pro- 
prietiry right upon default made as therein ^ 
provided, and entitled the plaiiitifi to immediate 
poss'-.ssion. Held that where an instrument 
appeared clearly, as in the present cases, to 
have been entered into by tho parties for the 
purpose of securing the repayment of a loan, 
the mortgagor, making the security subservient 
to the purpose for which it was created, could 
in equity and good conscience redeem the 
property by paying off the principal debt and 
the interest, though the stipulated time for 
payment had been allowed to pass by, and m 
a suit for possession by the mortgagee, the 
Court was bound to give a reasonable time to 
the mortgagor to pay the amount due under 
the mortgage. VENKATAREDDI v. PARVATI 
AMMAL. 1 M. H. C. 460. [F., 7 M. H. C 219; 
H.. 3 M. H. C. 363. 9 B. H. C. 69. 1 H. 1, 

4 il. 179 ] 

( 399 ) — Foreclosure action— Time for redemp- 
_ S. 87, Transfer of Property /lc7.— Tho 
mortgagor in a foreclosure action is entitled to 
redeem at any time until the order absolute is 
made under s. ^^7 of the Act. PORESHNATH 
MOIUMDAR v. RAMJODU MOJUMDAR, 16 C. 
246 {F., L.B.R. 1893—1900, 174, 1 O. C. 

91. 27 C. 705, 3 C. L. J. 533; zlppr., 21 C. 
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818, -20 A. 375=18 AAV.N. 78, 20 A 446 = 
13 ^.W.N. 112; Co^.. 9 C.P.L R 78 19 M 

R. 137: Diss., 13 M. 267. 13 A 
■^<8. F.B.. 19 A. 180 = 17 A. W. N. 11 

40 p'^ ' ^^^-243. 7C.p]l,r! 

22 0.931. 23 C. 632. 21 

uV xT^’ ^ ^ 37. 20 A. 

353 = 18 A.W.N. 67, 12 C.P.L.R. 101 U-B.R. 

^ 8 C.W. 

J- 180-A.W.N. 1905, 70 = 27 A. 501, F.B.. 36 
C. 122-8 C.L.J. 537 = 13 C.VV.N. 36, Note.] 

(400)-Ss. 36. 87. T.P. Act, m2-Mortga^ 
gor B right to redeem, untie order for foreclosure 
absolute is mide. — Until an order for foreclosure 
absolute has been made under s. 87 TP Act 
the mortgagor may be allowed, on a proper 
application, to redeem the mortgaged property. 
Ills right to redeem is not barred upon the ex- 
piration of the time fixed in the decree for pav- 
ment. SO.MESH v. Ram KRISHNA CHOWDHRY 
27 C. 705 = 4 C.W.N. 699. (16 C. 246 R • 

fF..25A. 231.3 C.L.J 533; 
R., 2 N.L.R. 137; Diss., 3 N.L.R. 146. J 

^ct (IV of 1882). 
n* J ’ 87— PreOwmarv decree for foreclosure— 
Redemption may be nt any time before passino of 
older absolute. Where a preliminary decree 

for foreclosure of a mortgage has been passed 

under s. 86 of the T. P. Act. the mortgagor 

can pay the money and obtain redemption at 

any time until the decree is brought to maturity 
by an order under s. 87 of the Act. NIHALI 

y. MittarSen, 20 A.446 = A.W N.1893 112 

(16 G, 246, 20 A. 375, R.) [F., 25 A. 231- R.' 

>j't ' p' A. 479. 2 

i07«J 

(402)— Jiorf(7a(7e— Redemption, suit for — 
Decree of Settlement Court— Declaratory decree 
(^nslruction of decree — Res judicata— Code 
of Civil Procedure, ss. 13 and 244.— B mortga- 
ged his shares in certain villages to C. At the 
first regular settlement P, claiming through B 
sued C in respect of the mortgages. He des^ 

redemption. He 
alleged that he had tendered the mortgage- 

mong to C and that C had refused to recefve 
It. He asked “that redemption be allowed 
after au investigation.” On the 31st July, 1866. 
the Settlement Court passed a decree in the 
following terms “Ordered that the plaintifi’s 
claim be decreed against the defendant on con- 
dition of his (plaintiff's) paying from his own 

pocket Rs. 775-8.0 in the month of Jeth, fal- 
low season. that then he shall be entitled to 

possession of the mortgaged shares, but if de- 
fault be made on his behalf in the ful61meat of 
either of these conditions, the decree shall be 
incapable of execution and the order for re- 
demption shall be deemed not to have been 
passed. ’ The plainti0, claiming through B 
brought a suit to redeem the mortgages In 
his plaint ho described the decree dated the 
31st July, 1866, as a declaratory decree. The 
defendants pleaded that the suit was barred by 
ss. 13 and 244, Civ. Pro. Code, a decree hav- 


Mortgage — continued. 

Redemption — continued. 

mg been obtained for redemption of the mort- 

gages. Held, that the decree was not intend- 
ed to pant consequential relief but was intend- 
ed to be merely declaratory, and that the suit 
was consequently not barred by the provisions 
of s.. 13 and 244, Giv. Pro. Code, but was 
maintainable. GuR Pbrshad v RATTAN 
SINGH. 6 O.C. 239. [R.. 8 O.C. 361.] 

m^)-Hindu Law — Mitakshara - Joint 
family ^-Mortgage by manager— Sale by mort- 
gagee of mortgaged property in execution of 

0/ Property 

nn Jfl ^ 99— A/brt(7af/fie’s possession 

no adverse— Minor not bound by such sale— 
Modes of extinguishing right of redemption- 

Q on s acquiescence or silence.— 

b. 99 of the Tian.sfer of Property Act prohibits 
a sale of mortgaged proparty held in contraven- 

3/. 30C. 463. liA.522. F.) In a joint Hindu 
family goverued by the Mitakshara, a son is not 
deprived of his equity of redemption by virtue 
of a sale prohibited by law. (22 M. 372, F.-. 

22 B. 624. Appl.-, 32 C. 296, F.) A suit for 
redemption is not barred merely by reason of 
silence or acquiescence on the part of mortgagor 
unless ^ere is a release of the equity of redemp- 
lon. The only ino(jos in which a mortgagee 
can extinguish the right of redemption are 
either by getting the mortgagor to execute a 
release of the equity of redemption in hts favour, 
oc by a proper suit under the Transfer of 
- roperty Act. A mortgagee by erroneously 
repre.senting himself as owner of the mortgaged 
premises cannot make his possession adverse 
to the true owners. Jharha LaL v. CHH.VJJU 
A.L j. 787 = A.W.N. 1908, 1 = 3 M.L.T. 


(404) Right to redeem whether res judicata — 
Judgment containing secondary evidence of 
mortgage put in evidence by plaintiffs for pur- 
poses of res judicata— De/endau^’s duty to prove 
mortgage — Limitation Act, art. 134. — The 
mortgagee s claim to redemption will not be 
re? judicata in a subsequent suit, by reason of 
the decree in an earlier suit, where the parties 
were not the same and the plaintifi in the sub- 
sequent suit did not claim under the plaintiff 
in the earlier suit. Where, for the purposes of 
r?s judicata, the plaintiffs put in evidence a 
judgment containing secondary evidence of a 
mortgage, this would not absolve the defendants 
from the duty cf proving their mortgage by 
original evidence or of making out a case for 
the admission of secondary evidence. Where 
the defendant’s claim under art. 134. Limita- 
tion Act, did not ripen, and the plaintiff was 
not bound to redeem at the time of the former 
suit, the defendant is not debarred from sub- 
sequently putting forward his claim under that 
article. The point that a mortgage has not 
been formally proved, if not taken in the lower 
Courts, cannot be taken in second appeal. 
Krishna Patter v. abappath Veetil 
Maivappa Muthan. IH.L.r. 73. 
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(405) — Second suit for redemption —Settlement 
Court decree, effect oj — Civ. Pro-Code, ss. 13 and | 
244— Declaratory decree — Execution of decree — | 
Res judicata — Mortgage- Held, that where a ' 
Settlement Court decree did not fix a time 
within which the mortqage-monoy was to be 
paid, the decree was merely a declaratory decree 
and incapable of execution and in such a case, 

a subsequent suit for redemption was not barred • 

Raja Partab Bahadur Singh v. Raja 
Sural Singh, 8 0.C. 361. iiO C.28'J, GO. 
C. 239, 10 B. 461 P.C., R.) 

(406) — Limitation Act (XV of 1877(, sch. II, 

art. 144 — Civ. Pro. Code [Act XIV of 1882), 
s. 13 — Suit to declare a 7nortgage not bind- 
ing on plaintiff and for possession of mortgaged 
property — Decree that mortgage teas 6inci- 
ing on plaintiff to the exte^it of a certaiti 
amount — Dismissal of on plaintiff's failure 

to deposit said amount— Subsequeyit suit for re- 
demption— Adverse possession — Res judicata. — 
In a previous suit, the plaintifi mortgagor 
sued for the cancellation of his mortgage and 
for possession of the property. The Court 
declared that the mortgage was good to the 
extent of Rs. 300, but the plaintifi being un- 
willing to pay that amount, his suit was dis- 
missed. Then the plaintifi brought this second 
suit for redemption on payment of Rs. 300. 
The Lower Courts found that, as the plaintifi 
had ignored the mortgage in the previous suit, 
the defendant became a trespasser from the 
date of the mortgage, and that plainlifi's 
present claim was barred. Held, that the 
plaintiQ'a claim in the prior suit to declare the 
mortgage bad did not havo the effect of enabl- 
ing the defendant prescribe for title by adverse 
possession from the date of the mortgage to 
the exient of the interest, and that the present 
suit was not barred under art. 144 of sch. II 
of the Limitation Act. Held, also, that the 
present suit was not barred as res judicata by 
reason of the previous suit. SANG.4MM.4 
Naickkr V. Ramasawmy Naickfjr. 5 Ind. 
Caa. 478 = 8 M.L. T.252. (26 M. 760, 27 M. 

102, 27 M. 360, 28 M. 406, 29 M. 153. 16 M. L. 
J. 48, 31 M. 385, 

(407) — S. 13— C’iu. Pro. Code, 1882— Re.s 
judicata — Redemption — Second suit for — Co»uii. 
tio7ial decree in the first suit not given effect to. 
— Where a mortgagor bring-i a suit for redemp- 
tion and obtains a conditional decree, but 
omits to fulfil the conditions imposed upon him, 
he is not debarred from bringing a second suit 
for redemption, unless the decree lays down 
that, if ho fails to fulfil these conditions, the 
property will be sold or he will bo debarred of 
all his rights to redeem. NaktA RaM v. 
Chiranji Lal, 7 A.L.J. 185 = 3 Ind. Caa. 269 
= 32 A. 219. 

(408) — Property undivided and subject to 
mortgage — Power of one sharer to redeem — Lien 
over other shares — Res judicata. — If any pro- 
perty remains undivided, then that has to bo 
divided between tbo co-sharers. When such 
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property is mortgaged, any of the sharers might 
redeem the whole mortgage and recover posses- 
sion of his share, retaining a lien over the other 
shares in the property . Such a claim is not 
res judicata. Shan.MUga Pall.\VAR.4M v. 
SOOSAI Udayan, 8 M.L.T. 186. 

(409) — Usufructuary mortgage — Redemptioii 
— First 5Utt dismissed for default— Second suit 
not barred — Ros judicata — Cic. Pro. Code (.let 
XIV of 1882), ss. 13, 102, 103 — Transfer of 
Property Act (IV of 1882), ss. 60. 92, 93. — The 
plaintifi brought a suit for redemption of a 
usufructuary mortgage in 1902. The suit was 
dismissed for default under s. 102. Civ. Pro. 
Code (1882). He brought a second suit for 
redemption of the same mortgage : Held, that 
the second suit was not barred by reason of the 
previous suit having been dismissed for default. 
The plaintifi could redeem, unless and until 
bis right was extinguished by the acts of the 
parties or by an order of Court. FaTRH CHAND 
v. Jagan Nath Prashad. 2 Ind. Cas. 630. 
(15 C. 422 = 15 I. A. 66. 24 A. 44. /?.) 

(110) — Mortgage — Redemption suit — Decretal 
money not paid within time fixed — Decree not in 
accordance with Transfer of Property Act — Sub- 
sequent saif for redemption — Hot barred by s. 13 
or244, Civ. Pro. Code, 1882 — Res judicata, when 
applicable — The decree in a redemption suit in 
respect of au usufructuary mortgage directed 
payment of the mortgage-debt within a certain 
time, and if payment was not so made “the 
judgment should be deemed to be non-existent.’' 
The decree did not direct, as it should have 
done under the Transfer of Property Act, that 
in default of payment on the due date the pro- 
perty should be sold. 1'he plaintifi did not pay 
as directed. Held, that a second suit for rede- 
mption was not barred cither under s. 13 or 
under s. 244. Civ. Pro. Code, or under the 
Transfer of Property Act. (19 A. 202, overruled', 
G M. 119, 7 M. 423. 8 M. 478, 15 M- 366. 17 
M. 90. 19 M. 40, 21 M. 18. 4 A. 481. 11 A. 
386; 21 A. 251; 7 H. 467; 10 B. 461; 13 B. 
567. 13 M.I.A. 404, 22 W.R. 172, N.W.P. 
1867, 256. N.W.P. 1868,381. N.W.P. 1871, 62, 
R.) [Not F.,G O.C. 367; F., 7 A.L J. 185; 
Rellon, 24 A. 479; R., G O.C- 239, A.W.N. 
1905. 107-^2 A.L.J. 278, 5 C.L.J. 289. 93 
P.R. 1908=164 P.L.R. 1908=133 P.W.R. 
1908, P.B., 2 Ind. Gas. 630.] {Per Banerjee, 
J.); — If the decree in[the first suit had provided 
in distinct terms that, in case of default of 
payment, the mortgagor would be debarred 
from redeeming the mortgaged property, a 
second suit would be clearly barred under the 
rule of res judicata. SiTA RAM v. MADHO 
Lal. 24 A. 44.:F.B. = A.W.N. 1901, 194. [R., 
29 A. 481 = A.W.N. 1907, 137 = 4 A.L.J. 447, 
2 Ind. Cas. 662.] 

(411) — Suit for — Account— Transfer of Pro- 
perty Act, s.'92 — Mesne profits — Res judicata — 
C'iu. Pro. Code.s. 13. — Hefd, that, in a redemp- 
tion suit, where a decree is passed in plaintiff's 
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favour and a date is 6xed for payment under 
<•92 of Che Transfer of Property Act, the plaintig 
must get an account of the profits of the pro- 
perty taken up to Che date fixed for pavment 
and. if he fails in doing so. he is not entitled to 
bring a separate suit for the mesne profits of 
the period, for which he has failed to take such 
account. Such a suit is barred under the 
provisions of s. 18 of the Civ. Pro. Code. Shfo 
Nath v. Gaya Pbrshvd. 8 O.C. 302 TE 
12 O.C. 152.] '■ " 

{i\2)— Decree for redemplion— Second suit 
for redemption -Civ. Pro. Code. ss‘. 13. 211 — 
A decree for redemption of a mortgage, which 
remained unexecuted for three years is no bar to 
a fresh suit for redemption. KAlifTHASAMI v. 
JAQANATHA, 8 M. 478. (G l ly. Appr.; 7 B.' 
4G7, Diss.'i. [Overruled, -35 M. .300 ; F.. 15 M. 
366; R.. 13 B. 567, IG B. 243. 19 M. 40. 21 M. 
18: 21 A. -251 : 30 C.371;-24 A.44 = 21A.\V.N. 
194. 100 P.R. 1905=16 P.L.R. 1906, 93 P.R. 
J90S.] P.B. = 1G4 P.L.R. 1908 = 133 P.W.R, 

(413)— 7>aus/er of Property Act, ss. 58. 67, 
02, 93 Mortgagor and mortgagee — iSccond 
redemption — Res judicata.— In a suit for 
redemption, the mortgagee can never insist on 
an order for foreclosure when the mortgage is 
simple or usufructuary, and the order for sale 
on which ho can insist under s. 93, Transfer 
of Property Act. does not operate to divest the 
mortgagor of his ownership in the property, 
until the sale has actually taken place fi? * 
22 M. 350 = 9 M.L.J. 108. 25 M. 244.] When a 
mortgagor has obtained a decree in a suit for 
redemption of a mortgage, and the decree has 
become unexecutaole in ccnsequence of a 
period exceeding three years from its date 
having been allowed to pass without any step 
having been taken to execute it, and the decree 
contains no direction that the mortgage 
should be foreclosed in default of the mort- 
gagor exercising the right of redemption there- 
by decreed to him, a subsequent suit by the 
mortgagor for redemption of the same mort- 
gage is not barred as res judicata by reason of 
the previous decree. Ramunni v. Brahma 
DATTAN, 15 M. 366. [Overruled, 25 M. 300 
P.B,; Diss-, 19 A. 202; R..19 iM.40, 21 RI. 18 
3 O.C. 380, 24 A. 44. 21 A.W.N. 194, 43 P r’ 
1907 = 101 P.W.R. 1907=169 P.L.R. 1908. 93 
P.R. 1908 = 164 P.L.R. 1908 = 133 P.W.R 
1908.] 

(414)— iTanom mortgage, incidents ot^Suit to 
redeem — Reneioal clause, construction of — 
Kanomdar holding over, effect of^Effect of 
accepting renewal fee from Kanomdar— Transfer 
of Property Act, ss. 59 and QS— Covenant for 
perpetual renewal of lease.— A kanom is an 
anomalous mortgage within the meaning of 
s. 98, Transfer of Property Aot, with certain 
well-known incidents attached to it by the 
Customary Law of RIalabar (27 M. 26. i?.). In 
such a mortgage, the rights and liabilities of 
the parties should be determined by their con- 
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tract as evidenced in the mortgage-deed and, 
so far as such contract does not extend, by 
local usage. Where, in a the demisor 
says you shall obcaiu a renewed demise on 
the expiration of every 12 years ” and. in the 
corresponding kychit, the demisee says “ I shall 
obtain a renewed demise on the expiration of 
every 123 'ears, held, that this stipulation was 
inserted for tbe protection of the demisor, not 
for the benefit of the demisee, and that the 
demisor does not thereby bind himself to grant 
a renewal every 12 years. The receipt of a 
renewal fee would evidence an agreement 
ford reuewsd hcino>^i and such an agieduient, 
accompanied by possession would m equity 
be considered as placing the kanomdar in 
the same position as if he had obtained a re- 
newed kanom. This principle of equity can, 
however, only be given effect to in Shis country, 
so far as it is compatible with the Transfer of 
Property Act. A kanom being a mortgage, it 
requires registration under s. 59 of the Act. 
Consequently, pjssession under an agreement 
for a mortgage cannot be relied on. in the 
absence of a registered agreement, and the 
demisee, even if in possession, cannot resist the 
suit for redemption, unless ho has actually 
obtained a renewed demise dulv registered (29 
M. 336, F.B., F.h Per WALLIS, J.— A kanom 
I partakes of the nature of a lease as vvell as of a 
mortgage. The validity of a covenant for per- 
petual renewal in a lea.so having be*n long 
established in England, such a covenant in a 
kanom may be enforced, at any rate, iu the 
case of kanoms entered into since the coming 
into force of the Transfer of Property Act. 
Such a covenant is, however. a serious derogation 
from the rights of the landowner, whether he 
is regarded as mortgagor or as lessor. And the 
authorities have imposed upon any one claim- 
ing such a right the burden of strict proof and 
are strongly against inferring it from any 
equivocal expressions, which may fairly be 
capable of being otherwise interpreted. It can- 
not be contended that, the kanomdar having 
been allowed to hold over after the e.xpiration 
of the kanom period, he must be treated as a 
tenant from year to year and cannot be ejected 
except on due notice. Althoughtbe kanomxaf^y 
partake of the nature of a lease, that is no 
reason for importing into it the rules of English 
law as to holding over. V.Y.L. GOPALAN 
Nair V. p. Kunhan Menon, 2 M L.T. 131 = 

17 M L.J. 189 = 30 M. 300. (3 M. 332, 16 M. 

L. J. 462, 24 M. 449, R.) 

(415) — Redemption suit — for redemption 
upon one mortgage— Failure to prove the mort- 
gage— Defendant alleging possession under 
different mortgage — Decree for redemption — 
Malabar Law — Othidar's right of pre-emption . — 

The plaintiff , as the purchaser at a Court-auction 
of the rights of an illam, sued to redeem a 
kanom alleged to have besn granted by the 
illam to the first defendant, and impleaded the 
second defendant as being in possession, though 
without any valid, title. The first defendant 
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did not appear and the second defendant set up 
another mortgage from the same illam. Held 
that the Court, on finding that the first mort- 
gage had not been proved, could grant a decree 
for the redemption of the mortgage, under 
which the second defendant was in possession. 
The otbi-holder’s right of pre-emption under 
the Malabar Law cannot be pletded as a bar to 
the right of the purchaser at Court-auction of 
the illam to redeem without an oSer to pur- 
chase that right. The othi-holdcr’s right of 
pre emption cannot be allowed in a suit brought 
to redeem htm. SANKARA MoosaD v. USSAIN 
HAJI, 17 M.L J. 329 = 2 M.L T. 354 = 30 M. 
388. (24 M. 449. 29 M. 339, F. ; 5 M- 198, 9 

M. 371, 7 M. 309, 13 M. 490. 15 M. 401. 20 
M. 305, i2.) 

(416) — Malabar Laxv^Suit to redeem Kanom 
— Sub-im>iqage in their favour set up by cer- 
tain xmintiers of iarwad — Claim of tille as xtiort- 
gagees — Limitation Act, 1877, sch. II, art. 134. 
— Plaintiff (karnavan) sued in 1904 to redeem 
a kanom of 1857. Certain members of the 
plaintiff’s tarward, set up a sub-mortgage of 
189 Tin their favour by the tarward, and claim- 
ed tobavo acquired title as mortgagees against 
the plaintiff under art. 134, Limitation Act. 
Held, that it Cinnot be said that the members 
of the tarwad who set up the sub mortgage, 
are purchasers for value of the property mort- 
gaged, as distinguished from the mortgage 
interest, and that the plaintiff was entitled to 
redeem. KURUMATHOOR ILLOTH PARAMES- 
AVARAM NAMRUDRII’AD v. KEETHATATH 
ALEEMA, 7 M.L T. 187 = 3 Ind. Gas 932. (24 
M. 471, D.) 

(417) — Anubbava Kanom — Document in dis- 
charge of — Creation of right to require renewal 
— Construction — Redemption — Right to resist 
claim for redemption until renewal. — Where a 
document, which was executed in discharge of 
an ayiubhava kanom hold by a third party sub- 
sequently assigned by the defendants created a 
mere right to require a renewal. Held that the 
defendants cannot resist the claim to redeem 
until such renewal is granted. PanDARATHILE 

alias Vakkayal Raru Nair v. Nadurile 
Madatiiil Vishnu bhauathiqal alias 
Pakaravar Swamier, 8 M L.T- 234 = 7 Ind. 
Cas.698. (30 M. 300, 30 M. 61. 6 M.H.C- 

258, R.) 

(418) — Malabar mortgages — Kanom, redemp- 
tion of — Irredeemable or perpetual tenure — 
Anubbavam or Anubhogam — Purusbaotaram 
— Cotistruclion of deeds — Limitation Act, art. 
134 — Purchaser. — Suit for redemption. A deed 
recited that the plaintiff granted to the defen- 
dant “a renewed writing” in respect of cer ala 
lands and added ’’The rent due by defendant 
for bolding the land on lease ia 55 paras. The 
prior Kanom and the value settled for the re- 
clamation effected hitherto aod credited to the 
defendant’s accounts is 700 fanams. The in- 
terest on the 700 fanams is 35 paras and the 
amount allowed for anubhavam is 5 paras ; the 
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balance left after deducting these (35 p/us 5) 
40 paras from the aforesaid rent of 55 paras 
is 15 paras." The tenant (defendant) agreed 
to pay rent calculated on this 15 jmras 
and contested the plaintiff’s right to redeem. 
Held, that no irredeemable tenure was creat* 
ed and that the defendant was entitled to 
recover 5 paras annually from the land, if 
the plaintiff should redeem the Kanom. 
The word ' Anubhavam" or "Anubhogam" 
literally means “enjoyment.” In grants, it 
ordinarily implies hereditary and therefore per- 
petual enjoyment ; and when used as descrip- 
tive of tenure of land, it prima facie implies a 
hereditary or an irredeemable tenure ; but. 
when used with reference to an allowance of 
money or grain to be deducted from the rent 
duo to the grantor, it will not imply any tenure 
in favour of the grantee. In such a case, though 
the allowance may be perpetual or may operate 
as a rent charge of the land, it by no means 
follows that the tenure is irredeemable. 
Whether the word implies an irredeemable 
tenure or only a perpetual rent charge depends 
on the language of each document. If the 
amount of the grant is not specified and if the 
terms of the document indicate that only a 
fixed rent is reserved for the grantor and the 
rest of the produce is given as ” Anubhavam" 
or " Yavana," the Court may treat it as creat- 
ing an irredeemable tenure, so as to secure to 
the grantee the benefits intended for him by 
the grant. In order to have the benefit of art. 
134. Limitation Act, the purchaser must show 
that be is the purchaser of an absolute title and 
not simply of the mortgagee’s rights in the 
property. VYTHIEINGAM PILLAY v. KUT- 
HIRAVATTATH NAIR. 16 M.L.J 358 = 1 M L. 
T. 290 = 29 M. 501. (27 M. 202. E.rpl.-, 14 IvM. 
A. 19. R.) [F.. 30 M. 203 ; D., 7 M.L.T. 188. J 

(419) — Malabar law — Kaividii ofti — Redemp- 
tion. — A demise of land on Kaividu otti is 
a mortgage and is redeemable. KUNDU v. 
IMPICHI, 7 M. 442. 

(420) — Verumpattom tenant — Transfer of 
Property Act.s. 01 — Right to redeem . — A verum- 
pattom tenant in ^lalabar claiming under a 
lease executed by the ottidar is entitled to 
redeem the prior kanom. Paya MATATHIL 
APPU V. KOVAMEL A.MINA, 19 M. 151. [R., 29 
A. 079 = A.W.N. 1907, 227=4 A.L.J. 703.] 

(421) — Mortgage, gahan lahan — Redemption 
after expiry of term — A suit for redemption of 
a gahan-lahan mortgage, even where the mort- 
gagee bad possession for more than twelve years 
after the date on which the mortgage was, ac- 
cording to the deed of mortgage, to become an 
absolute sale, was governed by s. 1, cl. 15 of 
Act XIV of 1859. SHANKARRHAI GULAB- 
BHAI v. KASSIBHAI VlTHALBHAl, 9 B.H.C. 
69. [R , 9 B.H.C. 79. 1 M. 1, 2 B. 231 ; D.. 

2 B. 113 ] 

(422) — Suif to redeem ghan-lahan mortgage — 
Limitation. — A suit to redeem a gaban-labaD 
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9- — Redemption — continued. 

mortgage is governed by s. 1, cl. 15 of Act XIV 
of 1850. KRISHNAJI alias BABA.71 KESHAV 
V. HAV.ri sadashiv 9 B H.C. 79. [Commented 
on. 1 M. 1, P.C.J 

j423) — Dehhan Agriculturists' Relief Act 
fXVlI of 1879i, agmcuUxtrxst niortgagor under — 
Right to redeem before time fixed for payment. 
— 'I'he general rule that the right to redeem is 
co-extensive with that of foreclosure, and that, 
consequently, the right to redeem is postponed 
until the time fixed in the mortgage-deed for 
the payment of the mortgage-debt cannot be 
applied to cases falling under the Dekhan Agri- 
cultrists’ Relief Act. It is competent, there- 
fore, to a mortgagor who is an agriculturist 
under the Act to redeem the land mortgaged 
by him. before the period fixed for payment of 
the morfgage-debt. BAB.vji v. Vithu. 6 B. 734. 

(424)— Suit for redemption of mortgage, 
amount of mortgage determines jurisdiction for — 
^lortg<iges Gahan lahan clauses of ccnditional 
sale, whether affect right to redeem— Several 
mortgagees -One suit for redemption— Dekhan 
Agriculturists ' Relief Act (XVII of 1879), s. 13, 
construction of.— lu this suit brought to redeem 
two mortgages for Rs. 1.250 and Rs. 3.000, 
objection was taken on first appeal that the 
District Judge had no jurisdiction to enter- 
tain the appeal, as the value of the subject- 
matter of the suit, calculating it as the amounts 
remaining due on the mortgages, was over 
Rs. 13,000, and that the Court of the Second 
Class Subordinate Judge bad had no juri<5dictioD 
in the original suit before him ; but it was held 
that, for the purpose of determining the value 
of the subject-matter of a suit for redemption, 
it is the amount of the mortgage the rights 
connected with which are the subject of conten- 
tion in the suit, that must be taken as the basis, 
and that therefore the objection as to jurisdic- 
tion was untenablG. [R.. 14 C.P.L.R. 154,] 
The plaintiff's right to redeem was denied by 
the defendant who alleged that, by virtue of the 
gahan lahan clauses contained in the mort- 
gages, the mortgaged lands had become his 
absolute property, but the lower Court had 
rightly recognised the plaintiff’s right to redeem 
in spite of the gahan lahan clauses, the ruling 
in 1 B.II.C.R. 199, laying down that gahan 
lahan clauses are themselves of no avail, being 
in force in the Presidency of Bombay with 
regard to mortgages with conditional sale 
clauses. [E.. 14 B. 79 ; Appr.. 6 Bom. L.R 38- 
R.. U.B.R. 1897-1901. Vol. 11,502.] Another 
objection raised in this case, against the ac- 
count of the two mortgages being taken as one, 
was upheld. The mortgages were perfectly 
distinct transactions relating to dillerent lands, 
and there is nothing in s. 13 of the Dekhan 
Agriculturists’ Relief Act of 1879. which could 
be taken as enabling the Court to treat the 
mortgages as one. The mere fact of their hav- 
ing been included in the same suit for redemp- 
tion could not affect the question. Rama- 
CHANDBA Baba Sathe v, Janardan Apaji 
14 B. 19. £.5’., 34 B. 260 = 12 Bom. L.R, 137.] 
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9— Redemption— confirt7«d, 

(425)— Rfi, 7 s. XV of 1793 and I of 1798— Re- 

demptxon— Mortgage- Account— Mesneprofits— 

Costs. The estate io dispute was mortgaged to 
the defendant in the form of a zur-i-peshgee- 
lease to continue so long as the mortgage-money 
remained unpaid. The mortgagee, having been 
evicted by the mortgagor, sued and obtained a 
decree for possession and wasilat (the latter to 
beassc-eoin execution). He never obtained 
possession under the decree, but recovered 
wasilat by execution. Two persons (the plaint- 
iffs in these suit?) claiming separate shares in 
i the entire estate by purchase from the mort- 
gagor subsequent to the mortgage, sued sepa- 
rately each to redeem his own share upon 
payment of a proportionate share of the mort- 
gage-money. HetdWi^i, the plaintiffs, as repre- 
senting the original mortgagor, were entitled to 
redeem, but that, as the mortgage was of an 
entire estate, neither of them could redeem 
upon payment of less than the full amount of 
the mortgage-money. Reid, also, that the 
defendant, having been wrongfully dispossess- 
ed, was not bound to account for the wasilat 
recovered under bis decree, the wasilat or 
damages so recovered being different from the 
usufruct enjoyed by a mortgagee. MAHA- 
RANEE WUZUROONNESSA v. BEBEE SEE- 
pUN. BLR. Sup. Yol. 613 = 6 W.R. 240. 
[F., 7 W.R. 314. 364 ; R., 17 W.R. 238.] 

<^261— Civ. Pro. Code {Act V of 1908), s. 2 
profits — Interest on mesne profits 
— Mortgage — Redemption decree — Transfer of 
Properly Act (IV of 1882). ss. 76. SZ-Tender of 
mortgage money — Laches in instituting suit for 
redemption — Mortgagee’s liability for mesne pro- 
fits —Interest from date of deposit — Collection 
charges from date of dfposif.— The mortgagors 
deposited the mortgage money under s. 83 of Act 
IV of 1982, on the 25th of June, 1896. They 
brought the suit for redemption on the I6th of 
October, 1901, and obtained a decree, with a 
direction that the mesne profits should bo deter- 
mined by the execution Court. Application for 
ascertainment of mesne profits was made in 
October 1907. The judgment-debtors objected, 
ainoDg other things, that the decree-holders, 
being guilty of laches in instituting the suit, 
were not entitled to interest on mesne profits 
prior to the institution of the suit, and that 
they (the judgment-debtors) were entitled to a 
deduction of collection charges from the gross 
profits : Held, that the definition of mesne 
profits, in s. 2(12; of Act V of 1908. included 
also the interest on mesne profits, and that the 
decree-holders were entitled to interest on 
mesne profits from the date of the deposit of the 
mortgage money in Court to the date of realiza- 
tion. Held, further, that, under s. 76 (ii of the 
Transfer of Property Act, 1882, the mortgagee- 
judgment-debtors were liable to account for th® 
gross receipts from the mortgaged property 
from the date of the deposit, and were not 
entitled to any deduction on account of collec- 
tion charges. BENI PRASAD TEWABI V» 

Narain Das, 5 Ind. Cas. 529. 
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9. — Redemption— continued. 

(427) — Conditionai sale — Foreclosure — Eight 
of viortgagee to claim mesne profits — Reg. XVII 
of 1806, s. 7. — Where a deed of conditional 
sale stipulated, that the vendor should not 
claim mesne profits, and that the vendee 
should not claim interest, and that he should 
recover mesne profits for the period during 
which he should be out of possession of the 
property, held, on the construction of the deed 
of conditional sale, that the deposit of the sale 
consideration alone by the mortgagor or bis 
representative was sulficient to prevent the 
sale from becoming absolute, and for the 
redemption of the property, and that he was 
not bound to deposit mesne profits for the 
period during which the mortgagee happened to 
be out of possession. RAMESHAR SlNGH v. 
Kanahia Sahu, 3 A. 653. F.B. = A.W.N. 1881, 

42 [R., 8 A. 182.) 

1428) — Extinction of charge — Prior incum- 
brance not extinguished by payment — First mort- 
gage paid off with notice of second — Right of pur- 
chaser of equity of redemption — Right of pur- 
chaser at sale in execution — ‘ Res judicata ' — 
Code of Civil Procedure {Act XIV of 1882), s. 13, 
Explanation — Mortgage suits — Omission of 
defendant in redemption suit to set up his j 
claims — Transfer of Property {Act IV of ' 
1882), s. 85 — Necessary party — Limitation — . 
Limitation Act (XV of 1877), sch. II, art. j 
132 — Whether a mortgage paid oft is extin- 
guished or kept alive depends upon the inten- 
tion of the parties. A man having a right to 
act in either of two ways shall be assumed to 
have acted according to his interests. The 
purchaser of an equity of redemption in im- 
moveable property situated in India, who, 
having notice of a second mortgage, paid ofi a 
first mortgage upon the property without an 
assignment of the first mortgage to him, must . 
be assumed, according to the rule of justice, 
equity and good conscience, to have intended 
to keep the first mortgage alive, and conse- 
quently was entitled to stand in the place of 
the first mortgagee and to retain possession 
against the second mortgagee until re-payment. 
Where a mortgagee, who was made a defend- 
ant to a suit on a mortgage prior to his own, 
omitted to set up bis rights under his mortgage 
and also under another mortgage, which was 
prior to the one sued ou .and which bo had 
paid 00 , held that a suit subsequently brought 
by him to enforce those rights was barred 
under the Civ. Pro. Code (Act XIV of 1882), 
B. 13, Expl. II. On November 20, 1874, 

a mortgagor executed a Zarpesbgi deed in 
favour of a mortgagee, thereby mortgaging 
and hypothecating as security for the Zarpesbgi 
debt among other properties the property in 
suit. A condition of the Zarpesbgi deed was 
that, when the mortgagor should re pay to the 
ticcadar, who was entitled to bold and be 
put in possession of the hypothecated pro- 
perties, the Zarpesbgi debt in one lump sum 
at the end of September 1887, the ticca transac- 
tion should be cancelled and the mortgagor 
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should bring the leased properties into bis 
direct possession, but in the case of the 
non-payment of the Zarpesbgi debt at the 
end of the stipulated period, the ticca tran- 
saction should stand good with all its condi- 
tions until the payment of that debt. On 
January 7, 1888, the mortgagor executed a 
simple mortgage of the properly in suit. On 
February 17, 1888, the mortgagor executed in 
favour of one MA. a simple mortgage of ‘the 
properties included iu the Zarpesbgi deed. 
The mortgage-debt was repayable in two years 
and the money lent by Ma. was. as previously 
agreed between the parties, applied in discharg- 
ing the Zarpesbgi debt, and ou July 15,1888, 
the holders of the Zarpesbgi deed quitted posses- 
sion and gave up the Zarpesbgi deed, which 
was delivered to MA. On September 6, 1888, 
the mortgage of January 7, 1888, was put in 
suit by the mortgagee, but he did not make 
MA. a defendant to it. In execution of the 
sale decree made in that suit, the representa- 
tive of the defendant in the present suit pur- 
chased and was put in possession of the pro- 
perty in suit. On September 22. 1900, the 
plaintifis, who were assignees of the heirs of M 
A. brought the present suit on the mortgage of 
February 17. 1888, and claimed inter alia that 
the properties covered by tbe mortgage deed 
and by the Zarpesbgi deed of November 20, 
1874. were liable for the decretal amount. 
Held, that the charge created by the Zarpesbgi 
deed of November 20, 1874. was kept alivo for 
the benefit of M A. who was, under s. 85 of tbe 
Transfer of Property Act, a necessary party to 
the suit of the mortgagee on tbe mortgage of 
January 7, 1838, and as MA was not made a 
defendant to that suit, tbe rights of MA, were 
not afiected by it and 8. 13 of the Civ. Pro. 
Code, did not bar the present suit. Held, also, 
that , as tbe Zarpesbgi debt was payable in Sep- 
tember, 1887, and the present suit was not 
instituted until September. 1900, the claim of 
the plaintifis to priority was barred under art. 
132, Limitation Act, 1877. and all that they 
were entitled to was a decree entitling them to 
redeem the mortgage of January 7. 1888, on 
payment to the purchaser of the amount of the 
principal and interest in respect of which the 
property iu suit was sold to him under the de- 
cree for sale in tbe mortgagee’s suit of Septem- 
ber 6. 1888. Syed Mahomed Ibrahim 
H ossEiN Khan v. amiuka Pershad Sinoh, 
1912, M.W N 367 (P.C.) = ll M L T. 265 = 9 
A.L.J. 332 = 14 Bom. L. R. 280 = 160. W N 
505 = 15 C.L J. 411 = 22 M.L.J. 468 = 39 0. 527 
= l4Ind. Oas. 496 = 39 I. A. 68. (10 I. A 62 
11 I.A. 126. 29 I. A. 9, F,). 

(429) — Mortgage — Part of consideration void — 
Validity of mortgage to the extent of considera- 
tion passed — Mortgage prescribing for a larger 
interest — Redemption-^ Limitation Act (XV of 
1877), sch. II. art. 148. — Where a part of the 
consideration (or a mortgage is void or fails, or 
the mortgagee makes default in paying it, the 
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mortgage is good to the extent of the con- 
sideration that has validly passed. (13 M. 126 
D.:32M. 281, 19 M L.J. 280. 5 M.L.T. 84! 
2 Ind. Cas. 612. 2 M. 79, 212. 35 C. 1051, 7 

C. L. J. 586. 12 0. W. N. 761, IOC. W. N. 
v32. fl.). Plaintiff's predecessors executed 
a usufructuary mortgage to defendants for 
Rs. 24,600 in 1832. Rs. 17,000 of the considera- 
tion was amount due under previous decrees 
obtained against the mortgagors. For this, 
sanction of Court was not obtained under s. 257- 
A, Civ. Pro. Code, 1882. In a suit by plaintiffs 
for redemption : Beld. (1) that the mortgage 
was not valid to the extent of Rs. 17.000: (2) 

that the suit was governed by art. 148 of the 
Limitation Act and was not barred ; (3; that 

the mortgagees could not prescribe for a larger 
interest than Rs. 7,600, and time did not run 
in their favour for the acquisition of a larger 
interest by their mere assertion of it to 

the knowledge of the mortgagor. T irumal RaJU 
V. Pandla MuthmlNaidu, 9 Ind. Cas 289 = 9 

M. L,T. 286 = 21 M.L.J. 169. (32 C. 296, 2 A. 
L J. 71, 1 C.L.J. 684, 7 Bom. L R. 1 9 C W 

N. 201, 29 A. 640. A.W.N. 1907. 221, 4 A L* 
J. 521. 1 A.655, (13 M. 39,14 M.38.R.) 

(430)— Redemption after iitne fixed for pay- 
7nent without obtaining extension—Applicaiton 
]or possession by mortgagor, limitation /or— 
Slep-tn-aid of execution^ Application to send 
notice to mortgagee to withdraw the mortgage- 
money— Limitation Act, sch, I, art 182 —On 
November Ist, 1904, the appellant obtained a 
decree for redemption against the respondents 
in which the period fixed for payment of the 
mortgage-money was six months. The decree 
was finally affirmed by the Judicial Commis- 
sioner on 9th July, 1906. On 8th July, 1909, 
the decree-holder deposited in Court the amount 
payable under the decree, and prayed that 
notice might be issued to the respondents re- 
quiting them to withdraw the money. On 13th 
July, 1909, he presented an application praying 
that he might bo placedtin possession of the 
mortgaged property. Eeld, that, up to the pass- 
ing of Act V of 1908, the appellant had a right 
to redeem the mortgage at any time before the 
passing of an order absolute for sale without 
obtaining an exiension of the time limited by 
the decree, and that his right to do so after the 
passing of that Act was saved by s. 6 of the 
General Clauses Act, 1897. Held also, that the 
application of July 13th, 1909. was governed 
by art, 182. Limitation Act of 1908. Held also, 
that the application to the Court to send notice 
to the respondents requiring them to withdraw 
the money was an application to the Court to 
take a step-in-aid of execution, and therefore 
the application of 13th July. 1909, was within 
time. Jageshar Singh v. raja Bhagwan 
Bakhsh Singh, 14 O.C. 10 = 9 Ind. Cas. 337. 

(431) — Mortgage — Adverse possession as 
between mortgagor andmortgagee.^Held, that, 
as between the mortgagor and mortgagee or 
their representatives, neither exclusive posses- 
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Sion by the mortgagee for any length of time 
short of the statutory period of sixty years, 
nor any acquiescence by the mortgagor not 
amounting to a release of the equity of redemp- 
tion, can constitute adverse possession or will 
be a bar or defence to a suit for redemption, 
if the parties are otherwise entitled to redeem. 

amir ali V. NizamAu, 13 O.C. 39 = 14 Ind. 
Cas. 584. (32 C. 296, R.) 

(432)— Prior mortgagee—Sale pendente lite 
‘-Suit for redemption— Vendee pendente lite 
discharging another mortgage— No knowledge 
of suit mortgage— Proper decree.— k purchased 
immoveable property from B, agreeing to dis- 
charge a prior incumbrance on the property in 
favour of C. B. represented that C’s incum- 
brance was the only one on the properly. 
Subsequently it turnedout that D beld another 
prior charge and that A’s purchase was invalid 
because it was made pending D’s suit on his 
mortgage. D became purchaser in the sale 
held in execution of his decree and sought to 
recover possession from A. Held, that the 
decree should have been made subject to D’s 
redeeming C’s mortgage which A paid off or 
allowing himself (Di to be redeemed by A, 
BALASUTiRAMANIAN v. RaMASAWMI, 9 M.L. 

T. 358=9 Ind. Cas. 789. (21 M. 143, 31 M. 
439. P.) 

(433) — Redemption — Onerous conditions — 
Interest — Unconscionable rate.— Held, that 
onerous and inequitable conditions embodied in 
a contract of mortgage should not be enforced 
by the Courts against the mortgagor or his 
successors-in title, (131 P.R. 1894. 6 P.R. 1902 
= 154 P.L.R. 1901, 20 B. 677, 21 M. 110, Pi. 
When a stipulation in the mortgage-deed was 
that redemption shall not take place before the 
expiry of twenty years, and, in case a well was 
sunk by the mortgagees according to the terms 
of the mortgage, the mortgagor shall pay 
interest at the rate of 2 per cent- per mensem* 
with the mortgage-money at the time of 
redemption. Held, that the condition as to 
interest was oppressive and should not be 
eoforced. Interest at the rate of 6 per cent, 
per annum only was allowed. Rehana v. 
Zaman. 128 P L.R. 1911. 

i^Zi) —Mortgage containing unfair piovisions 
as to redemption and rate of interest— Mort- 
gagee entitled only to reasonable rate of interest, 

— Where a mortgage, which was not to be paid 
off for ten years, carried interest at the rate of 
Rs. 1-12-0 per cent, on the cash advanced and 
50 per cent on the value of the grain due and, 
on default in the payment of interest regularly, 
interest was to be at 2 per cent, on the cash, 
and, if the mortgage debt was not paid at 
stipulated time, the mortgage was to be fore- 
closed ; held, that the transaction was iniquitous 
and unfair and the mortgagee could be awarded 
interest at ,2 per cent, only on the mortgage- 
money. DINONATH BIHARI LAIj V. dhar- 
MOLA, 4 C.P.L.R. 146. 
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(435) — Mortgage for cash and grain debt — 
Mortgagee to take possessio/i on default — Terms 
of mortgage unfair and iniquitous ^Mortgagee 
entitled to simple interest ari^ Barhi for period 
he was not in possession. —Where a mortgage 
executed for a grain debt and for some cash 
advanced contained a provision that, in default 
of payment of the principal and interest within 
the time prescribed, the mortgagee was to enjoy 
the profits of the mortgaged property in lieu of 
interest and the terms of the mortgage were 
otherwise iniquitous and unfair, the mortgagee 
was entitled only to simple interest on the 
cash debt and a Barhi on the grain debt for the 
period he was not in possession of the mort- 
gaged property. PURANCHAND SHEOLAL V, 

Seth Behari Lal, 4 C.P.L.R. 144. 

(136) — Suii by mortgagee for foreclosure — 
Combination of prayer for redemption of prior 
mortgage. — A mortgagee may combine in one 
suit a prayer for redemption of a prior mort- 
gage and for foreclosure of his own mortgage. 
Lakhmichand tilokchand V. Ganpati. 
14 C.P.L.R. 177. (P2 C.P.L.R. 86, Cons.) 

(437) — Mortgage by conditional sale — Bight 
of mortgagor to sue for redemption. — A mort- 
gage by conditional sale does not convert by 
itself into an absolute sale and there remains 
to the mortgagor an equity of redemption after 
the expiry of the period fixed for payment 
of the debt. A suit for redemption of tho 
mortgage is maintainable after theexpiry of the 
period fixed for piyment. LAXAMAN DE\I- 
DEEN V. Ba.JU Bai 8 C.P.L.R 113. (7 C.P.L. 
R 22 and 29. 13 B.L.R. 205, R.) [R.. IG C. 

P.L.R. 111.] 

(43S) —Redemption, suit for possession to be 
treated as one for — Zuripeshgx lease — Usufruc- 
tuary mortgage — Transfer of Property Act, s. G2 
—Discretion of Court in decreeing redemption in 
suit for possession — Mortgage. — The defendant 
No. 2 (the owner of the village in suit) executed 
in May, 1895, azur-i peshgi lease of the village 
in favour of the defendant No. I, which autho- 
rized the litter to pay himself tho money lent 
by him to the former, principal and interest, 
from the rents and profits of the property. Tho 
dofendantNo.lobtained possessionof the village. 
In August, 1897, tho second defendant executed 
an ordinary lease of the village in favour of the 
plaintiff. The term of the zur-i peshgt lease hav- 
ing expired, tho plaintiff brought a suit against 
tho defeudautsNos. 1 and 2, praying for the fol- 
lowing reliefs; (li a decree for possession of the 
village, (2) a decree for the amount, which he 
alleged was duo by tho dcfend.mt No. 1, under 
tho zur-i-peshgi lease, and (3) a decree for pos- 
session on payment of such amount as might 
be found due to tho defendant No. 1 under that 
lease, Tho Court of first instance decreed pos- 
aession ; the District Judge dismissed tho suit, 
holding that it was not maintainablo, inas- 
muoh as it was not a suit for redemption. 
The zur-i-peshfji lease was treated by tho 
parties in both the Courts as a usufruc- 
tuary mortgage. Held, that the zur-i-peshgi 
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lease amounted to a usufructuary mortgage, 
and that, upon a reasonable interpretation 
of the plaint, the suit could be regarded 
as one for redemption of a mortgage Under 
s. 62 of the Transfer of Property Act, in the 
case of a usufructuary mortgage, tho mortgagor 
has a right to recover possession of the property, 
where the mortgagee is authorized to p*)' him- 
self tho mortgage-money from the rents and 
profits of the property, when such money is 
paid. Held, further, that, even supposing that 
the suit, as brought, was not one for redemp- 
tion and was not treated as such a suit by the 
parties, the District Judge would have exercised 
his discretion wisely in allowing the plaintiff to 
redeem. RiASAT IIUSAIN v. GAURI PEUSHAD, 
4 O.C. 257. (20 B. 196, R,). 

(439;— Firsf and secoid mortgagees — Redemp- 
tion — iV/^sne yro^ifs. -The plaintiff, who was a 
second mortgagee, brought the rights and 
interests of tho mortgagors to sale and purchased 
them himself, but without making the defen- 
dant, who was a prior mortgagee, a party to 
those proceedings. He then brought a suit for 
redemption against tho defendant and obtained 
a decree conditioned on bis paying into Court, 
the sum of Rs. 12,000. That sum was paid in 
on the 22nd June, 1885. The defendant 
appealed, and. under the circumstances of tbo 
case, a conditional decree was given in his 
favour. The condition was not fulfilled and 
the plaintiff’s decree accordingly became final. 
The plaintiff obtainel actual possession of tho 
mortgaged property on tho 15th June, 1887, 
and on the 22Qd Juno, 1887, be sued tbo 
defendant for two years’ mesne profits. Held, 
that the plaintiff’s title to the property being 
good at any rate from the time of payment 
into Court under bis decree for redemption, 
tbo defendant was liable for mesne profits just 
as much as if ho wore a trespasser being sued 
in ejectment, and his liability extended to tho 
amount of the normal profits of the property, 
and not merely to the actual sums which had 
come into his hands. He was not, however, 
liable for interest on such profits. SAMI UD- 
DiN Khan v. Kuar Man Singh, A.W.N, 
1891, 38 

(440) — Mortgage, redemption of — Limitation 
— Act IX 0 / 1871, sdi. a, art. 148— Acf XV o/ 
1877. s. 19. sch. ti, art. — Acknowledgment. 

— Tho plaintiffs were mortgagors under a usu- 
fructuary mortgage admitted to have been made 
by their predecessor in title over lOOyears before 
suit. The contract provided that tho mortgagor 
should be entitled to redeem whensoever be 
found himself ready to pay off tho whole debt. 
The plaintiffs brought their suit in 1877 for 
redemption, and relied to save limitation upon 
an ackoowtodgment of their title as mortgagors 
made by the defendants mortgagees in 1841. 
Held that tbo suit for redemption was not bar- 
red by limitation. JAMNA PRA8AD v. GOKLA, 
A.W.N. 1894. 87. [Diss., 26 A. 167 ; R.,82 
P.L.R. 1903, 6 Ind. Cas. 77.] 
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/Mor/^a^-e-continued. 

-9- -Redemption— con^in^e^i. 

iM\)~ Mortgage of lands in Qudh — i4Dnitc-i- 
twn to Oudh of Punjabrule^.—K sued to redeem 

af'erth mortgaged to B. shortly 

British P bv the 

British Government. C. B's wife, intervened 

ailegiDgthat the Und had been sold to her by 

ftood n?rh that the cise 

sale 1 the 

^le toC andthe question was simply what 

was the effect of the letter of the Government 

aftp^''l*h Commissioner of Oudh 

after the annexation, declaring that the Pun- 

jab rules were to be considered to be in force in 

redemption could not be taken away until pro- 

SHEofivrH heen adopted. 

8 M J. 69 Miriam Begum. 

iij^)—Mortgye~Mortgagee to my prior in- 

fiaiancr to mortgagor— Balance 

not paid to mortgagor-liigju of mortgagee to sue 

tL was a Lortgage^ 

The mortg,jge-deed provided that the mortgagee 

Dron^rf prior incumbrances on the 

property and pay the balance of the considera- 
,tion money to the mortgagor. The mortgagee 
did not pay the balance to the mortgagor's 

rfon nf rr for redemp! 

^on Of one of the mortgages. Held, that tL 

s“it XrfT ^ necessary party to the 

»»lso that the plaintiff was under 

Rages ^ Ther redeem the prior mort- 

for th/r^ consideration 

nnd deed to the extent of the 

mu redeem the prior 

not the mortgagee did 

pay the balance of the mortgage money did 

KuiTrs M.L J:T" 


(443) Mortgage— Subsequent sale— Right to 

contest sale.—Where a mortgagor sold ^away 
the mortgaged properties to the plaintiff, the 
consideration for the sale being the mortgage 

ihi ; j P/^P^rty. cash and other unsecured 
deb 8. held that the defendant mortgagees 
could not cont^Bst the validity of the sale in a 

^it brought by the vendee for redeeming the 
1^91. SIKGH, lOl P.R. 

(444) — /o;nf Bindu family —Mortgage of 

Mher-Agreementbetween 

fattier and mortgagee for enjoyment of pro- 
petty trt satxsf^txon of debt— Decree passed on 
agreement under s.U of the Relief Act, not bind. 
%ng onsons —Right of sons to redeem.— T:\xe mort- 
gage sought to be redeemed in this suit had 
been executed in 1888 in favour of the defend- 

undivided 

fatherF. The brothers of B were subsequently 
made parties plaintiffs to the suit. The defend- 
ant pleaded (inter aha) that F had in 1890 
come to an agreement with the defendant be- 
fore a conciliator whereby it was arranged that 


M ortgage — continued. 

9. Redemption —continued. 

the mortgagee was to enjoy the allowance of 
the mokam mortgage up to a certain period in 
full satisfaction of the mortgage - debt. The 
agreement come to under s. 43 of the Dekkhan 

Pnn? filed in 

ourt under s. 44 of the same Act and there- 
upon took effect as a decree. Neither B nor his 

^ proceedings. The 

lower Courts, however, held that the mortgage 

having become merged in the decree the plaint- 

bound by it and was not therefore 
^titled to redeem. Held that, by the agree- 
ment set up by the defendant, plaintiff’s father 
was in effect giving up the right to redeem the 
mor gage before its fixed period ceased, as well 
as the right to the surplus profits that might 
remain with the mortgagee over and above the 
mortgage amount. Such an agreement by a 
Hindu father could not bind his sons in respect 
of ancestral property and consequently the de- 
cree against the father based upon such agree- 
ment was not binding upon them inasmuch as 
they were no parties to the suit in which it wag 
passed. The fetter upon redemption imposed 
by the proceedings of 1890 upon the father of the 
plaintiffs was not binding upon thorn as co-par- 
ceners and they were therefore entitled to re- 
deem. Bala v. BalAji. 22 B. 823. [R., 16 

C.P.L.R. 19, 26 B. 163 = 9 Bom. L.tt. 647.] 


(4451 Suit to redeem — Claim for additional 
advance-Evidence, -Where A sued to recover 
certain lands on the re-payment of Rs. 1,‘iOO, 
the mortgage debt, and B urged that A must 
also re-pay him Rs. 1.141. additional advance 
an Us. 0,515, interest, and the three lower 
Courts decided in a^s favour. Held that there 

was no evidence to show that B advanced the 

additional sum claimed by him. RAJAH FUR- 

zuND ALi Khan v. Abdul Razak. 8 M.J. 

lol. 

(446) Suit for redemption and for surp/«s 
profits Account — Suit filed in Munsif's Court 
—Amount decreed after taking account for 
a sum exceeding Rs. 1,000— Jurisdiction— 
limitation to recover surplus jjrofifs-Lvnita- 
tion Act (IX 0/1871). sch. I.art.l05—Ltmi- 

of mi), sch. 11, art. 10b.- 
rlaintiffs sued for redemption of a mortgage 
executed in 1854 and prayed that an account 
be taken of the income received from the mort- 
gaged property and a decree given them for any 
surplus profits which might be found due to 
them. The Munsif found that Rs. 9,701-7-2 
surplus profits were due to the plaintiffs and 
decreed this amount in their favour: Held, that 
the ilunsif had jurisdiction to pass the decree. 
(16 A 286, 33 A. 97, 7 A.L J. 963, 7 Ind. Cas. 
385, F.) Held, further, that the plaintiffs were 
entitled to only so much of the surplus profits 
as were not barred under the Limitation Act, 
1971. SUDARSHAN DAS v. RAM PRASHAD, 

10 lod. Cas. 402. 

(447) — Mortgage — Redemption — Decree not fix- 
tng time for payment — Decree kept alive— Limi- 
tation Act (XV of 1877), sch. 11, art. 179.— A 
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II continued, j 

9, — Rederaption — contimted. 

decree for redemption obtained by a mortgagor 
contained no clause as to the time for payment 
of the mortgage-debt or foreclosure in default of 
payment Several darkhasts were presented by 

the mortgagor from time to time and thus the \ 
decree was kept alive. In the twelfth year of ' 
his decree, the mortgagor again presented an | 
application for execution and paid the mort* ^ 
gage-debt into Court. The mortgagee contend- , 
ed that the decree for redemption was barred ; 
by limitation. Held that the mortgagor could 
execute it inasmuch as the decree was kept . 
alive by him by the several darkhasts. NarA- 
YAN GOVINDv. ANANDARAM KOJIRAM. 16 B. 
480. (7 B. 467. 13 B. 597. Disappr.) [F., 23 

B. 592=1 Bom. L.R- 31 ; Appr., 30 ll. 28. 34 
B. 189 = 12 Bom. L.R. 13 ; D-, 5 C-L. J. 299. J 

(448)— Redemption of zur-i-peshgee teases— ; 
Limitation.— A eur-i pe<ihgee lease is nothing but | 
a simule mortgago, and though a lease liko this j 
in form may be for so many years, it may at i 
any time be cancelled on the advance being 
proved to have been discharged with interest 
from the usufruct, or on the money having | 
been paid in cash; and a person who has purcha- , 

Bed the proprietary rights of a zur-i-peshqeedar ^ 

is not debarred from suing to redeem, because i 
he, or others through whom ho claims, did not 
sue for an account or for possession within 12 
years of the expiry of the term, or of the time 
of discharge of the debt by the 
Pultun Singh v. reshalSinoh, 1 W.R. 7. 
[F.,2 Agra 122.] 

(449) — Mortgage — Deposit in Court— Protest 
against validity of mortgage — Tender, if 
—Notice-Interest.— ^ mortgagor deposited the 
full amount of the mortgage-money into Court 
accompanied by a protest against the validity , 
of the mortgage itself. He expressed also bis 

intention to sue foe its cancelmont. Held that ^ 

the protest or perhaps threat of the mortgagor, 
to the eflcct that he should take legal measures 
for procuring the cancelment of the mortgage, 
imposed no condition upon the acceptance of 
the money ; nor did it render the tender invalid. 
Where a deposit is once made, oven though the 
Court-fees have not been paid, the mortgagor s 

equity of redemption is saved, quite irrespective 
of whether the mortgagee had received notice 
of the deposit or not. But if the mortgagee s 
delay in taking the money out of Court is due 
to the negligence of the mortgagor in no 
doing his best towards onsuriug prompt notice 
of the deposit being given to the mortgagee, the 
latter may bo entitled, on the equity of Regu- 
lation XVII of 1806, to hold the deed against 
the accruing interest. HETHAN SINGH v, 
NURKOO SINGH. 3 W.R. 184. 

[^50)— Mortgage— Reg. XVII of 1806, s. 8 — 
Foreclosure— Right of redemption.— The plaint- 
iffs sued to redeem certain properties which 
they had mortgaged to the two defendants, on 
the ground that the defendants had, after mort- 
gage. held possession of such properties and 
iiad, from the usufruct of those properties, not 


Mortgage — continued. 

9.— Rederaption— continued. 

only repaid themselves the amount with 
interest due upon the mortgage, but hid als" 
received something over and above. It was 
found that the defendants, thinking that tho 
mortgagors bad not paid the money within tho 
prescribed period, without waiting to foreclose 
the mortgage, bad brought a suit and obtained 
a decree and taken possession of the mortgage 
share. Tho mortgage was found to be a condi- 
tional sale. Held that the mortgagors were 
entitled to redeem the property as the mortga- 
gees took possession before thednal foreclosuro, 
and could do so on payment of the money ad- 
vanced , whether that payment was made in 
cash or out of the usufruct of the property 
mortgaged. ISHAN CHUDER BANERJEE v. 
JUGGUT CHUNDER DOSS. 13 W.R. 44. 

{Ab\)— Mortgage — Default in payment of 
inierest— Provision for entry by mortgagee — 
Equitable re/ie/.— Where a mortgage-deed pro- 
vided that, on non-payment of interest regular- 
ly, the mortgagee has the right to enter into 
property and dispossess tho mortgagor, held 
that, in case a delault was made, the Court 
was competent to grant equitable relief to the 
mortgagor if he could pay the interest due with 
interest thereon. In the present case, tho 
Court granted the mortgagor three months 
time for tho payment. SiTAUAM DaN'UEKAH 
V. Ganesh Gokhle, 6 B.H.C. A C. 121. 

lAbi)— Mortgage— Purchase of equity of re- 
demption- Right of purchaser to redeem — Tender 
— Cosfs. — Apurebaserofthe right ofredemption 
of a mortgagor has full right to sue for redemp- 
tion without oflering the mortgage-money out 
of Court to the mortgagee. The tender of tho 
mortgage money to the mortgagee before he 
sued would only affect his right to recover costs. 
DINONATH BUTOHYAL V. WOMACHURN ROY, 
3 W.R. 128. 

Mortgage— Lease to mortgage — iiale 
of equity of redemption — Right of purchaser to 
redeem — Validity of lease as against purchaser. 
— A purchaser of the equity of redemption 
brought a suit to redeem iho mortgage. Tho 
mortgagee disputed the plaiuiifl's right to re- 
cover possession, in the event of his redeeming 
tho mortgage, of the mortgaged lands, on tho 
ground that the lands had already been granted 
to him by the original mortgagor on perpetual 
lease. It appeared that the plaintiff had on a 
former occasion contended that the lease was a 
forgery and fJaudulent. Held that the plaintiff 
was not bound by the lease, although a long 
period bad elapsed since it was granted, and as 
the mortgagee was then entitled to possession 
under his mortgage, no acquiescence in the 
lease could be inferred from the mere fact of 
the mortgagee having remained in possession, 
there being no allegation that the rent was ever 
paid to the plaintiff. SUBR.AO MANGESHAYA 
v. Manjapa SHETTI. 16 B. 703. 

^454) — Decree for account with power to re- 
deem, — Case where the purchaser at an execu- 
tion sale was held entitled to a decree for an 
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aeivait James Mackillican v Kalee 
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380S ^ LyS, s. 2~Iieg. XVII of 

in possession— 

- Tvhp/ of principal only. 

h id been in^n stated that he 

had been in possession oi the property in dispute 

under a mortgage, that he had received rents and 

paid some outgoings (the Government revenue) 

and tbat. in this way. he had left in his hanfa 

sum of Rs. 41 odd and ihcro was thus matter 
t a^c^ount as to the pcolits of the mortgaged 
p.operty between him and the mortgagor^ /lefd 
tha the ease was one falling within tde second 
of the two classes of cases mentioned in s 2 
Reg. I of ITUd, and that, consequently a 
Ifpos.t of the principal sum only, wuhout 
^'■^ould be sufficient to preserve the 

lodemption. if the deposit 

ner^d r Regulation within the 

pyiod stipulated in the mortgage-deed and 
therefore, according to Reg. Vvirof IdU^ 

would expire 

upon fiual (oreclobure. It was an immaterial 

imi-Iitsuyned maafee estate-Settlement of 
-Previous mortgagee - Adverse possesZn 1 

The settlement with a person who was previ 
ously mortgagee, after resumption of the maa/ee 
does not by itself convert his holding under the 
settlement into an adverse holding® and does 
not destroy the mortgagor’s right to redeer^ 

^^ussT, ooMRAo Begum v 

MU.'sST. N1ZA.\I-00X-NI8.SA, ] Agra 224. 

1798. 5. l— Mortgage debt—Deposu—Condt 

mn» ‘‘‘ 7, Reg.XVlIof 1806 if a 

mortgagee has obtained possession at any time 
before the Imal foreclosure of the mortgage 
the mortgagor s payment or established teenier 

of the principal sum due under the mortgage- 

debt. saves his equity of redemptiou ®Tbe 
section applies where the morLgee has 

possession andTns.fa, 
whether the same .s executed or not Tvkbi 

3 t L R.Tr.«. 

T'zZ7or. 

Burma, a lease by a usufructuary mortgagee 
18 determined by redemption. Anurt 
custom, the mortgagee or his tena^nt hasn™ 
just ground of complaint. The contingency of 
redomptron ,s one that he must rooko“^ith 
and may provide against. The mortgagor is 
entitled to immediate possession and therefore 

nga Kyaw nya u b r 
mo 2 od gr.. 14. lU.B.R 1904-1906 il' 

Civ. Pro. 26, U.B.R. 1897—1901, II, 414, R.j ’ 


Mortgage — continued. 

■®* Redemption — continued. 


incumbrancer to^ 

redeem prior mortgagee.-Suhsequent incutZ 

brancers may redeem the first mortgaged 

and^'^L^^'' mortgagor is foreclosed by a dfefe e ■ 

such dn. in which 

such decree was obtained will not bind the 

subsequent incumbrancers. Raohoiu Sakha 

KA,t V. MaDHO RaO BAPUdl"?3“ap"L® r': 2t: 

HCOj-Mortgage - Surely - Assignment of 

morlooTor of redemption of 

P'°P=«y "as morlgaged 

w tL aT / ■' ““t rodeeined 

bin a certain time, the mortgage should bo 

arsu^et 

as surety for the same, agreeing to pay the 

mortgaged 

property ,f ,t were not redeemed by the mort- 

morTgaeor ““f of tha 

mortgagor, the surety paid the amount and 

errcd‘’tThT'°“ and got it trans- 

hat ^ Rovooue books: Held 

that the mortgagor was entitled to redeem the 

gagerin hi '^•>0 “0'‘- 

I ?ded a, h M "‘“'I®' '=‘»‘°ot be ro- 

S,r ‘‘ ‘■'^0 ‘»od absolutely as pur- 

1 b!h.c lasf N athu appLi, 

Agreement- Account slated-Mortgane 
-Redempt.o,.-Cons.derat.en.-Pia,nt,a LTi 

to recover possession of a certain bouse upon an 

^ ,h ’ W defendant going 

L ^tT h*'’’' O' W tho event of he? 

death, the house should become the pJaiutiff’s 

A -°°siderat.on for the agreement 
was stated to be Rs. 550. being the money 

SferUl f { ior taking care of the 

defendant during her miuority. of giving in- 

structions in dancing and singing, and ofpay- 

Held defendant. 

iTon wh I agreement, being for a considera- 
tion which was not illegal, was in the nature of 
an account stated, and of a mortgage of the 

^o.^nH f P)a^iDtiff to secure the® amount 
found due. Held, further, that plaintiff was 

entitled to possession If the defendant did not 

pav Ks. 650 and interest thereon within a 

^ months from the date of decree. 

S Heiks V. AKUBAI. 2 B.H. 
C-337. [R., 9B.H.C. 69.J 

1^62)— Mortgage-' Assignment — Redemption 

ni Revenue Courts, jurisdiction 

0 /. j.bis was an action brought in a Revenue 
uourt by the assignee of a mortgagee against 
the said mortgagee and the original mortgagor, 

0 recover the rent of the mortgaged land, 
which the mortgagee had agreed to pay to the 
assignee, when tie made the assignment. Sub- 
sequent to the assignment, the mortgagor bad 
been put into possession of the land by the 

payment of the mortgage 
debt. HeW that no action for rent could be 
rought in a Revenue Court by the assignee 
against the mortgagor, as the relation of land- 
lord and tenant never existed between them^ 
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Mortgage — continued. 

9. — Redemption — continued. 

nor against the mortgagee's representatives, 
after they ceased to be m occupation of the 
land. The proper course for the plaintid was 
to institute a suit in the Courts, to 

enforce any rights which he may possess, under 
the assignment, against any of the defendants. 
BHAU B. GHOLAP V. GOPAL KUMAJI, 2 B.H. 
C. 183. 

(463) — Mortgage — Redemption — Plea of right 
under absolute sale — Contemporaneous ikrarna- 
mah — Transaction conditional and not absolute 
sale — Right to redeem. — Where, in a suit for re- 
demption of a mortgage, the mortgagee pieaded 
an absolute sale by virtue of a registered sale* 
deed, and the mortgagors proved by certain 
i/crarnfijua/ts of contemporaneous datesthat the 
transaction set up was a conditional mortgage 
and not an absolute sale, the mortgagor was 
entitled to redeem the mortgage, if it was shown 
that the mortgage-debt bad been piid by the 

usufruct. Rai asapal Singh v. Sheoduhsun 
Singh, 3 Agra 205. 

(464) — A/orf^/a^e—Zuripeshgi lease for 20 years 
-'liedeinytion. — Where a contract of zurioeshgi 
lease, which is in all its essentials a mortgage, 
ouly stipulates that ih<i mortgagee may hold the 
land iiiotead of his money for twenty years and 
that, if at the expiration of that period, the 
amount duo is not paid oil, be may proceed ac- 
cording to law. and there is no stipulation that 
the mortgagor shall not repay the mortgage- 
debt at any time before the twenty years are 
out, the mocigagor orthe purchaser of tboeijuity 
of redemption will bo at liberty to re-pay the 
amount and to re enter on the mortgaged pre- 
mises even before the expiry of the stipulated 
period of twenty vears DINDAVAL SHAHA v. 
Ganesh Mahatun, 6 B-L.R. 563, Note=l2 
W.R. 528. Note. [D., C B.L.R. 566 = 12 W.R. 
627. 6 B.L.R. 662.] 

(465) — Mortgage — Suit for redemption — i4d- 
mission of mortgage — Written statement of Cof- 
lector as representing Coufi of Wards — Acknow- 
ledgment — Limitalton Act, XV of 1877, s. 19. — 
In a suit for redemption of mortgage, proof of 
the mortgage was contained in a written state- 
ment of the Collector in a former suit against 
a representative of the mortgagee under the 
Court of Wards, the original document creating 
the mortgage having been lost. Held that the 
written statement of the Collector, not having 
been shown to have been filed under any mis- 
take or miBapprehonsioD , was admissible in evi- 
dence not only to prove the mortgage but as 
an acknowledgment giving a fresh start of 
limitation to the plaintiffs under s. 19 of the 
Limitation Act. KamLA KUAB v. HAR 
SAHAI, A.W.N. 1888, 187. C/i-. 30 A. 422, 

F.B., = 6 A.L.J. 375 = A.W.N. 1908. 175 = 4 
M.L.T. 49. 20 M.L.J. 808 = 6 Ind. Cas. 407.] 

(4C6J — Cause of action— Suit for redemption 
of mortgage — Mortgage sued upon proved except 
as to plaintiffs' allegation in respect of %ts date . — 
Where certain plaintiffs came into Court suing 

0. VII— 82 


Af or/^a^e —COD ti n ued . 

9. — Redemption — continued. 

to redeem an oral mortgige made some consi- 
derable time before suit, and it was found that 
they had proved their mortgage, with this ex- 
ception that they gave a wrong date as the date 
of the making of the mortgage, it was held that 
it could not properly bo said that the plaintiffs 
had established a different cause of action from 
that upon which they came into Court, so as to 
disentitle them to relief. Ram KISHEN DAS v. 
Balwant. A.W.N. 1899, 132. (18 A. 403, D.) 

(467) — Mortgage — Redemption — Auction-pur> 
chaser — Xo notice of mortgage — Specific Relief 
Act (I of 1877), s. 27. — Rlaintiff, a tenant at 
fixed rales, usuiructuarily mortgaged bis land 
to a certain person, promising to pay the mort- 
gage-money in the mouth of Jaitb of any 
year. The rent payable by the mortgagee fell 
into arrear. and the holding was put up for 
sale ID execution of a decree tor arrears of rent, 
and It was purchased by the defendant. The 
plaintiff tendered the mortgagc-moocy to the 
defendant in accordance with the conditions of 
redemption but he refused to accept. The 
Court of first instance dismissed his suit for 
redemption, with reference to a. 27 (6) of the 
Specific Relief Act on the grouud that the 
defendant was a 6ona fide purchaser for value 
without notice of tbe mortgage. On appeal, 
the Court affirmed tbe decision bolding that 
the plaintiff was bound to have given notice of 
his light m respect of the land at the time of 
auction-sale. On appeal to the High Court, 
held that cl. (6) of e. 27 of the Specific Relief 
Act was not applicable to the case and that the 
plaintiff was not bound to notify the mortgage 
to the defendant at tbe time of the auction- 
sale. Held, further, that tbe plaiiitiff could 
not bo made for that omission tu lose bis right 
of redemption. SAMI’AT v. B.\N.VBSI DaS, 
A.W.N. 1883. 159. 

(468) — Walikar inam layids— Service, failure 
to perform — Mortgagor failing to perform the 
service — Mortgagee required by Government to 
pay full assessment — Mortgagor's right to re- 
deem. — Tbe plaintiff mortgaged Wahkar inam 
lands to defendant who was to enjoy the profits 
in lieu of payment of interest. Tbe plaintiff was 
relieved from the payment of assessment over 
the lands in consideration of bis performing the 
service of IKafi/car. In tbe famine of 1876, the 
plaintiff left the village and as the service was 
not performed by him, the Government ap- 
pointed some one else to perform the service and 
demanded from the defendant payment ot tbe 
full assessment of the lands. This tbe defend- 
ant paid and continued in possession paying it 
since then. In 1895, the plaintiff brought a 
suit to redeem the mortgage: Held, that the 
Government merely demanded tbe payment of 
assessment in lieu of the performance ofservico, 
that there was no change of title and that the 
plaintiff consequently bad tbe right to redeem. 

Bhdia V. Kaohavendracharya, 2 Bom. 
L.R.211 = 24B. 482. 

(469) — Suii for — Decrees of the Settlement 
Court — Xature of such decrees — Settlement 
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Morr^a^-e— continued. 

9— Redemption— coufinued. 

Courts, Procedure o/.— The plaintiff alleged 
that, since 1252 Fasli or 1840 A.D., the defen- 
cUnts and their anceators had possession of his 
i^amindan share in lieu of Rs. 751-8.0 mortgage- 
money, the property being redeemable on pay- 
ment of Rs- 50 on the principal as interest or 
1. 126.8-0 in all ; and that under a judgment 
of the Settlement Court, dated the 15th 
February 1869, between the plaintiff’s father 
and the defendant's ancestor, it was settled 
that redemption would take place on payment 
of the aforesaid amount. The defence was 
that as the decree of the 15th February 1869 
was not executed, no fre^h suit would he! 
Held, that whatever be the wuding of the 
decree, like all similar decrees of the Settlement 
Court, it was, in its nature, merely declaratory 
of the rights of the parties, and was no bar 
whatever to a subsequent suit. Held, further, 
that It would be contrary to justice, equity and 
good conscience to apply the technical rules 
now prevailing in the Civil Court to the state 
of ^cts which existed 30 or 40 years ago, and 

to Courts specially created in order that they 
might be free from such technicalities, and 
which were in fact free from such technicalities. 
BHAGWAN BAKHSH V. CHANDI DaT. 1 0 C 

fnn 8 0-C- 361, 

9 O.C. 301 ; D.. 6 0.0. 239.] 

(‘^'10)— Mortgage-Rights and liabilitus of 
stranger redeeming mortgaged property — 
Subsequent suit by lato/ul heir of mortgagor — 
A'fnouni spent by the stranger on funeral cere- 
niontes and liquidation of debts of the mort- 
gagor Separate suit^Limitatioyi Act XV of 
1877, art. 118 of 2nd schedule.— Held, that, a 
person, who. believing himself to be a represen- 
tative of a mortgagor, redeems the mortgaged 
property, becomes virtually an assignee of the 
mortgagee; and in a redemption suit subse- 
quently brought by the de jure heir of the mort- 
gagor, he cannot successfully plead that be has 
hen on the said property for the amounts spent 
by him on funeral ceremonies of the mortgagor 
and his wife and liquidation of their debts, and 
that he can retain possession of the property 
redeemed until those amounts are paid to him. 
But he can maintain a separate suit for re- 
covering the money thus spent by him from 
estate of the mortgagor. Mehr Sixgh v 
Jhanda SINGH, 81 P.W.R. 1908. (25 A. 66 

15 C. 682, 21 C. 142, 8 W.R. 115, D ) 

{ill)— Practice— Transfer of Judge — Pro- 
j^iety of re-openxng questions already decided— 
Decree, interpretation of -Accounting.— 
a Judge gives bis decision ou some of 
the questions involved in a case leaving the re- 
maining questions to be determined at a subse- 
quent date, the Judge 'who succeeds him in the 
meanwhile does not act properly, though not 
illegally, in passing judgment contrary to the 
decision given by his predecessor, especially in 
a case when judgment is open to appeal. It is 
only when there is an obvious and patent error 
in the earlier decision that a successor should 
re-open a question in an appealable case, A 


Mortgage — conti nued. 

9. Redemption — continued. 

mortgagee obtained a decree that he was en- 
titled to recover the mortgage-money from the 
mortgagee and other property of the mortgagor 
and the latter was also made personally liable 
tor a part of the sum decreed. The mortgaged 
property was in poese«;sion of the mortgagee 
under the terms of the mortgage for proffts to 
be realized m lieu of interest. The mortgagor 
brought a suit for redemption and claimed de- 
duction for the profits realized by the mortgagee 
rom the amount adjudged against him by the 
decree. Held, that the claim was valid under 
the terms of the decree. Under the peculiar 
circumstances of the case it was ordered that 
® mortgagor’s failure to redeem within 
the fixed period he would not be Jible to redeem 
in execution of the decree passed in the case. 

Ghulam Farid Khan, 

= P W.R. 1908. (134 P.R. 

iSy4, ii.) 

{il2)— Redemption, suit for, by father dis- 
missed— Second suit by sons— Only sons' share 
redeemable Hindu Law.— A suit for redemp* 
tion brought by the father of the plaintiffs was 

time after, the sons brought 
this suit for redemption of the whole property, 
the mortgage having been satisfied from the 
usufruct. Held, that the plaintiffs were enti- 
tled to redeem their shares only, and not the 
share of their father. SUNDAR Lal v. Chit- 
TAR J,AL. 4 A.L.J. 17 = 29 A. 213 = A.W.N. 
1907.25. [R.. 7 A.L.J. 945.] 

mZ)— Redemption — Accretion— Civ, Pro, 
Code (Act XIV of 18821, s. 43.— When the 
usufructuary mortgagee of a property, during 
the continuance of his mortgage, took a condi- 
tional mortgage of the holding of a tenant, and, 
after the expiry of his own mortgage, foreclosed 
the tenant, his mortgagor is entitled to treat 
the holding as an accretion and recover posses- 
sion, upon payment of what is due on the usu- 
fructuary mortgage and the mortgage by way 
of conditional sale. A plaintiff is entitled, not 
withstanding s. 43, Civ. Pro. Code (1882), to 
maintain different suits in respect of different 
parcels of land, for which there are different 
causes of action, although he sets up an alter- 
native claim common to all the different suits. 
Musst. Ketki V. Dinabandhu Patnaik, 

10 C.L.J. 83 = 3 Ind Cas. 395. 

(474) — Heritable but not transferable estate, 
whether it gives a right to redeem — Transfer 
of Property Act, s. 91, els. (a) and {b)— Con- 
fiscation Of soil in Oudn after Mutiny, effect of, 
on mortgages.— Where a T'ilukdaras such made 
a mortgage of certain lands in a mahal in 1852, 
and subsequently thereto the predecessors-in- 
title of the plaintiff obtained at tbe regular 
settlement a decree based upon a compromise, 
conferring on them a heritable but not a trans- 
ferable estate in tbe mahal, heldtheit, the decree 
having created a permanent heritable interest 
and not a mere cultivaiiug teoancy, it was an 
interest of the kind referred to in s. 91, els. (a) 
and (6) of Act IV of 1882, which entitled 
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Mortgage — continued. 

— 9. — Redemption — continued. 

the plaintiQ to redeem the mortgage. Held, 
further, that, the mortgagee as such hiving 
remained in possession of the mortgaged lands, 
the confiscation of the soil of Oudh which 
followed Che Mutiny of 1857 did not aSect 
the rights of the mortgagor or the mortgagee. 
Lotan V. Patan Din. 12 O.C. 271 = 3 Ind. 
Cas. 869. (5 C.W.N. 83, 4 A.L.J. 703, 19 M. 

151, fi.) 

(475) — Right of prior mortgagee to redeem a 
puisne mortgage — Foreclosure tn favour of a 
prior mortgagee, effect of , when puisne mortgagee 
no party — Mortgagee, puisne, rxghtof, to redeem 
a prior mortgage when properly already fore- 
closed by the prior mortgagee. — A second mort- 
gage, made during the pendency of a conten- 
tious proceeding between a mortgagor and a 
prior morugageo, cannot bo allowed to affect the 
right of foreclosure, conferred upon the prior 
mortgagee, where the mortgagor failed to re- 
deem the property. Where a property had been 
foreclosed by the first mortgagee in a suit to 
which the second mortgagee was not a party. 
Held, that the first mortgagee was entitled to 
redeem the second mortgage. (28 B- 153, F.) 
The holder of the second mortgage cannot 
however redeem the first mortgage. KKDAR 
Nath v. Sayyad Hafiz ali, lO O.C. 356. 
[R„ 13 O.C. 50.J 

(476j — Redemption, right of — Mortgage — Pur- 
chases by prior and puisne mortgagees — Account- 
ing — Tenants settled on the land bij prior 
mortgagee, right of. — Where the prior mortgagee 
purchased the property mortgaged to him in a 
suit in which tho puisne mortgagee was not 
made a party and the latter also purchased tho 
same property subsequently in a suit in which 
the prior mortgagee was not made a party Held, 
that each patty would be entitled to redeem 
the other ; but the preferable right to redeem 
was with the puisne mortgagee. Tho puisne 
mortgagee is bound to pay the mortgage-money 
with interest at tho rate specified in tho mort- 
gage to the prior mortgagee and any amount 
paid by the prior mortgagee in possession for 
the protection of the property or for redeeming 
any prior mortgage with interest as also the 
costa of the suit and appeal as in an ordinary 
redemption suit. An account was to be taken 
of the amounts realised from the property by 
the prior mortgagee as mortgagee in possession 
from tho date of the possession taken by him 
■(prior mortgagee). If on taking accounts any 
balance be found in favour of the puisne 
mortgagee, the prior mortgagee will bo bound 
to pay the said amount to him ; but if other- 
wise, then the usual decree in redemption suit 
will be passed. Tho tenants settled by the 
prior mortgagee on the land are entitled to 
remain on tho land until it bo found in any 
subsequent suit or suits that they are liable 
to ojootmoofc under tho Bengal Tenancy Act or 
any other Act that may be in force. KEDAH 
Phosanna LAHIRI V. Girindra PROSAD 
SUKUIi, 8 G. L. J. 173. 


Mortgage — continued. 

9. — Redemption — continued. 

(m)— Usufructuary mortgage of nn ijata 
lease for a term — Mortgaged lands in possession 
of occupancy- tenants — Eviction of tenants for 
arrears of rent — Purchase of the holding by 
mortgagee— Assigiiment by mortgagee of laytds 
thus acquired, whether binding on mortaaqor ■ 

' Accretions or accessions' to property — Whether 
mortgagee is trustee to mortgagor in respect of 
such accretions — Duties of mortgagee — Transfer 
of Property Act (IV of 1882), ss. G3. lOS — 
Trusts Act (II of 1882), s. 90.— Piaintifls. the 
ijaradars of suit village, mortgaged their ijara 
right to first defendant by way of kshaya bhog- 
j/aTn(usufructuary mortgage), for a term. During 
the subsistence of the mortgage, the mortgagee 
brought to sale items Nos. 1 to 22 which were 
in the possession of tenants, lor arrears of rent 
under the provisions of the Rent Recovery Act, 
ejected the tenants therefrom and obtained 
possession of the properties. Bubsequeutly the 
first defendant mortgagee, assigned these items 
as well as item 23 — a portion of a forest— to 
bis undivided son, and caused pattahs to bo 
registered in the latter’s name. The plaintiffs, 
on redeeming the mortgage, were put in posses- 
sion of ali the lands except the said items. They 
then filed tho suit, alleging that tho lands ac- 
quired from tenants under process of tho Rent 
Recovery Act were held by the mortgagee in trust 
for them, and were liable to be delivered to 
them at redemption. The mortgagee urged 
that they were not * accessions’ or ' accretions’ 
but became his separate property. Held, 
(Dtbat the mortgagee was not entitled to include 
the lands acquired from tenants in bis patta or 
to make any disposition of the mortgaged pro- 
perty in his own favour and of such a kind as 
to give rise to a possible conflict between bis 
interest and bis duty, (it being found on the 
facts that tho assignment to the son was be- 
nami) ; (2) that, in respect of these properties, 
tho mortgagee occupied the position of trustee 
to the mortgagors, and was bound to deliver 
them to the mortgagors at redemption. 
C. VENCATACHARIAR V. bRINIVASA AIYAN- 
GAR, 4 Ind Gas 357. 

{iTH ) — Prior and puisne incumbrances — 
Merger of charges — Redemption, terms of — Mort- 
gagee tenant bound to account. A first mortgagee, 
who purchases the mortgaged property from 
the mortgagor, may setup his prior security as 
a shield against a subsequent incumbrancer. (10 
O. 1035. 29 C. 154, F.) When a mortgagee 
undertakes to collect rent from tho tenants of 
the property comprised in his security and to 
apply them in satisfaction of bis dues, if he 
himself is one of the tenants he must, when 
accounts are taken, allow credit for the rents 
payable by him, although, if, at that time, a 
suit were brought for the recovery of the rent, 
it might bo held to be barred by limitation. (5 
0. 333, FA A puisne incumbrancer, who has 
not been made a party to a suit by a prior mort- 
gagee, retains his right of redemption, but he 
must exercise such right only upon the footing 
that the mortgage relied upon by the prior in- 
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9- Redemption ^coniin ued. 

cumbrancer is subsisting and entitles him to all 
dues including interest, thereunder. Ram 

Nath Mukhopadhya v. Brahmamoyi 

- = I- A. aoi; 

O. d66 — 21 1, Hn) 

{■i70)~Interest-Charge~ Redemption ~ Zar- 

i-raban.— In interpreting usufructuary mortga- 

ges for purposes of redemption, the interest and 

redemption clauses have to be separately con- 

sidered on their own merits as two distinct 

covenants. Where a mortgage was redeemable 

according to its terms on payment of ^ar-t- 

rahan imortgage-money). Held, that the mort-. 

gagoi wa. entitled to recover possession on pay- 

ment of Pnncipal only. Bhag Mal v. TALE. 

6 P. L. R. 1907 = 44 P. W. R. 1907.(57 P R 

188H. 8 P.K. 1890, 147 P. R. 1890, F.B 73 

P. R. 1892, 77 P.K. Ib98, U4 P.R. 1901 = 175 

P.L.R. 1901, 92 P.R. 1905 = 50 P.L.R. 190G, 

H.) ' 

mO)—Morlgage—Suit for redemption by heir 
of mortgagor—Frame of suit.— When the heir 
of the original mortgagor sued the defendant 
for redemption of an alleged mortgage with 
possession. eOected lor Rs. 49, and offered 
to pay whatever sum might be found to be 
due to the mortgagee as such, and the defend- 
apt denied the mortgage and the suit was 
dismissed on the grouna that the plaintiff had 
flailed to prove specifically that the defendant 
held as mortgagee for Ks. 49 only. Held, that 
the dismissal was wrong, and that it should 
have been decided whether the property was 
held on mortgage by the defendant from the 
plaintiff, and, if so, what sum must be paid 

lS2‘'p "^goa ^hagat ram. 


/W continued. 

9. Redemption — continued, 

they were entitled to redeem the whole mort- 
gage although they might not bavd specifically 
sought to redeem the sub-mortgage; that the 
proper course was to ascertain what sum was 
due to the sub-mortgagees and to direct pay- 
ment of that amount to the sub-mortgagees out 
of the amount payable for redemption of the 
whole mortgage. Raja Seth Gokul Das v. 
Dew Pershad. A.W.N. 1906. 162 = 3 A.L.J. 
648 = 28 A. 638. (15 B. 692, Appr.) 

{^^^)~^lortgage^Construction~Satis/action 

of Vie principal money out of surplus prcfiis — 
ihe terms of mortgage-deed were that the 
mortgagee should realize the rents from the 
tenants of the land, should appropriate 
Rs. 7-8-0 to himself, and pay the balance of the 
rent amounting to one rupee to the mortgagor 
every year, and, on paymentof the entire mort- 
gage-money, the mortgagor would be entitled 
to redeem. The mortgagee did not pay the 
balance of Re. 1 to the mortgagor. Held, that, 
at the time of redemption, the mortgagor was 
entitled to deduction from the morigage-moncy 
of Rc. 1 a year. SaYII) AMIR HuSAIN v. 
MUSa.m.mat IMTIAZ Fati.ma, 6 Ind. Cas. 803, 

(6 A. 3C3, F.\ 


(481» Purchase by prior mortgagee of mort- 
gagor s rights in the subject-matier of the prior 
mortgage Suit for reaemplion by puisne 
mortgagee. Held, that the purchase by a prior 
mortgagee of the mortgagor’s rights in the sub- 
ject matter of the prior mortgage did not extin- 
guish that mortgage and did not prevent a 
puisne mortgagee, from suing for redemption 
of the prior mortgage. Ram Nidh MISR v 
ISHAR DAYAL MlSR, A.W.N. 1906, 190. 

{^^)^Mortgagesuitbp second mortgagee mak- 
ing first mortgagee party -Right of hrst mort- 
gagee 10 pay off mortgage There is 

notliiDg in toe law to prevent a first mortgagee 
who 13 made a party to the suit by the second 
mortgagee on hie mortgage, from claiming his 
right 10 pay off the second mortgage and so 
save from sale the property whicn stands 
as security for his mortgage debt. Bhojohari 
Haiti v. Gajendra Narain Haiti. 5 Ind 
Cas. 142 = 37 C. 282 = 14 C.W.N. 672. 

— ^^^'^f^ortgagees impl- 
eaded — No specific prayer to redeem sub-mort- 
gage. The plaintiffs bad purchased the equity 
of redemption of all the mortgaged property 
part of wnich bad been sub-mortgaged. Held 
that, having made the sub-morigagees parties. 


(485) Court-sale at the instance of sub-mort- 
gagee Failure to describe property as mortgage 
interest Effect — Suit by owner of equity of re- 
demption to redeem — Whether equity of redemp- 
tion subsists.— the purchaser of certain pro- 
perty from the original mortgagor, sued B to 
redeem the property. B was a sub-mortgagee, 
who brought a suit on his sub-morigage and 
bought the property’ in a Court-sale held in exe- 
cution of the decree. The decree in B’s suit 
failed to describe the property as mortgage in- 
terest, and the vagueness in the description was 
retained in the sale proclamation and the sale 
certificate. B contended that he became the 
absolute owner of the property and that A was 
not entitled to redeem. Held, that the decree 
passed in B s suit must be construed as one 
against the mortgage interest (a); that the sale 
certificate ought to be read as comprising only 
the mortgage interest f6i ; and that A was 
entitled to redeem. ANA PattAr v. SWAMI- 
NATHa Pattar Kariakar, 7 M.L.T. 191 = 5 
Ind. Cas. 935. (29 H. b4, 22 A. 442. 22 W. R. 
408. 27 B. 334, R.) 

(480 Mortgage— Sale of equity of redemption 
Discharge of prior mortgage — Right of puisne 
rnortgagee. — H purchased the equity of redemp- 
tion in the property which was under a mort- 
gage with R. There was also a prior mortgage 
on the same property which H redeemed. On 
a suit for sale being brought on the basis of R’s 
mortgage, held, that it must be taken to have 
been intended to keep the first mortgage alive 
for his benefit and R could not sell the property 
without redeeming the first mortgage. HAHA- 
RAJ alias Hahua v. Ramji LAL, 7 A.L.J. 

15 = 5 Ind. Cas. 177. (A.W.N. 1907, 85. D.; 10 
C. 1035, A.W.N. 1896. 128, F.) 
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9.— RedeniptiOQ — continued. 

Decree in favour of mortgagee based on 
com'promise under which he was to lose inter- 
est on certain contingency — Right of mortgagee 
to claim interest at redemption— Mortgagee's 
right to be recouped the expenses on repairs and 
improvements— Merger — Construction of decree. 

— One G. a mortgagee obtained a decree on 
the 6th January, 1896, against the mortgagor 
K based on a compromise, under which G was 
to lose interest on the mortgage-debt on his 
not payitjg a certain amount to K, by a certain 
date. K sued G for redemption, afterwards 
alleging that as G had not performed his part 
under the decree he was not entitled to any 
interest. G denied this and claimed inter alia 
certain additional sums as spent by him on 
repairs and improvements. The Divisional 
Court held that the mortgage had merged in 
the decree of the 6th January 1896, and that 
therefore the mortgagee was entitled to no 
more than bis mortgage money. On appeal to 
the Chief Court : Held {!) that the decree did 
not operate as a merger and that it did not 
take away the mortgagee’s right to be recouped 
for expenses alleged to have been incurred by 
him on repairs and improvements of the mort- 
gaged premises. {2) That the decree must be 
construed with reference to the judgment and 
to the written sulenamah on which that judg- 
ment is based, and that on their true cons- 
truction the mortgagee G must be held to have 
made the required offer within the period al- 
lowed, and that it was K, and not G who failed 
to carry out the terms of the compromise and 
that G was consequently entitled to the interest 
claimed on the mortgage. Case remanded as 
being decided on a preliminary point. GAI MAL 

v. Sri Ram. 164 P. W. R. 1909. 

(488)— Tran-s/er of Property Act (IV of 1882), 

s. 91— Redemption— Mortgageof fixed raietenari- 

cy by tenant — Death of tenant heirless Right 
of zamindar to redeem — Escheat to Crown— Agra 
Tenancy Act (II of 1901, Local), ss. 5, 18, 20. 
57.— A fixed rate tenancy is but a limited inter- 
est which cannot be the subject of escheat to 
the Crown. Such a tenancy is carved out of 
the landholder’s interest in the land to which 
it relates, and a fixed rate tenant has no abso- 
lute interest in it. If the tenancy comes to an 
end it necessarily goes back to the estate, which 
it wasoarved out of. and lapses to the land-holder. 
Whoro a fixed rate tenant, therefore, who had 
made a usufructuary mortgage of the tenancy, 
died without leaving heirs, and the zamindars 
offered to redeem the mortgage after his death, 
heW that the plaintiffs were clearly entitled to 

redeem the mortgage made by the tenant. 
Query, if they wore not entitled to possession 
of the holding without redemption. TULSHT 

Ram V. Gurdial Singh. 7 A.L.J. l()il. f.b. 
= 7 Ind. Gaa. 231. (30 A- 488, overruled.) 

(4891- Mortgagor and mortgagee - Mortgagee’s 
duly to account and to restore the property in its 
entirety — Mortgagees' duty to ideritify the 
perty mortgaged — Redemption suit Denial of 
mortgage— Burden of proof. — When a mortgagor 


Mortgage — continued. 

9. — Redemption — continued. 

seeks to redeem, the mortgagee who has been in 
possession under the mortgage is, except under 
special circumstances, bound to account for and 
to restore the property in its entirety and he 
cannot be heard to say he does not know what 
has happened to a portion of the property mort- 
gaged. It is the duty of the mortgagee or tho^e 
who have held as his assignees to identify fully 
the property mortgaged and if be or they fail 
to do that, they come within the principle of 
Wake V. Conyers, namely, that, “ the Court, in 
cases relating to confusion of boundaries, pro- 
ceeds upon the same principle as it does where 
an agent, or bailiff, or any other person, who is 
under an obligation, express or implied, to keep 
his own property separate from the property of 
another, mixes them together, for under such 
circumstances ho will have the onus thrown on 
him of distinguishing his own property, and, if 
he is unable to do so, the other person will be 
entitled i<. the whole property.” In suits to 
redeem, svbere the defendant denies the mort- 
gage very slight prima facie proof that a mort- 
gage bad been originally made will be sufficient 
to shift the entire burden of proof on the defend- 
ant. Ramchandra V. Mukund, 3 Bom. L. 
R. 152. 

(490) — Mortgage — Redemption of first viort- ‘ 
gage when first mortgagee purchased equity of 
redemption— Second mortgagee bringing pro- 
perty to sale without offering to redeem first 
mortgage . — The first mortgagee bought the 
equity of redemption of the property mort- 
gaged to him. Subsequently when the plain- 
tiff. a transferee of the second mortgagee, 
applied for mutation of names in his favour, 
the first mortgagee objected that his mortgage 
should be redeemed first. Held, that the rights 
of the first mortgagee did not merge into those 
of the mortgagor by purchase of the rquity of 
redemption and that be was entitled to have 
bis mortgage redeemed. Held, that the 
second mortgagee is not hound to offer to 
redeem the first mortgage before bringing the 
property to sale. NA.J.IU KHAN v RAM BALI, 

7 O.C. 330. (13 A. 432. Diss.\ 1 O.C. 105, R.) 

(491 ) — Decree for sale to vdiichpuisne mortga- 
gee was not made party — Purchaser at sale in 
execution of such decree— Puisne mortgagee's 
right to redeem property in the hands of such 
purchaser— Redemption from purchaser, amount 
payable on — The same property was mortgaged 
under two mortgages in favour of different 
persons. The prior mortgagee obtained a decree 
for sale, to which the puisne mortgagee was not 
made a party, and in execution thereof, the 
property was purchased by the plaintiff. Subse- 
quently, the puisne mortgagee also obtained 
a decree for sale without making the prior 
mortgagee a party, and, in execution thereof, 
purchased it himself. The defendants, who 
were the succcssors-in -title of the puisne mortga- 
gee, forcibly dispossessed the plaintiff. Held, 
that the plaintiff was entitled to a decree for 
possession, subject to the defendant’s right to 
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9— Redemption— co^^^in^«d. 

redeem. Held, further, that the amount payable 
for redemption of the property is not the price 
paid by the plaintiS. but the amount which was 
proportionately due on the prior mortgage on 
account of the property in dispute. JaU’AHIR 

SiN’(iH V. Ra.iendra Bahadur Singh 12 
0 C. 133 (B.) = 2 Ind. Cas 836. (33 C. 590 24 
A. 185, 19 A. 527. 26 A. 185. R.) [i?., 13 O-C. 
5U* J 

(492 & 493) — Mortgagor demanding greater 
sum than has been advanced — Equity --Com- 
pound interesl—Court—Discretion^Praciice.— 

The principles of justice, equity and good cons- 
cience do not of necessity disentitle a mort- 
gagee from insisting on his security for a greater 
sum than what has been actually advanced ; 
in each case the question must be asked whe- 
ther there has or has not been a hard and unfair 
bargain on the borrower, but when that is not 
established against the mortgagee, then the 
right to redeem still remains, though it is 
redeeming not on payment of the sum advanced, 
but of the sum which the parties agreed it was 
worth the mortgagor’s while to pay in order to 
get a smaller advance when he was in want of 
money. The Courts do not lean towards com- 
pound interest, they do not award it in the 
absence of stipulation, but where there is a 
clear agreement for its payment, it is in the 
absence of disentitling circumstances allowed. 
Hari Lahu V. Ramji Pandu, 6 Bora L R 
307 = 28 B. 371. 

(494)— Mortgage— Equitable transferee— 
Rights of third party paying off the mortgage 
debt to the mortgagee— Lien on the mortgaged 
property— Redemption— Money should be paid 
to the equitable transferee— Contract Act, s. 85 

Transfer of ownership of moveable property 
when sold along with immoveable,— a 
third party pays off a mortgage debt to the mort- 
gagee with the knowledge of the mortgagor, ! 
although he does not take a valid assignment 
of the mortgage, he becomes in effect an equi- 
table transferee of the mortgage and is entitled 
to look to the mortgaged property for his 
money, and in a suit for redemption of the 
mortgage, the money should be ordered to be 
paid not to the original mortgagee but to the 
equitable transferee. S. 85 of the Contract Act 
covers all agreements for the sale of property 
part of which is moveable and part immoveable 
and cannot be read as, if it were worded "for the 
sale of connected moveable and immoveable 
property.” MAUNG Paw v. MAUNG San U 12 
Ind. Gas. 805. 

(AQb)— Redemption — of redemption 
by mortgagee in mutationproceedings.— Vihorev 
mortgagee appears before a competent Revenue 
Officer, who know^ him personally, and is also 
recognized by a Lambardar. and admits that 
the mortgage in his favour has been redeemed 
under a private acrangemeat made between 
him and the mortgagor, and an entry to that 
effect has been made in the Mutation Register 
•which is also supported by other evidence and 
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circumstances : Held, that it is a good proof of 
redemption and bars the mortgagee from enfor- 
cing the mortgage. DnvAN Chand v. Khu- 
shal SINGH. 94 P.W.R. 1911 = 11 Ind. Gas. 

Effect of foreclosure-decree obtained 
yainst Hindu father on son's right of redemp- 
tion .— for redemption. The defendant- 
mortpgee had previously obtained a decree for 
foreclosure and obtained possession of the 
mortgapd property. Plaintiff (mortgagor’s 
son) had not been made a party to the pre- 
vious suit He/d. the plaintiff had not. by 
the foreclosure decree against his father, 
lost his right to redeem. It might be 
that the son could not dispute the mortgage, 
but this docs not preclude him from redeeming 

R %n Tulsiram. 2 N. L 

rv. lUo.J 


00 ^^ Properfy Act (IV of 1882), 

s. JJ— Equity of redemption purchased by mort- 
gagee— Sale voidable not void— Mortgagor, if 
may redeem without setting aside sale—Mort- 
gagee. Trustee for mortgagor —Indemnity, 
right of mortgagee ( 0 , and to credit for amount 
paid for purchase.— It is a well established prin- 
ciple that a purchase by the mortgagee of the 
puity of redemption constitutes him a trus- 
tee for the mortgagor, and that he does not 
(unless there has been a release of the equity 

of redemption or other circumstance which in 

law would bar his right to redeem) acquire an 
^irredeemable title. (.32 C. 296. 9 C. W. N. 
2UI, it.) The right to redeem which, according 
to this principle, would still subsist in the mort- 
gpor. has not been affected by the decision of 
r ®ench in Ashutash Sikdar v. Behari 

** V ^ j ^911, iv.) where it 

was held that a sale in contravention of the 
terms of s. 99 of the Transfer of Property Act 
IS not a nullity, but an irregular sale liable to 
be avoided merely on proof that the terms 
of the section have been contravened. The 
mortgagor is under no necessity to have the 
sale set aside first, in order to be entitled 
to redpm the property. He may sue for re- 
demption within the period of limitation 
allowed by law, but, in such a case, the mort- 
gagor would have to pay to the mortgagee the 
amount given credit for by the latter in respect 
of the sale, and the mortgagee would further 
be entitled to be reimbursed and to add to the 
mortgage-debt theamount which he has expend- 
ed for the protection and preservation of the 
property. PANCHAM LAL CHOWDHUBY v. 
Kishun Pershad MISSER. 14 C.W.N. 579 = 

6 lad. Gas. 47 = 12G. L. J. 574. (22 M. 347, R.) 


(498) — Redemption, suit for — Estoppel— Inter- 
est on usufructuary mortgage — Unconscionable 
bargain— Construction of mortgage-deed— Usu- 
fructuary mortgage . — In 1838, one A mortgag- 
ed his estate to F. In 1866 or 1867, the ap- 
pellants and other representatives of A sued B 
the representative of F for redemption. The 
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9. — Redemptioa— continued. 

appellants oompcomised, and withdrew from 
the suit so far as it concerned their one-third 
share of the estate, and, in consideration of a 
further advance of Rs. 500 and Rs. 3,019-10-11 
found to be their share of the former mortgage- 
debt, executed a mortgage in favour of B on 
the 14th January, 18G7. The terms of the 
mortgage were (1) that the mortgage would be 
redeemable after 30 years in the month of Jeth 
on payment of the principal and interest at the 
rate of 2 per cent; (2) that the mortgagee 
would receive and retain the profits of the 
mortgaged property ; (3) that the mortgagors 

at the time of redemption would pay to the 
mortgagee Uikdvi advances and other arrears 
which would then be due. Tbe appellants sued 
the respondents, tbe representatives of B, for 
redemption of the mortgage of the 14th January 
1867. In their plaint, the appellants stated 
that, under the mortgage, it was stipulated 
wrongfully that the mortgagee should receive 
2 per cent, per mensem in addition to the 
profits of the property, and that respondents 
were not entitled to both. The respondents 
pleaded that the appellants had no interest in 
tbe property in suit as the former mortgage 
had become irredeemable when the mortgage 
of the 14th January 1867 was executed, and 
Rs. 75,000 were duo on the mortgage on ac- 
count of principal, interest, arrears of takavi, 
etc. Seld that B having admitted that the 
mortgage of 1838 was redeemable, and by that 
admission having induced the appellants to 
withdraw their suit, the respondents, as his 
representatives, were estopped from denying 
that that mortgage was redeemable in 1867. 
Held further, that, under the terms of the con- 
tract made on the I4th January 1867, the 
appellants were not liable to pay anything 
more than 2 per cent, on the principal for the 
whole term of the mortgagt. Had there been 
an agreement to pay interest at the rate of 2 
per cent, per mensem, there would be no sutn- 
oient reasons for finding that such a bargain 
was unconscionable and should not be enft^ccd. 
CHAMI’AT SINGH V. LAKHA SINGH, 5 O. C. 

16S. B, 

(499) — Redemption, Suit for Tender of 
amount due on mortfjage. Absence of— Transfer 
hf Property Act, s. 60 — mortgage-— \yhero 
there is a real dispute as to tbe amount due and 
the mortgagor tenders wlmt turns out to be an 
insufficient amount or m ikes no tender at all, 
his suit for redemption should not be dismissed 
on the ground that no tender was made. 
BAUMA BAKSH V. SURA.I SlNGH, S O.C. 127. 
(R., 6 O.C. 223.) 

(500) — Hindu widow, ynortgage executed by, 
to pay off her husband' s debt— Mortgage made by 
Hindu widow for benefit of her husband s estate 
— Commissiem deducted by mt^tgagee from 
mortgage money advanced by him — Pos^ssxon 
in redemption, when mortgagor entitled 
Khali fael of Jeth stiimlation os to taking of 
possession by mortgagor after redemption, i^~ 
Costs in redemption suits— Htw plea taken by 
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plaintiff at time oj argument. — On tbe 17tb 
May ,1881, the widow of one Ishri Singh 
mortgaged to the appellants certain lands 
belonging to her husband for ten thousand 
rupees at 12 per cent, per annum. There was 
a stipulation that if the interest were not paid, 
when due, it should be added to the principal 
and carry interest at tbe rate above mentioned. 
There was also a stipulation that if all the 
interests were not paid within three years the 
mortgagees should be entitled to the possession 
of the mortgaged property. Out of the mortgage 
money, tbe widow paid oS nine thousand and 
nine hundred rupees to one B on account of 
her husband’s debt, which carried interest at 
the rate of 16 per cent per annum, and Rs. 100 
! to the mortgagees by way of commission. The 
mortgagees obtained a decree for possession of 
the property on the 17Lh April, 1885, against 
the widow. In accordance with the terms of 
the mortgage, the decree provided that tbe 
mortgagor should be entitled to redeem in the 
1 fc/m/i /nsf of Jeth on payment of tbe principal 
! sum together with interest due thereon from 
^ tbe 17ih May, 1881. to tbe date on which the 
mortgagee obtained possession which was 
the 22Dd April 1885. Subsequently, the res- 
pondents as reversionary heirs of Ishri Singh 
sued the appellants for possession and reaemp- 
tion of the mortgaged property. The appellants 
claimed a certain sum on the mortgage, but 
subsequently they abandoned part of their claim. 
The issue relating to the mortgage ran, “ Was 
the mortgage dated tbe 17th May. 1881, lor 
cousidciation and for payment of Ishri Singh’s 
debt?” In the course of the argument, the 
respondents wore allowed to urge that, even if 
the issue were found in the affirmative, the 
mortgage was invalid, inasmuch as. there being 
no danger of the property being, sold in satis- 
faction of Ishri Sing’s debt due to Band no 
necessity for paying it, tas B was taking 
the profits in lieu of interest it was not benefi- 
cial to the estate. Held that the respondents 
should have been limited to tbe case which was 
made by their pleadings, and the issue as to 
the validity of tbe mortgage, their case being 
that no consideration passed for the mortgage, 
and it was not made to pay off Ishri Singh’s 
debt, and that the mortgage was therefore 
invalid, and that they should have been 
allowed to make at the last stage of the suit 
the further new case that tbe mortgage was 
invalid as it was not necessary or for the bene- 
fit of the estate. Held, further, that the mort- 
gage was one which a prudent owner might 
make in order to benefit the estate, and that 
it was therefore a valid mortgage. Held, there- 
fore that the appellants were entitled to bo paid 
compound interest for the period between the 
date of tbe mortgage and the date on which 
they obtained possession in accordance with 
tbe conditions of the mortgage. Held, further, 
that tho amount of Rs. 100 taken by the 
appellants by way of commission did not bene- 
fit tbe estate, and they were not entitled to 
claim it from tbe respondents. Held, further, 
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that on payment of mortgage money within 
the six months’ time fixed by the Court the 
mortgage would be redeemed, and the respond* 
entd would be entitled to possession, any stipu- 
lation as to their taking possession in the 
Khali fa$l of Jeth notwithstanding. Held, 
further that in suits for redemption unless 
there are special reasons to the contrary the 
patties should pay and bo paid costs in propor- 
tion to their success and failure as regards the 
amount alleged to be due on the mortgage. 

Kalka Singh v. Sheoraj Singh, 4 O.C. 347. 

(501)— Purc^iase of mortgagor's equity of 
redemption Further mortgage by mortgagor 
subsequent to purchase, tf binding on purchaser . 
—A mortgagor, who has sold away his equity 
of redemption in the mortgaged property could 
not, by creating subsequent to such sale any 
further charge or mortgage, impose any addi- 
tional burden on the vendees so as to derogate 
from their rights under the purchase and to 
render them liable to pay such further debt 
also before exercising their right to redeem. By 
their purchase, the vendees bad acquired a title 
which, under the provisions of s. 91 of the 
Transfer of Property Act, gave them a right to 
redeem the whole of the mortgaged property by 
paying ofi the mortgage in existence at the 
time of their purchase, and in that way to 
acquire full proprietary possession of the portion 
of it as to woich they had acquired the equity 
of redemption. Bhagwan Das v. Sham Das 
23 A. 429 = A.W.N. 1901. 121. (4 A. 85, D.) 

Usufructuary mortgage — Lease on 
sa-t^ day by mortgagee in favour of mortgagor 
--Rent in heu of interest— Effct of lease— Cons- 
truction of mortgage-deed— Disposition by third 
party— Acquiescence— Settlement proceedings of 

1858 and 186-1. Where, on the same day on 
which a usufructuary mortgage-deed is executed, 
the mortgagee executes a lease under which the 
mortgagor becomes a tenant of the mortgagee 
and is to pay rent m lieu of interest, the mort- 
gagee takes the chance of thereat being greater 
or less than the interest reserved in the mort- 
gage bond, and so the mortgagor will be enabled 
to redeem on payment of the principal sum 
only. [R,, 6 Bom. L.R. 630.3 Where a mort- 
gagor agreed in the mortgage instrument which 
was executed before the annexation of Oudh by 
the British, to pay interest at the rate of 2 pec 
cent, on the mortgage money until possession 
of the mortgaged property was delivered to the 
mortgagee ; and the mortgagee, having been 
placed in possession of the property, was sub- 
sequentiy dispossessed by a stranger claiming 
under a settlement from the King of Oudh, 
and the mortgagee acquiesced in such dispos- 
session, but was once again put in possession 
of a part only of mortgaged property at the 
settlement proceedings of 1858 and 1864 which 
followed the annexation ; held that this did 
not constitute a failure on the part of the 
mortgagor to secure to the mortgagee, possession 
of the mortgaged property, which entitled the 
mortgagee to claim interest in lieu of the rents 
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and profits for the property of which he was 

dispossessed, as the mortgagee had acquiesced 
in the dispossession, and as the decisions of 
bettlement Courts in 1858 and 1864 were final 
as to the ownership of the mortgaged property. 

Partar Bahadur Singh v. Gajadhar 
Bakhsh Singh. 24 A. 521 P.C. = 29 I. A. 118 
-7 C.W.N. 97 = 4 Bom. L.R. 845 = 8 Sar 310. 

3^3=A.W.N. 1904. 273=1 A. L.J. 
715; R., 31 A. 325 = 6 A.L J. 247 = 2 Ind. Gas. 
221; D., 11 C.W.N. 732 = 6 C-L.J. 74.] 

(5031— Usufructuary mortgage — Lease of 
mortgaged property to mortgagor- Rent being 
made charge on property — Acquiescence of 
mortgagee in the loss of portion of mortgaged 
security— Suit for redemption — Claim for inclu- 
sion of arrears of rent and recoupment of loss 
for diminution of security, validity o/.— Certain 
ullages were usufructuarily mortgaged, to the 
defendants for five years. The day after the 
execution of the usufructuary mortgage the 
mortgagor executed a lease deed for four years 
in favour of the mortgagee and agreed to pay a 
faxed rout annually, making the rent a charge 
upon the property. The terms of the mortgage 
and the lease-deed were not coincident. Ai, the 
date of execution of the mortgage, one of the 
mortgaged villages was the subject of a suit for 
pre-emption, which was ultimately successful 
and the pre-emptor obtained possession of the 
same. No steps were taken by the mortgagees 
to obtain an equivalent of that village; they 
remained satisfied with the rest of the security. 

A suit for redemption was brought by the re- 
presentatives of the mortgagor. It was con- 
tended by the defendants (1) that the plaintiffs 
should be compelled to pay ofi the rent due by 
them as a condition precedent to redemption 
and (2) that they should recoup the loss incur- 
red by the defendants on account of the depri- 
vatioD of the village, the subject of the suit for 
pre-emption. Held, that the mortgage and the 
lease-deed were separate and independent 
transactions and that, as there was nothing to 
show that the mortgage should not be redeem- 
ed unless the charge created by the lease was 
also paid off, the defendants were not entitled 
to claim the amount due to them under the 
lease, (16 A. 295, R.) and that the defendants 
were disentitled to claim anything for the loss 
of the village, as they had acquiesced in the 
loss of that security and remained content 
with the other villages in their possession. 

Khuda Bakhsh v. alim-un-nissa, 27 A. 

313 = A.W.N. 1904. 273 = 1 A. L.J. 715. (29 I. A. 

148 = 24 A. 521. R.) [F.. 31 A. 325 = 6 A. L.J. 

247 = 2 Ind. Cas. 221 ; D.. 6 C.L.J. 74 = 11 C. 
W.N. 732 J 

(504) — Mortgagor and mortgagee — Redemp- 
tion, sttif for— Possession ot mortgagee adverse, 
when Equity of redemption— Purchase by mort- 
gagee benamee, effect of — Sale in execution, 
when void and when irregular. — As between 
mortgagor and mortgagee, neither exclusive 
possession by the mortgagee for any length of 
time short of the statutory period of sixty 
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9. — Redemption — continued. 9. — Redemption — 

years, nor any acq uiescence by the mortgagor s, 99. — A certain person mortgaged the suit 

not amounting to a release uf the equity of property to the lather of the appellant and 

redemption, will be a bir or defence to a suit subsequently mortgaged the same to the respon- 

for redemption, if the parties are otherwise en- dent. The appellant, subsequently, purchased 

titled to redeem. A morrgagee. who purchases, the property m execution of a simple money 

the equity of redemption bevamee in the name decree of his. The respondent puisne-eucum* 

of another, cannot set up his possession as ad* brancer brought the present suit for sale up'm 

verse to the right of the mortgagor. I’he view his mortgage and offered to redeem the prior 

that a mortgagee should notacquire the equity mortgage, alleging that the Court-sale ia 

of redemption, directly or indirectly by pur- execution of the simple money decree w.is 

chase at a Court-sale, except by a suit brought illegal. The appellant defended the suit, and 

on the mortgage, on account taken and tune stated that he was entitled to redeem the 

specially allowed by redemption, is based on a subsequent encumorancer and offered to redeem 

misapplication of a sound principle of equity. him. The lower Appellate Court gave the 

The true principle is that a mortgageecanuot by plaintiff a decree for sale, holding that the 

obtaining a money decree for the mortgage-debt, appellant, the prior mortgagee had no right of 

and taking the equity of redemption lu execu- ' redeeming the subsequent mortgagee. Held 
tion, relieve himself of his obligations as mort- i that the appellant, the prior encumbrancer, 
gagee, or deprive the mortgagor of his right to , who had purchased the equity of redemption 
redeem on accounts taken, and with the other in execution of his simple money decree, was 

safeguards usual in a suit on a mortgage. entitled to redeem the respondent, the subse- 

Where a mortgagee purchases, at a Court-sale. quent mortgagee whose iucumbranco was 

theequity of redemption without a suit brought created prior to the purchase. Held, also, that, 

on the mortgage, such sale is not a nullity for although the sale of the appellant was in 

want of jurisdiction. but only irregular in proce- direct contravention of the provisions of s. 90, 

dure. Sale in execution of a decree caunot be Transfer of Property Act, the sale was final, 

treated as void or be avoided on the ground of as the mortgagor took no objection to the sale, 

any mere irregularities of procedure in obtain- and that neither the mortgagor nor the puisne 

ing the decree or in the execution thereof. But encumbrancer could dispute the title which 

a Court has no jurisdiction to sell the property of the prior mortgagee obtained by the purchase, 

persons, who are not parties to the proceeding M.\NG.VLI PfiAS.VU v. PAII R.\M, 1 A.L J. 360. 

or properly represented on the record. As (18 A. 3'25, i*.) [R., 0 C.L.J. 320 = 11 C.W.N. 

against such persons, the decree and sale would 1011= 35 C. 01, I'.B.J 

be a nullity and might bo disrecardod without (506) — Right of purchaser at prior mortgage 

any proceeding to set it aside. (Marsh 047, F.) sale to redeem purchaser at subsequent mortgage 

Where a Judge accepted, without a question sale. — Where the plaintiff purchased certain 

and without applying his mind to the matter, properties at two sale.s in execution of two 

a statement that a particular person is the re- mortgage decrees oDtained by him and the 

proaentative of a deceased person, passed decree defendant purchased a portion of the same pro- 

against suoh representative and , in execution perties before either of the sales at which the 

of that decree, sold the property of the do- plaintiff purchased, and before the date of 

ceased, such sale is without jurisdiction and plainliO’s second decree, and the defendant 

null and voi(f. it not being a case of erroneous vvas not a party to the plaintill’s two suits, nor 

decision. Khaiua.J MAL v, DIAM. 9 C. W.N. ^yas the plaintiQ a patty to the defendant’s suit, 

201, P.C. =2 A.L.J. 71=7 Bora- L R. 1 = 1 it was /ie/d; — (a) the defendant purchased the 

C L.J. 884=32 C. 296 = 32 I. A. 23 = 8 Sar. equity of redemption in the property covered 

784. (6 C.W.N. 10 = 27 I. A. 216, P.C., D.) jjy his decree, (b) The plaintiff purchased the 

[I?*., 29 A. 040 = 4 A.L J, 621 = A. W.N. 1907, mortgagee’s rights and the equity of redemp- 

221,4 A L.J. 787=A.W.N. 1903. 1=3 M.L. j,jou in the remainder of the property not 
T. 132, 28 A. 137 - A. W.N. 1905, 229 = 2 A.L^ covered by the defendant’s decree, (c) The 
J. 015, 11 C.W.N 1078 = 0 C.L.J. 719 ; /i., 27 defendant was entitled to redeem the plaintiff 

A. 517 = A.W.N. 1905, 80=2 A.L.J. 210, 2 by paying off the proportionate amount of the 

A.L J. .356 = A.WN. 1905, 152, 8 O C. 327. plaintiff’s mortgages due on the property pur- 

85 C. 01 = 11 C.W.N. 1011=6 C-L J. 320, 90 chased by him. (d) If the defendant failed to 

P.L.R. 1908 = 05 P.R. 1908 = 113 P.W.R. 1908, p^y as aforesaid, the plaintiff would be entitled 

33 M. 0 = 6 M.L. T. 269= 19 .M L J. 071. 8 0. to pay him off by paying into Court the amount 

C. 409, 9 C.W.N. 956 = 2 C.L.J. 394, 34 C. paid by the defendant for the property. SHEO 

241=5 C.L.J. 385, 30 B. 477 = 8 Bom. L.R. PersHAU SINOH v. Ba13U TILAK SINGH, 5 
208. 34 C. 811 = 5 C.L.J. 096=11 C.W.N. 756, C.W.N. 232. 

17 M.L J. 179,7 C.L.J. 251. 2 S.L.R. 3 (507) — Absentee owner's land mortgaged by 

8. L.R. 17 ; ExpL, 7 Bom. L R 816 , Dtss., person in possession for his oum benefit — Suit 
30 M- 302 = 17 M.L.J. 325-1 owner for possession of mortgaged land — 

{b 0 b)--Prior mortgagee purchasing equity of Mortgage not binding on owner.— Where a 
redemption in Court auction in execution of person in possession of the land of an absentee 
simple money decree— Uis right to redeem sub- owner mortgaged it for his own benefit and 

sequent mortgagee— Transfer of Property Act, the owner claimed the land, held that the 

C. VII— 33 
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mortgage was no bar to his 5uit and that he 
could recover the Und without redeeming the 
mortgage. HIRA SINGH v. JOWALA SINGH 
187 P.R. 1888. 

^ ( 509 ) Mortgagor — Right of redemption — 
Effect of laches—Duty of mortgagees to furnish, 
accounts. This was an action to redeem from 
mortgage and recover possession of a field 
alleged to have been mortgaged to the 
defendant. In the mortgage which was effect- 
ed in 1844, there was a stipulation that if the 
mortgagor failed to pay a moiety of the 
mortgage-money within three years, or wholly 
to redeem within five years, the property 
mortgaged should be considered as sold to the 
mortgagee. Possession of the mortgaged 
property remained with the mortgagor for three 
years, at the end of which it pissed to the 
hands of the mortgagee, who then, according 
to the law of mortgage as recognised at the 
time, became the absolute owner. Subsequently 
to 1847, the property changed hands. The 
absolute right was sold in 1855. and then, on 
two occasions in 18G2, and the representative 
of the latter purchaser of 1862 was the 
defendant in the present suit. This case was 
hold by the High Court to differ from ordinary 
redemption cases in this, that there was here 
absolute delivery of possession to the mortgagee 
by the mortgagor, who, when he gave up that 
possession, fully knew that, as the law was then 
understood, be thereby lost all right to the 
property, and, subsequently, though fully 
aware that the field was sold over and over 
again, he stood by in silence* and so led 
purchasers to believe that they were purchasing 
an unincumbered estate. Under the above 
peculiar circumstances of the case, the mort- 
gagee was held not liable to bo called upon to 
furnish accounts of the rents and profits on the 
one hand and of the amount of the mortgage 
on the other. Ram Shet Bacha Shet v. 
Pandhari N.ATH. 8 B.H.C.A.C. 236. [F 14 

B. 78; R.. 9 B.H.C. 69. 1 M. 1, P.C. = 2 I A. 
241.) 

{509)— Land taken by mortgagee in exchange 
for mortgaged land — Right of mortgagor to 
redeem— Forest Act (VII of 1878), s. 10 id).— 
Certain lands had been mortgaged by the plain- 
tiff to the deceased brother of their present 
holder II. The Potest Department wanted to 
acquire the lands of which H admitted he was 
only the mortgagee. It was arranged between 
H and the Forest Department that he should 
allow the assessment to fall into arrears, upon 
■which Government would forfeit the holding, 
and that then H should receive another plot in 
exchange. The present suit was by the mort- 
gagor’s heir to redeem the land so acquired in 
exchange. Reversing the decree of the special 
Judge and restoring that of the Subordinate 
Judge, the High Court held that by non- 
payment of the assessment, the whole building 
became liable to forfeiture, and such forfeiture 
extinguished the rights of the mortgagor who 
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could no longer maintain his equity of redemp- 
tion agaio.st Government in whom the land 
became vested* H was, however, a trustee for 
the mortgagor of the latter’s equity of redemp- 
tion which he bad lost out of bis hands by 
his own fraud. He obtained the plot now 
sought to be redeemed as the compensation or 
price of the lands previously mortgaged and as 
the rights of the parties iu the latter lands 
were thereby transferred to the former, he 
obtained the former only to hold it just as he 
held the latter, viz., as mortgagee for the 
plaintiff and his heirs who were therefore 
entitled to redeem the said land taken in 
exchange. BAHA.fl v. Magniram, 21 B. 396. 

i5\0) — Mortgage with possession — Mortgagee 
bound to pay Government revenue — Sale for 
arrears of revenue — Purchase by mortgagee— 
Right of mortgagor to redeem not a^ected. — The 
general rule that a Government sale for arrears 
of revenue gives a title against all the world is 
subject to the exception that a person cannot 
take advantage of his own wrong. So, where 
certain property was mortgaged with possession 
and the mortgagee was under the mortgage to 
pay the Government-revenue, and owing to his 
default the land was sold for arrears of revenue 
and he himself purchased it, /igfdthat the right 
of the mortgagor to redeem the mortgage and 
to recover the land was not affected. KaLAPPA 
V. Shivaya. 20 B. 492. 

(511) — Mortgage bond and instalment bond 
executed on same date—Redemption of mortgage 
made conditional on payment of both debts — 
Instalment bond-debt becoming barred by limi- 
tation— Effect on morigage-debt— Condition, if 
affected — Where the plaintiff executed a mort- 
gage-deed and an instalment bond on the same 
date to the defendant, the former deed contain- 
ing a stipulation to tbe effect that the plaintiff 
should not redeem the property without also 
paying the amount due under thS other bond, 
and tbe defendant, having obtained a decree 
on this latter bond made several .attempts to 
execute it but failed, bis last application for 
execution being dismissed as barred by limita- 
tion, held, in a suit by the plaintiff for redemp- 
tion, that tbe right of redemption was made 
conditional on whatever was due on tbe instal- 
ment bond being paid, a condition which 
remained none tbe less unsatisfied, as long as 
such sum remained “ unpaid ” — although there 
might he no longer a bond debt in contempla- 
tion of law still in existence owing to a decree 
having been passed on the bond and although 
that decree had become barred. SGNDAR 
MAJjHAR PATEIi v. BaPUJI SHRIDHER. 18 B. 
755. [R.. 22 B. 520, 28 B. 349 = 6 Bom. L.R- 

313. 8 O.C. 132. 11 Bom. L R. 313.] 

(512) — Mortgage to drm — Subsequent mort- 
gage to one member of firm for a personal loan — 
Stipulation to pay later debt before prior debt — 
Suit for redemption of prior mortgage only — 
A/amfainafnfifp.— The suit land belonged to one 
N, who mortgaged the same under a mortgage- 
deed dated 13-7- 1877 to the defendants 1. 2, 3 
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and 4 who traded as a firm. He gave a second 
mortgage on the same property to the second 
defendant only for a loan advanced by him 
personally, tho mortgage-deed contaioiog a 
stipulation to the effect that the debt due 
thereunder must bo paid off before the prior 
mortgage-debt. Tho plaintiff, as purchaser of 
the equity of redemption froni the heirs of the 
mortgagor, brought this suit for redemption of 
the prior mortgage only against the defendants. 
The latter contended that the plaintiff could 
not redeem the earlier mortgage without 
redeeming the subsequent one. Held that the 
plaintiff was entitled to a decree for redemp- 
tion. The later mortgage-debt in the second 
defendant’s favour being a personal one, the 
firm, as such, had no equity to insist on its 
being paid before redemption of the earlier 
mortgage, whatever rights the second defend- 
ant himself might have to insist on it. Tdo 
present suit being one against the firm and the 
second defendant being a party thereto (not in 
his individual capacity but as a member of the 
firm), he could not, in this suit for redemption 
of tho earlier mortgage, resist tho plaintiff’s 
right to redeem for any reason based on the 
stipulations contained in the later mortgage 
deed executed to himself alone in bis indi- 
vidual capaoity. CHHOTALAL GOVINDUAM 
V. MATHUR KliVALRAM, 18 B. 591. 

(513) — Adverse possession — Payment of 
revenue by mortgagee — Posses.ston obtained by 
^nortgagee^Land Revenue Code. Bombay (Act 
V of 1879^ 5S. 56. 57. 153. — Plaintiff executed 
a mortgage deed in favour of the defendant in 
1870. The latter obtained a decree on it in 
1876 but did not execute it. In 1876, the 
mortgaged property was about to be sold for 
arrears of assessment. The defendant paid the 
arrears and prevented the sale. Thereupon he 
was put in possession of the property by the 
^lamlatdar. Since then he continued to bo in 
possession and pay the assessment. Now, tho 
plaintiff sued him for redemption and the de- 
fendant pleaded adverse possession. /feW that 
the plaintiff was entitled to redeem. There 
was nothing in the Mamlatdar' s report on the 
defendant’s possession to show that tho land 
was declared to be forfeited by iho Collector, as 
contemplated by as. 56. 57 and 153 of the Land 
Revenue Code. All that could be gathered 
from it was that tho defendant prevented pro- 
ceedings under s. 56 by himself paying tho 
arrears. That could not make tho defendant’s 
possession adverse or affect the original relation- 
ship of mortgagor and mortgagee between the 
plaintiff and himself, which remained still in 
oxiatenco after the decree of 1876, subject only 
to the mortgagee’s right under tho decree to 
Kell within three years from the date thereof. 
DASHARATHA V. NYAHALCHAND. 16 B. 134. 

00 P.L.R. 1908 = 65 P.R. 1903 = 113 P.W. 
R. 1008; R., 21 B. 381, 20 B. 747, 2 N.L. 
R. 92 3 

(514) — Mortgage — Decree establishing proprie- 
inry right — Subsequent decree declaring right 
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in another to which proprietor not a party — 
Effect of such decree on proprietor's right to 
redeem mortgage.— The plamc lands were 
originally the janmam property of the first 
defendant’s family, by whom they were sold 
to the plaintiff. After her purchase, the plain- 
tiff established her proprietary right to them as 
against the first defendant’s family and a 
mortgagee thereof with possession. Subse- 
quently, the first defendant himself sued this 
otti mortgagee and obtained a decree against 
him in a suit to which the plaintiff was not a. 
patty, since which time the second defendant 
who had obtained a tran.cfer of the rights of tho 
first defendant held possession. The present 
suit by tho plainliff was for redemption of otti 
mortgage and was brought more than twelve 
years after the decree in favour of the first 
defendant. Held that the relation of things 
created by the decree in favour of the plaintiff 
as against the first defendant and the otti 
mortgagee in possession cnuld not terminate 
by mere lapse of time. Unless the plaintiff 
was aware or might, by ordinary diligence, have 
been aware of tbo suit by the first defendant, 
tho claim of tho plaintiff was not barred, though 
twelve years may have elapsed from tbo date 
of tho decree in the latter suit to the institution 
of the present suit. PUDIYAKOVILAGALLA 
v. ALLUNANNALATTA KADINNI, 1 M H C 

146. 

(515 ) — Suit for redemption — Decree on a 
different moitgngeset up by defendant, propriety 
of . — In this suit for redemption, the dofondant, 
in his written statement, admitted that he 
held as mortgagee, but alleged that he did so 
under a previous mortgage different from the 
one sued on by the plaintiff. Reversing tho 
decree passed by the Court of first instance in 
favour of the plaintiff, as on the mortgage 
admitted by the defendant, the lower appellate 
Court dismissed tho suit on the ground that 
tho plaintiff, having failed to establish the 
mortgage relied on by him, should not be given 
a decree based on a different mortgage and a 
state of facts inconsistent with thocase set' up 
in his plaint. Tho High Court held that the 
decree made by the Court of first instance did 
not in any way proceed upon a cause of action 
different from that made in the plaint. There 
was no contravention of the rule that a plain- 
tiff ought not to bo allowed to alter his case 
“so as to convert a suit of one character into 
a suit of another and inconsistent character.” 
Tbo cause of action remained the same, namely, 
tbo right of a mortgagor to redeem from a 
mortgagee. LAKSHMAN BHISA.JI SIRSKKAR 
v. Hari DINKAR. 4 B. 584. [Diss.. 18 A. 408 
= 16 A.W.N. 132; Appr., 27 B. 271 ; R., 17 B. 
366, L.B.R. 1893—1900. 73. 3 O.C. 173.] 

(610)— Suit for redemption — Defendants 
denying mortgage sued on but producing another 
—Court’s power to pass decree according to 
term of mortgage admitted.— In a suit for 
redemption, where the plaintiff produces a 
mortgage the genuineness of which is denied by 
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:he defendant, and the defendant produces a 
mortgage from the plaintiff's ancestors, to the 
defendant' s ancestors, the Court is justified iu 
making a decree for the restoration of the lands 
according to the terms of the mortgage pro- 
du^'ed bv the defendant. KUNHI KUTTI Nair 

V. KUTTY MARACCAR, 4 M.H C. 359. [F.. 8 

M. 415. 19 M. IGO: R., 7 M. 226. IS M. 462.] 

(5171 — Suit to redeem by furcha'^er in exe- 
cution— Absence of certificate of title — Produc- 
tion of certificate at hearing . — In this case, the 
lower appellate Court dismissed the suit for 
redemption brought bv the plaintiff, on the 
ground that the certificate of sale from which 
he derived his title was not in existence when 
the suit was brought and that, consequently, 
the plaintiff had not then a complete title, but 
the High Court remanded the ca^e for the usual 
decree for redemption being passed in favour of 
the plaintiff. The plaintiff and bis assignors 
had successively purchased and paid for the 
equity of redemption, although the certificate 
of sale was not issued until after the suit bad 
begun, and there is no reason why, if a party 
(whose title may. to some extent, be imperfect) 
sues for redemption and is able to prove a per- 
fect title at the bearing of bis cause, he should 
not be given a decree for redemption. KRISH- 
KAJI RAO.II GODBOLE v. GANRSH BAPUJI 
PATVARDHAN. 6 B 139. Ci?.. 12 B. 589. 10 

B. 453. 17 B. 375, 15 C.P.L.R, 175.] 

(518) — Right of puisne incumbrancer to 

redeem . — Any puisne incumbrancer or purchaser 
from the mortgagor prior to the date of the 
mortgagee’s decree who was not a party to the 
action in which the mortgagee’s decree was 
obtained, would have the right to redeem the 
property which the mortgagor would have had, 
had it not been for the decree, GajadH.VR v. 
MUL CHAND. 10 a. 520=A.W N. 1888, 210. 
(9 A- 125, F.; 1 A. 240, A.W.N. 1886, 70, 4 A. 
518, 8 A, 324, i?.) [R., 20 B. 390 :D., 9 A. 

W. N. 91 ; F., 13 A. 315.] 

(519) — Usufructuary mortgage — Second mort- 
gage of same properly — Suif for redemption of 
first mortgage — Subsequent suit by second mort- 
gagee against prior incumbrancer— Act VIII of 
1859, s. 2. — A second incumbrancer, can main- 
tain a suit to redeem a prior mortgage (Agra P. 
B., 7, F.). It is competent to a mortgagor to 
execute a second mortgage to redeem a prior 
one, and there is nothing to prevent the 
second mortgagee from enforcing his mort- 
gage, as long as his doing so is not in 
defeasance of the rights of the first mortgage. 
A former suit, which had been instituted by 
the mortgagors against the first mortgagee, and 
in which the second mortgagees were not parties, 
is no bar to a subsequent suit for redemption 
by the second mortgagees against the prior 
incumbrancers. SheoPAL v. DEEN DyAL, 5 

N. WP. 143. 

(520) — Usufructuary mortgage — Time for re- 
demption fixed in instrument — Effect . — K exe- 
cuted an usufructuarj mortgage of certain land 
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for a term of 22 years to D, for the consider- 
ation stated in a written instrument of mortgage 
dated dlst January 1863. The deed of mort- 
gage contained a stipulation that possession 
should be given to K upon his paying the 
principal and interest due to D within two 
mouths from the date of the execution. Bald 
that K was entitled to redeem although the 
amount of principal and interest hid not been 
paid or tendered within two mooth.s. B. 

Dorappa V. K. Mallikar.iunudl', 3 M.H.C. 
363. [R.. 2 M. 314. 16 M. 486, 11 C.P.L. 

R. 103 ] 

(521) — as to mortgage becoming 

sale on failure to pay in time— Redemotion . — 
A mortgagor stioulated by an instrument 
iu writing that, if he failed to repay the sum 
lent on mortgage within three years, the 
property mortgaged was to be held on absolute 
sale. Held that the mortgagor was entitled to 
redeem although the amount lent had not 
been repaid within the three yeirs. NaLLAN.A 
GAUNDAN V. PAL4NI GAUNDAN, 2 M.H C. 
420. [F., 3 B.H.C. U ; R.. 3 M.H.C. 363, 7 

M.H.C. 6. 9 B.H.C. 69. 7 M.H.C. 395, 3 M. 
z6. 4 M. 179, L.B.R. 1872—1892. 549, 1 M. 
1. P.C.] 

(522) — Condi/tona/ sale clause iu mortgage 
deed, effect of, ou mortgage . — In 1884, the plain- 
tiffs sued to redeem a mortgage made by their 
father in 1954, stipulating that the mortgaged 
land was to be considered as sold if the mort- 
gige money was not pnid within five years. 
The mortgagee bad brought a suit in 1866, 
to recover ceitain sums due by the plaintiff’s 
father on the above and certain other mortga- 
ges and account was taken therein on the 
basis that the laud had become the mortgagee’s 
property and decree passed for the balance due 
00 the other mortgages The lower Courts 
held that the present claim for redemption was 
too stale for admission, the conditional sale 
having been made prior to 1864. but the High 
Court decided that the rule in Ramji v, Chinto 
was iu force in the Presidency of Bombay with 
regard to mortgages containing clauses of 
conditional sale, whether executed before or 
after 1864. The lower Courts were also wrong 
in having held that the mortg-ige had merged 
in the decree passed against the mortgagor in 
the suit of 1866. That suit had been brought 
to recover a different mortgage-debt and the 
question of the subsistence of the present mort- 
gage, though mentioned therein, was net 
directly and substantially in issue at that time. 
Nor could it be contended that the plaintiffs 
were prevented from redeeming the property 
merely because, up to 1866 the understanding 
of the parties was that the mortgage had been 
converted into a sale and that the property bad 
passed to the defendants by purchase. Mere 
admissions of such an understanding, even 
when made in depositions and pleadings, have 
been held not to operate as estoppel or prevent 
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the mortgagor from redeeming his property. 

Abdul R.vhim v. Madh^vuav ap.\ji. B. 
78. [Appr., 27 B. 297 = 9 Bom. L.R. 140 ] 

(523) — Transfer of Property Act (IV of 1382), 
s. 93 — Foreclosing of redemption. — The ellect of 
non-pavmont under a former decree, and conse- 
quent dismissal of the suit, has not the efiect of 
foreclosing the mortgagor for all time from re- 
deeming the property. Muh.\MMAD SaMI-UD- 
DIN Khan v. Mannu Lal, ll A. 386 = A W. 
N. 1889, 136. iN.W.P. 1371, 52. D. ; 4 A. 
481. R.) li., 21 A. 251. 24 A. 44. E.B. = 21 
A.W.N. 194 '. U B.H. 1807 — 1901, Vol. II. 582.] 

(524) — Usufructuary mortgage followed by sale 
— Revival of mortgage by cancelment of sale — 
Attachment in execution of decree— Claim to 
attached property— Effect of order under s. 210. 
Civ. Pro Code, 1859 — Annual payments due from 
the mortgagee — ^lortgagor' s claim for deduc- 
tion . — When a salt*, made to a mortgagee m 
possession, is cancelled, the mortgage is revived, 
and the possession of the property becomes one 
under the mortgage. Where, in such a case, 
after the cancelment of the sale at the suit of his 
sons, the vendor, a Hindu father, sued the mort- 
gagee for possession of the property on the ground 
of such cancelment, and his suit was dismissed, 
on the ground that he could not be allowed to 
retain tne purchase-money and eject the mort- 
gagee-purchaser. aud that he was also estopped 
from setting up the invalidity of his own sale ; 
aud the property, which thus continued to be 
in possession of the mortgagee, was attached in 
execution of a decree, hold hy a third party, 
against the mortgagor aud his sons ; and the 
mortgagee objected on the ground that the 
judgment-debtors had no saleaole imorcst m it. 
and his objections were overruled under s. 240 
of the Civ. Pro. Code, and the property was sold 
to the decree-holder ; held, in a suit by the 
decree- holder as purchaser of the equity, for re- 
deinption of the mortgage, that he was entitled 
to such relief, and that the mortgigee, not 
having prosecuted, by means of a suit, his dis- 
allowed claim, could not urge, in this suit, the 
plea of res Judicata, or bis claim tor a lien for 
his purchase-money, or any other plea to the 
effect that be was anything more than a m.ort 
gagee. Where the mortgagee has undertaken to 
make certain annual payments to the mortgagor, 
the latter or the purchaser of the equity of re- 
demption is entitled to a deduction, from the 
amount due to the mortgagee, of such annual 
paymerita not made by him. BAS.ANT RAI v. 
Kanauj Lal, 2 A. 435 = 4 Ind. Dur. 583- 

(525)— Purcliase by mortgagee of subordinate 
tenures in respect of mortgaged property Effect 
of sale of equity of redemption — acquisition by 
mortgagor and mortgagee.— ^S’here the usufruc- 
tuary mortgagee of a zemiudari purchased 
with bis own funds certain subordinate birt 
tenures, that had existed in respect of it, and 
merged them in the taluk instead of keeping 
them alive as distinct sub-tenures, the mort- 
gagor was held entitled to redeem, in the pocu- 


MoTtgage — continued. 

9. — Redemption— cemfinu^d. 

liar circumstances of the case, the subordinate 
tenures also, on payment to the mortgagee of 
the mortgage-amount, pfus the sums expended 
by him in purchasing the sub-tenures, [/i.. 

1 C.W.N. 174. 14 C.P L.R. 1G9. 33 C. 12l2. 8 
O.C. 121. ll O.C. 183, 12 O.C. 97. 3S.L.R. 17. j 
The eBcct of a sale uuder a power of sale is to 
destroy the equity of rodempeion in the land, 
and to constitute the mortgagee, exercising the 
power, a trustee of tue surplus proceeds, after 
satisfying bis own charge. for the ^ubse- 

quent eiicumbraucers, and ultimately for the 
mortgagor. The estate if purchased by a 
stranger, passes into his hinds free from all 
the eucumorance.s. IS B. 581, 24 M. 95, 

5 C.L J. 95 = 11 C.W.N. 294 ; R., 10 B. 49, 27 
M. 423=12 M.]..J. 390. 7 O.C. 307, 33 C. 92 = 
9 C.W.N. 989. 33 C- 915 = 3 C.L.J. 529=10 C. 
W.N. 747. 3 S.L.R. 37.] 6'embie-Generally, 
most acquisitions by a morigagorenure for the 
benefit, of the mortgagee, increasing thereby' 
the value of the security ; and similarly, any 
acquisitions by the mortgagee are accretions to 
the mortgaged property, or substitutions for it, 
and, therefore, subject to redemption. [R., 25 
A. 45 = 22 A.W.N. 175.] 6Vt?i 6A’ — Every pur- 
chase l)y a mortgagee, of a sub-tenure existing 
at the date of the mortgage, cannot betaken 
to have been made for the benefit of the mort- 
gagor so as to enhanco the value of mortgaged 
property, an i make the whole, including the 
sub tenure, subject to the right of redemption 
equitable terms. RAIA KISHKN D.ATT 
RAM V RA.ia Mumtaz alikhan, 5C. 198 = 
5 C L R. 213 = 6 I A. 143. P.C.=4 Sar. 17. 
[«.. 5 C P. L.R 105.] 

(526) — Mortgagor and mortgagee — Stipula- 
tion. in mortgage-deed to sell premises to mort- 
gagee, not binding on mortgagor. — It is the 
policy of the law that the right of redemption 
in a mortgagor shall not Le fettered or clogged 
in any manner or to any extent by an agree- 
ment between mortgagor and mortgagee, saving 
such transactions between the parMes as would 
operate as an extinguishment of the right. 
Consequently, a clause in a moctgage-doed pro- 
viding that the mortgagor should sell the 
mortgaged property to the mortgagee, in default 
of payment of the mortgage money on the due 
date, is not binding on tbc mortgagor, the 
oflect of such a stipulation being practically to 
deprive the mortgagor of his right to redeem 
after the expiry of the term. KANARAN v. 
KUTTOOLY. 21 M. 110 = 8 M.L.J. 62. [ft , 24 
M. 449, 154 P.L.R. 1901 = 39 P.R. 1907= 119 
P.L.R. 1907. 127 B.L.R 1908 = 54 P.W.R. 
1903.] 

(527) — Transfer of Property Act {IV of 1882), 
ss. GO, 99 — persons holding mortgage decree, 
effect of purchase of equity of redemption by, 
at sale in execution of third party's decree — 
When a mortgagee buy's the equity of redemp- 
tion at a Court auction in execution of a per- 
sonal decree for money obtained by a third per- 
son against the mortgagor, even though there 
be DO fraud or collusion between him and tho 
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third party, the m:)rtgagea cannot by reason 

of sUCD purchase, be regarded as having freed 
himself from his liability to be redeemed. In 
such a case as well as in the case when the 
personal decree lu execution of which he pur- 
chases is a decree obtained by himself, he must 
bo equally looked upon as availing himself of 
his position as mortgagee to obtain an undue 
advantage over the mortgagor or otherwise to 
be acting inala fide m the eye of the law iwhe- 
tber there be actual fraud or collusion or notj, 
and in contravention of the principle under- 
lying s. 99 of the Transfer of Property Act. 

EKusAPi‘k Mudalur V. Commercial and 
Land Mortgage Bank Llmited, 23 M. 377 
= 10 M L.J. 91. r22 B. G24. 22 M. 3i7 R ) 
[Diss., 12M.L.J. 390, 3 S.L.R. 17; Not F. 27 
M. 428 ; Dtsappr., 24 M. 9G ; /?.. 7 O.C. 307. 
8 O.C. 327. 30 M. 313 = 2 M.L T 1S1=17 M. 
L.T. 1G3. 35 C. 61 = 11 C.W.N. 1011 = 6 C.L.J.' 
320.1 


fo28) — 2Vans/(^r of Property Act, s. Od—Mort- 
Oage of annuity —Sale of mortgaged property by 
niortgagee in execution of money-decree — 
Validity. A Hindu father had mortgaged an 
annuity belonging to the family. In execu- 
tion of a money. decree, the mortgagee attached, 
brought to sale and himself purchased the 
annuity. The judgment-debtor’s son who 
was born after the decree and before the sale, 
sued to set aside the sile or to have it declared 
that the sale did not aSect his share in the 
annuity. Held, that although a sale in con- 
travention of s. 99 of the Transfer of Property 
Act is not absolutely void for ail purposes, it is 
void against ail persons who are not parties to 
the suit in which the decree for money was 
obtained. In the present case, the sale did not 
affect the share of the plaintiff in the annuity, 
and the plaintiff was entitled to a decree for 
the redemption of his share. MuthuramaN 
Chetty V. Ettappasami, 22 M. 372 = 9 
M.L.J. 113. [P.. 2 P.R. 1907 = 157 P.L.R. 1906* 
D., 29 M. 421 = 15 M. L.J. 445.1 
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{b29)— Transfer of Property Act (IV 0/1832), 
ss. 91, 05— Decree in previous suit by mortgagor 
^Purchaser of equity of redemption, whether 
can sue to redeem subsequently . — Where a 
mortgagor obtained a decree declaring the 
amount due under the mortgage and ordering 
that on payment by him of the sum found due 
on taking accounts, the mortgagee should give 
up possession and the present plaintiff, as pur- 
chaser of seven-eighths of the equity of re- 
demption subsequently brought the present 
suit to redeem on payment of the mortgage- 
money, on the contention that the previous 
decree obtained by the mortgagor precluded 
this suit, it was field that such decree did not 
of itself operate to foreclose the right of re- 
demption or alter the previously existing rela- 
tion of mortgagor and mortgagee so as to 
preclude a second suit praying for redemption 
on payment of such sum as may then be found 
due, and it was therefore competent to the J 


plaintiff to sue to redeem the entire mortgage 
on impleading as defendant the owner of the 
one-eighth portion of the equity of redemption 
not purchased by him. Nainappa CHETTY v. 

Chida.miuram Chetti, 21 M. 18. {Over- 
ruled, 25 M. 300. P.B. ; R., 24 A. 44 = 21 A.W. 

1905 = 16 P.L.R. 1906. 
93 P.R. 1903=164 P.L.R. 1903= 123 P.W.R. 
1908 : D.. 21 A. 251.] 

(530) Prior and puisne mortgagees — Prior 
niortgagee purchasing properly in execution of his 
otvn mortgage decree — Puisne mortgagee entitled 
to be redeemed— Registration acMHI 0 / 1677), 
s. 50. An unregistered mortgage was executed 
m 1895 in favour of C. In 1902. another 
mortgage was executed over the same property 
in favour of R. The second mortgage was a 
registered one and the mortgagee bad no notice 
of she first. The second mortgagee bad, there- 
fore, a priority over the first. The second 
mortgagee brought a suit for sale of the property, 
without making the first mortgagee a partv to 
it, and bought the property him.^elf. In the 
sale proolaraatioii. the mortgage of C was 
notified. Subsequently the puisne ii.e., 1st), 
mortgagee, Charni, brought a suit for sale of 
the property ; Held, that, as sub.sequent mort- 
gagee, he could bring the equity of redemption 
to sale, subject to the rights of the prior 
mortgagee. (29 A. 385, R.) A prior mortgagee, 
by making a purchase at a sale in execution of 
bis own decree to which the puisne mortgagee 
is DO party, becomes possessed of the equity of 
redemption belonging to bis mortgagor, subject 
to the rights of the puisne mortgagee, (10 A. 
520, R.) The prior mortgagee by making such 
purchase stands in the shoes of the mortgagor, 
and can redeem the puisne mortg.agee. Cn.VRNI 
V. RAJ Bahadur. 2 Ind. Cas. 495. (22 C. 33, 

28 B. Ic3, R ) 


(531) — Mortgage with possession — Second 
mortgage under an unregistered deed— Delivery 
of property — Stipulation postponinn redemplion 
till payment of the additional advance, not bind- 
ing on purchaser— Ri>gistration Act, s. 49— 
Transfer of Properly Act, s. 59, cl. (2).— Pro- 
perty subject to a possessory mortgage was 
again mortgaged by an unregistered deed to 
secure a fresh advance. The second mortg.age 
provided that the property should not be re- 
deemed except upon payment of the additional 
advance. Held, that, there being nothing in 
the transaction which could be regarded a.s deli- 
very of the property, the deed should have been 
registered. Held further, that a purchaser of the 
property subject to the mortgage was not bound 
by the stipulation postponing redemption till 
payment of the additional advance. Held, also, 
that the stipulation could not be enforced be- 
cause the subsequent deed being inadmissible 
in evidence under s. 49 of the Registration Act 
could not be used to fetter the equity of redemp- 
tion. Sada Sheo V. Mahabir Prasad. 11 
O.C. 248. (4 A. 85, 9 B. 233, 18 M. 368, 12 B. 

231, R.) 
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(532) — Mortgage in consideration of prior 
mortgages — i^o7i-re(7istra(iou — Decree to redeem 
prior mortgages. — In a suit, for reaemption, it 
was found that the mortgage-deed, which was 
executed in consideration of two prior mort- 
gages, was not registered and so could not be 
proved. The plaintiff was held to be entitled 
to redeem the two previous mortgages, if they 
were found to be genuine and valid. ARL’MU- 
QAM PiLLAl V. PEBIASAMI, 19 M. 160. (18 M. 
462. R.) 

(533) — Punjab Civil Code, s. 17, para 2 — One 
of several joint mortgagors, right of, to redeem 
his own share only of the mortgaged property , — 
According to the law and the rulings prevailing 
in the Kegulatiou Provinces, one or more of 
several common mortgagors can come forward 
and redeem the whole property mortgaged and 
hold the shares of his co-sharers as woii as his 
own, till they recoup him for their shares; but, 
the mortgage debt being indivisible, the mort- 
gagee is entitled to say to each of the joint- 
mortgagors that he shall not redeem a part of 
the property on payment of a proportionate part 
of tbo debt, because the whole and every pact 
of the land is mortgaged for the whole debt. 
Para 12. 8.17, of the PunjabCivil Code, however 
lays dosvn a different rule, aud grants one of 
several joint-mortgagors the right to redeem 
only his own share. RUIXIA Ram v. ENAYaT 
Shah, 95 P. R. 1869. [R., 3l P.R. 1870 ] 

(534) — Mortgage of land—lmprovenunl by 
mortgagee without mortgagor' s consent — Suit for 
redemption — Compensation. — It would be very 
inequitable to allow a mortgagee so to improve 
the property mortgaged to him that the owner 
is unable to pay for the improvements aud so 
unable to ro occupy his laud by redeeming the 
mortgage. A mortgagee built a house m the 
land mortgaged to him, without any objection 
from, but also without the consent of the mort- 
gagor. Held that tbo mortgagor could redeem 
the property, but that he must also pay the 
mortgagee a fair and reasonable sum lor the 
house he permitted him to build , or to the build- 
ing of which he made no objection at the 
proper time. GANSHAM v. BUDHA, 119 P- R. 
1876. 

(535) — Part-sharer of mortgagor's inferesfs, 
suit for redemption by — Maintainability. — A part 
nharer in the inbentauco left by a mortgagor 
cannot sue to redeem his share of the property 
Under the mortgage. Obiter. — The dismissal 
of a suit for redemption of part of a mortgage 
would not bar a suit for redemption of the 
whole. Mahmud Khan v. Bhai balkishen, 
76 P. R. 1878. 

(636)— 5ui^ for redemption — Compensation for 
improvements made by mortgagee — Comjiensatton 
in excess of Tahsildar’s powers — Suit to be dis- 
missd with leave to bring fresh suit in proper 
Court. — In this suit for redemption, defendant 
pleaded that, having obtained the laud in mort- 
gage he had eince effected improvements at 
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l.trge expense. The Tahsildar refused to con- 
sider defendant’s plea regarding improvements 
and gave plaintiffs a decree lor redemption and 
possession. Held, that the question of compen- 
sation raised should have been made an issue 
in the case, but that tbo suit itself was beyond 
the jurisdiction of the Tabsildar’s Court as the 
amount ofcompensation claimed was beyond bis 
I powers. The Tahsildar cughi. to have dismi^'sed 
the suit leaving plaintiff to bring a suit in the 
proper Court. BUDHA v. MUHAMMAD KMAN. 
20 P.R. 1879. (R.. 82 P.R. 1888, 1 P.R. 1887 ; 
D., 63 P.R. 1887. J 

(537 1 — Mortgage — Redemption— Acknoivledg- 
mtnt by one of several inortgagees, effect of — Li- 
mitation Acts XIV of 1859, IX of 1871, and XV 
of 1877. — A right to sue oarred under the 
earlier Limitation Act XIV of 1859 is not 
revived by the later Act IX of 1871 which 
came into operation on 1st April, 1873. A 
mortgage which had been executed 69 years 
before date of suit, 5th February 1878, was 
acknowledged in 1857 by onoof the mortgagees. 
A suit for redemption having been instilued, 
tho question was whether ibat acknowledg- 
ment saved the right to redeem, and this 
depended on whether the suit was governed by 
the new law, or by the former law as enacted 
m Act IX of 1871, or Act XIV of 1850. Held 
that, if the period prescribed by the old law 
bad expired when Act XV of 1877 was passed, 
the old law was still applicable though tbo suit 
was instituted subsequent to the 1st October 
1877, and that, as under Act IX of 1H71 as well 
as under Act XIV of 1859, an acknowledgment 
only served to revive the mortgagor’s right of 
redemption when it has been m.vdo in writing 
by tho mortgagee or some person claiming 
under him, the alleged acknowledgment not 
having been signed by tbo mortgagees in person 
or by those claiming under them, the suit was 
barred 9 years before suit and the claim was 
extinct when Act XV of 1877 was passed, 
Hakim Devi Dyad v. Prab Dyal, 85 P. R. 
1880. [4ppr., 157 P.R. lBSS-,Appl, 39 P.R. 
1901 = 53 P.L.R. 1901 ; R., 62 P.R. 1900.] 

Mortgage and sale of land belonging 
to minor— Suit for redemption by minor after 
attaining majority — Burden of proof. — Land 
which had descended to a minor from bia 
deceased father was first mortgaged to defend- 
ant and then sold to him outright by the 
minor's mother and grandmother who professed 
to act as his guardians during bis minority. 
Held, in a suit by him to redeem the land, 
that the burden of proof lay upon tbe purchaser 
to show that ho bad acquired a valid title as 
against the minor by the purchase from persons 
affecting to aot as guardians. BURA v. AMIR 
BUKSH, 117 P.R. 1880. 

(539) — Mortgage forfixd period of 160 years-^ 
Right of the representative of mortgagor to 
redeem before the expiry of the term — Clog on 
the equity of redemption. — In a suit for redemp- 
tion in which tho deed of mortgage contained 



527 


THE ALL INDIA DIGEST. 


528 


^ortgage~conim\XQdi. 

9. ~RedemptioD — continued. 

the words '' tarikh imroza se miadi 150 sai 
rafui kardi" and, bad inqiza miad miikarra 
]ub zar-i-rahm 16,00 add kiua to fak katakar 
kabiz it,-a dakhil loonqa ” ; Held, thu the 
tixauon of the period was of the essence of the 
contract and the rii^ht to redeem did not 
miture before the expiry of the term fixed in 

007 V. Saadulla Khan, 

R r N W. 

‘F B |, = 15 ind. Cas. 917. 

i5l0) Mortgage — Redemption — Value for 
P^^^poses of appeal —Interest two per cent, com- 
pound— Zamxndar and money lender— Undue 
^njlueni^— Mortgagee not taking possession at 
once-Ptoijab Courts Act (XVIII of 1884) as 
aviended by the Punjab det (I of 1912), s. 40 (6) 
—For the purpose^ of s. 40 (6) of the Punjab 
Courts Act (XVill of 1384) as amended, the 
value of a suit for redemption is the sum found 
by the first Court to be payable to the mort- 
gagee, and the fact that the lower appellate 
Court has reduced that sum is immaterial (23 
P.K. 1909 = 37 P.W.R, 1909. F.) In the absence 
of auy previous dealings between aZimindarand 
a money lender, no question of undue influence 
can arise. Consequently two per cent, compound 
interest payable under the terms of a mortgage- 
deed of landed property cannot be reduced on 
the ground of the former being under the 
undue influence of the latter. Where mesne 
profits after payment of revenue are to go 

towards compound interest, and the mortgagoi 

fails to give possession, the mortgagee is 
entitled to his full compound interest as agreed. 
But where the mortgagee neglects to execute 
the decree for possession, he .should get only 
simple interest at the agreid rate. In this 
case Rs. 241 were added to a principal of 
R-s. 100 in aiiout 1.3 years. BIR.I Ra.i v- Tirkha 
100 P.W.R. 1912=130 P.L.R 1912 = irind 
Cas. 119. (23 P. R. 1909 = 37 P.W.R. 1909, F.) 

(541) — Courtfee— Redemptio7i suit— Decree on 
payme^xt of a certain sum— Appeal for setlviq 
aside whole decree— Stamp-duty payable — Juris- 
diction Forum of appeal — Divisional Court — 
Decree for redemption on payment of a sum 
below five thousand-- Appellate decree on payment 
of a sum exceeding five thousand— Jurisdiction 
of Civil or Revenue Court-Mortgagee effecting 
improvements under tenancy before mortgage— 
Plea raised by mortgagee for coitipensation in 

redemptionsuit— Decree.— Held, that, where, in 

an appeal against a decree for redemption on 
payment of a certain sum, the whole decree is 
sought to be set aside, the memorandum of 
appeal should bear advalorevi Court-fee on the 
amount, on payment of which redemption is 
decreed. (44 P.R. 1888, 5 P.R 1911=9 Ind. 
Cas. 676 = 59 P.W.R 1911, F.) A suit for 
redemption was filed in the Court of a Subordi- 
nate Judge, having civil jurisdiction without 
pecuniary limits. The plaint prayed for redemp- 
tion on payment of Rs. 400. The Subordinate 
Judge gave a decree for redemption on payment 
of Rs. 3.770. From this decree, both sides 
appealed to the Divisional Court, which decreed 
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redemption on paymentof Rs. 14.000. Held, fur- 
ther, that the Divisional Judge had jurisdiction 
to entertain the appeal when first presented and 
to pass a decree for redemption on payment of a 
sum exceeding five thou sand rupees. (106 P.R 
1895. F. ; 16 P.R. 1909=13 P.W.R. 1907. D) 
A mortgage! certain land to B. B was already 
iQ possession of the land as a teutnt and had 
made considerable improvements during the 
period of hi? tenancy. When A sued for redemp- 
tion, B pleaded that he could not be ousted 
before he was awarded compeiisatir>n for the 
improvements effected during the term of his 
tenancy. There wa^ no clause in the mortgage- 
deed providing for payment of compensation to 
the mortgagee in the form of value of the im- 
provements before redemption. Held, that the 
Civil Court had no jurisdiction to entertain 
the plea of B a? regards his richts in respect of 
the improvements effected under the conditions 
of B s tenancy. The mortgagor was entitled 
to redeem what was mortgaged and to be put 
in tbe same position as regards the mortgagee 
qua the mortgage as he was at tbe time when 
ho had entered into the mortgage. If the 
mortgagee had any rights under the conditions 
of his tenancy and could claim to retain pos- 
session as a tenant until p«id full compensa- 
tion for tbe trees, he could plead that, when 
the mortgagor sought possession through the 
agency of the Revenue Courts, or, if ho had 
any claim which he could affirmatively urge 
before a Revenue Court, he could sue in the 
Revenue Court. Dyal Singh v. Ram Rakha, 
122P W.R 1912 = 54 P.R. 1912 = 14 Ind. Cas. 
78 . (76 P.R. 1909 = 11 P.W.K, 1909 = 3 Ind. 

Cas. 49S, R. ; 98 P.R 18S6. 169 P.H 1888. 91 
P.R. 18S9. 63 P.R. 189. 40 P.R 1892. 101 P.R. 
1900. 58 P.R. 1902. 24 P.R. 1906. 46 P.R. 1906 
= 94 P L R. 1906. 19 P.R. 1903 |F.B.) = 38 
P.W.R. 1908. 69 P.R. 1903=125 P.W.R. 190S. 

23 C. 536, 38 A. 639 = 12 lud. Cas. 464, D.) 

(542) — Transfer of property Act. s. 76 (t' — 
Person entitled to a share in equity of redemp- 
tion— Right to such share in dispute —Claim of 
apportionitient of the mortgage amouyit to the 
extent of his share — Tender of his share of mort- 
gage amount— Refusal by mortgagee— Latter 
not bound to pay mesne profits under s, 76 (•) 

— Right under s. 76 (i\ whett can be claimed. — 
Where the plaintiff claiming to be entitled to 
four-fifths share in the property sought to be 
redeemed tendered four-fifths of the mortgage 
amount to the mortgagee, which the latter 
refused to accept on the ground that tbe plain- 
tiff was not entitled to demand apportionment 
of the mortgage amount in respect of his share- 
and to ask for partition and redemption in the 
same suit, and where there was dispute as to 
the share to which the plaintiff was entitled. 
Held, that under tbe circumstances, tbe plain- 
tiff was not entitled to claim mesne profits in 
respect of his share from the date of tender up to 
the date when he was put into possession of bis 
share. The provisions of the Transfer of Pro- 
perty Act do not in terms refer to a case where 
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the mortgagor claims to split up the mortgage ' 
in consequence of the mortgagee having be- [ 
come the owner of the equity of redemption, or 
to a case where there are disputes between the ' 
parties as to the subsisting intere.-t of the mort- , 
gagor in the equity of redemption, soas to com- | 
pel the mortgagee to take upon himself the task 
of deciding such disputes rightly for himself at , 
the risk of losing interest on money due to him 
and becoming accountable for mo-ne profits. 

(5 E. and B. 639, R.) A statutory right of 
the character mentioned in s. 76 (i) of the 
Transfer of Property Act should not bo extend- i 
ed where there ate disputes between the parties 
of the kind that existed in this case, so as to 
throw an undue amount of responsibility on 
tho mortgagee. VENKATAKAMA IYEU v. 
RANGASAWMI AIYANGAK, 23 M.L-J. 588 = 
M.W.N. 1912, 1175. 

(543) — Redemption suit — Limitation — Mori- ' 
gagee alleging transaction to be sale — Mort- 
gagor contending fraud and a'iserting mortgage \ 
— Donees from mortgagee — Limitation Act (l.\ 

0 / 1908), sc/i. harts. i)l. 131. 142. 148— A’yt- 
dence Act (I of 1872), s. 92.— A suit for 
redemption against donees from the mortgagee 
is not governed by art. 134 of the Limitation [ 
Act, as this article docs not apply to persons 
who are not transferees for valuible considera- | 
tion. In a suit for redemption of mortgage, 
the mortgagee pleaded that tho property had 
been sold to him by a registered sale-dcoi and 
not mortgaged. The contention on behalf of 
the plaiutiQ was that, though the deed was 
executed by him, it was a fraudulent one, in- 
asmuch as he had been induced to sign it by a 
false representation that it was a mortgage 
deed. Held, that the suit was governed by 
art. 148 of the Limitation Act and that tho 
plaintiff was entitled to prove the fraud and 
the fact that the transaction was a mortgage- 
Held, further, that art. 91 or art. 142 of the 
Limitation Act was inapplicable to the case. 
Nga Paw V. NOA Lu Gale. 13 Ind Cas. 
375. 

(544) — Contract — Unconscionable bargain 
Mortgage fixing 58 years for redemption. 
Held, that a covenant in a mortgage-deed 
fixing 58 years for tho mortgagor to redeem the 
mortgaged property was not. in the absence of 
fraud or duress, hard and unconscionable. 

Ram Prasad v. Jagrui\ lO A.L.J. 157 = 15 
lad. Cas. 880. 

(545) — Redemption before expiry of term of 
mortgage. — The property in dispute was mort- 
gaged to defendants by way of conditional sale 
lor Rs. 599-15-0 for ten years, but all but 
Rs. 50-15-0 were left with mortgagees for pay- 
ment to prior incumbrancers. The mortgagee 
did not pay up the prior incumbrancers, and 
the plaintifls, the vendees from mortgagors, 
sued for redemption of the mortgage before the 
expiry of ton years. Held that, on equitable 
grounds, the dolondants not having performed 
what was a moat reasonable part of tho con- 
tract, the plaintifis should be alio wed to redeem 

C. VII— 34 
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before the expiry of the ten years stipulated for. 
CmiATKU RAI V. BALDEO SiiUKUL, 10 A.L. 

J. 330-34 A. 659. 

(546) — Prior suit for foreclosure against 
father, a minor — Son not made party — Koixee 
under s. S. Reg. XVU of 1806 served on guar- 
dian of the father — illi?ior son — Representation 
of latter by father's guardian — Sufficiency — 
Subsequent suit for redemption by son — Main- 
tainability— Hindu Law— Managing member, a 
minor— Guardian of — Rower to represent other 
ininor members of the family. — A brought a 
suit for reiemptioii against H and others on 
the ground that be was not a parly to a former 
foreclosure suit brought against his father .N 
and others, although the mortgagees of whom 
the present defendanis, B and others, arc 
the legal repro?entatives, were fully aware. of 
the fact of A’s existence and his interest ‘in 
the family property. In the prior suit which 
was governed by Regulation XVII of 1806, 
the notice required by s, 8 of that Regulation 
was served upon the plaintiff’s father, who was 
then a minor, through his mother, M, who 
acted as guardian . Held that A s suit for re- 
demption must fail and that his interests in the 
former suit were sulliciently represented by his 
grandmother M. If the person who would 
naturally be the manager of the family is in- 
capacitated by minority from acting as mana- 
ger. and the other members are incapacitated 
by still greater minority tho person who is the 
guardian of the minor who would naturally .be 
the manager tikes the place of that manager 
as regards the other minors and fully repre- 
sents thorn. BA.II RAO v. GULAHSINGH. N. 
L.R. 136. (2 C.B L.R. 221. R.) 

(547) — Suit by prior mortgagee for redemption 
— Ruisne mortgagee not impleaded therein — 
Subsequent suif by puisne mortgagee for re- 
demption — Amount payable by The 

puisne mortgagee cannot treat the prior mort- 
gagee as a mortgagee for one purpose and as a 
decree-holder fur aoother. So where i prior 
mortgagee obtained a decree fur sale in a suit on 
the prior mortgage, without impleading the 
puisne mortg igee, and the puisne mortgagee sub- 
setjuently seeks to redeem the prior mortgage, 
ho must pay the prior mortgagee interest at tho 
morigago-ratc and not at the decree rate. PON- 
NAMllALA CHETTI v. MUTHUSAMI PILLAI, 
23 M.L.J. 284 = M.W N. 1912. 1119. (18 C. 

1G4. 31 M. 258. F. ; 39 C. 527, P.G.. Cons.). 

{biS} —Redemption suit —Oral sale — Const- 
derntion— Adverse possession — Prescriptive title ' 
— Sale or exchange — Registered document — In- 
dispensability . — Where, in a suit for redemp- 
tion of one of two item.s of mortgaged property, 
it is alleged in defence that an oral arrangement 
bad extingui.shed the mortgage, by tho plain- 
tills obtiining full owner.ship, free from mort- 
gage, of the other item and that the transaction 
is 01)0 not covered by the Transfer of Property 
Act. Held per Miller, J : — Tho transaction 
amount-s to a transfer of ownership in immove- 
able property. It is to be deemed in exchange 
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it not a sale. A registered instrument is neces- 
sary to evidence it. It is not a compromise 
amounting merely to acknowledgment or ad- 
justment of existing rights. Suit not barred 
by limitation. Sadasiva Iyer, -7 . —The Trans- 
fer of Property Act exhaustively deals with all 
known kinds of transfer of immoveable property 
Conveyances are either sale, exchange or gitt! 
i hey require registered instruments to evidence 
them. Price p tid means not only money but 
includes cases of vendor’s claim for price being 
satisfied by his acceptance of what is tanta- 
mount to payment. In cases of compromise 
where only existing rights are recognised, regis- 
tered writing IS unnecessary. Title by prescrip- 
tion cannot arise by mere assertion of posses^sion 

as ownerunderan invalid sale. Art. 144 of the 

Limitation Act cannot bo invoked in favour of 
the mortgagee if the mortgagor is not barred by 
art. 148 from redeeming. S. ‘J2 of the Evi- 
dence Act does not preclude oral evidence of 
payment in extinguishment of mortgage rights 
but not for proving an invalid oral couvcyance 
of tbe equity of redemption by virtue of such 
payment. AKIYAPUTHIKA PaDAYACHI v 

JiVo Padayachi. M W N. 

1912 854-23 M L.J. 339 = 15 Ind. Cas. 343 = 
12 M.L.T. 425. (13 M.L.J. 500. Not F.) 

(549) Practice — Redemption-decree under 
appeal by mortgagee — Deposit oj decretal 
amount by mortgagor- Duly of mortgagee to with- 
draw under protest— Responsibility of mortoagee 
/or /css 0 / right in deposit by lapse of" time 
although amount of decree increased by Ap- 
pe late Co’urt—'E.x parte judgment, slip in order 
founded on, responsibility.- In a suit for redemp- 
tion the Court ot the Judicial Commissioner 
m ludia passed a decree entitling the mort- 
gagees to recover a certain sum on account of 
principal and interest, from which decree the 

mortgagees appealed to the Privy Council who 

increased the amount. Pending the appeal the 
mortgagors had deposited the amount of the 
decree of the Judicial Commissioner which 
however the mortgagees did not withdraw, as 
they might have done without prejudice to their 
pentiiDg appeal either by arrangement or with 

rt in India or the 

sanction of the Board which would have been 

given as a matter of course. Held, that, if 
the amount deposited has lapsed to Govern- 
ment under the Rules owing to the same not 
having been withdrawn in time, the mortga- 
gees must give credit for the amount. A. 
4 )erson who obtains 9.t\ ex parte judgment is 
responsible for any slip in the order founded 
on the judgment. Champat SINGH v. Jangu 
Singh, 16 C.W.N. 793. P. C. = 12M L T 
«2 = M.W.N. 1912, 1160 = 10 A.L J. 379 = 23 
M.L.J. 738 = 14 Bom. L R. 1223 = 17 C.L.J 
1= 16 lod Gas. S30. 

(^bO)— Mortgage— Deshgat hxam I inds—For- 
Jeiture of the Inam by Government — Mortgagee 
in possession paying assessment to Government 
—Suit by mortgagors to redeem— Effect of for- 
texture— Conversion of service tenure into one 
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liable to pay assessment — Mortgagee cannot deny 
mortgagor’s title to redeem.-The plainliffs* 
ancestor executed in 1855 a usufructuary mort- 
gage of certain lands which were their Deshgat 
Inarn. to the defendant’s ancestor. In 185G, 
the Inam lands were made Khalsa and the 
order was communicated to the mortgagee 
who WAS in possession. The mortgagee, how- 
ever, .after tbe forfeiture, continued in pos- 
session and went on paying assessment in res- 
pect of the lands to Government. In 1-)01, the 
plaintiffs sued to redeem the mortgage. The 
defendant resisted the claim on the ground that 
the order of forfeiture deprived the plaintiff.s 
of all right to the lands and that the title 
thereafter became vested in the defendant by 
reason of the fact that he was allowed by 
Government to continue in possession and pay 
the assessment: — £/e/d. ( 1 ) that the order of 
orfeiture bad not the legal effect of depriving 
the plaintiffs, who were tbeDesais, of all right 
and title to tlio lands ; and that the resumption 
had merely the effect of converting the land 
from .k service tenure into land liable to pay 
assessment to Government; (1 B.H.C. 22. 9 B. 
419, i?’.); {2) that the defendant who came into 
possession of the properly as mortgagee of tbe 
plaintiffs could not turn round after tbe order 
of forfeiture and take the benefft of it and chal- 
lenge the validity of the mortgage, in virtue of 
Nvhich his title to tbe land as mortgagee bad be- 
gun. Gukbasaita V, Ran(} 0, 14 Bom. L R. 
563=16 Ind. Cas 348. 


(651) — Suit for redemption by morff^a^or — 
Further advances taken by other co-owners of 
the mortgaged property without mortgager's 
consent — R\cjht of mortgagor to redeem for his 
original amottnt borrowed — Pleadings — Burden 
of proof — .<-ldm»ssion of defendant if relied upon 
should be taken as n whole. — A sued B for 
redemption of a piece of land which he said 
had descended to him from an ancestor. He 
claimed to redeem it for Rs. 246. B admitted 
tbe mortgage, but .alleged that tbe original 
mortgage-money was Rs. 270. He further 
alleged that further advances had been taken 
by various persons who were heirs of the 
mortgagor and that the total mortgage-money 
amounted to Rs. 820 which B bad agreed to 
reduce to R-?. 770. The first Court dismissed 
the suit on tbe ground that A should have 
sued for partition. The lower Appellate Court 
held that this was wrong and remanded the 
case for a finding as to the amount of mortgage- 
m^ncy. The first Court placed the burden of 
proof upon B and held that he had not dischar- 
ged it and, therefore, found that the amount 
was Rs. 246. the sum for which A claimed 
redemption. In second appeal it was contended 
that tbe burden of proving the amount of 
mortgage was wrongly placed on the defendant- 
appellant. Held (1) that, before B could be 
called upon to prove the amount of mortgage- 
money. A must prove something and that he 
had established nothing. (U. B. R. 1892 — 1396, 
Vol, II, 350, D.) ; (2) that the ordinary rule 
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must be applied and that, as A could not 
succeed without relying on o's admission, that 
admission must be taken as a whole aud that it 
must bo held that the original mortgage-money 
was Rs. 270 ; (3) that, as regards some of 

the further advances, as the person, to whom 
they were made, had no interest in the land 
at all, A was not bound by such advances; 
(4) that, as the other advanoes were made by 
documents which were unstamped and unregis- 
tered. and were not produced, they could not 
be proved, and (hat. therefore, they did not 
affect the laud ; i5) that, therefore, A was en- 
titled to redeem the land for Rs. 270. If a 
mortgagee gives an advance to a person other 
thanjtbe mortgagor without the latter's consent, 
the mortgagor is nevertheless entitled to redeem 
the mortgaged property for the sum for which 
he mortgaged it, and the mortgagee then re- 
tains a charge on the interest of the pt^rson to 
whom he made the subsequent advance. N(1 a 

Shwe Pa V. Mi Yon. 14 Ind. Cas. 8t5. 

(552) — 0/d mortgage — Subsequent agreement 
subjecting the fight of redemption to certain con- 
ditions — Suit fur redemption of mortgage in the 
absence of breach of cumpromiscn mnxniainabi- 
lily of. — This was a suit for redemption of a • 
mortgage executed by the plaintills’ ancestor 
in 1846 in favour of the predecessor in title of 
the defendants. There were certain proceedings 
inter paries during the fir-t regular settlement 
in the course of which certain razinamahs were 
entered into between the parties under which 
the represcutatives of the mortgagor agreed to 
subject tbeir right of redemption to certain 
conditions. The razinamahs were filed in the 
Settlement Court which pas.-^ed a decree subject 
to the conditions sot forth in the razinamahs. 
Held, that there was nothing io law to prevent 
the parties to a mortgage from coming to any 
arrangement afterwards qualifying the right to 
redeem. Held, further, that, as it was not al- 
leged that there was any breach of the coven- 
ants contained in the deed of compromise, the 
suit for redemption was rightly dismissed. 

Shanker Din v. munshi (W)Kul Prasad, 

15 O.C. 285. 

Mortgagee' s right to pre-empt sale of 
equity of redemption becoming time- barred 
Suif for redemption — Pre-emption as a 

defence. — In 1897, A mortgaged bis estate to 
B, a co-sharer. Subsequently in 1906, A sold 
his equity of redemption to C- B allowed his 
rights to pre-empt the sale of 1906 to become 
time-barred. C then sued B for redemption of 
the mortgnge : Held, that, under the circum- 
stances, C was entitled to redeem the mortgage 
of 1897 and that B could not plead in defence 
that he bad a right of pre-emption. Wa.IID 
Ali V. Safqat HUSAIN. 16 Ind. Cas. 219. 

(554) — Accounts — Mortgagee obstructing and 
prolonging litigation to keep property in posses- 
sion — Interest, disallowance of, for period during 
which defendant prosecuted appeals to higher 
Courts unsuccessfully — Liability of defendants 
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to account for rents and profits received during 
the period - Expenses of management, itecessa- 
rily incurred — Co!>ts of taking accounts and 
striking balance n^ainsf redemption money — 
Costs of special leave application. — Where a suit 
for redemption of a morigage in respect ot pro- 
perty, of which the mortgagee took and kept 
possession from llth February 1961, was com- 
menced cn 30tb May, 1988, and a preliminary 
decree for aecounts, &c.. was parsed by the 
Subordinate Judge on 29th Juno. 1889, aud 
the decree, subject to certain modificHtions 
in favour of the plaintiffs, was affirmed by the 
High Court on lOth September, 1890, and 
the decree of the High Court was affirmed 
by the Privy Council on 27tb July, 1895 ; and 
the plaintiffs having applied in the meanwhile 
for the taking of accounts in pursuance of the 
decree of the High Court, the same was taken 
and a final decree for redemption was passed by 
the Subordinate Judge on ibo 29th July, 1902, 
declaring that a sum of Ks. 3.31,162-0-11 was 
due. from the plaintiffs, to the defendant, at 
that date, and decreeing that, on payment into 
Court, within six mouths from that dale, of the 
said sum with interest at 12 per cent, per 
annum, on the sum of Rs. 2,86,886 from the 
29tb July, 1902, to the date ofpiyment into 
Court within such six months, tlie plaintiffs 
should have a reconveyance, free of incum- 
brances, of the property under mortgage, «fec.. 
aud the plaintiffs appealed to the High Court 
and ibe defendants also filed arose objections, 
but both were dismissed by that Court, and 
upon appeal and cross-appeal by both parties to 
the Privy Couucil, the decree of the Subor- 
dinate Judge of 29th July, 1902. was main- 
tained by the Board’s judgment, dated the 13th 
June, 1912, but the Privy Council found that, 
in the action, the defendants bad been obstruc- 
tive and oppressive and they had unduly and 
intentionally prolonged the litigation to their 
own advantage and to the serious detriment of 
the plaintiffs : Held by the Privy Council, 
that no further sum as interest beyond the 
interest on the sum of Rs. 2,86.886 decreed by 
the Subordinate Judge for the period from 29th 
July, 1902, to the 28th January, 1903, should 
be allowed to the defendants in the accouuts 
which the High Court was directed to take of 
the rents and profits which the defendants bad 
received since 29th July, 1902, and it was 
ordered that the expenses of taking such 
account and all procedure incident thereto and 
to the striking of the balance upon payment of 
which redemption might be made, was to be 
borne by the defendants, that allowance .should 
be made in taking the accounts for money, if 
any, nccessarilv spent by the defendants after 
the 29tb July. 1902. in the proper management 
and preservation of the mortgaged property, 
but no interest should be allowed on the money 
so spent, but that simple interest should be 
allowed to the plaintiffs on the balance or 
excess of each year’s receipts over expenditure 
at a rate to be fixed by the High Court, and 
that the sum of money found to be duo to the 
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Mortgage — continued. 

9. — RedemptioD — continued 

plaintiffs should be deducted by the High 
Ccurt from the amount which would have been 
payable by the plaintiffs into Court on the 
'2Sth January, 1903, if payment bad been made 
under the decree of the Subordinate Judge of 
29th July. 1902, and that the plaintiffs should 
be allowed ro redeem on payment by them into 
the High Court wuhin a time to be fixed by 
that Court of the balance to be ascertained in 
the manner indicated. In the appeal and 
cross-appeal, the respective parties were direct- 
ed to bear tbeir own costs, except those in con- 
nection with the application for special leave 
to cross-appeal, which, in accordance with the 
order granting such leave, was to bo paid by the 

cross-appellants. Ganga Bahu Debi v, 
Ai>URBA Krishna Roy, 17 C.W.N. 25, P C. 

(555) — Mortgage — Suit by puisne mortgagee to 

redeem prior mortgage — Decree in prior inort- 
gagee's suit reducing rale of interest — Puisne 
mortgagee not party to such suif — Whether he 
can claim beyiejit of interest. — A puisne mort- 
gagee suing to redeem prior mortgage is not 
entitled to get the benefit of a reduction in the 
contract rate of interest from the date of the 
prior mortgagee’s decree obtained in a suit to 
which the former was not a party. AWatMAL 
V. GOKALSINtJH. 6 S.L.R. 227. (31 258 18 

C. 164, 11 C.W.N. 403, i?.) 

(556) — Prior suif for redemption — Second suit 
— Res judicata — Bar — Time for redemption— 
Power of Appellate Court to -One redemp- 
tion suit operates as res Judicata to bar a second 
redemption suit (25 M. 300. 28 A. 1, P.C., 21 A. 
251. 7 B. 377. 20 B. 467, R.). The fact that 
a redemption decree doee not extinguish the 
equity of redemption, which subsists until an 
order for sale is made on an application by the 
mortgagee, does oot prevent the remedy by way 
of a second redemption suit becoming barred by 
the operation of res judicata (25 M. 300. 28 A 
1. P.C.. 21 A. 251. 7 B. 377, 20 B. 467, R.). 
If the period fixed for redemption had not been 
indicated by a date, but were expressed as a 
specified period of tiuoo, that time would have 
to be counted from the appellate decree, because 
the Appellate Court draws up the decree of the 
lower Court and gives it existence as if made 
on the day upon which it was thus adopted 111 
B. 172, R.). Toe mere fact that the first Court 
fired a date makes no difference to the principle, 
and the Appellate Court, when making its own 
decree, is at liberty to fix a fresh date for 
redemption with reference to the date of its 
own decree BlKHOMAL v. RaJALMAL, 6 S.L. 

R. 140. 

Suit for redemption of mortgage— Declaratory 
decree — Status of parties — Mortgagee acknow- 
ledging mortgagor’s title to redeem— Limitation 
—See ACKNOWLEDGMENT, A.W.N. 1885, 194. 

See Ben. Act VI of 1871, s. 20. A.W.N. 
1887, 262. 

See BOM. ACT III OP 1874, s. 10, 21 B. 55. 


/M continued. 

9. — Redemption— confinwed. 

Mortgagee let into possession under decree— 
Liability to account —Redemption — See BOM. 
ACT XVn OF 1879, s. 2. 13 Bom. L.R. 30. 

See Boyi. ACT XVH or 1879. ss. 3 ( 2 ), 53, 
73. Ch. II. 23 B. 321. 

Mortgagor holding property under a rent 
note — Decree for arrears of rent due — Subse- 
quent suit by mortgagor to redeem — Mortgagee 
found to have overpaid himself — Right of mort- 
gagor— B om act xvir of i879. s. 12 , 

12 Bom. L.K. 137 = 31 B. 2^0 = 5 Ind. Cas. 
864. 

See Bom. ACT XVII OF 1879. ss. 13 (ft) and 
(d). 15. 19 B. 553. 

See Pun. act XVIII of 1984. s. 39. 63 P. 
R. 1891. 

Redemption suit — Valuation — Cost ofrepair.s 
— Additional lien— PUN. ACT XVIII OF 
1984. 9 . 40 (D. 197 P.L.R. 1908. 

Conversion of, into a mortgage under s. 6 (1) 
(n) of Pun. Act .XIII of 1900— Se? PUN. ACT 
XIII OF 1900. ss. 0. 9. 8S P.R. 1909-67 P.L. 
R. 1910=137 P.W.R. 1909 = 3 Ind. Cas. 619. 

Usufructuary mortgage by occupancy tenant 
— Expiry of tenancy —Pinal adjudication that 
mortgage was binding on zemindar — Suit for 
redemption by zemindar— i-ee U. P. ACT XII 
OF 1881. s. 8. A.W.N. 1887, 283. 

Notice of attornment to tenants — Registra- 
tion — Evidence— Nee ATTORNMENT, 19 B. 36. 

Decree giving benaraidar an opportunity to 
redeem — Benaiuidar failed to redeem — Benefi- 
cial owner could not maintain a separate suit 
to reedem— Sec BENAMI TRANSACTION- 
GENERAL, 4 A.L.J. G89 = A.W.N. 1907, 272 = 
30 A. 30. 

See Burden of proof -Possession and 
PROOF OF TITLE, 122 P.R. 1882. 

Suit for account and redemption of mortgage, 
whether mainiainable by assignee of equity of 
redemption —Assignment of such equity, not 
bad as champertous — See CHAMPERTY. 14 B. 
72. 

Failure of suit for redemption— Second suit 
in ejectment — Res ludicuia — Redemption decree 
in ejectment suit — Practice — See CiV. PRO. 
Code, 190S. s. ll, Expl. 4, 13 Bom. L.R. 895 
= 35 B. 507. 

Suit for possession of proprietary holding 
without incution-ng sb.amilat — illortgage creat- 
ed by decree — Execution of decree barred — Sub- 
sequent suit for possession of the same land by 
way of redemption — Adverse possession — Con- 
struction of decree — Bar to recovering shamilat 
—Res judicata— See CiV. PRO. CODE, 1900, 
s. 11. 6. U. r. 2. 4 Ind. Cas. 410 = 30 P.W.R. 
1909. 

Applicability of s. 244, Civ, Pro. Code. 1882 
— See CiV. Pro. Code. 190S. s. 47,7 A.L.J. 
264=6 Ind. Cas. 496 = 32 A. 321. 
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M ortgage —con ti n ued . 

9. —Redemption — continued. 

Purchaser under a decree of puisne mortgagee 
obtaining possession of mortgaged property — 
Subsequent purchase under decree on the first 
mortgage — Suit forpossesslon or for redemption 
bv subsequent purchaser — See Cl\. PRO. 
Code. 1908. s 47, l S.L.R. 172. 

See Civ. Pro. Code. 1903. s. 47, 12 B.H.C. 
163, 22 M. 372 = 9 M.L.J. 113. 

See CIV. Pro. Code. 1903, s. 50, O. XXI, 
cr. 22, 90, 21 B. 424, F.B. 

See Civ. Pro. Code, 1908. s. H5, A.W.N. 
1882, 32. 

Execution of appellate decree— Restitution 
— Mesne profits — See Civ. Pro. CODE, 1903, 
s. 144 (1), 4 Ind. Cas. 376 = 7 a L.J. 1=32 A, 
79. 

See Civ. Pro. Code. 190S, s. 144 (i), 9 0. C. 
254. 

Claim for possession — rrinsformation into 
one for redemption— Sre Civ. l^HO. CODE, 
1903, 0. VI. r. 17. 167 P.W.K. 1911. 

Suit for redemption dismissed for default— 
Fresh suit for the same barred — See CiN . PRO. 
CODE. 1908, 0. IX. rr. 8. 9. 43 P.R. 1907 = 
169 P.L.R. 1908. 

See CIV. Pro. CODE, 1908. O- IX. r. 9. 10 

B. 28. 

Suit for redemption — Proceedings under 
Reg. XVII of 1806 or Act IV of 1882. necessary 
to extinguish title of mortgagor —Effect of ex- 
punging the name of mortgagor — .Adverse pos 
session by mortgagee — See CiV. PRO. CODE, 
1908, O. XXI. rr. 23, 25. 9 Ind. Cas. 131. 

See CIV. FRO. CODE. 1903, O- XXIU, r. 1, 
U.B.R. 1897—1901, Vol. U. 236. 

Foreclosure decree —Extension of time for 
redemption — See Civ. PRO. CODE, 1908, 
O. XXXIV, rr. 2. 5. 9 Ind. Cas. 771. 

Redemption, suit for — Court-fee, how to be 
computed — Court Fees Act, ss. 16 and 7. cl. (9) 
— See civ. Pro. Code, PJOS. O. XLI. r. 22, 
2 O.G 87. 

Compromise dooroo whereby one of the 
parties was to redeem a house under m^ortgage 
— ^lortgagoo not a party to the suit— Enforce- 
ment of redemption — See COMPROMISE — 

Compromise of suits in Civ. Pro. Code, 
2 Ind. Cas. 430- 

Decree for redemption— Deposit of mortgage- 
money within fixed time— Construction Limi- 
tation —See COMPUTATION OF TIME. A.W-N. 
1888, SO. 

Mortgage— Collateral covenant not fettering 
right of redemption — Validity — See CONTR.ACT 
ACT. 1872, s. 16, 3 S.L.R. 130 = 4 Ind. Cas. 010. 

Co-sharers, mortgage of entire property owned 
by— Suit for redemption brought by one co- 
sharer, necessary patties to— See CO-SHARERS, 

Suit by Co-sharers, 9 B. 128. 


,M o rtgage — con t i n ued . 

•-9. —Redemption — continued. 

Refusal nf costs to plaintiff — See COSTS — 
Special C ises, 13 C.P.L R. 74. 

See Costs— Special Casks, 3 M.H.C. 279. 

Foreclosure suit — Plaintiff ordered to dis- 
charge prior mortgage — Validity of mortgage 
challenged in appeal— valoreui fee— .See 
COURT Fees act, 1970. ss. 5. 7. cl. 9. 6 A.L. 
J. 155 = 31 A. 2G5=1 Ind. Cas. 1000. 

Redemption suit against mortgagee in po.sses- 
sion — Arrears of rent to bo deducted — Court- 
fee— See COURT Fees act, 1370, ss. G. 7, (IX), 
17. 10 M. IG. 

Decree of redemption of mortgage condition.il 
on p.iyment of certain sum — Appeal by mort- 
gagor — Court-fee on memo of appeal — See 
COURT Fees act. 1870, s. 7 19), 13 A. 94 = A. 
W.N. 1890, 231. 

Suit for — Appeal as regards portion of amount 
decreed payable for — Valuation of appeal — 
Court-feo— See COURT FEES ACT, 1870, s. 7, 
cl. 9. 2 A.L. J. 105 = AW.N. 1905, 40 = 27 A. 
447. 

Suit for redemption — Deeds of further charge 
pleaded by mortgagee, but dcoiod by plaintiff — 
Court-foe payable on appeal — Sec COURT FEES 
ACT, 1870. 9 7. cl- 9. 12 O.C. 130 fB) = 2 Ind. 
Cas. 600. 

Court-fee in a suit to redeem property subject 
to more than one deed of mortgage, how to ho 
computed— See COURT FEES AOT, 1870, ss. 7 
(9). 17. 7 O.C. 152. 

Redemption decree — Appeal against Court-feo 
on appeal memo. — See COURT FEES ACT, 1870, 
s. 7. cl. 9 and scb. I, art. 1. G M.L T. 215 
= 20 M.L.J. 120 = 3 Ind. Cas. 459. 

Redemption suit— Court-fee payable on ap- 
peal— See COURT Fees act, 1870, scb. I, 
art. 1. 48 P.L.R. 191 1=5 P.R. 1911 = 59 P. W.R. 
1911 =9 Ind. Cas. 67C. 

See COURT Pees Act, 1870, sch. II. art. 17, 
7 N.VV.P. 313. 

Mortgage of ancestral land — Land yielding 
little profit — Sale of equity of redemption to 
pay off mortgage— See CUSTOMS— PUN.IAH — 
ALIENATION. 47 P.L.R. 1912=31 P.W.R. 
1912. 

. Suit — Sub-mortgagees impleaded as parties 
— Accounts between mortgagee and sub-mort- 
gagee inter se to bo taken — Form of judgment 
— Practice- See DECREE —DECREE, FORM 
OF, 15 B. 692. 

Suit in ejectment — Court’s power to pass 
decree for redemption — See DECREE--DECREE, 
Form op, 20 b. 196. 

Decrees for — of mortgages in the Punjab — 
should bo without any time limit for payment 
—See Decree -DECREE, Form of, lOO P.R. 
1905=16 P.L.R. 1906. 

See Decree— Decree, Form of, i a. 
524, 1 A. 344. 
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9 — Redemption — continued. 

See Ejectment, suit for. 9 JI. 208. 

See Estoppel— MISCELLANEOUS, 13 M 


I. A. 595. 99 P.R. 1895. 

Suit for redemption— Previous decree for 
foreclosure, evidence of — Secondary evidence 
—Evidence Act I of 1872. s. 63— See Evi- 
dence — Secondary Evidence, 7 B. 139. 

Mortgage-deed — Counterpart executed by 
mortgagee— Registered copy of mortgage-deod 
Secondary evidence — See EVIDENCE — 

Secondary Evidence. 9 M.L J. 300. 

See Evidence-Secondary Evidence 3 
B.H.C. a.c. ICO. 

Redemption suit — Registered mortgage-deed 
not to be varied except by a registered instru- 
ment— See Evidence act, i872, s. 92 5 

A.L.J. 717 = 31 A. 13 = A.W.N. 1908, 264 = 1 
Ind. Cas. 558. 

Suit for redemption bv vendor as on moct- 
gage Evidence to show that the sale was a 
mortgage— See EVIDENCE ACT, 1872. s. 92 
25 M. 7 = 11 M.L.J. 370. 

Suit for redemption — See EVIDENCE ACT 

1872. ss. 102. 110, U.B.R. 1897-1901 Vol II’ 

409. U.B.R. 1807—1901, Vol. II. 412. 

See Evidence act, 1872, s. 108, 42 P.R. 

1 302 • 

See Evidence act. 1872. s. no ii a 

438. U.B.R. 1897—1901, Vol. II, 418. 

See Execution oE decree— appli- 
cation FOR EXECUTION ,\ND POWERS OF 
COURT. 13 B. 106. 

Mortgage of joint family property executed 
by father alone— Decree for foreclosure — Sons 
not made parties— Right of sons to redeem 

See Hindu Law — alienation, AWN 
1903, 106 = 5 A.L.J. 267 = 30 A. 256. 

Mortgage of ancestral property by father or 
grandfather prior to eon’s birth — Son’s right 
to redemption— See HINDU Law— ALIENA- 
TION, 11 C.W.N. 462 = 34 C. 372. 

See Hindu Law — Alienation, 6 O.C. 
XOX • 

Mortgage by uncle in favor of nephew— Onus 
of receipt of consideration— Consideration paid 
in part— Redemption— Interest— See Hindu 
Law— Inheritance, 123 P.W.R. 1911 . 

Decree for sale against Hindu father— Sons 
not made parties — Right of sons to sue or re- 
demptiou— See HINDU LAW— Joint Family 
2 A.L.J. 647 = A.W.N. 1905, 248 = 28 A. 182. ’ 

See Hindu Law— joint Family, ii b.h 
C. 283. 10 B. 21. 

Property held in mortgage, assignment of, as 
maintenance to widow of family— Money paid 
into Court on redemption— Right of the widow 
— See Hindu Law — Maintenance, 21 B. 

V 47 • 


/M continued. 

Redemption— con/inued. 

See Hindu Law— maintenance, 18 A. 
253 = A.W.N. 1896. 41. 

See Hindu Law— usury, is B. 2 27. 

Minor son, when bound by decree against 
mother alone Sale of equity of redemption 
under decree — Right of son to redeem — See 

Hindu Law— widow. 9 b. 429 . 

Redemption of decree-holder by subsequent 
mortgagee— Accounts — Previous mortgage- 
decree Rate of interest allowed by decree — 

See Interest— Special Cases. 31 c. 322 
P.c. = 3l I.A. 57 = 9 C.W N. 609. 

See Interp:st— Special Cases, 3 P.R, 

1890, 28 P.R. 1892. 67 P.R 1893, 95 P.R. 
1902, 14 W.R . P.C , 17 = 13 M.I.A. 404. 

See Jurisdiction -Suits FOR Land. 1 

Ind. Jur., N.S.. 319. 

See Jurisdiction of Civil Courts, 17 B. 
681. 

Holding under mortgage — Surrender — Land- 
lord’s right to redeem— Sr'e LANDLORD AND 
TENANT-GENERAL. 10 Ind. Cas. 307. 

Market value of the subject-matter of suit 
for redemption — See LEGAL PRACTITIONERS 

—Pleader— Remuneration, g O.C. 130. 

Suit to redeem after confiscation of mortga- 
gee’s interest— See LIMITATION— LAW OF 

Limitation, 3 Agra 139. 

Joint mortgage — Acknowledgment by one of 
two mortgagees— Effect — See LIMITATION ACT, 
1908. s. 19, 9 A.L.J. .386. 

Acknowledgment by mortgagee of mortgagor’s 
right to redeem to be good for saving limitation 
need not be addressed to mortgagor specifically 

—See LIMITATION ACT. 1908, s. 19. A-W.N. 
1903. 226. 

See Limitation act. igo9. s. 19. 20 P.R. 
1837,59 P.R. 1901. 

Redemption of mortgage— Acknowledgment 
by one co-mortgagee, whether saves limitation 
— See LIMITATION ACT, 1903. s. 19, art. 148, 

18 A. 458 = A.W.N. 1896, 147. 

^ Suit for redemption of mortgage — Limita- 
tion Acknowledgment of mortgagor’s title— 

See Limitation act. 1903. s. 19. art. 148, 
A.W.N. 1885, 211. 

See Limitation act. 1903, s. 28, art. 144, 
A.W.N. 1883. 178. 

Suit for redemption — Sale of equity of re- 
demption to mortgagee— Mortgagee cannot set 
up adverse possession as owner— See LIMITA- 
TION ACT. 1908. arts. 44, 142, 14 B. 279. 

Suit for money— Bond conoaining covenant 
to pay money at time of redemption of earlier 
mortgage— Limitation— See LIMITATION ACT, 
1908, arcs. 65 to 69, 116, 8 A.L.J. 233 = 9 Ind. 

Cas. 482. 

See Limitation act, 1903. art. 132, 17 
PR. 1888. 
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Mortgage — continued. 

9. — Redemption — cofitinued. 

Sait by puisne mortgagee purchaser to re- 
deem prior mortgagee purchaser — Limitation — 
See Limitation act. 1908, arts. 132. 134. 
148, 14 O.W.N. 439 = 5 Ind. Gas. 877. 

Person redeeming mortgage at mortgagor’s 
request— Lien on mortgaged property — Lienor’s 
possession — Adverse possession by lienor — See 
Limitation act. 1908, arts. 132, 144. i3 
Bom. L.R. 867. 

Bona fide purchaser from mortgagee, redemp- 
tion from — Ostensible owner— Suit to redeem 
brought more than twelve years after sale — 
Sec LlMIT.\TION ACT, 1908, art. 134, 9 O.C. 
373. 

Redemption by one mortgagor— Nature of 
possession— Limitation against co-mortgagors 
—See Limitation act, 1908, art. 134, 7 A. 

L.J. 95 = 5 Ind. Gas. 123 = 32 A. 160. 

Transfer by mortgagee to third person — 
Mortgagor and his descendants not taking steps 
to protect their interest — Redemption — Limita- 
tion — See Limitation ACT, 1903, art. 134, 
93 P.W.R. 1910 = 7 Ind. Gas. 70S. 

Transfer by mortgagee— Rights of transferee 
—See Limitation act, 1909, art. 134. 13 
Bom. L.R. 1057. 

Case between mortgagees — Right to redeem 
prior mortgage — Principles applicable —See 
Limitation ACT, 1908. art. 135, 143 P. L.R. 
1911. 

Suit by a purchaser of equity of redemption 
for possession of mortgaged property — Value 
for purposes of appeal — See LlMlT.\TION ACT, 
1908. art. 136. 130 P.R. 1906=100 P L.R. 
1907. 

See Limitation act, 1903, art. 136, A.w. 
N. 1893, 67. 

Adverse possession by mortgagee, what does 
not amount to— Redemption — Abridgment of 
period— See LIMITATION ACT. 1908. art. 142. 
11 Ind. Gas 853. 

See Limitation act, i 908, art. i42. 7 
O c. 259. 

Mortgage with possession— Redemption by 
trespasser— Mortgagor’s right— See LIMITA- 
TION ACT, 1908, arts. 142, 144. 149. U. B. R. 
1906, 4th Qr., Limitation, 9. 

See Limitation act, 1903, arts. 143, 148, 
7 N.W.P. 53. 

See Limitation act. 1909, arts. 144, 148, 
U.B.R, 1892—1896, Vol. II. 516. 

See LI8 PPlNDENS, 102 P.R. 1989. 

See Mahomed AN Law— Debts, 20 B. 338. 

Shia Law— Ghildless widow— No saleable 
right — Equity of redemption — Adver.se poascs- 
hion— Purchase by mortgagee at execution sale-- 
Right of mortgager’s heirs — See MaHOMEDAN 
Law — INHERITANCE. 11 M.L.T. 316 = 

M.W.N. 1912, 417= 9 A. L.J. 450. 


Mortgage — continued. 

9.— Redemption— con finwed. 

See Mahomedan LAW— WAKF, 4 B.L R. 
A.C. 96=12 W.R. 49S. 

Malabar Law — Suit bv one uralan for 
redemption without consulting other uralan — 
Go-uraliin made defendant — Maintainability of 
suit— See MALAltAH LAW— MORTGAGE, 24 

M. 296. 

See Malabar Law— Mortgage. 16 M. 
328. 

Joint mortgagors — Right of each to redeem 
whole estate — Suit for redemption, parties to — 

See Parties to suits — General, lO B. 
649. 

See Parties to suits— General, l Agra 
36. 3 Agra 144, 9 M.L J. 49. 

See Pauper Suits, 7 A. L.J. 1191 = 8 Ind. 
Gas. 484. 

See Possession — adverse posses- 
sion. 6 C.W.N. 601. 

Adverse possession — Co-sharers — Redemption 
of mortgage by one co sharer — No oxclusivo 
title— See POSSESSION -NATURE OF POSSES- 
SION, 16 B. 191 = P-J. 1891, 123. 

Property sold subject to mortgage — Redemp- 
tion by vendee — Pre-emptor cannot claim to 
pre-empt equity of redemption only — See PRE- 
EMPTION- GENERAL. 74 P.W.R. 1912. 

See PRE-EMPTION— Right to pre-empt, 
3 O.C. 213. 

Meaning of “ redeemed ” — Suit for i-edemp- 
tion of mortgage and profits vnluod at less 
than Rs. 1,000 — Decree for over Rs. 1,000 — 
— Jurisdiction — See BEN. REG. XV OF 1793, 
8. 10. 7 A. L.J. 963 = 7 Ind. Gas. 385. 

See Ben. Reg. XXXIV of 1803, ss. 9, 10, 
8 A.402 = A.W.N. 1886, 139. 

See BEN. ReO. XVII OF 1806, ss. 7, 8, 
57 P.L.R. 1901 = 21 P.R. 1901. 

Mortgage by conditional sale prior to 1882 — 
Right of redemption, when lost — See BEN. 
REO. XVn OF 1806, 8. 8, 4 A. L.J. 717 = A.W, 

N. 1907. 266. 

See Mad. Reg. XXXIV OF 1802, 4 M. 113. 

Mortgagor and mortgagee — Court sale to 
first mortgagee, extinction of right of redemp- 
tion of second mortgagee on — Relief sought 
in the alternative — See RELIEF, 16 M. 121 = 

2 M.L.J. 231. 

See Relinquishment of portion of 
CLAIM, 13 B. 326. 

Dismissal of suit for redemption — Second 
suit for redemption of another mortgage of the 
same properties — Suit not barred — See RES 
JUDICATA— AD.7UDICATIONS, 8 A.L.J. 47 = 9 
Ind. Cas. 58- 

Whether it is open to the mortgagor who has 
brought a suit for redemption and obtained a 
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Mortgage — continued- 

9. — Redemption — condnued. 

decree to bring a second suit for redemption— 
See Res JUDK'ATA— ADJUDICATIONS. 164 P. 
L.R. 1908. F.B. =93 P.R. 1908 = 133 P.W R. 
1908. 

Prior and puisne mortgage— Sale of mort- 
gaged property — Redemption by vendee of 
prior mortgage — Suit for sale by puisne mort- 
gagee — Dismissal of suit on the ground that 
previous mortgage not offered to redeem— 
Second suic for redemption of prior mortgage 
and sale— Res judicata— See Res JUDICATA— 
Cause of action, lOO.C. 145. 

Dismissal of suit for redemption, plaintiffs 
having no locus standi — Suggestion in judg- 
ment that plaintiffs might sue again in certain 
events — Subsequent suit— See RES JUDICATA 
—Cause of action, 84 P.R. i880. 

Suit for possession — Subsequent suit to 
redeem — See RES JUDICATA — CAUSE OF 
ACTION. 15 C. 800=15 I. A. 106. P.C. 

Suit for redemption decreed - Subsequent 
suit for recovery of amount not taken into 
account— Sre RES JUDICATA, MATTERS IN 
ISSUE. 4 A L.J. 763 = A.W.N. 1907. 281 = 30 
A. 36. 

Suit by mortgagee against mortgagor— Decree 

for possession — Subsequeot suit for redemption 

—See Res Judicata— Matters in Issue. 

14 B. 327. 

Decree for redemption of mortgage — No pro- 
vision for foreclosure or payment within fixed 
time — Mortgagee subsequently suing for sale 
of mortgaged property— Res judicata— Civ. Pro. 
Code, 1882. s. 13, Expl. II — Limitation — See 

Res Judicata— Matters in issue, 18 B. 

567. 

See RES Judicata— Matters IN Issue, 
86 P.R. 1877. 

Suit by one member of a joint Hindu family 
— Second suit by other members — See Res 

Judicata— Parties, 3A.L J. 644=a.w.N. 

1906, 242 = 29 A. 1. 

Suit to redeem by alleged karnavan — Subse- 
quent suit for redemption oy junior members — 
Res judicata— See RES JUDICATA- PARTIES 
8 Ind. Cas. 129 = 8 M.L.T. 445. 

“ Adimayavana,” meaning of — See RES 

Judicata— Miscellaneous, 30 M. 203. 

See Res JUDICATA — Miscellaneous, 26 
A. 61. F.B. = A.W.N. 1903, 196. 

Suit for redemption, valuation of, for pur- 
poses of jurisdiction--See Review— PRACTICE 
AND PROCEDURE, 11 B. 591. 

See REVISION— General. 3 A. 576. 

Failure to redeem — Co mortgagees acquiring 
occupancy rights — Tenancy in common — See 

Right of Occupancy- General, 46 P.W. 
R. 1907. 

Occupancy bolding — Transfer before Agra 
Tenancy Act — Rights of mortgagee — See RIGHT 

OF Occupancy— Transfer op Right, 7 A. 

L.J. 756 = 6 Ind. Cas. 837 = 32 A. 628. 


M ortgage — con t i n ued . 

9. Redemptioii — concluded. 

Conditional sale — Redemption — Re-purchase 
—Vendee in pos-^ession— Price paid— Sale-deed 
unregistered— Admission- Suit for possession 
—Burden of proof— See Sale— GENERAL, 9 
Ind. Cas. 770. 

Conversion of suit for poosession on ejectment 
into one for redemption, validity of— See She- 
BAIT. 5 O.L.J. 527. 

See Specific Relief act. 1877, s. 42 

A.W.N. 1884. 73, 9 M.L.J. 165. 

Value of a suit for redemption, not market- 
value. but amount of morrgage-money. See 
Suits Valuation A{;t. 1887, s. 8. 5 A L.J. 

713 = A.W.N. 1908, 296 = 31 A. 44 = 1 Ind. Cas. 
703. 

^aluation of suit for redemption — Sec 

Suits Valuation act, 1887. s. ii. 214 P. 


See Transfer op Property act, 1882, 

ss. 6 (a), 85. 91 (n). [bf, U.B.R. 1892—1896, Vol. 
II. 531. 

Leasee granted by morfgagee in possession 

Redemption of mortgage — Effect on lease — 

See Transfer of Property act, 1882, 
ss. Ill, 117, 14 O.C. 204. 

Defendant, a Kanom demisee from plaint- 
iff s father as trustee, not estopped from deny- 
ing plaintiff’s title to redeem, on the ground 
that be was not trustee at date of suit— See 
Trust, M.W.n. 1912. 445. 

Persons holding under invalid mortgage — 
Suit against them as trespassers — Suit treat- 
ed as one for redemption— Sec UNDUE IN- 
FLUENCE, 123 P.W.R. 1909. 

Appeal from redemption suit, valuation for 
purposes of Court fees — See VALUATION OF 
APPEALS, 16 M. 326. 

Suit for redemption — Denial of mortgage — 
Valuation of suit — Dekhan Agriculturists’ 
Relief Act XVII of 1379. Cbap. II. s. 3— 
Applicability — Jurisdiction — Appeal — See 
VALUATION OF SUITS, 13 B. 489. 

Suit for redemption of mortgage— Valuation 
for purposes of jurisdiction— See VALUATION 
OF SUITS. 2 A. 778, 14 C.P.L.R. 154. 

See VALUATION OF SUITS, 3 A. 822 = A. W. 
N. 1881. 85. 82 P.R. 1882, 44 P.R. 1883, P. 
L.R. 1900, p. 362. 

See Vendor and purchaser — Con- 
sideration, 10 B.H.C, 491. 

Suit by prior mortgagee— Subsequent mort- 
gagee and alienee of equity of redemption not 
impleaded — Redemption— See VENDOR AND 
PURCHASER— Purchase of Mortg.vged 
PROPERTY, 4 B. 83. 

Sale — Counter-agreement for redemption — 
Mortgage — Condition against alienation — See 
Vendor and purchaser — Miscella- 
neous, 3 A. 369, F.B. 
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yWort^a^e— continued. 

10. — Sale of mortgaged property. 

See Transfer of Property act is82. 
ss. 58—101. 

(1) — Suit on hypothecation-bond — proof of 
debt — Sale of property . — No Court of equity 
ought to direct cho bypocheutitcd property to be 
sold, and its proceeds applied to the satisfaction 
of a deot, without first taking care to asceriaiu 
that the debt is due. It is not enough that it 
should be staled m the security bond itself to 
be due. It is quite open to the uefenaant to dis* 
pule such a statement, if the facts are such as 
to justify his doing so. and ask the Court to 
inquire what is equitably due from him to the 
plaiutifi on the bond bctore it orders the mort- 
gaged property to be sold. AMRITH NatH 

Jhav. dhunfut Singh Bahadoor, 20 W. 
R. 253. 

(2| — Ss. 70, 82, Tr. P. Act. 1882 —^iccession 
to mortgaged properly, incorporated with original 
subject of security — Sale-proceeds, distribution 
of. — Where an accession to mortgaged property 
takes place, it becomes incorporated in the 
original subject of the security as though it 
had been in existence at the time when the 
original security was given. A mortgagor, 
after executing two simultaneous mortgages in 
respect of certain property, erected tome more 
buildings on it and subsequently executed 
several mortgage-deeds iu respect of that pro- 
perty. A suit having been brought by oue of 
the subsequent mortgagees it was held (ai that 
so far as the first two mortgagees were concern- 
ed. the newly erected buildings should be 
considered as accession to the original mortga- 
ged-property and, (6) that the sale-proceeds of 
all the properties being insufiicieiit to pay 
ofi all the mortgagees, the mortgagees were 
respectively entitled only to such surpluses 
after payment of the first two mortgages as 
might bo attributable to the property subject 
to their respective mortgages. EKibHNA 
Gofal Sadhaui V. Miller, 29 C. 803. 

(3) — 6’afe of hypothecated property by one 
other than hypothecatee — Fresh suit . — Hypothe- 
cation of property in bonds on which a decree 
in lavour of a party so secured is passed, gives 
such party a right to the application of the 
hypo^necatod property, or its sale proceeds, to 
the satisfaction of his claim decreed in bis 
favour, although he could uot, after the sale of 
the property in execution of another's decree, 
have caused it to be re-sold in satisfaction of 
his own, without bringing afresh suit and 
obtaining a decree for that purpose. GA.IHA- 
DUU PEUSHAD V. Daibeu FERSHAG. 1 N.W. 
P. 27. 

(4) — Mortgage — Purchase by prior mortgagee 
in execution of decree on his mortgage - Suit by 
subsequent mortgagee for declaration of his 
i^ight to bring same property to sale . — Whore 
the prior mortgagee had purchased the mort- 
gaged property in execution of a decree on bis 
mortgage, a sabaequent mortgagee, who later 
on obtained a decree on his mortgage, cannot 

0 vn— 35 


I Mortgage — continued. 

10. — Sale of mortgaged property — contd. 

maintain a suit against the former for a declar- 
ation of bi.s right to bring the same property to 
sale in execution of his decree. DHUUMLALL 
, KOV V- DUSRUTH SINGH. 22W.R.322. 

: (51 — Mortgage-sale . — When properly is sold 

under a decree obtained on a mortgage-bond, 
the purchaser does not purchase merely the 
rights and interests of the debtor, but the right 
which the mortgagee brings to sale by virtue 
of the decree. PRAHLAD MiSSER v. UDIT 
Nauavan SINGH, IBL R. A C. 197 = 10W. 

I R. 291. [F., 14 W.R. 233 ; R,. 4 M. 73 F.B.. 

12 W.R. 522.] 

I iO) — Mortgagee not applying for possession at 
■ end of time allowed — Sale by mortgagor of 
I property to others — Objection by mortgagee 
useless.— A. mortgagee by neglecting totakepos- 
I session of the mortgaged property at the expira- 
' tion of the time of grace, but choosing to 
, remain in the position of a mortgagee and to 
I give the mortgagor time to raise the money 
[ and pay his debt, cannot complain if the mort. 

' gagor availed himself of Ibis permission and 
sold the property to other parties ready to pav 
cli the mortgage-debt. BABOO RAM ROOP 

! Singh v. LallaThakoor Pershad, 24 W 
I R. 429. 

(7)— Bona-fide sale — Purchaser — Locus 
standi.— The rights of a purchaser in a bona- 
; fide sale deprive his vendor of his locus standi 
in a case between purchaper and third party 
relating to the property. MussAMUT PUZ- 
: EKLUT-UN-NISSA V. SREENATH Rai, 23 W.R. 

' 535. 

! (8) — lieg. XVII of 1806, s- 8 — Purchaser of 

! rights and interests of mortgagor . — A purchaser 
of the rights and interests of a mortgagor is a 
“legal representative ” of the mortgagor with- 
in s. 8 of Reg. XVII of 1806, and a notice 
of application for foreclosure must he served 
upon him. GOLAM DUSTAGEER KHAN v. 
JUGOUR Singh. 1 B. L. R.. S N , 3 {a) = i0 
W. R. 86. 

i 

(0) — Mortgage bond — Right of mortgagee, na- 
iure of— Suit on mortgage bond — gurisdiction. 
— The right which accrues to a lender of money 
I under a mortgage-bond which provides that 
the amount borrowed thereunder should be re- 
paid on a specified date, is to have his mort- 
gage lien on the laud declared and the property 
sold in satisfaction of bis debt, and, if the 
proceeds be insufficient to satisfy the debt, to 
proceed against the debtor foe any balance of 
the claim. A suit on such a bond as the 
above js not cognizable by the Small Cause 
Court, because tbe Court could not give to the 
piaintifl such a decree as the one mentioned 
or the remedy which alone he is entitled to. 

Lloyd’s Bank v. rinchidin, 14 W. R. 214. 

(10) — Bonddebt, decree on — Execution — Mort- 
gaged and other property of judgment-debtor— 
Sale. — A decree obtained on a mortgage bond 
may bo satisfied by sale of the mortgaged pro- 
1 petty and, if that be insuflBciont, also by sale of 
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If ortgage — continued . 

10. —Sale of mortgaged property — contd. 

any other property belonging to the judgment- 
debtor. LaLL.\ MITTI3R.IEET SiNGH v. R. W. 
SCOTT. 17 W.R. 62. [R., and D., 6 C. 711 = 3 
CL.R. 189.] 

(1 \)^ Mortgage— Instalment bond— Default — 
Sale Surplus — Lien. — A mortgagee of an 
instalment mortgage bond who brings to sale 
the entire mortgaged propertv on one of the 
instilments oecoming duo, does not lose all 
lien over the surplu.s proceeds. RaM KANT 

Chowdhry V. Bkindauun chuxder doss, 
16 W.R. 246. 

(12) — Bond giving st'parate lien on each oj 
several pledged mouzahs — Right cf obligee to elect 
any mouzah for sale— Sale of portion of property 
mortgaged — Obligee entitled to purchase u portion. 
— The plaintiff’s bond, in this case, gave him a 
separate lien on each and all of the mouzihs 
charged with the debt. Although ho might 
undoubtedly have made the representatives of 
all defendants, and have recovered his dues by 
the sale of all. one after the otner, unless bis 
debt had been .sooner extinguished, yet, the 
terms of the bond were at the same time held 
to leave him free to elect whijb of the mouzahs 
he thought most likely to satisfy his claim. 
It was also coiUondud in this ca-«e that themere 
fact of the plaintiff having bought three of the 
mouzahs pledged to him and broken up bis lien 
on the others, and had changed the mortgage 
inco a simple unsecured debt, but it was hetd 
that there was nothing to prevent the plaintiff 
from purchasing any of the mouzahs pledged to 
him. and he bought them at the risk of lessen- 
ing his own security ; nor was there any law 
preventing a transaction of such a nature bet- 
ween a mortgagor Hnd a mortgagee. MUSS\- 
MUT HOOLAS KOOREE v. .MUSSAMUT BIBEE 
SUFEEHAN. 8 W.R. 379. [R.,4C. 72 = 2C.L. 

R. 580.] 

(13) — Mortgage — Equity of redemption— Pur~ 
chase by mortgagee — Trustee.— Whero a creditor 

lent money under an agreement and afterwards 
took a mortgage from the debtor and then sued 
and obtained a money decree on the original 
agreement and attached and purclused the 
mortgaged property in execution of this money 
decree, he became a trustee for the mortgagor 
and was liable to be redeemed in a suit brought 
four years after the sale. A mortgagee cannot, 
properly, in execution of a simple decree for 
money, the re-paymeut of which is secured by 
mortgage, attach and .«ell the mortgagor’s 
equity of redemption in the property mortgaged; 
but if he does so, and purchasei it himself, ho 
becomes a trustee for the mortgagor, against 
whom he cannot acquire an irredeemable title. 

S. M. RAMINIDEBI V. Ramlochan Sirkar, 

5 B. L. R. 450. [Diss., 30 M. 362 = 17 M. L. J. 
325 ; F., 3 C. L. R 237, 1 Ind. Cas. 952 = 3 S. 
L. R. 17; R.. 23 W. R. 338, 4 C. 817, 6 C. 
265=4 0. L. R 358, 16 C. 682, P. C.=16 I. A. 
107, 18 M. 153. 22 B. 624. 7 O. G. 307, 35 
C. 61. P, B. = ll C. W. N. 1011 = 6 C. L. J. 
320, 6 Ind. Gas. 47.] 


Mortgage - continued. 

10. — Sale of mortgaged property — contd. 

(14) — Power of sale — Purchaser from the 
mortgagee— Practice. — A mortgagee in exerci- 
sing bis power of sale is not (except as to the 
balance of the purcha.se money) a trustee for 
the mortgagee even if the mortgage is in the 
form of a trust for sile. A mortgagee having 
a power of sale, provided he acts bona fide and 
tabes reasonable precautions to obtain a proper 
price, has a perfect right to realize his security 
by sale in such manner as ho thinks most con- 
ducive to his own benefit. A mortgagee may sell 
under special conditions even of a stringent 
character if not unreasonably depreciatory. A 
depreciatory condition is one which tends to deter 
persons from bidding or to deter those who do 
bid from bidding up to so high a figure, and 
a condition which has that tendency has it be- 
cause it tends to c ipple the rights of a purchaser 
and to put a fetter on him. The question is 
whether the condition would tend to the detri- 
ment of mortgagor or of an absolute owner or 
be prudent in an absolute owner. If it would 
be prudent in an absolute owner it is not 
imprudent as affecting a mortgagee. Under a 
power of sale, alohougb a purchaser is relieved 
from all obligation to make inquiries, yet if 
circumstances which put in question the pro- 
priety of the sale or brought to his knowledge 
and he purchases with that knowledge be 
becomes a party to the transaction which is 
impeached. A provi.so relieving a purchaser 
under a power from inquiring as to the regulari- 
ty of a sale does not protect the purchaser who 
knows of an i''regularity which cannot have 
been waived. The mortgagee must sell as if 
he were a prudent man. He is, however, not 
at liberty to look after his own interests alone 
and it is not right or proper or legal for him 
either fraudulently or wilfully or recklessly to 
sacrifice the ocoperty of the mortgagor. CHH.A- 
BILDAS V. DayaL. S Bom. L.R. 247 0 C J,, 
modified on appeal. 6 Bom. L.R. 557; confirmed 
by privy Council at 9 Bom. L R. 1062 = 31 B. 
566 = 4 A.L J. 750 = 11 C.W.N. 1109 = 6 C.L.J. 
674 = 17 M.L.J. 465. P.C. 

(15) — Mortgage in English form — Mortgagor 
in possession— Mortgagor wilfully making de- 
fault — Sale for arrears of revenue — Purchase 
by mortgagor henami— Criminal misappropria- 
tion. — Where a mortgage is in au English form 
in which the property is, in point of Uw, in 
the mortgagee, if the mortgagor in posses.sion, 
who is entrusted by the mortgagee witb tbo 
dominion over the mortgaged property, wilfully 
defaults and causes the property to be sold at a 
Revenue sale for the purpose of defrauding 
the mortgagee and purchases it benami, be is 
liable to be punished for criminal misappro- 
priation under s. 405 of the I.l’.C. RAM ilANICK 
SHAHA V. Brindabun Ghunder Potdab, 

5 W.R. 230. 

(16) — Mortgage decree — Execution of money 
decree — Sale proceeds — Lien — Election. — A 
mortgage decree-holder objected to the sale of 
the mortgaged property in execution of a money 
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Mortgage — continued. 

10. — Sale of mortgaged property — contd. 

decree without, reserving his rights. Conse- 
quently the sale was held subject to the mcrc- 
gage. Then the mortgage decree-holder claim- 
ed a lien on the surplus sale-proceeds left 
after sati 6 f 5 ing the money decree. Held 
that he. having satisfied his morigage-lien, 
and procured the sale of his debtor’s estate 
subject to that lien, was bound to recoup him- 
self from the mortgaged property and could not 
get any part of the sale-proce-ds, uule.-s it were 
shown that the mortgaged land bad not pro- 
duced enough to .‘satisfy his claim. K.\LEE 
D.\SS GHOSE V LALL MOHUN GHOSE. 16 
W.R 306. 

(17) — Sale of property subject to mortgage 
— Mortgagee 7iot entitled to surplus sale pro- 
ceeds,— A. mortgagee of property which has 
b?eu sold subject to his mortgage is not entitled 
to have the surplus proceeds paid out to him 
in satisfaction of the decree which ho had 
obtained upon his mortgage and upon which 
he bad issued execution. MiRZ.V KUTEH ALI 

V. Mb, A A. Gregory, 6 W R Mis., 13. 
[Appr., 14 W.R. -204; BxpL, 8 W.R. 301 ; It., 
8 W.R. 291, 10 W.H. 300.] 

(18) — Successive mortgages of same property — 
Sale in execution of money decrees obtained by 
7nortgagees — Bights of purchasers. — Where pro- 
perty which was mortgaged first to A, and then 
to B, was first sold in execution of a money 
decree obtained by B for his dent, and subse- 
quently, A also having obtained a money 
decree caused the rights and interests of the 
mortgagor to be again sold. Held, that tho 
purchaser under tho second silcdid not get 
the estate, but only bis judgment-debtor’s rights 
title and interest, which had become extinct by 
reason of tho first sale, and that he could not 
sue for possession of the property itself. 
DuBPO NaRAIN MAHATAH V. NULEETAH 
SOONDUREE Doss, 11 W.R 332. 

(19) — Civ. Pro. Code. Act VUI of 1859, s. 259 
— Mortgage decree — Sale of mortgaged property 
— Nature of interest sold . — Where, in execution 
of a mortgage decree, the mortgage property is 
sold, what sold is tho entiro intero.^t of tho 
debtor in the property as it stood at tbe time 
of the mortgage. The purchaser takes the 
property subject to such iocumbrancei as 
existed at the time of the mortgage, and be is 
not bound to discharge subsequent mortgages 
or charges on the property. The suosequent 
incumbrancers would, however, be entitled to 
share in tho surplus procoed.s of tbe sale. In 
applying a. 259 of Act VIII of 1859 to ca^es of 
this description, tbe words ’’the right, title and 
interest of tho defendant in tbe property sold” 
meant the right, title and intoreat which the 
decree ordered to be sold, i.e., the right, title 
and interest which tho judgment-debtor bad 
in tbe property at the time of tbe mortgage. 
Kasandas LALDAS V Pbanjivan ashram. 
7 B.H C. A.c. 146. {Apvr., 5 B. 2. 5, IG B. 
48G, 20 B. 158; H., 11 B.H.O 139, 5 B. 8. 8 B. 
481. 10 B. 224.20 B. 399, 22 B. 945. 28 B. 153 
= 6 Bom. L.R. 892.] 


continued. 

10.- Sale of mortgaged property-conf^i. 

possession under vioneu 

deer ee-Rights of puisne mortgagee. -X m,rr 

gagee obtained a money decree upon a deed of 
mortgage hypothecating Unis for the paymen 
of money due and bought the mortgage^pro 
perty in execution of the money decree and 

enteredsatisfaciicn of the decree. Subsequent 
to this, a puisne encumbrancer undera usjfrm- 
tuary mortgage created before tbe money decree 
brought a suu against him for recovery of 
pos^,ession andobtiineda decree. Held, that 
the prior mortgagee could not maintain a ^uit to 

AASIMA.VMSb.A BII3I V. JIUB.ANNISSA BiHI 7 

App- Vl.r 


( 21 ) Mortgage— Mortgagee electing to take 
money decree— Prior conveyance by mortgagor 
-Subsequent suit for declaring mortgaged pro- 
perly liaole.-WhetQ a mortgagee havm- the 
option to take either a docre- binding on the 
property or a simple decree for money, cho‘-'o 
the latter and in execution himself became the 
purchaser and got possession, entering up at 
the same time satisfaction of bis decree and was 
^.ftorwarJs ejected on a suit by a party claim- 
ing to hold the mortgaged property on a prior 
conveyance, from the judgment-debtor, ho could 
not then bring asuit to have the morlgmed 
property declared liable or saddle it with the 
money due on his decree at the expense of an 
innocent third party. KUSEEMOON’MSSA 
BIHEE V. HUBOONNISS.A BlBEE, 15 W R 193 
[iJiss., 23 W.R. 4G0 ] 

j properly hypothecated for 

debt sold in execution of-Iiujhls of purchaser. 

—In this CISC, admittedly, the defendant h^d 

purchased the property in execution of a decree 
obtained by a person for a debt duo under a 

bond hypothecating for tha said debt tho pro- 

perty itself, before the hypothecation of the 
same to the plaintiff under his deed. Plaintiff 
urged that there being no order iu the decree to 
enforce the lien on the properly, defendant had 
purchased only in execution of a decree for 
money, and so had purchased only tho rights 
of the debtor as existing at tbe time of tbe sale 
before which time there was the hypothecatiori 
to the plaintiff, and therefore defendant did not 
purchase any rights as existing in the debtor 
before tho execution of the first bond The 
High Court however held that when property 
hypothecated is held by the debtor and is sold 
in execution of a money-decreo (passed under a 
bond hypothecating it. without any additional 
order in the decree for enforcing tho lien on the 
property, the purchaser at the sale is not in 
such a case competent to plead his previous lion 
with a view to obtain the property, when a 
holder of a subsequent bond seeks to enforce bis 
lien decreed against the property. The pur- 
chaser in such a case not only stood in the shoos 
of the debtor, but had purchased all rights in 
the property as hypothecated by the debtor 
when the first hypothecation was made and thus 
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10. — Sale of mortgaged property — contd. 

also acquired the rights of the decree-holder. 

Sheo Prosun Singh v. Brojoo Sahoo, 
7W R. 232. [R., 11 W.R. 332. 12 W.R. 

2G0. 19 W.R. 83. 23 W.R. 187. 21 W.R. 94.] 

(23) — Decree — Simple money decree—Pur- 

chase by decree holders^Possession^Righls of 
parties — The plaintiffs respondents obtained a 
decree for sale and an order absolute under a 
mortgage executed by one R H. H. C.. a son 
of R. H. on the sole ground that he had not 
been impleaded by the mortgagees, obtained a 
decree, dated the 6th July. 1898. declaring 
that his share in the family property was not 
liable to sale. Notwithstanding the latter 
decree, the plaintiffs sold the entire mortgaged 
property and themselves purchasing, obtained 
posses.sion. Next J. K., the holder of a simple 
money decree against R, H. and H. C. brought 
to sale a six-pie share together with the equity 
of redemption of certain land in one of the 
mortgaged villages and purchased him«elf. J. 
K. then sued the plaintiffs for possession, ob- 
tained a decree on the 17th December. 1903, 
subject to any rights which the plaintiffs in the 
present case might have over the property, and 
in execution of his decree, was given possession 
of the six-pie share. Held, that although the 
plaintiffs’ purchase in respect of the property, 
covered by J. K.’s decree must be treated as a 
nullity, their general rights as mortgagees were 
safe-guarded by the terms of that decree, and 
s. 73 of the Code of Civil Procedure could not bar 
the plaintiffs' right to bring the present suit. 
Held, also, that the fact that the plaintiffs bad 
purchav'icd a portion of the mortgaged property 
did not limit them to aright to sue fora 
proportionate part only of the mortgage-debt. 
Jagal Kishore SAHU V. Harbans Chau- 
DHRI, A.W.N. 1906. 208 = 3 A.L.J. 791 = 28 A. 
700. (22 A. 284. D.) 

(24) — Mortgage — Money-decree — Execution. 
— Where the decree in a suit to recover money 
under a mortgage bond simply directs the pay- 
ment of so much money, this is not a decree 
for the sale of the mortgaged property ; and 
where the property has been alienated by a 
bona fide conveyance for value received, a decree 
binding the property cannot be obtained with- 
out making the new bolder a party to the suit, 
or showing that he took with notice of the claim, 
and that the vendor bad bound himself not to 
alienate. SOOBUNS SINGH v. ISHUR DUTT 
MISSER, 21 W.R. 130. 

(25) — Mortgage — Sale of mortgaged property 

in execution of decree for money— Mortgages 
executed before Transfer of Property Act, 
— Transfer of Property Act, s. 2, cl. (c), ss. 67 
and 99. — The appellant, to whom three separate 
and distinct shares in a village had been mort- 
gaged by three separate deeds, obtained a decree 
for money on a claim not arising under any of 
the mortgages, and attached the mortgaged 
property, question was whether he was 


/W —CO n ti n ued . 

10 — Sale of mortgaged property— conid. 

entitled to bring such property to sale in exe- 
cution of the decree for money. The mortgages 
were severally made at different dates before 
the Transfer of Property Act came into force. 
It was contended that under s. 2, cl. (c) of 
the Act, 3. 90 was not applicable where the 
mortgage was made before tbe Act came into 
force. Tbe decree was passed after the Act 
came into force, field, that s. 99. Transfer of 
Property Act, disentitled the appellant to bring 
the property to sale, otherwise than by institu- 
ting a suit under s. 67 : and that 9.2, cl. |c) 
did not bar the application of tbe provisions of 
s. 99 to the case. — On the contention that s. 99 
was not applicable, because the relation of 
mortgagor and mortgagee bad ceased to exist, 
as tbe mortgagee bad sub-mortgaged tbe pro- 
perty and a decree for sale had been made against 
him on the sub-mortgage, held, that the mort- 
gage did not cease to exist and s. 99 was appli- 
cable. It was further contended tnao the mort- 
gages were purely usufructuary mortgages, 
that tbe mortgagee had no right to sell under 
the Transfer of Property Act, and that s. 99 
was only applicable, where, at the time of at- 
tachment, tbe mortgagee could institute a suit 
under s. 67 and could do so at once. There 
was DO evidence that mortgages were purely 
usufructuary. Held, that, even if the suit 
required by s. 99. were one on the mortgages and 
even if such suit, did not lie under s. 67, the 
mortgagee could not bring the property to sale, 
but could only proceed in a certain way before 
be could sell tbe property, and that if he could 
not proceed in that way, he could not sell, as 
S.99 did not make any exception. Ra.mPARSHAD 

V. Ram Parshad Singh, 4 O.C. 231. 

(26) — Mortgagee, Purchase by, of half-share 
of mortgaged property subject to entire mort- 
gage-debt — Eguity of redemption. Purchase of, 
by mortgagee at sale in execution of vioneydecree 
— Mortgagor, Suit for possession by. — In August 
1666, the respondents made a usufructuary 
mortgage of an entire village to the appellant 
and another co-mortgagee to secure the pay- 
ment of Rs. 3.000. In August, 1874, the res- 
pondents borrowed Rs 4.600, from rbe mort- 
gagees, the payment of which was secured by 
a further charge on the mortgaged property. 

In 1881, the appellant obtained a moneydacree 
against tbe respondents and caused an undivid- 
ed half-share of tbe village to be attached and 
put up for sale in execution of this decree. 
Thesbare was sold subject to tbe entire mort- 
gage-debt of Rs. 7,000 and tbe equity of 
redemption was purcb.ased by the appellant, 
who, sometime after, paid his co-mortgagee 
what was due to him on the mortgages and 
obtained possession of the entire village. The 
respondents sued the appellant for possession 
of the remaining eigbt-annas share on the 
allegation that the mortgage-money had been 
satisfied by the sale of the moiety sold. Held, 
that the purchase by the appellant of a half- 
share of the mortgaged property subject to the 
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entire mortgage-debt satisfied the entire mort- 
gage-debt ; It having been paid to the appellant, 
he had got ail he had a right to ; and that the 
respondents were entitled to recover possession 
of tbe other half share without being called 
upon to pay anything. AMIH HaSS^N KHAN v. 
Chaudhari HADi Hasan. 4 0C. 341. [Rel. 
on. 10 O.C. 280.j 

i'il) -Purchaser oj equity of redemytion at 
sale in execution of money-decree, neither certih- 
cate of sale nor possession obtained oy — Sale in 
execution of decree on prior mortgage, priority of 
rights of purchaser wncier.— l^iamufls’ predeces- 
sor-m-titie purchased the interest of the judg- 
ment-debtor in the property in dispute at a 
sale in execution of a deoreo on a simple debt. 
Decrees were subsequently obtained on the 
prior mortgages thereon. The purchaser of the 
equity of redemption had not either gut posses- 
sion or obtained a certitic.itc of sa4e at ibe time 
when the sale under the mortgage decree took 
place- Oi the inchoate title of tbc plaintifls, 
neither the mortgagee nor tbe purchaser had 
any notice. Had the plaintiffs got into posses- 
sion or obtained a cecLiticate of sale and registered 
It, there would have been notice sufficient to 
put all persons interested on enquiry as to the 
tights of the plaintiffs. The purchase hero 
having been made without notice of the plain- 
tiffs’ equitable title, the purchaser under iho 
mortgage-uecree acquired a right as good as 
the plaiutiffs and, lortitied by posscpsion, his 
title became a complete one. N.ANJUNDEI'a 
AND GURULINQArA V. HEMARA. 9 B. lO 
[/<., 17 13. 376. Z Bom. L.H. 32.3 

(28) — 6’wif on mortgage — Prayer for sale of 
mortgaged property and for " any other relief 
to ivtnch plaxntxjJ may be entitled" — Subsequent 
application for money-decree— No inconsistency 
in granting subseqiunt prayer. — A mortgage 
deed contained tbe usual covenant tor payment 
besides the covenant securing tbe property, 
and the mortgagee brought a suit on tbe mort- 
gage praying for sale of the mortgaged property 
and also that “any other relief which the plain- 
tiff may be entitled to may bo granted, because 
the mortgaged property is at present under 
kham management.” The suit was heard out 
and had proceeded up to judgment and decree, 
when the plaintiff by a Itosb application with- 
drew bis prayer for the sale and asked (or a 
simple money decree. Held that the Court was 
competent to grant the money decree asked for, 
because when the mortgage covenants were 
entered into, both parties contemplated the 
possibility of a simple money decree, and 
because the decree for sale pte-supposes and 
gives specific time for payment of the money. 
Held, further, as to the contention that it 
would be allov/ing the plaintiff to alter his suit 
for sale into a suit of another and inconsistent 
character, that it was not so, because, looking 
to iho words in which tbe relief was couched, 
it was clear that the plaintiff all along asked for 
a simple money decree, if for any reason tbe 
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I decree ag.iinst the property mortgaged were to 
I prove ineffectual. SUKHDEO PRASAD v. LaC’H- 
MAN SINUH, 24 A. 456=A.W.N. 1902. 114. 

I li^., 2L.B.It>4.3 

(29) — Mortgage — Money-decree —Declaration 
of lien. — Where plaintiffs have not. in the 
decree in execution of which a property is sold, 
obtained from the Court a declaration of their 
I rights as mortgagees, tbe plea that they ha\\- a 
' lien on the property discloses no sufficient 
defence. KasIMUNNISSA Bllll v. HUHAN- 
NISA BlRl, 2 B.L R. App. 6 = 10 W.R. 468. 

, IF.. 10 U. 567 ; R., 15 W.R. 195. J 

j (30 & 31) — Property burdened with debt, sale 
I of, in execution of money decree — Right of pur- 
I chaser subject to fien.— Defendant obtained a 
simple money decree and took out execution 
upon the property m suit, as he might have 
done upon any other property in the posses- 
sion of his judgment-debtor. At tbe time of 
the sale, tbe property was admittedly burthen- 
; ed with a debt due to the plaintiff. Held 
I that the defendant should be taken to have 
bought subject to that hen and to be entitled 
to retain possession only on paying off the 
plaintiff’s claim under it. SOONEY Ram iMah- 
I WAREK V. By.INATH KOOEU. 10 W. R. 88. 
(1 W. K. 315, P. B., F.) 

(32) — Bengali mortgage — Plaint — Suit for 
money-decree on mortgage. — An application was 
made for leave to file a suit brought to recover 
the sum of Us. 2,300 on a Bengali deed of 
mortgage containing a provision that “ if I 
should fail, within the term of six months, to 
pay off the whole of your money with interest, 
m that case you will have recourse to law, and 
by sale of the said huts recover with interest 
the whole of your money. Should the whole 
of your money be not tliereby realized, in that 
case you will get it by tbe .^ale of whatever 
other property 1 may have elsewhere. ShouM 
even then all the money be not realized, 1 shall 
in that case bo held responsible for the remain- 
der, — that is to say, I .shall myself pay. If 
I should make any objection thereto it shall be 
false and inadmissible.” The plaint prayed 
for a money-decree. Phear, J., refused to ad- 
mit the plaint. SRIMATI UMA BUNDARI DaSI 
V. UMACHARaN SADKU.iN. 6 B.L R. AdD.. 
117. 

(33) — ilc/ IV of 18G2 — Bank of Bengal — 

, Loans on security of landed property — Deposit 
of title-deeds, with written authority to sell — 
Equitable lien. — Tbe prohibition by s. 30. Act 
IV of 1862, of the Bank of Bengal entering 
into loan transaction on tbe security of im- 
moveable property, does not necessarily include 
a prohibition against taking such security as 
a protection against loss in respect of a debt 
due. A written authority given to tbe Bank 
by a debtor to sell his immoveable property, of 
which the title-deeds are in deposit with the 
Bank, and to apply the proceeds towards pay- 
ment of liabilities, creates an equitable Hen 
upon that property even if tbc circumstances 
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under which the depcsit was originally made 
rendered the transaction ultra v\res of the 
Hank. IrraHIM AZIM v. W. D. CRL’ICK- 
Shank. 7 B L R 653 = 16 W,R. 203. 

(d4)— Mortgage — Fraud — Priority — Lien . — 
^\ here the defendant advances a sum cf money 
upon a simple mortgage, the plaintiffs fraudu- 
kntly concealing the (act that they have tbem- 
telvea made a prior advance on the same pro- 
pt-rty, the effect is to make the defendant first 
mortgagee, bis purchase of the property at an 
execution sale, after notice of the plaintiff’s 
mortgage, not affecting his rights as mortgagee. 

Bharat Lal Bhagat v. Gopalsaran Lal 
Bhagat, 3 B. L. R a. C. 1 = 11 w. R. 286. 

Vioj-— Mortgage of revenues of village executed 
. by parlfier against co partners [ 

for fits share of assets — Attachment against es- l 
tale in execution — by mortgagee for removal i 
of attachment. — The question in this case relat- 
ed merely to the construction of a mortgage- 
deed by which the revenues of a village were , 
mortgaged by a firm in which the respondent I 
was a partner. By the mortgage-deed it was j 
stipulated that the holders of the mortgage 
shall station a mehta or clerk of their own in 
Jihe said village for the purpose of making the ' 
collections ; so long as the property remained 
in mortgage, the mehta was to receive bis salary’ | 
from the mortgagors. The instrument was exe- 
cuted on account of the partnership of which 
the respondent was member, so that though he 
had not himself executed it, he was cognizant 
afterwards of its execution, and was bound by 
its contents so as to be considered as being a 
mortgagor. This respondent, having obtained 
a decree against his co partners for bis share 

of the assets of the firm, got attachment to 
issue against the estate in execution of bis de- 
cree. Thereon, the mortgagee instituted the 
present suit for the removal of such attach- 
ment. Their Lordships were of opinion that, 
on the facts in evidence, actual possession 
should be deemed to have been taken by virtue 
of the mortgage and that the transaction was 
valid up to the time of the notice of the res- 
pondent's claim, because, until the attach- 
ment was executed there was no notice to the 
mortgagee of any adverse claim on the part of 
the respondent. But, when the attachment 
was placed on the village, the mortgagee had i 
notice of the adverse claim so that if, after that 
time, he permitted the mortgagor to receive any 
portion of the profits of that estate, then he 
ought, with respect to the monies so received, 
to be postponed to the respondent who was to 
be regarded as a second incumbrancer, only 
from after bis having proceeded to enforce bis 
claim by attachment and not before. JUG- 
JEEWUN DAS KEEKA SHAH v. RAM DAS 

Brijbookun Das. 6 W.R.P.C, 10=2 M I A. 
487. [AppL. 12 C. 389. 26 M. 662 ; R., 19 M, 
471 ; D., 7 Ind. Cas. 108 = 8 M. L. T. 253.] 

(36) — Mortgaged properties situate in different 
districts — Mortgage decree by court in one dis- 
trict Effect — Property in the pois^ssion of 


Mortgage — continued. 
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third party — Suit to enforce mortgage lien . — 
A niorigage-dccree, against properties situate 
in different districts, upon a suit instituted in 
the Court of one district, without the sanction 
' of the High Court, though it could not be en- 
forced against the property in the other district, 
would, however, have the effect of changing 
the original bond-debt into a judgment-debt 
I for the mortgage money and interest. Though 
^ the mortgagee could not enforce his lien against 
the property in the other district under the 
decree, he would be at liberty to establish hi.s 
lien for the mortgage-debt and interest in a 
suit against a third person who had purcha.sed 
the property. BOLAKEE LaLL v. THAKOO 
PERTAM SINGH. 5 C 928 = 6 C.L.R. 370.(14 

B.L.R. 425 = 19 W.R. 255. 14 B.L.R. 408. 3 C. 
363. R.) 

(37) — Conveyance of mortgaged property to 
mortgagee avoided by attachment and sale under 
another decree — Title of mortgagee to mortgage’ 
lien upon property. — Where the private purchase 
by the mortgagee of the mortgaged property be- 
came void as against the purchaser in execution 

f the same property, by reason of the property 
having been under attachment at the time of 
the conveyance, held, the mortgagee-purchaser 
was entitled to fall back upon the lien created 
by the mortgage. GOl’AL SahoO v. GUNGA 
Pershai) Sahoo. 8 C. 530. (5 C. L. R. 29. F.) 
[R., 10 C. 567.] 

(38) — Sn/e of property under mortgage decree 
— Prior sale under money-decree Suit for pos- 
session. — A person, though bo may have pur- 
chased the lien of the mortgagee, is not entitled 
to recover possession of the property, as against 
a person, who was no party to that decree and 
is a bona fide purchaser for value, without 

I bringing a suit to enforce the lien- BiR 
Chunder Manikya V. Mahomed afsaroo- 
DEEN. 10 C. 299 [R.. 10 B. 88. L.B.R. 1893- 
1900, 14 ; D., 12 C. 299.] 

(39) — Sale — Hypothecation by vendor before 
sale — Suit on hypothecation, decree, and sale — 
Subsequent suif by vendee — Mortgagee's claim, 
still subsisting. A in 1862 bought a house 
belonging to B which was already bvpothecated 
to C. In 1863. C sued B in the Small Cause 
Court for the debt on account of which the 
hypothecation had been made and got a judg- 
ment. He then had the bouse attached and 
put up to and ion, bought the right, title and 
interest of the judgment-debtor in the promises, 
and entered and continued in possession. In 
a suit brought by A to recover possession by 
right of bis purchase in 1862, held that as B 
had no interest whatever in the property at the 
date of the purchase, C’s purchase was not a 
purchase from the debtor in part satisfaction of 
his debt, C’s claim still existed, and he could 
pursue his remedy either against the person or 
upon the property ; and that, as be was in 
possession, he had a right to demand the liqui- 
dation of the debt due to him before submit- 
ting to be turned out, and also that the obliga- 
tion of B gave C a two- fold cause of action and 
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a two-fold remedy, one against the person and | 
the other against the thing- MUNI REDDI v. 

Venkata Reddi, 3 M.H.C. 241. 

(■10) — Mortgage — Purchase o/ viortgaged pro- 
perty by one of two joint~incrtgagees, effect of, on 
the debt under the joint-morlgage— Guarantee 
for personal default of the o6fif;>ors — Extent of \ 
surety's liability. — One Z and his son I execut- 
ed a bond, in favour of B and H, hypothecat- 
ing 6^ out of the lO tiswas of their village. On 
the same date, the 3rd of lilay 1S72. one S 
executed a surety-bond guaranteeing Z’s pay- 
ment of the above loan and charging as security 
certain rights in property belonging to S. In I 
December 1872, Z made another bond (No. 2) 
in favour of 13, the plaintifl-appellant. in which 
he hvpothecated the above-mentioned 10 biswas 
of his village. In execution of a decree obtained 
by B on bond No. 2. be brought to sale and 
purchased, on 20th Julj, 1877, the 10 biswas 
which he sold sub.sequeutly in 1883 to M, de- 
fendant-respondent. The questions which arose 
in this appeal related to tuo 6} biswas, previ- 
ously hypothecated to B and 11, out of the 10 
biswas in the hands of M, B’s vendee, and, to 
the right of the plaintitls to enforce the surety- 
bond given by b, aeaiust the property charged 
thereunder. The effect of B’.s Court-purchase 
of the 10 biswas on 20th July 1S77, 'jo the . 
joint-bond of ihe 3rd May 1S72, was as effec- , 
tually to extingui'‘h the joint-encumbrance 
thereon, as if H, his co-obligee had been as- 
Bocialed with him in buying it. On B s sale to 
M, bo therefore passed to her a clean title free 
of all encumbrance under the bond of the 3rd 
of May 1872, and it was competent to M to as- 
sert such title as a complete an-wer to tbc pre- 
sent suit in regard to tbo said CJ biswas. As to 
the question of tbo liability of me heirs of S, to 
suffer the 10 biswas charged under tbo surety- 
bond to be brought to sale, the obligation of the 
surety under his bond being confined to the 
personal default of Z. and the present plaint 
not praying for any personal decree against /, 
the heirs of B bad been wrongly impleaded in 
the present suit by B and II, seeking only to 
enforce the hypothecation of their joint- bond 
against the property hypothecated therein. 

Bhup Singh v. ZAin-ul ahdin. 9 A. 205 = 
A.W.N. 1886, 279. 

HI)— Mortgage suit by first mortgagee — * 
Second mortgagee, no party — Decree and sale 
Subseguent suit by second mortgagee — liemcdies. 
—Whore property mortgaged to two persona is 
sold in execution of a decree obtained by the 
first mortgagee in a suit on his mortgage to 
which the second mortgagee is not a party, the 
second mortgagee has, subsequently, only a 
right to redeem, and cannot, without redeem- 
ing the first mortgage, bring tbo property to 
sale in satisfaction of his subsequent charge. 

DuROA Churn Mukhopadhya v. Chandra 
Nath Gupta Chowduy, 4 C.W.N. 541. 
[Overruled, 30 0. 599. F.B.] 
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(42) — Payment of prior mortgage by condi- 
fionaf sale— Decree for sale obtained by inter- 
mediate simple mortgagee — Foreclosure of con- 
ditional sale — Intermediate mortgagee cannot 
sell without paying first mortgage. — A zamiudar 
made two mortgages in favour of P, of bis 
zamindari property. Some time afterwards he 
mortgaged a portion of the property in favour 
of another Z, the defendant. Subsequently, 
ho made a conditional sale of the property to 
R, the plaintiff, to pay off the mortgiges in 
favour of P. Then again he mortgaged the 
same portion of the property to Z for another 
amount. Z sued on bis mortgages and obtain- 
ing a decree brought to sale the portion of the 
property mortgaged to him. Meanwhile. R 
had taken the necessary proceedings to fore- 
close bis detd of conditional sale. In a suit by 
R for H declaration that the defendant Z was 
not entitled to bring to sale the property mort- 
gaged to bim. it was /icfd that, by the condi- 
tional sale which became absolute, the plaintiff 
acquired all the rights that subsisted under the 
two mortgages and was entitled to press those 
securities in bis aid as prior incumbrances to 
that of the defendant, for tbo purpose of stop- 
ping him bringing the property to sale in execu- 
tion of his decree, unless he recouped the 
plaintiff for (he amount which be (plaintiff) 
found to satisfy and discharge these incum- 
brances ; held also that the only right which the 
defendant had was upon the strength of the 
decree obtained in releret-cc to bis first mort- 
gage, because ho could have no right whatever 
under the instrument of second mortgage in 
bis favour. Therefore, the defendant should 
only be permitted to bring tho property to sale 
under his decree in respect of tbo first mort- 
gage to him, when ho has satisfied and dis- 
charged the two mortgage-bonds held by tho 
plaintiff. ZALIM GIU v. RAM CHAUAN 
BINQH, 10 A 629=A.W N. 1888. 247. [F., 

17 M. 309 ; R., 13 A. 432, 1 O.C. 107.] 

H'i) — Property of insolvent subject to mort- 
gage — Purchase of property at sale by receiver 
— Mortgagee's rights when and how far affected 
—Civ. Pro. Code, 1882. ss. 353, 35G.— 8. 35G of 
the Civ. Pro. Code of 1882, contemplating 
payment of debts secured by mortgage out of 
the proceeds of the conver-ion of tbo insolvent’s 
property in priority to the general creditors, 
must be read with s. 354 of tho Civ. Pro. Code, 
and must therefore be understood as referring 
to those cases in which tbo mortgaged premises 
have becnsold afterceming to an understanding 
with the mortgagee, such mortgaged property 
not being saleable by the receiver without the 
consent of tbo mortgagee or paying him off. 
What vests in the receiver in such a case is 
merely the equity of redemption which is the 
only interest the insolvent has in the mortga- 
ged property, and that alone tbo receiver is 
competent to convert into money. A purch- 
aser from the receiver, under such circumstan- 
ces, gets only tbo equity of redemption, and is 
therefore entitled only to claim to redeem the 
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^nds comprised in the mortgage. Shhidhar 
r^AH.WAN V. KkishnajI VITHO.II, 12 B 272. 

Ui)— Tran.s/er of Properly Act (IV of 1882) 
s. iu-Asstomneyit of mortgage right by a heir of 
niortgagee—Pight of purchaser to sue for sale of 
whole or pan of mortgaged property 
on the death of a sule mortgagee leaving several 
heirs, one of such heirs convoyed the mortc^age 
interest to another person, a suit by the pur- 
chaser for sale of the entire mortgaged propertv 
or a portion of it m respect of bis own share 
was not maintainable, in the absence of the 
other persons interested in the mortgage beio" 
joinea m the suit. Parsotam Saran 
MULU, 9 A. 68. F.B. (i a. 297. 10 W R 
476. 19 W.R. 31.5. Ra [R., 3 O.C. 8 J ' 

Mortgage -Redmpiion of prior mortqaqe 
by puisne mortgagee —Site decreed on certain 
terms— Attachment of future interest — 6'. 266, 
Civ. Pro. Code-Increase of judgment debtor’s 
interest after attachment-Lis peodens^Pariies 
to suit. Go a claim by a puisne mortgagee to 
redeem prior encumbrances and, in the alter- 
native, for a decree authorising a sale of the 
properly mortgaged, the sale was decreed, with 
application of the purchase money to pay en- 
cumbrances in their due order ; and with 
redemption by theplaintid of a prior mortgagee 
who was to have an option to redeem. Previous 
to the mortgage, a fraction of the interest m 
the property (such interest being purchased by 
the plaintiff, at a judicial sale) had l>een the 
subject of a setUement by a Mahomedan on his 
second wife with the condition that, if he 
should have no child by her. it should go to his 
two song by another wife. Ou his death the 
second wife having no child, held, that the two 
sons had taken a definite interest, and that such 
interest was not a mere expectancy or ocher 
merely contingent or possible right or interest, 
but an interest capable of being attached and 
sold under s. 260. Civ. Pro. Code. fp. 22 C 
33, 143 P.L.R. 1905. 32 13. 172 = 9 Bom L* 

R. 1152 ; R.. 13 A 432, F.B.. 17 B. 503. 1 o' 

C. 109. 6 Bom. L.R. 025, 5 C.L.J. 315= U C 
W.N. 403. 9 Bom. L.R. 295, 30 C. 599 P.B.] 

A judicial sale of property, purporting to be of 
all the interests of the judgmeut debtoc. carries 
with it any enlargement thereof, that might 
have occurred after the attachment and before 
the sale. Although, at any time before the 
actual sale of the mortgaged property the 
mortgagor himself and any body to whom he 
may have transferred the property can come in 
and redeem the property by paying the debt 
andf after the sale* the mortgagor's transferee, 
if nob a party to the proceedings, can do the 
same thing, yet if the transfer took place 
pendeyite Ixte^ the transferee must take his 
interest subject to the incidents of the suit ; 
and one of these is that a purchaser under the 
decree will get a good title against all persons 
whom the suit binds. Persons who have 
taken transfers of property subject to a mort- 
gage cannot be bound by proceedings in a 
subsequent suit between a prior mortgagee and 
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the mortgagor, to which they are never made 
parties U.MES CHUNDRR SiRCAR v. Z.AHUK 
Pati.ma. 18 C. 164. (P.c.) = 17 I A. 201 = 5 Sar. 
307. [R., 30 C. 599. P.C., 1 O.C. 53. 28 B. 153 
= 5 Bom. L.R. 892. 31 C. 737, 1 C.L J. 531. 8 

C. L.J. 478=13 C.W.N. 28l, 4 N.L R. 168; 

D. , 2 C L.J. 202.] 

Default in payment of assessment by 
mortgagee in J^ossession— Purchase, under con- 
veyance from mortgagor, by defendant J)aying 
arrears of assessment — Rights of purchaser — 
Mortgagee merely lying by, not estopped from 
c.aiming to recover— Mortgagee's suit for fore- 
closure. On the plaintiffs, the registered mort- 
I gagees in possession of the land in question, 

' having ceased to cultivate the land during cer- 
j tain years and declined to pay assessment for 
those years, the defendant, who paid the arrears 
of such assessment to the Mamlatdar, became 
the registered occupant of the land taking a 
conveyance of it from the mortgagor and 
cultivated it without any objeciion by the 
plaintiffs with regard to their interest in it, 
until the present suit was filed. The lower 
appellate Court decided that the purchaser- 
defendant Lad acquired a title to the land free 
from all incumbrances, and in anv case, the 
plaintiffs were estopped from setting up their 
title, but the High Court reversed its decision 
holding that the purchaser could only acquire 
the mortgagor’s interest by the conveyance. 
Even if the mortgagor had been in actual 
possession, the registration of the mortgage 
would have been noticed, to the purchaser, of 
the mortgagee’s title. Also, the plaintiffs were 
not subject to any estoppeh They were under 
no obligation to see that outsiders were not led 
to believe that they as mortgagees were uo 
more interested in the land and it was not 
suggested that they stood by whilst the nego- 
tiation with the mortgagor was going on, and, 
by so doing, led the purchaser to suppose that 

they were not interested in the land. CHIN- 
TA.MAN RAMCHANDRA V. DAREPPA. 14 B- 
506. IDisappr., 7 C.W.N, 11; D., 134 P.L.K. 
1904.J 


(17) — Two mortgages of same property to same 
person — Decree on both but each by different 
Court — Purchase by mortgage decree-holder in 
sale under one decree. — A obtained two decrees 
of different Court s on separate bonds mortgaging 
the same property, and purchased the property 
himself in execution of one of his decrees The 
surplus of the sale proceeds was distributed by 
the Court among other persons holding money- 
decrees against the judgment-debtor. It was 
held that the decree-holder could not, after- 
wards, execute the second decree against the 
judgment-debtor’s property not includcJ in 
the hypothecation. Ballam DAS v. AMAR 
Raj, 12 A S37 = A.W.N. 1890. 90. (11 B. 12. 

3 A. W.N. 61, 5 A. W.N. 210. R.) [R., 20 A. 

23, 24 M. 96; D., 18 A. 31. 19 A. 196=17 A. 
W.N. 18.] 

(48) — Transfer of Property Act, IV of 18S2, 
s. 85 — Civ. Pro. Code, 1882, s. 43 ( = 0- II, r. 2, 
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Mortj^age — continued. 

10. — Sale of mortgaged property — contd. 

new Code) — Holder of tico independent mortga- 
ges on same propertu —Decree for sale obtainable \ 
on each of them. — There is nothing in the Civ. ; 
Pro. Code or lu the Transfer of Property Act 
which prevents a holder of two ind.'pendent i 
mortgages over the sirae property, who is not ' 
restrained by any covenant in either of them, | 
from obtaining a decree for .sale on each of them ■ 
in a separate suit. S. 13. Civ. Pro. Code, has no ■ 
application to such a case. Held that s. “43. I 
Civ. Pro. Code, and s. 85, Transfer of Property i 
Act. did nob preclude a niortgigee (who had ! 
obtained a decree for sale of the mortgaged ' 
property in a suit brought by him. against the 
mortgagor only, on a mortgige bond executed 
in his favour in 1878>. from instituting a second , 
suit on a bond mortgaging the same property i 
in 1882 in favour of a third party, who had ' 
assigned the mortgage to the plaintiff lu 1883 I 
before he instituted the former suit on the 
m-^rtgage bond of 1K7S. In this case, no objec- 
tion was taken by the mortgagor to the maio- ' 
tainability of the fir.st suit, and in fact, no 
allusion whatever was made in that suit to the I 
oxistencj of tha second mortgage ; and a decree 
for sale was passed under s. 88. Transfer of , 
Property Act. Put the mortgagor resisted the ' 
second suit, pleading s. 43, Civ. Pro. Code, and j 
s. 85, Transfer of Property Act, as a bar to the 
same, but the plea was di.sallowed. SUNDAH 
SiSQH V. BhOLU. 20 A 322, F.B. = A W.N. ; 
1898.58. [Dtss.,30iM. 358=17 M.L.J. 301 | 
= 2 M.L.T. 330 ; F-, 3 Ind. Cas. 175 ; H-. 25 
M. 108= ll M.L.J. 373. 7 O C- 152. 3 A.L.J. 
238 = A. W.N. 1906, 112; D.. 26 A. 14.] I 

(49) — Mortgage — Purchase by mortgagee of part 
of mortgaged property in execution of money- 
decree — fjiability of mortgagee to account for ■ 
full value of portion bought. — Where a mort- 
gagee purchases a portion of the mortgaged | 
property which is sold subject to bis mortgvge, , 
such purchase may have in certain case-; the '• 
effect of discharging the whole of the mortgage- > 
debt, but it cannot be tiken to htve that effect , 
in every c ise, however insignific tnt the portion 
purchased may be, and whatever value may 
have b^en paid for it. For. where of tw> ■ 
properties mortg.igcd to secure re-payment of 
one debt, one happens to be of very small value 
and the other of large value, and the value of 
the smaller property is less than the amount of ^ 
the mortgage, the purchase of that property by - 
the mortgagee cannot bo held to sati.sfy the | 
mortgage in full. Where, on the other hand, 
the portion of the mortgaged property purchased 
by the mortgagee is of a value higher than the , 
amount of the mortgage, and the difference be- [ 
tween that value and the price paid by the 
morigagoo is equal to or exceeds the amount of 
the mortgage, such purchase by the mortgagee 
has the effect of fully disolurging the mortgage. 
In every case, therefore, of a mortgagee who 
has thus previously purchased, when he has to 
bring the mortgaged property to sale in execu- 
tion of his mortgage-decree, be is bound to 
bring into account the full value of the portion 
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10. — Sale of mortgaged property — contd. 

of such property formerly purchased by him. 
GHUNNA L\Lv. ANANDI LAL. 19 A. 196= A. 
W.N 1897,18. (A. W.N. 1895, 1, F. : A. W.N. 

1883.61, 12 A. 537. li.) [Not F., 20 B. SS = 
3 Bom. L.R. 628. 12 C.W.N. 745=8 C.L.J. 92; 
Cons., 22 A. 284=20 A. W.N. 69; R., 20 A. 23 ; 
24 M. 96.) 

(50) — Mortgagee, general right of, to keep 
mortgage un'iplit —Purchase of portion of niort- 
gaged property by mortgagee — Splitting up of 
mortgage and rateable distribution of mortgage- 
debt— The general rule is that a mortgagee has 
a right to insist that his security shall not bo 
split up. In the following cases, uowever, there 
can be no objection to splitting the mortgage and 
rateably distributing the mortgage-debt ; — (1) 
When the mortgagee himself docs not press his 
right to insist on keeping the security entire. 
(2) Where the original contract itself recites 
that the mortgagors join together in mortgaging 
their separate shares. (3i Whore the mort- 
gagee has himself split up the security as by 
having brought a portion of the mortgaged 
estate, in which case he could prrtperly be held 
to brt estopped from seeking to throw the whole 
burd-'ii on the part of the property still mort- 
gaged with him. So, when a mortgagee 
acquires the interest of some of the mortgagors 
by purchase, he can sue for pirtition only after 
the rclemption of the entire serurity has been 
effected. Before urging the title acquired by 
him by reason of the purchase, ho must 
surrender or r,*store the mortgage-security. 
NaUAYAN V. GANPAT, 21 B. 619 

(51) — Transfer of l^roperty Act, s. 101 — Mort- 

gage in renewal of prior mortgage — Right of 
mortgagee to priority over subsequent mortgages. 
— A mortgagor doo.s not lose his right to priority 
over subsequent mortgages by accepting another 
mortgage in renewal of his first deed. AL.AN- 
GAUAN CHKTTI v. LAKSHMANAN OHETTI. 20 
M. 274=7 M.L.J. 87. [R., 12 C.F.L.R. 70.) 

(bi) —M jrtgage — S ile by mortgagor of part 
of mortgaged property — Effect — The right of a 
mortgagee to bring any portion of the mortgaged 
prop-irty to sale is not curtailed by the mort- 
gagor, pubsequentiy to tbe mortgago, selling a 
portion of the mortgaged property to a third 
per.Hon, BHIKHARt DAS v. DALIP SINGH, 17 
A. 434= A. W.N. 1893. 83. Gl 0. '258, 5 M. 387. 
9A. 690. 77.) [/Ippr.. 31 M. 419. P.B. = 3M.L. 
T. 287= 18 M L J. 229 ; R., ‘29 M. 217 ] 

ib'i)— Right of mortgagee purchasing equity 
of redemption — Transfer of Property Act (IV of 
1882)— S. Qb — Right of sale of mortgaged 
properly — Sutf to bring mortgagtd property to 
sale — Necessary parties — Prior and subsequent 
incumbrancers, — A and B. the joint owners of 
certain property, jointly gave two mortgage.s to 
X — one in 1882 and anothor in 1884. Then A 
alone mortgaged a portion to Y, and B alone 
mortgaged another portion to X. and lastly A 
mortgaged a portion to Z, In 1885, A and B 
jointly sold the whole property to X, and with 
the proceeds of that sale, X's three mortgagee 
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were paid off. In 1887, A' sued to bring the 
propcrcy mortgaged to him to sale, and for 
cujcelment of the deed of sale to X. Held, that 
X. not having exhibited any intention of fore- 
going his righ'.s under the first two mortgages, 
was entitled to use them as a shield against the 
claim of Y. (11 La. 1-20=10 C. 1035 3 A 
08-2. G B. 404, 0 B. 05], 7 M.H.C. 229. 7 A. 568, 
I A. 577, 8 M. 240. R.) [R , 13 A. 581. 12 
CP L.R. 70. A.W.N. 1907, 85 - 4 A L.J. 349.] 
The provisions of the section are mandatory. 
A mortgagee has no right to bring mortgaged 
property to sale under his mortgage, ^vithout 
redeeming the prior mortgagee, if any. or 
affording the subsequent mortgagee, if any. an 
opportunity to redeem, i.e., a second mortgagee 
IS not entitled to have the property sold subject 
to the prior mortgage- Consequently in a suit 
by a mortgagee for sale on his mortgage, the 
other mortgagees whether prior or subsequent, 
are necessary rartics. MataDIX Kasodhan v 
Kazim Husain, is A. 432. F.B. .17 \V.R.480 

1 A. 210, 8 C. 79, 4 A. 190, A.W.N. 1882! 
■yj. 4 A. 518, 10 A. 029. 17 LA. 201 = 18 C 
104. i?.; 8 A. 105. D. ; 4 M- 213. 8 M. 
240. R. ;7 A. 568. 7 A. 577, Diss.) [Dis,^.. 1 O.C. 

M ^ 105. 7 O.C. 330 : r.. IS A. 83. 

22 B. <01 ; 18 A. 109. 17 A. .537, 23 C. 795 

19 A. 379, 19 A. 543. 20 A. 110. K.B.. 11 C.P.l! 
R. 75. 12 C.P.L R. 36. 25 M. 108 = 11 M.L J. 

IIa ^1^- 1 l.b.r. 

210. 1 C-L.J. .3.37. 30 R. 156 = 7 Bom. L.R. 
811, 1 S. L.R. 06. 10 O C. 145, A.W.N. 1907, 
280-4 A. L.J. 765. 132 P.W.R. 1903 = 64 P.R. 

1008, 31 A. 352=0 A. L.J. 427 ; D., 22 A, 377, 

23 A. 25. j 

(54)— yvior usufructuary/ mortgage — Suit 
for sale cm subsequent simple mortgage luhen 
maintainable- — A decree for sale under the 
Transfer of Property Act. cannot be a decree 
for the sale of the mere equity of redemption, 
but must bea decree ordering the sale of the 
mortgaged property itself. So, the holders of 
a subsequent simple mortgage cannot institute 
a suit for sale under their mortgage until a 
prior usufructuary mortgage over the same pro- 
perty has become capable of redemption. Such 
a suit brought before the time vvhen the plaint- 
iffs, the subsequent mortgagees, could ask for 
redemption of the prior usufructuary mortgage 
would be liable to dismissal as having been 
prematurely brought. AKHARA PANCHAITI 
V. SURA Lau. 18 A. 83. (3 A. 432. Expl. iV 

F.) [R., 11 C.P.L.R. 75, 1 O.C. 63. 105.] 

155)— Transfer of l‘roperty Act {IV of 1832), 
s. 101 Payment of first mortgage by last mort- 
gagee— Last 7nortgagee entitled to priority over 
interinediate mortgagees.— On the footing of a 
mortgage made in 1882 forthe purpose of paving 
off a prior riiortgage, of 12th February, 1877. 
which bad itself been executed for discharging 
another earlier mortgage of 1876. plaintiff 
claimed priority over the mortgage to the defen- 
dant dated 10th February 1877. Plaintiff 
was held entitled to priority over the defendant 
to the extent to which the mortgage-money of 
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the mortgage of 1882 went to discharge that of 
1870. SEETHARAMA V. Venkatakrishna, 
16 M. 94. [R., 20 M. 274. 12 C.P-L.R. 70, 2 
C.L.J. 202.] 

(50) Mortgagee or pledgee purchasing morl- 
gaged property — Trustee— Leave to bid— Rights- 
of mortgagee-dtcree-holder under the Code- 
Mortgagee whether trustee for mortgagor . — 
Neither the mortgagee, whether be claims 
under an oroiuary power or under trust for sale, 
nor his trustee, can buy tbe mortgaged proper- 
ty, unless, when the sale is made by the Court, 
he has obtained leave to bid, and if the mort- 
gagee be a trustee he will not have leave to bid 
where the cestui que trust objects, unless, 
attempts to sell to others have failed and the 
same rule applies to a pledgee. The reason of 
this prohibitory rule is that it would bo im- 
proper to place a person in a situation in which 
his interest as intending purchaser might con- 
flict with his duty to secure the highest price 
for the property to bo sold. But a hard and 
fast rule that the mortgagee can never become 
tbo purchaser is not only unnecessary but 
would bo inexpedient, even in the interests of 
the mortgagor. lExpl . 18 iM. 153.] The decree- 
holder under the Civ. Pro. Code, can only buy 
with the leave of the Court and when the mort- 
gageo-decree-holder has bought the mortgaged 
property with such leave, there is no reason 
or authority for holding that he takes the 
property in trust for the mortgagor. A mort- 
gagee in such a position can therefore take out 
funher execution for any balance of the decretal 
amount that may bo loft afr.er deducting the 
price for which the mortgaged property was 
sold, and is not bound to credit the judgment- 
debtor with the real Value of the property to 
bo ascertained by tho Court. SHEONATH 
Doss V. JANKI PROSAD bINGH. 16 C. 132. 
[F., 18 A. 31 = 15 A.W.N. 144; R., 19 G. 4. 24 
M. 90. 10 C.W.N. 209 = 3 C.L.J. 240, 4 C.L.J. 
240.] 

(57) — S. 294, Ctf. Pro. Code (Act XIV of 
1882) — Purchase by mortgagce-decree-holder 
under his own decree — Bound to give credit to 
the mortgagor only to the actual amount of his 
bid.— A mortgagee-dccree-holdcr, purchasing 
the mortgaged property at Court auction, 
having obtained permission to bid under s. 294» 
Civ. Pro. Code, is in the same position as an 
independent purchaser, and is only bound to 
give credit to the mortgagor for the amount of 
his bid. GUNGA PERSHAD v. JAWAHIR 
SINGH. 19 C. 4. tR..3S.L.R. 17. 18 A. 31 = 15 
A.W.N. 144, 24 M. 90, 4 C.L.J. 246 ; D.. 18 M. 
153.J 

(58) — on land, suit to enforce— Mortga- 
ged premises — Sale- — A suit is maintainable for 
the enforcement of a lien on land which has 
been mortgaged. The land as it stood at the 
time of mortgage free from subsequent incutn* 
brances may be sold, though a decree for money 
due on the mortgage has been obtained, and 
the right, title and interest of the mortgagor 
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10 — Sale of mortgaged property — 

thereto has under such decree been once sold. 

Biswan ATH mukhoi’adhya v. gosaindas 
Bara Madak. 3 B.L.R. App. 140. [F . 19 \V. 
R. 255; R., 2 M. lOS: ExpL. i B.L.R. O.C. 63.] 

(59) — Sale — Piochabc subject to lien — 5ui^ 
for lien aviotmt — Proper futviof suit. — A suit 
will not lie against the purchaser of property 
subject to a lien, to recover from him personally 
the amount of the lien, but the lien is not lost 
by the sale anda suit may be brought agaiustthe 
purchaser with the object of obtaining a decree 
for the realis^ation of the lien by the sale of the 
hypothecated propertv. JUOI-'UN.VTH v. ILAHI, 
3N.W.P. 207. 

(GO) — Afot tgage-’Agreemi ni to place mot igagee 
in possession on default in payment within 
limited time — Right of mortgagee to sue for 
mortgage money. — A mortgagor covenanted as 
follows; — “ If 1 fail to pay the (mortgage) 
amount, then I will put you in possession of 
the land (mortgaged for the debt) and you may 
enjoy it; and. when I have the means, 1 will re- 
deem the land and pay thedebt with interc.st and 
take back the bond.” Held that the mortgagee 
was entitled to enforce the obligation for pay- 
ment of the mortgage money of which the 
defendant had made default in payment within 
the time named. He «a-J not bound to sue 
for pos>ession of ibo land. ANNASW.\MI v. 

Nauranaiyan, 1 M.H C. 114. 

(61)— Prior encumbrancer — Subsequent en- 
cumbrancer — Postponement — Gross negligence. 
—A prior encumbrancer would not be postponed 
to a subsequent encumbrancer unless be has 
been guilty of gross negligence amounting to 
fraud in its qualified legal sense. MUTHA v. 
SAJn, 8 M. 200. [P , 12 M. 424.] 

{^2)— Mortgagee electing to take money decree 
— Execution sale — Mortgagee, purchase by — 
Rights . — When a creditor who bolds a bond 
whereby property is mortgaged, elects to take a 
money-decree, and in execution thereof brings 
the mortgaged property to sale, he by that sale 
transfers to the purchaser the benefit of his own 
lion and also the right of redemption of his 
debtor, transfers in a word everytbingthat either 
mortgagor or mortgagee could convey. When, 
therefore, the decree-holder is himself the auc- 
tion-purchaser and buys at the execution sale 
the rights and iuiercstsof ni.s debtor, ho obtains 
the right to have his lion on the mortgaged land 
satisfied. ARUTH SOAR v. JUGOUNNATH 
MOHAPATTUR. 23 W.R. 460. (23 W.R. 186, 

15 W.R. 195, P.) Cii-. 3 C. 363.] 

(63) — Alortgoge deed— Money decree — Sale of 
mortgaged pioperty xn execution of decree — 
Ticcadar no party to suit—Twea rights not 
transferred . — In execution of a money decree ob- 
tained on a mortgage deed, a inorigageo attach- 
ed and brought to sale the mortgaged property : 
held that ho transfers to the purchaser the 
benefit of bis own lien and the right of redemp- 
tion of bis debtor ; but what passed to the buyer 
would not include ticca rights, if the ticcadar 
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was not made a party to the suit on the bond. 

By.inath Singh v. Gorurdhun Lall 
MOHASOHREK. 24 W.R. 210. (23 W.R. 187, 

F B.. R.) [E.. 6 C. 317.] 

(64) — Lien on mortgaged property — Form of 
decree. — A mortgagee, by way of simple mort- 
gage, cannot assert his lien on the property 
mortgaged as against a subsequent mort- 
gagee by way ol conditional sale who had 
foreclosed, if the decree passed in favour of the 
former on his mortgage-bond does not provide 
for its satisfaction Irom the sale of the mort- 
gaged property. RAM ClIUNDER MiSSEU v. 
RALLY Prosonno SINGH, 2 Hay 625. 

(65) — Possessory stiU — Mortgage deed— Money 
decree —Proof — Remand. — Where a suit for 
possession of property was resi.sted by the defend- 
ant in possession on the ground that he claimed 
to be entitled to retain pos.se.ssion as purchaser 
under a sale in execution of a decree, against 
the vendor of the plaintiff’s vendor on bonds 
which pledged the property, although the 
mortgage was not declared in the decree. Held 
that if the defendant in possession could prove 
that, by the bonds on w’bich the money decree 
was given under which he bought, this pro- 
perty was mortgaged as security for the debts 
covered by them, he will be entitled to remain 
in possession as a£rain>t the plaintiff. RaM 
Kant Roy v. R.\.i Kisiiore Deb. 24 W.R. 94. 
(7 W.R. 232. 23 W.R. 190. F.B., F.) {ExpL, 
7 C. 677 ; 1)., 6 C.L.J. 600.] 

(66) — Mortgages — Priority — Sale inexecution, 
by first mortgagee — Foreclosure by second mort- 
gagee. — Certain properties were pledged to R as 
security for the rents of another property. 
There was a failure to pay the rents. U got a 
decree for the sale of the secured properties. 
In the meanwhile the same properties had been 
mortgaged in favour of U. The money duo on 
this second mortgage to U not having been 
paid, notice of foreclosure was issued and U 
was about to take up possession when R sold 
the property in execution of his decree and ’it 
was purchased by B. U now sued to set aside 
the sale. Held that the sale could not be set 
aside. R had legal priority over U’s mortgage 
and B therefore as purchaser has the lien which 
ought to bo maintained. B’s purchase was not 
in execution of a mere money-decree. J. 
BECKWITH V. UmESH CHUNDER ROY, 3 W. 
R. 110. fF.. 7 W.R- 232 ; D., 10 W.R. 88.) 

(67) — Zuripeshgi lease — l*ossession abandoned 
— Money decree — Lien. — Where a zuripeshgee- 
dar abandons his right to possession under his 
lease, and institutes a suit to recover the eum 
that he has advanced and obtains a decree in 
that suit, and allows that decree to be so framed 
as to give him no specific remedy against the 
property leased to him, his lien mu.st be held 
to have terminated. GouREE SINGH v. FUZL 
HOSSEIN. 18 W.R. 313. 

(68) — Mortgage — Money decree — Suit for 
declaration of right to sell mcrfgogtd property. 
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10 Sale of mortgaged property— contd. 

—A suit can be brought lor the declaration of 
^ person s right to have mortgaged property 
put up for sale, notwithstandiog a monev- 
decree has already been obtiioed upon tbe 
mortgage-bond, and notwithstanding that that 
property has passed into ocher hands. Radha 
SUHMAH V. SVUD U.MBER ALI. 15 

W.R. 27. [ii., 22 W.R. 308.] 

(69)— .Vo?i€// advanced on deed of conditional 

of money -Money-decree— 
Rights of decreeJiolder—Lien,—U who had 
advanced cenain moneys to A on a deed of 
conditional sale, bye-bil-wufa, noi being able to 
get po&sessiou of the mortgaged property sued 
A for the return of his money, a having died 
pendente Hie, M obtained a decree for money 
against A’s personal representaiives, and in 
execution purchased the property which formed 
the subject of mortgage. He then brought the 
present suit to set aside two mukurruree leases 
granted subsequent to the date of bis mortgage 
oy A s legal represent ttives. Held that M's 
decree, which was a simple mouev decree 
would merely enable the decree-holder to follow 
the assets of the debtor into the hands of his 
heirs, as they existed at the time, but cjuld not 
give a hen or charge on the laud which once 

subject of the bye-bil-wu/a. and 
that the decree-holder had no title to insist on 
t^he lands being delivered to him free of incum- 
brances. merely because when the debc was 
contcactea tbe property forming those assets 
was unburthened. MlRZA AKBUr ali v 
MUSSAMUT AilEEROONISSA, 11 W R. 225 


(< 0 ) Hypothecation— ‘Simple money decree — 

Regular suit against purchaser in execution of 
decree on another mortgage.— VWniUfl, a hv. 
pothecatee. purchased, at a sale in execution 

of a simple money decree obtained by him ou 

the hypoibecation bond, the rights and interests 
of his judgment-debtor in the property hy- 
pothecated. Defendant was tbe holder of 
a subsequent mortgage on the same property 
who had, m execution of the decree obtained 
by him on the eaid mortgage, brought the 
property to sale and purchased it himself. 
Hlamtiu brought the present suit to set aside 
the order passed in the summary department 

rejecting his objections to the sale of the pro- 

perty at the instance of tbe defendant. Htld 
that the suit should be dismissed. The plain- 
tiff had obtained only a money decree and was 
not entitled to follow the property hypothecat- 
ed under bis b jnd except by regular suit against 
the party in possession of the property. Plain- 
tiff had purchased the rights and interests of 
his judgment-debtor subject to the rights of 
the morigagee (defeodaut). and as such had 
i^he mortgagor’s equity of redemption. So, if 
he satisfied the defendant’s mortgage, he could 
obtain the properties unincumbered. Not 
having doneso. hissuit to set aside the purchase 
of the defendant should bo dismissed ACHUM- 
BIT THAKOOR V. CHOONEE LADL CHOW- 
DHRY, 10 W.R. 27. [fief, on, 11 W.R. 149.1 


Mortgage — continued, 

10.- Sale of mortgaged property— confd, 

i'^^) — Simyle mortgagee obtaining mere money 
decree - Attachment and sale of property in 
execution Previous bona fide purchaser not 
prejudiced. The rights of a bona fide purchaser 
of property for valuable consideration cannot 
be prejudiced by the sale, in execution of a 
money-decree ootained by the holder of a 
simple mortgage, without any declaration that 
the money due formed a charge on the 
estate in question The simple mortgagee 
possessing only adecree without any declaration 
a.s to the liability of the mortgaged property for 
the debt, is in the position of a mere ordinary 
judgment-creditor and i.s entitled only to seize 
the rights and interests of the debtor such as 
they are at the time of the judgment. Any lieu 
he may yet posseis over the property, he must 
enforce by a sepirate suit against those in 
possession of it. Bin’DABUN ChuN'DER SHAHA 
v. Janee Bibee. 6 W.R. 312. ii w.R. 

(<2l Suit on bond with mortgage clause — 
Money decree — L’xecMfion.— Where the bond 
upon which the, suit was brought contained a 
mortgage clause, but the decree was altogether 
silent about it and an ordinary decree for raonev 
waspissei against tbe judgment-debtor, the 
decree cannot be executed against any property 
which no longer belongs to the judgment-debtor. 

Goluck Monee Delia v. ram Soonduk 
Chuckerbutty. 9 W.R. 82. [F.. 10 W. 

R. 408. 15 W.R. 27.1 


(73)— Cii?. Pro. Code, VI Ho/ 1859, s. 270— 
Decree under s. 53 of Act XX of 1866 on sfecially 
registered bond— Attachment and sale in exe- 
cution — Prior attachment at instance of another 
decree-holder — Right of latter to receive sale 
proceeds. — Plaintiff hid obtained a mortgage of 
certain property by a specially registered bond 
and got a decree under s 53 of Act .\'X of 1866. 
In execution of that decree, he attached the 
mortgaged property and had it sold. Prior to 
this atiHcbment. the defendant, another decree- 
holder of tbesamo judgment-deotor. bad attach- 
ed the same property ; the Court acting under 
s. 270 of Act VIII of 1859 directed that tbe 
sale proceeds be paid over to the defendant by 
right of his prior attachment. Hence the pre- 
sent suit oy the plaintiff to recover those sale pro- 
ceeds from the baud of the defendant. Held, 
that the rule in s. 270 was a mere rule of pro- 
cedure for the guidance of the Court in deter- 
mining questions between rival decree-holders, 
and was never intended to alter or limit the 
rights to which a party might have become enti- 
tled by virtue of a contract independently of the 
provisions of the Code. Held, also, that the 
s.ale at the instance of the plaintiff convoyed 
away the entire interest of the judgment-debtor 
in the property. Consequently the plaintiff 
had nothing to fall back upon except tbe sale 
proceeds which representedithe property. Plaint- 
iff wis tberefore entitled to the sale-proceeds in 
preference to the defendant. RAJ CHUNDEB 
SHAHA V. HUR MOHAN ROY, 22 W.R. 98- 
[D., 10 C. 567.] 
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10. — Sale of mortgaged property— con^d. 

(74) — Money-decree passed on u simple mort- 
gage bond— Right of purchaser of decree. — The 
purchaser of a simple money-decree passed on 
a simple mortgage bond does not acquire a lien 
upon the property mortgaged. GaNPAT Rai 

V. SARUPI. 1 A. 446 [D.. 78 P.R. 1005 = 

135 P.L.R. 1905.] 

(75) — Mortgage — Sale — Prior auction-sale oj 
mortgaged property in execution of nwney decree 
by mortgagee — Right of purchaser. — Regxstra- 
fion Act — Summary procedure — Decree — Notice. 
— In execution of a money-decree obtained by 
the plaintifi, certain property which was subject 
to a mortgage in his own favour, was brought 
to sale and purchased by the defendant. The 
plaintiff now sued on his mortgage and sought 
to sell the property. It was not urged by the 
defendant that the plaintifi had committed a 
fraud upon him. Held tnat the plaintiS was 
entitled to insist upon his prior hypothecation 
right. A decree passed under the summary 
procedure prescribed by tbe Registratio * Act 
can only be a decree for money ar)d not for the 
enforcement of a lien. JCGGUN NATH v. 
KoMALSINOH, 3 N.W.P. 123. 

(76) — Execution of decree— Amount not given 
in decree included — Sale-proceeds insujjident — 
— Validity of proceedings— Prior andsubseiiuent 
encumbrances on properties — Decrees — Sale — 
Possession— Priority. — Where, in the proceed- 
ings in execution taken by a decree-holder, he 
refers to his kistbundee as well as his decree, 
and includes in the amount to be levied what 
was uot given by the decree, held that, though 
such inclusion was irregular and improper, the 
proceedings wore not void, where the sale 
proceeds were not sufficient to cover the decree, 
and that the sale held in the execution pro- 
ceedings was not invalid. Where, in execution 
of a decree obtained on a prior encumbrance, 
A purchases the mortgaged property, and B in 
execution of another decree obtained on a sub- 
sequent encumbrance purchases tbe same pro- 
perty and enters into possession, held that B 
could not retain possession as against A, who 
became owner of the property and prima facie 
entitled to possession, bis purchase being at 
the instance of a prior encumbrancer. BAHU 

Kameshur Pershad v. Dowlat Ram. 19 

W. R. 83. [R., 10 C. 5G7.] 

{71)—Owner in possession of estate— Purchase 
from owner for valuable consideration Previ- 
ous unregistered mortgage not binding on 
purchaser. — In this suit the lower Appellate 
Court had given a decree to the plaintifi, a 
purchaser for valuable consideration of an 
estate from the former owner who was in 
posso^^sion of it. It had rejected the claim of 
a mortgagee under a simple mortgage of tbe 
same estate at a prior dale. It was contended 
on special appeal that the mortgage was a prior 
lien on the estate atnl ibat the plaintiff s pur* 
chase was subject to the mortaago but the 
High Court refused to interfere. The mortgage 
was nob registered, and the owner ol the estate 


4/ continued, 

10. — Sale of mortgaged property — could. 

remained in possession of it. The purchaser 
consequently had no means of obtaining notice 
of the mortgage. If the mortgagee bad not 
taken the proper legal steps to give notice of his 
mortgage by registering it. he has only himself 
to blame, if his interests were jeopardized by 
other parries dealing with the owner of the 
estate mortgaged (who was iu possession of iti 
as if no such mortgige existed. Shama CHURX 
MOOKER.JEE V. NOHIN CHUNDEK MOOKER- 
JEE. 4 W R. 67. 

(78) — Money-decree by mortgagee— Property 
with mortgagor and irith mortgagor's alienee — 
Mortgagee's lien, enforcement of — Summary 
decree by mortgagee — Alienation by mortgagor — 
Suit against alienee. — A mortgagee, with a 
summary decree under the Registration Act 
(XX of 186G1, svhose effect is the same as that 
of a money-decree in an ordinary mortgage-suit, 
would not acquire a greater right by reason of 
the mortgagor's alienation, the purchaser not 
taking the property subject to a greater burden 
than the debtor himself ; the lien is enforceable 
against tbe property, by execution, when it is 
in tbe hands of tbe mortgagor, and by suit in 
the other case. Where execution of a summary 
decree under s. 53 of the Registration Act of 
186G by a mortgagee has become barred, he has 
no better right to proceed by separate suit against 
the mortgaged property in the hands of a pur- 
chaser from the mortgagor, the right not at all 
being more extensive against the alienee than 
against the mortgagor. Quo're. — Whether, if 
the suit stated above had lain, a suit by one 
only of two mortgagees for a portion of the debt 
due on the mortgage, would be maintainable. 

Cally Nath Bundotadhya v. Koon.ioBe- 
HARY SHAHA. 9 C. 651. (14 B.L R. 408 = 23 

W.R. 187, 7 C. 714=9 C L.R. 353. R.) 

(10) —Charge against immoveable property 
— Subsequent lease— Auction purchaser's rights, 
— When tbe holder of a simple mortgage bond, 
obtains only a money decree on the bond, in 
execution of which the property hypothecated 
in the bond is attached, brought to sale and 
purchased ny him, and the debt is completely 
discharged, ho cannot afterwards sue to enforce 
bi.s lieu on the collateral security for his debt, 
which no longer exists. Semble : Even if 
the debt had not been fully satisfied, he could 
enforce the lien so as to avoid a lease granted 
subsequent to the bond. B.tLWANT SiNGH 
V. GOKAUAN PRASAD, 1 A. 433. ll A. 210, 

F.) 

(80) — Farming lease as security for loan — 
Suti on bond — Decree — Execution — Effect . — 
Where a party, who bad obtained a farming 
lease as security for a loan, obtained a decree 
in a suit on the bond executed by tbe lessor, 
and, in execution thereof, realized the whole 
of the amount due to him, held, that the decree 
obtained by tbe judgment-creditor substituted 
another means of recovery for tbe one previ- 
ously given to him ; and, if be chose to recover 
the amount due to him under the decree, 
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which, in the pl^co of his farming lease, gave 
him power to sell the property leased lo him, 
be could not retain his former status as well. 

^'^ENARAM Ghose, 

14 W.K. 463* 

(81) Prior and subsequent mortgage on the 
same properli/~Saleunder inoneu-dectee-Rights 
of vurchaser and subsequent mortgaqee-:^otice. 

Where, in execution of a money-decree 
obtained by him after notice of a subsequent 
mortgagee’s lim over the mortgaged property, 
a prior mortgagee selU the righis and interests 
ot the mortgagor in the mortgaged property, 
which are purchased by a third person, what 

the purchaser acquires by his purchase is only 

the equity of rolemption of the mortgagor. The 
purchase has not the effect of extinguishing the 
subsequent mortgage. The purchaser may 
redeem the subsequent mortgage and become 
the absolute owner of the property. DEO 

Sahoo V. Teeluck Singh, i4 w. 

A. 238. 


(82) Mortgage-Possession, s\iit for, bu 
purchaser at sale in execution of decree on 
mortgage, against holder of Mokurrari of subse- 
quent date. At a sale in 1871. in execution of 
a decree upon a mortgage, dated 3rd May. 1867 
A purchas -d the mortgaged lands, the existence 
of a Mokurrari granted in 18GS having been 
notified at the sale. Beld that a suit by A 
against the Mokurrarid irs for possession would 
not lie. the existence oi the mortg<jgc being no 
bar to the creation of a subsequent incumbrance 
carrying with it the right of possession. KOKIL 
SINGH V. DULI Chand. 6 C.L.R. 243. (23 
W. R. P. B. 187, 12 W^ K. 522, 0 \V. K. F. H. 
171, IW.R. F.B.315. discussed.) [P.. 21 C. 116.1 

(33)— Mortgage-Execution— Sale— Parties. 

In 1868. A, the Mokurruridar of a mouzah, 

mortgaged 8 annas of the mokurruri to B and 

gave him a dur-mokurruri lease of the remain- 
mg 2 annas. In 1870, ho again mortgaged 
the whole 10 annas to C. and, in 1875. sold a 1 
anna share of the mokurruri to the predecessor 
m title of the defendants In 1877. B obtained 
a decree on bis mortgage and. in execution 
thereof sold 6 annas of the property, and the 

plaintifi became the purchaser. In 1877. sub- 
sequent to tbo above sale, C obtained a decree 
on hi8 mortgage and, in execution thereof sold 
the remaining 4 annas of the mokurruri to the 
plaintiff. 2 annas of the 10 annas share mort- 
gaged to C being subject to the dur-mokurruri 
lease to B. the plaintiff brought a suit for the 
rent of the remaining 8 annas, and in that 
suit the defendants, who were no parties to any 
previous suits, intervened on the ground 
that the plaintiff was not entitled to the I anna 
share which had been purchased by their 
predecessor in title m 1875. Held that the 
plaintiff was not entitled as against the defen- 
dants to tbo 1 anna share, bub that, if the lower 
Court on remand should find the plaintiff to be 
in possession of such share, then, a decree for 
rent should be passed in the plaintiff’s favour 


/Mor/^a^e — continued. 

10. — Sale of mortgaged property — cohIo. 
leaving the defendants to take any steps. 

Madhu Singh v. achra.i Singh. 9 C. L. R. 
369. (1 A. 240. P. B Disappr.-, 4 B. 57. 14 B. 
L.R. 403 = 23 W.R. 187. F.) 

(84) Mortgage— Sale of mortgaged property 
in execution of money decree obtained by mart- 
I O^gee, effect of. on mortgagee's iien- — The mere 
taking of a money-decree for the mortgage- 
debt does not oxtingui.sh the mortgagee’s lien, 
but. when he proceeds to execute such money- 
decree upon the mortgaged property, a sale of 
it in such execution has the effect of passing 
the entire intere.«t of himself and the mortgagor 
together. Wlienevcr a mortgagee proceeds to 
sell, whether under a decree for sale or under 
a simple money-decree, what he really seeks is 
to obtain satisfaction out of his security, — in 
fact, to enforce bis lien. So. it cannot bo said 
that when such proceeding bv (be mortgagee 
is in execution of a money decree only, be 
still retains bis lien for enforcement, gua, 
mortgagee, by a second sale of the same pro- 
perly in respect of the debt which might be 
left undischarged, NahSID.AS JITRAM v. G. 
JOGLEKAIt. 4 B. 57. (I t H.L.R. 408. 1 C. 337 = 

7 M.H.C. 229. F.; 1 A. 210. Diss.)[A'of F ,29 0. 
537; F . 10 C. 567; R.. 5B. 614. 9 C L R. 369. 

7 0 C.314: D .8C.517, L. B. R. 1 893 - 1900, 14.] 

(85) Execution — Money decree obtained by 
mortgagee — Ordinary money decree— Difference 
— Where a mortgagee is entitled to a personal 
decree against the mortgagor or his heir or 
representative, and takes a mere money decree 
against him upon the morcg.age without any 
direction that the amount of the decree should 
be recovered by sale or otherwise from the 
mortgaged property, the mortgagee nevertheless 
would have the right to attach and sell that 
property under the money decree, and such 
sale would transfer to the purchaser the inter- 
est both of the mortgagor and of the mort- 
gagee in the same manner as if the sale had 
been made under an express direction in the 
decree.^ (14 B.L.R. 403. p. 421 F.B.. 4 B. 57. 
ii-) Even though tbo officer of the Court may 
merely mention the right, title and interest of 
the mortgagor, as what is sold, the interest of 
the mortgagee who has promoted the sale 
passes by way of estoppel, although the mort- 
gagee executes no conveyance to the purchaser. 

(I B. 314, R.) The only difference, which 
can be made in execution between a money 
decree upon a mortgage and a money decree 
uot upon a mortgage, is that, where the mort- 
gaged lands are attached under the former, 
the sale of them is deferred until six months, 
or some other reasonable period expires in order 
to give to the mortgagor the opportunity of 
redeeming, which would be afforded to him in 
a suit for foreclosure or redemption. HARI 
V. LakshmaN, 5 B. 614. [R., 12 B. 678. IS B. 

444 ] 

(86) — Execution-sale of mortgaged property— 

Sale freed from, mortgagee' s — Where mort- 

gaged property is brought to sale in execution 
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of a mortgage-decree, the property cannot be 
sold reserviug the mortgagee’s rights over it. 
the very object of the sale being to sat^^^y such 
rights ; and tbe mortgagee is precisely in the 
same position, as f-»r as his own int«Test is 
concerned, even if the mortgaged property is 
sold under a simple money-decree. In either 
case, the mortgagee sells it freed from his lien. 
[R., 32 C. 891 = y C.W.N. 728 = 1 C.L.J, 371.] 
If, at the time of the sale of the mortgaged 
property, the mortgagor has no interest in the 
property, the execation-purchaser takes nothing 
by the sale. KAM.\NATH Da.SS v. B0L0K.\M 
Phookun, 7 C. 677 = 9 C.L.R. 233. (M B L.R. 
408. 22 W.R. 338, 24 W.K i)4, 1 A. 240, 3 
C. 3C3, 7 C- 714, Disc, d- Expl.) [Cons., lO A. 
520 = 8 A W.N. 210 ] 

(87) — Purchase by vwrlgufjee uitder money- 
decree — Enjorcement of hen against prior pur- 
chaser. — A mortgagee, becoming himself the 
purchaser of the mortgaged property at an 
execution sale under a money-decree which he 
elects to take, may sue to enforce his lien 
against a uurchaser of the right, title and in- 
terest of tlij same debtor in the same property, 
at a prior execution sale under a prior mooey- 
deoree. JONMENJOV MULLICKv DOSSMONIOY 
Dossee, 7 C. 714 = 9 C.L.R. 353 F.B. (3 C. 
363, Overruled.) [li., 0 C. 651. 10 C. 567, 14 
0. 464; D., L.B.R. 1893—1900, 14. 33 C. 
819.] 

(88i — Mortgagee with money-decree — Suit for 
enforcement of hen on mortgaged property. — A 
morigsgeo of specific property, with a money- 
decree against tlie mortgagor, can sue to have 
hia lien against the particular property estab- 
lished as against an execution purchaser of 
the property with notice of the mortgage. RA.I 
KISIIOKE SHAHA V. BHADOO NOSHt)0, 7 C. 
78. [D., 33 c. 849 ; R., 10 0. 567.] 

(89) — Mortgagee's lien — Eguity of redemption 

sale of. by mortgagee, o/. —Lien of mort- 

gagee on sale of right, title and interest of 
mortgagor. A mortgagee is not cntiilci, by 
means of a money-decree obtained against the 
mortgagor, to sell the equity of redemption, 
thus depriving tho mortgagor of his right of 
redemption. BlIUGGOBUTTY DaSSEE v. 
SHAMACHUUN BOSE. 1 C. 337. [i*’., 4 B. 57 ; 
D., 23 B. 119 ; R., 22 li. 621. 7 O.C. 314, 8 O. 
C. 327, ■27A. 617 = 2 A.L.J. 2l0 = A.VV.N. 1905, 
80,35 0. Gl P.B. = G O.LJ.320=U C W.N. 
1011. P.B.] (Seed BLR. 460 {Note). [Oa 
appeal, lOB.L.H. 60 {note), 4 B.L.R. O.C. 83, 
6 B.L.R. 450 and 10 B.L.R. 57.] 

(90) — Civ. Pro. Code, 1882, s. 43 — Mortgage 
to secure payment of rent— Revenue Court decree 
for arrears of rent allowed to become fime-6arred 
— Right of lessor to enforce mortgage. — Where, 
to secure due payment of root, a les-’ee gave 
security by wav of mortgage, and the lessor, 
after partial sitisfaction, allowed a decree 
obtained by him in the Revouue Court for tbe 
arrears of root to become barred by limitation, 
the lessor was not precluded from bringing a 
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suit to recover the balance duo by enforcement 
of the m'^rtgage security. ClIUNNI Lal v. 
Banaspat Singh. 9 A. 23. [R , 103 P.R. 
1893.] 

19!) — Mortgage — Decree of prior mortgagee — 
.■Auction purchaser — Resistance by subsequent 
mortgagee, with possession — Sale of "right, title 
and interest of mortgagor" — What passes by 
such sap. — The same property was subject ro 
two mortgages, duly executed and registered in 
fivoiir of two diRerenr, p-srsoiis, the prior being 
without posse.ssion and the latter with posses- 
sion. Tbe prior mortgapeo obtained a decree 
for sale on his mortgage in a suit against the 
minor son of the mortgagor, who was repre- 
presented by his mother as his guardian, 
although she did not obtain a certificate of 
administration under the Minor’s Act, XX of 
1864. The property was sold in auction, and 
tho purchaser having been resisted, in his 
attempt to t^ke possc3.«ion of the property, pur- 
chased by the widow and heiress of tbe deceased 
second mortgagee, bnught tho present suit for 
possession. Held, that the auction-purchaser 
was entitled to possession, as his position was 
the same as that of the prior mortgagee before 
the sale, and as he therefore l\ad a superior 
title to that of the defendant who claimed under 
a subsequent mortgage. The question whether, 
under the circuoistaoces of the c tse, tho minor 
son or the widow of the second mortgagee could 
sue the plaintiff (auction-purchaser) to re- 
deem the mortgage was left undetermined. 
Although it is not the practice of the Mofussil 
Courts to require a mortgagee who sues for and 
obtains a sale of the mortgaged premises, for- 
mally to convey to the purchaser, and tho latter 
must be contented with a certificate of sale to 
him of the right, title and interest of the 
mortgagor, yet in fact, tho interest of the 
mortgagee, who causes tho sale to be made, is 
held to pass to the purchaser, and that mort- 
gagee is completclv estopped from disputing 
that such is the effect of the sale. KHIVHA.J 
JUSUUl’ V. LINOAYA. 5 B. 2. (7 B.H.C. 146, 
A.C.J.. R.) ' R., 5 B. 5. 11 B.H.C. 139, 5 B. 

8, 22 B. 69G, 22 B. 915 ; D . 23 B. 290.] 

(92) — Prior registered mortgage — Subsequent 
lease, with possession — Right of Ussee — Sale 
under mortgage decree — Effect. — Where there 
was a prior registered mortgage on the property, 
held that a subseiiuent les.-iee of the same pro- 
perly, although the lease was registerel and 
possession given thereunder, took only what tho 
mortgagor had to give him, viz., a lease subject 
to the registered mortgage. Where a decree is 
obtained upon his mortgage by a mortgagee, 
and the mortgaged property is sold under the 
decree for paying off tbe mortgagee, tho inte- 
rest of the latter as well as that of the mort- 
gagor passes to the purchaser. The mortgagee 
is conapletely estoppud from disputing that such 
is tbe effect of the sale so far as his interest is 
concerned, although the officer of tbe Court may 
only have do'-'cribed the sale as one of tho right. 
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title and interest of the mortgagor. It is not 
the practice in the Motussil to require the mort- 
gagee to convey to the purchaser. The trans- 
fer takes place by way of estoppel. Sheshgiri 
Shanbhog V. Salvador Vas, 5 B. 5. [/;. 

11 B.H C. 139, 5 B. 8, 22 B. 686, 945 ; D. 20 
B. 290.] 

{‘3Z)— Mortgage decree—Execution sale of 
right, title and interest of mortgagor or his 
heir, what passes at— Non- joinder— Effect, ~ 
The u^u:■Jl mode in the Mofussil Civil Courts, 
of selling in suits on mortgages '* the right, title 
aud interest " of the mortgagor or his heirs, 
is not correct, if the right, title and interest 
so sold are deemed to be only his right, title and 
interest at tne time of the sale. In fact the 
intention of the Court is to pass to the pur- 
chaser the right, title and interests of both the 
mortgagor and mortgagee ; and therefore, “the 
right, title and interest” of the mortgagor, as 
it stood when he was making the mortgage 
(and not as it stood at the time of the Court 
sale), is what passes under the certificate of 
sale to the purchaser, (i?., 5 B. 614, 10 A 
520 = 8 A.W.N. 210, 16 B. 486, 17 M. 247.] 
On the death of the mortgagor, the mortgagee 
instituted a suit on the mortgage against the 
widowof Che mortgagor, without impleading his 
minor children as parties. A decree for sale was 
passed, and tbe property was sold thereunder. 
The purchaser at auction sale was resisted in 
taking possession of the properties, on the 
ground that his purchase did not include the 
share of the children, they not having been 
made parties to the suit. The purchaser sued 
to obtain possession of the entire property. 
Held, that, although the sale was not impeach- 
able lu other respects, it was defective in that 
the children of the mortgagor were not im- 
pleaded as parties to the suit, and that these 
children, therefore, were entitled to any relief 
which they would have obtained if they had 
been made parties to that suit, viz., the right 
of redeeming the property by paying off the 
mortgage. 8HAIK ABDULLA SaIBA v. HAJI 
ABDULLA. 5 B. 8. [i?.. 6 B. 515, 28 B- 153 • 

I)., 19 B. 6bO.J 

(94) — iSuif for foreclosure — Alienation by 
mortgagee pending suit—Mortgagor's right io 
redeem not affected. — An alienation of the mort- 
gaged property by the mortgagee during tbe 
pendency of the suit for foreclosure brought by’ 
him cannot affect the mortgagor’s right to 
redeem which the foreclosure suit in its 
ultimate issue might leave open and affirm to 
him. SBEDEE NAZEER AH KHAN Baha- 
DOOR V. RAJAH OJOODHYA RAM IvHAN, 8 W. 

R. 399. 

(95) — Land subsequently sold, liability of, 
for a debt for which itioas previously hyi-othe- 
cated , — Land subsequently sold stands as a 
security for a debt for which it was previously 
hypothecated. 8ADAGOPA CHARIYAR v. 
RUTHNA Uudali, 8 M.H.C. 457. TR., 10 
509, F.B,, 13 A. 28.] 


/W - con t i n ued . 
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(96) Undertaking by debtor not to alienate 
property until satisfaction of debt— Lien of 
creditor, priority o/.— The defendants Nos. 4 to 8, 
Dutts, were indebted to the defendants 
Nos. 9 to 12, the Roys, in a large sum of money. 
By a razeenamah and a safeenamah filed by 
the p-irties, the Dubts bound themselves noC bo 
transfer by gift or sale or otherwise alienate a 
certain zemindaree until the debt due to the 
Roys had been satisfied. Some years after the 
razeenamah. the Dutts granted a putnee of 
two mouzabs in the zomindaree to defendants 
Nos. 1 to 3, the Seins. Plaintiffs claimed as 
purchasers of the rights of the Dutts. debtors 
in the suit above compromised. On going to 
take possession, plaintiff? found the Seins m 
possession of their putnee and consequently 
brought the present suit to cancel the same and 
to obtain possession of the mouzabs. On 
this state of things, the High Courc agreed 
with the Principal Sudder Amcen who had 
held that theplainoiffs had no right to enforce 
the terms of the razeenamah, and to set aside 
the putnee created after the above deed, that 
the putnee was created long before their pur- 
chase and that they acquired the rights of tbe 
debtors, and not those of the creditors. 
Messrs. Erskine a.vd Co. v. dhun Kishen 
Sein. 8 W.R. 291 [E., 10 W.R. 88; R.. 10 VV. 

R. 151, 13 W.R, 82.) 

197) — Prayer in plaint for realisation of 
mortgage — Judgment granting plaintiff's claim 
— Absence of express order for sale — Sale in 
execution of decree, effect of. — The plaint in 
this case asked for tbe realisation of the mort- 
gage, and, although the judgment did not in 
terms order sale of the mortgaged property, it 
directed that the plaintiff’s claim should be 
granted ; and the High Court held that in such 
a case the sale following in execution of the 
decree would pass to the plaintiff tbe actual 
property mortgaged. MUSST. SOU.IHAREB 
COOMAR V. RaMESHUR PANDA, 4 W R- 32. 

[R . 21 W.R, 150; D..8 W.R. 291.] 

198) — Rival incumbrances claiming possession 
under their decrees — Priority — Second incum- 
brance, force of. — A suit by a prior mortgagee, 
decree-holder and auction-purchaser against a 
subsequent incumbranoor, decree-holder and 
auction-purchaser for possession of his judg- 
ment-debtor’s property, for cancellation of the 
sale to the subsequent auction-purobaser and 
for confirmation of his own prior purchase was 
based on this latter fact and on the priority of 
mortgage lien, though the first incumbraucer 
bad taken a second security from the debtor, 
after the latter’s failure to re-pay him bis loan, 
for the total amount of the principal and 
interest due to him under tbe first security. 

Held that the plaintiff on purchasing at the 
sale in execution took subject to the defend- 
ant’e later security to this extent, that tbe de- 
fendant by paying off tbe prior debt might esta- 
blish bis own security: Held also that tbe 
question whether the plaintiff’s first security 
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was extinguished by bis l iking a second secu- 
rity, covering the original debt and the accu- 
mulated interest depended on the iuteution of 
the parties, which ivas clearly shown by the 
original bond having remained in the posses- 
sion of the creditor. GOPEK BhundHOO 
SHANTRA MOHXPATTUR V. KALEE PUDO 
BANERJEE, 23 W.R. 338. (5 B.L.R. G O., 

460, 450, 83, Auor.\ {bixpl, 4 C. Sl7 ; Coas., 
25 W.R. 513, 5 C.L.R. 243. 7 C. 677; D.. 7 C. 
W.N. 11 ; R., 6 B. 404. 20 B. 300.] 

(99) — Two mortgiges of same property — Mer- 
ger when takes place — Intention of parties — 
Effeciof not impleading subsequent incumbran- 
cer in suit on previous mortgage . — Where there 
are two mortgages of the same property to the 
same person on different dates, the later com- 
prising the earlier one, it- depends upon the in- 
tention of the parties whether or not the earlier 
security ha? become merged or extinguished in 
the later one. In the present case, there was 
a simple mortgage in 1870, and subsequently 
in 1873, there was a mortgage with possession 
of the same land to the same person. The ear- 
lier mortgage was not given up to the mortga- 
gor, nor was it cancelled at the time, but re- 
mained with the mortgagee. Held that there 
was nothing to show that there wis any inten- 
tion to forego the benefit of the security creat- 
ed by the prior mortgage. And when tho mort- 
gagee obtained a decree on his later mortgage 
of 1873. and had the property sold in auction, 
the purchaser was held to take the property 
free from all incumbraucee even from the date 
of tho earlier mortgage. [R., 16 B. 486, 1 0. 
C. 107, 6 C L J. 527; Z>.. i3 B. 348. 30 M. 500 
= 17 M.L.J. 431. 13 A. 432, F.H.] Where a 
subsequent incumbrancer is not made a party 
to a puit on a previous mortgage, he does not 
lose his right of redemption, even after the 
property has passed into the bands of the auc- 
tion purchaser DULLAHHDAS DEVCHAND v. 

Lakshmandas Sarupchand. 10 B.88. [R., 
13 A. 432. 20 B- 158.J 

(100) — Suif upon mortgage — Decree — Suit for 
redemption based on decree— Not maintainable 
—Act XXIII of 1861, s. 11— Second appeal — 
Suit cannot be changed in . — A suit was 
brought in 1825 by tho mortgagee against the 
mortgagor on his mortgage of 1806 ; and a 
decree was passed in 1825 to tho effect that an 
account having been taken of what was due on 
tho mortgage, the mortgagor might at any 
time make a tender of the amount due, with 
the interest up to that time, and require that 
the land should be restored to him. No action 
seems to have been taken upon this decree, 
until its execution became time-barred. How- 
ever, in 1877, the plaintiff as the representative 
of the original mortgagor brought the present 
suit claiming to redeem tho mortgage, and 
baaing his oauso of action on the above said 
decree as regulating the rights of the parties 
from the time when it was made. Held that 
tho decree of 1826 must be regarded as a decree 
and not as a mortgage, and that under Act 

0. VII— 37 
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XXIII of 1861, s. 11, which provides that 
questions arising between tho ptrties to the 
suit and relating to the execution of the decree 
must be determined by order of the Court 
executing the decree, and not by a separate 
suit, the plaintiff ought, if ho wished to re- 
deem the property, to have applied to the 
Court to execute the decree by putting him 
into possession after paying the money due on 
the mortgage; and that, inasmuch as the time 
limited by law for the execution of tho decree 
bad long since elapsed, there was no cause 
of action existing, and the suit was barred. 
[R., 19 B. 140, 19 M. 40. F.H.. 19 A. 202. 
21 A. W.N. 194. 25 M, 300. F.B.. 8 O.C. 
361. 10 C.LJ. 115 = 1 Ind. Cas. 71 : D . 14 
B. 327, 21 M. 18. 24 A. 44.] Held, farther, 
that the plaintiff not having sought by his 
plaint to redeem the mortgage or alleged that 
there had been acknowledgment, could not in 
second appeal fall back on a right to redeem 
such mortgage, although the latter might bo 
within limitation— as that would be to make a 
case different from the one tried and decided 
in the Courts below. Accordingly, the suit was 
held to be properly dismissed. IlAHI RaV.TI 
CHIPLUNKRR V. SHArUR.II HORMAS.II SlIET, 
10 B 461. P.C.= 13 I A. 66 = 4 Sar. 7i9. 

(101) — Payment of first mortgage by third 
mortgagee in ignorance of second — Registration 
— Notice — Presumption of intention to keep alive 
first mortgage. — Where, in ignorance of a 
second mortgage represented by a registered 
decree, the third mortgagee of property pays 
off the first mortgage, but without taking an 
assignment, he will be entitled to a first chargs 
on the property in respect of the amount paid 
by him ; and even if registration b« held to b* 
notice, ho will still bo presumed to havn in- 
tended to keep tlio first mortgage alive, ia 
accordance with the ruling of the Privy Council 
in 11 I. A. 126. GANGAUHARA v. SIVARAMA. 
8 M. 246. (11 I. A. 126. R.) [F . 15 M. 268 ; 

Appr., 22 C. 33 ; R.. 13 A. 432. F.B. ; D., 18 
B. 86 ] 

(1021 — Purchase of equity of redemption by 
prior mortgagee— Intention of retaining benefit 
of prior mortgage, nature of evidence necessary 
for — The purchase of the equity of redemption 
by a mortgagee does not neco.ssarily prevent the 
mortgagee from falling back upon his mortgage 
in a contest between himself and a puisne mort- 
gagee. Tho question in such cases is whether 
the prior mortgagee and purchaser intended to 
retain tho benefit of his charge, and this question 
may be decided in the affirmative if ho has 
declared his intention by express words or 
necessary implication, that the mortgage shall 
continue to subsist, or if such continuance 
would be for his benefit. Generally, slight 
evidence will suffice to establish such intention. 
The circumstance that the mortgage-deed 
remained with the purchaser could be regarded 
as evidoDCO that bo intended to retain the booe- 
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fits of his mortgage. Shantapa v. Balapa 
6 B, 561. [F., 13 A. 432 ; R., 1 O.C. 105.j 

Discharge of prior mortgoge — Presump- 
tion as to keeping it a/iye.— The presumption, 
geMerally speaking, in the absence of any 
evidence to the contrary, is that a person, 
whose money goes to satisfy a prior mortgage, 
intends to keep alive for his benefit that prior 
mortgage ; and a covenant in a mortgage-deed 
that the mortgagor will redeem the mortgage 
bond of a third person and deliver it to the 
mortgagee to his satisfaction, is an indication 
on the part of the mortgagee to keep alive that 
security m his favour, amar Chandra 
Kundu V. Roy Golokr Chandra chou- 
DHRY. 4 C W.N. 769. [R., 29C. 25.] 

(1041 — Payment of prior mortgage- Presump- 
tion of keeping it alive —Intention. —A. purchaser 
or mortgagee of the equity of redemption, who 
pays ofi a first incumbrance, is entitled, as 
against intermediate incumbrances, to stand in 
the place of incumbrancers paid off. even if no 
intention to keep it alive is expressed. RUPaBAI 
V. ADIMULAM. 11 M. 343. (11 I. A. F) 

[F., 16 M. 94, 20 M. 274. 12 C.P.L.R. 70.’} 

(105) — Attachment of mortgaged property — 
Equity of redemption, purchase of— Payment to 
prior mortgagee pending attachment— Code (XIV 
of 1982), 5. 2'IQ— Presumption to keep alive 

the prior fien.— Where certain property sub- 
ject to a mortgage was attached in execution of 
a money decree and purchased by D in Court 
auction and pending the attachment, the mort- 
gagor created a subsequent mortgage of the 
same property for paying oS the prior mort- 
gage-debt in favour of plaintiff who discharged 
the prior mortgage the day after his mortgage. 
held, that, on the day of the attachment of the 
property, nothing more could be attached th.an 
the equity of redemption belonging to the mort- 
gagor, and under b. 276, Civ. Pro. Code, the 
subsequent discharge by the mortgagor could not 
enlarge the subject of the attachment, as D 
purchased only the equity of redemption in 
the property. The mere fact that the mott- 
gagor pays the money to the prior encum- 
brancer for his own benefit, namely, with the 
object of getting a reduction in the amount of 
the debt, cannot bo taken as an indication of 
an intention on the part of the subsequent 
mortgagee not to keepalive the prior security 
for his benefit. Dino Bandhu Shaw Chow- 
DHURY v. NisTARANI Dasi. 3 C.W.N. 153. 

(10 C. 1035. Relied ou.) [Rel. on., 29 C. 25* 

R., 8 C.W.N. 690.] 

(106) — Execution of decree— Sale of properly 
subject to mortgage— Subsequent mortgage— 
Payment of first mortgagee— Second mortgagee 
taking possession — Suit for possession by pur- 
chaser of equity of redemption— Keeping alive 
of first mortgage — Rights of second mortgagee. 

— T mortgaged the suit property to G in 
1885. In execution of a money decree which 
he obtained against T, the plaintiff brought 
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the mortgaged property to sale and purchased 
It in 1886. Id 1888. T gave a second mortgage 
on the suit property (along with some other 
to the defendant and paid off G. 
Ihe defendant thereupon took possession of the 
property in dispute. The plaintiff, as purcha- 
ser of the equity of redemption, went to take 
possession, when be was obstructed by the 
defendant. The present suit was thereupon 
instituted by the plaintiff to recover possession 
of the suit property. The defendant contended 
inter aha that, as he had satisfied G’s mort- 
gage lien. which was prior in date to plaintiff’s 
purchase and had been put in possession and as 
tbe plaintiff was aware of that fact, the plain- 
^ must redeem him before claiming possession. 
Held that the defendant could have no defence 
to the plaintiff’s suit for possession, as his 
mortgage in 1888 was subsequent to plaintiff's 
purchase at auction sale in 1886 of the equir-v 
of redemption, unless, at the time when G’s 
mortgage was paid off, there had been a formal 
assignment thereof to the defendant, in token 
of the same having been kept alive in his favour. 

In this case there was nothing to show that 
there was any intention to keep G’s mortgage 
alive for the benefit of the defendant. Held 
also that the plaintiff should give credit to the 
defendant for the sum p»id by him in wiping 
off the mortgage of G, because in this case, 
plaintiff sought to recover property which, but 
for defendant’s payment to G, would have been 
burdened with G’s mortgage, and as the defend- 
ant, at the time he advanced money to T to 
pay off that mortgage, did not know that T 
was not the owner of the equity of redemption. 
Held, further, that, as the mortgage to the 
defendant comprised other properties besides 
the one in suit, the plaintiff should recover 
possession on payment to the defendant of a 
proportionate part of G’s morrg»ge-deb6 having 
regard to the value of the .suit property and 
that of the other mortgag-^d properties. LoMBA 

Goma.fi v Vishvan.ath Amrit Tilvankar, 

18 B. 86. [R., 18 B. 349. 21 B 567 ; ExpL, 

36 C. 193 = 5 C.L.J. 611.] 


(107) — Purchase of part of mortgaged p»o- 
perty — Suit by purchaser for possession — Decree 
for possession on payment of whole mortgage debt 
— Apportionment of debt whether could be first 
claimed in second appeal. — Suit for possession 
of lands purchased by plaintiff from defendant-* 
Nos. 1 and 2. Roth the Courts below passed 
decree in plaintiff’s favour subject to his pay- 
ing the entire debt due under a mortgage decree 
that bad been obtained by defendant No. 3 on 
a mortgage of the suit lands with others by tbe 
first two defendan ts to third defendant's father. 
In second appeal, plaintiff contended that, as 
the mortgage in question covered other proper- 
ties than those purchased by him, the whole of 
its debt should not be made payable out of the 
land^ he had purchased, and it was held that, 
although, if the plaintiff had prayed for it in 
the Courts below, he might have been entitled 
to the apportionment of the mortgage-debt. 
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the matter not having been mooted in the 
Courts oelow nor suggested itself to either of 
the Judges, and the appellant being entitled to 
his proper remedy of a suit for contribution, it 
was nob competent to the High Court to pass a 
decree as prayed for on second appeal, thus 
allowing the sum to be paid to be ascertained 
in execution. YADAO BAliAJI v. AMBO, 21 B. 
567. 

(lOS) — Mortgage — Mortgaged property, pur- 
chase of, by first mortgagee^ Priority . — If the 
first mortgagee purchases the properly mort- 
gaged alter a second mortgage is created upon 
it, he does not thereby lose the benefit of his 
first mortgage, if the money due under the 
first mortgago be set off against the considera- 
tion of tcie sale. BiSSEN DOSS SiNGH v. 
Sheo Prosad Singh, 5 C.L.R. 29. 

(109) — First and second mortgagees— Rights 
■of their assignees. — A sub-mortgagee of the 
rights and interests of the first mortgagee, who 
has purchased the same lu execution of a 
decree obtained against the first mortgagee, is 
entitled to possession of the property as against 
the assignee of the interests of the second 
mortgagee. Sahai Pandey v. SHAM Nakain, 
2 A. 142. 

(110) — First and second mortgagees — Pur- 
chise of mortgaged property by first mortgagee . — 
Where a first mortgagee of certain property pur- 
chases it subsequent to a second mortgage on 
the same property, the second mortgagee cannot 
bring such property to sale without satisfying 
the first mortgage. The fact that the first 
mortgagee has purchased the property will not 
extinguish bis mortgage, which must be held 
to subsist for his benefit after the purchase. 
Har Prasad v. Bhagwan Das, 4 A. 196 = 
A.W.N, 1882. 13. (3 A. G82. P.) [Cons., 22 C. 
33; P.. 13 A. 432. P.B., 1 O.C. 105.J 

(111) — Purchase of mortgage property by 
mortgagee — Whether security continues after 
purchase — Purchase of portion of mortgage pro- 
perty by mortgagee— Liability of remaining por- 
tion for whole debt. — The question whether a 
mortgagee who has become a purchaser of his 
security, thereby extinguishes his security or 
keeps It alive, depends upon the express or im- 
plied intention of the parties ; and when it is 
manifestly for the interest of the pprson in 
whom both the mortgage and the equity of 
redemption have united, to keep the security 
alivd, an intention, so to keep it, will be pre- 
sumed in the absence of circumstances negativ- 
ing such a presumption. [P , 4 A. 19G, 2 A. 
W.N. 59, 4 A. 518 ; Appr., 13 A 432, P.B. ; 
Cons.. 22 0. 33 ; P , 20 B. 390.] A mortgagee 
who purchases a portion of his security may 
throw the whole burden of bis mortgage-debt on 
the remaining portions of the property. GAVA 
Prasad v. Salik Peasad, Gaya Prasad v. 
Gaya Prasad, 3 A. 682-A W.N. 1881, 53. 
[D . 13 B. 46 J 

(112) — CondPion against alienation — First 
and second mortgagees — Purchase by mortgagee 
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of mortgaged property — Extinguishment of 
lien. — An alienation, in contravention of a 
covenant in a mortgage-deed not to alienate the 
mortgaged property so long as the mortgage is 
subsisting, is not absolutely void, but onlv 
voidable so far as it goes to* defeat the mort- 
gagee’s right under the mortgage ; saving the 
niortgagee’s right, such a covenant does not 
bind the property so as to prevent the acquisi- 
tion of a valid title by the transferee, (i A. 
126, 1 A. GIO, 2 A. 8'26, Obseri^ed.) The pur- 
chase by a mortgagee of the mortgaged property 
does not extinguish the mortgage, when it is 
the manifest intention of the mortgagee to 
keep alive the mortgage, or when it is for his 
benefit to do so. A LI Hasan v. DHIR.TA 4 A 
518 = A.W.N. 1882, 118 . (3 A. 682, 7 M.H.C. 

229, P.) 

— Mortgage — First and second mortgages 
^Payment of first mortgage by purchaser of 
equity of redemption—Whether first mortgage ex- 
tinguished — Right of second mortgagee to bring 
property to sale — When the purchaser of the 
equity of redemption pays off a prior mortgage, 
such mortgage is not extinguished ; the pur- 
chaser acquires an equitable right to its benefits, 
which could be used against a subsequent mort- 
gagee. (IOC. 1035 = 11 I a, 126. P.) Per 
Oldfield, J. (Mahmood, J., dissenting). Whore, 
under ihe obove circumstances, a subsequent 
mortgagee seeks to bring the property to sale, 
the prior mortgage is a good defence to the pur- 
chaser against such claim. (10 C. 1035 = 11 I. 
A. 126, P.) Per Mahmood, J, The ruling of tbo 
Privy Council in IOC. 1035 explained. Toe 
purchaser in the above case did not acquire any 
right greater than those which the first mort- 
gagee possessed. And tbe security of tbe inter- 
mediate incumbrancer, bong a valid one, could 
be enforced against him as he held the equity 
of redemption. It could bo enforced against 
him even without paying off the prior mortgage, 
provided such enforcement did not interfere 
with the rights under it. SiRBADHI Rai v 

Raghunath Prasad, 7 A. 568 = a w N. 1886 

26. (3 A. 682. 7 M.H.C. 229. 6 B. 404. R.) 

ID., 8 A. 105; Appr., 13 A. 432. F.B.; i?..7 A. 
677, 29 A. 385, P.B. =4 A.L J. 273 = A.W.N. 
1907, 97 = 2 M.L.T. 248.] 

(114) — Priority — Registered and unregister- 
ed nuirtgnqes— Rights of purchaser paying off 
prior-mortgage — Rights of postponed mort- 
gagee— Registration Act. 1877. s. 50.— A per- 
son purchased, in execution of a decree, pro- 
perty subject to two mortgages— an earlier 
unregistered one optionally registrable under 
the Registration Act of 1871, and a later regis- 
tered one optionally registrable under the Act 
of 1877 — and paid off the later mortgage. In 
a suit by the holder of the earlier mortgage to 
bring the property to sale on his mortgage : 
Held bv Oldjield, J,, that tbo purchaser, having 
paid off the amount due under the registered 
mortgage, became entitled to the benefits of it 
which must be presumed to be kept alive, and 
therefore, to priority over the unregistered 
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mortgage (with reference to the provisions of 
s. 50 of the Registration Act of 1877). and he 
has thus a good defence to the suit. (10 C. 
1055=11 l.A. 120, Appl ; 2 A 851, li.). Held 
bv Mahmood. J., that, with reference to the 
circumstances of this case, “unregistered” in 
s. 50 of the Act of 1877 must be construed as 
meaning unregistered under the Act of 1871, 
and that, accordingly the later registered mort- 
gige bad priority over the earlier unregistered 
mortgage. But the purchaser who bad accjuired 
such priority by paying of! the amount due 
under the registered mortgage, was in no better 
possession than the assignee of such mortgage, 
and could not, in virtue of it, claim to defeat 
the unregistered mortgage altogether. There 
wa>. therefore, nothing to prevent the sale of 
the property in enforcement of the plaintifi’s 
mortgage subject to the right of priority acquired 
by the purchaser. Janki Prasad v. ShI 
:Matra Maut.angui Deiua, 7 A. 577 = A.W. 
N. 1885. 115. 12 A. 851. 4 A. 227. 7 A. 568. 

IOC. lOdo. R.) [Z>., 8 A. 105 : Appr., 13 A. 432. 
E.B. . n . 7 A. 577, 29 A. 385, F.B.=4 A.L.J. 
273 = A.nV.N. 1907. 97 = 2 M.L.T. 248.] 

fll5) — Horiqaqe — Priority — Right of second 
mortgagee to bring properly to sale subject to 
first mortgage. — A certain properly was subject 
to two successive mortgages. A subsequent 
purchaser of the equity of redemption paid 
oQ the first mortgage which related to a portion 
of the property. In a suit on the second 
mortgage by the second mortgagee who sought 
to bring the whole property to sale, the portion 
subject to the first mortgage was exempted 
on the ground that the purchaser of the equity 
of redemption who had paid off the first mort- 
gage bad priority. The Full Dench modified 
this decree by adding “ that the interest of the 
plaintiff m such portion as second mortgagee 
only to be sold.” Per Oldfield, J.— The second 
mortgagee could not bring the whole property 
to sale so as to oust the first mortgagee and get 
rid of the mortgage without satisfying it. 
Per Straight, J, — A purchaser in execution of 
the decree on the second mortgage will have 
no further right than to take the property 
subject to the charge of the first mortgagee, 
and whatever other rights ho may have under 
his mortgage. Raghunath Prasad v. 
Jura WAN RAI. 8 A. 105. F.B. = A.W.N. 1886, 
25. {On Letters Patent appeal from, 7 A. 669.) 
{Appr,, 22 C. 33 ; Expf., 12 A. 548; R , 16 M. 
121, 29 A. 386, F.B. =A.W.N. 1907. 97 = 4 
A.L.J. i'73 = 2 RI.L.T. 248; D., 13 A. 432, F.B.] 

(116) — Mortgage — Sale of equity of redemp- 
tion — Sale of mortgaged property in execution 
of decree obtained by inortgagee. — At a sale 
under a decree for sale by a mortgagee, the 
right, tide and interest of the mortgagor which 
is sold is that which the mortgagor has at the 
date of iho mortgage, and the rights and 
interests of the mortgagee. (5 B. 8, 10 B. 224 
1 A. 246, 6 B. 538, 7 C. 677. R.) Accordingly 
the attachment and sale, after the mortgage 
oi the property under a money-decree, does 
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not affect the purchaser under the mortgage- 
decree. GA.IADHAR V. MUL CHAND, 10 A. 
520 = A.W.N. 1888,210. [R., 20B. 390;D., 

9 A.W.N. 91. J 

(117)— Safe in execution of mortgage decree— 
Extinguxshrnent of mortgage lien before confirm- 
ation Civ. Pro. Code. s. 316 — Revenue sale 
—-Purchase before confirmation of sale in execu- 
tion O' mortgage decree — Rights of purchaser — 
S- 54. Act XI of 1859— S. 73, Transfer of Pro- 
perty Act — Mortgagor' s right to redeem — Right 
of redemption of — Auction purchaser at Revenue 
sale — Mortgagee purchaser' s right on failure to 
redeem. — Where a decree is obtained on a 
mortgage of a share in a revenue paying estate, 
and the mortgagee himself purchases the pro- 
perty in execution of the decree, the mortgage 
debt is not extinguished, nor is the mortgage 
merged in the decree on the execution sale, 
but, under s. 3 16 of the Code, the mortgagee’s 
rights are kept alive until the property vests 
in him by virtue of the granting of the sale 
certificate, and his lien is fully preserved 
between the date of the sale and the date of the 
confirmation. [F., 24 A. 475 = 22 A.W N. 
M5; Cons.. 17 B. 375; R., 9 C-L J. 96 = 

13 C.W.N. 226.] Whore a person purchases 
such mortgaged property in a revenue saie^ 
which takes place between the sale in execu- 
tion of the mortgage decree and the con- 
firmation thereof, his purchase will be governed 
by s. 54. Act XI of 1859, and be acquires 
the property subject to all incumbrances in- 
cluding the mortgage lien mentioned above. 
[Rel on., 11 C.W.N. 828; R.. 27 B. 334, 

7 C.L.J. 1. 9 C.L.J. 96 = 13 C.W.N. 226.] 

S. 73 of the Act does not. under such circum- 
stances, deprive a mortgagee of bis lieu over 
the property and confine him to proceeding 
against the surplus proceeds derived from the 
revenue sale. [Expf.. 3 C.L.J. 62 ; R., 24 C. 
746, 9 C.W.N. 117. J The mortgagor has a 
right to redeem the mortgaged property bet- 
ween the date of the sale in execution of the 
mortgage-decree and the confirmation of such 
sale, upon payment of principal and interest 
and costs to the mortgagee-purchaser ; and the 
auction purchaser al the revenue-sale mention- 
ed above who has only purchased the equity 
of redemption in the mortgaged property, has 
an equal right to redeem between those two 
dates. And whore the auction-purchaser does 
not avail himself of such right to redeem, the 
property becomes absolutely vested in the 
mortgagee-purchaser from the date of confirma- 
tion of the sale, and be is entitled to sue for 
possession as against the mortgagor and the 
subsequent purchaser at the revenue sale. 
PREM CHAND PAIi V. PURNI.VADASI, 15 C. 

546. {Commented on, 24 C. 682 ] 

(118) — Sale by mortgagor of portion of mort- 
gaged property — Dtcree on mortgage satisfied 
in part by second mortgage — Sale, by secemd 
mortgagee — Title of purchaser as against previ- 
ous purchaser of portion. — One X executed a 
mortgage of his house to Y on 4-10-1864. On 
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25-6-1868. he sold one-half of the bouse to the 
defendant who obtained possession. On ‘24-9- 
1868, Y sued X on his mortgage and obtained 
a decree. Having made certain pa 3 'ments to- 
wards the decretal debt, X passed an instal- 
meot bond to Y in 1875, for the balance due 
under tbe decree, and executed anew mortgage 
of the house as security, which was registered. 
Satisfaction of the decree was entered up and 
certified. A suit was brought on tbe second 
mortgage in 1882 and a decree obtained. In 
execution, the house was sold in 1883 to plain- 
tiff who sued the defendant to recover posses- 
sion of one-half of the house. Held, rejecting 
the claim, that plaintiff’s purchase in 1883 did 
not give him a title paramount to that of the 
defendant All rights under the mortgage of 
1864 had become merged in the decree obtained 
on the mortgage. Satisfaction of the decree 
was certified to the Court and entered up, 
avhen tbe second mortgage was passed. Tbe 
fact that the debt secured by the second mort- 
gage was the balance of the old debt was in- 
surticienc to justify the inference that it, was 
intended to keep the decree alive. Conse- 
quently. no rights existed under the old mort- 
gage which the plaintiff could put forward as 
against the defendant. R.\M KlUSHN.V SADA- 
SHIV V. CHOTHMAb, 13 B. 348. 

(119) — Mortgage — Sale of mortgaged property 
— Purchase by a mortgagor at a judicial sale of 
interest under a second mortgage — Rights against 
mortgagor of purchaser at a sale in execution of 
the consent-decree on the first mortgage. — Dec- 
rees having been obtained on two mortgages of 
the same property created at different times 
(the terms of the first decree giving effect to a 
compromise between the mortgagor and the 
first mortgagee), sale in execution followed, 
but before the sale under tbe decree on the first 
mortgage was effected, tbe sale under the decree 
on the second took place, the possession re- 
maining with tbe purchaser at tbe first sale 
acting benaini for the mortgagor. In a suit 
for possession brought by the plaintiff, a pur- 
chaser at the subsequent sale under the decree 
on the first mortgage. Held, (a) that the 
judgment of the High Court incorrectly treated 
the plaintiff as mortgagee, refusing him a 
charge for the full amount of his purchase- 
money, (6) that it would be contrary to equity 
to allow the mortgagor to sot up any right to 
possession as acquired by his purchase, and (c) 
that the plaintiff, as against him, was entitled 
to a decree for possession as purchaser. LUTF 
ALIKHAN. V. FUTTEH BAHADUR, 17 C. 23, 
P.C. = 16 I. A. 129 = 5 Sar. 364. [R., 23 C. 397. 
5C.L .f, 95 = 11 0.W.N. 284. 6 CL J. 315 = 11 
C.W.N. 403.] 

(120) — Transfer of Property Act (IV of 1882), 
s. 85 — Transferees of purchaser from mor/ga< 7 or, 
necessary parties to suit by mortgagee— Right of 
redemptxon of transferees not impleaded . — 
Whore one of the three items of property mort- 
gaged was sold by tbe mortgagor but the pro- 
ceeds were not applied towards the mortgage 
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and after such purchaser bud transferred bi.s 
rights over to certain others, tho mortgagee 
brought his suit, impleading the mortgagor, 
and the purchaser but not the transferees from 
the latter, and obtained a decree for a certain 
sum. tbe above transferees, not having been 
made parties to the suit, were hold entitled to 
redeem from tho purchaser in execution of the 
decree in the suit, on payment not of the prif'e 
paid by such purchaser at the Court-sale. t>at 
of tbe amount found by tbe decree of the Court 
to be the proportion of the mortgage-debt 
chargeable in respect of the property. Si\ ATHI 
ODAYAN V. Ramasuhi^ayyar, 21 M. 64 = 8 M. 

L. J. 21. [Rel. on, 33 C. 590 = 10 C.W.N. 592; 
li., 4 C.W.N. 297, 11 C.W.N. 403 = 5 0. L.J. 
315.] 

(121) — Mortgage of entire joint property — 
Subsequent mortgage of a share thereof — Parti- 
tion of joint property — Snfes in execution of 
decrees on both mortgages — Right of purcJta- 
sers. — An entire joint property was first mort- 
gaged to one person, and later on, an undefined 
portion of it was mortgaged to another by one 
branch of the joint family. In a family parti- 
tion that took place subsequently, the share 
of the mortgagors under the second mortgage 
became ascertained. Both tho mortgagees sued 
upon their respective mortgages and obtained 
decrees for sale. Neither of them made the 
other mortgagee a party to his suit Tho 
second mortgagee, in execution of his decree, 
purchased tbe property which fell to the share 
of bis mortgagors, and obtained possession of 
the plaint property through Court. The prior 
mortgagee executed his decree later on and pur- 
chased the right and interest of his mortgagors. 
Notwithstanding the obstruction of tho second 
mortgagee purchaser, the plaint property was 
ordered to be delivered to the first mortgagee- 
purchaser. Hence the suit for setting aside 
the above order and for an injunction restrain- 
ing tbe defendant from taking possession. 
Both the lower Courts treated the suit as ono 
for redemption. Held, that the suit could not 
be treated as one for redemption. The plaintiff 
having purchased and got into possession of 
tbe plaint land prior to the sale to tbe defend- 
ant, at the date of tbe latter sale there remain- 
ed in the mortgagors no right or interest in 
tbe plaint land that could be sold. The defend- 
ant. as purchaser of the right and interest of 
the mortgagors, a’cquired no fresh right in tbe 
suit land over and above that already possessed 
by him as mortgagee. Tbe plaintiff was, there- 
fore, entitled to the declaration and injunction 
asked for in the plaint. RAMANADHAN 
CHETTI V. ALKONDA PiLLAI, 18 M. 300 = 5 

M. L.J. 197. [R., 32 C. 891 = 9 C.W.N. 728 = 1 
C.L.J. 371.] 

(122) — Registration Act (III of 1877), s. 50— 
Sale in execution of decree on prior unregistered 
mortgage of 1862 — Right of purchaser as against 
subsequent mortgagee with possession of 1867.— 
Tho contest in this case was between the 
purchaser in execution of a decree on a prior 
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unregistered son-mortgage of 1862, and the 
ac-lrndant in possession under a subsequent 
rigijtered mortgage of 1883. a renewal of the 
one e0ected in 1867. Held that (1) the 
purchaser stood in the place of the prior mort- 
gagee ; (2) that he had a right to recover posses- 
sion : (3) that the subsequent mortgagee could 
not compel him to redeem his own mortgage ; 
I'Ut (4) that the defendant had a right, in case 
he bad not been made a party to the suit on 
the prior mortgage, to pay off the prior incum- 
hrance if he desired to retain possession. 
DESAI LaLLUHHAI SETHABHAI V. MUNDAS 
KuiiERDAS. 20 B. 390. [F.. 23 A. 1. 25. 26 

M. 5.37. 5 Bom. L.R. 892 = 28 B. 153. 31 C. 
737, 1 S L»R» 172.] 

(123) — Prior mortgagee— Vurchaser^Shield 

against subsequent xncumbrancers. — A prior 
mortgagee having purchased may still use his 
mortgage as a shield against subsequent 
incumbrancer.-^. Ramu NAIKAN v. SUBBAUAA'A 
Mudali. 7 M.H.C. 229. [Diss., 1 A. 2J0' 
Doubted, -1 M. 213. 6 M. 174; F., 4 B. 57 4 a’ 
518; P.. 6 B. 404. F.B . 10 C. 1035, P.C.. 13 A. 
432. F.B.: D.. 1 A. 236.} 

(124) — uibject to two mortgages— Prior 
rnorlqage paid off but not kept outstanding — 
Diabilitp of purchaser.— Whore property subject 
to two mortgages is purchased, and with the 
purchase money the first mortgage is paid eff, 
but the purchaser takes no steps to keep ii 
outstanding, be is not entitled to priority of 
the first mortgage, as against the second 

mortgagee. Kuishnav. Narayana,? M. 127. 

Subsequent collusive sale 

Validity of sale under mortgage.— Cfise 
whore it was held that defendant, who was a 
bona fide purchaser for value, without notice, 
was entitled to hold a certain property bought 
by him in a sale in execution of a valid mort- 
gage decree as against the plaintiff upon whom 
the mortgagor committsd a fraud by soiling to 
him. as unincumbered, the mortgaged property 
and that the mortgage-deed, though unregis- 
tered was valid against the latter conveyance 
which was registered, because the former did 
not require to be registered. Mahomed ASH- 
RUF v. KtJREEilOODDEEN. 24 W.R. 468. 

(126)— Prior mortgagee, purchase of equity of 
redemption by, when perates as merger — Inten- 
tion to keep prior mortgage alive— Evidence . — 

It has been held that, generally speaking, a 
purchaser of an equity of redemption with 
notice of subsequent incumbrances, stands in 
the same situation, as regards such subsequent 
incumbrances, as if he had been himself the 
mortgagor, and he can neither set up, against 
such subsequent incumbrances, a prior mort- 
gage of his own, nor consequently, a mortgage 
which ho or the mortgagor may have got in. 
The position, however, of the purchaser of the 
owner's remaining interest and of a first incum- 
brance, of the position of a first incumbrancer 
buying the remnant of ownership, where there 
have been several successive mortgages, is quite 
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distinguishable from that of the owner himself^ 
on account of the absence, in the purchaser’s 
case, of any general personal obligation which 
can be fixed upon the whole property so a.s to- 
override hi^ own mortgage right in it. This 
distinction has led to the doctrine that, though 
the original owner cannot set up a prior in- 
cumbrance got in by him against a puisne 
charge, yet, a purchaser, whose money is 
expended partly or wholly in discharging an 
incumbrance may, at his option, set up such 
incumbrance as still subsisting for his own 
benefit as against the puisne incumbrances. If 
an incumbrancer buying, intends to retain the 
benefit of his charge, ho must be allowed to 
retain it. Generally, be will intend to retain 
it. and slight evidence will, therefore, suffice to 
establish such intention which may be indicated 
even otherwise than by express words. MUL- 
CBAND KUBER V. LALLU TRIKAM, 6 B. 404, 
F.B. [F.. 6 B. 561; R., 3 C.P-L-R. 82. 13 
A. 432. F.B., 22 C. 33, 14 C.P.L.R. 177.} 

(127) — Number of mortgages on same pro- 
perty.— C asq where the High Court laid down 
the modus operandi when there was a succes- 
sion of mortgages on the same property and 
the order of execution against them. MUSST. 
WosEEUN v. Baboo By.jnath Singh, 25 
W.R. 171. 

(128) — Mortgage in Guzerat — Rights of prior 
and puisne mortgagee — Possession — Registra- 
tion — Effect — Purchaser of equity of redemption 
with notice of subsequent encumbrance . — The 
rule of Hindu law that a mortgage with posses- 
sion takes precedence of a mortgage of prior 
date, but unaccompanied by possession, has 
not been held applicable to Guzerat. The 
defendants, puisne mortgagees in possession, 
having bad notice of plaintiff’s prior mortgage, 
could not claim the benefit of the above rule in 
Guzerat. [F.,8 B. 168 ; F , 12B.H.C.241, 2 B. 
299= P.J. 1880, 57, 6 B. 163. 6 B. 193. J Regis- 
tration could not of itself alter a rule of Hindu 
law, except so far as such effect may be given 
to it by statute ; and registration secures the 
same object which the Hindu law wished to 
secure by requiring possession, viz., notice to 
subsequent incumbrancers of the existence of a 
prior incumbrance. [F., 8 B. 168; R.. 12 B.H.C. 

241. 2 B. 299 = P.J. 1880,57. 6 B. 168, 6 B. 
193.} A purchaser of an equity of redemp- 
tion with notice of subsequent incumbrances 
stands in the same situation, as regards such 
subsequent incumbrances, as if he bad been 
himself the mortgagor ; he can neither set up 
against such subsequent incumbrances a prior 
mortgage of his own. nor, consequently, a 
mortgage which he or the mortgagor may have 
got in. ITCHARAM DAY’BAM v. RIJI JaGA. 11 
B.H.C. 41. [R., IOC. 1035 = 11 1. A. 126, P C.; 
Cons., 6 B. 404 ; D., 1 B. 314.} 

(129) — Dekkhan mortgage — Possession not 
given— Sale with notice of mortgage — Liability' 
of purchaser topay mortgage-debt. — A mortgage 
in the Dekkhan was not given possession. Th 



589 


THE ALL INDIA DIGEST. 


590 


Mortgage -continued. 

10. — Sale of mortgaged property — co)ifd. 

mortgagee thereupon sued for and obtained a 
decree for possession. Subsequently, the plain- 
tiff purchased the mortgaged premises with 
notice of the mortgage and sued to recover pos- 
session from the mortgagee, who had obtained 
possession in execution of his decree. Held, 
that, as the plaintiff had, before bis purchase, 
knowledge of the mortgage, be could not reco- 
ver possession freed from the debt, but took the 
property subject to toe mortgage. GOPAL 
YADAVRAV KESKAR V. KRISHNAPPA 6m 
MahadaPPA. 7 B.H.C. A C. 60. [R., 11 

B.H.C. 41. 4 B. 126, F.B., G B. 168; D., 2 B. 
2J9.] 

(180) — Prior and subsequent mortgagees — 
Possession of title-deeds— Purchaser for value 
without notice— Priority. — Xbe mere pos6e?sion 
of the title deeds by a Stcond mortgagee, 
though a purchaser for v^lue without notice, 
will not give him priority. There must be 
some act or default of the first mortgagee to 
have this effect. SOMASUNDARA T.AMlflUAN 

V. Sakkarai Pattan, 4 M H.C. 369. Ll'’ . 
15 M. 268 ; H.. 8 M. 200, bl M. 7 = 17 M L.J. 
499 = 3 iM.L.T. 87. J 

il'dl) — Mortgage by persons hacvig no title — 
Subsequent acquirenient of title -Award autho- 
rising mortgagee to sell property, effect of pre- 
sentation of in Court — Attachmeyit and sale 
by money decree-holder . — Lis penaeus — Prio- 
rity. — Where the mortgagors who had no title 
to the properly at the time of the mortgage 
subsequently acquire I title thereto by purcha- 
nes and, on retereace to arbitration oy the 
mortgagors and the mortgagee, an award was 
passed empowering the latter to sell the pro- 
perty in satisfaction of his debt, and after the 
presentation of the award in Court, a bolder of 
a decree for money against the mortgagors 
Httachod the property and brought it to sale ; 
in a suit by the morigageo against the auction- 
purchaser it was held tu it the dulendaut, the 
purchaser under the money-decree, could not 
defeat the plaintiff's right as mortgagee to sell 
the property in satisfaction of bis debt. The 
presentation, in Court, of the award obtained 
by the plaintiff, was equivalent to tho presen- 
tation of a plaint lor tho specific performance 
of the contract of mortgage; and the proceedings 
consequent thereon constituted a hs pendens 
during which a mere money decree-holder 
could not, by any proceedings which ho might 
take, defeat tho object of the plaintiff’s appli- 
cation in Court to file the award. PRAN.IIVAN 
GOVARDHANDAS V. BaJU, 4 B. 34. [«.. 9 M. 
130. I O.C. 2S0.] 

(132) —Sale in execution of previous mortgage 
decree — Suit by purchaser against subsequent 
mortgagee with notice of sale — .-[pplication for 
possession., rejection of, on resistance by prior 
mortgagpe--F<xilure to bring suit within one year 
effect o/. -Subsequently to the judicialsalo of the 
property of tho mortgagors in this case in 
favour of the first plaintiff, A. and a sale of 
the same by him to plaintiffs Nos. 2 and 3, the 
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property was mortgaged by the said mortgagors 
to M. defendant No. 2. who had full notice nf 
the above Court-sale to plaintiff, No. 1. An 
application for possession made by the pur- 
chasers under s. 2G9 of Act VIII of 1859 bad 
been rejected on resistance by N, a prior mort- 
gagee in possession. In this suit for posses- 
sion of the property brought by A and bis 
vendees, it was contended on behalf of M, 
that N, the alleged prior mortgagee, having 
defeated the attempt of A to obtain possession 
of the property and A cot having brought 
an action of ejectment within one year, M 
might have assumed that A had lost all title 
to the property, but it was held tbat there was 
nothing to prevent A from bringing a suit 
against N for rerlomption. Tho order passed 
against him rejecting his application for posses- 
sion could not and did not affect that right ; 
and if M supposed otherwise, he must take the 
consequence of bis mistake in law. Plaintiffs, 
therefore, were entitled to a decree for recovery 
of the property sued for by them. APA.II 

Bhivrav Hayuikur V Kav.ti, 6 B 64. [F., 

3S.L.R. 138.] 

(133) — Prior sau-mortgnge-- Purchaser of 
property for value without notice — Suit by 
mortgagee — Purchaser not impleaded ui suit on 
mortgage, right of, to redeem. — In this suit 
against the defendant toestablish the plaintiff’s 
right, under his sin- mortgage, ro attach and 
sell tho murtgaged house, tuo defendant’s plea, 
that he had purchased for valuable considera- 
tion and without notice of the plaintiff’s san 
mortgage, was held not to avail him to defeat 
that mortgage, in the face of the established 
usage in Guzarat in favour of san-mortgages. 
But the defendant, having by his purchase 
become entitled at least to the equity of redemp- 
tion in the house, ought to have been made a 
party to the original suit on the mortgage, and, 
not having been so impleaded, was held not to 
be bound by the decree in that suit, and to be 
entitled to a reasonable time to redeem the 
house from the plaintiff’s mortgage. Naran 
PURSHOTAM V Dolatram Virchand. 6B. 
338. F.B. [F., 20 B. 390 ; R., 10 A. 520 = 8 
A.W.N. 210, 13 A. 28= 10 A W.N. 216.] 

(134) — Mortgage — Registration — Notice — 
Sale ol mortgaged property in execution of 
money-decree — Owission to state mortgage in 
prorlamation of sale —Purchaser without notice 
— Right of mortgagee to enforce mortgage against 
property in hands of purchaser — Estoppel 
whether arises. — In the Bombay Presidency, it 
is settled law that registration of a mortgage- 
deed is notice to all subsequent purchasers, 
except in cases of a fraudulent concealment by 
the mortgacee (3 B.L.R. 407, 6 B. 165, Ibid., 
168, 8 B. 1G8. P.J. 1883, 83. 12 B. 678, i?.). 

A mere omission without fraud on the part of 
the mortgagee to give notice of the mortgage 
will not affect this doctrine of notice by regis- 
tration. In the present case, a registered 
mortgagee brought the mortgaged property to 
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sale UQder a money-decree ootained m some 
mailer other thin the mortgage, and it was 
purchased by a person without any knowledge 
of the mortgage. The mortgage hen was not 
announced in the proclamaiion of sale as re- 
quired by s. :^87 of ihe Civ. Pro. Code. 1882. 
Ihe mortgagee subsequently .sued againn the 
mortgagor and the auction purchaser, to recover 
the mortgage-debt by sale of the mortgaged 
property, lltld, lhat the registration of the 
mong.ige was notice to subsequent purchasers ; 
that tcere was a mere omission and not a 
fraudulent conceilment on the part of the 
mortgagee to mention the mortgage hen in the 
proclamation of sale ; and that the property 
was, therefore, liable under the mortgage, and 
the auction purchaser was bound bv ii. [R , 

1901. 1 S.L.R. 41. 11 
U.O. 20GJ Nor does the omission ol the 
plaintiff to declare bis incumbrance in the pro- 
clamation of sale create an estoppel lU 13. 8b at 
p- 92, C B, lys at p. 20b, R.f. An estoppel 
would have arisen only if ihe decree in execu- 
tion of which the previous Court-sale occurred 
had been obtained on the mortgage (5 B. 2, 
Ibid., 6, i?,). But m the present case, the 
previous sale was in connection with a decree 
independent of the mortgage now sued on 

Dhondo Balkrishna Kanitkau V. H40JI. 

20 B. 290. [R,, 1 S.L.R. 44, H Q.C. 206.] 

(135) .ilortgage — Sale — Mortgage-decree, 
vendee being no party — Suit bp vendee for con- 
firmation 0 / possession ayid declaration of title. 
—Where a person mortgaged his properties to 
two persons and then sold the same to another, 
and the mortgagees, who were aware of the 
purchase, brought a suit on the mortgage with- 
out making the vendee a party, and got a decree 
and purchased the property themselves in exe- 
cution of that decree, held in a suit by the 
original vendee for con6rm.ition of possession 
and declaration of title, that as the vendee was 
not made a party to the mortgage-suit, the 
mortgage decree was not binding upon him, but 
the voQUee only acquired by his puichase a right 
to redeem the mortgage and was entitled only 
to such a decree and not to the decree prated 
for. PROTAl’ CHAxNDRA MaNDAL v. IsHAN 
Chandra Chowdhry, 4 C.W.N. 266. 

{\.'i(ji—Mortgage-suH— Purchaser of equity of 
redemption notpaily to suit— Suit for possession 
by purciiaser, whether ma ntainable. — WheiQ 
the purchaser of mortgaged property from the 
mortgagor was not made a party to a subsequent 
suit on the mortgage, and the auction purcha- 
ser in execution of the mortgage-decree ejected 
him, heldt that the purchaser of the equity of 
redemption was not bound by the mortgage- 
deoree and that be could maintain a suit for 
recovery of possession of the mortgaged pro- 
perty. Grish Chunder MONDUL V Iswar 
Chunder Rai, 4 C W.N. 452. 

(137) — Mortgage of property — Mortgagee’s 
rights unaffected by mortgagor's subsequent 
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grant — Execution sale of mortgaged property, 
interest passing at — Purchase of mortgaged 
property from mortgagor's grantee — Priority 
of purchaser in execution of mortgagee's decree. 
—A mortgagor cannot, by a subsequent grant, 
derogate from the tights of his mortgagee to be 
paid his principal, interest and costs out of the 
property pledged ; the proper, and indeed the 
only, mode for the mortgagee, to realise his 
money under an ordinary Bengalee bond pledg- 
ing the laud, is to get a decree for it and to 
bring the mortgaged property to sale by pro- 
ce.-s of execution. (23 W.R. 3-38, 5 B.L.R. 450, 
R.) Wdere a mortgagee puis up mortgaged 
property to sale in execution of a decree, “ he 
sells the entire interest that he and the mort- 
gagor could jointly sell,” and not merely the 
right and inierest of the mortgagor, as they 
stood at the time of the sale. (23 W.R. 187 = 14 
B.L.R. 408 P.B., Appl.). Where mortgaged 
property was leased to one and granted to 
another and was subsequently purchased, in 
execution of the mortgage-decree, by the lessee’s 
transferee, it was held, in a suit by such auction 
purchaser against the vendee from the mortga- 
gor’s grantee, that the former was entitled to 
priority, in respect of the property, over the 
latter, and that he was not liable to pay 
rent to the latter. MUTIIORA NatH PAL v 

Chundermoney Daria, 4 C. 817- rDiss..5 

M. 184.] 

(13S) — Sitii on mortgage — Puisne mortgage 
not made party — Effect of decree. — To rooder a 
decree for foreclosure or sale ofiectual, the 
mortgagee mu^t make subsequent purchasers or 
iucumbranctrs parties to the suit, at least it he 
have notice of them, or if circumsiaoces exist 
which should have put him on inquiry as to 
the claim by them of an interest in the mort- 
gaged property, and where they are not made 
parties they ace entitled to redeem the first 
mortgage. VENKATA V. KANNAM, 5 M. 184. 

(4 C 817. R.; 2 B. G63, Dies.) [F.. ‘26 M. 
484 ; Appr., 23 A. 1 ; R., 10 B. 83, 17 M. l7, 

20 B. 390, 10 M.L.J. 347 ; D., 24 M. 171. J 

(139) — Two mortgages of same property — Sale 
in execution of decree by first mortgagee — Second 
mortgagee not made party to suit by first mort- 
gagee Decree aivariable to subsequent mort- 
gagee. — When mortgaged property is brought 
to sale under a decree upon a first mortgage, 
the purchaser takes it free from all subsequent 
incumbrances ; but a subsequent mortgagee, if 
he was not made a party to the suit in which 
the deoree was obtained, is still as he was before, 
entitled to redeem the property if he so wishes. 
The fact that the plaintiS was himself the pur- 
chaser at the execution sale, cannot affect the 
estate which passed by the sale. MOHAN 

Manor v. togu Uka, io B. 224. [R . lo A. 

520 = 8 A. W.N. 210, 13 A. 315. 13 A 432. 16 B. 
486, 20 B. 158, 20 B. 390, 22 B. 945, 1 O. C. 

107. 23 A. 1. 23 A. 25. 26 M. 537, 28 B. 
153.] 
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(140) — Mortgage — Suit by mortgagee for pos- 
session — Sale of mortgaged property by mort- 
gagor— Pre-eynption — pcssessiou — Pur- 

chaser for value without notice. ~ I limitation Act, 
1877, sch. II, A’o. 144. — Under a mortgage 
of the year 1S69, the mortgagee was entitled 
to immediate possebsion, but by arrangements 
between the patties, the mortgagor was allowed 
to remain in possession, the right o( the mort- 
gagee to claim pcssession being kept alive. 
The property was sold by the mortgagor in 
the same year. A suit ior pre-emption was 
brought in respect of such sale and decreed ; 
and the plaintiff pre-empior sold it in 1871. 
The morigagee sued the purchaser for posses- 
sion in 1883. The purchaser pleaded adverse 
possession for more thau twelve years. Held 
that the position of a person vvno purchases 
property by asserting a right of pre-emption is 
not analogous to that of an auction-purchaser 
in execution of a decree. Ho merely takes the 
place of tho original purchaser, and enters into 
the same contract of sale with the vendor that 
the purchaser was making. There is privity 
between him and the vendor, and he comes in 
under the vendor, and his holding must bo 
taken to be in acknowledgment of all obliga- 
tions created by bis vendor. (14 M. I .A. 101 = 
8 B.L.R- 1‘22, />.) And in the absence of evi- 
dence that the purchaser had been by fraud kept 
out of all knowledge of the mortgage, his not 
having notice of it otherwise would not a0ect bis 
liability ; for the principle on which Courts of 
Equity in England refuse to interfere against 
dona fide purchasers for a valuable considera- 
tion, when clothed with tho legal title, has no 
application to Courts in British India. DUItCiA 
PUASAD V. SUAMUHU NATH. 8 A. 86 = A.W. 
N. 1886. 11. [Diss., 141 P.R. 1907 = 93 P.W. 
R. 1907=67 P.L.R. 1908; R.. 13 A. 28, 1^ 
•O.C. 45.] 

(141) — Mortgage-decree on mortgage — Sale 
in execution— Conveyance of property — Second 
mortgage — Sale of equity of redemption . — 
Where a mortgagee sues upon his mortgage 
bond, tho Court should pass a decree for satis- 
faction of the claim from out of the property 
mortgaged and not from tho right, title and 
interest, which remained m the mortgagor. A 
sale in execution of a dicrcc under the mort- 
gage passed all the interest which passed by 
the mortgage to the mortgagee and any interest 
which remained m tho mortgagor. Where 
there has been a second mortgage, all that passes 
Under that is the interest that remained m the 
mortgagor after tho 0rst mortgage had been 
made, x.e., the equity of redemption. In asuit 
brought on tho second mortgage, the mortgagee 
will only be entitled to a decree for sale of tho 
equity of redemption, unless the first mortgagee 
has been mado a party to tho suit and bis 
mortgage has been declared invalid as against 
the second mortgagee. DOOLAL CHUNDER 
Deb V. GOLUCK MONEE DEI3IA. 22 W.R. 
360. 


Mortgage — continued. 
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(142) — First and second mortgages — Suit for 
sale of mortgaged property — Parties to suit — 
Decree. — Where there were two mortgages of 
the same property to difiereut persons on diller- 
eut dates, and the second mortgagee brought a 
suit on his mortgage without impleading the 
former mortgagee, and purchased tho property 
in execution of the decree therein, and the first 
mortgagee who had also sued on his mortgage 
anduotiined a decree for sale, brought tlio 
present suit against the previous auction-pur- 
chaser for a declaration that the property might 
be sold, held that the plaintitl's suit should be 
allowed, but that the decree should bo passed 
reserving a right to the defendant, i.e., the 
previous purchaser under the second mortgage, 
of redeeming the first.mortgago within a certain 
fixed tune. KANHAIYA LAL v. BANSIDHAR, 

A.W.N. 1884, 136. [dppl., 13 A. 288, F.B. = 11 
A.W.N. G3 : R., 8 A. 23 = 6 A.W.N. 310, 7 A. 
888 = C A.W.N. 95. J 

(143) — Suit by prior mortgagee — Second 

imcumbrancer not madeparly — Decree — Auction 
purchaser. — Where a prior mortgagee brings a 
suit on bis mortgage without making a second 
incumbrancer a parly to tho suit and a decree 
is passed therein, the latter is not bound by tho 
decree. While the purchaser in execution of 
that decree must be treated as if he had bought 
privately the interests of tho mortgagor and the 
first mortgagoe, when the second mortgagee 
sues on his mortgage against the auction-pur- 
chaser, a decree should be made in the form in 
which It would have been mado if the second 
incuinbrancer and the purchaser had both been 
parties to the original suit. The position of the 
second incumbrancer should not bo worse thau 
it would have been if there had been no pre- 
vious suit. Therefore it is open to him to 
question the account taken between tho first 
mortgagee and the mortgagor, and bo is not 
concluded as to the value of the property by 
tho bale which has followed upon the decree. 
On the other hand, bo cannot be in a better 
position, and therefore, before he can enforce 
bis mortgage right against the property, ho 
must still pay o0 the amount secured by the 
fir.Jt mortgage, whether or not that amount 
exceeds tho purchase-money. That would clearly 
be so, where the mortgagee himself is the pur- 
chaser, and it cannot be otherwise when tho 
property is purchased by a stranger. Tho pur- 
chaser is supposed to take the interests in the 
property which the mortgagor and the mort- 
gagee together could convey, and therefore, 
although money may still remain due to the 
mortgagee, no interest in the property is re- 
tained by him. NAOAMMAL v. VENKATAGIRI 
AIYAR. 8 M.L J. 298. (19 A. 532. R.) 

(144) — Mortgage — Second mortgagee's right 
to sell mortgaged-property after it is sold by the 
first mortgagee in execution of decree in suit to 
which second mortgagee, not a party. — A second 
mortgagee is entitled to a sale of tho property 
secured by his mortgage, subject to the rights 


C: VII— 38 
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o. the first mortgagee, even after the property 
has been sold lu execution of a decree on the 
first mortgage to which the second mortgageo 
was not a party. Debendra Narain Roy v. 
kamt.ar.vn Banerjee, 30 C 599 F B =7 r 

^ B 15 ^ Overruled.) iconf'[ 

Zb B. 153 = 5 Bom. L R. 892 : R. 3i C 737 i 

CL J. 531, 29 A. 385, P,B. = 4 A L i,V3 = A 

lo C# vV#N, 28 1 ; D, . 31 jil 4 ^^— 'irt\TT t 
298, 3 M.L.T. 397.] -*^5-18 M.L.J. 


(145)— Decree for sale of mortgaged property 
Subsequent lease by mortgagor— Execution of 
decree I urchase by decree-holder— Suit tor 
disposstssion of fessee-Lis pendens— 2Vans/er 
of Property Act, s. 52. — The respondents obtain- 
ed a decree for sale of mortgaged property 

upon their mortgage, buosequent to the decree 
the mortgagor leased the mortgaged property 
in favour oi the defendant appellant. In exe- 
cutioii oUhe oecree. the mortgaged property 
xvas so d and purchased by the respondents 
themselves. The suit was for dispossession of 
the lessee, defendant. The defendant pleaded 
that the lease was fair and binding on the 
plaintifi. having regard to the fact, that there 
was no active prosecution of plaintiS’s suit for 
a number of years so as to entitle him to the 

Transfer of Property 
Act. Held, that the plaintiff is entitled to a 
decree. It is unnecessary lor the plaintifi to 
can m aid the provisions of s. 52 of the Trans- 
fer of Property Act, because in no event can 
the lessee, who detivta bis title from the 
mortgagor, acquire an interest in the leased 
property prejudicial to the rights of the mortga- 
gees who become the auction purchasers of the 
property a mortgagor, ordinarily, cannot 
without the concurrence of his mortgagee 
execute a lease which would be binding upon 

the inortgagee. He may execute a lease which 
may be binding upon himself, and so long as 
the mortgagee does not interfere with the 
possession of the lessee, so long may the lessee 
enjoy the benefits of that lease. Wazir Alt v 
Moti Chand, 2 A.L.J. 294. 

Mortgage— Conditionagainst alienation 

Purchase of equity of redemption— Extinguish- 
ment of security— Itis pendens. — Where land 
mortgaged first to one person with a condition 
against alienation is again mortgaged to another 
person, and afterwards sold to the first mort- 
gagee pending a suit against the mortgagor on 
the second mortgage, the second mortgagee’s 
right, under his mortgage, cannot, be affected 
by the sale to the first mortgagee pendente lite, 
but neither can such puchaser deprive the first 
mor^agee of the rights he may otherwise have, 
by virtue of bis prior mortgage and the condi- 
tion against alienation. The purchase of the 
equity of redemption by the mortgagee does not 
necessarily extinguish the original security, 
when It IS manifestly intended to keep it alive. 

Narain v. Koteshar Nath. 2 A 

826. iExpl., 4 A. 618.] 
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{Ul)— Recital inmortgage-deed—EjJectthere- 
on purchaser.— VJhetQ a mortgaged property 
has been sold, a recital contained m the mort- 
gage-deed will bind the purchaser also. BUR* 
KUR RAM KISHBN SINGH v. LALJI RaM. 

Phulji and anant Ram, 13 C.P.L.R. 1. 

C. 268. 17 A. 428, F.) [R., 13 C.P.L.R. 69.] 

(l4S) Mortgage — Sale of property subject 
to morlgage^Proclamatton of sale,' Recital 
of mortgage in-Civ. Pro. Code, s. 295.— 
ihe defendant No. 2 mortgaged a share of a 
village to the plaintiff for a certain sum of 
money. He subsequently mortgaged certain 
land, being part of that share, to the defendant 
No. 1. The first mortgagee brought a suit 
against the mortgagor and the second mortgagee 
for the sale ol the mortgaged share and obtained 
a decree. The share was sold in execution of 
the decree and was purchased by the plaintiff. 
*.e., the first mortgagee. The proclamation of 
sale specified that the property was liable to the 
second mortgagee’s mortgage. The plaintiff as 
purchaser of the share brought the present suit 
for possession of the l.aud mortgaged to the 
second mortgageo. The latter pkaded that the 
plaintiff purchased the land subject to his mort- 
gage and was bound to piy that mortgage. 
Held that, before it cau bo said that the pur- 
chaser of immoveable property at a sale in exe- 
cution of a decree has purchased it subject to 
a mortgage i.e,, has purchased only the equity 
of redemption, it must be quite clear that the 
Court sold him the property subject to the 
mortgage. Ganga DIN v. CIIET, 6 O.C. 76. 

(149( — Prior mortgagee accepting payment at 
second ?nortgagee’s foreclosure — Effect- — if the 
first of two mortgagees accepts from auction- 
purchaser at execution-sale, made at foreclosure 
of mortgage of the other, any money in satis- 
faction of his prior lien, it is incompetent to 
any persoo claiming under him fo proceed 
against the property again. .J.^NKEB PER- 
SHAD V. Baboo a.ioodhya Doss. 23 W. R. 
251. 

(150) — Arrears of Government revenue — Sale 
—Prior registered mortgage. — Sale for arrears 
of revenue of property which, after its 
hypothecation to Government as security (along 
with other property) bad been mortgaged (the 
registration of the mortgage having been effect- 
ed prior to that of the security). Held chat 
though the purchaser took the property subject 
to the prior registered mortgage, yet the mode 
in which the property had been dealt with by 
the mortgagor entitled the purchaser to require 
that the other property should be first applied 
in satisfaction of the mortgage-debt. TOOLSEB 

Ram v. Munno Lall, t W.R. 353. [R., 7 A. 

71l = A.W.N. 1885. 191.] 

(151) — Mortgage — Subsequent bill of sale — 
Re^isfrafton of bill of sale— Priority.— A bill of 
sale to a plaintiff was neither executed nor 
registered until after a suit had been iostitated 
to enforce a prior mortgage. The plaintiff 
who purchased at such a time was held to be 



597 


THE ALL INDIA DIGEST. 


598 


Mortgage — continued. 
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entitled to take notbmg as against the mort- 
gagee or as against tUe deleudaut ciaimmg 
under him under a decree which directs the 
sale of the property in satisfaction of the mort- 
gage, even though the deed of sale be registered, 
and the mortgage not registered. PULUCK 
DHAUEEKOY V. iMOUABEER SlNGH, 23 W.R. 
382. 

(15:2) — Mortgage — Lien — Vendor and pur- 
chaser. — Where it was proved that the plaintifi 
m a later suit had previously obtained a decree 
against his defendant’s vendors on the footing 
of an alleged mortgage, in which alleged mort- 
gage were hypothecated all the propertie.s of 
the deleudaut’s vendor, for the very debt the 
plaintiff sought in such later suit to enforce as 
a mortgage against the defendant’s laud, 
though by his conduct, he treated his security 
as a mere bjnd, in which bis debtor bad under- 
taken to give a general lien over his property, 
held that the plaintifi could not interlere witb 
the possession of the defendant, obtained by 
purchase for valuible consideration. 

DYAL BANER.JEE v. RaMKULPO MOOKER- 
■lEE. W.R. 1864. 325. [/•’., l-J W.R. ‘.^09. J 

{153l — Rights of bona fide mortgagees and 
vendees. — Bona fide purchasers and mortgagees 
arc not to be deleated by any oumuer of etrlier 
obligations in the hands ol third parties, who 
were never in possession of the lauds in ques- 
tion. Ramessur BHOMICKv. POORAN CHAND 
GOIiACHA. W.R. 1864. 225. 

(154)— CondifioH for sale without Court's 
intention — 6ale in pursuance thereof -Et)ect . — 
Held, that, gjoerally speaking, in a simple 
mortgage, a ^^ower of private stlo is invalid, 
but that, II a sale i.s held in professed exercise 
of such a power, it is not to be impeached, but 
the mortgagor may sue for damages, if be can 
show that bo was damnified. VVborc the sale 
has been bold and mortgagor has bad seven 
months’ notice, he cannot in justice recover 
possession from a 6o»ta fide purchaser for value. 
Ml Nan Mya V. Nga Hmi. U.B.R 1909, let 
Quarter, Mortgaged. lU.B.R. 1907, Mortgage 
1, Expl.\ 3 W.R 157. 30 M. Gl. D.) 

(165) — Mortgage — Prior simple and subse- 
quent usufructuary, mortgages over same pro- 
perty--Sale by mortgagee under his simple 
mortgage — Rights of mortgagee as against auc- 
tion purchaser. — One K.M- heldasimple mort- 
gage over certain land and a subsequent usu- 
fructuary mortgage comprising the same land. 
Ho brought a suit for sale on the simple mort* 
gage and had the mortgaged property sold, 
notifying his lien under the usufructuary mort- 
gage. The mortgaged property was purchased 
by one H.8. who, being refused po>se8aion, sued 
the mortgagor and the mortgagee for recovery 
of possession of the property purchased by him. 
Held that H. 8. was entitled to possession and 
that K.M. if under the circumstances he had 
any remedy at all , had no more than a right to 


Mortgage — continued. 

10. — Sale of mortgaged property — conid. 

I redeem the plaintifi as a purchaser under the 
decree on the first mortgage. HarNAM SINGH 
V. BISHAN SINGH, A.W.N. 1894, 136. 

(156) — Sale of property mortgaged, objector 
claiming to prevent, txability of, to pay decree 
amouyit aue by mortgagor . — Where the claim of 
an objector has been disallowed but ho wishes 
to save the mortgaged property from sale, he 
would be bound to pay whatever the morigugor 
was liable to pay under the decree. KlSHWN 
KISHORE GHOSE V. SREEMUTTY GAETREE 
DEBIA, 7 W.R. 493. 

{\bl)—Two properties mortgaged — One sold to 
satisfy a prior claim— Second property alone 
liable. — Where two properties arc mortgaged 
under a second mortgage and one of them is 
swallowed up by a first mortgage, the whole 
burden of the second mortgage falls entirely on 
the remaining property, the owner of which has 
no right of contribution itgainst the owner of 
the property sold to satisfy, the first mortgage- 

Bohra thakur Das v. the collector 

or ALIGARH, 3 A.L J. 439=A.W.N. 1906, 
150 = 28 A. 593. (•24M.9G.L.) [L.. 3 A.L. 

J. 441 -A.W.N. 190G. 161, 29 A. 233 = A.W.N, 
1907, 31 = 4 A.L.J. CG. 11 C.L J. 039; A^irmed, 
12C L.J. 272. P.C.] 

(158) — Transfer of Properly Act, s. %2—Part 
of property sohx to satisfy earlier mortgage— 
Subsequent mortgagee party — Contribution . — 
When property subject to a second mortgage is 
sold in execution of a decree obtained on a first 
mortgage in a suit to which the second mortga- 
gee was a party, the purchaser, whether he be 
a decree-holder himself or an outsider, takes 
the property free of all claims under the 
second mortgage. One B mongigod his pro- 
perty to plaintifi. He and his brothers again 
mortgaged their respective shares to M. 8 then 
mortgaged his share to plaintifi. Plaintifi 
obtain^'d a decree on his first mortgage, to 
which M was a party being interested in redeem- 
ing B’h share, sold the property and himself 
purchased it. The plaintifi then redeemed M’s 
mortgage and brought a suit on his third 
mortgage claiming the whole amount against 
S’s share. Held, that B’s share, having been 
entirely swallowed up by the prior incumbrance, 
no right of contribution in respect of tbo 
second mortgage can bo enforced against that 
property and the whole burden of the second 
mortgage must fall on the property of S. BALDEO 
Prasad v. Sheo Dial, 3 A.L J. 441 = A.W. 
N. 1906, 161. 

(159) — Mortgage — Joint mortgagees — Sale 
and purchase by one of the co-mortgagees sepa- 
rately under another decree of part of mort- 
gaged property— Effect of such sale in lieu of 
other co-mortgagees. — Whore one of several co- 
mortgagees brought to sale and himself pur- 
chased under a separate decree a portion of tbo 
property jointly mortgaged to himself and 
others, notice of the joint mortgagees’ lien 
having baoQ proclaimed at the sale : Held, that 
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10.— Sale ot mortgaged property— con(d. 

whatever effect such separate sale and purchase 
might have on the lieu of that particular mort- 
gagee under the joint mortgage, it could not 
Jiuect the lien of the other joint mortgagees. 

Nar.^in, fl.W.N. 

ioyj, 101. 

(iOQi— Mortgage fora term of years— Mort- 
gagor having no title over portion of the pro- 
perty mortgaged— Mortgagee s right of sale— 
transfer of Property Act (IV of IhSi!). — When 
a person mortgages some property to another to 
secure payment of a certaiu debt after a term 

of jears, and it turns out that the mortgaf^or 
has no ownership over a ponion of the property 
mortgaged, the mortgagee is at liberty lo 
bring the remainder of the property to sale 
Dotwithbtandirjg ibat the term tixed has not 

expired. Venkatrao V. Mahableshw \K 
3 Bora. L.R. 876 = 26 B. 241. 

Selling under poicer of sale— Deprecia- 
tory condition— Auction — Conditions of salt — 
Iransfer of Property Act [l\ of 1882). 5. 69— 

Principal ana Agent — Knowledge of the agent 
—Silence.— A mortgagee in selling the mort- 
gaged property under a power of sale, contained 
in the mortgage-deed, covenanted with the 
purchaser that “the purchaser shall accept 
such title as the vendors can give and shall not 
require the vendors to enter into any other 
covenant except a covenant that thay have not 

I * . * not raise any question or 

objection to the title and shall be hela bound to 
accept such title as the vendors possess : ” Held, 
that this condition had a depreciatory tendency 
A mortgagee exercising the power of sale is. both 

under an obligation to 
sell the mortgaged property under such condi- 
tions as an owner would reasonably use in the 
sale of his own property. The conaitions of 
saio at ao auctioo should not be merely written 
and read over at the time of sale; but they 
should be circulated in the auction room and 
widely distributed among the bidders before the 

sale. The power to sell under specialconditions. 

though it may give in ceriaiu circumstances a 
mortgagee a wider discretion than he would 
otherwise possess, does not entitle him need- 
lessly to use depreciatory conditions, while 
the protection afforded to a purchaser, by a 
clause which entitles a mortg-igee to sell sub- 
ject to any special or other stipulations, ex- 
empting the purchaser from any liability to 
enquire into the necessity, expediency, pro- 
priety or regularity of the sale, is qualiffed by 
the condition that be must not have purchased 
with notice. Chabildas v. Dayal Mowji, 

6 Boro. L.R. 557, C. A., confirmed by Privy 
Council at 9 Bom. L. R. 1062. 
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sum the mortgagee is justified in refusing to 
accept It. DoOLABHDAS v. ChHABILDAS. 1 
Bom. L.R. 273. 

(163) Purchaser in execution of decree on 
prior mortgage when sale takes place after sale 
on subsequent mortgage — Mortgaged property 
sold twice in execution of decrees on prior and 
subsequent mortgages — Prior and subsequent 
^norigages— Transfer of Property Act, s. 85— 
Josstsston, Suit for. — A purchaser at a sale 
eld in execution of a decree for sale on a first 

w a person in possession of 
the property, the decree having been obtained 
in a suit brought in strict accordance with 
s- 65, Transfer of Property Act. is entitled to 
possession as against a purchaser at an earlier 
sale held in execution of a decree for sale ob- 
tained in a suit brrught on a second mortgage 
in defiance of the rulel lid down in that section. 

7 o'c ^24^^^^^^^ Pbag Narain, 

(lG4)--2*’aifure of consideration for mort- 
gage— 2^o sale under mortgage. — Where a mort- 
gage-bond failed for want of consideration 
th. refer, the mortgaged property cannot be 
brought to sale under the mortgage. R.B. 

Bal.u’rasad v. Bidur ra.m, 4 C P L.R. 120. 
[D., 1 N.L.R. 146. J 

il65) — Sale of mortgaged property — Remedy 
of mortgagee. — Property subject to a mortgage 
can be sold and the mortgagee’s remedy is to 
enforce his mortgage against the purchaser and 
he has no right to cancel the sale of the equity 
of redemption. GUNESH v. NaoO RaO, 3 
C P L R. 156. 

(166)— Sir land — Mortgagee entitled to bring 
to sale entire rights of proprietor — Right to bring 
those rights to — Where a mortgagee wa^ 
entitled to bring to sale the entire rights, i. e-, 
the possessory and the cultivating rights of the 
proprietor in a sir land, he could bring those 
rights to sale, though, by operation of law, the 
mortgagor would become the occupancy tenant 
of the sir land. DlWAX ZaLDISINOH v. 
CHH.ADAMILAL, llC.PL.R, 133. f06s., 17 

C.P.L.R. 33.] 

(167) — Mortgagee not to bring mortgaged pro- 
perty to sale twice over in satisfaction of mart 
gage-debt . — A mortgagee cannot sell the mort- 
gaged property twice in satisfaction of bis mort- 
gage. He cannot sell it first for a portion of 

^ A ^ ^ ^ a. I ^ ^ • - t 


(162) — Sale— Power of sale for interest in 
arrears.— Where a mor.gagee rightly exercises 
his power of sale for arrears of interest the mort- 
gagor, if he wishes to stay the sale, must pay 
up all the interest which is due up to the date 
of payment, and that if he tenders a sm.aller 


6<*gc. xie eaniioc sen 11 nrst lor a portion 
the mortgage debt and then a second time for 
the remainder. Once he has exercised bis right 
of sale, he has parted with his right over the 
mortgaged property and the mortgage becomes 
extinguished. BANOOBI v. UTTAMCHAND 

Lakshmichand. 1 C.P.L R. 79. [i?., 9 C.p. 

L.R. 30.] 

(168 ) — Of tenant's holding — Decree for rent-“ 
Sale of the holding in execution — Purchase by 
landlord — Decree and sale fraudulent and col- 
lusive — Lien, how affected. — A tenant, who bad 
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mortgaged his holding to a third person, con- 
iessed judgment, in a rent suit brought against 
him by the landlord and allowed the holding 
to be sold m execution of the decree. I'ho 
landlord, himseli, purchased the holding. A 
suit was brought by the mortgagee for a decla- 
ration that the decree and sale were fraudu- 
lently and collusively obtaiced and the mort- 
gaged property was not free from the liability 
created by the mortgage in his lavour. Tbe 
MunsifI decreed for tbe plaiuti0 but tbe Subor- 
dinate Judge reversed tbe decree on tbe ground 
that, as against tbe landlord, there was no 
cause ot action. On appeal, tbe High Court 
held, that if the decree and sile were bona fide 
tbe plaintifi would have had no cause of action 
against the landlord ; if they were not 6ona 
fide, as in the present case, the mortgagee 
under the tenant would have the same right to 
proceed against the landlord a^ be would have 
against the tenant, his mortgagor. K.VM SauaN 
Das V. RAM Peugash Das. 32 C. 283- 

(IQO)—Saleof property on first mortgage^ 
Purchase by decree-holder — Suif on secona mort- 
gage — One mortgagee the same as first — Sale of | 
property for a second finie.— The property in 
dispute was mortgaged first to M, then lo M 
and S and then to tne appellant. M brought a 
suit for sale upon the first mortgage, obtained a 
decree, sold tbe property and purchased it 
himself. M and S thou brought a suit upon 
the second mortgage and obtained a decree. 
To this suit the appellant was a party. Held, 
that M and S could again sell the property 
which was sold in execution of the decree on 
the first mortgage, inasmuch as M, by his 
purchase, did not become full owner, as the 
property was subject to two other mortgages. 
MUULIDHARV. SHEU SINGH, 3 A.L.J. 238 = 
A.W.N. 1906, 112. 

U70)— Pwrc/iase by— Of mortgaged property 
prior to sale in execution of his mortgage-decree. 
— Whore, prior to the sale in execution of his 
mortgage-decree, a mortgagee purchases the 
equity of redemption in the mortgaged property 
in the name of a beuamidar, his subtcquenc 
purchase of the property at a sale held in exe- 
cution of his mortgage- decree can pass no title 
to him. cmJTTKUPUT Singh v. Mahara.i 
BAHADOOR SINGH. 9 C.W.N. 225, P.C. = 32C. 
198-2 A.L.J. 190 = 32 I. A 1. [D., 31 C. 427 

= 4 C.L.J. 495=11 C.W.N. 1 ; It., 34 C. 999 
= 11 C.W.N. 889 = 6 C.L.J. 410.] 

(Ill)— Decree-holder allowed to purchase 
mortgaged property — Purchase by benatnidar 
for decree-holder for lesser sum — Execution 
for 6afance.— Where, upon an application for 
sale of certain property in pursuance of an 
order absolute for sale, the decree-holder ob- 
tains leave to purchase the property upon the 
undertaking to pay the full decretal amount 
for it, and tbe property is purchased benami 
for him, at a less sum, and the judgment 
debtor does not object at the time, held, upon 
the deoreo-boldcr applying for a personal decree 


/M o —CO n t i n u ed . 
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for the biUnce, that the judgment-debtor, 
having the remedy to get the sale sot aside in 
due coarse of law, cannot object to tbe 
decree-holder executing his decree for tho 
balance, although the purchase by the decree- 
holder was an abuse of tbe process of the Court , 
Durga V. BHAGWAN Das, l A.L.J. 486. 
[R,, 4 C.L.J. 247.] 

(172) — Mortgage — Subsequent sale of portions 
in execution of simple money decree — Purchase 
of equity of redemption by mortgagee — //is 
rights . — The appellant obtained a mortgage 
of fifteen biswas in four villages which repre- 
sented tbe entire interest of the mortgagors. 
Some years subsequent to this mortgage tho 
defendant-respondent sold under a simple 
money Decree which bad been obtained by him 
against the mortgagees, a five Biswa share of 
each of tho four villages and purchased those 
shares himself. Two years after, the plaintiQ- 
apptllant instituted a suit for the sale of tho 
mortgaged property including also the defond- 
aiit-respondent as a party to the suit. 
Before the date fixed for the sale of the pro- 
perty, tho mortgagors convoyed the mortgaged 
property to iho plaintitl-appollant, who certi- 
fied to tbe Court the discharge of his debt 
under s. 258. But the defendant-respondent, 
being no party to the sale, objected to the 
mutation of names in respect of the five Biswas 
in each village which bad been purchased by 
him. Tho objection being allowed by tho 
Hevenuo authorities, tho plaintilT appellant 
applied for execution for his one-tbird decree 
as against the five Biswas so remaining record- 
ed in tbe name of tho defendant-respondent, 
and his application being rejected on tho ground 
that his decree bad been satisfied, bo instituted 
the present suit. Held that the repre.sentativos 
of the mortgagors were necessary parties to the 
suit, and that tho pUintifI appellant was 
entitled to contribution to the extent of one- 
third of his decree against tbe defeu lants-res- 
pondents. with interest upon ono-third of the 
decree up to the date of payment. SETH 

Shapoorjee v. AliUUL Rahim, 1 A.L.J. 
564. 

(173) — Property of mortgagor sold under 
decree absolute on mortgage — [tight of mortgagor 
to question validity of sale . — A mortgagor, whoso 
property has been sold under a decree absolute 
on the mortgage, may come in ai>d question 
the validity of tho sale, although bis right to 
redeem may have been long since extinguished 
by the decree ; and a person to whom he has 
transferred his interest may also do the same. 

Gogam ahad Chowdhury v. Judhister 
Chunder Shaha, 30 C. 142 = 7 C.W.N. 305. 

(174) — AV( 7 /t{;«nce of purchaser to have pro- 
perty purchaser freed from mortgage — Liabi- 
lity of purchastr to pay mortgaged debt . — A 
vendee sued to enforce the specific performance 
of a contract of sale. The vendor and the 
mortgagee of the property purchased were 
made defendants in a suit. A decree was passed 
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10. Sale of mortgaged property— contd. 

m favour of the vendee, directing him to pay 
the purchase-money (in which was included 
the mortgage amount) into Court to the 
credit of the mortgagor. The decree was 
wrong. It should have provided for the pay- 
ment of the mortgage-money to the mortgagee 
hrst. Neither the vendee nor the mortgagee 
applied to the Court to set right Die decree. On 
being asked by the mortgagee, the vendee paid 
the mortgage-money into Court to the credit 
of the mortgagor, and the money paid into 
Court was dissipated without the mortgac^e 
having been paid ofi. Thereupon the mortga- 
gee sued both the mortgagor and vendee for 
the mortgage-money. The question was whether 
the vendee or the mortgagee was to be the loser. 
iJe/a, that, the mortgagee having drawn the 
attention of the purchaser to the fact that his 
mortgage had not been paid, it was the interest 
of the purchaser before he parted irrecoverably 
with the purchase-money, to have seen the 
property freed from all liability for the mort- 
gage debt. The purchaser having failed to take 
proper care, he washable for ihe consequences. 
Ibe mortgage money having become dissipated 
he was liable lo pay it over again. There was 
no law or equity which relieved him from tbe 

responsibility. Kandasami Gramani v. 
Jagathamua Ammal. 10 M L.J. 353 . 

(173) -Mortgage — Decree agavist Hindu 
/af/ier only- Death of father before execution^ 
Noti^ to sons -Consent of guardian— Petition 
to set aside sale.— X mortgage decree was obtained 
against a Hindu father in a suit in which his 
minor sons were made parties. Before the 
decree could be executed, the father died. The 
deoree-holder executed the decree against the 
judgment-debtor’s sons after a guardian ad 
litem was appointed and the mortgaged property 
was sold m auction. The sons through their 
guarman put in a petition to set aside the sale 
on the ground tnac no order absolute was 
obtained and that no notice was given to them. 

In the petition, no objection was taken as to 

the want of consent of the guardian before he 

the Court. 

Held (1) that the action of the Court in makiutt 
such order was merely irregular and did not 
vitiate the snle, especially where no objeotion 
on that score was taken in tbe Courts below 
and the same guardian applied on the minors’ 
behalf to set aside the sale ; and ( 2 » that no 
notice was necessary to the father’s representa- 
tives. The suit was against a father and sons 
forming a joint Hindu family and it was quite 
unnecessary to join the sons as representatives 

death ODAYANASAMY 
IE\ER V. ALAGATPA CHETTY, 14 M.L J 
342. (7 C.VV.N. 774. E.) 

{m)— Transfer of Property Act— Purchase 
by prior mortgagee »n execution of decree under 

later mortgage -Validity of sale.— Where, in 

execution of a mongage decree, the prior mort- 
gagee purchased ibe mortgaged property, the 
^le was not invalid. KUTTAN Nayar v 
KrisHNAN MuSSAD, 12 M.L.J. 390. 


Mortgage — continued. 

10. Sale of mortgaged property— confti. 

of mortgaged pro- 
perty^ale pending insolvency applicaticn by 

'f^rtoagor-Judgnient-debtor—Declaration of 

insolvency subsfquent to sale whether , affects saU 
-Civ Pro. Code, 1882, ss. 344 . 351. -In this 
case, the sale of the mortgaged house in execu- 
tion was set aside by tbe Subordinate Judge on 
the ground that the pendency of an insolvency 
application by the mortgagor judgment debtor 
at the time of the sale rendered it illegal and 
void. The District Judge, on appeal, confirmed 
the order. Held, cancelling the order that set 
aside the sale, that the Civ. Pro. Code, does not 
provide that any consequences in derogation of 
the ordinary rights of judgraent-croditors shall 
follow from a mere application by tbe judgment 
debtor under s. 344 of the Code. It is only 
when a receiver is appointed under s. 351, that 
the property of the insolvent vests in the receiver 
under the provisions of s. 354 and the rights 
of the creditors are interfered with, and such 
an order cui under no circumstances have any 
retrospective effect. ISHWAR LAKHMIDAT v. 
Har-iivax RAM.II. 21 B. 681. 

1178)-Ctr. Pro. Code. 1882. ss. 310-4, 311 
Apphcibilxty to sales in execution of mortgage 
decree -Ss. :S10-A. and 311, Civ. Pro. Code, 
applied to sales of mortgaged property which 
had taken place in execution of mortgage 
decrees MaLIKARJUNADU SETTI v. LINOA- 
*^;URTI Pantulu. 2S M. 244. P-B. = 12 M.L J. 
279. (25 C. 703. Commented oh; 19 A. 205. 25 
^•*04. 22 M. 286. Appr.) [7?^ , 31 C. 863 = 8 
C.W.N. 694, 31 M. 354= 18 M.L J. 259 = 3 M. 
L-T. 281 ; R.. -28 M. 473= 15 M.L.J. 126. 2 N. 

L R. 137. 7 C.L.J. 1 . 5 M L.T. 278.J 

. Mortgage — Suit to recover mortgage- 

debt by sale of rnortrjaged property— Proper ty 
sold to realize — Municipal taxes — Personalclaim 
— Limitation Act, 1877, arts. 97 and 116 — 
This was a suit brought on the 7th August. 1896. 
by the mortgagee against the mortgagor, for 
recovery of the mortgage-debt by sale of the 
mortgaged property, and from the mortgagor 
personally, based on a registered mortgage 
deed, dated the 29th July, 1986, which pro- 
vided that the debt was payable within two 
years. Oq the loth August. 1990. the mort- 
gaged property, tbeu in possession of tbe mort- 
gagee, was sold for non-payment of Municipal 
taxes and purchased by the son of the mortgagee. 
Held, that the plaintiff had no claim against 
the mortgaged property, which was sold for 
arrears of municipal taxes free from all incum- 
brances. Held, further, reversing the decisions 
of tbe Lower Courts, that, as regards the per- 
sonal claim for the amount due on the mort- 
gage. art. 97, Limitation Act, 1877, was appli- 
cable, and the plaintiffs had, under that article 
and art. lJ 6 , six years to bring their suit from 
the time when the mortgaged property was 
sold and they were dispossessed on the 7th 
Novemb-=*r. 1890. Harnarain* DaS v. SARUP 
Lal. P.L R. 1903. p. 201. 

(180)— Suif for sale premature — Decree ob- 
tained tn part on confession of judgment by some 
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10. — Sale of mortgaged property — contd. 

of Oie defendants — Second suit to recover 
balance of mortgage-debt, maintainability of — 
Cause of a*'tion, accrual of — Transfer of Pro- 
Veriy Act. s.90 — Civ. Pro Code, s 244, appli- 
cability of. — A usufructuary mortgage of a shop 
was made in favour of the plaintiff, with a 
dwelling bouse as a collateral security. In 
execution of a money decree against the mort- 
gagor, the house was sold and purchased by 
the defendants subject to the mortgage. Before 
the expiry of the term of the mortgage, the 
plaintiff brought a suit to recover the mortgage- 
debt by sale of both the shop and the dwelling- 
house. This suit was decreed against the 
representatives of the mortgagor, who confess- 
ed judgment, but it was dismissed as prema- 
ture against the purchaser of the house. After 
the expiry of the mortgage, a second suit, was 
brought by the plaintiff to recover the balance 
by sale of the dwelling-house. Held, that this 
second suit was not barred, the cause of action 
arising on the expiry of the term of the mortgage 
and on the prooceds of the sale of the shop prov- 
ing insufficient for the satisfaction of the plain- 
tiff’s claim. It was not now open to the defend- 
ant purchaser to contend that the plaintiff’s 
claim ought to have been included in the first 
euit, when he was allowed to defeat it on the 
ground that it was premature; and neither s, 90. 
of the Transfer of Property Act, nor s. 244, Civ. 
Pro. Code. was applicable to the present case. 

Ganga Ram v. Kanhaiya Lal, 27 A. 254 = 
A.W.N. 1904. 236 = 1 A.L.J. 649 

(181) — Sale by first mortgagee — Kfject— Rights 
of puisne incumbrancers luho were parties — Sale- 
proceeds, lien on— Withdrawal of money by 
third mortgagee — to enforce lien by second 
mortgagee — Limitation — Limitation Act iXV of 
1877), sch II. art. 132— Ciy. Pro. Code, ss. 244, 
2d5— Transfer of Property Act (W of 1882), 
*- 78--— when property is sold under a decree 
obtained by a first mortgage in a suit, in which 
the puisne incumbrancers were parties, it passes 
into the bands of the purchaser discharged 
from ail incumbrancers. But the rights of the 
puisne incumbrancers are not extinguished or 
discharged by the sale but transferred thereby 
to the surplus sale- proceeds. Where a second 
mortgagee, who had been made a party in a 
first mortgagee's suit, took no steps to enforce 
his lien on the surplus sale proceeds, but, sub- 
sequently, a third mortgagee, who had notice 
of the second mortgagee’s claim brought a suit 
on bis mortgage without making the second 
mortgagee a party and withdrew the surplus 
sale-proceeds in satisfaction of hia mortgage : — 
That a suit brought on bis mortgage by the 
second mortgagee wberoin be seeks to enforce 
his lien on the surplus sale-proceeds in the 
hands of the third mortgagee is governed bv 
Art. 132 of sob. II nf the Limitation Act and 
not by art. 120. BRRHAM DEO PHASAD v. 
Tara Chand, 9 O.W.N. 989 = 33 C. 92. i6 0. 
W.N. 856. 27 0. 180, R.) [Appl.. 38 P.L.R, 
1909 = 87 P.R. 1909.] 


Mortgage — continued. 

10.— Sale of mortgaged property— conM. 

(182) — Mortgage — Sale of mortgaged property 
suit by simple mortgagee — 'Transfer of Pro 
perty Act, s. 67. — By a mortgage deed executed 
on the 28th May, 1885, one-third share of a 
village was hypothecated as security for pay- 
meni of a loan with interest at Ks. 12 per cent, 
per annum. The mortgagor agreed to pay 
interest out of the profits of the mortgaged 
property every six months and the mortgage 
was for a term of three years. There was a 
further agreement that, on default m payment, 
the mortgagee would obtain posse.ssion of the 
mortgaged property. The mortgagee’s suit, in 
which be prayed for a decree for a sale of the 
property, was instituted on the 8th November. 

1900, when a suit for possession under the 
terms of the mortgage deed bad become barred. 
Held, that in view of the provisions of s. 07 of 
the Transfer of Properly Act, as the mortgage 
was not iui usufructuary one, the mortgagee 
had a ngut at any time after the 26th May, 
1885, wLeu the money became payable, to him 
to institute a suit for sale. KUN'AK BINDA 

Bakhsh Minor v. AitouL Samad Khan 6 
O.C. J51. [Not I'\ 6 O.C. 151.] 

{IS3)— Mortgage — Execution of, decree mort- 
gagee's right to put up for sale anypoition of 
mortgaged properly tn. — Where more than one 
property is subject to a mortgage-debt in execu- 
tion of his decree on the mortgage the mort- 
gagee is entitled to put up for sile whatever 
portion of the mortgaged property it is 
necessary to sell in order to realise the amount 
of the debt. Mussammat OhanDO BllU v. 
MUSSAMMAT blSMlLLA KHANAM. 6 O.C. 197. 

(184) — Application for re-sale of mortgaged 
property— Execution of deertes- Limitation.— 
In a suit on a mortgage- bond, the order for sale 
was made absolute on the 3fd November, 1694, 
On the 23rd November, the decree-holder 
applied to have the property sold and in 
January, 1898, it was sold. In October, 1898. 
the sale was sot aside and on the 19th April, 

1901, the decree-holder, setting out the above 
facts, applied for re-sale of the property. The 
judgment-debtors contended that the applica- 
tion was barred by limitation. The first Court 
dismissed, and the Court of first appeal allow- 
ed, the applicition. Held, that me applica- 
tion of the 9th April. 1901. was not a fresh 
application but one. to revive the proceedings 
on the former applicition from the time when 
they became irregular. The result of the 
order setting aside the sale was not to dismiss 
the application for sale but to annul tbo pro- 
ceedings in the former application afier they 
became invalid. The order allowing the appli- 
cation of the 19th April, 1901, was therefore 
a proper order. INAYAT ALI v. BH \YA GAYA 
PERSHAD, 6 O.C. 199. 

(\35)— Mortgage. Suit for recovery of money 
due on— Anomalous mortgage — Interest— Claim 
for recovery of, by sale of mortgaged property 
—Damages— Limitation Act, sch. II. art. 116. 
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JO.— Sale of mortgaged property— coji/d. 

The plaintiff sued the defendant for the re- 
co\ery of certain sums of money as principal 
and interest alleged to be due upon a mortgage 
executed by the latter in favour of the former 
on December 11th, 1898. He claimed to be 
entitled to recover these sums by sale of the 
mortgaged property Heid, that. havin[» 
regard to the terms of the deed, the mortgage 
was an anomalous mortgage, that the parties 
did not intend that the mortgagee should, in 
any event, be entitled to a decree for sale in 
respect of the interest, that he was entitled by 
way of damages to interest for six years previ- 
ous to the suit under art. nc, Limitation Act. 
and that, under the circumstances, the inte- 
rest awarded as damages could not be held to 
be a charge on the laud. Ram P.\asHADv 
Umkao. 7 O.C. 11. 

(186) — ffppolhecation of Uco iievis— Condi- 
tion that if money should not be recovered from 
first Item, second item might be proceeded against 
—Subsequent hypothecation of second item— 
Decree and execution sale of both pro- 
perties at once in execution — Validity.— 
A person hypothecated his property A to the 
defendant and by the bond it was agreed that 
if the money should not be recovered from A 
the defenaant might realize it from other 
property B. Subsequently the same person 
hypothecated his property B to the plaintifi. 
The plaintifi and the defendant respectively 
obtained decrees under their bonds and proceed- 
ed to sell. The defendant put up for sale and 
purchaser! properties A and B. The plaintifi, 
in execution of bis decree, on the same day' 
also purchased property B. The plaintiff then 
brought the present suit to recover possession of 
the property so purchased by him on the ground 
that the defendant was not entitled under his 
deed to proceed at once against property 
A and against property B, but should, in 
the first instance, have proceeded against 
the former. Held that as the property A 
and the property B did not fetch a sufficient 
sum to satisfy the defendant’s bond, it was 
immaterial whether the defendant should have 
proceeded first against A before having recourse 
to B, that the result showed that the sale of 
A would not have discharged the defendant’s 
bond and that his lien would still have taken 
priority over that of the plaintiff, and that 
therefore the suit should be dismissed. 

Bhawani Prasad v. Narain Prasad A W 

N. 1887, 192. 

(187) Tivo mortgage decrees on same pro- 
perty— Execution of decree on puisne encum- 
i^ance— Notification of prior incumbrance— 
Purchase of mortgaged property by mortgagee 
decree-holder Extinguishment of first mortgage 
—^Merger* Were the bolder of two decrees en- 
forcing simple mortgages of certain property, 
brought the mortgaged property to sale in exe’ 

cution of the decree which enforced the second 
mortgage and purchased it himself, notifying 
at the time of sale the lien he held under the 


/Wor/^a^e— continued, 

10. Sale of mortgaged property— confd. 

decree in re>psct of the prior encumbrance,. 
held that the purchase, having been made sub- 
ject to the prior encumbrance held by the pur- 
chaser himself, operated by the rule of merger 
to extinguish it, there being no intervening 
equities in the case, KHWAJA BAKHSH v. 
Lmamax. A.W.N. 1885. 210. [Appl., 12 A. 537; 
Cons., 20 A. 23.1 


(\8S)— Mortgage decree— Sale of portion of 
mortgaged property in execution of another decree 
— Sale subject to mortgage— Right to execute 
mortgage decree by sale of other properties.— \ 
mortgage decree-holder purchased a portion of 
the mortgaged property in execution of another 
decree against the same judgment-debtor, the 
sale being made subject to his mortgage. Sub- 
sequently, he sought to execute his mortgage 
decree by sale of other mortgaged properties. 
Hell that the purchase by the mortgage decree- 
holder of a portion of the mortgaged property 
subject to his mortgage, satisfied his mortgage- 
debc. AH.MAD W.VLI v. BakaR HUSAIN. A. 
W. N. 1883. 61. {Overruled. 20 A. 2.3. F.B.= 
17 A. W. N. 163; R., 12 A. 537, 19 A. 196.] 


(ISd)— Suit for $ah. on a mortgage— Right of 
purchaser under decree prior tc mortgage to use as 
a shield a lien created by compromise on which 
decree was based.— On the 27th of September 
1867, a mortgage was made by the predecessors 
iQ title of Hushiar Singh and Badbu in favour 
of Baldeo Bbarthi. In 1871, the mortgaged 
property wa« sold at an auction sale under a 
decree dated the 21th of September 195S. That 
decree was a money decree, but was passed on 
a compromise by which a certain sum. agreed 
between the parties to be due to the plaintiff 
on an account stated, w.xs made payable by 
instalments, and the property in suit was 
hypothecated as security for the due payment of 
such instalments. The property was purch.ased 
by oneG-urdayalJati, who was the decree-holder. 
In a suit by the mortgagee of the mortgage 
of 1867 for sale, it was held that the representa- 
tives of the purchaser under the decree of 1858 
were entitled to use the lien created by the com- 
promise upon which that decree was based as a 
shield to the extent of the price, which Gur Dyal 
had paid for the properly, but no further. 

Baldeo Bharti v. eush’iab Singh. A W. 

N. 1895. 45. [Appr., 22 A. 453; D., 19 A. 527-} 


fl90) — Mortagage — Prior and subsequent in- 
cumbrances— Rights of subsequent mortgagee 
who has paui e/f a first mortgage as against a 
purchaser at a sale under a decree on an inter- 
mediate mortgage.— The plaintiff held a mort- 
gage of 1887 over sever.il vill.ages. including the 
village of Chandanpur. The defendant was the 
purchaser of Chandanpur at a sale in execution 
of a decree for sale on two mortgages of 1886. Be- 
fore suit was brought on the mortgages of 1886 
the plaintiff bad paid off tbe amount due on an 
earlier mortgage of 1883. The plaintiff was not, 
however, made a party to the suit on the mort- 
gages of 1886, in execution of the decree in 
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which the defendant purchased. The plaintiff 
brouRht her suit on the mortgage of 1887, but 
in respect of Chandanpur sought only to recover 
from the defendant auction-purchaser of Chan- 
danpur the amount due in respect of the mort- 
gage of 1883, waiving her right to any relief 
directly dependent on the mortgage in suit. 
Held, that the defendant could not resist the 
sale of Chandanpur except by paying to the 
plaintiff the full amount due in respect of the 
mortgage of 1883 : then only could he claim 
priority in respect to the mortgages of 1886, 
which were the basis of bis title. SiTAL 
Prasad v. Tufaid Fatma, A.W N. i904, 
285. 

(191) — Mortgage— Usufructuary mortgage and 
hypothecation bond — tiightof mortgagee to sale 
of property. — Where, in a usufructuary mort- 
gage-deed, it was stipulated that the mortgagor 
was to bo left in possession on payment of a 
certain rent every year to the mortgagee ; Held, 
that the terms of the mortgage must be 
understood to cover both cases oLi usufructuary 
mortgage and those of an hypothecation charge 
and as such the mortgagee was entitled to 
bring the property to sale. UMHAO BEGaM v. 
VALI-ULLAH, A.W.N. 1888, 171. [/i.. 21 A. 4.) 

(192) — Mortgage ^Dispossession — Sale of hy- 
pothecated properly. — Whenever a contract 
gives a pledge of property as security for money 
lent, there will always be a power of sale, 
unless a contrary intoution is clearly expressed. 
Such is sometimes the case in usufructuary 
mortgages, when the mortgagee looks only to 
the usufruct for his principal and interest. 
Where the mortgagee was expressly empowered 
to recover the principal and interest on being 
dispossuHBod, either before or after the expira- 
tion of iho term, held, that the mortgagee, on 
being dispossessed, was entitled to recover the 
debt by the sale of the hypothecated property, 
although the mortgage-deed did not it» so many 
words provide that, in such a case, the money 
should bo recovered from the property. RAM 
BAKHSH V. NOHAR PANDEY, A.W.N. 1881, 
63. 

{Wi)— Mortgage^ Sale in execution of decree 
enforcing second mortgage — Concealment by 
prior mortgagee of his lien . — Whero the prior 
mortgagees of certain property were the sons 
of two brothers and the subsequent mortgagees 
of the same property wore some of them, held, 
that tho purchaser of the property in execution 
sale under tbo decree on the subsequent mort- 
gage, in entire ignorance of tbo prior charge on 
the property, was protected, as, having regard to 
tbo relationship of tbo parties and the fact that 
the subsequent mortgagees were actually, 
though not in name, as much interested in tho 
subsequent mortgage as in the prior mortgage, 
there was an obligation on them at the time of 
the sale to disclose the lien held by them 
under the prior mortgage. LaOHMI NAR.AIN 
V. HUSAIN Khan, A.W.N. 1881, 91. 

C. VII— 39 


continued. 

10. — Sale of mortgaged property— coii^f. 

(194) — Mortgagor and mortgagee —Covenaiit 
not to alienate — Sale of mortgaged property in 
execution — Right of pjcrchase. — Where the nghu 
and interests of a mortgagor were sold in execu- 
tion of a decree declaring the mortgaged pro- 
perty liable for the mortgaged debt, it was bel.i 
that a putneedar, who had obtained a pottah 
from the mortgagor subsequent to tbo mort- 
gage and in violation of its conditions, h-td no 
right or title to hold possession against the 
purchaser. The purchaser in such a case buys 
the rights and interests of the judgment-debtor 
as they stood at the time of the execution of 
tho mortgage, and not as they stood at the 
time of the sale. BUAJ.AU.AJ KlSOUI D.ASI v. 
Mohammed Salem, i B.L.R.A.C. 152 = 
10 W.R 151. (7 W.R. 67, F. ; 8 W-R. 292. R.) 
[R.. 23 W.R. 187.] 

{lOb) -^Mortgage— Potcer of sale by morgtagor 
— Mortgage to be treated as sale if money not 
repaid within fixed liyns— Attachment — Effect , — 
A person mortgaged some property to tbo plain- 
tiff with a stipulation that if llie mortgage 
debt were not paid off withintheprescribedtime, 
the entire proprietary interest iu the property 
was to pass to the plaintiff without further con- 
veyance. It also provided that the mortgagor 
was cornpetone, at the expiration of the time 
fixed, to sell tbo property and to apply the pro- 
ceeds to tho liquidation of the niortgiigc-debt ; 
and that it was only on bis failure to adopt this 
course that the proprietary right in the property 
was to pass to tho plaintiff. Possession of tbo 
property continued with the mortg igor. In 
execution of a money-decree against him, some 
third person attached tho mortgaged properties, 
and this was 23 days after tbo date fixed for 
payment of the mortgage-debt. The mortgagee 
then brought tbo present suit to raise tho at- 
tachment on the ground that according to tbo 
stipulation in tho mortgage the entire proprie- 
tary interest passed to himself on the failure 
of the mortgagor to pay the amount on the 
date fixed, and that the mortgagor had no 
interest in the property which could form 
the subject of attachment. Held, (i) that 
tho stipulation in tho mortgage to the effect 
that the mortgagor may, on the expiration 
of Lbe time fixed, soli the property and pay 
tho mortgage amount, implied that a reasonable 
time should be allowed to the mortgagor to 
dispose of the property, (ii) that tho period of 
23 days, which intervened m tbo present case 
between the date fixed for the payment and the 
date of attachment was not sufficient for the 
exercise of the power of sale, which remained 
with tho mortgagor ; (iii) that the mere fact 
that no sale was made within the interval can- 
not equitably be held to operate as a foreclosure ; 
(iv) and that, therefore, at the time the attach- 
ment was made, the mortgagor had not lost the 
equity of redemption, and that, at tbo time tho 
suit was brought, the plaintiff was at the most 
only a mortgagee, and not in a position to de- 
mand tho removal of the attachment. KONER 
MANOHAR V. NARO HARI DABPUTRE, 1 B H 
C. 167. 
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{l06)-^Execution of decree-^Decree for sale 
on a mortgage^ Decree subseqiiently modified in 
favour of a puisne incumbrancer in respect of a 
portion of proverty comprised in first mortgage 
—Application to execute original decree exclude 
inq property covered by puisne incumbrance . — 
A first mortgagee obtained a decree under s 88 
of the Transfer of Property Act in a suit' to 
which he made defendants several persons in- 
terested in the mortgaged property, including 
a certain puisne mortgagee of a portion of the 
property mortgaged to the plaintiff. This puisne 
mortgagee did not appear to defend the suit, 
but subsequently proceeded under s. 108 of the 
Code of Civil Procedure, and eventually obtain- 
ed a certain modification of the decree in her 
favour. To these proceedings she only, and 
none of the other defendants to the suit, was a 
party. The decree-holder, the first mortgagee, 
made an application for execution, which, after 
amendment, amounted to an application for 
execution of the original decree exempting that 
portion of the property which was dealt with by 
the second and subsidiary decree. Held, that 
this was a good application, and that the ori- 
ginal decree, with the exception thus made, 
was capable of execution. MUNNA Lal v’ 
RUKN-ALAM. A.W.N. 1900. 14. (25 C. 155. D.) 

{Idli — Sale of mortgaged property in execution 
of decree on puisne mortgage subject to prior 
incumbrances — Purchase by decree-holder— 
Prior incumbrances, declaration of invalidity 
of Suit by judgment-debtor' s representative to 
recover fiom auction-purchaser the amount due 
on the prior incumbrances— Equity of the claim. 
—In execution of a decree obtained by a puisne 
mortgagee in a suit on his mortgage, to which 
the prior mortgagees were not parties, the mort- 
gaged property was sold subject to two prior 
incumbrances, which, on the representation 
of tho decree-holder in the sale-proclamation 
were said to be then existing on it, and pur- 
chased the property himself. After confirma- 
tion of sale, tho two prior mortgages were de- 
clared to be invalid in suits on those mortgages. 
The present suit was brought by the representa- 
tives of the mortgagor to recover from the 
auction-purchaser the amounts due on the 
two mortgages. Held, hy Stanley, C.J., and 
Blair, J. [Burkitt, J. dissenting) that what 
the decree-holder purchased was only the equity 
of redemption in the mortgaged property, and 
not the whole of the proprietary rights therein 
(U I. A. 77. 14 I. A. 84, 31 I.A. 1, R.) That 
the whole interest in the property, other than 
that of equity of redemption belonged to the 
estate of the judgment-debtor. That, the prior 
mortgages having been found to be invalid, the 
plaintiffs, as the rightful owner of tho property, 
was, in equity, entitled to recover from the 
decree-holder-purchaser the amount of the 
principal and interest as was proportionate to 
the value of the property purchased by the 
decree-holder. Per Stanley, C. *7.— That the 
plaintiff-appellant was entitled to a lien on the 
property in respect of the amount found due to 
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him. Per Burkitt, J.— ennfra. — That in 
this suit, which was framed as a suit for the 
recovery of unpaid purchase-money, no decree 
could be passed for thepayment of the amounts 
due on the prior mortgages. That the words 
purchase-money,” used in the Civ. Pro. Code, 
import only the sum offered by the highest 
bidder and accepted by the Court conducting 
the sale and do not include the amount of any 
incumbrances existing on tho property put up 
for sale. The execution Court, when selling im- 
moveable property, does not guarantee that tho 
incumbrances, notified in the sale-proclamation, 

are valid charges, or that they are the only 
charges on it ; nor is there anything in tho 
conduct of the auction purchaser which would 
estop her from denying tho validity of the prior 
mortgagees. Consequently, tho auction pur- 
chaser ought not to be deprived of the fruits of 
her bargain. IN.W'AT SiNOH v. IZZAT-UN- 

NISSA Becjam. 27 A. 97, F.B. = A.W.N. 1904, 

^35. [Reversed on appeal, 13 

2S0 ; D., 2 C.L.J, 

nm = 3 A.L.J. 

131=4 A.L.J. 434 = 20 A. 

iOO.j 

(193) Decree exonerating defendaiits from 
personal liability — Sale of property not mortga- 
ged, validity of, — A decree based on a mortgage 
directed that, in default of the judgment-debtor’.s 
payment of the decree-amount within a speci- 
ned date, the property .'mortgaged should be 

sold. It also directed that the defendant should 
not be personally liable. A question arose as 
to whether the decree prohibited the sale of 
property not mortgaged, the proceeds of the 
sale of the mortgaged property not proving 
sufficient to satisfy the decree. Held, that the 
provision in the decree that the judgment-cre- 
^^ould not be entitled to proceed against 
tho person of the judgment-debtor implied 
that the Court did not prohibit the sale of the 
property other than that mortgaged, should it 
be necessary to sell such property for the reali- 
sation of the decree-amount. MuthanaKoNE 
V. Kumarasami PILLAI, 15 M.L J. 6. 

(199)— Poit’er of sale in mortgage-deed, whe- 
ther entitles mortgagee to sell out of Court— Eng- 
lish law. — Although, under the English Law, 
not only has the mortgagee power to sell, with- 
out the concurrence of the mortgagor, in cases 
where such power is expressly given by the 
mortgage-deed, but such power of sale has been 
made by statute incident to all mortgages, un- 
less it be excluded or limited by the mortgage- 
deed, yet, there have been no decisions of the 
Courts in India on the subject of a mortgagee’s 
power to sell, without the intervention of Court, 
ip cases not governed by the English law. 
Kesha varavk. joshi v. BhavanjiBabajt, 

8 B.H.C. A.C. 142. [«., 2 B. 1. 2 B. 252, 14 
C. 464. 14 B. 377, 20 B. 408, 2 S.L.R. 90.] 


(200) — Mortgage-decree — Sale of mortgaged 
property — Subsequent mortgage and conveyance 
by judgment-debtor — of mortgagee a7id 
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Mortgage — continued. 

10. — Sale of mortgaged property — contd, 

subsequent vendee as agaiyist purchaser under 
decree . — Where certain property was pledged 
as security for a loan given by T after a decree 
had been passed in favour of R ou a prior 
mortgage over the same property aud the mort- 
gaged property had been ordered to be sold, and 
the judgment-debtors subsequently to R’s peti- 
tion for a sale of the property, conveyed a 
moiety of the property to M, held that neither 
T not M could acquire a new ownership under 
their mortgage or sale as against R. Held 
further that the proceedings of the lower 
Court upholding the objection of either T or 
M to the sale made in favour of R were invalid, 
and that the latter was entitled to a refund of 
any money which he had paid as consideration 
for his purchase. SHAIKH ElDA v. RAM JuG 
Pandey, 19 W.R. 289. 

(201) — Assignnient of gantee tenure by 
ganteedar — Agreernenl by assignee Co pay 
zemindar rents and a yearly amount towards 
debts due to ganteedar — Mortgage of tenure by 
assignee — Sale by mortgagee — Liability of 
purchaser to pay rent and the annual sum . — 
Defendant was a ganteedar ou the plaintiff’s 
zemindari and, as such, had to pay plaiuti^au 
annual gantee jumma of Rs. 525. Plaintiff 
alleged that under an ekrar executed by one H 
to the defendant, 11 stipulated to pay a debt 
due by defendant to plaintiS by instalments of 
Rs. 100 per annum, and instituted the present 
suit lor the arrears of the instalments for some 
years. The widow and sons of H who were 
defendants in the suit pleaded that the pay- 
ment of tho Rs. 100 per annum was a liability 
of additional rent to that extent and such liabi- 
lity could last only so long as tho gantee 
remained that of the ganteedar. and that when 
tho gantee itself passed from the assignor, the 
liability for the payment in question as addi- 
tional rent passed to the assignee. It was 
argued that similarly tho liability was to cease 
with any transfer of tho gantee, and that the 
payment was to be made only out of rent-pro- 
fits of the gantee as long as it was in the hands 
of tho assignee either. Held, the mere state- 
ments that tho sum was to be paid out of tho 
profits cannot make that rent which in fact 
was money due irrespective of the curient root. 
Tho deleudant's gantee was in faot taken in 
mourosee by H on his agreeing to pay Rs. 525 
and Rs. 100. No subsequent mortgage could 
get rid of his mourosee or of the agreement , and 
the liability of li and his heirs would not 
cease with the transfer of tho ganteedar's right 
by tho oreatioQ of tho mortgage and the fore- 
closure which followed. On the contrary the 
purchaser could only have bought the tenure 
subject to the liabilities of the mouroseedar 
and his heirs to fulfil the conditions of tho 
ekrarnamah entered into by him. Mohima 
Chunder Ghose V. Raja buroda Kant 
Roy. 2 W.R. 121. 

(202) — Two mortgages on same property — Sale 
of mortgaged property by first mortgagee — Right 
of redemption of secorid mortgagee . — Where 
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10.— Sale.ofjmortgaged property— roiifti. 

there are two mortgages on the same property, 
and the first mortgagee having obtained a 
decree enforcing his lien on the security, brings 
tho mortgaged property to sale, the second 
mortgagee, wishing to preserve his lieu on the 
estate, must redeem the fir.st mortgage. RAM 

TahulRoyv. Mussumat Belattee Koon- 

WAR, 1 W.R. 19. 

(203 ) — Pledged property, Saleof—Sale declared 
valid by decree of Court^Effect.^Whoro proper- 
ty which had been previously pledged is sold and 
such sale is declared valid by a decree of Court, 
such a decree (so long as it is not set aside) 
disposes of questions of ownership in favour of 
the purchaser, though she may be the wife of tho 
vendor. BaBOORA.M PaNDEH v. HUREE 
Chand Doss, 1 W.R. 64. 

(201) — Mortgage — Foreclosure— Sale — Rights 
of mortgagee. — In a suit by a mortgagee for pos- 
session after foreclosure, it was found that the 
plaintifi had, in good faith, advanced the mort- 
gage-money for the purpose of discharging a 
debt contracted by the original owner, that his 
(plaintifi’s) presentmortgage- security was. cither 
wholly or in part, a substitution for theoriginal 
mortgage which was a valid one, and that the 
defendant morlgigor was no stranger but a nep- 
hew of the original owner, claiming under an 
apparently valid Will from tho latter, producing 
a certificate from the Court entitling him, to 
collect tho debts duo to the deceased’s estate 
and actually remaining in possession of the 
property. It was also found that the defendant- 
mortgagor, as one of the heirs of tho original 
owner, was the owner of the mortgaged pro- 
perty. Held that the pUinlifi had a valid title 
as mortgagee, and was entitled to sue for pos- 
session having foreclosed the mortgagee pre- 
viously. Held, further, that a person who had 
purchased tbe rights and interests of the 
original owner and of the mortgagor (as his 
representative) in the property in question at an 
execution sale, held only subsequent to the 
foreclosure proceedings, was not entitled to with- 
hold the property from tho plaintiff, because at 
the time of sale, the judgment-debtor bad no 
interest in the property sold. JIadhUB Anund 
MOITRO v. GANESH PERSAD, 1 W.R 91. f/T 
17 W.R. 480.J *’ 

Execution of decree— Sale of portion 
of mortgaged properly— Purchase of mortgage 
decree by auction purchaser — Right to execute 
decree— Equity.— The auction purchaser under 
Act VII, B.C. of 18C8, of a portion of the pro- 
perties subject to a mortgage-decree purchased 
the mortgage-decree to protect tho share that 
he bad bought. Held that such transferee was 
entitled to execute the decree against the 
judgment-debtors; and also, in tho event of 
their making default in paying tho amount due 
under the decree, to proceed against the share 
of the mebal still in their bands ; and, further, 
that if, by reason of its being necessary to sell 
the remaining share of the judgment-debtors, 
any equity should arise between them and tho 
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10.— Sale of mortgaged property— conid. 

transferee-decree-holder to have the decretal 
jiioney distributed over the whole property 
meutioued by the decree, such equity must be 
asserted by au independeut suit. The existence 
of such an equity is no o ir to the execution of 
the decree. N.U'EU CHUNDEK MuNDUL v. 
Baik.vnto Nath Hoy. 4 C L.R. 156. [AppL, 
4 C L.J. 573=34 C. 13. J 

{ 206 )—Aljrtgage — ResuiKplion by Uovernnient 
of poruon of lands mortgaged, and subsequent 
sale to morigagor—Equily — Uaiver. — Govern- 
ment having, uuder the Liud Acq ui.■^itlon Act, 
taken possession of portion of a certain land 
which had been mortgaged by the owner, 
subsequently, while the mortgage was still in 
force, resold the portion takeu to the mortgagor, 
who sold it to a third person Oona fide for value. 
In a suit by the mortgagee (who had taken no 
steps to obtain any portion of the money paid 
by the Government for the landj praying for 
the sale under the mortgage of the land 
resumed by Government, held that the plaintiff 
as mortgagee had waived his rights under the 
mortgage and that the pur^hiser from the 
mortgagor had acquired a title free from the 
plaintifi’s incumDrance. RAM AWTAft SiNGH 
V. TULSI HAM. 5 C.L.R. 227. [R., 23 C. 397, 

11 C.W.N. 234 = 5 C.L.J. 95.J 

(207) — Successive mortgages of same property 
— Safe under both mortgages — Priority — 
Redemption- Form of decree.— K person created 
successive mortgages upon the same property 
first in the name of A and subsequently in the 
name of A’s husband. B. Suits were instituted 
on both the mortgages and judgments were 
given in both the suits on the same day. The 
decree on the second mortgage was first executed, 
the property was brought to sale and plaiutifi 
became the purchaser ot the same at the Court- 
auction. Subsequently, the decree in the name 
of A was executed and B’s son C became the 
auction-purchaser ot the property. In a suit 
by the plaintifi against A, B and C without 
itnpleading the mortgagor as a party, to set 
aside the sale to the sou C, to have himself 
declared the purchaser and to be entitled to 
redeem, it was found that B, the husband ot 
father was merely using the names of the 
others and that the purchase under the second 
eale was by B himself, who had himself caused 
the first sale to take place, and then purchased 
under the second sale. Held that the sale to C 
could not stand against the purchaser under 
the first sale, that it must be set aside and that 
the plaintifi was eniitlod to redeem. In such 
a case, it is quite unnecessary and irrelevant to 
say in the decree whether it is, as a second 
mortgagee or as a purchaser that the plaintiff 
is entitled to redeem the first mortgage. 
Ohooramun SINGH V. Mahomed ALI and 
AHMED Khan v. Ohooramun Singh, ll C 
li.R. 1=9 I. A. 21, P.C. 

( 208 ) — Trans/er of Property Act, ss. 58 (6), 100 
— Decree for sale of property on the bond— 


continued. 

10.— Sale of mortgaged property — cenid. 

Subsequent sale of same property in execution of 
money decree against executant of bond— Boa^ 
fide purchaser for value without notice, right 
j of. -“-A. decree for sale of the property as on a 
simple mortgage was obtained on this bond, 
but before execution thereof, the propsrtyrwas 
attached and sold iu auction under a money 
decree against the same judgment-debtor ; Held, 
that the bona fide purchaser for value in the 
auction sale without notice of the bond and 
the decree thereon, could take only subject to the 
rights of the mortgage decree-holder, where’ the 
want of notice was not due to any fault of the 
latter. KiSHAN L.VLL v. Ganga HaM. 13 A. 
28 = A.W.N. 1890. 216. (21 W R. 148,12M.I. 

A. 36G, R.) 

(209) — Sale of mortgaged property in exe- 
cution of decree on second mortgage —Suit by 
I mortgagee for re-sale of property in execution 
of decree on his mortgage —Civ. Pro. Code, 
1882. s. 295. — Where property, the subject of 
two mortgages, is sold in executioo of a decree 
on the second mortgage, the only remedy open 
to the first mortgagee, who has obtained a 
decree on bis mortgige, is to sue for tbc re- 
sale of the property in execution of his decree ; 
for, he could not h-»ve claimed a rateable 
distribution under s- 295. Civ. Pro. Code, as 
the first and second provisos to that section 
refer only to sales in execution of simple money 
decrees and the third proviso relates to subse- 
quent, .and not to prior, incumbrance.s. J.\G\T 
NARAIN RAI V. DHUNDHERY RAI. 5 A. 566 = 
A.W.N. 1883, 150. [D., 10 A. 35.] 

{210) — Leave to bid obtained by mortgagee 
decree-holder— Effect,— LiC'iye to bid puts an 

end to the disability of the mortgagee and puts 
him in the same position as any independent 
purchaser.. MaHAHIR PeRSHAD SINOH v. 
MACNAGHTEN. 16 C. 682 = 16 I. A. 107. P C = 

5 Sar. 345. [F. 19 C. 4. 4 C.W.N. 474 ; 72 . 18 

M. 153. 18 A 31 = 15 A.W.N. 144, 23 M. 227 
= 27 I. A. 17, P.C., 22 A. 284 = A.W.N 1900, 69. 
F.B., 26 B. 88 = 3 Bom. L.R. 628. 17 M.L.J. 325 
= 30 M. 362.] 

(211) — Mortgage — Payment of prior mortgage 
merged in decree — Priority — Intention. — Where 
a subsequent mortgagee advances moucy for 
discharging a prior moctgHge ou which a decree 
had been passed, be is entitled to priority in 
respect of that moucy in a suit by an inter- 
mediate mortgagee. It is sufficient for him 
to show that there was a prior euoumbrance 
which it was for his banefit to keep alive. lo 
such cases he would be uresented to have 
intended to keep it alive. The fact that the 
mortgage bad taken the form of a decree does not 
affect the question. PURNAMAL CHUND v. 

Venkata Subbarayalu, 20 M. 485 = 9 M.L, 

J. 198. [F.,2 O.L.J. 202; R , 12C.P.L.R 70.] 

Mortgage by occupancy tenant — Right of 
mortgage to sue for sale of holdiug — See C.P* 
ACT XVII OP 1809, 10 C.P.L R. 53. 
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10. — Sale of mortgaged property — contd. 

Mortgage-debt attached in execution of 
decree against mortgagee— Mortgaged property 
not attached — Effect of Civ. Pro. Code. 1882, 
S. 274 — ATTACHMENT— GENERAL. 19 B. 
121 . 

Application for attachment and sale of pro- 
perty under — Common error of Court— Claim to 
such property under s. 27b, Civ. Pro. Code- 
See ATTACHMENT—SUB.IECTS OF ATTACH- 
MENT. 2 L.H.R. 138. 

See CIV. Pro. CODE, 1908, O. XXI, rr. 10, 
21. s. 48. O. XXI, r. 30. s. 73, sch. HI. r. 2. 25 
C. 580 = 2 C.W.N. 118. 

See Civ. Pro. Code, 1908, O. XXI, r. 53. C 
C.W.N. 5. 

See Civ. Pro. Code. 1908, 0. XLI, r. 5. 30 
C. 1060 = 7 C.W.N. 914. 

Decree for sale on a — Right of a prior mort- 
gagee to put forward a claim in exeoution-pro- 
ceedings— See Clv. PRO. CODE, 1908, O. XLI, 
rr. 23, 25, A.W.N. 1905, 157 = 27 A. 700. 

See Decree— Decree, Form of, 22 C. 

100 . 

See Immoveable Property, g C.W.N. 5. 

Power of High Court to order sale of mort- 
gaged land beyond jurisdiction limits — See 

Jurisdiction — Suits for land, 14 b. 363. 

Conditional decree in a suit on a, puts an 
end to tbe suit— See LIMITATION ACT. 1908, 
arts. 176. 177, 11 C.W.N. 156. 

Decree for sale on mortgage — Limitation — 
Execution — Objection to sale — Decree under 
s. 283, Civ. Pro. Code, declaring liability of pro- 
perty— See Limitation act, 1908, art. I8i, 
19 A. 71 = A.W.N. 1896, 188. 

See Lis pendens, 22 B. 939, 11 B.H.C. 139. 

Suits on mortgages — Prior mortgagee not 
impleaded in puisne mortgagee’s suit— Suit by 
prior mortgagee-purchaser for possession or for 
his being redeemed — Maintainability of such 
suit— See MORTGAGE— REDEMPTION, 9C.W. 
N. 728=1 C L.J. 371 = 32 C. 891. 

See Registration ACT, 1908. s. 50, 8 B.H. 
C. A.C. 50, 9 B.H.C. 304, 12 B. 569. 

Ros judicata— Sale of mortgaged property in 
execution of decree — Objection to execution of 
decree taken after part of mortgaged property 
sold under decree — Order absolute — See RES- 
.TUDICATA — RESJUDICATA IN EXECUTION 
proceedings. 5 O C. 251. 

See Right op suit— Execution of de- 
cree. 9 B. 35. 

Morlgago-seourity interest passed in a sale of 

— See Sale- Sale in execution of de- 
cree— General, 7 Bom.L.R. 595 = 29 B. 
436. 

SeeSALE— S ale in executionof decree- 
GbneRAL, 18 M. 153. 
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Sale of mortgage decree — Setting aside of 
sale— See SALE— SALE IN EXECUTION OF 

DECREE— Setting aside sale, 6 C.W.N. 5. 

See Sale— Sale in execution of decree 
— SEITING aside sale, 10 M.L.J. 205. 

11. — Subrogation. 

U) — Subrogation — English and Indian Law 
— Reversi07ier~ Transfer of Ercperly Act, ss. 86 
and 9l — Person inierested tn the property — 
Contract Act, s. (jO — Charge nnder mortgage 
executed by the daughters during the lifelime of 
the iutdou’s.- A person, who pays of a mortgage- 
debt on the properties of the deceased male 
owner, cannot claim to be subrogated to the 
rights cither of the daughters or of tbe original 
mortg.agee whose debt he discharges. Tbe scope 
of the rule of subrogation in India is much 
narrower than in England or America (5 C.L. 
J. 611, 33 C. 1133, Dtsappr ; 22 B. 164. D.) 

Mere payment of a ranrtgagc-dcbl by a stranger 
would not entitle him to tbe mortgagee’s right, 
by subrogation (2 I. A. 13], li.) A reversioner 
cannot voluntarily claim to redeem a mortgage 
made by the last male bolder or institute a 
suit for that purpose, though, when a suit is 
instituted by the mortgagee for sale, he has a 
suflicient interest in the properly to entitle him 
to discharge the mortgage to prevent the loss 
of tbe property to which he would be entitled 
to succeed on tbe death of the widow. In tho 
latter case the reversioner is entitled, under 
s. 69 of tho Contract Act, to be reimbursed by 
the widow in respect of the money which the 
latter was bound by law to pay. The scope of 
s. 69 of the Contract Act and of ss. 85 and 91 
of tbe Transfer of Property Act is not co-exten- 
sive. Where a mortgflgor died leaving a widow 
and daughters, held that tbe daughters had 
sufficient interest in tbe land to entitle them 
to discharge the mortgage-debt, when the pro- 
perty was brought to sale in execution of tho 
mortgage decree. By so discharging they 
obtained a charge over the land which they were 
entitled to assign or charge in favour of the 
plaintiff who enabled them to discharge the 
mortgage-debt. NARAYANA KUTTI GOUNDAN 

V. Pechiammal, (1912) M.W.N. 353 = 11 M. 
L.T. 174. 

(2) — Subrogation — Purchaser of equity of re- 
demption— Interest — Profits of pi operty, — The 
purchaser of an equity of redemption, upon 
paying ofl prior mortgages, is subrogated to 
tho rights of the mortgagees paid off. the 
mortgages paid being considered part of the 
purchaser’s title to the premises. Such a pur- 
chaser is entitled to claim interest on the foot 
of tbe mortgages discharged ; but be cannot be 
allowed to retain the profits of tbe proper- 
ties, It is only bis mortgage-character which 
can support bis claim for interest, and it is only 
the status of full owner that can justify the 
enjoyment of the profits by him. He cannot 
simultaneously enforce bis rights in both capa- 
cities. A person cannot claim a subrogation 
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when he simply performs his own obligation or 
covenant. SATNARALN TEWARI v. CHOW- 
DHURI Sheoharan Singh. 14 C.L.J 500 
(0 C. 96, 10 r.A, 62. 13 C.L.R. 221. 10 0. 1035 
11 I. A. 126, 33 A. 101. 7 A.LJ. 9U, F.B., 2 
C.L J. 283. 5 C.L J. 611 = 36 C. 193, Expl.) 

(^^-Subrogation— Attachment in execution 
o1 money decree-Private sale pending attach- 
ment— Payment by purchaser of prior mortgage 

j.ntentxoyi to keep it alive as against auction 
purchaser — Presumption. - Where some pro- 
perty was mortgaged and then attached in 
execution of a money decree, and while under 
attachment it was privately sold by the mort- 
gagor to a third person, who paid od the mort- 
gage. neW that it must be presumed that he 
intended to keep the mortgage alive for his own 

not have been his 
intention to clear the property from the incum- 
brance for the benefit of any person who might 
purchase the property at an auction sale to be 
held in pursuance of the attachment. Jamil- 
UN-NISS\ V. PITAMRAR Das. H A.L.J. 127. 
(IOC. 1035, 29 c. 154 , F.) 


12. — Tacking. 

{l)-‘Morigage— Application of English law 
to this country. — The principle of the English 
law of mortgage which enables a mortgagee to 
tack on, to the amount of his mortgage, any 
further liability of the mortgagor to him, has 
never been recognized or adopted in the deci- 
sions of the Courts of this country. Udaya 
Chandra Rana v. Bhajahari Jana. 2 B L 
R. App. 43 (a) = 11 W.R. 310. [p.. 6 B. 168 ] 

— Tacking in mofussil. — The English 
principle of tacking does not seem to apply to 
mortgages of land in the mofussil. GOUR 
NARAYAN MAZUMDAR V. BRAJA NATH 

Kundu Chowdhry. 5 B.L.R. 463 = 14 W R 
491. [2?., 6 B. 168.] 

{S}— Successive mortgages— English doctrine 
of tacking, nof applicable in the mofussil of 
Bombay — Right of redemption . — For the plain- 
tifi, appellant in this case, the objection was 
taken that the tacking of a later to an earlier 
mortgage was improperly allowed as against one 
of an intermediate date. The three mortgages 
in this case were all found to be valid and 
genuine, but, it was held that the special and 
peculiar English doctrine of tacking is not one 
fit for introduction into the mofussil on the 
ground of justice or utility and that, therefore 
the obligations secured by the three mortgages 
ought to be satisfied in the order of priority 
and the defendant’s right as against the plain- 
tifi was only either to redeem his mortgage, if 
he will, or else to hold the mortgaged premiss 
until his own first mortgage be redeemed by 
the plaintiff. NARAYAN VENKOBA v. PANDU- 
RANQKAMAT, 7B. 526. (R., 12 C.P.L.R. 86 
5 C.L.J. 527.] 

(4)— Tac&tng of subsequent debts— Right to 
redeem . — Where a mortgagor of immoveable 
property subsequently gives to the mortgagee a 
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number of bonds for money, in each of which 
it IS stipulated that, if the amount of it were 
not paid on the due date, it should take prio* 
nbyofthe amount due under the mortgage, 
and that redemption of the mortgage should 
be postponed till such debt is satisfied, such 
stipulation is enforceable against the mort- 
gagor or subsequent vendee of the equity of 
redemption, although the bonds do not, in 
terms, create a charge upon the property, and 
the mortgagor cannot claim redemption on 
payment of the mortgage amount alone; and 
where such bonds are pleaded merely a.s a 
defence in a suit for redemption, it is no 
answer to say that the claims under such 
bonds are barred by limitation, for they are 
not put in suit. ALLU Khan v. ROSHAN 
Khan, 4 A. 85 = A.W.N. 1881. 133. [Not F., 
26 A. 559 = A.W.N. 1904, 23--=l A.L.J. 282; 
Criticised. 18 M. 368; F., 2 P.R. 1890; R., 16 
A. 295, 8 O.C. 227, 31 A. 482 = 6 A.L.J. 654 = 2 
Ind. Cas. 859 ; D., 23 A. 429, 11 O.C. 248.] 

(5) — Suit for redemption of mortgage — Subse- 
quent bonds by mortgagor — Tacking how far 
obtains — Rule of damdupat. — In this suit for 
redemption, the defence was that, besides the 
suit mortgage deed, two other bonds bad been 
executed by the mortgagor, each of which was 
alleged to contain a further charge disentitling 
the plaintiff to redeem without paying off such 
charge. The High Court held that the lan- 
guage of the bonds did not create any further 
charge as claimed, but, had however, the effect 
of preventing the original mortgagor who passed 
the bonds from redeeming the original mortgage 
without paying the amounts of the subsequent 
bonds. As to the number of years for which 
the mortgagee could claim interest, it was held 
that, though the Limitation Act was to be 
applied for the purpose, yet, as the rule of 
damdupat was not affected by the Acts of 
limitation, the defendants could not be allowed, 
as for interest, anything more than the amount 
of the principal sum agreed to be paid. H.4RI 
Mahada.ii Savarkar v. Balambhat RA- 
GHUNATH KhARE, 9 B. 233. [fl., 18 M. 368. 

9 C.W N. 739, 11 O C. 248. U Bom.L.R. 318 ; 
Doubted, 27 B. 154; D., 14 B. 113, 28 B. 349 = 

6 Bom.L.R. 313.] 

(6 ) — Mortgagee paying assessment payable by 
mortgagor — Tacking of assessment to mortgage- 
debt — Offer by debtor to pay debt made through 
letter, whether amounts to a valid tender. — A 
mortgagee in possession who has paid from his 
own funds, the Government assessment payable 
by the mortgagor in respect of the mortgaged 
land, has a lien on the estate for the amount, 
and has also the right to tack the amount of 
assessment paid by him on account of the mort- 
gagor to his mortgage-debts. The lien for the 
extra assessment m such cases is not provided 
by the terms of the mortgage-deed, but is given 
by the general law. The mortgagee- defendant 
in this case was thu.s held to bo entitled to a 
lien on the mortgaged property for the amount 
of the added assessment paid by him on behalf 
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12. — Tacking — concluded. 

of the mortgagor. The mortgagor bad by a re- 
gistered letter made an offer to redeem. The 
lower Courts treated this offer as a tender and 
the defendant made no objection to its suffici- 
ency. It was held, however, that a mere offer 
by letter to pay a certain amount cannot be 
treated as a sufficient tender and that in order 
to stop interest a strict tender would have to be 
proved. KAMAYA v. DEVAI’A, 22 B. 440. [/?., 
14 M.L.J. 488, 18 M.L.J. 31. 32 A. 612 = 20 
M.L.J. 890.] 

(7) — Fresh loan from mortgagee — Conditioyi 
of re-payment — Tacking. —A mortgagor, in con- 
sideration of having secured a fresh advance of 
money from the mortgagee, gave a bond in 
which he agreed that the amount should be 
te-paid before the mortgage is redeemed. Held 
that the bond bound the land which could not 
be ceJeomod by payment of the mortgage- 
money alone. PaRAUH DIAL v. KHAKKU, 2 
P.R. 1890. i4 A. 85. I'M 

(8) — Mortgage — Mortgagor left in possession 
as lessee of mortgagee-- Suit for arrears of rent 
compromised — Compromise including mortgage 
amount- Instrument of compromise not registered 
— Effect. — Suit to recover the amount duo under 
a mortgage. The mortgaged property bad been 
aubjecttoaprior mortgage. The pnormortgagec, 
though entitled to possession, had leased the 
property to the mortgagor. The mortgagor- 
lessee failed to pay the rente, and the mort- 
gagee sued to recover the arrears of rent and 
for possession of the land. The disputes were 
amicably settled and a compromise was put in. 
The compromise stipulated for payment of the 
mortgage amount also. The instrument of 
compromise was, however, not registered. 
Heidi that the plaint mortgage was subject to 
the prior mortgage alone and, not to the amount 
specified in the compromise, as, in the absence 
of registration, no valid charge was created 
thereby. UNNI v. NAOAM.MAL, 18 M. 368. 
[/L, 9 C.W.N. 789, 11 O.C. 249.] 

Conveyance in consideration of payment of 
all debts of owner— Right of mortgagee, to claim 
unsecured debt along with inortgago dobt — 
Tacking allowed to avoid multiplicity of actions 
— 5ee Mortqage— Redemption, 7 B. lOi. 

13. — Usufructuary. 

(1) — Mortgage, usufructuary — Rights of mort- 
gagee— Act IV of 1882 (Transfer of Property), 
ss. 67, 68. — A usufructuary mortgagee, so long 
as his possession is undisturbed, has, in tbo 
absence of any special covenant, merely a right 
to remain in possession of the property mort- 
gaged to him until the mortgage-debt is paid. 
Ho has no right either of foreclosure or sale. 
Further the sale of bis right of redemption by 
the mortgagor will not convert a usufructuary 
mortgage into a simple mortgage so as to enable 
the mortgagee to bring the property to sale. 

Lalai Ram v. anant Ram, A.W.N. 1892, 66. 
(C A. 298, 11 A. 367, 12 M. 109, R.) 


Mortgage — continued. 

13. — Usufructuary — continued. 

(2) — Usufructuary mortgagee — What he cia 
asst<7>i. — A usufructuary mortgagee having oo 
power of sale under his lease cannot give a third 
party power of sale. He can only assign his 
rights and remedies against the mortgagor, and 
these cannot be pursued in a suit to which the 
mortgagor IS not party. JIUSSAMUT CIIOHA- 
RAO Dhamin V. Chumun Lall, 21 W.R. 
183. 

{S)Sale—Reg. V of 1927. s. 15, cl. 3.— S. 15, 
cl. 3, of Reg. V of 1827, does not authorize the 
sale of a usufructuary mortgage. KitlSHNA.Jl 
V. Wasuueo, 3 Boro.L.R. 156. 

(4) — Mortgage usufructuary — Covenant to pay 
— Payment after a fixed period— Option to pay 
toithin time — Sale of the property by mortgagee 
— Reg. V of 1827, s. 15, cL 3. — A usufructuary 
mortgage, executed in 1869, provided as 
follows ; — ‘ The amount of Rs. 1,750, is 
borrowed on the said premises. We three of us 
shall, after paying off the said amount of debt 
after fifteen years from this day, redeem our 
premises. Perhaps any one of us throe might 
within the period pvy off at one time the 
amount of rupees according to bis share, you 
should allow redemption of the premises 
proportionately after receiving the amount and 
you should pass a receipt for the monies 
received.” The mortgagee sued in 19CG for 
recovery of the mortgage-debt. The first Court 
allowed tbo claim- The lower .Appellate Court 
reversed this decree, holding that, where, in 
the case of a usufructuary mortgage, the 
mortgagor agrees to redeem by payment of the 
principal after a stated period, the mortgagor 
has no higher or better rights than he has 
under a simple usufructuary mortgage. Held, 
that the suit would lie, inasmuch as the 
mortgage in question was governed by s. 15 (3) 
of Reg. V of 1827 and there was nothing in the 
terms of the mortgage-deed which, either 
expressly or by implication, indicated that the 
property should not, by means of a civil suit, be 
applied in liquidation of the debt. PARASHA- 

RAM Vishnu Dahke v. putlajikao 
Kalavarao Salvi. 11 Bom.L.R. 1313- 34 B. 
128 = 4 Ind. Gas. 393. (17 B. 425, F.\ IG B. 

303. 20 B. 796, 10 Bom.L.R. 615, Expl.) 

(5) — Deed of mortgage — Sale. — Where a 
mortgage is in other respects a usufructuary 
mortgage, the insertion therein of a personal, 
covenant to pay the mortgage debt on demand 
unaccompanied by any hypothecation of the 
property tbo subject of the mortgage cannot 
after the character of tbo mortgage and give the 
mortgagee a right to sell in the event of non- 
payment. Krishna v. Hari, 10 Bom. L.R. 
613. 

(6) — Usufructuary mortgage — Decree for sale 
barred — Mortgagee obtaining possession after 
barring of decree — Whether mortgagee' sright to 
possession put an end to before sale — Right of 
mortgagor to o6(oin possession . — A usufructuary 
mortgagee, who was out of pos.sessioQ at date 
of bis suit, obtained a decree for .sale which 
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subsequently got possession 
rom the ^ mortgagor. In an action bv the 

w t for possession. 

that the mortgage decree, which did not 
d..I With the mortgagee’s right to possession, 
a d n.. put an end to his right until sale, and 
the mortgagor, his representative or 
" ignee could not oust him even though be 
h id obtained possession after the date of his 

<34 C. 150, P.C.. 
M tV ^19* 5 C.L.J. 106. 17 

^ ^•^■301. 2 M.L.T. 75. R, 

^'^^^0<^9e-bo7id-Covenant 

ZlivJi, c. ^ ’^o»«?/-^05.session. 

//r n/ p dtspossessiofi—Trans- 

of Property Act {ly of 1882). s G8 cl id — 

Ca^ . usufrue.uan mo;,R4o 

bond, there wa<i a hypothecation of' the land a 
covenant to re-pay the sum advanced as also an 

entltlTa tnortgageef.vere 

enloT the fif °f the laud and to 

n.u . P ■“ heu of interest • 

and the mortgagees wore entitled to sue for 

Pronertrr"; ' Transfer M 

1 roperty Act is wide enough to include everv 

mo^a a mortgagor to secure the 

® possession, at any 

time during the period for which the mortgagee 
IS entitled to remain in possession. Th^sub- 
sequent dispossession of the mortgagee after 
possession has been once delivered to hTm ifa 

hTm mortgagor to secure 
J^r ""disturbed possession. (16 A. 318. 

^ppr.) VVhere possession was delivered to the 

mortgagee but. on his callingon the mortgagor 
lafcfpJ substituted security, the I 

latter entered into occupation and thus deprived ! 

the fonner of hi.s possession. Beld, themort- 

gagee had a cause of action under cl. (c) of s 68 
of the Transfer of Property Act. PARC 4 v 
Pandey V. aiAHATOM Mahato, 6 C L.J. 143. 

(2 C.L.J. 493, 25 C. 450, 21 M. 242 i? • 24 P 
677, D.) [F.. 6 Ind. Cas. 153.] ’ 

mortgagee-suit for money 
-Transfer of Property Act (IV o/ 1882), ss. 67, 
63.— The remedy of a usufructuary mortgagee 
to whom possession had not been' given , if to 
sue for possession under his contract, or to 
bring, under s. 68 of the Transfer of Property 
Act a suit (or money. He cannot turn his 
usufructuary mortgage into a simple mortgage 
and sue for sale of the property mortgaged. 

^^ahomed Jaffar, 

13 Ind. Cas. 336. (24 C. 677, Rel. on ; 27 M 

76, i?.i 

i^)~Mortgagee entitled to possession— DUvos- 
session by a third party- Suit for possessim- 
Sale of the mortgaged property— Transfer of Pro- 
perty Act (IV of 1882), s. 68-Plaintiff— Relief 

^P^octice . — Where a mortgagee enti- 
tled to possession under a usufruotuary mortgage 
has been put in possession by the mortgagor 
but is afterwards deprived of it by a third party 
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claiming under a purchaser from the mortga- 
gor. the mortgagee’s right is only to sue to 
recover the possession of which he has been 
deprived. He cannot sue for the mortgage- 
money and bring the property mortgaged to sale 
unless the dispossession w'as owing to the 
wrongful act or default of the morigagor or the 

A secure the possession 

without disturbance by himself or some other 

0Q0^°”* V. bHRIMAL, 6 Bom. L. R. 

288* 

(10) Mortgagee's right to sue — Prior usufruc- 

ona subsequent hypothecations 
held by plaintiff. — Where a person holds a 
usufructuary mortgage upon a property and 
two subsequent hypothecations on the same, 
such mortgagee is entitled to a decree for sale 
of the property with respect to the hypothe- 
cations, but subject to the prior usufructuary 
mortgage. RaDHAKRISHNIER v. MUTHUSA- 
MI Sholagan, 18 M.L.J. 564 = 31 M. 530. 
(30 M. 408. R ; 29 A. 385. F.) 

pl) Failure to give possession- -Suit to enforce 
Iten Suit for covipensnticn for breach of con- 
tract Suit for money Tent or for money had and 
received for plaintij^s use. — Under a usufruc- 
tuary mortgage, the mortgagor was to give pos- 
session of the property to the mortgagee, who 
was to set off profits against interest due on tbe 
mortgage money and tbe mortgage was to be 
redeemed by payment of the principal amount 
in a particular month of tbe year. But the 
property was not hypothecated for the amount. 
The mortgagor having failed to givq possession, 
the mortgagee sued him for the principal and 
interest by enforcement of the lien, tield that 
though the claim for enforcement of tbe lien 
was unsustainable, yet it was inequitable to 
dismiss the suit as brought, and to relegate the 
plaintiff to a fresh suit for the money. Tbe 
whole of the circumstances on the strength of 
which the plaintiff founded his cause of action 
being fully disclosed in the plaint and supported 
by the evidence, the claim for tbe money ought 
to bo decreed, whether it was regarded as a 
suit for compensation in damages for breach of 
contract, or for money lent, or for money had 
and received for the plaintiff’s use. SHEO 

Narain V. Jai Gorind, 4 A. 281 = A.W.N. 
1882,33. (4 A. 245. R.) [R.. 7 A.W.N. H9.] 

(12) — Failure to give possession — Suit to enforce 
lien — Suit for compeyisation — Measure of dama- 
ges- — Under a usufructuary mortgage, the mort- 
gage-money and the interest was to be discharg- 
ed by the usufruct of the property, of which pos- 
session, was to be given to the mortgagee, but 
the property was not hypothecated as collateral 
security for the loan. The mortgagor having 
failed to give possession, tbe mortgagee sued for 
enforcement of the lien. Held that though tbe 
claim for the enforcement of the Hen failed, it 
was inequitable to dismiss tbe suit for that 
reason, as the defendant having committed a 
breach of contract, the plaintiff was entitled to 
claim compensation ; and though tbe suit was 
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not expressly framed to claim such a relief, yet, 
having regard to the pleadings and evidence it 
might be treated as one for that relief ; and that 
in estimating the damages, the principal 
amount and the interest stipulated in the bond 
might be taken as a guide. Mahksh Singh 
V. CHAUHARJA filNGH, i A. 245=A.W.N. 
1882, 31. [f2., 7 A.W.N. 119, 8 P.R. 1390.] 

(13) — Decree on prior mortgage — Subsequent 
usiifructuary mortgagee not a party— Execution 
sale — Sale certificate reciting prior mortgagee's 
undertaking lo pay usufructuary mortgage 
— Resisfance in obtaining physical possession by 
usufructuary mortgagee. — A executed a simple 
mortgage of his property in favour of B and a 
subsequent usufructuary mortgage of the same 
property in favour of C. B obtained a decree on 
his bond in the suit brought against A alone 
without impleading C, and in execution of that 
decree, purchased the mortgagtd property and, 
having obtained the sale certificate, procured 
judicial possession. The usufructuary charge 
on the property was publicly uoti6ed and was 
well known to B at the time of sale. The sale 
certificate recited B’s undertaking to pay ofl 
the usufructuary mortgage. When B tried to 
obtain physical possession of the property, bo 
was met by C's claim to hold on to the estate 
till bis charge was paid of!. B claimed to get 
rid of C's charge on the allegation that it was 
false, fraudulent, and non^cxisting. Held that 
there was no substaniial reason for holding 
that the certificate of sale, which B took with 
bis eyes open, was full of false and fraudulent 
allegations, defeating bis purchase, and creat* 
log evidence against his interest in connection 
with the property and that, apart from those 
considerations, it was clear that when B pur- 
chased the rights and interest of the judgment- 
debtor in the property in suit, be acquired the , 
interest that the judgment-debtor had in the i 
property and nothing more, and that this ' 
interest was only the right to redeem the 
mortgaged property from any or all the charges 
created by him on it, including that of the 
usufructuary mortgagee, that therefore B 
brought the property charged with C’s charge, 
and that, consequently, the suit ought to be 
dismissed. MITHU LAL v. KAMCIIANDAH, 
A.W.N. 1887. 125. 

(14) — Usufructuary mortgage — Purchase by 
first mortgagee of equity of redemption — Extin- , 
guishmentof first mortgage. — A, a usufructuary 
mortgagee, purchased from his mortgagor the 
equity of redemption also. Between the dates ^ 
of his mortgage and his purchase, the mort- 
gagor had given a usufructuary mortgage of 
the property to B for a term of years. Now A 
sued B for the recovery of possession of the 
land as purchaser, and ofiered to redeem B, if 
his mortgage was found to be genuine. In 
second appeal, the plaintifi-appellant contend- 
ed that, in equity, the prior mortgage to him 
should not be deemed to have been extinguish- 
ed by bis purchase of the equity of redemption, 
but should be deemed to be alive, and that 

C. VII-40 
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pos>ession of tho property should therefore be 
given to him as against the second mortgagee, 
/fe/d that the position taken by the appellant 
in hi.s plaint was incon?-isif nt with th** case 
made for him in second appeal. For, if ho was 
a first mortgagee, there would be no obligation 
upon him to discharge a puisne incumbrancer, 
and bis ofler to do so was wholly unnece.-sary. 
Taking his claim as it really stood the appel- 
lant, who was occupying the position of i ho 
original mortgagor, could not compel tbe 
second mortgagee B, who was in possession of 
tbe property for a term of years yet unexpirod, 
to accept his mortgage-debt at once BALDKO 
Prasad v. Baldeo Singh, A.W.N. 1883, 40. 

{\o) —Usufructuary morlgige-money, suit for 
— Usufructuary mortgagee, dispossession — Par- 
tition — Estates Partition Act (V of 1907, B.C.). 
s. 99. — A usufructuary mortgagee can bring a 
suit lor mortgage-money on dispossession, from 
land gi\en in lieu of interest, by a co-sharer of 
the mortgagor who obtained the same on par- 
tition, and is not precluded from so doing by 
s. 99 of tho Estates Partition Act. TAEIK 
Singh v, Jalal Singh, ii C.L J. 136 = 5 Ind. 
Cas. 130- [F., 6 Ind. Cas. 163 ] 

(16) — Mortgage- Claim for compensation — Set- 

off- Civ. PiO. Code (IS771, s. 111. — In a suit for 
money on a u.sulructuary mortgage, tbe defend- 
ant cannot set oil the compensation claimed 
b)’ him on account of wiste committed by the 
piaintifi mortgagee. RagHU NATH DaS v. 
ASHHAi’ Husain Khan, 2 A. 252. [D., 15 

M. 290.] 

(17) — Agreement by mortgatfor not lo claim 
accounts, effect of. — Where thoro is an express 
agreement in a mortgage-deed that the mort- 
gagor will not claim accounts from the mort- 
gagee, ho is not entitled to an account at the 
time of redemption. RAM PERSHAD v. KHEM 
Karan, 9 Ind. Cas. 978. (7 a.L.< 1. 787, 7 
Ind. Cas. 293, R.) 

(18) — Usufructuary mortgage — Lapse of GO 
years — Suit by mortgagor to recover possession, 
— If sixty years have elapsed from the date of an 
usufructuary mortgage, a suit by the mortgagor 
for recovery of possession of the property mort- 
gaged is barred, unles it can be shown that there 
is an acknowledgment signrd by the hand of the 
mortgagee himself, to t>ike Dbe case out of the 
operation of the Act, SUNDAU DaS v. FaTIMUL 
UL-NISSA, 1 C. W. N. 513. (13 B L.R. 177, P. 
C., F.) 

(19) — Zur-i-posbgoo mortgage, suit to redeem 
— Admission by defendant, dtnial of — Eew case 
in special appeal. — An usufructuary mortgagor 
who had taken a zur-i-peshgee loan on his pro- 
perty sued to redeem it by paying the balance 
of the loan, still due, after deduction of certain 
sums of reserved rent (hukajireeon the hypothe- 
cated property), that bad been retained by the 
defendant foa tho reduction of the mortgage- 
debt. Tho defendant pleaded that part of tbe 
land had been diluviated and that he bad paid 
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amount of the hukajiree on. 

lioth the lower Courts gave a decree for the 
plaintiff as they disbelieved the plea of the 
defe^ant. The defendant in special appeal to 
tbe High Court urged that the plaintiff had no 
cause of action Held, that, as the defendant, 
without contesting the finding of the Court of 
first instance, accepted it and admitted that the 
p aintiff bad ground for bringing his suit, by 
pleading to that suit as brought, and travers- 
ing the plaintiff’s allegation as to non-pay- 
ment of hukajiree, he was not entitled to set 

up an entirely different state of things in the 

High Court, or to deny wbat he had admitted in 
both the Courts below. Sheo (lOL Slnoh 

V. Roy dinkuu Dyal, 12 W R. 215. 

(20) — Lease by mortgagee to mortgagor — 
liemedy of mortgagee arising upon non-payment 
0; rent.— One Husan Johan Begam inortgiged 
by a usufructuary mortgage, certain immove- 
ribie property to Kodar Nath, and put the 
mortgagee lu possession. It was agreed that 
the mortgagee should take all the profits from 
the mortgaged premises in lieu of interest • it 
was also provided that should the mortgagee 
bo disturbed m possession, or deprived of pos- 
session. or should it appear that the property 
was already mortgaged, the mortgagee should 
nave a remedy by suit against tbe mortgagor 
and against tbe mortgaged property, On the 
day lollowjiig the dnte of tho mortgage, the 
mortgagee gave a lease for the mortgaged pre- 
mises to the mortgagor for Rs. 150 per annum, 
payable half-yearly. The rent was paid for 
sometime, but afterwards fell into arrears, and 
the mortgagee lessor thereupon sued tho mort 
gagor asking for sale of tho mortgaged pre 
mises, and claiming to sell them, not only foi 
the principal monies due, but also for the sums 
in arrear which were due as rent. Held, thal 
the plaintiff mortgagee was only entitled to a 
money-decree for the principal amount of the 
mortgage-money. As to the rout, the plaintiff 
was entitled to a decree /or three years’ arrears. 
The plainiiff's remedy for recovery of the rent 
lay m a Revenue and uot in a Civil Court ; 
but the fact that an appeal had been preferred 
to the District Judge, rendered the question of 
jurisdiction fin view of as- 206— 20a of tbe N. 

W. P. Rent Act, 1881) in the present instance 
immaterial HUHAN JAHANBEGAM v. KEDAR 

Nath. A.W.N. I90I. 109. [R., 6 O.C. 18; 

Cons., 6 O.C. 26.] 

(21) — Lease on usufructuary mortgage — Long 
possession under sale-deed — Plea of purchise — 
Burden of proof, — In answer to a suit for pos- 
session of property on the ground that it had 
b^n leased out of an usufructuary mortgage, 
the holder, who had enjoyed long possession, 
claimed to have bought it outright. Held that 
the burden of proof lay on tho plaintiff ; and 
that the lower Court was wrong in separating 
the question of possession from the deed filed 
by the defendant. BUNKO BehaREE MOO- 
KEBJEE V. KHETTRO NATH PaUL, 23 W.R. 
317* 


continued. 

13.— Usufructuary— con/inwed. 

Mortgage by tenant of absolute occu- 
pancy holding— Surrender by tenant of the hold- 
ing to landlord — Landlord accepting rent from 
mortgagee in possession— Effect on equity of 
Tedeinption.— The maxim n6mo potest esse 
tenans et dominus ' (a person cannot be at tbe 
same time both landlord and tenant of the 
same premises) does not mean that a landlord 
cannot own the equity of redemption in respect 
of a holding as a separate interest. By effect- 
ing a valid mortgage a tenant splits his right 
into two parts, each of which being distinct 
from tho other. It is competent to a landlord 
to take a mortgage direct from a tenant with 
an absolute occupancy right. {2 C.P.L.R. 16. 
14 C.P.L.R. 9, R. li F ) Where an absolute 
occupancy tenant made a valid usufructuary 
mortgage of his holdiug, and afterwards sur- 
rendered bis rights in the tenancy to tbe land- 
lord, it was held that tbe landlord acquired tbe 
equity of redemption of such holding. Held, 
also, that tbe landlord's mere acceptance of rent 
from the mortgagee in possession did not extin- 
guish his right of redemption. Mere acceptance 
of rent from the man in possession does not 
make that man a tenant. BALI Ram v. Ram 
Rao Mahratta. 4 N.L R. 57. (16 C.P.L.R. 
99. F.) 


(23 ) — Usufructuary mortgagee disvossessed by 
Court of lizards — Possession restored on Ward's 
death — Pro-notes for arrears of rent, executed 
by tenants in favour of Court of Wards' Mana- 
ger, handed over to mortgagee, witkoul endorse- 
ment suit on—Ss, 18. 43, 55, 57, Act I of 1902. 
{Madras ). — If the Court of Wards, which, under 
direction of the Local Government acting under 
s. 43 of Madras Act I of 1902, has dispossessed 
a usufructuary mortgagee of the mortgaged pro- 
perty and has administered tho estate itself, 
and on the death of the ward, takes no action 
under s. 57, its power of superintendence ceas- 
es ipso facto and the property ceases to be in 
the property of a ward within tbe meaning of 
s, 43. So in accordance with cl. (2), s. 55, the 
usufructuary mortgagee is entitled to bo replac- 
ed in possession of the mortgaged property. 
He regains the right to collect the rents and 
profits, the effect of s. 43 being not to turn tbe 
usufructuary mortgagee into a simple mortga- 
gee. Where the Court of Wards, on the death 
of the disqualified proprietor, releases the pro- 
perty from its superintendence and hands over 
to the usufructuary mortgagee, who was dis- 
possessed under s. 43 of the Act. inter alia, cer- 
tain promissory notes executed by tenants, for 
arrears of rent (due on the mortgaged property), 
in favour of the Court of Wards’ Manager, held 
that, be having been replaced in possession of 
tbe mortgaged lands in accordance with s. 55 
(2), is entitled to sue on those pro-notes with- 
out obtaining an endorsement from the Court 
of Wards, because, on tbe death of the ward, 
the power of the Court of Wards having ceased, 
there was uo one who could legally endorse the 
notes. Property in a promissory note may 
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also pass by “ operation of law.” SOWCAR 

Lodd Govinda Doss Krishna Doss Varu 
V. LepatiMuneppaNaidu. 4 M L.T. 341. 

(24) — U$ufrxictuary mortgage of occupancy- 
holding— N.W .P. Rent Act (XU of 1881), 

S' 9 — Agra Ttnancy Act (11 of 1901) {Local) — 
Retrospective, effect of — Jurisdiction - Mortga- 
gee's suit for possession, maintainable tn Civil i 
Court. — The Agra Tenancy Act can have no re- 
trospective efiect, and if a usufructuary mort- 
gage of bis holding made by an occupancy- 
tenant was valid under the law which was in 
force at the time wbeu the mortgage was made, 
and if the mortgagee was entitled to enforce 
his mortgage before the passing of the said Act, 
he would bo equally entitled to do so after the 
passing of that Act. (3 A.L J. 40. 26 A. 78, F ; 
A.W.N. 1906, 30*2, D.) Where certain occu- 
pancy-tenants bad usufructuarily mortgaged 
their holding to the plaintiffs in 1887 and i 
agreed to redeem a prior mortgage and put the 
plaintifls into possession at the end of Jeth, 
1296 Pasli, but did not do so till after the Agra i 
Tenancy Act had come into force, held that the 
plaintiSs were entitled to institute and main- 
tain a suit (or possession as mortgagees in the 
Civil Court. llARHANS RAI v. SHINIWAS RAO 
Kalin, 8 A L.J. 1301. 

(25) — Landholder and tenant — Usufructuary 
mortgage by occupancy tenant — “ Transfer " — 
Act XII of 1881 (AT.IV'.P. Rent), s. 9. -A mort- 
gage with possession by an occupancy tenant 
of his cultivatory holding is a transfer within 
the prohibition of s. 9 ol the Rent Act, 1881. 

Ganqa Din v. Dhuran Dhau singii, 6 A. 
495. F.B. = A.W.N. 1883, 89. [Disappr., J5 
A. 219, P.B.; Ze., 7 A. 557. P.B.. 10 A. 13U. 10 
C.P.L.R. 53. 26 A. 78 = A.W.N. 1903, 192. J 

(26) — Usufructuary mortgage — Lease — Sub- 
sequent execution of mulgcni lease to stranger — 
Ro change of character as lessee — Lessor entitled 
to possession — Merger. — Sundara Iyer, J . — 
Where, at the time of the execution of a usu- 
fructuary mortgage, the mortgagor takes a 
lease from the mortgagee of the mortgaged 
properties, the position of the mortgagor ia 
chat of a tenant of the mortgagee, and the 
value of the possession is not changed till the 
mortgage is redeemed by the execution of any 
mulgeni lease or by the assertion of any mulgeni 
right in himself. Saiasiua Iyer, J. — Oo the 
facts, the mulgeni lease executed by the mort- 
gagors having been conferred on the head of 
the family of the mortgagors, ceased to exist 
by us merging in their own mulgeni right. 
SUBRAYA KINI V. RaMAPPA ADIOE. (1912) 

M.W.N. 907. 

(27) — Usufructuary mortgage — Suit for mort- 
gage amount. — In cases of usufructuary mort- 
gages, the mortgagor is bound to deliver posses- 
sion of the property and to secure quiet posses- 
sion. If the mortgagee, before ho recovers his 
debt, is disturbed in bis possession by the mort- 
gagor or those claiming under him, bo is at 
liberty to sue for the money duo to him. He is 
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not bound to sue for possession. Where an in- 
strument of mortgage recited that possession of 
the property had been delivered to the mortgagee; 
that the profits were to be enjoyed in lieu of 
interest ; that the mortgagor was allowed at 
any time to redeem, without any covenant 
that the mortgagee might call in his money 
wheu he pleased ; held, that the mortgagee was 
entitled to sue for his money if the lessee of the 
mortgagor in whose possession the properly 
was and who was paying the rent to the mort- 
gagee refused to give possession after the 
expiry of the lease. Lalji JIal v. MOHAN 
LAL, A.W.N. 1881, 71. 

(28) — Usufructuary mortgage — 6’uif for re- 
covery of debt. — In this case, there was no 
regular mortgage deed, and the terms of the 
mortgage were to bo gathered from an entry in 

j one of the pUintifTs books. According to that 
entry the plaintiQ was put in possession of a 
shop in consideration of a debt, and be was to 
I retain possession till the debt was repaid by 
the mortgagor; the mortgagor did not make 
himself personally liable for the amount. Held 
that this amounted to a purely usufructuary 
mortgage, and that the mortgagee could not 
sue for the payment of the debt. He was 
entitled to remain in possession of the promises 
till the principal and the interest of cbo mort- 
gage-debt were defrayed according to the terms 
of the agreement. As.suming that the suit 
would lie, It was held, that the mortgagee 
could not claim interest as there was no 
provision for piyment of interest, and the 
Language of the entry made it clear that the 
intention of the parties was that the rent of 
the shop was tj go against the interest on the 
debt. Soman Mull v. Kanh Chund, 15 
P.R. 1870. lAppr.. 127 P.R. 1881.] 

(29) — Usufructuary mortgage — for 

priricipal Where the terms of the mort- 

gage deed distinctly provided that the plaintifi 
(moctgagto) should receive the income and 
other benefits accruing from the house and the 
foreclosure of the mortgage depended on the 
will of the defendant the mortgagor, plaintiff 
was held to be debarred from bringing a suit 
for the principal amount of tno mortgage. 
GULAM HOSEIN V. Mehtab, 57 P.R. 1873. 
[R.. 127 P.R. 1881.] 

(30) — Usufructuary mortgage deed and agree- 
ment for rent executed by mortgagors on same 
day — Terms in both identical in several respects 
— Intention of parties— Same transaction— Suit 
for sale— Maintainability . — A mortgage deed 
contained the following provisions ; — “ We bind 
ourselves to pay to you or to those who may 
obtain your order, before the 25th of every 
month, Rs. 65 — 10 — 0, viz., Ra. 35/- for princi- 
pal and Rs. 30/10-, being the interegt accruing 
at 14 annas per cent, per mensem. You should 
let out the aforesaid bouse for rent and the 
rent derivable therefrom should bo credited 
every month towards the aforesaid principal 
and interest. In case the rent derivable from 
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ihe said house should fall short of the amounts 
to Of paid to you every mouth, or if do rent 
bhouia be derivea therefrom, wo bind ourselves 
to pay otherwise the amount due for principal 
and interesi. before the 25th of every mouth, 
bbould we fail so to pay, we bind ourselves to 
pa\ i-ompoun j interest for the amount of inter- 
est due lor each month- In case we do not pav 
the amount payable by us for five months on 
the waoic. you shall recover the debt from us 
day that the mortgage bond 

was executed, the mortgagors executed a rent 
deed ID favour of the mortgagee containing the 
following terms we have taken out from 

you on rent at Rs. 30/10/ for each month 

we or our heirs bind ourselves to pay to you or to 
those who m.y obtain your order before the 

25th of every mouth the aforesaid Rs. 30/10/-. 
If wo mike default in to paying, we bind our- 
selves to pay compound interest on the amount 
of each month in which default is made. If 
perhaps you require the aforesaid house and 
bungalow, we bind ourselves to deliver it over 
with the key to you The mortgagors hav- 

ing made default in the payment of the amount 
as stipulated above, the Nidhi instituiej the 
present suit. Held that in cases like the present 
it was the intention of the parties, irrespective of 
the mere form of instruments executed between 
them that determines their right-*. The strik- 
ing identities in the provisions of the two iu- 
Htruments clearly pointed Co the view that what 
purported to be the mortgage was not distinct 
from what purported to be the lease, that the 
two instrumeuis were executed as parts of one 
and the same transaction, and that the inten- 
tion was that the rights and obligations of the 
parties wet^ to be gathered from the provisions 
of both. Taking the two together it was clear 
that the transaction was one entirely of mort- 
g'lge with an express covenant to pay the 
principal and interest in instalments, and con- 
ferring a power on the mortgagee to take posses- 
sion of the property mortgaged and apply the 
usufruct lu discharge of the interest and princi- 
pal. It was, however, not obligatory on the 
mortgagee to enter into possession and liqui- 
date the debt by the usufruct. The express 
ccyenant to pay precluded the mortgage being 
taken as a purely usufructuary mortgage as 
defined by the Transfer of Property Act- 
Consequeatly, pUintifi could sue for s^le on 
defaulc in the payment of the amount due 

madhwa Sidhanta onahini Nidhi v. Ven- 
KATARAMANUJULU NaIDU, 26 M. 662. (2 M 

I.A. 487, if’.; 21 0. 8il. R.). 

-Mortgage, Constr^cction of^Slipulation 

op mortgagee to -pay Government revenue to 
^nortgagor— Enhancement of revenue bp Govern- 
nienl^ Liability to pay enchanced revenue — 
transfer of Property Act IIV o/ 1882), s. 76.— 

A deed of usufructuary mortgage contained a 
stipulation that the mortgagee was to pay the 
revenue, Rs. 1, to the mortgagor and appro- 
priate the balance of profits towards interest. 
The Government onbanced the revenue during | 
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the currency of the, mortgage. Held, that, 
under the terms of the mortgage deed, the 
mortgagor was liable to pay the enhanced 
revenue. Assuming that, s. 76 of the Transfer 
of Property Act applied to usufructuary mort- 
gages. there was here a contract to the contrary 
within the meaning of the section. THIPPA 
RAMASWAMI V. KRISHNASWA.MI. 8 Ind. Cas. 
845 = 9 M.L.T 206. (20 M.L.J. 6-10, M.W.N. 

1910, 333. 8 M.L.T. 173, 7 Ind. Cas. ‘.321, 17 
M.L J. .517, n.) 

Usufructuary mortgage — Suif /or reco- 
very of money due upon a mortgage — Sale of 
mortgaged premises for Government revenue— 
Surplus sale proceeds, recovery of mortgage 
money from — Transfer of Property Act (IV of 
1982), 73 — Estoppel — Default to pay Go- 

vernment revenue, how to be determined — Cove- 
nant, how to be construed — Construction of 
lease. — The Court is bound to give eSect to the 
intention of the parties to a contract, but that 
intention must be gathered from the language 
used in the document, and not from any extra- 
neous considerations. Where an Ijara lease 
provided for the piyment of the Government 
revenue in equal shares bv the lessor and the 
lessee, the mortgagor and the mortgagee, and 
also provided as follows: —“If the profJerty be, 
may God forbid it, sold by auction on account 
of an)' Government demands or for any other 
cause, and goes out of possession of the Ijara- 
dars, they, the said Ijaradars, shall be compe- 
tent to realize the entire peshgi money with 
interest, at rupee one per cent, per mensem, 
from the surplus sale proceeds and from the 
person and other properties of mo, the decla- 
rant. ’ Held, that, upon a reasonable construc- 
tion of the lease as a whole, it cannot be said 
that, if there was default in payment of the 
Government revenue in contravention of the 
earlier clause, the benefit of the second clause 
would be lost to the mortgagee, BiRI AZIRAN 
v. BIHI Kasiman. 10 C L.J. 488 = 4 Ind. Cas. 
439. 

(33) — Usufructuary mortgage — Interest not 
stipulated for — Construction. — Where there is 
no stipulation for interest in a usufructuary 
mortgage-deed, the mortgagee is not entitled 
to interest, but the usufruct goes in lieu of 
interest. GUNGA PERSHAD ROY v. EniEB 
EN.AYET ZAHERA, 16 W. R. 251. 

(34) — Usufructuary mortgage— Construction 
of deed — Usufruct — Interest. — In the case of 
pure u-sufructuary mortgages, the mortgagee 
has no right to sue for the debt. Where the 
mortgage de»>d merely gave the mortgagee the 
right of holding and enjoying the property till 
the debt shall have been paid ofi. and no 
reference was made to interest, the proper cons- 
truction was that the enjoyment of the rents, 
profits and the possession of the mortgaged 
premises should go not only to the liquidation 
of interest but also of the principal, and so the 
mortgagee is prevented from suing in respect of 
the original debt. Ram.tEE DASS v. BABA 
Kaka NUND, 81 P. R. 1870. 
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(35j — JJsHfrnctuarrj mortgage — Mortgagee not 
in possession of a portion of the mortgaged pro- 
perty — Acquxe'icence of mortgagee in part per- 
formance — Stipulatioyi for interest — Redemp- 
tion without payyyient of interest. — Where the 
mortgagors covenanted that “we shall pay the 
whole mortgage-debt in .i lump on liaisakh 
Sudi, I5th of any year and we shall pty the 
money out of our own pocket, and if there is > 
any defect in the mortgaged properly or in the 1 
mortgagee’s possession thereof, then we, the 
executants, will pay the principal with interest 
at 2 pet' Cent per mensem and besides this, 
damages and penalties, ' and possession was 
not obtained by the mortgagee of portion of 
the mortgaged property for a certain period, 
and in the subsequeot suit for redemption, 
the mortgagee claimed interest for a period 
during which he bad been out of possosaion, 
held, that by reason of his acquiescence, the 
mortgagee was not entitled to claim interest 
in respect of that period during which be had 
not obtained pos:^e8sion of a portion of the 
mortgaged property. i2‘J I A. 118 = 21 A. 521. 
P.C., 27 A 313, R.) Further, where the lower 
appellate Court, having expressed the opinion 
that the mortgagee was entitled to the interest 
for the period of bis dispossession, referred the 
question as to the length of that period to the 
Court of First Instincc for determination, and 
subsequently dismissed the claim, held, that 
the course adopted was justified, and. assuming 
it was not, the whole case being before the High 
Court, the respondents wore entitled to support 
the judgment on the ground of acquiescuiico. 

Jhunku Sinoh V. Chatkan SiN(iH, 6 A.L. 

J. 247 = 31 A. 325 = 2 Ind, Cas 221. 

(36) — Mortgage^ Property security for interest 
— jPersonaf liability — Effect of. — Whore a usu- 
fructuary mortgage-deed provided for paymeut 
of interest at twelve annas per cent, per mensem 
if the rents and profits wore not sufticieiit to 
pay up the whole amount of interest, held that 
the mortgaged property was security not only 
for payment of the principal but also of interest. 
Meld, further, that the mere fact that the 
mortgagor took a personal liability to pay up 
the interest did not relievo the mortgaged 
property from liability to satisfy the deficiency. 
CHINTAMAN V. DULAHl. 7 A. L. J. 1087 = 8 
Ind. Gas. 870. 

(37) — Personal covenant by the mortgagor to 
pay principal and inlertsl tuilhin a certainperiod 
•^Slipulation to pay interest. — A mortgage-deed 
provided that the property mortgaged was to 
remain in mortgagee’s possession until the 
principal and interest was paid to him and that 
the mortgagor within two years from the date 
of tbo deed was to pay principal and interest 
nnd if ho failed to do so he should pay interest. 
Held, that tbo mortgage constituted by the 
deed, was not usufructuary. SHKIDHAR v. 

Ganoauam. S iSom. L.R. 119. 

(38) — Mortgage — XJmfr actuary mortgage, suit 
for sale of property under — Conversion of 
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simple ynortgage into usufructuary mortgage 
by mortgaoors takuig possession of mortgaged 
property — Interest, obligations of mortgagor to 
pay, on mortgagees taking possession of moi (ga- 
ged property, when so stipulated in deed — 
Transfer of Property Act {lx of 1882), ss. 5Si 
' (rf) a?id 07 Irt). — The defendants owned a 3 
annas, 7 pies, and 4 karanis share in a certain 
village, out of which, on the 15th March, 1877, 
they mortgaged to M a 2 annas. 7 pies, and 4 
karants share, one of the conditions of the 
mortgage being that, if the principal and the 
interest secured by the mortgage were not paid 
within 5 years from the date of the mortgage, 
the mortgagee should be entitled to take posses- 
sion of the mortgaged share. On the •27th June, 
1877, the defendant mortgaged their 3 annas, 
7 pies and 4 karants share to the plaintiff. The 
111 iterial portion of the mortgage-deed was as 
follows : — " Whereas wo have borrowed 
Rs. 5.100 from II (plaintiff) and have fixed the 
interest of the said amount at Rs. 1-2-0 per 
cent, a month payable from the date of the 
execution of the deed to the date of payment : 
it is therefore hereby declared that we shall pay 
the interest yearly ; that we shall pay the 
entire principal and tbo remaining interest 
within H years either in instalments or in one 
lump sum : that, in case of default in payment 
of lutere.st, it shall be considered to be principal 
and we shall pay interest thereon at Rs. 1-2-0 
per cent, a month ; that if the interest for any 
year is not paid, then, on the expiration of 
three years, the said mortgagee shall bo at 
liberty to take possession of the mortgaged 
' property, hence these few words have been put 
into writing by way of a mortgage deed without 
I possession.” On the 20th July, 1880, the plain- 
tiff sued the defendants for po.ssession of the 
share and, as he sought to establish that the 
prior mortgige was a fraudulent transaction, 
made M a defendant to the suit. The Subordi- 
nate Judge, on the 24th August, 1880, decreed 
possession of the share to the plaintiff, but held 
that the prior mortgage was not a fraudulent 
, transaction. On the .30th May, 1881, the 
plaintiff obtained possession of the share in exe- 
cution of the decree and retained possession of 
the same till the 21st November, 1883. when be 
gave possession to M of the share which had 
been mortgaged to the latter and also of addi- 
tional 7 karants. On the 12th April. 1992. the 
plaintiff sued the defendants for Rs. 10. COO, 
being the amount of principal and interest due 
on the mortgage and claimed to recover that 
sum by tbo sale of the share mortgaged to him, 
on the ground that the term of mortgage bad 
expired and the mortgage money had become 
payable. The defendants defended the suit 
upon the grounds, amongst others, that the 
mortgage WM a usufructuary one at the time 
of tbo suit, and therefore tbo suit, as one for 
sale of the mortgaged property, was not main- 
tainable. and that, from the time the plaintiff 
obtained a decree for possession of the share, 
the defendant ceased to be liable to pay any 
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interest. Held, that the mortgagee was not 
debarred from suing for the sale of the share. 
The mortgage-deed could not be interpreted to 
mean that the mortgagee should loosethat right 
on taking possession of the share. Therefore, 
even if the mortgage was converted into a 
usufructuary one within the meaning of s. 53 
(a). Transfer of Property Act. 1882, on the 
mortgagee taking possession of the share, the 
mortgagee was not precluded by the provisions 
ot s. 67 (a) of that Act from bringing the share 
to sale under the mortgage: a usufructuary 
mortgagee being entitled when there is a con’- 
tract that he may bring mortgaged property 
to sale if the mortgagor fails to pay according 
to his contract to sue for sale of the mortgaged 
property. Held, further, that the parties to 
the mortgage did not intend that, on the mort- 
gagee obtaining possession of his share, the 
obligation on the part of the mortgagors to pav 
interest at the stipulated rate should cease, but 
they intended that, if the mortgagors failed to 
pay interest as agreed, the mortgagee might 
further receive himself by taking possession of 
the share, and that, if be did so, he should 
account for the profit.^, which .should be set off 
against tbe interest agreed to be paid. Held, 
further, that tbe plaintiff was entitled to in- 
terest at the stipulated rate from the 24th 
August, 1880, to the date of suit, deducting 
frona it the profits which the plaintifi admittedly 
received and also the profits of 7 karants which 
the plaintiff should have retained in his pos- 
session as part of the mortgaged property, which 
was not subject to prior mortgage, instead 
of placing tbe latter person in possession of the 
same. Kallu .\nd Ga.ihaj v. Daya R vai 
AND Sampat Ram, 5 O.C. 286. 

{o0)—2^o provision in decree about possessioft 
and interest— ‘Execution mortgagee in possession 
after decree CTaking account not 7 iecessary 
— Application for execution — Application 
for order absolute. — In a suit on a usufruc- 
tuary mortgage, tbe Court passed a Razi- 
namah decree by which the defendant was 
to pay Rs, 700 to the plaintiff within one year 
from its date, and in default the plaintiff was 
to realize the amount by sale of the mortgagee! 
property. The teems of the compromise and 
hence of the decree were silent as to possession 
and interest, but by the mortgage instrument, 
the mortgagee was to be in possession of 
the land in lieu of interest and he continued 

in possession over since the date of the decree. 

Upon an application for execution of the decree 
after one year by sale of the mortgaged property, 
held fd) that the fact that the mortgagee con- 
tinued iu possession since the date of tbe 
decree did not render it necessary that an 
account of the profits of the land should, be 
taken for the purpose of being set off against 
the amount decreed, as, by doing so, the Court 
would be going behind the decree, and (6) that 
the application for execution, iu which the 
decree-holder stated that there had been default 
in the payment of the decree amount and 
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applied for sale, was an application for an order 
absolute. APPA Row v. KRISHNA AYYANGAR, 
25 M. 537. [R., 17 M.L.J. 201 = 2 M.L.T. 167 
= 30 M. 255. 6 U.h.T. 361.] 

(40t Mortgagee — Redemption — Mortgagor. — 
Lnder a usufructuary mortgage, the mortgagee 
takes his chance of the rents and profits being 
greater or less than the interest which might 
have been reserved by the bond and the mort- 
gagor is entitled to redeem on payment of the 
mortgage money. Raja Pertab BAHADUR 
V. Ga.jadher Bakhsh Singh. 4 Bom. L.R. 
845. 

(41) — Redemption — Usufructuary — Right to 
redeem before satisfaction of debt by remits and 
profits — Assignment by mortgagee for lesser 
consideration — Right of assignee to recover 
entire amount due to his assignor — Interest, 
rate of — Appropriation of rent first towards 
principal and then for interest— Liability of 
mortgagor to pay enhanced assessment — Transfer 
of Property Act, s. 135.— In the abvsence of an 
express recital to that effect, a mortgagor under 
an usufructuary deed of mortgage is not debarred 
of his right to redeem till the entire debt is 
satisfied by enjoyment by tbe mortgagee of tbe 
profits of the land. Where the mortgagee 
assigns his interest for a lesser amount than 
that duo to him, without stating that the 
balance was conveyed as a gift, the assignee 
cannot recover from the mortgagor more than 
the consideration he paid for the assignment 
and reasonable interest thereon. Where, at 
the date of the assignment, a very small 
portion of the consideration was due for principal 
and the balance represented tbe interest, the 
assignee was held not entitled to tbe high rate 
of interest provided for in the original mortgage- 
deed, viz., 24 per cent, per annum, but was 
awarded only 6 per cent, per annum Tbe 
rents and profits have first to be applied 
towards principal and then towards interest. 
The mortgagor is liable for the enhanced 
assessment levied by Government after tbe 
date of the mortgage. BURLE JAOOANNA v. 

Velugula Latchanna. 8 M.L.T. 420 = 7 
Ind Gas. 871. 

(42) — Evidence — Admissibility in— Registra- 
tion Act (III of 1877), $. 17 — Usufructuary 
mortgage below Rs. \Q 0 — Proof of debt— Decree 
for money. — I executed a usufructuary mort- 
gage-deed in favour of B, the value of which 
was below Rs. 100. The deed was not regis- 
tered. I did not put B, io possession. In ^ 
suit fer possession, and in the alternative for 
recovery of money, brought by B, held that the 
document could be taken in evidence, in order 
to show that money was borrowed, and that 
the Court could pass a simple money decree, 
although it could not pass a decree for posses- 
sion. Jaddu Ch^vube V. bhagwat chaubb, 

7 A.L.J. 71 = 5 Ind. Gas. 519. 

i43)^Evidence Act {I of 1872), s. Varia- 
tion of terms — Usufructuary mortgage — Arran- 
gement as to mode of payment— Transfer of 
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Property Act (IV of 1882), s. 76. els, (g) and (n) 
— No account at redemption — Subsequent passing 
of statute authorising collection of cesses — Mort- 
gagee appropriating amount of cesses, if liable 
to credit to mortgage debt. parties m a 
deed of usufructuary mortgage did not intend 
that any account should be taken at the time 
of redemption. They arbitrarily fixed the 
income of the property and settled the amount 
to be paid thencelortb on account of Govern- 
ment demands and interest on the security. 
The remainder which was a fixed sum, was to 
be annually paid to the mortgagor as surplus 
profits- The mortgagees collected from the 
tenants sums which were realisable under a 
subsequent statute only by the propietor 
mortgagor. The mortgagees alleged that, by a 
subsequent agreement between the parties, the 
mortgagor was placed in possession of a part of 
the mortgaged premises, the income whereof 
was sufficient to wipe out the annual debt. 
Held, that, as the arrangement was not in 
supersession or even variation of the mortgage, 
oral evidence was admissiole to prove the trans- 
action. (27 A. 313. D.\ lOC.L.J. 27, R.) Held 
also, that the mortgagor was entitled to credit 
for other sums e.g., cesses, realised by the 
mortgagees out oif the mortgaged-property. 
The rents and profits are incidents de jure to 
the ownership of the equity of redemption, and 
the mortgagee in possession is bound to apply 
whatever profits are actually received towards 
the satisfaction of the mortgage debt. RamA- 
VATAR V. TULSI PROSAD SlNGH. 14 C.L.J. 
307 . (7 Agra S. D. 24S. 8 Agra S. D. 178, 

Expl.) 

(441 — Transfer of Property Act, s. 65 (a) — 
Mortgage before Act but further charge after — 
Act if applies — Diminution of security in circum- 
stances which mortgagee should have anticipated 
— Claim for damages, if admissible — Mortgage, 
usufructuary , followed by lease to mortgagor — 
Contemporaneous deeds^ Inter pretation — Lease 
on easy terms surrendered by mortgagor - Mort- 
gagee if may insist on appropriation of whole 
profits to interest — Unregistered agreement to 
^}ary mortgage deed if admissible— Registration 
Act (1877), ss. 17, 49 — Evidence of preliminary 
negotiations, if admissible — Evidence Act, ss, 
91, 92. — Where part of the mortgaged property 
was withdrawn from the security in con- 
sequence of a successful claim to it by the 
mortgagor’s sister, but it appeared that the 
mortgagee was aware of the circumstances of 
the property and the position of the mort- 
gagor’s family. Held — that the mortgagee was 
not entitled to any damages or compensation 
for the diminution of his security. S. 65 (a) 
of the Transfer of Property Act did not apply 
to the case, the mortgage having been execut- 
ed before the dafcb of the Act, though one of 
the further oharges was subsequent to it. 
Whore, in a mortgage bond, it was stipulated 
that the mortgagee should bo in possession of 
the mortgaged property and take the profits in 
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lieu of interest, but, by a practically contem- 
poraneous instrument, the mortgagee granted 
a lease to the mortgagor ou easy terms, reser- 
ving a rent of Rs. 4,200 only when the interest 
worked out to Rs 6.000, but tbe mortgagor 
being unable to pay this rent gave up posses- 
sion to the mortgagee. Held, in a suit for 
redemption of the mortgage, that the mort- 
gagee was entitled to appropriate the whole of 
the profits realised by him towards interest, 
according to the terms of the mortgage-bond.* 
That the mortgage and tbe lease were pacts of 
one and the same transaction, but there was 
no inconsistency between the two instruments. 
It is not permissible to contradict or vary the 
express and unambiguous terms of a written in- 
strument by reference to preliminary negotia- 
I tions or previous conversations. An unregis- 
i tered agreement purporting to set out in what 
manner the rents and profits of the mortgaged 
property were to be dealt with, at variance with 
the stipulation in that behalf contained in the 
registered mortgage-deed, was inadmissible in 
evidence by the provisions of the Registration Act. 
SAIYID AHDULhX ivIIAN V. bAlYII) BaSHARAT 
Husain, 17 C.W.N. 233. P.C. = 13 M.L.T. 182, 

{■15)— Mot tgage— Stipulation to give mortga- 
gee actual physical possession of plots mortgaged 
— Failure to get actual physical possession on 
account of mortgagor's fraud — Mortgagee 
entitled to simple money decree— Limitation Act, 
sch. (t;, arts. 95, 97, 116 and I20.—On 19th 
November, 1903, dofeudaut-respondont execut- 
ed a mortgage deed with possession for a certain 
specified plot of land in favour of the plaintiff- 
appellant. The contract was that the mortgagee 
should have actual physical possession and 
enjoy the entire gross rental in lieu of interest. 
The plot in question turned out to be the sir 
land of the defendant, and plaiuti/T obtained 
merely proprietary possession with the right to 
collect rent at a reduced rate from the mortga- 
gors. It was found as a fact by the lower 
appellate Court that the contract was obtained 
from the plaintiff by defendant by means of a 
concealment of material facts amounting to 
fraud- Held that, upon the finding of the lower 
appellate Court, tho plaintifl would bo entitled 
to a simple money decree for tbe sum advanced 
with such interest as tho Court might find 
duo. Held further, that tho claim must fall 
either under art. 95 or 97 of the first schedule 
to the Limitation Act ; arts. 116 and 120 can- 
not apply to the case. UDIT Narain v. Sahib 
ALI AND OTHERS, 13 O.C. 148 = 6 Ind. Caa 
1013. 

{16)— Litnitation applicable to a suit for reco- 
very of rents and profits by a usufructuary morl^ 
gagee— Limitation Act, art. 109.— Tho essence 
of a usufructuary mortgage is that tho mort- 
gagee looks to the rents and profits for tho 
satisfaction of his advance, and, inasmuch 
as no time is fixed for payment, there can be no 
forfeiture. It is this forfeiture that gives rise 
to tbe remedies of foreclosure and sale, and 
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in it'; absence tbe mortqigee is not entitled to 
the reinedies thit spring out of it. In the 
ali-icnce of an express agreement to pty, a usu- 
fructuary mortgagee caiinot obtain a personal 
vlecrrc. Buo where the mortgagee has failed to 
obtain p'^ssession be is entitled either to sue for 
possession or for recovery of his money. Where 
a usufructuary mortgagee is kept out of posses- 
sion by the mortgagor, he is entitled to recover 
rents and profiis received by tbe mortgagor 
during that period : but he can only recover 
profits roceivt d within three years of the com- 
mencement of bis suit which will be governed 
by art. 103 of sch. II of the Limitation .Act. 
Govindkav V. JIWANJI. 2 Bom. L.R. 20;. 

Mortgage-deed — Snid for possessioit — 
2^ature of suit — Execution admitted — Consi- 
deration^ luayit of — iVoo/— Onus on mortgagor— 
Delay in instiluticyi of — Presumption as to 

passing of consideration -Limitation Act (XVo/ 
18i7), sch. IT, arts. 113, 135 — Specific perform- 
'ance of contract. — A mortgage-deed contained 
a recital that the mortgagor had received the 
mortgage money and put the mortgagee in pos- 
session of the property mortgaged. As a 
matter of fact the possession had not been 
given and tbe mortgagee sued for possession. 
Held, that the suit was not a suit for specific 
performance of a contract of mortgage. It was 
a suit for possession and was governed by art. 
135 and not by art. 113 of the Limitation Act 
1877. (A.W.N. 1884, 123. F.) In a suit for 

possession by the mortgagee, if the mortgagor 
admits tbe execution of the deed but denies the 
receipt of consideration, the onus lies on him 
to prove that he hid not received the considera- 
tion. Merc delay in the institution of the suit 
does not shift the burden on to the mortgagee 
to prove that the consideration had passed. 
Thakur Ram Chand v. Brhabi. 7 Ind. 
Cas. 646. (8 A. 041. D.\ A.W.N. 1901, 163, 

1 A.L.J. 423, 27 A. 71. F.) 

(48) — Usufructuary mortgage — Ouster of 

mortgagees— Adverse possession. — One of the 
purchasers of the equity of redemption in a usu- 
fructuary mortgage ousted the mortgagees and 
took possession of the entire mortgaged pro- 
perty, which he retained for more than twelve 
years ; but it was found that he never denied 
the mortgagor’s title, and that the mortgagors 
had no right to present possession. Held that 
there was no adverse posses.sion as against the 
other mortgagor, although there was as against 
the mortgagees, and that tbe right of re- 
demption was not lost ; tbe ouster of the mort- 
gagees did not entitle tbe plaiotifi to re-enter 
into possession. ISMDAR KHAN v AHMAD 
Husain. A.W.N. 1908, 25 = 5 A.L.J. 85 = 3 M. 
L.T. 125 = 30 A. 119. {27 A. 395, 18 B. 51. 

4 C. 327, 12 B.H. C. 180, li.) 

(49) — Usufructuary mortgage — Enhanced 
Government revenue, liability for — Transfer of 
Property Act, a. 16. — In the absence of a con- 
tract to tbe contrary, an usufructuary mort> 
gagee is liable to pay enhanced Government 
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revenue, which was not in the contemplation 
of the parties at the date of the mortgage. 
KOLLI VaLLAPPIL KAIjATHILE veettil 
K.aknavan Ravunni Nair V. Natuwath 
Pappu alias Valiya ACHAN, 14 Ind. Gas- 
590. (18 M.LJ. 31, F.\ 14 M.L.J. 488, 17 

M.L.J. 517, Diss.) 

150) — Pre-mortgage — Usufructuary mortgage 
— Masbrut-ul-rehan — Purchase-money — Appor- 
tionment of — Plaintiff entitUd to pre-moitgage 
share of mortgagor under usufructuary mort- 
gage aloiU. — Certain persons made a usufruc- 
tuary mortgage of their property. On the same 
day one of them executed a deed by way of 
Mashrut-ul-rehan in favour of the same mort- 
gagee. In a suit for pre-mortgage of tbe share 
of the mortgagor who had created the further 
charge, held that the plaintifi was not liable 
to pay the sum secured by tbe Mashrut-ul- 
rehan deed which was a separate and indepen- 
dent transaction, but was entitled to pre-mort- 
gage upon paying the proportionate amount 
due on the share of the said mortgagor. 
KaLDA v. Hargian, 9 A.L.J. 661=34 A. 416 
= 15 Ind. Cas. 907. 

(51) — Mortgage — Ueiemotion — Ejectment, 
SMif in — Claim to possession after discharge of 
usufructuary mortgage — Finding against dis- 
charge set up — Right of plaintiff to redeem 
mortgage — Form of decree — Taking of accounts 
— Mesne prodts — Part payment of principal — 
Profits of usufruct, koto to be appropriated — 
Defendant's costs of prior litigation wherein he 
supported plaintiff's cause — Whether defendant 
entitled to credit — Interest on amount — Trans- 
fer of Property Act, s. 72. — Where a mortga- 
gor alleges that the debt due on a usufructuary 
mortgage has been re-paid out of tbe usufruct, 
and seeks to recover the property mortgaged, 
tbe suit is in reality one for redemption. Ifr 
on accounts being taken, it is found that the 
whole of the debt has not been paid, the decree 
ought to be conditional on payment of what- 
ever might be found due to tbe mortgagee- 
Even if such a suit is regarded as one in eject- 
ment. the Courts have a discretion to allow 
redemption to tbe plaintiff. The proper course 
to pursue in such a case is for tbe Court to 
direct that accounts be taken of the amount 
due to the mortgagee and of any amount for 
which the mortgagee might be accountable to 
the mortgagor on account of the profits of the 
mortgaged property received by him, and then 
pass a final decree for redemption. Where a 
moitgage-bond stipulates for the appropriation 
of profits towards interest without mentiopinK 
the rate of interest, and a portion of the princi- 
pal amount is received by the mortgagee, the 
Court in its decree should direct the appro- 
priation of a portion of tbe rent proportionate 
to the balance of principal 'remaining unpaid 
towards interest and to hold the mortgagee 
accountable for tbe balance. lino portion of 
the amount paid would be debitable towards 
the principal, no question of accountability 
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for the profits would arise. Where a mort- 
gagee defended a prior suit brought by a third 
party in which the mortgagor was interested : 
Held, that ho was entitled to be reimbursed to 
the extent of the amount expended by him and 
to interest thereon at 9 per cent, per annum. 
Ranganath\ PILLAY V. Paripurnam, 16 
lad. Gas. 2l7. 

See U.P. ACT XVIII OP 1873. A W.N. 1885. 
278. 

See U. P. ACT XTI OF 1881. s. 7, A. W.N. 
1893, 177, 7 A. 563. F.B. = A.W.N. 1885, 108. 

See U.P. ACT XXII OF 1886, s. 5, 2 O.C. 
204. 

Of sir lands — Possession not delivered to 
mortgagee — Rights of mortgagee— See U.P. 
ACT II OF 1901. ss. 10. 20. 7 A.L.J. 330 = 5 
Ind. Cas. 557 = 32 A. 383. 

Usufructuary mortgage — Sir sold after passing 
of Agra Tenancy Act — Position of mortgagee — 
Ex-proprietary tenancy — Transfer of holding — 
Ejectment — See U P. ACT II OF 1901. s. 20, 9 
Ind. Cas. 553. 

Mortgage simple but to become usufructuary 
on default — Decree givif)g possession to mort- 
gagee — Mortgagor’s remedy to recover posses- 
sion— See Civ. Pro Code, 1908, a. 47, 20 a. 
606 = A.W.N. 18S8 139. 

See Civ. Pro. Code, 1909, s. 47, 23 W.R. 
156. 

Lease of mortgaged property by usufructuary 
mortgagee to mortgagor — Hypothecation of 
same property as security for rent— Suit for 
rent in Rovenuo Court — Suit for enforcement 
of lien in Civil Court — See CiV. PRO. CODE, 
1908. 0. II, r. 2. 4 A. 318= A. W.N. 1882, 46. 

Creditor of mortgagee — Remedies by attach- 
ment — Practice and procedure — See CiV. PRO. 
Code, in08. o. XXI. rr. 46, 64, 13 Bom. L.R. 
233. 

Possession not given to mortgagee — Suit for 
possession c impromisod — Mortgagee taking 
simple money decree —Sale of mortgaged pro- 
perty— See Civ. Pro Code, 1909,0. XXXIV, 
r. U, 7 A.LJ. 321=5 lud. Cas. 419 = 32 A. 
377. 

Suit for possession not brought for twelve 
years —Presumption that no consideration pass- 
ed — Burden of proof — See CONSIDER.ATION, 
8 A.L.J. 368. 

Suit for possession of property pledged in 
usufructuary mortgage— See CO-SH AREBS — 
Suit by CO SH-ARBRS, 2 Hay 155. 

See Delay, l M.H.C. 70. 

See JURISDICTION OF REVENUE COURTS, 
8 W.R, 301. 

Right of usufructuary mortgagee— Bight to 
trees planted by him during tenure — See LAND- 
LORD AND TENANT— Property in trees 
BTO. ON LEASED PREMISES, 1 Agra 281. 

0. VII— 41 
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Usufructuary mortgagee— Position of lessee 
from him— iStje LEASE— General, 8 a.L J 
802. 

Suit for redemption of usufructuary mort- 
gage— S. 20 if applicable so as toextend limifa- 
tion for suit — See LIMITATION ACT. IQOh, 
s. 20and art. 148, 18 A. 295 = A.W.N. 1896, Gs] 

Usufructuary mortgagee — Liability of. for 
damages lor property not delivered to mortgagor 
— See LIMITATION ACT, 1908. s- 23, arts. 115, 
IIG, 6 M.L.T. 239 = 33 H. 71. 

Usufructuary mortgage— 5ee MINOR— CON- 
TRACTS BY MINORS. 3 B.L.R.A.C. 426=12 
W.R. 378. 

Possession under, nature of — See PARTITION 
—General, 5 ind. Cas. 664. 

Pre-emption suit — Usufructuary mortgagee 
cannot plead bis mortgage as a shield when he 
himself is purchaser— Keeping alive of charge — 
See Pre-emption— GENERAL, lo O.C. 49. 

Proprietary rights, losing or parting with — 

Ex-proprietary tenant — Reg. II OF 1877, 
8. 4l, 7 A.L.J. 370 = 5 Ind. Cas. 503. 

See Res judicata— Cause of action 

11 A. 386= A W N. 1899, 136. 

Mortgage with possession -Duty of mortga- 
gee to keep account of rents and profits — In- 
terest— See Res judic.vta — Matters in 
ISSUE, 95 P. L.R. 1908. 

Usufructuary mortgage by tenant— Subsequ- 
ent relinquishment to landlord — Right of 
landlord to re-enter — Mortgage or out-and-out 
sale— See RIGHT OF OCCUPANCY— TRANSFER 
OF RIGHT, 12 C.W.N. 878. 

Specific Relief Act. I of 1877, s. 9, suit under, 
by mortgagee in posse.ssion — See SPECIFIC 
RELIEF ACT, 1877, 8. 9, 5 B. 446. 

Vendor agreeing to pay back purchase money 
if there bo any prior bypotbccation or vendee 
be diwpossessoi — Effect of prior uaufruotuary 
morigage— See VENDOR AND PURCHASER- 

VENDOR. Rights and liabilities of, 6 
Ind. Cas. 114. 


14.— Miacellaneoua. 


(1) — Rule against breakinq up mortgage 
security, applicability of . — The rule of law 
against breaking up the integrity of a mort- 
gage security is a rule aiming at protection of 
the mortgagee, but that rule does not apply 
to oases where the mort^^^M himself has 
acquired the ownership of a f^tion of the mort- 
gaged property. KUDHA^^-r.'JSHEO DAYAL, 

10 A. 570 = A.W.N. 1888, 2$1. [D.. 22 M. 

209 = 8 M.L.J. 309.] 

(2) — Equities of mortgagor^ mortgaged pro^ 
perty followed by. even where purchaser is mere 
agent— Notice lo agent, notice to principal,— Oa 
the sale of mortgaged property in auction sub- 
ject to the right of redemption of the mortga- 
gor, even when it happens (bat the purchaser 
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has bought the property at the sale in the 
capacity oi an agent and not as principal, the 
equities of the mortgagor follow the property. 
Tbo principal cannot, through the hand of his 
agent, take the land free from the mortgagor’s 
equities. The case is similar to the one in 
wuich notice to the agent of the purchaser is 
held to be constructive notice to the principal 
80 as to fix him with a trust or a burden rela- 
tive 10 the subject of purchase, which with- 
out notice he would have escaped. Seedee 
Nazeeu ali Khan v. Rajah Ojoodya 
Ram khan. 8 W.R. 399. 

(3) — Sn/e of properly to wife by husband 
bona fides of mortgage entered into by wife, a 
material issue for decision — Finding of first 
Court against bona fides of transaction — Mere 
expression of concurrence m, by lower appellate 
Court not su^cient.—lo this case both the 
lower Courts had found that the alleged sale of 
the property (in the possession of the defendant 

mortgagee; to a wife by her husband w’as not 

bona fide The defendant was entitled to a 
clear finding on the issue whether the mort- 
gage executed in his favour by the wife with 
tne knowledge of her husband was a bona fide 
one or not. The first Court had found that it 
was not a bona fide transaction without giving 
any satisfactory reasons for the finding. The 
first appellate Judge merely expressed that it 
concurreh in the same and the High Court was 
of opinion that such mere expression of coo- 
currence in an obscure judgment was not 
sufiicieut but that the J udgo should have stated 
the grounds for bis agreement with it and, that 
he was wrong in not having done so. -k’hel- 

LUCK CHANDER GHOSE v. NUND Ram SEIN 

2 W.R. 7. 

(4)— Transfer.— It is clear that in India, as 
in England, a mortgagee may transfer his rights 
to a third person, by way of assignment ; but it 
should be without prejudice to the rights of the 
mortgagor. CHINNAIYYA RawuTAN v. CHI- 
DAMHAHAM CHETTY, 2 M. 212. [Appr. 13 
B. 42 ; F., 2 M.L.T. 93 ; R., IS M. 126.] 

(6) — Validity of condition in mortgage-deed 
that mortgagee will not mortgage his interest. 
Sultan Khan v. Jawala d.as, 131 p r 
1888. (2 P.R. 1886, D.) 

(6) — Mortgage in English form — Power of 
sale — Lands situated in Bombay Mofussil . — a 
mortgagee, under a power of sale contained in 
a mortgage of the ordinary English form, can 
sell the mortgaged lands, without the interven- 
tion of the Court, even though the lands be 
situated in the Bombay Llofussil. The pur- 
chaser at suoh a sale acquires a valid title, 
when the sale has been fairly conducted and 

with ail due notice to the mortgagor. N.B. 

The position of the English mortgagee, selling 
under his power of sale, explaim^d. PiTAMBER 
NARAYENDAS V. VANMALI SHAMJI, 2 B. 1 
[R.. 14 C. 464.] 
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. Mortgage in English form — Property 
situate in mofussil — Parlies residing at Bombay 
~~-SuitfoT redemption filed— Injunction restrain^ 
mg power of sale. — Although the mortgaged 
property was situated in the mofussil, where 
the parties were the residents of Bombay, con- 
ducting their transactions through Bombay 
.solicitors, and the instrument of mortgage was 
a regular and formal deed in English form, 
held that the parties intended to contract with 
reference to English law and were entitled to 
enforce their rights according to that law. [i?., 
14 B 377, 2 S.L.R, 90.) The mortgagee under 
an English mortgage cannot be restrained by 
an injunction from exercising his power of 
sale, merely because a suit for relempcion has 
been filed against him by the mortgagor, and 
such a sale pendente lite can be stayed only by 
the mortgagor paying the amount due into 
Court, or by giving the prima facie evidence 
that the power of sale is being exercised in a 
fraudulent or improper manner. JAGJIVAN 
NANABHAI V. Shridhar BALKRISHNA NA- 
Gark.-vr, B. 252. \Rhodes v. Buckland. 16 
Beav. 212. D.; Adams v. Scott. 7 W.R. 213. P.). 

(8) — Mortgagee purchasing under power of 
saU contaiiied in mortgage-deed — Mortga- 
gor s consent — Effect. — Where a mortgagee 
purchases the mortgaged property with the 
consent of the mortgagor under the power of 
sale contained in the mortgage-deed, be acqui- 
res an unimpeachable title derived from the 
power of sale, which is altogether distinct from 
bis title as a mere incumbrancer; the effect of 
.such a purchase being analogous to that of a 
foreclosure decree, which is to vest the owner- 
ship of. and the beneficial title to, the land fer 
the first time in the person who previously was 
a mere incumbrancer. PURMaNAND DA9 
Jivandas v. JaMNABAI, 10 B. 49. (Heath 
V. Pugh, 6 Q. B.D. at p. 361, R.) [R., 16 

B. 51, 20 B. 82 =-3 Bom. L.R. 456, 27 B. 43.] 

f9) — Mortgage — Decree on first mortgage, 
second mortgagee not being joined — Purchase of 
hypotheca by decree-holder — Rights of second 
mortgagee — Mortgagee — Purchaser — Suit for 
red emption — 1 mpro vements — Mor tgage decree — 
Interest at contract rate till date of decree,^ 
Where a prior mortgagee obtained a decree for 
sale on his mortgage without joining a puisne 
mortgagee as party to the suit, and purchased 
the property himself in execution, the puisne 
mortgagee can sue the mortgagor and the 
purchaser for sale on his mortgage without 
offering to redeem the first mortgage or to ask 
for sale subject to it. It is open to the first 
mortgagee who is the purchaser to redeem the 
second mortgage, or a decree for sale may be 
passed subject to the rights of the first mort- 
gagee. iExpl., 10 M.L.J. 347 = 24 M. 171 ; R*. 

11 C.P.L.R. 75, 12C.P.L.R. 125. 1 O.C. 53. 1 
O.C, 105, 30 C. 599, F.B.; D., 26 M. 537.] The 
mortgagee-purchaser in this case, suing to 
redeem, cannot claim compensation for im- 
provement made by him, for he is in no better 
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position than the mortgagor spending money 
on bis own property. [i«\, 31 M. 425 = 18 M. 
L.J. 298 — 3 M.L.T. 397. J Interest should be 
allowed in a mortgage decree at the contract 
rate till date ol decree, and at G percent, from 

that date. Rangayya Chettiah V. Parth.a- 

SARATHI NaICKEH, 20 M 120 

(10)— Usufructuary niortyage — Interest — 
natver. In a usufructuary mortgage, securing 
the repayment of a certain sum of money after 
a given time with interest at 1 V,, per mensem, 
there were a number of provisions lor securing 
the payment of interest to the mortgagee, and 
in^cr aha, there was a provision that he should 
have possession of the property, and take the 
profits on account of interest, the profits being 
agreed at a certain figure, leaving an agreed 
Ulauce of interest to be paid yearly in cash. 
There was also a provision that in the event of 
pos!-ession not being given, the mortgagee 
might treat the money as immediately due, and 

recover It at once WHO interest at Rs 1-6 0 % 

per mensem. The mortgagee did not take pos- 
session of the security, and took no steps to ob- 
tain such possession or to recover the money , 
for nine years, during which period no inietest ' 
was paid. The mortgagee then sued for the 
recovery rf the amount with interest at i 
Re. 1*6 0 % per mensem from the date of bond 
to date of suit. Held that the fair inference of ' 
fact to draw from this state of things was that I 
the creditor waived the provisions for securing 
and recovering the interest (as he wasat liberty j 
to do), and that the transaction must be looked 
at as Biniply one of a loan for the specific period 
at the agreed rate of j % per mensem. GAN- 
GA SaHAI v. IjACHMAN 81NGH, 8 A. 194 = A. 
W.N. 1886. 50. 

(^I) Horigaget's lien — ilotiey decree — 

A mortgage lien is rendered infructuous 
when the mortgagees waive their right of sale, 
and receive a money-decree. bAUUTH SINGH 
v. Bheenuck SAHOO. 14 B L.R. 422, Note = 

12 W.h. 522. [iG, 14 B.L.R. 408 = 23 W.R. 
1«7 ; Cons., 5 C.L.tt. 243.] 

{l‘l) — Hequlation XV n of 1806— Dtsfrici of 
Chupra— Waiver o) ? Regulation XVII 

of 1806, came into force in the District of 
Chupra on tne 11th Sopcembor, 1806. Indul- 
gence or waiver of rights between a mortgagee 
and mortgagor cannot bo extended to any but 
those parties. SHAIKH BUKSHUSH HOSSEIN v. 
BIHEE DUZEELOGNISSA, W.R. 1864. 189. 

(13) — Mortgage -^Regulation XVII of 1H06, 
ss. 7 and 8 — for possession — Suit for a 
declaraiion that the conduionaL sale has become 
absolule^Uourl Fees Act, 1870, s. 7 (IX) (3) — 
Amendment of plaint.— A. suit for a declaration 
that the conditional sale has become absolute 
18 chargeable with Court-fee under 8.7, para- 
graph IX, clause 3, Court Pees Act. The term 
• demand ’ in Regulation XVH of 1806, means 
a demand made immediately before the appli- 
cation for notice of foreclosure ie filed in Court, j 


I Mortgage — continued. 
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In a suit for a declaration that the conditional 
I sale has become absolute, the plaintifi must 
1 prove that the foreclosure proceedings were ner- 
I fcctly regular. Where the plaint stated that 
proceedings under Regulation XVII of 1806 
had been taken by the plaintiff and prayed that 
1 possession of the land mortgaged be decreed m 
favour of the plaintiff, and. apparently at the 
suggestion of the Court, prayer for possession 
was withdrawn and a decree for a declaration 
that the conditional sale had become absolute 
was granted to the plaintifi, the Chief Court 
declmed to allow withdrawal of the prayer for 

the declaration, but permitted the addition of 

the prayer for po«:session as mortgagee. CHAU- 

^^ohammad Khan, 

10^ r.li.JK. 1901. 

{li)--Mortgage bond — Equitable asssign^ 
0 / prior hen.— A pledged cortam laud.s to 
B in 1865, aud.ou the 24th of July lbG8. granted 
a mokurari lease of the same lands to C. On the 
5th of June 1968, shortly before the grant of 
the mokurran lease. A executed a simple mort- 
R^igo of 8 annas of the same lands to 0. It was 
proved that the consideration money given by 
C for the lease had been expended in” paving 
off B s mortgage and that the bond bad neen 
made over to C. though not formally assigned to 
him. Held that under those circumstances C 
was entitled to stand in the place of the first 
mortgagee and that he was to be considered aa 
having taken a regular assignment of ibo bond 

o rV LALL UPAOHYA, 

Z L.L.K* 18. 

{lb)— Mortgage— Property in two districts— 
Decree in oneCourt-Morigage-lien-Permission 

of High LouH—Act VIll of 1909.— PUintifi 
obtained a decree in the Bhaugulporo District 
on a mortgage bond which secured certain pro- 
perty a part of which was situate in that 
District and a part in the Patna District. The 
perm^ission of the High Court was not obtained 

by the plaintifi to proceed against the Patna 
property. Held that, although on account 
of failure to get permission of the High 
Court, the decree must, as regards the Patna 
property, be regarded as a money decree only 
and could not bo executed by sale of the lands 
in that district, yet. the plaintiff was entitled 
by a separate suit to enforce his mortgage lien 
against the property in the Patna District in 
tbe hands of a purchaser, whose purchase was 
subsequent to his mortgage. BOLAKI Lal v 

w“r'255 370. (19 

(16)— Suif for declaration that morigaoe- 
decree affects property comprised in mortaaoe 
tn wh^h others have since become interested 

severally— Multifariousness.— Where, in a suit 

by the mortgagee of properties for a declara- 
tion that his morigago-decree affected some of 
such properties, against the mortgagor and 
other persons, who had become interested in 
separate portions of such porperty severally 
at sales in execution of other mortgago-decrees 
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in respect of it. held that, as the plaintiff sued 
in respect of a single transaction affecting 
several items of property upon a single con- 
tract as between himself and his mortgagor, 
and as the plaintiff was compelled to sue by 
reason of the fact that, subsequent to the exe- 
cution of his mortgage, severtl other persons 
bad become interested in different portions of 
the property, which, as a whole, was the sub- 
ject of bis mortgage-bonds, the suit was not 
bad for multifanousness. BUNGSEE SiNGH 
V. SOODIST Lall, 7 C. 739 = 10 C.L.R. 263. 

^1*^1 ^^ortgcuje — Test for registration — Un- 
registered mortgage— MoTiey bond.— The test in 

determining the value, for purposes of regist- 
ration, of the interest created by the mortgage, ' 
is the amount of the least sum recoverable , 
under it. It is the value of the interest crea- ■ 
ted, not the consideration for the creation of 
the interest, which must be regarded. An 
unregistered mortgage is not receivable in 1 
evidence for the purpose of affecting immove- l 
able property, or in proof of any transaction 
affecting it, but it may be received as evidence 
of the personal obligation. JagM’PAv. LAT- 
CHAPPA. 5 M. 119. [Apur., 6 M. 422, 10 C. 
82, 13 C. L. R. 256. 15 M. 336. 19 B. 36- R., 
23 M. 105, 25 M. J96; D., 4 N. L. R. 90.] 

(18) Mortgage^ Hegistration — -Possrssiou— 
Notice— Presumption— Purchase at Court-sale 
— Decree for possession — Enforcibxlity. -In 

the case of an unregistered mortgage without 
possession, there cannot be any presumption 
of notice against any subsequent registered 
mortgagee with possession. Where a certain 
property was purchased without notice of any 
prior incumbrance at a Court-^ale in execution 
of a money decree, a subsequent decree for 
possession obtained by a mortgagee of that 
property in a suit to which the purchaser was 
not a party, was valueless, as neither the title 
to, nor possession of, the land was then vested 
in the mortgagors. TUKAHAM bxn ATMARAM 
V. RamchandrA 6in Budharam, 1 B. 314. 

(19) Prior mortgage — Subseguent registered 
sale—Priorities of claim.-ln a suit by G 
against K and L on an instrument, dated 
1861, described as a mortgage-deed, to recover 
the amount due by a decree against the exe- 
cutant K personally and against the mortgage 
property which was in the possession of L, 
under a registered deed of sale by K to him in 
1866, where it was found that L was a bona fide 
purchaser for consideration without notice, 
held that G was entitled to a personal decree 
against K, and also to a decree against 
the property in the possession of L, for 
satisfaction of the debt, whether the instru- 
ment sued on was a mortgage, or whether its 

effect was merely to create a lien. GOLLA Chin- 

NA GURUVUPPA NAIDU v. KaLI APPJAH 
NAIDU, 4 M. H. C. 434. [E.. 5 M.H.C. 457, 

12 M. 69 ; Appr., 9 B.U.C. 121 ; R., 7 M.H.C. 
104, 10 M. 609, 13 A. 28.] 
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(20) Earlier unregistered mortgage — Subse- 
quent registered mortgage — Suit by second mort- 
‘ gagee—Sale of mortgaged property— Priority— 
Prxor rights of first mortgagee over holder of 
, money-decree against mortgagor— Transfer of 
I Property Act (IV of 1882). .s. 97. -In execution 
of a decree obtained by the holder of a regis- 
tered second mortgage, the mortgaged property 
was brought to sale. The first mortgagee of 
the same property whose mortgage was not 
registered, intervened, but the Court rejected 
I bis claim, holding that his mortgage, though 
I earlier in date, must be postponed to that of 
the second mortgagee, by reason of non-regis- 
tration. The property was sold and part of 
the sale-proceeds was applied in wiping off the 
debt due to the second mortgagee, part in 
paying off the holder of a money-decree against 
the mortgagor, and the balance returned to the 
latter. Thereupon the present suit was inoti- 
tured by the first mortgagee for recovering his 
debt out of the sale-proceeds and from the 
mortgagor, the second mortgagee, the holder 
of the money-decree and the purchaser at the 
Court-sale. The lower appellate Court held that 
the plaintiff bad a cause of acfi'^n onlv as 
against the mortgagor, and that (he holder of 
the mooey-dc'’ree could not be ordered to re- 
fund any portion of the money paid to him. 
Neld, on second appeal, that, although plain- 
tiff s mortgage was po.stponed to that of the 
second mortgagee by reason of its not being 
registered, the plaintiff had still th® same rights 
over the balance of the sale-proceeds as if he 
hud been the second mortgagee in point of date, 
under s. 97 of the Transfer of Property Act 
IIV of 1882) and, as such, entitled to priority 
over the holder of the money-decree. Under 
this section, the proceeds of sale, after satisfy- 
ing the second mortgagee’s debt, must be 
appliedin payingoff the plaintiff’s incumbrance, 
and the holder of the money-decree would be 
entitled to any balance of the sale-proceeds 
subject to Ibis equitable right of the plaintiff. 
Padmanabh Bombshenvi v.KHEMU KOMAB 
Naik, 18 B 684. [R.. 33 C. 92 = 9 C.W.N. 

989. A.W.N. 1907, 2C1=4 A.L.J. 492.) 

f21) — Mortgage— Subsequent sale in fraud— 
Evidence — Non^-registration of deed. — A sued 
on a bond given him by B (accompanied by a 
mortgage) and to set aside a subsequent sale 
of the property. B impugned the bond as a 
forgery. It was found that the only evidence 
against the bond was that of B himself; that 
B had two sons in business at the time and in 
difficulties ; and that the bond was not regis- 
tered. Held, that the evidence in favour of the 
bond preponderated ; that the subseqnent sele 
was in fraud of creditors ; and that the non- 
registration did not invalidate the bond* 

Baboo Gunqaprasad v. Mowjbb Lall, 

6 M.J. 431. 

(22) — Registered sub-mortgage — No notice of 
sub-mortgage to mortgagor — Payment by 
gagor to mortgagee in good faith — Registration, 
whether if is a notice to mortgager. — Where » 
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mortgagor, who had no actual notice of a regis- 
tered suo-morigage, makes a payment to the 
mortgagee in good faith, the payment is not 
vitiaied notwithstanding the fact that such 
payment was made subsequent to the registra- 
tion of the sub-mortgage. Registration is 
notice for some purposes and it cannot be treat- 
ed as notice for the purpose of vitiating pay- 
ments made by a mortgagor to his mortgagee 
without actual notice of the sub — mortg-»ge. 

Sahadev Uavji Bagade V. Shekh Papa 

Miya. 29 B. 199 

(’23j— 6’utt /or possession under terms of regis- 
tered inortgage-deed, containing also terms 
ten'ixng to operate bp way of conditional sale— 
Application cf s. <J (3) Punjab Alienation of 
Land Act, 1900, to such cases— Duly of 
Appellate Court— Practice and Procedure. — la 
a suit for possession by a mortgagee claiming 
under a registered deed, which contained 
besides other conditions two other clauses 
intended to operate by way of conditional sale, 
the Court of first instance decreed possession. 
Without making any reference to tbo Deputy 
Commissioner, under s. 9 (2; and i3) of the 
Punjau Alienatiou of Land Act, 1900. Held, 
on a reference by the Divisional Judge to the 
Chief Court, that 8.9 (3;, would apply, except 
where the piaintitl not only did not sue on 
the clause regarding conditional sale, but 
voluntarily surrenders that condition altogether 
and agrees to have it struck out. the mortgage 
would cease to bo, as then no mortgage existed 
before the Court within the meiuing of s. 9 (2), 
that s. 9 (2/, (3j, Punjab Alienation of Land 
Act, was imperative, and, it is clearly the duty 
of an Appellate Court to rectify any wrong order 
passed by the Court of first instance in this 
respect, and that under s. 582, Civil Procedure 
Code, the Appellate Court’s procedure was tbo 
same as that of a Court of first instance in 
deciding the preliminary points noted therein, 
and tbeii, if a rotorence to the Deputy Comuiis- 
Biooer bo still necessary under s. 9, it should 
be made either direct or through tbo lower 
Court ; where the exercise of bis powers under 
the Alienatiou of L,tnd Act by the Deputy 
Oominissiouer would not dispose of the case, 
the uivil Court making the reference should 
dispose of it after the discharge by the Deputy 
Commissioner of bis duties in regard to it. 
Nauain Singh v. hayat. 20 P.R. 1903. [F., 

38 H.U. 1905 = 89 P.L R. 1905 ;R., 91 P.R. 
1903 = 22 B.L.R. 1901.] 

(24) —Mortgage — Agreement between mort- 
gagee and third party for release of part of hy- 
potheca from mortgage —Registration— Validity. 
—An Agreement by a mortgagee to release a 
portion of the mortgaged property from the 
mortgage, entered into for a fresh considera- 
tion, with one who was not a party to the 
mortgage, need not be in writing and register- 
ed, for it is not one between the parties to the 
mortgage. Such an agreement can be enforc- 
ed by the party in whose favour it is made, 
and oan also be pleaded by him in avoidance of 
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the claim of the mortgagees to sell the portion 
of the property comprised in it. GUaDIAC 
Mal V. Jauhri Mal. 7 A. 820 = A.W.N. 1835, 
279. {Nuthv. Armstrong, -dOh.J.C.P 286. R.). 
[F. A.W.N. 1904, 266=1 A.L. J. 693 = 27 A. 
305.] 

(25) — Mortgage — Apportionynent of mortgage- 
debt— Second mortgagee purchasing decree on 
first mortgage — Equity of redemption, purchase 
of, by second mortgagee— Civ. Pro. Coae, 1882, 
s '2d-2- Regular swi/. — Oothe 2nd of Julv, 1876, 
Y mortgaged properties Nos. 1 and 2 to 1). Sub- 
sequently, Iv and R became second mortgagees 
of properties 2 and I respectively by separate 
deeds, and on the default of the mortgagor to 
pay Government revenue on property No. 2, 
K purchased the equity of redemption in it. On 
tbo 19ih November 1880, D got a mortgage 
decree against the mortgagor and K as pur* 
chaser of the morigaged properties ; and alter- 
wards assigned the decree to R who now sought 
to execute it. K was the bonamidar of R. On 
R supplying to execute the decree against plot 
No. 1, held that R, before he could be entitled 
to proceed against property No. 1 in the hands 
of Y, must credit the mortgagor with such 
portion of the mortgige debt as properly falls 
on the property in bis possession. Under the 
above circumstances when R offered to allow 
property No. 2 to bo first sold free of all incum- 
brances, R should not be relegated to a regular 
suit and thus put to additional expense and 
delay before he could settle his account with 
Y'. Y’AKODH ALI CHOWDHKY V. RaM DOOL- 
LAL. 13 C.L R. 272. 

( 26 ) — Decree -Security, extinction of — Mer- 
ger — Charge, when kept alive— Transfer of 
Property Act (IV of 1882). s. 85— Air/ie,9 — 
Appeal— Redemption, partial. — It is not open 
to a mortgagee to ihrow the burden of the 
entire debt upon a portion only of the mortgag- 
ed property and release the retnainder on the 
ground that it is subject to prior charges. (R. 

33 C. 613=10 C.W.N. 351 = 3 G.L.J. 576, 6 
C.L.J.46.] A first mortgagee, who purchases 
the mortgaged property from the mortgagor, 
may set up his prior security as a shield against 
a subsequent inoumbranoer. (U I. A. 126, 10 
I. A. 62. 29 I. A. 'd, F.) [R.. 10 C.L.J. 150] 

The same doctrine applies, even though the 
mortgagee may have sued on his mortgage 
and obtained a decree. A decree obtained 
on a mortgage does not extinguish the 
security, though the security may bo merged 
in the decree. Where, therefore there, is a 
subsisting prior incumbraoce, and a puisne 
mortgagee advances money for the purpose of 
discharging it, his right to keep it alive, if it is 
for bis benefit to do so. is not a/Tected by the 
fact that the prior incumbrance had. at the 
time, taken the form of a decree (31 0. 963, 
Appl.\ 20 M. 486, F.) [R., 7 C.L.J. 1.] A 
judgment recovered in any form of action is 
still but a security for the original cause of 
action until it be made productive in satisfac- 
tion tothe judgmoDt-creditor. [R., 7 C.L.J. 1.] 

S. 85 of the Transfer of Property Act is strictly 
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applicable to a mortgage-suit in all its stages, 
wbether io a Court of first instance or iu a 
Court of appeal. Where, however, the plaiotifis 
in tho Court of first instance, deliberately 
abandoned their claim against some of tho 
defendants and rslea-scd the shares of the 
mortgage! property held bv them and then 
obtained a decree against the remaining defend- 
ants, there was no duty cast by law upon 
these deieudtnts to jom as parties— respondents 
to an appeal preferred by them against the 
plaintiff, such of the defendants as against 
whom the plaintiffs bad abandoned their 
claim. (7 M L.J 266, 9 M L J -19. D.) When 
a mortgagee has aoquired, in whole or in part, 
the share of a mortgagor, partial redemption 
may be allowed. SUIUIR.\M M.\KWARl v 

B. MuniADEO Pkrsad. 2 C L J. 202. (4 C. 
W.N. 507. 5 C.W.N. 83. 30 C. 75-5, F.) fZ? 
5C.L.J. 315 = 11 C.W.M. 403 } 

{'iT)— Mor^age—Puisne mortgagee not made 
party to suit by prior mortgagee — Subsequent 
siitf by prior mortgagee— Property purchaaed by 
a third party — Apportionment of redemption 
money—Security for mortgage debts, nature of. 

Where a prior mortgagee has obtained 
a decree for sale without making the subse- 
quent mortgagee a party to his stiit, the right 
of redemotmn of the latter does not be- 
come extinct, and he is entitled to exer- 
cise It even after a sale has taken place in exe- 
cution of the decree obtained upon the prior 
mortgage. He must be placed in the same 
position which he would have occupied had be 
been made a party to the suit, and, therefore, 
he could redeem the prior mortgage only upon 
payment of tho whole amount due upon the 
mortgage. (25 A. 38S. 19 A. 527. F. ; A.W.N. 
1895. 45, Appr.) lA^irmed 2oA. 398; li., 11 

C. W.N. 40'1 = 5 C.Ij.J. 315.] Per Banerji J. 
(Ail .man, J., dissenting ): — Io the above case, 
if the prior mortgagee has realized only a part 
of tho uebt by the sale of the property, i e., by 
enforcing the security on the property, and the 
subsequent mortgagee suing to redeem the prior 
mortgage pays the full am mnc of the debt, and 
thereby totally discharges the debt, the prior 
mortgagee is the person who has the right to 
appropriate that portion of the money paid by 
the su'^sequent mortgagee which represents the 
balance, ihe purchaser whose pmchase money 
has satisfied the remainder of tho debt being 
entitled to the remainder of the money paid by 
the subsequent mortgagee. One K holding a 
first mortgage on certain property, brought a 
suit for sale on his mortgage and obtained a 
decree for R<. 3,306-14-6. B. a creditor of K, 
attached the decree, and having put up the more- 
gaged property for sale, purchased it himself 
for Rs. 1 ,050 which satisfied his decree. After 
this G, a puisne mortgagee of the same proper- 
ty, who had not been made a pirty to K’ssuit, 
brought a suit to redeem K’s mortgage and for 
sale of the property. K, after the institution 
of the suit transferred his rights as mortgagee 
to P, who was thereupon made a defendant. 


continued. 
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G obtained a decree for redemption and sale. 
Held, per Banerji, J., that P was entitled to 
the whole of the amount which G had to pay 
for redemption of the prior mor'^gaye, with the 
exception of the amount of the purchase-money 
paid by B at the auction sale, which amo*uot 
and which only, would be due to B or his re* 
presentatives. (19 A. 5‘27, Appr.) Per Aikman, 
J (dissenting) : — that the auction purchaser 
B (or his representative) was entitled to the 
whole amount to be paid bv G for redemp- 
tion of the prior mortgage (19 A. 527, Diss.; 
15 A.W.N 45, D.) [A_^rmed, 25 A. 388.] 
Every mortgage pro-supposes the existence of a 
debt, and it is for the purpose of securing the 
re-paymeot of the debt that a mortgige of pro- 
perty is made. In every simple mortgage, un- 
less there is a specific covenant to the con- 
trary, there is a personal obligation upnn the 
mortgagor to pav tlie debt, and there is also 
the liability of the mortgaged property, so that 
the secu'^ity for the debt is two fold, viz., first, 
the personal security of the mortgagor, and 
next, the security of the property. The liabi- 
lity of each kind of security is to the extent of 
the whole amount of the debt It Is for this 
reason that, when a person entitled to redeem 
seeks to redeem the mortgage, he must pay the 
whole amount due for the time being upon the 
mortgage (Per Banerji, J.) WaHID-UN NISSA 
v. GOBARDHAN DaS, 22 A. 453 = A.W.N. 
1900. 160 [R.. 29 M. 491.J 

(28)— Prior registered mortgage — Equity of 
redemption — Subsequent mortgagee ~ Parties 
to be impleaded in suit by prior mortgagee. 

— A mortgage for ten years was made in 
favour of one S. It was registered, but S 
was not let into possession of the property. 
The same property was subsequently mortgiged 
to the defendant R. The mortgage of S 
having been prior in date to that of R and 
being registered, S’s claim was superior to that 
of R and S had a right to maintain a suit for 
sale of the land to satisfy her mortgage. S, 
however, should have m*de R a party lo her 
suit iuasmuch as the equitv of redempsioo 
was vested in R. S omitted to implead her so 
as to offer her the opportunitv of redeeming to 
which she was entitled and plaintiff, notwith- 
standing the notice of R’s claim given to him 
at the sale, became the purchaser, although R 
was not a partv to S’s suit and. therefore, not 
bound by the decree in it. The plaintiff, how- 
ever. had a good title to the ioterc'^c of the 
mortgagor wh ). as a party to S’s suit, was bound 
by the decree. The utmost relief which could 
be afforded to the plaintiff was held to be co 
permit him to anoend bis piaiot by praying for 
redemption of the land from R’s mortgage and 
to treat his suit which was in the nature of an 
ejectment suit as one for redemption. R.ADHA- 
BAI V. SHAMRAV VIN.AYAK, 8 B. 168. [P . 9 
A. 125 = 6 A.W.N. 318 ; R.. 16 B, 496. 17 M- 
17, 20 B. 390, 20 B. 290, 23 A. 1, 28 B. 153. 

5 Bom L.R. 892, 64 P R. 1908=132 
1908 ; D., 5 0. L.J. 527.] 
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{29} -Mortgage, Suit on~~Farties— Minor — 
Guardian. — During the pendency of a suit on 
a mortgage against the mortgagor, the latter 
died, and an ex parte decree was obtained against 
hia widow who was substituted in his stead. 
On the application of the sister of the mort- 
gagor, the decree was set aside after the death 
of the widow, the ground being want of proper 
service of process upon the widow. Thereupon, 
the sister was substituted as defendant, and a 
decree was passed ultimately for the sale of the 
mortgaged property. The mortgagee himself 
having purchased the property in execution sale, 
a certificate was granted to him and he was also 
put in possession of the property. About ten 
years after this sale, the son of the original 
mortgagor who was a minor at the time of the 
decree, brought a suit lor setting aside the 
execution sale and for the recovery of possession 
of the property, alleging that the mortgage- bond 
sued on was a forged document, and that the 
decree and all the subsequent proceedings under 
it did noi* affect his rights, inasmuch as he had 
not been made a party to them Held that ou 
the death of the mortgagor, the plaintiff was his 
sole heir, that the equity of redemption iii the 
mortgag^rd property vested in him. and that 
the inheritance was wh illy unropre.sented in 
the previous litigation inasmuch as the sister 
of the mortgagor was not appointed guardian 
of the plaintiff’s person or administratrix of 
his estate, either under M*dras Regulation V 
of 1804. 8s. 2, 19, 23 or under Act XX of 1864, 
nor was she appointed bis guardian ad Idem in 
the mortgage suit, that, therefore, the plaintiff 
was entitled to have the gonuiuenu.-v,'. of the 
mortgage-bond tried as against him, and that, 
if that Was found to be genuine, be should be 
given an opportunity of redeeming the mort- 
gage. and that if it was found to be not genuine, 
the property should be restore 1 to him. JATH.V 
NAIK v. VENKTAPA. 5B 14. [R., 9 3. 86, 

9 B. 429. 12 B’ 18, 14 C. 464. 20 B. 3-38. 24 B. 
135= I Bjm. L.R. 627. 7 C.VV.N. 11.] 

(30) — Suit after mortgage — Mortgagee not a 
partfi — Sale of mortgagor' s rigid. — A mortga- 
gee cannot bj boun I by a decision relating to 
the propjrty morigagod, in a suit instituted 
long after the date of hia mortgage to which 
ho was not a party, nor can he be deprived of 
his right to enforce his lien by a subsequent 
sale of the mortgager's right, title and interest, 

Duma Raiiu v. Jeonarain Lal 4 B.L.R. 
A.C. 27 Noce= 12 W.R. 362. [F., 4 C 692. 
•8 A. 326. 22 C. 364 ; Apvr., 8 C L.J. 478= 13 
O.W.N. 281; li., 4 B.L.R. A.C. 24 = 12 W. 
R. 491.] 

(31) — Mortgage decree — Sons of mortgagor 
not parties to sud — LiabiUtu of sons depending 
on binding natureof mortgage-debt- — Where, in 
a mortgage suit, the sons of the mortgagor 
wore not made parties, a decree passed in the 
suit could not bind the sons, if the mortgage- 
debt was not binding on them. If, in such 
a case, the mortgaged property was sold in 
execution of the decree so passed, the sale 
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could not affect the shares of the sons in the 
property. MARIMUTHU UDAIYAN v. SURIU- 
RAYA PILLAI, 13 M.L.J. 231. 

(32) — Mortgage — Purchase of decree by one. of 
several judgment-debtors—Contribution -BrUef 
claimed in secondappeal inconsistent with plead- 
ings . — The proprioior of an estate compri-itig 
thirteen villages raortgiged the same in 1866. 
and the mortgagee obtained a decree tber‘=*ou 
on 16th December 1874. In the meantime 
the proprietor had given another mortgage of 
the same estate in 1867 and the second mort- 
gagee obtained a decree thereon on the 6th 
Julv 1872. On the 20th March. 1874. twelve 
villages of the estate were sold in execution of 
the second decree, three of the vilUiges being 
bought by the second mortgagee himself and 
the remaining nine by the respondent. The 
appellant, the uterine brother of the second 
mortgagee, being joint and undivided in inter- 
est, estateand business, purchased the unexecu- 
ted and unsafi-ifif'd decree of the first mortgagee 
on the 29th July 1875, and thus stood in the 
shoes of the prior mortgagee and of the second 
mortgagee and purchaeer of three villages of 
the estate. Taking out execution of the decree 
under the prior mortgage, the appellant sought 
to sell over again the estate in the hands of 
the respondent, The respondent successfully 
objected in the execution proceedings, where- 
upon the appellant brought the present suit 
against the respondent to e.stablish bis right 
to bring the estate to sale. The respondent 
contended that the suit was bad inasmuch as 
it was really a suit by a judgment-debtor, who 
had purchased the decree, to enforce the 
decree against himself and bis co-judgment- 
debtor. Held that this contention was not 
sound. But, as the plaintiff, in the relief bo 
sought, had not speciGed what amount he 
should himself contribute towards the discharge 
of the decree on account of his purchase of 
the throe villages, a decree, if granted for the 
relief a-i sought, vvould ho onforcible against the 
respondent al »ne, and up to the full amount of 
his purchase; and it was obvious that this was 
what the appellant meant, and sought to do by 
means of his suit against his oo-proprietor the 
respondent. This relief sought in this way, 
which was plainly tainted by bad faith if not 
by fraud, had been rightly refused by the 
lower appellate Court; and this was not a 
case in which he should be allowed to obtain 
a relief which would be inconsistent with the 
facts and equities and pleadings bo chose to 
set forth in the first Court. SHEO SaraN 
SiNGii V. AJuuHiA Bakhsu Singh, A.W.N, 
1881, 136. 

{9'})— Mortgage— Contribution . — A number of 
villages bad been moregaged to B. who subse- 
quently acquired the mortgagor’s interest in 
some of them. A, who had purchased the equity 
of redemption in four of the villages mortgaged 
to B, brought this suit to have it declared that 
one of the four villages mortgaged to B should 
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be held free from the lien created by the mort- 
gage-deed of B. on the ground that the four 
villages he had purchased were liable to their 
proportionate share of the mortgage-debt only 
ana as two of them had already been sold and 
feiched more than tbe pcopoctionate share of 
the four taken together, the other two were 
aosoived from further liability on the principle 
of coutncution. Held that the suit as Drought 
was not maintainable, as it was not competent 
to the Court to abrogate the conditions of the 
mortgage by a declaration releasing any one 
part of tbe hypothecated property from us oro- 
portionate chargeabilitv. AHMAD UD-DIN v 
bHEORAj Singh, A W N. 1S82, 38. 

Registered mortgage deed signed bv one 
party only- Breach of underiakiyxg by other 
party— Limitation Act, sch. 11. art. llG- 
Flaint aiiclosure of cause of action vt, ivhen 
deemed sufficient.— 'Doting the pendency of a 
second appeal in the High Court of a second 
appeal m a suit on a promissory note that the 
present defendant had brought against the pre- 
sent pUnuiLf, a compromise was arrived at by 
whion the letter undertook to execute and did 
execute a mortgage for a certain sum of money 
to the former who. in turn, was to file petitions 
and stay the appeal releasing the responsibility 
of the piamtifi. The defendant, however, in 
spite o the compromise which he failed to 
notify to the Court obtained a decree in his 
suit and executed the same. Plaintiff now 
sued as for recovery of tbe amount so taken 
from him in execution, alleging that the cause 
of action for such suit aross on the date when 
the money was collected by the defendant 
under his decree. Although the only right of 
action to which the plaintiff was entitled was 

the right to recover damages as for the breach 
of the undertaking by the delendant to with- 
draw the second appeal, yet, it was held that 
since all the necessary allegations had found 
place in the plaint, and the defendant had 
understood what the claim against him was 
and had not been prejudiced by the plaintiff’s 
omission to ask specifically for damages, the 
plaint disclosed a sufficient cause of action. 
Nor was the suit barred by limitation by reason 
of the breach by the defendant having occurred 
more than three years before the suit was filed, 
ihe defendant’s agreement to withdraw the 

second appeal was embodied in the registerei 

mortgage instrument which he accepted from 
the plaintiff, and the fact that that instrument 
was not signed by the defendant did not take 
the case out of the operation of art. 116 of the 
.Limitation Act. Khotappa v. Valluu 
ZaMINDAR. 23 M. 50, 35 C. 633= 12 C. 

^'^ *^* ^ * 25 M. 55 = 11 

318*] 

{'iib) --Usufructuary mortgage— Acknowledg- 
ment before Act XIV of Limitation- 

Mutation of names, proceedings for. — In cases 
of mortgages executed before Act XIV of 1859, 
an aokaowledgment of the mortgagor's title 
must be made within 60 years from the date of 
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the mortgage, so that it may serve as a new 
starting point of limitation. Otherwise, the 
suit will be barred after tbe expiry of 60 years 
irom the date of the mortgage. An application 
by the successor of an usufructuary mortgagee 
tor mutation of names in the Collectorate 
twgister as such mortgagee, being only an 
official proceeding, does not amount to an 
acknowledgment of title made to the mortgagor 
so as to keep alive the right of the latter to 
redeem. Pati.ma Tulnissa Begum v. SUN- 
fJAR das. 27 C. 1004. P.C. = 27 I, A. 103 = 4 C. 
W. N. 565 = 7 Sar. 718. [H . 31 C. 314. 28 A. 
333 = 3 A.L.J. il3 = A.W.N. 1906. 23. 11 Bom. 
L.R. 313. 19 M.L.J. 288 = 5 M.L.T. 208.] 

(36) L'irst and second mortgage— Dispossess 
sion of second mortgagee — Cause of action— 
Limitation. — Where there were two mortgages 
on the same property, the condition in each 
being that, on failure to repay the amount 
within a fi.xed time, the mortgagee should be 
put in possession ; the second mortgagee obtain- 
ed a decree on his mortgage, and, in execution 
of it, took possession ; the first mortgagee then 
sued on his mortgage, obtained a decree, and in 
execution of it ousted the second mortgagee; and 
finally the heirs of the mortgagor discharged the 
debt of the first mortgagee and resumed po.sses- 
sion — Held, in a suit by the second mortgagee 
against the heirs of the mortgagor for possession 
of tbe lands; that the cause of action for ihe 
plaintiff arose, not on tbe date of his dispo.ssea* 
sion by tbe first mortgagee, who had a better tit’e, 
but on tbe date wheu the heirs of the mortgagor, 
after discharge of the first mortgage, entered 
into possession of the land. When the first 
mortgage was paid off, the title of the plaintiff, 
which was always a good title against tbe 
mortgagor, was a valid title against every one, 
and when his title became a valid and good 
title, the heirs of the mortgagors bad no rij^ht 
to enter upon the pcssession .of tbt^ir land. 
Held also, that the plaintiff cannot claim inter- 
est on the mortgage amount for the period 
during which he was dispossessed, as this was 
a suit for possession of the mortgage property 
and not for the mTcgaga amount. N.arAIN 

Singh V. Shimphoo SINGH, t A. 323 = 4 I. A 
51, P.C. [P.. 33 P R. 1894, 83 P.R. 1894, 2 0. 

C. 145 (Bench), 4 O.C. 171 ; D., 5 C L.R. 227.J 

(37) — Mortgage by conditional sale — Prior and 
puisne mortgages — Payment bypuisnemortgagee, 
defendant in prior mortgager's suit for fortclo- 
sure of amount due on prior mortgage — AppH' 
cation by puisne mortgagee for order absolute* 
for foreclosure — Application refused — Sepa* 
rate suit by puisne mjrlgagee for foreclosure — 

Act IV of 1882 (Transfer of Property Act), 

S’ 74 — Civ, Pro. Code, s. 244. — In July 
1889, one Fateh Chand executed a mortgage 
by conditional sate of a certain village in favour 
of Bansidhar and Kuoj Bibari Lai. In October, 
1889, Fateh Chand executed a second mortgage 
of the same village, also by way of conditional 
sale, ia favour of Bansidhar and Anant Raco. 

In October, 1891, Anant Ram transferred 
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interest in the second mortgage to Gava Prasad. 
In September 1893. Bansidharand Kunj Bihari 
instituted a suit for foreclosure of their mort- 
gage. To that suit Raj Kumar, the son of the 
original mortgagor, and Gaya Prasad were made 
defendants. On the same da:c. Gaya Prasad 
instituted a suit for foreclosure under the 
puisne mortgage of October 1899. On the 
22na Dtjceinber, for6closur6 decrees were p^ss- 
ed in both suits, and six mouths’ time was 
allowed for redemption. The lime allowed for 
redemption was extended from time to time, 
and ultimately, on the 3rd of January 1896, 

Gaya Prasad paid into Court the sum which 

was due to the mortgagees on the mortgage of 
July 1889, which sum was drawn out by the 
niortgageos. Subsequently to this payment 
into Court, Gaya Prasad applied to the Court 
m the suit on the prior mor’gage, and praved 
that the right of the defendaiic in that suit* to 
redeem the mortgage property might be extin- 
guished, and an order absolute for foreclosure 
granted in the applicant’s favour. This appli- 
cation was refused, on the ground that Gaya 
Prasad was only entitled to bring a suit for 
foreclosure and “had not aciiuired the status 
of a decree-holder.'’ and that, while ho was a 
defendant, ho could not execute tho decree as 
a decree-holder, and could not get a decree 
for absolute foreclosure. There was no appeal 
from this order, but Gaya Prasad submitted to 
it and brought a separate suit for foreclosure. 
Held, that, under the abovj circumstances, no 
such separate euit for foreclosure would lie. 
Bansidhar V. Gaya Prasad. 24 A. 179 = 
A.W N. 1902. 3. (12 A. fil. 13 A 278, 21 C. 
818. R.) [Reversed, 21 A. 325, P. (^. = 2 A.L.J. 
336=9 G.W.N. 577 = 2 C.L.J, 173 = 7 B.L.H. 
427 = 15 M.L-J. 191=32 LA. 123: R., 26 a. 
604 = A.VV.N. 1901. 103. 27 A. 400=A.W.N. 
1904, 284 = 2 A.L.J 13; D., 27 A. 403 = 2 A. 
L.J. 23 = A.W.N. 1905, 11.] 

(38) — Sub-mortgage of mortgagee-rights — 

rxghtot redemption by mortgagte — 
Ejfect-T.P. Act, IV of 1892. ss. 88. 8'J— Sub- 
mortgagee's right to site for sale. — Where a 
morigagee sub-mortgages his right and subse- 
quently acquires tbe right of redemption also, 
the accession in interest enures for tho benefit 
of tho sub-mortgagee who is thus enabled to 
sue for sale of tbe entire propnet vry right. (3 
O.W.N. 323, 6 C. 198, R.) [F.. :i3 C. 1212.] A 
mortgagee’s right cannot ho ordered to bo sold 
under ss. 89.89 of the T.P. Act. A.fUDHIA ' 
Prasad V. Man Sinoh, 25 A. 46 = A W. N. 1902 
176. U3 A. 432, 18A. 113, R.) 

(39) — Mortgagee by mortgage of his rights 
as such, but without assignment — Rights of 
sub-mortgagee as against original m'/rtgagee — 
Rtghls of puisne mortgagee — Transfer of Pro- 
perty Act fiV of 1982). Chap. IV— ' Properly," 
meaning o/.~G.P. and J.K. executed a mort- 
gago-deod, whereby they mortgaged tboir mort- 
gagee rights in certain properties, but made no 
assignment of the mortgage* Tbe sub-mortgagees 
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brought a suit for sale of the mortgaged proper- 
ties. He/d that the sub-mortgagees were entitled 
to bring to sale the interest mortgaged to them 
subject to the rights of redemption of the original 
mortgagor. (18 A. 113, Overruled.) Per Stanley, 
0 J. — The words ‘mortgaged property’ are used 
throughout Chapter IV of the Transfer of Pro- 
perty Act. as meaning the interest in specific 
immoveable property, which tbe mortgagor 
prolehses to transfer, whatever that interest 
may be. The words ‘ ’property comprised m 
tbe rnorlgagc.’’ as used m s. 85. were probably 
intended to denote no more than the estate or 
interest, which is the subject of any particular 
mortgage, that is, if the mortgage be a mort- 
gageof the absolute estate in tho land, then the 
land Itself, if it be npuisne mortgage, then tho 
interest in the land of the mortgagor, that is 
the equity of redemption. This would give 
the words tbe same meaning as the words 
’mortgaged property’ as used in s. 25 of the 

English Conveyancing Act of 1881 . In a pro- 
perly constituted suit, a puisne mortgagee 
may have a sale of ihe interest mortgaged 
to hiiu, subject to tbe rights of a prior incum- 
brancer. Query — Whether such incumbrancer 
IS a person having an interest in tbe equity of 
redemption, winch alone can bo the subject of 
a fcubsiquent inortgage. within the meaning of 
s. 8o. Trinsfer of property Act? Ho holds 
under a paramount title and caruiot bo preju- 
diced by a sale of the equity of redemption. 
let Ddnetji^ J. — There is nothing in the 
Irausfer of Property Act which forbids a sub- 
mortgage. In tho case of a sub mortgage, the 
property, which is tho subject of the mortgage, 
IS the interest of tbe sub mortgagor as tho 
original mortgagee. And as it is this interest 
which IS the mortgaged prooerty, thesub-mort- 
gageo IS euiitled, under s. G7 of tho Act, to an 
order for the sale of such interest. Any other 
view would place the sub-mortgageo in tho 
same position as tho bolder of a simple money 
debt, and tbe pledge m.ade in liis favour would 
be no security at all. Per Axkman, J.—ln the 
Transler of Property Act, the Legislature has 
divided the Act into sots of sections with head- 
ings prefixed. These headings may be regarded 
as proamolos to those sets of seciions. and 
may, tbereforo, be legitimately consulted for the 
purpose of ascertaining the meaning of tho 
statute. There is no privity between the sub- 
mortgagee and the original mortgagor. There 
IS nothing in the Transfer of Property Act, 
which w(^ld render a sub-mortgage invalid, or 
prevent us enforcement as a lawful contract. 

RAM Shankar LtL V Ganesh I^arshad. 4 
A.L.J. 273. F.B. = A.W.N. 1907. 97= 2 M.L.T, 
248 = 29 A. 383. (13 A. 432, Diss.i 8 A. 105, 
F.B., Appr.t [F., 31 M. 530= 18 M.L J. 66l: 
Appl., 10 C.L.J. 470; R., 2 Ind. Gas- 495. 31 A. 
352 = 6 A.LJ. 427. 90.L.J. 429 = 2 Ind. Cas. 
645 ; D., 31 M. 426=18 M.L.J 298 = 3 M.L.T. 
397. J 

{40)— Purchase in execution of decree in suit 
for contribution — Purchase in execution of simple 
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money-decree^Prwrity — Charge ~ Tratisfer of 
Property Act {IV of 1882>, s 95.— that 
apart altogether from s. 95 of the Transfer of 
l^ropcrty Act, where B, a purchaser of certain 
property under a simple money decree, has 
reaecmed tcie whole mortgaged property, he has 
a charge on the shares of the other mortgagors 
and having uotaiued a decree for sale of their 
propoity and basing caused that property to be 
solu, the purchaser’s claim has priority over 
that of an auciiou parch iser at a .sale in exe* 
cution 01 a simple money decree, which sale was 
subsequent to B’s decree though prior to B’s 
sale. MaHESH Duxr I'ANDEY V. TULSEE 
Bam. A.W.N. 1906. 178. 

(41) Suit Oil mortgage executed by managing 
member of )oi>it Hindu family — Parties — 
Where tbe plaintiff who had two mortgages 
executed by the managing member of a joiut 
Hindu family, gut a decree against tbe mort- 
gagor alone on the later morlgjge, and then 
brought a suit on botn tbe m r giges against 
the mortgagor and other incmbera oi the lamily, 
held that the latter were properly made parties 
to the suit and tn.it the plainuff was entitled 
to separate declarations as to both mon gages in 
the same decree Jas Ka.m v. Sheu SINGH 
25 A. 162 = A.W.N. 1902, 223. (21 A. 30l! 
22 A. 307, 22 A. 394. H.) 

{PI)— Decree obtained by mortgagees against 
muriyagors Purchastts oi murtgotjors' interest, 
not paiUes to dicree.—A decree obtained by tbe 
mortgagees against the original mortgagors 
does not bind the purchasers of the interests of 
the mortgagors when the latter wt-ro no parties 
to that uecree. aud when the transfer to them 
was before the institution of the suit in which 
the decree was passed ; and the purchasers are 
m DO way bound by the result of tbat suit. 
BASUDEB GIKI V. BliO.IOMOHAN JaNA, 7 C. 
W.N, 54. 

(43) — TenanPin- common— Mortgage by one of 
two CO tenants — Deterioratioji of mortgagor's 
interest by wrongful act of other co-lenant — Suit 
by mortgagee for damages against wrung-doer, 
maintainability of — Cause of acCnn, accrual of 
— Limitation Act, art. 49, applicability of.— 

A certain person who was a lenant-in-common 
with the defendant, mortgaged her interest iu 
certain lands which contained trees to the 
plaintiff. Pending appeal in the suit instituted 
by the plaintiff to recover the mortgage-amount 
by sale ol tbe mortgaged property, the defendant 
cut down all the trees on the laud and appro- 
priated the same to himself. In execution of 
bis decree, the plaintiff realised only a portion 
of the decretal amount, by sale of the mort- 
gagor’s imereso in the land, which took place 
after the removal of the trees. The suit was 
lor damages for the injury caused to him by 
the defendant having appropriated to himself 
tbe mortgagor’s share of the wood cut and 
was instituted within three years of the act 
complained of. Tbe contention of tbe defend- 
ant was that the suit was not mainbainablo 
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and was barred by limitation. Held, that the 
plaintiff-morrgagee was entitled to maintain an 
action for any wrongful act done by tbe mort- 
gagor or by his authority or by any stranger, 
essentially impairing tbe mortgage-security. 
From the time of bis lending money, tbe 
mortgagee, whether he be iu or out of posses- 
sion, acquires tbe right to have tbe mortgaged 
property .secured from deterioration in the 
hands of the mortgagor or of any other person 
to whose rights those of tbe mortgagee are 
super. or. Held, also, that the suit whs govern- 
ed by art. 49 and was not barred by limitation. 
Ic was not tbe act of cutting down all the 
timber, but the defendant’s subsequent appro- 
priation of the wood which ought to have been 
left f jr the share of the mortgagor that operated 
to the injury of the plaintiff, and limitation 
began to run only from the date whtn the 
defendant appropriated the wood to himself. 
AIYAPPA Reddi V. KUPPUSAWMY REDDI, 
28 M. 208 = 15 M.L.J. 249. [F., 28 M. 244, 
18 M.L.J. 186; Appr.. 30 M. 88, 16 M.L.J. 
503=1 M L.T. 377 ; E., 5 M.L.T- 210.] 

(44t — Suit by one of two co-mortgagees for hii 
half of the mortgage-amount, maintainability of. 
—One of two mortgagees claiming to be .seve- 
rally, and not jointly, entitled to what was 
due under tbe mortgage, sued for half the 
amount due, to him bringing as a defendant tbe 
other mortgagee, who was entitled to the other 
half and who had refused to join him as » 
plaintiff. HeUi, that the suit was m.iintainable 
as such and the procedure regular and that 
tbe decree in such cases ought to direct that, on 
the sale of the mortgaged property, the amount 
realised should be paid to the two mortgagees 
in due proportion to tbe sums due to them. 
ATCHAMMA V. Subbarayadu, 15 M.L J. 
496. 

(45 ) — Joint mortgage of several villages — ■ 
Execution against one village — Owner of one 
village suing the owner of another for contribu- 
tion — ]yhether (he latter t'iUage ivould be liable 
for the mortgage . — A who had a decree fur a 
large amount enforcing a joint mortgage of 31 
villages applied for ex-!Cution against one such 
village S| and realised a certain amount. 
The owner of S sued the owner of another 
village H, tbe predecessor in title of tbe 
plaintiff in the present suit, for contribu- 
tion, and obtained a decree and realized a 
certain amount by sale of the village. There- 
upon A applied for execution and put tbe same 
village for sale. The plaintiff, therefore, brought 
the present suit for a declaration tbat the 
village would not be liable. Held that the suit 
was not maint.ainable. If the payment of con- 
tribution by the contributors to a portion of the 
debt obliterated the lien-holder’s lien over the 
villages in the possession of the contributors, 
ihe lien-holders’ security would melt away 
underaction taken by the contributors to adjust 
their payments to one another, and the lien- 
holder would derive no benefit from these 
arrangements made by the contributors in^ 
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: he could not control them, nor the results 
arising outof them ; and be would be left with- 
out remedy in recovering his debt. RaM 
CHANDv. SHEOUAJ SINQH. A.W.N. 1882. 56. 

(AQ)— Mortgage of several shares— Payment 
of whole aynount by one sharer — Suit for con- 
trtbution.— The respondent and three others, 
co-sbarers, mortgaged their shares and bor- 
rowed a certain amount. Two of them re- 
deemed their shares and were releasnd from 
all lurbhcr li>ibiliti6^* Tub niortgapec hiiv- 
ing obtained a money decree ag»inst K. 
one of the remaining two co sharors. pur- 
chased that share in execution. The share 
was sold to the appellants for considor.nion. 
ihe mortgagee sued the respondent and K on 
the original mortgage-bond and obtained a 
decree against them both. In execution of thi.s 
decree, the mortgagee cause 1 tbo respondent’s 
share alone to be proclaimed for sale, and in 
order to save it, the respondent was obliged to 
satisfy the decree. Now, the respondent sued 
to recover the contribution due from K and 
joined tbo appellants as defendants on the 
ground that the share of K in their lands was 
still liable to contribute its proportionate share 
of the amount secured by the bond. Held that, 
as the responclent offered no objection to the 
sale of K’ri s-hiro in execution of the money- 
decree, and as neither in the suit brought by 
the mortgagor against him, and K. nor in the 
proceedings taken in execution of that decree, 
did he raise any question as to the propriety of 
the mortgagee’s conduct, or in his uringing 
the share of him, the re-^porident alone, to sale, 
the respondent could not claim in t le present 
suit to stand in the position of the mortgagee 
of tbo original mortgage bond, so as to be 
entiilcd to enforce a hen upon the share of bis 
co-mortg-igor in the handH of third p irlios, pur- 
chasers for value. KUSHAL SiNOH v. DEIlI, 
A.W.N. 1881. 7. 

(47)— Join; mortgage— Liability, whether 
jotnc or several. —The oo sharers of an estate 
mortgaged it for a oertiin amount. The deed 
of mortgage contained also details of the share 
of each co-bharor of such citato: it did not 
contain a condition that each co-sharer inigbc 
redeem his share by the payment of the share 
of the m jrigage-mouey ho had receiveJ. litld 
that the mortgagors were jointly liable for the 
whole sum advanced, and each mortgagor was 
not liable only to the extent of the money 
received by him. SUKUN.VNDAN PilASAD v. 

GopiChauan. A.W.N. 1881. 11. 

(48i — Mortgage — Subsequent partition — J/or^- 
gagee's nghts. — The appe'lant sued for posses- 
sion of certain land which had fallen to his 
share on partition of the mahal in which such" 
land was situaio. The land was in the posses- 
Sion of a usufructuary mortgagee, to whom it 
had been mortgaged before partition. Held, 
that the partition could not affeot the rights of 

the mortgagee or change tbo character and ex- I 
tent of his aeounty. The only possession the | 
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appellant could get of the property must be 
that of a morrgagor MaDHO Ram v. KisHEN 
Dial, A.W.N. 1881. 3i. 

Mortgage — Undivided stiare— Decree — 
One of two CO sharers of a house gave the plain. 
titJ a simple mortgage of the bouse and sub- 
sequently sold it ro a third person. In suit 
brought against tlie purchaser and the mort- 
gagor. the Court of first inst.ance gave a decree, 
but the lower appellate Court reversed the 
decree on the ground that the mortgage was 
invalid, having been made without the consent 
of the other co-sharer. On second appeal, it 
was /itW that the decree of the lower anpellate 
Court was wrong, but that the plaintiff ought 
not to be given a decree for a moiety of the 

house. Chain Sukh v. Aiiu ali, A.W.N. 
1881. 88. 

(50) Mortgage— Release by mortgagee, of the 
share ot one of two joint mortgagors. — It is com- 
petent to a mortgagee who holds a joint mort- 
gage from two luortg.igors to release the share 

of one mortgagor and realiz' the mortgage-debt 
from the share of tbo other only. In such a 

case, the right of the other to obtain contribu- 
tion from the mortgagor whose share is releas- 
ed IS unimpaired. Jai GOHIND v. Jasham. 
A.W.N. 1898,120. [«., 2H A. 174, F.H.=2 

A L J. 630= A.W.N. 190.5, 211; Diss , 33 C 
613=10 C.W.N. 551=3C.L.J. 57fi.J 

}b\) ~ Mortgage— Joint mortgagees— Rights of 
joint mortgagees as to realization of mortgage 
money. ~OuQ of two joint mortgagees sued for 
hi'r moiety of the mortgage debt and obtained 
a decree for bale of the whole mortgaged pro- 
perly. Tbe other mortgagee would not join as 
plaintiff in that suit ami was accordingly made 
a defendant. Subsequently the other mort- 
gagee sued the mortgagor for recovery of his 
mo otv of the mortgage debt by sale of the 
whole mortgaged property. Held that such a 
suit would not lie. KaNHAI LaC v. JwaLA 
Dei. A.W.N. 1896, 153. 

(521 — 0/ share of undivided joint -property 

If a .sharer has an absolute right to dispose of 
his or her nhare, it follows that he or she may 
dispose of it whilst it is a share, and while the 
property is undivided If a person who has 
only a share in properly mortgages or joins in 
mortgaging such property, bus doing so does 
not aflect the shares of his co-sharers, but the 
mortgage is good and valid as regards his own 
share. MAUNG THA Nu v. MauNG KyA Zan 
L B R. 1903-1904. Yol. II. 167. (L.B.R. 1872- 
1892, 378, L.B.R. 1893 — 1900, 65, L R I A 106 
24 B. 386. F.) {R . L.B U. 1907 1908 128 l’ 

B R. 1906 — 19JC. 66, 14 Bur. L R. 205 = 4 L 
B.R. 108.1 


(53)— Joini grant- Mortgage, of undivided 
share before div^xon- Share, falling to another' a 
Lot Effect. Where one of several persons, to 
whom land has bean granted jointly, mortgages 
certain specified portion as representing his 
undivided share in the whole, and the said 



663 


THE ALL INDIA DIGEST. 


664 


Af continued. 

14.— Miscellaneoua— continued. 

portion (alls to the share of another person in a 
subsequent division, the latter acquires a com- 
plete title to that portion as against both the 
mortgagte and mortgagor, provided the division 
was not aflected by fraud. PULLAJIMA v 

Pradosham. 18 M. 316-5 M.L.J. 148. 

(^i)~ Mortgage of share oj joint holding— Part 
of mortgaged land already alienated at date of 
mortgage — LiatUxty of mortgagor to make good 
deficit from remainder ol holding to which he has 
suo^tquently succeeded.— Where in a joint hold- 
ing consisting of a numbf-r of plots, one of the 
sharers inorigHges his bbare mentioning the 
numbers of specific plots, all that the mort- 
gagee obtains is a right to a partition ; if in the 
partition, these spec. he plots fall to the share 
of the mortgagor, the mortgagee will obtain 
such plots ; if not, be would be entitled to be 
compensated by the substitution of other land 
falling to the morigagor’s share. If a person 
mortgages property wbicu is not his. and to 
whicii he has no lule, and subsequently acqiii- 
res a good title to it. he is bound to carry out 
the mortgage. This is a well known principle 
of equity. But if he mortgages a portion of 
his own share of a joint holding, which he has 
already alienated, he is no more bound, under 
the law of estoppel, or the equitable principle 
quoted above, to make the amount good out of 
the other half share to which he has succeeded 
subsequently, than he would bo if the two 
plots had been entirely teparaie before the 
mortgage. Babu KaI v. Nathu. 32 P R. 1900. 
[/i., 8yP.H 1903. J 

(55)— il/orf<7a<7t)r— imposifiono/ easement by 
mortgagor incompetent tv deteriorate mortgaged 
property — Security rendered insufficient -Odms. 

A mortgagor in possession is incompetent 
without the sanction of the morigagie, to do an 
act which may turn out tobedestruotiveor per- 
manently injurious to the mortgaged property. 
The validity of such an act, must bo proved 
by the mortgagor or his representative in inle- 
rest who must also establish that the act did 
not deteriorate the security. Bhagwan DEVI 
V. BunyaDI Khanum, 83 P.R. 1902. 

{56)— Mortgage to pay off earlier mortgage-^ 
Security turning out invalid— AddiUonaL secu- 
rity, equitable title to — Payment of mortgage — 
Exlinctwn of charge — Presumption. — Where 
money is lent upon a mortgage of immoveable 
property to pay off an earlier mortgage, the 
lender must be presumed to have lent it only 
upon the security exp^e^sed in the bond and 
stipulated for by him; equity cannot give an 
additional security, when and because the 
security relied upon turns cut to be bad, as 
regarded portion of the lands included therein. 
Where money was borrowed upon mortgage of 
immoveable property for paying off an earlier 
mortgage, and the mortgagor claimed to be the 
owner of the property, and there was no inter- 
mediate incumbrance, it must be presumed that 
the money was intended to be applied in paying 
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off the earlier mortgage and in extinguishing 
the charge. MOHESH LaL v. MOHANT 

Baw.vn Das. 9 C 961 = 10 I. A. 62 = 13C L R. 
221. P.C. C.L.J. 202; i2..54P.L.R. 

1903 = 32 P.R. 1903. 4 C-L J. 121= 10 C.W.N. 
1010 = 33 C. 1133; Commented on, 12 C.P.L K. 
70; D., 13 A. 581, 38 P.R. 1894.] 

(57) Mortgagee residing on property manage 
xng for hentjit of himself and co-mortgagees— 
Salary or allowance not allowed . — A morigagee 
residing on the property and managing it for 
the bene6t of himself and his co-mortgagees 
cannot be allowed either a salary or allowance 
for bis maintenance. KaDIR MOIDIN v. 

Nepean, 26 C. 1, p c. = 2 C.W.N. 663. 

ibS)— Actual payment of mortgage debt neces^ 
sary for freeing property mortgaged from 
charge. — A mortgagor, while still maintaining 
the mortgaged property for himself, cannot by 
any act of his other ihan actual payment of 
the mortgage-debt get that property freed from 
the charge which he himself has created. (5 
C.L.R. 227, R.i A mortgagor, by his purchase 
from the first mortgagee under a power of sale, 
cannot defeat the title of the second mortgagee. 
\OUer Lord Vaux. 2 K. and J. 6.50. 17 C- 
3‘2, R.) The mortgaged property still remains 
liable to a fresh sale, when a mortgagor- 
judgmeot-debtor himself is the purchaser at a 
previous execution-sale under a mortgage- 
decree. and the decree remains unsatisfied. 

Raghunath Sahay Singh v. Lalji Singh. 
23 C. 397. [i?., 25 A. 371 = 23 A.W.N, 75; 

R.. 5 C L.J. 95=11 C.W.N. 284 ] 

(59) — Proprietor of an estate and Hindu widow 
or shebait, distinguished — Mortgagor and mort- 
gagee — Interest of mortgagee. — Pc Hindu widow 
or a shebait must bo held to represent the estate 
completely, as otherwise there could be no one 
to represent such estate. But the same thing 
cannot be said of the proprietor of an estate 
after he has mortgaged it. The mortgagee can 
always be ascertained ; very often his interest 
in the estate may be much greater than that 
left in the mortgagor, or. where after a decree 
it was no part of the mortgagor’s interest to 
protect the incumbrance, the interest of tbe 
mortgagor and Ihb mortgagee are not identical. 
The balance of justice and expediency, therefore, 
is decidedly in favor of not allowing a mortgage® 
to be bound by a decree passed against a 
mortgagor, after the date of the mortgage. The 
provisions of the rent law do not furnish clear 
reasons against that view. A decree for rent 
of a tenure obtained against the registered 
tenants binds au unregistered transferee of tbe 
same, who can show no sufficient cau'ie for 
not registering his name, and may be enforced 
by sale of the tenure. (12 B.L.R. 484, R-l- 
But whether any such sale was insufficient 
conformity with the rent law to be operative in 
annulling a prior mortgage, or other iocum* 
braoce. must have to be determined in the 
presence of tbe party claiming the benefit of 
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incumbrance. SOSHI Bhusun Guha v- 
Gogan Chunder SHAHA, 22 C. 364. (18 W 
R. 206, 4 c. 520. E.) [/J., 5 m 37 j 

{60}— Mortgage of hak. sale of property in 
execution of decree on — Absence of Collector's 
certificate to inortgagee under Act XXIII of 1871 
s. 6, effect of, on purchaser's title.— This suit was 
instiiuced with the permission o( the Collector 
for a declaration of the plaintifl’s right to bo 
the bolder of a desaigiri hak against the defend- 
ant who was the purchaser at an auction sale 
in execution of a decree passed in a suit insti- 
tuted by a mortgagee against the plaintiff, as 
the represernative of the original mortgagor to 
enforce the mortgage-debt by sale of the hak. 
Plaintiff urged that the proceedings in the suit 
by the mortgagee took place without the certi- 
ficate of the Collectrjr as required by s. 6 of Act 
1S71 and therefore conferred no title 
on the defendant, and it \va.s held that in the 
previous suit the Court hid clearly no juris- 
diction. as regards the subject mittcr, to enter- 
tain the suit, and the decree was therefore 
null and void and could not constitute the 
basis of any title in the purchaser or preclude 
the plaintiff from maintaining Ijis right to the 
hak as a life holder thereof. V'AS\NJI Haiu- 
UHAI V. LAELU AKIIU, 9 B 283. [E., 28 

M. 81=^14 I’il.L J. 468; D., 23 B. 12.5.] 

Ancestral estate — ConjUcting claims of 
alleged co-heirs — Evidence of separate ^losstsaion 
by one branch of family — Eject of mortgage by 
that branch. -'The attention of the Courts 
below must be invited to the instruction ori 
the subject of documentary evidence, and they 
must be asked to see that tney are carefully 
followed in future. It may be noted in this 
place that stamp-duty and penalty appear to 
have been levied on a number of documents 
executed in the time of the Burmese Govern- 
ment. If this is really so, the District Judge 
will have to lake measure for the rotund of the 
amounts improperly exacted on documents 
executed b<foretne introJact-ion and for the 
setting aside of any proceedings that may have j 
bpoo incorrectly instituted in the mttter. 
Maunq Pon Gy^w V. Mauno Sauno Gyi * 
U.B R. 1892-1896, Yol 11. 558. 

(62) — Covenant by mortgagor to pay within 
stipulated period — Post diem — Whether 1 

post dxem interest is or is not p.kyable, depends 
entirely upon the intention of the parties to a 1 
contract, to be gathered from its fernis. If it , 
is their intention, that interest should continue i 
to be paid oven after the duo date, the amount ’ 
accruing due may be recovered as interest. If , 
such is not their intention, it m«y be recovered 
as damages, so long as the principal remains 
unpaid. Such damages may be recovered for 
six years before suit, the cause of action | 
accruing every moment of the time during 
which the principal remains unp iid MATHURA 
Das v. Kaja Narain Bahadur pal. 1 C. i 
W.N. 82, P.C. = 19A. 39 = 23 I A. 138. (17 

A. 581, P.B., Overruled.) [i*’., 20 M. 149, 20 
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M. 371 20 A. 171. 25 C. 246. 11 M.L.J. 183; 

= 10 M L J. 101. 24 C. 699, F.B. 
-1 C.W.N. 437, 20 A. 219, 23 M. 637.] 

(63) Mortgage subject to some encumbrance — 
Subsequent removal of the encumbrance— \fort- 
gagee's security, increase of- Accession to mart, 
gaged property— Sale in execution of mnnev 
decree Property subject to mortgage —When 
a person mortgages his interest in a property — 
that inierest being restricted or limited in some 
manner at the time of the mortgage — the mort- 
gagee’s lien is not limited to the interest so 
restricted and doc'< not cease on the restriction 
being removed. The enlargement of. or the 
removal of encumbrances from, the estate of a 
mortgagor, effected by himself, will generally 
enure to the benefit of the mortgagee by 

increasing the value of the security fP 
{?: 46, 11 OWN. a84 = U;L.j. 

.10. J 1 he purchaser at a sale in execution of a 
money decree t^ke^ subject to a previous mort- 
gage. SHYA.MA CHUHN BUTTACHAR.JEEJ v 
Ananda Chandra Das. 3 C W N 323. 

(61) Mortgage — Right to purchase in favour 
of mortgagee — Part-payment of mortgage money 
after date fixed for redemption — Porfeiture of 
right to purchase. — Where a mortgage instru- 
moti^t provided for a right of purchase in favour 
of the mortgagee on default in the payment of 
the mortgage money within a certain time and 
the mortgagee receiv('d certain amount in 

mortgage money after the 
expiration of the term limited for the redemp- 
tion of the mortgage, the mortgagee lost hia 
right to purchase by reason of such r«>cf'ipt. 

VENKATACHAUI v ANANTACHAHI, 1 M H C. 
69. 


^9 


— Mortgaged property attached and brought to 
safe in suit by creditor of mortgagor ~ Mortgagee's 
right Suplus sale, proceeds.- \ mortgag-e is 
not entitled to be paid from the sale proceeds 
of property attached and sold in a suit institute 
ed by a creditor of the mortgagor, in preference 
to the judgment cn ditor at whoso instatica the 
property was attiched. The surplus, if any, 
may bo paid to the mortgagee, when there are 
no other uriRatisfiod decrees against the mort- 
gagor, provided tho sale was not made with 
notice that the right, title and interest of the 
ex^-cuDon-debror was that of the morfg.gor. 

CHE™ M H ^'' 49 ,' 


' - - - - <juu9rf/ueTic Cl£- 

cree by mortgagee. decree-holder, who him- 
self purchases his judgmeot-debtor’s property 
at the exccution-sale. during the pendency of 
a suit by the mortgagee of tho same property, 
gets only the right and interest of the mortgagor 
in such property the equity of redemption, 
and does not acquire the property free from 
the encumbrance created by tho debtor. (21 
W R. 349. .E.) The mortgagee was held to 
be relieved of the obligation, if any had existed, 
of giving the decree-holder notice of his 
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proceedings in execution of the decree establish- 
ing the mortgage lieu as the latter, by his own 
couduct. made it impossible for the mort- 
gagee to be aware that he claimed any ioterest 
whatever in the mortgaged property. L\L\ 

Kali t^KosAu Singh v. buli Singh 4 c 
789 = 3 C.L.R. 396. Ui., 2 O. C. 330.J 

^ {GD—Mortgage decree— Prior lievenue sale — 
Subsequent suu by mortgagee for hen over 
oalunce oi sale procteds attached by mortgagor's 
creditors— Act Vlll o; 185y. s. 7.— A suit by 
tde mortgagee to establish his mortgage deot 
and his lien on ibe mortgaged properties alone 
against the mortgagor would not, under s. 7 ol 
Act \ 111 of 1859 (old Civ. Pro. Code), bar a 
subsequent suit by him against certain attach- 
ing creditors of the mortgagor lor a declaration 
of his lieu over tne Dalitice of money realised 
by sale of the properties for arrears of revenue, 
though such revenue sale bad been effected at 
the time of the tirst suit. The decree in the 
first suit ueclaring the lien on the morigaged 
properties would cover the balance ol sale 
money in the Collector's hands, such money 
representing the properties as between the 
mortgagee and mortgagor s attaching creditors. 
Kkisi’o u.\ss Kunuoo V, Kam Kant Roy 
CHO^VL)H la^ 6 C. 142 - 7 C.L R. 396. (16 W R 
222, F.) |ii.. 87 P.R. 384. J 

{G8) ~ Mortgage during tnjructuous attachment 
—Subsequent attachment atid sale—Ejfect.— 
Where propert) had been attached prior to a 
mortgage, unueran ex parte decree which was 
sec aside, the attacument being withdrawn, 
and the property was purchased under a sub- 
sequent attachment under a subsequent decree, 
the purchaser cannot set up his purchase as 
against the earlier mortgage. RAUHaNATH 

KuNuu V. Land Mortgage Bank of 
India, Ltd., 6 C. 559 = 8 C.L R. lo. 

(G8)— Notice— Mortgage and lease— Provision 
to give yiotice to mortgagee i7i,case of sale of proper- 
ly — Withdrawal by mortgagor of sale proceeds . — 
On the date oi the mortgage, the mortgagor 
granted a lease to the mortgagee, oxctiiding over 
a number of years, in whichprovisiou was made 
lor the satibiaccion of ihemortgage-debt. The 
mortgage-deed provided that m the event of the 

saleoi the mtetosts of the mortgagor, the mort- 
gagee could take the amount lent by him from 
the surplus sale proceeds by throwing up his 
lease. The mortgaged property was sold as 
coutempLted. Held, that the mortgage deed 
gave an opuou to tlio mortgagee to throw up 
his lease and claim immediate paymoot out of 
the sale proceeds. Consequently, before the 
mortgagor could withdraw the surplus sale 
proceeds from the Court, it was necessary for 
him to give notice to the mortgagee of bis 
Intention to do so, in order to enable him to 
determine whether he would take advantage 
of the particular clause in the mortgage deed 
or continue to hold on under the mortgage. 

Bhoobun Joy acharjea v. anund t.at.t. 
Chowdhry, 22 W.R. 47. 
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(70) — Mortgage — Power of sale — Surplus 
proceeds— Interest from date of sale— Tender, 
when effective. — A mortgagee sold the mortgaged 
property under bis power oi sale and had some 
surplus left in his hands. Held that the mftrt- 
gagee was bound to pay the surplus to the 
mortgagor with interest from the date of sale. 
The mere fact that the mortgagee kept the 
money idle in his hands cannot absolve him 
from bis liability to the claim of the mortgagor 
for interest. [/»..6 0.C. 135.] .A tender of only 
part of what is admittedly due is bad and 
lueffectual. The rule laid down in Dixon v. 
Clark. (6C.B. 365 = 16 L.J.C.P. 237) applies 
only where the party making the tender admits 
more to be due than is tendered. A plea of 
tender before action must be accompanied bv a 
payment into Court after aciion. Ha.H ABDUL 
Rahman v. Haji Noor Mahomed, 16 B. 
141. [Diss., 4 L.BR. 108; Appr., 11 C.h.i . 
226 = 14 C.W.N. 617 = 5 lud. Cas. 165 ; R., 5 
C.L.J. 270 = 34 C. 305, 4 M.L.T. 335; D., 5 
C.L.J. 78. Note.] 

'71) — Prior mortgage on property — Notice of 
sale by mortgagee to mortgagor — Subsequent 
mortgage — Oger to redeem — No notice lo subse- 
quent mortgagee by prior mortgagee —Delay in 
selling — Resctsiion of notice — Injunction to res- 
train sale by prior mortgagee— Prior mortgagee's 
rij7/ifs.— The plaintiffs in this case were subse- 
quent mortgagees '3-9- 1891) and the defendants’ 
prior mortgagees (1885) of the same property. 
Under the power of sale contained in their 
mortgage, the defendants gave notice ol sale lo 
the mortgagors on 31 8-l89i, but they did not 
proceed any further m the matter. The plain- 
tiffs alleged chat, on 18-11-1892, they offered lo 
transfer their mortgage to the defendants or to 
join with them m selling the property, that in 
case tne defendauis did not accept any of these 
proposaL, they requested the defendants to 
render an account of the sum due to them in 
oruer that their mortgage might bo redeemed, 
but that the defendants did not comply with 
any of these proposals, and that the aefeudants, 
in collusion with too mortgagors, for cho pur- 
pose of defrauding Che plaintiffs, had advertised 
the property for sale ou ^7-4 18y3 without 
giving notice of sale to them. The plaintiffs, 
therefore, brought the present suit, offering to 
redeem the delcndants (as prior mortgagees) 
and for obtaining an injunction restcaiuiug tho 
defendants from selling tho mortgaged properly. 
Held, (1) that no notice need be given to the 
plaintiffs, they being assigns who must take 
things in the estate in which they find them, 
and they cannot claim to alter rights which 
accrued before they had any authority to inter- 
fere. Proper notice having been given to tho 
mortgagors on 31-8-1891. (i.e ) previously to 
the time when the plaintiffs bad any interest 
in the equity of redcinpiion, any further notice 
would not be requited to be given to any one, 
who at that time was not an assign, for ena- 
bling the defendants to sell under that notice, 

(2) and Chat the evidence in the case showed 
that the plaintiffs were never willing and ready 
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to redeem the defendant's mortgage, because 
they had not the money in band and because 
they had to make arraugemeuts for obtaining 
it, and (3) that an injunction could not be 
granted in this case, because the mortgage- 
deed in question provided that “ the remedies 
of the mortgagors, their heirs, administrators, 
and assigns in respect of any breach of the 
clauses or provisions lastly hereinbefore con- 
tained. (i.e., with regard to notices and sales) 
or of any impropriety and irregularity what- 
ever in any such sate shall be in damages.” 
With relerence to the contention advanced on 
behalf of the plaintills that, since there was a 
long delay between 31-8-1891 (when the notice 
was given by the defendants to the mortgagors) 
and the actual sale, that notice was rescinded 
and a fresh notice was necessary, the Court 
held that, there having been no actual with- 
drawal of the notice of 31-8-1891, the defendants 
were not bound to give a fresh notice before 
27-4-1893, vvhen they last brought the pro- 
perty to sale. The mere fact of a long delay 
taking place between tbo maturing of the 
notice of sale and the actual sale docs not make 
a fresh notice necessary. MUNCHKH.il KUK- 
DOONji Mkhta V. Nook Mahomkoiiiiov 
jAlRAJiniOY riRllHOY. 17 B. 7ll. 

{1^1)-^ Mortgage —Prior atid subsequent incuvi- 
brancers — Sint by pnor mortgagee, to tvliich 
puxsne mortgagee lois no parly — Atiction pur- 
chase of first mortgage decree — Subsequent 
assigyxmeni of first mortgagee's right — litdemp- 
lion by secoiui mortgagee — Apportionment oj 
amount. — In a suit brought by the first mort- 
gagees of certain properties, to which the sub- 
sequent incumbrancers were no parties, a 
decree for sale was passed. This decree was 
attached in execution of certain money decree 
which a third person bad obtained against the 
first mortgagees, lie bnusclf bought this pro- 
perty at Court auction and transferred tbo 
same. The second mortgagee subsequently 
brought a suit for sale on his mortgagu and 
obtained a decree. But ho was nob permitted 
to bring the property to sale by reason of the 
prior mortgage, lie thereupon assigned bis 
decree. The ussigneo of the second mortgagee 
brought the present suit for redemption of the 
first mortgage. After the institution of tbo 
Buib the first inortg igees conveyed to another 
all their rights under the mortgage and the 
decree obtained on their mortgage, and this 
transferee was also made a party to the suit. 
Held that the second mortgagee wa.s entitled to 
redeem the first mortgage on payment of the 
whole amount found duo upon the first mort- 
gage wilh interest. Held further that the as- 
signee of the onliro rights of the first mortgagees 
was entitled to tbo whole amount which the 
second mortgagee had to pay for the ledemp 
tion of tbo first mortgage with the exception 
of the purchase-money which had to be paid 
by tbo purchaser in auction sale held in execu- 
tion of the decree for sale, which the represen- 
tatiTos of tbo auction purchaser would be enti- 
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tied to (19 A. 527, Appr.) The rights of a 
puisne mortgagee who is not impleaded as a 
party to the suit brought by a prior mortgagee 
discussed. WaHI-UN NISSA v GOHARDIIAN 
Das. 25 A. 388, F B. = A.W N. 1903. 86. 
[i?.. 5 C L J. 315=11 C.W.N. 403. j 

(/3) Hindu Law — Mortgage by widow — 
Mother s right to maintetiance — Possessioii of 
mother — yotice to mortgagee — Right of mort- 
gagee.— Tho plaintiff, as assignee of amonpage 
executed by a widow of her husband’s properiy, 
sued the widow and her mother-in-law for 
possessicn of the mortgaged property. Tbo 
mother (second defendant in the suit), claimed 
a right to hold posse.ssion of the land unaffect- 
ed by the mortgage executed by the widow. 
The lower Court, on tbo supposition that there 
was no other property out of which the second 
defendant could bo maintained, held, that 
possession should not be given to the plaintiff 
until a proper arrangement was made by him 
in respect of her maintenance. Held, on 
appcil, that the lower Court was in error in 
making the second defendant’s right to remain 
in po^session dependent on there being no 
other property. It was unnccessiry to decide 
whether, if there was such other property avail- 
able for the purpose, the s-ccond defendant 
should bo reniovid from possession. The 
mortgagees having lent the money with know- 
ledge of her possession in virtue of her claim to 
maiQienance, she must not be compelled to 
accept from the plaintiff inaintonanco in some 
other form in lieu of tbo land. RACHAWA v. 
SHIVAVOGAPA. 18 B. 679. 

1741 — Mortgage suit — Questioii whether suit 
amount belongs to moitqagee personally or to 
trust jundsin his hands~K'vi(tence.~lu a suit 
by the creditor of a person to whose estate ho 
hid obtained letters of administration, for the 
rccoverv of a sum due on a mortgage which had 
been executed in favour of the latter, where it 
appeared that the latter was a trns'ee. and the 
OfTloi.il Trustee appointed in his place after his 
death was also made a defendant, held that the 
Official Trustee could adduce evidence in this 
suit to show that the money was advanced out 
of the trust-estate. SARAlf Gahuieb v R. D 
SOLOMON, 4 C W N. 70. 

(75) — /Ve-empfio«. — Bre-emption before sale 
applies against an outsider only and not against 
a co-heir. MaUNG CHEIK v. MaL’NG TaLOK 
U.BR. 1897—1901. Yol. II. 311. (U B k’ 
1897— 1901. Vol. ;i. 155, 162. R.; 

(76) — Mortgage — First mortgagee, suit by 
Decree — Sale — Interest — iSecortd mortgagee 

not party - Right to redeem- — A purchaser at a 
sale ill execution of a decree on a mortgage 
acquires the estate of the mortgagor as it 
existed when he executed the mortgage. I5 B. 8, 

6 B. 495, R.) A prior mortgagee obtained a 
decree for sale against the mortgagor, and. in 
execution of that decree, purchased the property 
him^olf. When he entered on the laud to take 
possession, he was resisted by a subsequent 
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mortgagee who was not a party to the suit in 
which he obtained the decree. He then sued 
the subsequent mortgagee lor possession. Held 
that the subsequent mortgagee was entitled to 
have an opportunity of redeeming the property 
from the plaintiff on payment of what was 
then due on the mortgige. Dadoha ARJUNJI 

V. Damodar Raohunath, 16 B. 486. {[i 

16 A. 5^7, JO C. 53, 5 Bom. L.R. 892 = 28 b! 
153. 5 C.L.J 315=11 C.W.N. 403 ; D. 17 M 
L J. 431 = 30 M. 500.] 

i'J'l)— Mortgage— Sale of equity of redemption 

Purchase by mortgagee and possession whe- 
ther amounts to adverse possession against true 
owner of equity, — 1 q the absence of any act 
showing that the mortgagee was asserting him- 
self against the owner of the equity of redemp- 
Uon, the possession by the mortgagee cannot 
be deemed to have been adverse as against the 
true owner for purposes of limitation. The 
mere assertion of his claim by a mortgagee, 
based upon hiw purchase of the equity of re- 
demption from a person having no title to it, 
could not in any way affect the right of the real 
owner of the equity. Pandu v. ANPURNA 21 
B. 793. 

178) — Mortgage — Mokurruree lease by mortga- 
<7®’’ 5uif by mortgagee for possession and for set- 
ting aside of Uase- Onus of proof . — Where pi lin- 
tiff.a zur-i-pesbghee mortgagee, sued for posses- 
sion and for setting aside a mokurruree lease 
alleged to have been granted by the mortgagor 
to the defendant previously to the mortgage, and 
under which the defendant had been in po'i^ies- 
sion as per order of a Criminal Court, htld, 
that, in the first instance, it was for the plain- 
tiff to give some evidence to impeach the 
validity of the mokurruree, that, on this being 
done and a strong pnma facie case made out 
for impeaching the validity of the deed the 
onus shifted, and that it was then incurAbeut 
on the defendant to show by satisfactory evi- 
dence that the mukurruroe was really executed 
before the date of the zur-i pe-ihghoe. and that 
It was grante 1 6ona fide for a real consideration 
and intended to be operative as between the 
mortgagor and the defendant (lessee). SHAM- 
NARAIN V. THE administrator GENERiD 
OF BENGAL, 23 W.R. Ul. 


(79)— Prior mortgage— Purchaser of insoU 
vents rights, from Official Assignee . — A prior 
mortgage established — as being 6ona fide, 
against a purchaser of the rights of the insoU 
vent from the OflScial As-signee. Nadiroon- 
NissA Beebee V. Tara Chund Banerjee 
1 W R. 137. 

{^0)—Ganteedars— Dur-qanteedars.—T:o a 
claim by tbe plaiotiff as Dur-ganteedar, it was 
objected that the former Zemindirs could not 
execute a lease to the prejudice of a mortgagee. 
But as the Gantee pottah was granted with 
the knowledge and consent of the mortgagee, 
it was held to be valid. Pran Nath Roy 
Ohowdhryv. PreoNath RoyChowdhry 

1 W.R. 358. ’ 


Mortgage— coutinviQd. 

Miscellaneous-confinwed. 

Mortgagee's right to— Sub-mortgagee's 

ir by original mortgagor— 

Notice Privity between original mortgagor and 

sub mortgagee.— A mortgagee mav make a sub- 
mortgage of his interest in the mortgaged 
property. There is privity between a mortgagor 
and his sub-mortgigee. If the original mort- 
gagor, at the time he paid the mortgage money 
to his mortgagee, had no notice of the ezistoDce 

^ ^ the sub-mortgage is eztiD« 
guisbed and the sub-raortgagee has no claim 
upon the original mortgagor and cannot bold 
tbe property against him; but if the original 
mortgagor had such notice, the mortgage-debt 

due to the sub-mortgagee is not discharged by 

t e payment to the original mortgagee, and tbe 
sub-mortgagee i$ entitled to hold the mortgaged 
property, until his sub-mnr'gage is redeemed. 
Nga Kve V. NOA Po Min, U B R 1906. Sub- 
mor^tgage. 1 . (-2 rj. 212 . 15 B. 692, 20 M 35, 

18 A. 113, 12 P.R 1895, R.) [R., 

U.B.R. 1910, 4th Qr. Civil, 75. J 

(81-<2) Suif for redemption — Plea, conversion 
of mortgage into a sale — Burden of Proof — 
Map showing defendant asoioner, production of 
~iVo sufficient indicia of owyiership. “• The 
plaiDufi respondent brought a suit for redemp- 
tion The defendant-uppellant admitted the 
mortgage, but contended that it bad been con- 
verted into a sale one year after the mortgage. 
There was no evidence for the def'^n'^e except 
a map sh'»wing the defendant’s name as tbe 
owner. Htld, that tbe burden of proof liy on 
the defendant and that she bad failed to 
discharge it. (1 L.B.R. 215, F. \ 8 B.L R. 189, 
D.) The mere production of a mvp showing 
the defendant as the owner was not enough to 
shift the bur len of proof as It was not a suffi- 
cient indication of title to tbe pr 'pertv. MA 

Dan Da v. Kyaw Zan, 3 L.B.R. 5. [R., 3 L. 

B R. 260.1 


(82) - Mortgige — Prior and subsequent mort- 
gagees— Suoseq'ient mortg igees paying off part 
of prior mortgage Suit for p irtvinn bhween 
subsequent and prior mortgagees . — Too jiint 
owners of three houses granted a usuf'*uctuary 
mortgage thereof to D.C. and P C. and put the 
mortgagees in possession Subseq'iently tbe 
mortgagors granted a simple mortg.ige of the 
same property to other mortgage« 'i Pact of 
the mortgage money of the second mortgage 
Was left with the mortgagees for the discharge 
of the first mortgige. The second m irtgagees 
took part of that money and paid off the in* 
terest of one of the moctgag«“s in the former 
(usufructuary) mortgage. The second inirt- 
gagees then su-d for possession by partition of 
one half of the mortgaged propertv. Held that 
the suit would not lie. PUBAN CHAND v. 

Ram Katan, A W.N. 1896. 171. 

(83) — Mortgage — Prior and subsequent incum- 
brances — Purchase of mortgagor's rights by pur- 
chaser paying off first mortgage — Shield. — 
Where, on the sale of the rights of the mortga- 
gor in certain property which was subject to 
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two mortgages, a certain portion of the purchase 
money was left with the purchasers to pay off 
the prior mortgage, it was held in a suit for 
sale by the second mortgagee that the pur- 
chasers must be taken to have intended to keep 
the first mortgage alive for their benefit, and 
that the second mortgagees were not entitled 
to sale without redeeming the first mortgage. 
Kallu V. SANT Lal, A.W.N. 1896, 129. (10 

C. 1035, R.) 

(84) — Agreefnent not to alienate — Subsequent 
tnortgage to pay off former one. — A stipulation 
not to alienate cannot operate to annul a bona 
fide conveyance to a third person by the mort- 
gagor for the purpose of paying off the original 
mortgage debt. DOOKHCHOUK RaI v. IIIDAYU- 
TOOLLAH, Agra F.B, 7 = Ed. 1874, 5. 

[Qb) — Mortgage — Alienation for necessity — 
.i4sse»t/ 0 / the next reversioners — Right of the 
subsequent mortgagee to contest the previous 
mortgage. — A mortgage by a female is valid, if 
the next heir assents to it at the time when the 
mortgage is made or afterwards. But when a 
subsequent mortgage has been effected by the 
next heir, the subsequent rnortgagoe does not 
acquire the right of an heir to contest an alien- 
ation by a female on the ground that the 
alienor was not a full owner and could not alien- 
ate save for necessity and that there was no 
necessity for the alienation. Mauladad v. 
Ram Gopaf., 22 P. R. 1900. 

(86) — Agreement tiot to alienate — Breach — 
Suit against transferee — No cause of action . — 
In consideration of Rs. 100 paid by A to B, the 
latter agreed to sell her house tn the former in 
case she desired to sell it and not to sell or 
mortgage it to any other person. B afterwards 
usufructuarily mortgaged the house to C. 
Then A sued C for possession and offered to 
pay his mortgage-money. lieUi that C could 
not be made liable to surrender possession of 
the house, there being no priority of any kind 
as between A and C on which any cause of 
action could arise. MUHAMMAD HuSAIN v. 
Mumtaz Bkoum. A.W.N. 1883, 134. 

•87) — Equitable mortgagee — Evidence — 
Transfer — Payment. — A petiuon having been 
presented to prevent the sale of a bouse and 
promises under attachment, in satisfaction of 
a decree, on the ground that the owner was an 
infant, and unrepresented in Court ; and an 
order raado thereon for the production of evi- 
dence in support of these facta : the petitioner, 
not having produced such evidencot and the 
sale being about to take place, filed a plaint, 
claiming the premises in question on his 
account, as equitable mortgagee} but having 
failed in proving either the transferor payment 
of the alleged mortgage, the Sudder Court 
dismissed bis suit, and their decree was alfirin- 
od, but without costs, upon appeal to 11 s 
Majesty in Council. PANDOOUUNO BULDAL 
RunDIT v. BALKUISHEN HUR13AJEE MAHA- 
JUN. 2 U.I.A. 60. 

C. VII— 43 


continued. 
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(88)— Reyenue nrreurs — Advertisement of 
rnootah for sale — Principal and surely — 
Kararnamah — Mortgage — Defeasance^ Inslrii- 
meyit of. — A rnootah being advertised for .sile. 
by order of the Collector, for arrears due to tue 
Government, the proprietor applied to a party 
to become security for the piymont thereof by 
certain instalments ; and thereupon deposited 
a Snniiud and Arzi in the hands of a third 
party, and executed a hararnamah or agree- 
ment, by which the transfer of the rnootah to 
the guarantee was made absolute, in case of 
default by the proprietor m payment of the 
instalments, The party becoming security at 
the same time executed a countor-^urarnaina/i 
or deed of defeasance, agreeing to give up the 
rnootah when satisfied out of the rents &c.. the 
principal sum. and interest, which be might 
advance on account of the security. Default 
having been made in payment of the first 
instalment by the proprietor, the guarantee 
obtained possession of the Sunnud aud Arzi\ 
and, upon a further default by the proprietor, 
made himself registereil as owner, and obtain- 
ed possetsion of the rnootah, insisting, notwith- 
standing the counter-/vararnaina/i, that his 
title was absolute. On a suit brought by the 
original proprietor, for possession of the rnootah 
and paymeot of the surplus, after satisfying 
the advances made on account of the arrears, 
the Privy Council held th.at the transaction was 
in the nature of a mortgage, and that the party 
to whom the kararnamah was executed was 
only entitled to retain possession of the rnootah 
until he bad reimbursed himself, out of tho 
rents and profits, the 9um.s advanced by him 
on account of his security, the couator- karar- 
namah, though not registered, being a valid in- 
strument, and operating as a deed of defeasance 
to the title acquired under the first agreement. 

Sri Ra.iah Kakeulapoody Jauganadha 
Jaggaputty Haz V. Siu Ra.iah Vutsavoy 

JAtiOANADHA JAGGAPUTTY KAZ. 2 M I A. 1. 

ISO) — Mortgagor atid mortgagee — Failure of 
mortgagor's widow to pay revenue — Deposit of 
money by mortgagee to prevent sale — Action by 
mortgagee under Act I of 1845— Decree against 

widow, executable only against her interest. 

The owner of a talook having mortgaged it 
died leaving a childless widow S.K. who con- 
tinued in pcssessioD of the talook. Respon- 
dent was tho daughter of the mortgagor by a 
previous marriage. The mortgagee died shortly 
afterwards leaving S. G. bis widow who be- 
came entitled to tho rights of her husband as the 
mortgagee of the talook S. K. having failed to 
pay tho revenue duo to Government, the talook 
would have been put ud for sale and sold 
under Act I of 1845 if 8.G.. in order to .save it 
from sale, had not borrowed and deposited tho 
necessary amount to discharge bis debt. On 
a decree having been obtained by B. G. against 
S.X., the rights and interests of the former 
under that decree had been transferred to tho 
appellant. The question raised on this appeal 
was whether the appellant was entitled to 
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charge on thetalook and to have it sold in its 
entirety to pay the amount of the money paid 
to the Government as revenue. Their Lord- 
ships of the Judicial Committee were of opinion 
th.iC what they had to decide %vas not whether 
such a charge originally existed or whether 
subsisted at present, but whether appellant 
could enforce such a charge in the present 
suit. The question was not whether one who 
pays the arrear of the rent does not acquire 
thereby a charge on the talork which he saves 
from sale, but whether, if ho seek to enforce 
th it right, he must not do so in a suit pro- 
perly framed for that purpose and not merely 
in a suit conhned to a personal remedy 
ayainst the person in possession of the talook. 
Their Lordships held, concurring with the 
opinion of the High Court, that where the 
person who had paid the arrears sought re- 
payment only under s. 0 of Act I of 1845, as 
against the person in possession of the talook 
having but a limited interest therein, and con- 
fined his suit to that object, the decree so obtain- 
ed against the person in possession can only be 
made effectual against the property of that 
person, including such interest as she had in 
the talook. Their Lordships wished it to be 
understood that the above ruling should not be 
taken to impair the general rule that in a suit 
brought by third person, the object of which 
is to recover or to charge an estate of which a 
Hindu widow is the proprietress, she could, as 
defendant, represent and protect the estate, as 
well in respect of her own as of the reversionary 
interest. NUGENDER CHUNDER GHOSE v. 
SreEMUTTY DOSSEE. 8 W.R. P.c. 17=11 
M.I.A. 241. [4ppr., 24 W.R. 306; Rel. on.. 

30 C. 704 = 7 C.W.N. 609; R.. 17 W.R. 421, 
22 W.R. 411, 1C. 133 = 2 I.A. 275. 2 C. 222, 
3 C. 198, P.C = 1 C.L.R. 49 = 4 I.A. 247, 2 C 
L.R. 538. 4 C. 539 = 6 C.L.R. 28, 5 C. 144 = 4 
C.L.R. 465. 5 C. 425 = 5 C.L.R. 112, 8 C. 517 
8 C. 898 = 10 C.L.R. 505. 4 A. 532 = 2 A.W.n! 
133. 6 B. 564. 7 B. 91. 10 C. 823, P.B., 8 A. 
.384. 11 B 119, 11 B. 313, 14 C. 809. F.B.. 14 
A. 273, F-B.. 22 C. 974, 20 B. 338, 22 B. 440 
22 M. 332 = 9 M.L.J. IGG, 3 Bom. L R. 322* 
26 B. 437 = 4 Bom. L.R. 90. 5 Bom. L R. 885* 
26 M. 686. F.B., G C.L.J. 490. 17 M.L.J. 160- 
Cons.. 13 A. 195=10 A.W.N. 228 ; D., 23 w’ 
R. 174.] 

(90) — Mortgage — Purchaser of mortgaged pro- 
peHy — Liability. plaintiff sued the mort- 
gagor and a purchaser, under a right of pre- 
emption of one-third of the hypotheca. and 
obtained a decree in these terms : — “ The 
claim is decreed against the purchaser and the 
property acquired by pre emption.” Held, that, 
under such a decree, the decree holder’s remedy 
was confined to that piece of property mortgaged, 
and would not extend to the other property of 
the purchaser, nor could it be executed against 
the person of the purchaser. ALLAHDIN Khan 
V. MISRI BIBI. A.W.N. 1881, 85. 

(91) — Mortgage-decree^ Amount to be realised 
by sole of hypothecated property — Rights of 


continued. 
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mortgagee for balance and costs. — Where a de- 
cree of the High Court directed that the plain- 
tiffs should recover a certain amount with in- 
terest by sale of the " hypothecated property’*' 
mentioning the same by name, the balance of 
money due after the sale could not be recovered 
by executing the decree either against the mort- 
gagor’s person or bis other property ; but there 
was nothing, however, in the decree to prevent 
the de* rce-bolders from recovering their costa 
in the suit by sale of property of the judgment- 
debtor other than that hypothecated. UAR 
Narain v. Ram Dat, A.W.N. 1881, 61. 

(92) — Conditional mortgage — Liability of 
mortgagee for collection of rents, etc. — In a 
conditional sale-deed, provision at the rate of 
15 annas per cent, per mensem, was made for 
interest on the sale consideration, which 
interest was recoverable by the conditional 
vendees, if the profits of the land did not 
meet it, in any way they liked, with interest 
on such interest. The management of the 
estate was to be by servants appointed by 
the vendees and the vendor. Out of the 
profits realised a certain fixed sum was to 
be paid to the servants employed for the 
management of the estate, and the vendees 
should not be responsible for the rents not 
collected, and the vendor should pay rent on 
the sir land held by him. In a suit for re- 
covery of interest together with interest there- 
on, alleging that the profits of iho land were 
not sufficient to meet the interest, the High 
Court in remanding the case, observed that in 
the case of the vendor’s agents being associated 
with the vendee’s agent in the management of 
the estate or in the case of the entire manage- 
ment being in the bands of the vendor, the 
vendee could not be held liable for losses. If» 
on the other band, the vendees had the entire 
control of the estate they would be responsible 
for the deficit In the latter case, the items of 
the account should be gone into, and it should 
bo determined fer what particular sums the 
vendee was liable. With regard to charging 
the vendor with the payment of his servant’s 
wages, it was necessary to find, in the first 
place, that the sums were paid, and, secondly, 
whether they were paid after the dismissal of 
the servants or after the vendor hid intimated 
that they should not be paid. Oa these points 
depended the question whether the vendor 
could be charged with such sums. As to the 
rents on the vendor’s sir land, the vendor had 
to pay these ronts into the general account 
and the appellant could not be charged in the 
account for their non-reliization. MADAN 

Gopal v. Manzub Begam, A.W.N. 1881, 

10 . 

(93) — Purchase by mortgagee — Keeping mort' 
gage alice. — B and S jointly gave the appellant, 
on different dates, in the same year, two mot^ 
gages of the same property with possession. B 
sold subsequently bis moiety of such share to 
the appellant, his moiety of the mortgagS" 
money being part of the consideration money- 
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S, thereupon, sued the appellant to enforce his 
right of pre-emption, in respect of such moiety 
and obtained a decree. In order to raise the 
money for the purchase, he gave the respond- 
ents a bond on which he hypothecated the whole 
share. Subsequently. S sold a moiety of the 
share to the appellant, the remaining moiety of 
the mortgage-money being p^trt of the con- 
sideration. After this, the respondents sued on 
their bond claiming the enforcement of their 
lien on the share. To this suit, the appellant 
was a p-irty, and it was defended by him. The 
respondents obtained a decree in the suit, in 
execution of which they caused the share to be 
brought to sale, and purchasing it themselves. 
The appellant thereupon sued, claiming from 
the respondent’s po.ssession of a moiety of the 
share, under the prior mortgages to him, on 
the ground that the sale of a moiety to him, 
the consider ition for which htd been a moiety 
of the mortgage-money, bad been declared 
invalid in the respondents’ suit. Ihld, that, 
as in the suit brought by the respondents, 
the appellant did not set up his mortgages, as 
a matter of defence, and could not have done 
80 , it being clear that he intended to absorb 
his intero-'tsaa mortgagee in those of purchaser, 
and there being nothing to indicate that be 
contemplated keeping his incumbrance alive, 
the suit of theappellant was property dismissed 
i^AZAL V. KESilO, A W-N. 188t, 6. 

of action — Mortgage— ~ Direction 
to discharge mortgagor' s debts^ Breach— Effect . 
— The noii-payment or the incomplete payment 
by a mortgagee of the dobts of the mortgagor, 
according to the stipulation in the mortg.ige- 
decd will not bo a cause of action for the mort- 
gagor to sue and recover the mortgage-money 
from the inongagoe, especially when no con- 
dition was to bo found in tbo deed or elsewhere i 
as to tbo time or mode in which these liabilities 
undertaken by the mortgagee wore to bo dis- 
charged. It 18 no concern of the mortgagor 
bow or when his debts were paid for him so 
long as they have boon cleared off and no 
liability for them in any way or to any extent 
remains. Har Nauain SINGH v. ZaLIM 
Singh. A.W.N. 1883. 2i3. 

— Cultivable land — Conversion. — It is 
not competent to a mortgagee in possession of 
certain cultivated land to assign a portion of it 
to another to make a grove and to confer on 
him rights adverse to the rights and inttrosts 
of the proprietor of the soil. Such a.ssign- 
mont oannot be allowed to have effect beyond 
the terra of the mortgigee’s interest in the 
land. RIADHO RAM v. SHAMSHUDDIN, A.W 
N. 1883. 203. 

(90)— Sir land.—ll mortgagees received cer- 
tain land as sir from their mortgagora, it may 
bo that by their treatment of it, by locating 
tenants on it, and not guarding their interest 
in It as sir, those tenants might acquire rights 
of oooupanoy which the mortgagors on re- | 
demption could not dispute. Whore no such ) 
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rights are set up against the morigagor and 
the latter have redeemed the land and entered 
in possession, the laud, if sir. would rfuiain 

Vooa SINGH. A.W.N. 

1886. 124. 


{Ji}— Mortgage of zamindari and sir lands— 
Loss by mortgagor of proprietary rights— Mtrt- 
gage to be effective against ex-proprxetary rights 
of mortgagor-— Surrender during subi,isttnce 
of tenancy —Validity A. mortgagee is eniulcd 
for the purposes of his security to all such 
interests as may bo acquired either as accre- 
tioDs to or in place oj the original interest 
which was conveyed to him. Where, therefore 
a zamindar having made a usufructuary mort- 
gage of his zamindari together with his sir 
lauds, lost bis zamindari rights and becamo 
an ex-proprietary tenant of tbo sir. that 
the mortgage did not become inoOectual as 
regards the sir. but took effect as a mortgage 
of the ex-proprietary rights. (15 A. 219 id a 
3<JS, lit [B., 17 C.P.L.R. 33.] In such a 
case as is mentioned above the ex-proprietary 
tenant cannot, to the prejudice of the mort- 
gagee, surrender to the zamindar bis ox-pro- 
pnetary interest. SHAM Das v. HatuL Hirt 
24A.538 = A.W.N. 1902.155. (IBA 351. Vl 
[li., 27 M. 401, 26 A. 510 - A.W N 1904 

101 ; D., 7 O.C. 2G5.] ‘ ’ 


(98)— Sir lands, hypothecation of— Purchase 
in Court auction — Rights of purchaser — Ex-pro 
pnetary tenant.— U hypothecated to tbo plain- 
tiff’s assignor his zemmdari rights including 
sir lands; subsequently M gave a possessory 
mortgage of his sir lands to tbe defendant. 
1 laintiff s assignor sued on his mortgage and 
obtained a decree. He purchased the property 
in auction sale in execution of his decree and 
assigned the property to the plaintiff The 
plaintiff sued to eject the defendant from the 
sir lands. Held that the plea of the defendant 
that the plaintiff was not entitled to possession 
by virtue of his purchase, which he alleged only 
gave him the proprietary rights of tbe mortga- 
gor and not the occupancy right in his sir 
which was with the mortgagor after tbe sale' 
was not tenable. Whether or not the mort’ 
gagor might resist the plaintiff’s entry on such 
a ground, the defendant could not ; as again.st 
him, the plaintiff had established a good and 

sufficiont title as owner of the land. Momin 
ALI v. Lalta Prasad, A.W.N. 1882, 4. 


{09)— Mortgage of sir land- Partition of 
village— Mortgaged portion going mio other 

Ti mortgagee and of person 
entitled to mortgaged property under partition 
—A co-sharer in a village mortgaged a portion 
of his sir-land to the lather of the respondents 
and gave him possession. Subsequently the 
laud in question was transferred to the patti of 
the appellants, m a partition in the village 
But the mortgagee continued to be in posses- 
Sion. In course of time, the proprietary right 
of the mortgagor wore put up for sale in execu- 
tion of a decree and were purchased by the 
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mortgagee, the respondent’s father, and two 
others. The other two auction-purchasers pro- 
ceeded to dispossess the mortgagee of their 
share of the sir land of which be was in posses- 
sion ^lnd^'^ his mortgage. Upon this, the mort- 
gagee sued the other two for his mortgage-debt 
mintts a portion thereof equal to the proprie- 
tary interest he had himself acquired in his 
mortqagor’.s estate, and got a decree, in execu- 
tion of which he purchased the sir land which 
h.id been m ^rtgaged to him. In the course of 
these sale proceedings the appellants, to whose 
pi.tti the land had been transferred, objected to 
the attachment and sale of the land under the 
provisions of s. 246 of Act VIII of 1859, setting 
up their proprietary right and denving that of 
the auction-purchasers mentioned above. This 
objection being disallowed, and a regular suit 
to save the land from sale having also failed, 
the appellants took proceedings in the Revenue 
Court on the basisof the partition, and obtained 
a decree for rent against the respondents, the 
sons of the mortgagee, as though they were 
tenants only of the land, and an order of eject- 
ment from the same as being mere tenants-at- 
will. Upon this, the respondents sued the 
appellants in the Civil Court for a declaration 
of their proprietary right to the land. Held, 
that the respondents had. by virtue of the 
auction sale mentioned above, and of the now 
final decree in the suit arising out of the pro- 
ceedings held under s. 246 of Act VIII of 1859, 
become the absolute owners of the sir land, 
and consequently the proceedings in the 
Revenue Court must be deemed to be inopera- 
tive and invalid- ramadhin Singh V. Bage- 
SHRi Singh, A.W.N. 1882. 104. 

(100) — Mortgage — Enjoyment of profits in 
lieu of interest —Provision for interest when dis- 
possessed — Mortgagor’s representative obstruct’ 
ing enjoyment of profits— Cause of action.— Tlho 
deed of mortgage by which certain sharers in 
an undivided village mortgaged their shares, 
provided that the possession of the share should 
be delivered to the mortgagees and the profits 
to be taken in lieu of interest ; and that, if the 
mortgagors disturbed their possession, the mort- 
gagees might sue at once for the mortgage-debt 
with interest at 24 per cent. Subsequently, the 
mortgagors sold their shares to the lambardac 
of the village, who obstructed the mortgagees’ 
enjoyment of the profits. After a period of 5 
years in which they enjoyed no profits, the 
mortgagees sued to recover the mortgage-debt 
with interest at 24 per cent, alleging disposses- 
sion by the mortgagors’ representative, the 
lambardar. Held that a cause of action bad 
accrued to the mortgagees entitling them to 
maintain the present suit, according to the 
terms of the mortgage-deed. KHUSHALI Ram 
V. MAKUNDI, A.W.N. 1882. 99. 

(101) — Mortgage of mortgagee's lien — Pur- 
chase hy him of mortgaged property and sale of 
same — Respective rights of transferee and lien- 
holder. — Father and son mortgaged their share 
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in a village and the mortgagee sued on bis 
mortgage and obtained a decree for sale. Sub- 
sequent to this, the father alone re-mortgaged 
a portion of the share to A and R who, in their 
turn borrowed from the respondents, pledging 
as security for the loan their rights as mort- 
gagees. The first mortgagee sold the property 
in execution of his decree, and A purchased it 
at public auction and sold it to B in private sale. 
The respondents sued to recover their debt with 
interest from A, the obligor of the bond and 
from B the former’s vendee at the private sale, 
praying to charge their debt on the estate in 
the bands of B. Held that the decree of the 
first Court dismissing this part of their claim, 
and giving them a decree against A and against 
the estate of his co-debtor R only, was a proper 
decree, the remedy thus given being the only 
remedy that remained to the respondents after 
the execution sale under the first mortgage, 
which sale put an end to the mortgage rights 
mortgaged to the respondent, BhoLI SINGH 
V. DuRGA Prasad. A.W.N. 1882. 66. 

f 102) — Mortgage — First and second mortgagees 
—First mortgagee purchasing equity of redemp- 
tion— His rights. — Where the first mortgagee 
purchases the equity of redemption from the 
mortgagor in satisfaction of bis mortgage and 
in consideration of other sums, the first mort- 
gagee can resist a suit by the second mortgagee, 
whose mortgage was created prior to the sale of 
the equity of redemption, by reason of his hold- 
ing the prior mortgage MuhaimmAD IBRA- 
HIM v. Tekchand. A.W.N. 1882, 59. [R., 

13 A. 432. 1 O.C. 105.] 

(103) — Mortgage — First mortgage of portion 
— Second and third mortgages of entire property 
— First mortgagee erroneously purchasing pro- 
perty in execution of third mortgagee's decree 
and entering satisfaction — Lapse oj first mort- 
gage.— The proprietors of a certain share in a 
village first mortgaged a portion of this share to 
the appellants and subsequently mortgaged this 
whole share to K, and again mortgaged the 
entire share to J and two others. All the 


three obtained decrees on their respective mort- 
gages, and K, the second mortgagee transferred 
his decree to the respondents. The appellants 
alleged that they brought to sale the portion 
mortgaged to them in execution and had. on 
purchasing it, filed a receipt for the liquidation 
of the decree. But it was found that such pro- 
perty was not sold in execution of the appel- 
lant’s decree but in execution of the decree on 
the mortgage to J and others. The respon- 
dents contended that the appellants were bound 
to satisfy their debt. Held, that the share in 
dispute having been sold and purchased in 
execution of the decree of J and others, the 
claim of the respondents should be decreed. 
The appellants’ decree had been extinguished, 
but without the enforcement of the lien, and 
that lien therefore passed out of practical exist* 
ence and the appellants took the estate sub- 
ject to the respondents’ lien which was next in 
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seniority to the appellants’ lapsed lien. RAM 
PKASAD V. INTIZAM BEGAM, A.W.N. 1882, 
14. 

(104) — Suit for mortgage-amount — No per- 
sonal remedy prayed for.— Held that as, in the 
previous suit {lialan Hai v. Hatiuman Das) 
the plaintiff had only asked for the sale of the 
mortgaged property, he would not bo entitled 
to any personal remedy against A. Nuit 
Muhammad v. Ratan Rai, A.W.N. 1881, 
139. 

(105) — Mortgage of mortgagee rights — Legal 
position of sub-mortgagee — Transfer of Properly 
Act, s- 85.— The sole right of a sub-mortgagee 
as against the original morigagee is to obtain a 
money-decree against him, that is, be acquires 
no interest in, or charge upon, the property. 
He is, therefore, bound by a decree fairly ob ain- 
ed against the mortgagor and the morigagee. 
MISUILAL V. AHDUL AZIZ KHAN, A.W.N. 
1901, 153. U 8 A 113, h\, but doubled.) 
{Overruled, 27 A. 472 = 2 A.L.J. 20ft = A.\V.N. 
1U05. 58.] 

(106) — Prior and subsequent mortgagees — 

Purchase by prior mortgagee — Suit for sale by 
subsequent mortgagee ignoring hen of prior mort- 
gagee. — In a suit lor sale upon a mortgage, 
certain defendants were impleaded .is being 
*■ incumbrancers and also subsequent purcha- 
sers,’' but the plaint made no mention of any 
person as holding a prior incumbrance on the 
property affected by the suit. Two of the 
defendants above a! ludeU to pleaded ihat they 
had a lien on the property prior to tliat. of the 
plaintiff, and that the suit ought to be diMiiiss- 
ed as no offer to redeem them bad been made. 
On the day fixed for the hearing of the suit, 
the plaintiff filed a petition, denying that the 
property, the subject-matter of the suit, was 
mortgaged to the said defendants, but offering 
to pay off the mortgage if it was found to be 
valid and prior to that of the plaintiff. Held, 
that, under the above circumstances, the Court 
below were wrong in dismissing the suit, 
BADDEO SAHAI V. Nanak Chand. A.W.N. 
1901. 68 . \12 a. 548, D.) 

(107) — Covenant by mortgagee to pay off a 
prior mortgage — Breach of such covenant by 
second morigagee — Suit by mortgagor for compen- 
sation — Measure of damages. — On a mortgage 
of immoveable property, the mortgagor left 
with the mortgagee Rs. 200 in order tb.it ho 
might di.schargo a small prior incumurance on 
the property. The second morigagee did not 
pay off the prior incumbrance, but kept the 
money in bis pocket. Some years afterwards 
the first uiortgagco brought a suit against the 
inortgigor to recover his debt, which had by 
that time reached a sum far in excess of the 
original two hundred rupees, and ootaiiiod a 
docroo. Held that the mortgagor was entitled 
to recover from the second mortgagee the full 
amount of the decree obtained against him by 
the first mortgagee. RAOHUNATH RaI v. 

Buijmouan Singh, A.W.N. 1901, 14. 
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(108l — Purchase bymortgagee of properly mort- 
gaged at sale under a decree of a third person, 
the mortgagee's hen being notified at sale — Cjiiic 
by mortgagee subsequently to recover whole of 
mortgage-debt by sate of remaviing moiety. — A 
mortgagee, who had bought in a moiety of the 
property mortgaged to him at an auction sale 
in execution of a money decree held by a third 
person, at which acution-sale the incumbrance 
created by his mortgage was notified, could not 
subsequently sue for the satisfaction of the 
whole of the mortgage money duo to him by 
sale of the remaining moiety of the mortgaged 
property, without taking into account the 
moiety already purchased by him. SUMEKA 

Kuau V. Bhagwant Singh, A.W.N. 1895, 
1. [/*’., 19 A. 196; D., 18 A. 81 ; Cons., 22 

A. 284, F.B.; h., 20 A. 23. F.B.] 

( Mortgage-decree — Execution-purchaser 
—Second mortgage — Sale — liight of former pur- 
chaser to resist. — In 1870, R mortgaged his 
property to S. The latter got a decree on the 
mortgage in 1874. In 1879. he executed his 
decree ; and the property was purchased by the 
defendant in this suit. In the meanwhile in 
1876, R and S jointly executed a bond in favour 
of the pUiutiff in this suit mortgaging the 
rights and interests in the satue property which 
had been the subject of the former bond and 
decree. Now. the plaintiff sought in this suit 
to bring the property to -ale. Held that the 
defendant, the purchaser in execution of S’s 
decree, could not re.sist the sale by reason of 
his purchase. At the time ho purchased the 
property it w.as liable to the mortgage created 
m favour of the plaintiff by both R and S. and, 
as purchaser, the defendant can only take it 
subject to this liability, for, it was a liability 
which neither the judgment-debtor whoso 
interests ho bought, nor the decree-holder at 
whoso instance the sale was made, could resist. 

Ramtahal ram V. Kewal Kai, A.W.N, 
1883, 233. 

(110) — Mortgage — Covenant to repay if posses- 
sion not given— Acceptance of part performance 
— Right to sue. — A usufructuary mortgage deed 
dated 1869 contained a stipulation to the effect 
that, if the mortgagor failed to put the mort- 
gagees in po.ssessloii, the latter might recover 
the mortgage-money. The mortgagees ob'.ain- 
ed possesion of all the property except a small 
pact and they were in possession till 1881 when 
the present suit was brought by them. In this 
suit they claimed to recover the morigago 
money on the ground that tboro had been a 
breach of the contract, as they bad not obtain- 
ed possession of tho whole property. Held, 
that the mortgagees were not at liberty to bring 
the suit. They could not, at one and the same 
time, avail themselves of the benefit of the 
contract and of the remedy provided for its 
breach. LACHMAN DA 8 v. BALDEO SINGH, 
A.W.N. 1883, 91. [R., 31 a. 326 = 6 A.L.J. 

. 247.] 
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(111) Extinguishment of prior mortgage — 
Sequent mortgage.~ThQ father of the plain- 
tifl ^^va n lease of certain villages to G. and 
OQ the 2lth June. 1869. the said G. agreed to 
pay ren- m respect of such villages by certain 
nibcalments ; and as a security for the faithful 
discharge of the conditions of the kabuliyat in 
respect of his payment of rent, he hypothecat- 
ed hn village Iv. According to the terms of the 
kabu vjat, so long as G remained the lessee of 

An i)ua;/af lasted, so long there would subsist 

Lrfnrm that he had given for the faithful 

agreement under the kabu^ 

nllilr G fell into arrears. The 

plaintiff, who had succeeded his father 

Revenue Court upon the 

the Revenue Court could have given for the 
arrears of rent due to him from G. He pu? 

'11° and obtained part 

at faction thereof, and a balance remained 

due from G. In 1871. G took from the defend- 

ant a loan of Rs. 800. and as security for the 

^hypothecated to the defendant the 

Taro®* ’ charged under the bond of 

1869 to the plaintiff’s father. In 1876 G 

having been called upon to pay up the balance 
of the amount due under the decree of the 
Revenue Court, entered into a fresh arrange- 
ment m respect of such balance as was due and 
the interest due thereon, and be gave the 

V ^ hypothecating the 

village that there was no new con- 

iftRQ i®;? ®“P®‘'seding the old contract of 
l«b9, and that the plaintiff had no wish to 
brogate and put an end to the contract of 1869 
and that therefore the security of 1869 was m 
existence and was not superseded bv the 
transaction of 1876. Ramzan ALI v. Jagat 
Singh. A.W.N. 1886. 18. 

(112) --L<’nse 0 / mortgaged property to mort- 
gage Subsequent sale of equity of redemption 
^Removal of portions of mortgaged property by 
mor^agor-^Suit for damages against mortgagee 

Maxnlaxnabxlity suit bouse was mort- 
gapd with possession to the defendants who 
subsequently leased it to the mortgagors. Tbe 
plaintiff afterwards purchased the equity of 
redemption at an execution sale. The mort- 
gagors who remained in possession as lessees 
removed portions of the house. Thereupon the 
plaintiff sued the mortgagees for redemption and 
for damages for removal of such portions. The 
claim for redemption was decreed and the claim 
for damages was dismissed on the ground that 
the mortgagees bad not by any actor omission 
caused the destruction of the house and also 
because they were not in possession but only 
the mortgagors, who remained in possession as 
tenants of the mortgagees. BAQAR ALI v 

Nisar Husain. A.W.N. 1885. 262. 

(113 )— and second mortgages — Subse- 
queni sale of equity of redemption to first mort- 
gagee — Merger — Decree on second mortgage — 
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Sale by second morfga£ 7 ee— of first mort- 
gagee. Where a .first mortgagee on certain 
property subsequently purchases the equity 
of redemption from the mortgagor, he does not 
lose the benefit of his prior charge when tbe 
money due therein is set-off against the sale 
consideration. And where a second mortgagee 
on the same property, in execution of a decree 
on his mortgage, brings the mortgaged property 
to sale, the first mortgagee is entitled to resist 
the sale of the property until his prior charge 
is satisfied. Parsi v. Girand Singh, A.W.N. 
1885, 155. [Cons., 22 C- 33; R., 13 A. 432.] 

(114) — First and second mortgage — Decree on 
first mortgage and purchase of mortgaged pro- 
perty by the mortgagee —Merger — Priority. — Tbe 
defendants, who held a prior mortgage of the 
suit property under a registered deed dated 20Dh 
September, 1878, sued on the bond, obtained a 
decree and purchased the mortgaged property 
by private sale on 3rd September 1831. The 
plaintiffs, in execution of a dfcree which they 
had obtained on a mortgage of the same pro- 
perty, dated 17th July 1880, brought the 
property to sale and bought it themselves on 
20th July 1832. They then brought the pre- 
sent suit to recover possession of the property 
from the defendants, alleging that the defend- 
ants’ sale of 3rd September 1881 was collusive, 
and that the defendants bad acknowledged 
in the sale deed their liability to pay the 
mortgage debt of 17tb July 1880. It was found 
by the lower appellate Court that, when the 
defendants secured the deed of sale in 1881, 
they had agreed therein to pay the mortgage- 
money due to the plaintiffs under their deed of 
July 1880. Held that the plaintiffs were 
entitled to recover possession of tbe suit pro- 
perty from the defendants. Although tbe 
defendants' mortgage and their purchase were 
prior to those of the plaintiffs, yet it was clear 
from the terms of their sale deed that their mort- 
gage merged in the purchase, and that they 
bought the property subject to the payment of 
the plaintiffs’ mortgage upon it, tbe latter 
debt being taken account of in the sale con- 
sideration. They bad therefore, bought the 
property subject to its re-sale to satisfy plain- 
tiffs’ m'^rtgage. Nathu v. BindrabAN, A. 
W.N. 1883. 130. 

(115) — Prior mortgagee — Subsequent purcha- 
ser — Notice. — The right of a prior incumbrancer 
to recover his money by bringing the mortgaged 
property to sale cannot be defeated or prejudi- 
cially affected by the simple fact of a third per- 
son taking a conveyance without notice of such 
prior incumbrance. Per Straight, J. — Where 
a person hypothecates his property to another 
and subsequently sells it to a third person, the 
mortgagee’s right to have the whole property 
brought to sale is not affected by the subsequent 
sale, whatever might have been the rights and 
equities of the vendor and vendee inter se. Rer 
Mahmood, J. — The equitable doctrine of the 
marshalling of securities which has been for- 
mulated in s. 81, Transfer of Property Act, is 
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cou6aed there only to puisne incumbrances. 
But the equities which apply to a puisne in- 
cumbrancer in the marshalling of securities 
apply to a 6o>ia Hie purchaser for value with- 
out notice. Beni Bah.\dur Singh v. Ram 
Baran Singh. A.W N. 1887, 183. 

(116) — Firsi and siond mortgages— Suit by 
Hrst mortgagee — Second mortgagee not ynade 
party —Effect. — To render a decree for fore- 
closure OP sale efiectual, the mortgagee must 
make subsequent purchasers or encumbrancers 
parties to the suit, at least if he have notice of 
them, or if circumstances exist which should 
have put him on inquiry as to the claim by 
thorn of an interest in the mortgaged property, 
and, where they arc not made parties, they are 
entitled to redeem the first mortgage. JOHARI 
MaL V. Har Sarup, A.WN. 1887, 97. (14 
M.I.A. 101, 5 M. 184, Rel. on.) 

(117) — Ancient claims to land — Evidence . — 
When land has become valuable in the course 
of time there is a great temptation to put for- 
ward ancient claims to it and to support those 
claims up by unscrupulous means, or to set up 
claims that arc altogether fictitious. Need for 
clear proof of ancient claims to land after long 
undisturbed possession. Renewal of old mort- 
gage in favour of claimants under original 
mortgagor. MAUNG SHWE KYU v. MAUNG 
AUNGGYI, U B.R. 1892—1896, Yol, II. 551. 

(118) — Mortgage of occupancy holding— Mort- 
gagor denying validity oj mortgage of his occu- 
pancy holding against mortgagor — Oudh Bent 
Act, s. 5 — Estoppel — Possession, Suit for . — 
The first defendant, who held certain land 
as a tenant with a right of occupancy under 8. 5 
of the Oudh Root Act, gave an usufructuary 
mortgage of his bolding to the plaintiff and 
put him in possession. Subsequently he dis- 
possessed the plaintiff and made over possession 
to the second defondant. The plaintiff brought 
a suit for possession of the land against both 
the defendants on the basis of bis mortgage. 
The first defendant's defence was that the 
mortgage, being a transfer of an occupancy 
holding, was illegal and conferred no right 
upon the plaintiff. Held, that the mortgage of 
bis ocoupancy bolding by the first dofoadant to 
the plaintiff was opposed to the provisions of 
s. 5, Oudh Rent Act of 1886. and thit he was 
not estopped from denying its validity. BENI 
lilADHO V. Kali Pershad Singh, 6 O C. 331. 
[i?., 11 0.0. 345.] 

(119) — Mortgage — Mortgagee' s suif for mort- 
gage-debt against mortgagors holding mortgaged 
property under lease executed in his favour — 
Kabuliat of mortgaged property executed by mort- 
gagors against mortgagee, suit based on — Juris- 
diction of Civil Court— Interest — Mortgagee's 
claim for interest on mortgage . — The defendant 
executed a mortgage on June 20th, 1891, and a 
deed of further charge on August 4th, 1893, in 
favour of the plaintifis. The plaintiffs redeemed 
a prior mortgage on the property and became 


/If — continued. 

14. — Miscellaneous — continued. 

entitled to possession of the property, but 
instead of taking poasessioo they leased the 
property to the defendants. The latter execut- 
ed a fcafeutinf on January 2-2ud, 1894, by which, 
after reciting the deeds of June 1891 and 
August 1893, they undertook to pay as rent 
interest at the rate of 12 annas per cent, per 
mensem upon the deeds along with the amount 
of the Government revenue. This kabuliat 
provided that, if the instalments were not 
paid, the mortgagees might sue for the same 
and recover them from the mortgaged property, 
etc., etc. In the present suit, the plaintiffs 
claimed the principal sums secured by the 
deeds together with interest thereon and the 
amount of land revenue paid bv them. 'J'he 
defendants’ contention was that the mortgage- 
deeds of 1891 and 1893 were quite distinct 
Irom the kabuliat of 1894 and that the mort- 
gagees could not recover in this suit any .sum 
payable under kabuliat. because a suit on the 
kabuliat would lie only in a Revenue Court 
and that in any case mortgagees were not 
entitled to recover more ihan 3 }earB arrears 
of any sums payable under the kabuliat. Held, 
that the mortgagees were entitled in the suit 
to recover from the mortgagors all sums pay- 
able to them under the two mortgage deeds of 
1891 and 1893 a.s modified by the contract for 
the reduction of interest contained in the 
kabuliat and were not bound to sue upon the 
kabuliat in a Court of Revenue. SHEO RataN 
Singh v. Balkishan, g 0 C. 18. 

(120 ) — Held by banker against customer — 
No direction given by customer to banker to 
charge mortgage amount against current account 
— Liability of customer to pay interest on 
mortgage — Concurrent findings of two Indian 
Courts on a question of fact— Practice of swel- 
ling up record before Judicial Committee with 
irrelevant matter condemned . — The Court of a 
Subordinate Judge directed accounts to be 
taken between the plaintiff and defendant, who 
stood in the relation of customer and banker. 
There wore objections to ten items charged 
against the plaintiff. Held, the lower Courts 
bad the advantage of seeing and examining, 
for themselves, the account books and other 
books produced by the parties. Their Lord- 
ships not having had that advantage, it was 
unnecessary to go through those items one by 
one. As regards items 2 to 8, there were 
concurrent findings of the two Indian Courts, 
the question in each case being a pure question 
of facts to be determined on the evidence ad- 
duced. The list item related to the charge of 
interest on a certain mortgage held by the 
defendant against pUintifl.and there wasdifiet- 
ence of opinion in the Courts below. No direc- 
tion was given by tbo plaintiff to the defendant 
to charge the amount of the mortgage against 
his current account and no objection could 
validly be made to the charge of the interest 
upon it until the plaintiff gave directions that 
tbo principal should bo paid off. Finally their 
Lordships condemned the practice of swelling 
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up the record before the Judicial Committee 
with irrelevant documents, thereby causing 
unnecessary trouble and expense. Thakier 

Jawahir Singh v. Lachman Das, 9 C W 
N. 745, P.C. 

i\2\)^Vsuiructuary mortqage — Suit fer 
money by mortgage, when lies— Mortgagee, dis. 
possessed or not put in possession by mortgagor 
iO^urpesbgi lease — Transfer of Property Act, 
s. b7 {a) s. 68, els. b d' c.— Clause {a) of s. 67 of 
iiic Transfer Of Property Act should be read with 
Huo as subject to the provisions in cl- c of 
s. 08 of the Act. A usufructuary mortgagee, as 
sucb, is entitled to sue the mortgagor for 
the money lent on the mortgage, when the 
mortgagor fails to deliver to him possession 
of the property or to secure to him quiet 
posse.ssion thereof. ARDUL lASALA.M v 
^ruS.ST. Rafi.AT, 2 C L.J. 493. (16 A SIQ 

4’.) [/r, GC. L.J. U3=u G.W.N ilo 

Note.] 

ii22) — Mortgage-deed — Pardanashin Lady- 
Independent advice — Nautre of liability not 
understood- Receipt by lady of consideration 
Creditor entitled to simple money-decree—^ 
Simple interest.— Where the evidence showed 
that a Pardanos/iin lady, who had executed a 
mortage-deed (1) did not receive any indepen- 
dent advice and (2) did not lully understand 
the liability she was incurring, but (3) that the 
money borrowed was made over to her. the 
High Court {Knox and Aihnan, JJ.,) passed a 
simple money-decree with simple interest at the 
rate of 9 per cent., though the bond provided for 
compound interest with sixmonthly rests Mus- 
sammat SHARIFUNNISSA V. Lala and Lala 
CHUNNI LALv. MUSSAMMAT SHARIFUNISSA 
2 A. L.J. 436, 

{\2Z)— Money left with subsequent mortgagee 
to pay two prior mortgagees— Money not paid to 
both-Right of equitable subrogation. —Where a 
third incumbcaDcer paid ofl the first mortgage, 
but did not pay off the second incumbrance 
which he had undertaken also to discharge, 
held, in a suit by the second incumbrancer, 
that the third mortgagee was not entitled, by 
reason of his discharging the first morigage. 
to claim to be subrogited to the rights of such 
first mortgagee. Dalii» Rai v. BIRNAIK Rai. 

6 A. L.J. 549 = 2 Ind. Cas. 207. [R., 7 A. L.J. 

914«] 

{V2i)— Mortgage— Extinguishment of charge 
by the subsequent mortgagee or vendee — Pre- 
sumption. — In the absence of circumstances 
proving otherwise, it must be presumed that a 
subsequent vendee or mortgagee intends to 
keep alive the prior mortgage redeemed by him 
as a charge upon property for his benefit and 
the charge may be held as a shield against the 
pre-emptor of the propertv conveyed. JHABAR 
V. SINGH Ram, 67 P.R. 1899. 

{125)— Mortgage— Mortgagor's title defective 
—Acquisition of other lands— Estoppel.— One 
Bhola mortgaged 54 kanals of lands to the 


Mortgage — continued. 

Miscellaneous—con^inwfiti, 

mortgage-deed specifically recit- 
ed that Bhola was owner of one-half of a 
hold^ing held jointly by him with one Ishar his 
nephew, that out of his own share he mort- 
gaged 54 katials, giving specific numbers of 
certain fields and that the mortgagee had a 
right to effect partition with the mortgagor’s 
co-sharer. At the time of the execution of the 
mortgage, Bhola had already made other alien- 
ations of portions of his share and consequently 
had less than 54 kanals free of encumbrances. 
Partition was never effected between him and 
his nephew. On the death of the latter Bhola 
succeeded to his share. After Bhola’s death 
the plaintiff claimed possession as mortgagee 
of 54 kanals. It was contended for the plain- 
tiff that be was entitled to have possession of 
54 kanals of unencumbered land and Bhola 
having succeeded to the share of Ishar was 
bound to carry out bis engagement which be 
wa.fl otherwise unable to do. Held that when 
a mortgagor alienates certain land to which he 
has no title and subsequently acquires a good 
title to it, ho is bound to carryout the transfer, 
but, if he mortgages a portion of his own share 
of a joint holdiog, which he has already alien- 
ated. be cannot be compelled to make good, 
the amount out of the other half-share to which 
he had subsequently succeeded. BABU RAI v. 
Nathu, P L R. 1900. p. 337. 

(12G) Mortgage — Rights of assignees of 
mortgages. — Held, by Full Bench, that a pur- 
chaser of a sub-mortgage of property is entitled 
to retain its possession against the representa- 
tive.s of the original mortgagor, until the 
amount duo on the sub-mortgage is paid off : 
and he is not obliged to seek bi.s remedy against 
the transferor, i e., the original mortgagee. 

Chela Ram v. Walidad. P.L.R. 1900. p 219 
= 30 P.R 1900. (20 M. 35. F. ; IS A. 113, 20 B. 
549, 12 P.R. 1895. Diss.) [R.. 48 P.R. 1906 = 

104 P.L.R. 1906 : F., 8 P.R. 1903. Rev.; Cited., 
123 P.R. 1907 = 3 M.L.T. 63 = 82 P.W.K. 1907 
= 53 P.R. 1905 = 59 P.L.R. 1905.] 

(127) — Suit by mortgagee to declare lien — 
Subsequent suit for possession. — VVhere a suit 
by a mortgagee, who purchased the mortgaged 
property in execution of a money-decree only, 
for a declaration of his lien over the property, 
against the defendant who had purchased the 
same property in execution of another decree 
against the mortgagor, was dismissed on appeal 
by the High Court, held by a Full Bench that 
a sub.aequenb suit for possession of the property 
would not lie, that his first suit for declaration 
of lien was properly brought, and chat such 
mortgagee was entitled to a review of the for- 
mer judgment ; and held by the Bench, before 
which the review came to be heard, that he was 
entitled to such review and to declaration of 
the lien. JONMENJOY MULLICK v. D.4SS- 
MONEY DASSEE, 8 C. 700. 

(123) — Mortgage-deed — Combination of usu- 
fructuary mortgage and hypothecation — Bight 
of mortgagee to a decree for sale — Res judicata 



689 


THE ALL INDIA DIGEST. 


690 
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14. — Misoellaueous— 

Previous suit for rent agciinsi ynortgagor, no bar 
to subsequent suit on niortgage. — A suit tor sale, 
brought to recover the sum due under a mort- 
gage-deed, by which some of the properties 
were usufructuarily mortgaged, while the 
others were merely hypothecated to the plain- 
tiff, was dismissed by the lower Court, on the 
ground that the mortgage was a usufructuary 
one and a suit for sale will not lie. in the ab- 
sence of a covenant for payment. As to the 
items in the deed merely hypothecated, there 
was nothing to prevent the plaintiff from 
suing for the mortgage-debt or for sale of 
the mortgaged property. He cannot split the 
mortgage, and so, in order that he may 
obtain his legal rights over the hypothecated 
items, ho will have to be allowed to bring the 
entire property to sale inclusive of the items 
usufructuarily mortgaged. Decrees in previous 
suits for rent, instituted by the mortgagee 
against the mortgagors, for arrears of rent 
accrued due under distinct pattamchits exe- 
cuted by the latter at the date of the mort- 
gage, cannot be taken to operate as res judicata, 
so us to preclude the former from suing and 
obtaining a decree for sale for recovery of the 
principal and interest due under the inortgago- 
deed. NANU v. Kaman. 16 M. 335. 

(129) — Suit on hypothecation bond — Nature 

of decree to be passed. — In a suit on a hypothe- 
cation bond, it was necessary for the plaintiff 
to prove that there was an actual pledge, and 
that the land was part of the estate of the debt- 
or at the time of the pledge, and on proof of 
these facts, ihe Court was bound to pass a de- 
cree for sale of the property hypothecated, unless 
the debtor paid the amount duo with interest 
within ibe time named in the decree. CHKTTI 
GAUNDAN V. SUNDARAM PiLLAI, 2 M.H.C. 
51. [i-'.. 27 M. 528=13 M.L.J. 445. F.B.; H., 

4 M.H.C. 434, 13 A. 28. U.B.R. 1897-1901, 
573.] 

(130) — Prior and subsequent mortgages — 

Moyiey decree — 'Lien on hypotlucated property. 
— The mere fact of a money decree having 
been obtained on a bond, by which property is 
hypothecated, does not destroy the lien on that 
property, and, therefore, if a plaintiff has any 
right, that right may bo established on the 
bond as well as on tho decree. Hasoon ARRA 
Begum v. Jawadoonnissa Satooua Khan- 
dan, 4 c. 29. (14 B.L.R. 408, F.B., F.) [F., 

10 C. 567, 8 O.C. 86.J 

(131) — Mortgagor' s debts in respect of Uie pro- 
perty — Liability of mortgagee in possession — A 
mortgagee of an indigo factory, obtaining 
possession of it under a decree, is not liable, in ' 
the absence of an agreement, for the mort- | 
giigor’s debts in respect of the factory, {i.e.) 
for tho price of indigo seed supplied to the 
factory before the possession of the mortgagee. 
There is no lien by custom, in India, upon an 
indigo factory, nr upon its produce, in respect 
of any debt of tho factory. MONOHUU DasS 
V. Mu NAGHTEN, 3 C. 231. 

O.VII— 44 


continued. 

14.— Miscellaneous — continued. 

(132) — Money secured by mortgage, payable 
OJi demand." — Where money secured by a 
mortgage was expressed to be payable *’ on 
demand,” held, Per Garth, C. j.. that a 
demand was necessary, and Per Markby, J.. 
that the money was payable at once. R.\:\l 

Chunder Ghosaud v. Jug(;ut Mon- 
MOHINEY DABEE, 4 C. 283=3 C.L R 336. 

(1331 — Purchase of portion of mortgaged pro- 
perty by mortgagee and subsequent re sale 
to mortgagor — Equitable right of mortifagce 
to entire mortgaged property. — Where, after a 
mortgage, a portion of the mortgaged property 
being sold by the mortgagor to the mortgagee, 
such property is re-sold by the mortgagee to the 
mortgagor, the mortgagee will have an equita- 
ble right to proceed against the whole property, 
including the portion sold to him and re-soid 
by him to the mortgagor. So long as tho 
mortgagor had a less extent in his possession, 
the security was reduced to that extent ; but, 
when ho subsequently became entitled to the 
full extent to which be had contracted to hold 
the mortgage, tho mortgagee becmiie entitled 
to proceed against the security to j-uch extent. 
DEOLIKCHAND v. NlRBAN SlNGH. 5 C. 253 = 

4 C.L R. 150. [Cons.. 18 M. 492.] 

(134) — Mortgage — .-innuhnent of settlement of 
land mortgaged — Fresh settlement — Liability 
of succeeding proprietor under mortgage — det 
XIX of 1873iiV. W.r. Land Revenue -4cfj, ss. 43, 
159, 165, 241 (/),— Under s. 159 of the Land 
Ros’cnue Act, it is only so long as the farm or 
Kham management continues, as to land the 
settlement of which has been annulled, in con- 
sequence of the revenue having fallen into 
arrears, that all contracts made by the persons 
who, immediately before such annulmont, 
were in possession of the land comprised there- 
in, relating to such lands, are not binding on 
tho Collector of the District, or his agent or 
lessee ; but when the term of the farm and 
Kham management has ceased, and the land is 
made o\er to another person, not as a farmer, 
but as a proprietor with whom a fresh settle- 
ment is made under 9«. iGo and 43 of tho Act, 
there is nothing in the law, by which contracts 
made by such person’s predecessor in title are 
not binding on him, just as they would be 
binding on his predecessor. And it is not 
for Civil Courts to enquire whether tho subse- 
quent settlouiont made by the Collector with a 
certain person has been legally made. S. 241 (/) 
of the Land Revenue Act bars such enquiry. 
Therefore, where, under tho above circumstan- 
ces, land under mortgage has been taken under 
Kham management aRer annulmont of the 
settlement with the mortgagor, and is subse- 
quently settled with the mortgagor’s wife as 
proprietor, she must be hold to represent such 
rights and interests as her husband, the raort- 
gagor, possessed, and she is therefore liable to 
the mortgagee under the mortgage. B.VRI 
Bahu V GUDAB ChAND, 7 A. 434 = A.W.N. 
1885, 72. 

(135) — Subsequent mortgagee — Prior mori~ 
gages— Right to dispossess. — Where, of two 
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Miscellaneous— coiiHnwed. 

mortgigees of the sicne property, the prior is a 
simple mortgagee and the subsequent i? a 
mortgagee with possession, and the prior mort- 
gagee enforces only the personal coveoaot and 

obtains a money-decree in a Small Cause Court 
and becomes purchaser of the mortgaged oro- 
party by bringing the right, title and interest 
of the mortgagor to sale, he (purchaser! is not 
entitled to disturb the possession of the subse- 
quent mortgagee, so as to be put in pjsscssion 
of the property. Wh-n a second morigago >s 

created iQ favour of a person, who is not the 

holder of the first mortgage, the second mort- 
gagee is entitled to pty ofi the fir.t mortgage 

bimiUrly, the acquisition by the first mortgagee 
of the right remaining in the owner does not 
deprive tne second mortgagee of his right to 
enforce his charge by a sale of the property 
subject to the right of the first mortgagee. VF\- 
KATACHELLA v. PAN.JANADIBN 4*^1^ 21*3- 
a M.H.G. R.) [Oiss.. 13 a; 432 ; Anpi ! 
22 C. 3?: 29 A. 335 = A.\V.N. 1907 97=4 

A-L.J. 273 = 10. C. 111.] 

(13G)—Usulructuary mortr)agee~Deleqation 
of powers under the Rent Act by mortgagor^ 
J^ffect of, -~k usufructuary mortgagee of a 
zemindar is entitled to enforce the acceptance 
of a pabta, under the provisions of tde Rent 
Act. if the Zemindar has delegated by the mort- 
gage deed, all his powers under the Act to the 
mortgagee. Narayana v. Mukunda, 5 M. 

8 1 » . 0 • 

{\31)—Mortgaqe.Suit for possessio*i — Right 
0 / reversxoyier , — One Mussammat Indar Kaur 
holding a mortgage from one Bbagwan Singh! 
sued the defendants for possession of the laud 
mortgaged to her. The defendants, who were 
near reversioners of Bbagwan Singh pleaded 
that the mortgage was effected without lawful 
necessity, and the mortgagor, being a sonless 
Jat, was not permitted by custom to make it. 

It was alleged by the plaintiff and denied by the 
defendants that a lawful marriage by Chadar- 
andazi had taken plaie between the plaintiff 
and Bhagwan Singh, and that a son had been 
born to them, and who, and one Mussammat 
Sadao, the widow of a nearer reversioner, pre- 
eluded the defendants from inheriting the 1 uids. 
The Chief Court finding that ibe plaintiff 
had paid a portion of the mortgage-money, 
and without determining other questions 
raised by tbe parties, passed a decree in 
favour of the plaintiff to hold possession of the 
mortgaged lands pending re payment of the 
amount that may be found justly due from the 
person Of persons entitled to redeem- MUS- 
SAM^iAT Indar Kaur v. Hukam Singh 13 
P.L.R. 1902 


-Mortgage — continued. 

i^.—MlscellaneoDs— continued. 

IS found to have been tampered with and a 
material alteration made in it, does not render 
the instrument void in toto so as to justify 
the Court in ignoring its existance and fram- 
ing a decree in favour of the plaintiff for sale 
of the properCry compri^^ed in it without pay- 
ment of the amount due under it or any part 
of that amount. Per Stanley, C.J., and 
Banerjee. J , Atkman. J., contra. A mort- 
gage deeo which has been altered in a mate- 
liil particular can b-? used in evidence to 
prove the nature and extent of the right creat- 
ed in favour of the m )rtgagee b}' the fact of 
it-> having been executed, and it is admissible 
to prove the original transaction of mortgage, 
both as regards the property mortgaged and 
the amount of tbe mortgage money. {David’ 
son V. Cooper. 13 M. & W. 343. Pigol's case. 
11 Co. 26 lb). Master v. Miller. 1 Smith. L.C. 
10th Ed. 747. 4 A. 62, 7 0. 616, 7 D. 418, 9 
M 399, 3 M-H.C. 247, Sufjell v. Bank of 
England. 9 (^B.D. 555. 23 M. 137. Deanland 
V. Hirst, 23 K.R. 756. Hutchine v. Scott. 46 R. 
K. 770, Stewart v. 4s^on. 8 Ir. C.L.R. 35. 
Broicne v. Lockhart, 10 Sim. 420. Chichester 
V. Marquis of Donegall, L.R. 5 Cb. A. 497. 
Kennedy v. Chreen, 6 Sim. G, West v. Steward, 

11 M. ifc W. 47, Agriculniral Cattle Insurance 
Company Fitzgerald, 16Q.B. 432. R.) MAN- 
GAL Sen V. Shanker Sahai. 25 A 580. F.B 
= A.W.N. J903, 122. (4 A. 62. 7 C. 616. 7 B. 

418. 9 M. 399, 3 M.H.C. 247, 23 M. 137. R.) 
[F.. 6N.L.R. 1 : D.,33C. 812 = 3 C.L.J. 363 = 

30 C.W.N. 738.] 

(139) — Sale of property by executor for pay- 
ing debts — Mortgage of same for paying Govern- 
ment revenue — Priority of title. — As between a 
purchaser of property sold bv the deceased 
owner’s executor for the purpose of paying bis 
debts and another claiming under a mortgage 
executed by the executor’s representatives for 
the purpose of piying Government revenue on 
such property, the latter’s title will have 
priority over that of the former, unless the 
mortgagee was proved to have notice of the 
existence of unpaid creditors of the deceased 
and of tbe fact that the representatives intend- 
ed to misapply the money so advanced to 
them. K.ASEEMUNNISSA BBBEE V. NILKAT- 
NA BOSE, 8 C 79 = 9 C.L.R. 173 = 10 C L.R- 
113. (4 0. S97, R.) [R., 25 B. 202.] 


(138) — Mortgage — Saif by puisne mortgagee — 
Material alteration by prior mortaagee— Effect 
of alteration . — In a suit brought by a mort- 
gagee for the redemption of a prior mortgage 
and tbe sale of the hypothecated property, 
the fact that the prior mortgage-deed when 
tendered in evidence by the prior mortgagee 


(140) — Mortgage — Mortgagee accepting surplus 
proceeds in revenue sale — Subsequent discovery 
that mortgagor was real purchaser — Right to 
proceed against mortgaged proper/y. —Where a 
mortgagee takes the surplus proceeds of the 
mortgaged property sold at an auction by the 
revenue authorities for arrears of revenue, and 
subsjquently finds that the purchaser at the 
revenue sale was really the mortgagor, though 
the property had been purchased by a third 
person, held that the mortgagee is entitle! to 
have the same property sold in execution of the 
decree upon his mortgage, although the pro- 
perty is in the bands of a purchaser from the 
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mortgagor's successor in title. GanGA Sahai 
V. TULSI Ram. 25 A. 371 = A. W.N. 1903.75. 
(23 C. 397, R.) [R , 6 C.L ). 95 = 11 C.W.N. 
284. J 

(llll — Suit on mortgage— Proof of considera- 
tion against mortgagor and subsequent transferee. 
— Where in a suit on a mortgage the mortgagor 
denied having received the full consideration but 
failed to give evidence in support of such plea as 
against the previous admissions he had made 
of such receipt, but, at the same time, the 
mortgagee (ailed to prove consideration beyond 
a certain sum as against a subsequent transferee 
of a portion of the hypotheca who put him to 
proof of the mortgage and the consideration, 
held that the mortgagor was entitled to the 
benefit of the finding of the Court in regard to 
the amount due as against the transferee and 
that a decree only for the lesser sum could be 
passed. JaN’KI DAS v. AHMAD HUSAIN KHAN, 
25 A. 159=A.W.N. 1902. 218. (3 A. 824, 

(142) — Decree for money against mortgagor — 

Subsequent mortgage by conditional sale, decree 
for possessio»t under — Rights of purchaser in exe- 
cution of money-decree. Every attaching credi- 
tor who has obtained an order for sale thereby 
acquires a charge on the property attached. So, 
an attaching creditor of mortgaged property 
who has a right, under cl. {/), s. 91 of the 
Transfer of Property Act, to redeem the mort- 
gage, is a necessary party to a suit on the 
mortgage, and could not be deprived, by a fore- 
closure decree obtained behind his back, of the 
charge which the attachment and order for sale 
obtained by him created in his favour. The 
requirements of s. 86 of the Transfer of Proper- 
ty Act are provided for the benefit not only of 
the mortgagor, but of all per.sonseniitled under 
s. 91 of the Act to redeem the mortgaged pro- 
perty, and the mortgagor could not, in proceed- 
ini's to which such pcrs.ms were not parties, 
destroy tho»r right of redemption. GHULAM 
Husain Khan v. Dina Nath, 23 A 467 = 
A.W.N. 1901, 143. (5 C. 148, 4 M. 1. 5 B L. 

R. 691, R.) 

(143) — Mortgage iiicorporating prior mortgage 
— Suit based on later mortgage only ~ Effect on 
prior security. — On the 4th of May 1883, cer- 
tain properties were hypothecated to the appel- 
lants. On the 30tb of June 1883, a bond hypo- 
thecating the same properties was executed in 
favour of the respondent. The above bond of 
the 4th May was renewed on the 3rd Novem- 
ber 1883 by a fresh bond in favour of the appel- 
lants under which the prior charge in their 
favour was expressly kept subsisting. The ap- 
pellants sued on the later bond and obtained a 
decree. The contention by the respondent in 
this case that the appellants, by suing on the 
bond of November alone, had relinquished their 
rights under the bond of May, was held unten- 
able, There was no need for the appellants to 
Bue on the earlier bond in order to obtain a sale 
for the whole of their debt, that having been 
comprised in the later bond in their favour and, 


I Mortgage — continued. 

14. — Miscellaneous — continued, 

in suing on the bond of November, they did 
nothing to imply, or to lead others to believe, 
that they abaadouded what, apart from the 
abandonment, was a subsisting hypothecation. 
SHANKUR RARUP V. ME.TO MAL. 23 A. 313 = 
5C W.N.649 = 3 Bora. L R. 713 = 28 I A. 203. 
PC. 

(144) — Possession given under usufructuary 
mortgage — Kabuliai of even date by mortgagor 
to mortgagee, suit not maintamable on, as one 
transaction what mortgage. — By an instrument 
of even date the moregHgor. defendant-appel- 
lant, (who under a usufructuary mortgage had 
put the mortgagee in possession) executed to 
the latter a kabuliat, or rent agreement, by 
which he acknowledged to have received from 
the mortgagee a lease of the mortgaged pre- 
mifos, to hold good up to the redemption of 
the mortgage, at a certain fixed annual rental. 
The mortgage-deed authorised the mortgagee 
to recover his principil and interest from the 
mortgagor and the mortgaged property, while 
under the kabuliat the lessor, in order to reco- 
ver arrears of rent, was auuhorised to make 
use of the provisions of the Rent Act for the 
purpose of ejecting the defendant on his failure 
to pay rent. In his suit on the mortgage, the 
plaintifl-respondent claimed the principal 
amount as due under the mortgage-deed, but 
for the interest turned to the kabuliat, claim- 
ing the rent payable under it as realizable 
along with the mortgage money. The High 
Court, however, held that the plaintiff was not 
1 entitled to treat the instruments of mortgage 
j and lease as one transaction so as to found a 
I part of bis claim on the mortgage and the 
remainder on the lease. The kabuliat did not 
make the rent reserved in it chargeable on the 
mortgaged property, and plaintiff could there- 
fore, be given a mere money decree, and that 
only for the rent of three years previous to the 
institution of the suit. CHIMMAN Lal v. 

Bahadur Singh. 23 A. 338 = A. W N. 1901, 
95. (19 A. 496. D.) [P., 23 A. 341, Note ; R., 6 
O. C. 18. 6 0. C. 26.] 

fl45) — Mortgage — Purchase in succession by 
mortgagees in execution of mortgage decrees — 
Delivery of possession— Date of delivery — Priori- 
ties. — The second mortgage of certain property 
brought a suit on bis mortgage. In execution 
of the decree obtained by him. he himself be- 
came the purchaser and obtained delivery 
through Court. Thereupon, the first mortgagee 
sued on his mortgage and himself became the 
purchaser in execution of the decree obtained 
by him and obtained possession through Court. 
Subsequently, however, he sued to recover 
possession. The question was as to the priority 
between the two purchasers. Beld that priority 
in the case had to bo determined not by 
reference to the dates of the mortgage docu- 
ments, but according to the dates of the sales 
and recovery of possession under them. The 
Bwond mortgagee, having first obtained posses- 
sion, was entitled to priority over the first 
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^14. MiscetlaDeous — continued^ 
morigigee. who obtained possession later on 
f roLr'h mortgagee had oa the 

^^-^^^-^lortgage-Decree for sale obtained by 
prst viortgagee — Second mortgagee not vartv 
to suu -Elution 0 , decree-pLkasXy lc7e 
holde) of mortgagor's undivided share— Right 
ot^ond mortgagee to claim redempUon.-la a 
suit for sale brought by the first mortgagee of 

made° a'' mortgagee was uot 
made a party. In execution of the decree 

parsed in cue suit, the first mortgagee himself 

purchased the mortgagor's undivided interest 

m the mortgaged property, and then sued for 

partition and possession. Thesecond mortcragee 

defendant to this suit, con- 

DUinMff- '' entitled to redeem the 

pUmtiffs mortgige. Held that the plaintiff 

could not obtain possession without paying off I 

Th?.T possession. 1 

The secood mortgagee was not liable to suffer i 

because the pU.nc.ff failed to make him a ' 

party to the prior suit, and it made no differ- : 

XnKff’ mortgagee whether the 

plaintiff 3 failure was wilfui or due merely to I 
Ignorance of the existence of the second mort- I 

second 

would have haj to pay if Uo had been made a 

Na {'PM prior suit. RANGASAAn' 

26 M. 484 = 13 M. 

rl'!!' i'^^v ® ,R. 2s B 

153, 6C.L.J. 612 = 12 C.W.N. 107. j 

(H71— .l/or^<7nf70— Safe in execution of decree 
on prior mortgage— Decree for sale on subsequent 
rnortgage subject to prior mortgagee's right- 
bale in execution— Right to possession as bet- 
ween respective purchasers.— k prior mortgagee 
instituted a suit on his mortgage. Though 
there was a subsequent mortgage on the pro- 
perty. the second mortgagee was uot made a 
party to the suit. In execution of this decree 
the prior mortgage purchased the mortgaged 
property, and his vendee applied for and ob- 
tained delivery of possession. Later on. the , 
second mortgagee instituted a suit on his ! 
mortgage and obtained a decree for sale, subject 
to the right of the said vcudee. In execution 
the second mortgagee purchased the property 
and his successors in tide obtained possession 
through Court. The above said vendee applied 
f^or re-delivery of possession. Held that as the 
aeoree on the second mortgage was made sub- 
ject to the right of the applicant and as his 
sale was of prior date, bo was entitled Co bo in 
possession until redeemed in accordance with 
the decree on the second mortgage. JIUHAjr- 
JIAD USAN ROWTHAN V. ABDULLA, 24 M. 
171. {F., 26 M. 537; R . 30 C. 599. F.B.l 


Mortgage — continued. 
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sent to officials that certain property has been 

transferred conld not effect a transfer of such 

property. IMUUDIPATTAM THIRUGNANA 

V. Periya Doras \my. 24 M. 

= l A. 46, P.C.=7 Sar. 
811. [R., 29 M 339.] 

Mortgage— Lease of land to purchaser 
Of plantain plantation thereon— Mortgage of 
plantation by such purchaser— Right of mort- 
gagee to security of plantain trees after termina- 
ton of —Where a person purchased out 

and out certain plantain trees from the party 
froin whom be took on the same day a lease of 
> e land upon which the trees were growing, 
and subsequently mortgaged the plantation to 
I another, cde latter acquired, as regards the 
trees on the land« the rights of a mortgagee, 

; and bis rights were not affected by the fact 
that his mortgagor's lease had since become 
determined. Rangasami Konan v. SeLLA- 
RARUMAL PADAYACfir, 13 M L J 3. 

(150) Mortgage — Personal covenant by mort- 
gagor to pay mot tgnge-money in instalments — 
t revision in mortgage deed for mortgagee to be 
placed in possession on default — Suit fur sale and 
to enforce personal covenayit on failure to pay 
eac/i instalment — Maintainability . — A mortgage 
deed payable by instilment contained a personal 
coveu^aiit to pay as each instalment fell due, 
ihe deed also contained a covenant that, at 
the termination of the period on which the 
instalment was to fall due, if any sum still 
remained due, possession of the property was 
to be given to the mortg.igee. On default 
being made in the payment of some instal- 
ments, the mortgagee sued for sale of a portion 
of the mortgaged property and for a personal 
decree against the mortgagor. Held that the 
fact that there was provision for delivery of 
possession to the mor:gageo on default being 
made did not deprive the morlgagoa of his right 
f,o sue for each inscalment as it fell due, and 
recover the same by sale of a portion of the 
mortgaged property, and personallv from the 
mortgagor. Rajiayya v. VENKAT.ARA.'^A 
Gurraju. 13 M.L J. 2. 


(U8)— Recifafs in mortgage-deeds— Effect of 

•Reoitals in mortgage-deeds and in petitions 


(151) — Mortgage — Holder of decree for re- 
demption misted by current erroneous decisions 
Time limited allowed to lapse — Application to 
extend time -Exercise of discrsfioa.— Where 
the plaintiffs who held a redemption decree 
were misled by the decisions of the Courts, prior 
to the Full Bench decision reported in Veda- 
puratti v. Vallbha Valia Raja (25 M. 300), into 
the belief that a redemption decree was not a 
bar to a second suit for redemption and that 
there was no necessity for redeeming strictly 
within the time limited by the decree on pain 
of altogether losing the right to redeem, and in 
consequence allo.ved the time limited by the 
decree to lapse, the Court in the exercise of its 
discretion could extend the time for redemption 
granted by it. SABAPATHY PATTER v. AIUBU* 
KHAN, 13 M.L.J. 266. 
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(152) — Mortgage Sale of mortgagei -property 
i-n exectiticn of personal decree — Order for sate 
free of mortgage — Sale suhiect to mortgage — 
Legalityof sale. — Where with the consent of the 
mortgagee the mortgaged property was ordered 
to be sold free of incumbrances in execution of 
a personal decree against the mortgagor, and 
the Court without notice to the mortgagee or 
the jadgment-debtor, sold the property subject 
to the mortgage, the sale was invalid. SiNNU 
SASTRYAL V. SUBRAMANIA SASTRYAL, 13 M. 
L.J. 227. 

(1531 — Mortgage — Equitable mortgage by 
mortgagee ^Poiver of sale under original tnort- 
gage — Sale by mortgagee after satisfaction of 
equitable mortgage. — \Vhere a mortgagee with 
a power of sale parted with the title-deeds in 
pursuance of an equitable mor gige and sold 
his right in the propjrty mortgaged after he 
had got back the titlo-def'ds. the original rights 
as mortgagee with power of sale having revest- 
ed in him on his getting back tlioso deeds, the 
purchaser from him acquired all the rights 
held by him under bis mortgage. AIUTHUS\MI 
MUDAhl V. AYYALU BATHADU, 13 M L J. 
367. 

(154) — Sub-mortgage — Assignment by sub- 
mortgagee— Intention to keep alive mortgage — 
Suit for redemption by original mortgagor — 
Nature of decree to be passed' —A kanomdar 
executed a mortgage to another and the sub- 
mortgagee assigned his right to a third person. 
The original mortgagor having sued for re- 
demption, held that, as the title passed under 
the express assignment, no question as to whe- 
ther there was an intention to keep alive iho 
sub-mortgage could arise, and the mortgagor 
was entitled to a decree for redemption on pay- 
ment of the amount duo under the sub-mort- 
gage and the value of improvements. A decree 
for possession of the property under s. 264 of 
the Civ. Pro. Code, 1882, was not the proper 
form of decree to be pi^^ed. SHOURl ANNA v. 
ANTHONI MutHU, 13 M.L.J. 375. 

(1551 — Mortgagee covenanting to pay Govern- 
ment kist — Enhancement of hist — Liability — 
Right of suit before, redemption. — Under a mort- 
gage instrument, a usufructuary mortgagee co- 
venanted to pay the Government revenue payable 
on the land mortgaged and to take the profits 
in lieu of interest without reference to whether 
the profits were more or less in particular years. 
Subsequently, the Government revenue on the 
land was enhanced. The enhanced portion of 
the revenue was paid by the mortgagor and he 
brought a suit to recover the same from the 
mortgagee. Held that the usufructuary mort- 
gagee was not, in the absence of a contract to 
the contrary, liable, as between himself and the 
mortgagor, to pay the enhanced revenue, as the 
•onhancemoDt was subsequent to his mortgage. 
Tho roisonablo view is that the revenue payable 
under the settlement in force was all that the 
mort>?agee undertook to pay, tho ultimate res- 
ponsibility in respect of any addition to the 


Mortgage — continued. 

14. — Miscel I aneou 8 

land revenue devolving on tho mortgagor. (9 
I. A. 69, i?.) Qiuere : — Whether tho mort- 
gagor can maintain a suit against the mort- 
gagee for the amount of revenue payable by 
the Utter and paid by the mortgagor, without 
offering to redeem ? KRISHNIER v. ARAl’PULI 
AlYER, 14 M L J. 488. 

(156) — .I/ort< 7 a 7 or not owner of property mart- 
gaged — Decree for money — Right to recover pro' 
perty not mortgaged. — Two brothers partitioned 
between them two plots of land. Subsequently 
one of them mcrtgagc l the plot which fell to 
the share of tho other. Tho mortgagee obtain- 
ed a decree for sale of the mortgvged property 
and purchased it himself, field that tho decree- 
holder purchaser would not be entitled to re- 
cover the plot actually belonging to his mort- 
gagor. The plaintiff was not entitled to pos- 
session of the plot which was not mortgaged 
lo him. an 1 ho was not entitled to another 
decree tor money as be had alreadv got one. 
L\KSH.M \MMA V. KrISHNIAH, 14 M.L J. 490. 

(157) — Mortgage of a jote — Lease, renewal of, 
by mortgagee — Right of mortgagor to the lease. 
— The proposition that if a trustee or mortgagee 
obtains a lease during the continuance of tho 
trust or mortgage, the benefit of the lease taken 
by the mortgagee or trustee enures to tho bene- 
fit of tho cestui que trust or the mortgagor is 
also applicable to the case of tho mortgage of 
a iote. BAMNATH SINGH v. H.^RIKISHEN 
Bhagat, 6 C.W.N. 372. 

(1591 — Mortgage — Decree for redemption — 
Title deeds lost by mortgagee — Liability of mort' 
gagee to give security before draioing decree 
amount — The decree in a suit for redemption 
directed that, on payment by the mortgagor of 
the amount decreed, the mortgagee should re- 
convey the mortgaged propertie« and deliver the 
title deeds in his possession or power to the 
mortgagor. The mortgagee having alleged that 
ho lost the title deeds the Court passed an order 
directing him to furnish security for the value 
of tho properties before drawing tho money 
paid into Court by the mortgagor. Held that 
as there was no direction in the decree that 
the mortgagee, in default of delivering up the 
title deeds of the properties to the mortgagor, 
should furnish security for the value of tho 
properties, tho order directing security to bo 
furnished was not maintainable. RUBliARAYA 
IYRN V. Padhmanabha Vadbyar, 12 M. 
L.J. 63. 

(159) — Mortgage— Suit to recover mortgaged 
property and for injunction — Prayer for further 
relief — Mortgage not valid — Right of mortgagee 
to obtain decree for money. — A usufructuary 
mortgagee sued to recover the mortgaged pre- 
mises and for an injunction preventing the 
defendant from interfering with bis possession. 
Ho further prayed for such other relief as the 
Court mav think proper. It was found that 
the mortgagor bad no right to mortgage the 
premises. The question was whether under 
the general prayer in the plaint the plaintiff 
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was entitled to get a decree for money in lieu 

possession. Held that the 
plamtiff s claim for possession and injunction 
wa. incoDs.stent with any claim for money. 

The only relief he was entitled to in such an 

■iccio-j was relief ejusdem (jeiieris with his 
c aim In the absence of any claim for money 
he plaintiff was not entitled to a judgment fo^ 

the rnortgage-money. Chinxasami AIYANGAR 
V. Klppusami Aiyangar. 7 M,L J. 50. 

(ICO) hsufructuary mortgagee pauing off 
prior viorigage dtcree—Decree for redemptimi 
VAtnoul mortgagee being paid the jull amount 
cyiibsequent suit to recover money. — Where a 
usufructuary mortgagee paid off a prior mort- 
gap-decree and subsequently the mortgagors 
obtained a decree for redemption against him 
upon payment only of the mortgage amount 
and the mortgagee did not appeal from that 
decree so as to secure his right to be paid in 
full including the amount he advanced towards 
the satisfaction of the previous mortgage- 
decrec, and subsequently brought a separate 
suit for the recovery of that amount, held that 
the suit was not maintainable, that if by 
paying off the mortgage he obtained any right 
under s. 74 of the Transfer of Property Act. 

proceed in execution, and 
obtained any right under s. 72 , the 
right he acquired was to add the amount to 
his own debt, and that his only right was to 
msist upon being paid in full before he could 
be turned out. and that it was not a case where 
It could be said that the plaintiff was turned 

Balaguhivi, 

“ i’riorifj,. relinquishment 

of.— On 4th May 1893 certain villages were 
mortgaged to S for Rs. 15,000. On the 30th 
June 1883, the same were mortgaged to P for 
Rs. 7,000. On the 3rd November 1893, a fresh 
bond executed in favour of S. for Rs. 20,000 • 

alive the bond of 4th 
of November 

io83 only and not on the bond of May 1883 
and obtained a decree on the bond of November! 

P also brought a suit on his bond of Juno 1883 
and obtained a decree. Held, that the mere 
smog on the bond of November did not amount 

® “Bbts under 

the bond of 4th May 1883. There was no neces* 

sity for S to sue on the bond of May in order to 

obtain a sale for the whole of tbeir debt. San- 

D CHAND. 5C.W.N. 

23^A^13^^ ^ 713 = 28 I. A. 203 = 

(162) Payment of prior mortgage by subse- 
qwnt mortgagee — Intention to keep alive- 

Transfer of Property Act (IV of 1882). s. 80— 
Wrong conclusion from fact found— ‘High Court's 
power to interfere.— The intention to keep alive 
an earlier lien may be found in the circum- 
stances attending the transaction, or may be 
presumed from a consideration of the fact 
whether it is or is not for the benefft of the 
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subsequent mortgagee that the charge should 
be k^t alive. The conclusion bv an Appel- 
late Court that the subsequent mortgagee could 

not have intended to keep alive an earlier lien 

simply because hw was not, at the time of the 

execution of his mortgage, aware of the earlier 
lieu which he paid off cannot be legitimately 
drawn from the fact found by that Court. The 
error was one which, under the rule laid down 
ID 19 I. A. 228, the High Court could interfere 
with in second appeal. Girdhar Das v. RAM 
autar Singh, 8 C.W N. 690. 

(1G3) Mortgage — Mortgages discharging 
prior mortgage— Priority how determined— 
Limitation— How reckoned— Suit by subseouent 
mortgagee— Prior mortgagee made party— Mort- 
9^9^ ^ot pleaded —P,es, judicata — Civ. Pro, 
Code, 1682, s. 13, Expl. II — Properties subse~ 
quently acquired — Whether mortgage extends to 
t/iem.— Where a mortgage bond of 1876 was 
discharged by two different bonds executed in 
1884 by two porsoDS who divided among them* 
selves the hypotheca and the debt due on the 
original mortgage, but providing a different 
rate of interest, held that in determining the 
priority between this mortgagee and a inert* 
gagee under a deed of 1877, the rights of the 
former should be taken as relating back to 
1876. In determining, however, the period lof 
limitation for a suit on the later two bonds, 
the time should be reckoned from the date of 
these bonds and not from 1876. Where, in a 
suR on the mortgage of 1877, the mortgagee of 
19<6, who was made a party, did not mention 
the mortgage of that date but only the two 
later bonds, admitting himself to bo a subse- 
quent mortgagee, held that, so far as the 
question of priority was concerned, the latter 
suit by the mortgagee of 1876 was barred by 
the rules of res judicata, though not by 
estoppel. [D.. 2 C.L.J. 574, 1 C.L J. 337.J 
Where, at the time of mortgage, the owner 
owned only a certain share in the estate, but 
after that date acquired an additional share, 
held that the mortgagee had no lien against 
the later acquisition. Baranashi PERSHAD 
CHOWDHURYv. JOHORI Lal. 8 C W.N. 385. 


{164)--.Su«i by prior incumbrancer without 
impleading puisne incumbrancer — Decree for 
sale — Purchase by decree-holder — Actual posses- 
sion delayed— Suit by puisne encumbrancer— 
Prior mortgagee's right to interest till date of 
actual possession. — The defendants,, who were 
prior mortgagees, sued upon their mortgage 
without impleading the puisne encumbrancer, 
the plaintiff, and obtained a decree, in execution 
of which they purchased a part of the mortgage 
property. They obtained formal possession of 
the same on 17th April 1887. and actual posses- 
sion on 11th May 1997, the delay having arisen 
from the opposition of some mortgagees who 
claimed to hold the property under an earlier 
mortgage and wbowerenotimpleaded by defend- 
ants in their suit. In a suit by plaintiff, th® 
puisne incumbrancer, for redemption of the 
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defendants’ mortgage and sale of the mortgaged 
property, held that the defendants were eotitled 
to get interest up to the date of obtaining 
actual possession. Kcdar NaTH v. KEDAR 
Nath, l A.L.J. 492. 

(165) — Mortgagee making payments to. save 
mortgaged property from being sold for arrears of 
revenue— Lien — S. 310-4, Cir. Pro. Code, 1882 
( = 0. XXI, r. 89, neic Code). —A mortgagee, 
making payments to save a mortgaged property 
from being sold for arrears of revenue, has, 
according to the general principles of justice 
Equity and good conscience, an additional lien on 
the property for the sums so paid by him. 
RAKHOHARI CHATTA RA.1 V. BIPUADAS 

Dey. 31 C. 975. (30 C. 794, F.) 

(IQQ) — Prior inortgagee having no notice of 
puisne mortgagee, failing to implead him — 
Value of decree obtained Oy prior mortgagee — 
Right to possession determined by priori^^ of 
respective sales — Purchaser at prior sale and 
a mortgagee — Purchaser at substqueyit sale . — 
When a prior mortgagee, not having had 
direct notice of the mortgage (though regis- 
tered) in favour of the puisne mortgagee, fails 
to implead him in bis mortgage suit, the decree 
for sale obtained by the prior mortgagee and 
the proceedings based thereunder arc valid, 
subject to the rights of the puisne mortgagee. 
(18 C. 1G4, P.C., li.) A puisne mortgagee’s 
right, when ho was net a party to the lir.st 
mortgageo’ssuit is limited to a right of redemp- 
tion or sale ol the mortgaged premises, subject 
to the lien of the first mortgagee or auction* 
purchaser on a decree by tho latter. (30 C. 599, 
i?.) Ho cannot compel him to part with 
posses&ion without redeeming tho first mortgage. 
(25 W.H. 16. 20 B. 390, 7 C.W.N. 11. F) 
A hrst mortgagee in possession under a prior 
sale may always shield himself uuder his mort- 
gage and bis purchase, although bis right to 
possession may bo defective. [R., G C.L.J. 612 
= 12 C.W.N. 107.) Inasmuch as the right 
to possession depends upon tho purchase of 
tho outstanding equity of redemption, and is 
ordinarily determined by the priority of the 
respective sales, at the instance of tho diderent 
uiortgAgoes, the purchaser at the prior salo is 
entitled to retain possession as against a mort- 
gagee who purchases at a subsequent sale. UaM 
Narain Sahoo V. Bandi Pershad. 31 C. 
737. (5 C. 265, 269. 21 C. 116, 72.) (R , 32 C. 

891 = 1 C.L.J. 371=9 C.W.N. 728.J 

(167) — Mortgage-decree, execution of — Sale 
— Objection by mortgagor not raised at earlier 
stage. — A mortgagor is precluded from raising 
tho objection that the sale in execution of the 
decree in tho mortgage suit is invalid by reason 
of tho decree nisi in that suit never having 
been made absolute, if such objection is not 
raised at an earlier stage of the proceedings. 

Gunindra Prosad V. Bamnath Singh, 

31 C. 370. 

(168) — Mortgage by ostensible owner of pro- 
perty — Transfer by benamidar, when not void- 
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able— Notice of benami purchase . — The plain- 
tifl sued defendant 1 and defendant 2 frr a 
declaration, that three mortgage-deeds execuud 
by defendant 1. in favour of defendant 2. and 
the decrees obtained on them, were null and 
void as against him. He alleged that his 
father purchased by several sale-deeds the 
property in suit benami in the name of 
defendant 1 (bis wife and plaintiff’s moihor). 
He further alleged that he was unaware of tho 
mortgages until the proclamation for tho sale 
of the property was issued in March 1898. The 
first defendant admitted all the facts alleged 
in the plaint, but pleaded nevertheless that the 
suit should bo dismissed. The second defend- 
ant pleaded that the first defendant was the 
rral purchaser of the property, and that tho 
mortgage-money was advanced to hir in good 
faith, believing her to be the absolu'o owner of 
tho property. It was proved in the course of 
the trial that tho sale deeds were all in the 
name of defendant 1, that mutation of names 
was effected in her favour in tho register of 
proprietors that she had previously mortgaged 
the property and taken possession of it and 
retained it after her husband’s death. Held, 
that under all the circumstances of the case 
there was no constructive or other notice 
which put tho defendant 2 to further inquiry. 
Held, further, that, even if defendant l was 
merely the benami owner of the property in 
suit, the mortgages and the decree obtained on 
them by defendant 2 were not voidable, as she 
was, with the consent of tho persons interested, 
tho ostensible owner, when the mortgages were 
effected. JAGANNATH BaKHSH THAKUR, v. 
THAKUUAIN DHIRAJ Kuar, 4 O.C, 192. 

— Agreement between co-mortgagors ac- 
cepted by mortgagee — Arrangement between 
mortgagee and some only of the co mortgagors, 
effect of— Other co-mortgagors, extent of liability 
o/.— Suit upon mortgage executed by tho defend- 
ant and his three undivided paternal cousin.s. 
Subsequent to the mortgage, there was a parti- 
tion suit as to the entire joint family property, 
inclusive of the mortgaged lands, in which it was 
decreed that each of the four sharers was to 
take a fourth share of the joint estate paying 
a fourth share of the family debts inclusive 
of the above mortgage-debt. Plaintiff, tho 
mertgagee, was not a party to the partition suit, 
but, subsequent to the decree in that suit and 
in accordance with its terms, he entered into 
arrangements with each of the three mortgagors 
other than the defendant, by which their shares 
of tho property mortgaged were to be realised 
by him on payment of their shares of the 
mortgage-debt. Defendant not having entered 
into any such arrangement with tho plaintiff, 
nor discharged bis one-fourth share of the mort- 
gage-debt, the present suit was instituted for 
tho recovery of that share of tho debt due by 
the defendant by sale of bis portion of tho mort- 
gaged lands. The suit was dismissed by the 
lower appellate Court on the ground that it was 
not maintainable, as it was only for a part of tho 
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mortRage-debt and for sale of a part of the 
morigaeed property. Reversing the decision of 
that, Court, held, it was competent to the mort- 
gagee in acceptance of the terms of the decree 
between the mortgagors to validly release each 
mortgagor on payment of his gucla of the debt 
and proceed separately against such of them as 
might make default (15 B. 257, 30 C. 755, R.) 
in paving their share of the debt as settled 
by the decree. The rule that an arrangement 
between one or more of several mortgagors 
and the mortgagee, whereby the former are 
released from their liability under the mort- 
gage. in coDScquence of payment of a portion 
of the debt or otherwise, does not affect 
mortgagors not pirties to the arrangement, 
if their right as ag^insc tho co^mortgagors is 
likely, in any way, to be prejudiced thereby, 
has noapplication to the presen tease, for, here', 
the defendant co mortgagor has been sought to 
be made liable only for his just share ot the 
debt and no more. VENKATACHELLA Chetty 
V. Srinivasa Varada chariar. 28 M.55S = 
15M.L.J. 442. 

(170) — Completion of mortgage by registration 
and payment of consideration— Failure to 

comply ivith subseqii>nt directions for pay- 
ment of consideration-money — Rescission of con- 
tract. Plaintiff executed and registered a usu- 
fructuary mortgage of her land in favour of 
defendant, who paid her the consideration- 
money before the registering officer and the 
mortgage became complete on registration, by 
reason of s. 59 of the Transfer of Property Act. 
Subsequently, plaintiff entrusted the money to 
the defendant asking him to pay off certain 
creditors, one of whom was in possession under 
a prior mortgage of the laud. Defendant 
hying failed to pay up. accordingly, plaintiff in- 
stituted this suit to have the mortgage rescind- 
ed. and both the lower Courts decreed in her 
favour. Held, reversing the decrees in both 
the Courts below, that plaintiff was not enti- 
tled to a decree for rescission of the mortgage. 
The subsequent direction to the mortgagee to 
pay the creditors of the mortgagor on her be- 
half was none the less a separate transaction, 
because it took place after the completion of 
the mortgage by registration and payment of 
the consideration. The mortgage became a 
perfected conveyance, as distinguished from a 
contract, and the defendant became entitled to 
possession under the mortgage; and. even if 
tho consideration had nob been paid at all, 
plaintiff’s remedy would be by suit to recover 
the money. KHUOKIA alias ABDUL RAH- 
MAN v. MT. LANKI, 1 N L.R. 146. (14 C.P. 

L. R. 57, 23 B. 522, R.; 4 C.P. L.R. 120. 
D.) 

(171) — iSu6ro(;afion — Charge, keeping alive of 
— Equity of redemption, purchaser of — Purchas- 

payment by, one of two charges — Non-pay- 
ment of the other, effect o/— Lis-pendens in 
mortgage suit, applicability of. — If a person 
purchases property, which is subject to two 
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mortgages, and retains a portion of the pur- 
chase-money ioT payment to the mortgagees, 
but pays tho first of the two incumbrancers 
and not the second, be cannot treat the first 
mortgage as kept alive to be used as a shield 
against the second, nor can he claim to be 
subrogated to the position of the mortgagee, 
whose debt be has satisfied. fR.. 10 O.L.J. J50. 
6 A L J. 549.] The doctrine of subrogation 
does not apply when a person simply performs 
his own obligation or covenant and pays off a 
charge, which he has undertaken or is bound 
to satisfy. (17 M. 62, Appl.) [R., 6 C.LJ. 
134. J The question whether a mortgage, which 
has been paid off, is to be considered as extin- 
gui.shed or kept alive for tho benefit of the 
person, who makes the payment, is one of in- 
tention to be determined with reference to the 
surrounding circumstances as they exist at the 
time when the mortgage is discharged. (10 I. 
A. 62. i-’.) [R., 6 C.L.J. 134. 11 C.LJ. 226.] 

In the case of a mortgage-suit, the lis continues 
after the decree nisi and the doctrine of lis 
pendens is applicable to proceedings to realise 
the mnrtg.'ige after the decree for sale. SUBJI* 
RAM MARWARI V. BARHaMDEO PERSHAD. 2 
C.L.J. 288. (22 B. 939, 26 C. 966, 9 C.W.N. 

171. 23 A. 331. [R, 7 C.L.J. 1. 9 C.L.J. 
346. 9 C.L.J. 485.] 

(172) ^ Money. decreC'-Mortgage-decree — Mort- 
gagee's lien, Res judicata — Civ. Pro. Code, 1882, 
S.43.--A plaintiff wboomits toobtain amortgage- 
decree and merely claims a money-decree on a 
mortgage-bond cannot enforce his mortgage lien 
on the property after it lias been sold to a third 
party. Rulings iu suits decided before the 
amendment of C.P. C., s. 43, by Act XII of 
1879, and in suits in provinces where the 

I Transfer of Proporcy Act is in force, held to be 
inapplicable. MaUNG Myat MIN v. MAUNG 
Kyan, L.B.R. 1893-1900, 14 (14 BL.R. 
408, 4 B. 57. 4 A. 257, 7 C. 714, R.) 

(173) — Of a boat or of immoveable property — 
Hirer of boat — Lessee of house — Cost of repairs. 

— The hirer of a boat or the lessee of a bouse 
cannot claim from the owner co.sts of repairs 
unless there is an express agreement. The 
mortgagee of a boat or of immoveable property 
is entitled to credit lor necessary repairs when 
he has to account for profits and not otherwise. 
ARBAN ALI V. Yosuf ALI, L.B.R. 1893—1900. 

73. (4 B. 539, R.) 

(174) — Claim against specific portion of an 
undivided estate. — A mortgage of his joint 
interest by one of several co-parceners in an 
estate does not entitle the mortgagee to posses- 
sion of such estate. The mortgagee’s claim 
cannot be enforced against any specific portion 
of the estate as the specific share of the mort- 
gagor, until the share has been ascertained 
and separated by division of such estate. MA PA 
U V. MaungThaLu. L.B R. 1893—1900, I89. 

(175) — Payment of prior mortgage by 
person — Right of such person to use it as 
against subsequent mortgage, — Where a third 
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person who paid off a prior mortgage intended 
to Ueep that mortgage alive, he can use it as a 
shield against a subsequent mortgagee. 
SEETARAM V. LACH.MAN, 12 C P.L R. 70. 
(10 C. 1035. F.) 

(17G) — Mortgage — Prior and subsequent 
incumbrances in favour of same parties— Notice 
of existence of ymor incumbrances tn case of 
sale under suosequent incumbrance — Bona tide 
purc/iaser. — Certain mortgagees bolding several 
mortgages of differcut dales on vacjing propor- 
tions of the same property, which was held 
jointly by the mortgagors, obtained a decree 
under the last of such mortgages and sold the 
property mortgaged in execution thereof. 
Before sale, the mortgagees applied to the 
Court executing the decree to give notice of 
their prior mortgages ; but the Court did not do 
so. Held that the mortgagees bad done all in 
their power to give notice of the prior incum- 
brances on tho property sold and that they were 
not precluded, ns against a bona fi>1e purchaser 
at the auction sale, from aiterwards suing on 
the formtir mortgage deeds. ABDUL ALI 

Khan v. Khet Singh, A W.N. 1891, 86. 

(177) — Mortgage — Prior and subsequent in- 
cumbrances — liight of subse((uent mortgagee 
satisfying prior claim as against intermediate 
mortgagee— Tiansfer of Property Act, s. 74. 
— The plaintiff was mortgagee under a 
bond dated the 27th July, ^883. of cer- 
tain properties, namely (U ‘20 JBiswas of 
of muuija Jalaluddin Ganauri, (2) 20 Biswas of 
mouza Sarawah, and (.3) 19 biswas of 5 kach, 
13} tan of mau/a khalsia. Of these properties, 
(1) was already mortgaged to the plaintiff 
under a bond dated the 21st August, 1878, for 
Ks. 30,000 : (2) was also mortgaged under the 
same bund t<) ibu plaintiff ; (3) was already 
hypothecated to one Pirhhu Dyal for Ks. 15,000, 
under a bond dated the 28tb August, 1878. 
Thu consideration tor the plaintiff’s mortgage 
of the 27th July, 1883, was Ks. 16,500. Out 
of this sum, the plaintiff was found to have 
made at the instance of the mortgagors the 
following appropriations or paymcat.s, viz., 
3,171 as interest duo to himself on his bond 
of the 21st August, 1»78. Rs. 9,080 to Lak.shmi 
Chaud, Toj Ram, principal and interest oc 
their bond for Rs. 15,000 of the 13th August, 
1860 and Rs. 817 to Pirhhu Dyal as interest on 
his bond of the 28th August, 1878. Tho 
defendants held a mortgage for Rs. 15.000, 
dated the 15th July, 1883, on the three villages 
Jalaluddin Ganauri, Sarawah, and Khalsia, on 
whioh they obtained a decree and having 
brought the villages to sale purchased thora- 
selves. Tho plaintiff then sued to recover 
the sum of Rs. 14,283 by sale of the villages 
mentioned above on tbo alligation that the 
property was liable to that extent in conse- 
quence of tho disposition made by him at the 
request of tbo mortgagors of the moneys advanc- 
ed by him under the mortgage of the 2lBt 
August, 1683. Held that, as to tbo sum of 
Rs. 3,171 credited to tho mortgagors as interest 

C. Vn— 45 
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on the mortgage of the 21st August. 1878, and 
the sum of Rs. 9.080 paid to Lakshmi Chand. 
Tej Rim in complete satisfaction of their bond 
of the i3th August, 1860, tho plaintiff must be 
considered to have intended to keep those 
charges alive for his benefit, and, this being so, 
be would be entitled to bring the properties 
mortgaged to tale for such amount; but, in 
respect of the sum of Rs. 817 paid to Puhhu 
Dyal as interest on bis bond of the 28tb August, 
1878, that the plaintiff was not entitled to 
recover the amount from the properties mort- 
gaged. The principle of equity under which 
the property mortgaged were made liable to the 
two preceding payments could not he extended 
to cover the payment to Pirhhu Dyal, To do 
so would be to create a second charge under the 
same mortgage. SANT LaL v. KISHUN SaHAI 
A.W N. 1891. 121. 

il'lSi— Mortgage — Covenant as to right of 
mortgage under certain contingencies to recover 
the mortgage-money before due date — Construc- 
tion of covenant-- Act IV of 16821 Trans/er of Pro- 
perty Act), ss. 67, 68. — Tbo plaintiff executed a 
simple mortgace in favour of onoT.P, on the 
26th March. 1881. On the 29ih March, 1883, 
be executed a second niortcage of i ho same 
property in favour of one D.D. This second 
mortgage purported to bo an usufructuary 
rnortgage, but the mortgagee never got posses- 
sion under it. It contained, amongst others 
the following covenant ; — *’If the mortgagee 
come to know of any hypothecation, ho may at 
that very time recover his money by suing me 
(the mortgagor) personally, and if I wish to 
pay off the money in part, it shall be impossi- 
ble." The second mditgagee came to know of 
tho first mortgage before the term of his mort- 
gage had expired, and thereupon sued tho mort- 
gagor for possession and mesne profits. He 
obtained a decree in appeal for sale of the mort- 
gaged property and against the mortgagor per- 
sonally. The mortgagor then appealed to tho 
High Court. Held that the docreo. so far as it 
was for sale of the mortgaged property, was 
wrong. The only decree which could properly 
be given under the circumstances was a decree 
for money. MaDHO PraSAD v, Dedi Dial 
A. W.N. 1891. 168. 

(179 ) — Mortgage — Covenant for personal 
liability — Suit by mortgagee for sale~Clnim to 
enforce personal liability if sale proceeds in- 
sujfficient to discharge debt— Act IV of 1882 
(Transfer of Property Act), s. 89.— A deed of 
mortgage of immoveable property executed in 
1875 contained a covenant, whereby the mort- 
gagor made himself personally li-iblo for pay- 
ment of the morlgage-dobt. Tho mortgagee 
having become insolvent, tbo Official Assignee 
brought a suit in which he prayed, first, for 
enforcement of the mortgage by sale of the 
mortgaged property, and secondly, in tbo 
event of the sale-proceeds being insufficient to 
discharge the debt, for enforcement of the 
personal covenant. Tho Court granted tho 
former relief, but refused to grant the 
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14. — MiscellaDeous— co^i^inue^. 

latter on the ground of delay in bringing the 
suit and of hardship to the defendant. Beld 
that the plaintiff was entitled to join, with 
his claim for enforcement of the mortgage, the 
further claim to a declaration that, in the 
event of the sale proceeds being insufficient to 
discharge the debt, its discharge might be en- 
forced against the person and other property of 
defendant and that the claim to enforce the 
personal covenant ought to have been decreed. 
Miller v. Digamr.\hi Deby.\. A.W.N. 1890. 
142. (A.W N. 1889. 149. D.) [D.. 13 A. 356’ 
360; i?.. 14 A. 513 ; F.. 28. A. 365 = 3 A. LJ. 
171=A.\V.N. 1906. 44.] 

(180) — Possession, suit for, by mortgagee^ 
Declaration concerning mortgage money wJien 
premature. — The plaintifi alleged that, in 1S91. 
the defendant’s father executed in his favour a 
mortgage-deed in lieu of Rs. 43.000. The 
principal was re-payable within ten years ; 
interest was payable year by year ; and, in 
default of payment of interest, the mortgagor 
was to deliver possession of the mortgaged 
villages to the mortgagee. The plaintiff asked 
that a decree might be passed for possession of 
the mortgaged villages in lieu of what, accord- 
ing to his calculation, was the amount of the 
mortgage-money then due to him from the 
defendants. The defendants disputed the 
correctness of that amount. The Court of 
first instance decreed the plaintiff's possession 
in lieu of Rs. 43,000 plus one year’s interest. 
Beld, that the suit, in so far as it related to 
any declaration concerning the mortgage- 
money, was premature. The question as to 
the correct amount due on the footing of the 
mortgage will arise only when the mortgagor 
is ready and willing to redeem the mortgage. 
JAWAHIR SINGH v. CHANDIK BaKHSH. 2 0 
C. 143. (lA. 325. F.) 

(181) — Of joint family property — Liability of 

son under decree obtained by nwrtgagee against 
father — Partition, decree for— Execution of 
decree— Interest and costs, decree for— Non- 
joinder of parties.— \n October 1894, the appel- 
lant obtained against his father and brothers, 
a decree for partition of his share of the 
family property. In 1889, the father executed 
two mortgages of a part of a family property. 
The mortgagees obtained a decree for sale of 
the mortgaged property in December 1894 
against the appellant’s father. The appellant 
sued to have it declared that bis share of the 
property was not liable to sale in execution of 
the decree, as he had obtained a decree for 
partition before the mortgagees obtained a 
decree on the mortgages, and was not a party 
to the suit on the mortgages. that the 

appellant’s share was liable to be sold under 
the decree obtained by mortgagees against his 
father, and that the mere circumstance, that 
be obtained a decree for partition of his share 
before the mortgagees obtained their decree, 
did not distinguish his case from that of 
Sheo Rattan v, Raja Jagmohan Singh (1 O.C. 


Af or continued, 

14. — Hiscellaoeous — continued, 

53, R.) Beld, further, that the appellant was 
liable for the interest and costs payable under 
the decree. RAM ADHIN v. SHAMESHUR 
Datt. 4 O.C. 93. 

(182) Absolute estate, condition in restraint 
of alienation of — Alienation, what amounts to 
be condition in absolute restraint of—Tarnsfer 
of Property Act, s. 10. -In a suit brought by H 
against B for possession of a village, the parties 
entered into a compromise, in which it was 
stipulated that the village should remain in 
possession of H as owner (or ever, that H and 
his heirs Ithat is, male issue) should always 
remain in possession, but should have no power 
to sell, mortgage, or transfer to a stranger ; the 
reason of this condition being that the village 
was sold by H’s father to the grandfather of 
B. A decree in accordance with the compro- 
mise was passed. Subsequently H mortgaged 
the village to the defendant, who obtained a 
decree against H for the sale of the mortgaged 
property. The plaintiff (H’s son) sued the 
defendant and his father H for a declaration 
that the mortgage was illegal, null and void, 
and the village was not liable to be sold in exe- 
cution of the decree, etc. Held, that the estate 
which, under terms of the compromise, H 
acquired in the village, was an absolute estate, 
aod the condition in restraint of alienation, ex- 
cept to B and his heirs and representatives, was 
one in absolute restraint of alienation and was 
void. Held, therefore, that the mortgage made 
by H in favour of the defendant was a perfectly 
legal and valid transfer. Faiyaz HUSAIN 
Khan v. Nilkanth. 4 O.C. 163. lO 0. 

C. 136.] 

(183) — Purchase of mortgagor's rights by 
mortgagee at sale in execution of decree of third 
party — Mortgagor's rights, purchase by mort- 
gagee of, for fair price — Transfer of Property 
Act, $s. 99 — Leave of Court to bid at auction 
sale — Code of Civil Procedure, s. ^9i— Trusts 
Act, ss, 88 and 90 — Execution of decree. — The 
appellant and three other persons obtained a 
money decree against the owner cf a village 
in execution of which they attached the village 
on May 6th, 1899. B and another, who had 
likewise obtained a money-decree against the 
owner of the village, attached it on May 26 th, 
1899, and bad it put up for sale on October 
20th, 1900. when it was knocked down to the 
respondent for Rs. 14,633. The respondent 
was at the time mortgagee of the village and 
his mortgage was entered in the proclamation 
of sale as an inoumbrance of the property. It 
was not suggested that the price paid was less 
than the market value of the village, or that 
the respondent was guilty of any misconduct. 
Beld, that the purchase of the mortgagor’s 
rights by his mortgagee, the respondent, extin- 
guished the mortgagor’s right to redeem, and 
that, therefore, the mortgagor, had no rights 
which could be pat up for sale in execution of 
the decree held by the appellant. Within the 
meaning of ss. 88 and 90 of the Trusts Act. a 
mortgagee does not avail himself of his position 
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14. — MiscellaneouB — cmitinued, 

as such merely by bidding at an auction for his 
mortgagor’s property, nor does he gain an ad- 
vantage for himself within the meaning of those 
sections, when he pays a lair price for the pro- 
perty ; such a purchase has the same effect as a 
purchase made by a stranger ; and neither s. 294 
of the Civil Procedure Code, nor s. 99 of the 
Transfer of Property Act. applies. THAKUU 
Durga Singh v. Seth Jai Dayal, 7 0 C. 
307. [R., 8 O.C. 327.] 

(181) — Mortgage— Morttjage of common hold- 
ing—Part of mortgaged land already heavily 
encumbered — Retnedies of mortgagee. — A per- 
son io possession of a portion of a CDninion 
holding mortgfjged certain specific portions 
out of it, but the mortgagee was later on de- 
prived of his security as mortgagor’s title was 
defective and as a prior mortgage existed. The 
mortgagee then claimed to have his security 
substantiated out of the remainder of the 
mortgagor’.^ share. The Chief Court held that 
he was entitled to have his security so made 
good to him. SUNDAR SiNGH v. NATHA. 89 
P.R. 1903. (21 W.R. 233. 101 P.R. 1894, 18 

M. 492, 32 P. R. 1900. R ) 

<185) — Decree on mortgage — Alleged satisfac- 
tion of decree — Declaratory suit by sub-mortga- 
gee. not mavitainable — Specific Relief Act, s. 42 
— In a suit by a sub-mortgagee, for a decla- 
ration that a decree held by a mortgagee had 
been paid up and .satisfied and so became in- 
capable of execution ; held, that the suit was 
not maintainable. A suit for the redemption 
of the earlier mortgage upon the strength of 
these allegations ought to have been brought 
by the sub-mortgagee, and, in that suit, he 
might have raised these pleas and claimed costs 
in the event of his allegations being found 
correct. In order to obtain a declaration that 
the decree was incapable of execution, it was 
necessary for the sub-mortgagee, as plaintiff, 
either to have the decree set aside or else to 
show the Court that the money due under it 
had been satisfied and, therefore, to have ac- 
counts taken. This is not such a decree as tbe 
Court, in the exercise of its discretion, ought 
to pass under the provisions of the Specific 
Relief Act. Har ParsHAD v. PHUE CHAND, 

2 A L.J. 609. 

(186) — Mortgage decree obtained by puisne 
mortgagees —Parties to suit — Sale of mortgaged 
properties — Suit to establish priority and enforce 
subsequent mortgage — Intention to keep previous 
mortgage alive — Zurpeshgi deed, and decree 
obtained thereon, previous, effect of — Limita- 
tion— Subsequent sale of properties previously 
sold — Knowledge of previous suit and proceeding 
— Service of summons — Lis pendens— Lien of 
puisne mortgagees — Evidence . — Decrees obtain- 
ed by previous mortgagees are admissible as 
evidence against subsequent mortgagees or their 
assignors who had executed tbe subsequent 
mortgages, after the institution of the suits by 
previous mortgagees, unless they can show that 
the non-service of summonses detracts from 
their evidentiary value and binding character. 


/W continued, 

14. — Miscellaneous — continued. 

\yh9n subsequent mortgagees are made par. 
ties, to a suit to enforce a mortgage, as puisrie 
mortgagees, who have the right to redeem, and 
they do not sot up their title as prior or 

and a decree is obtained, and a suit is sub^rqu- 
ently brought by the assignees of the puisne 
mortgagees, who were so made parties, and the 
same title on the basis of the same deed is set 
up to establish priority, the omission to raise the 
title in the previous .suit, will, under s. 13. exp. 
II of the Code of Civil Procedure, be a bar to 
their now relying on their prior mortgage, even 
if they could get the benefit of the prior mort- 
gage (29 I. A. 118, 8 C.W N. 385. 31 C. 428 
B.) (See. however, 1 C.L.J. 337.) A suit 
brought by theass'gnees of a. Kuripeshgi, more 
than 12 years after the mortgagees ceased to 
enjoy the usufruct of hypothecated properties 
for realization of the mortgage money covered 
by It, IS barred by limitation If, however 
the paj ment of the Zurpeshgi debt had the 
effect of subrogation, the plaintiffs are bound 
by tho same rules of law and equity as the 
original mortgagee and the suit, in so far as 
It IS on the footing of the Zurpeshgi, would 
be barred (8 C.W.N. 385. D.) The ques- 
tion of the intention of the parties to a mort- 
gage. whether it was intended to keep tho 
mortgage alive, is essentiallva que.stion of fact 
and thepresumption that a subsequent mort- 
gagee, intended to keep aliv© the prior mortg.ago 
which has been discharged with the money ad- 
vanced by him and that bo is entitled to use the 
prior mortgage as a shield against intermediate 
encumbrances is a rebuttable one and the 
Courts are to loi k, in each case, to its own facts 

coming to a conclusion 
(9C. J6l, 10 C, 1035, A plaintiff ought 
not to be allowed, after a long lapse of time 
when other rights have grown up without the 
slightest objection or action on bis part, to take 
advantage of a stale claim. Baijnath SINGH 

v. Mahomed Ibrahim Hossein, 2 C.L J 

574. 


I I / 


ntjpiicaixon Of mortgage money to dis- 
charge a prior encumbrance — Whether mortgage 
binding on anon-executant whose interest 
covered by prior mortgage— Mortgagee's right— 
Subrogation.- A portion of tho mortgage 
money was applied in satisfaction of a prior 
encumbrance, which covered the entire mort 
gaged property, including the 6th defendant’s 
share. Tbe 6th defendant was no party to the 
execution of the subsequent mortgage. On the 
question of tho 6th defendant’s liability • Held 
that the subsequent mortgage was not binding 
on 6tb defendant’s interest in the property- 
and that plaintiff was not entitled to claim 
subrogation and stand in the shoes of tho earlier 
mortgagee. OHELLAMCHERLa KALAGAYYA 
SUNDARAMAYYA V. MrMMAREDDI YANA- 
DAMMA, 9 Ind. Cas. 139 = 9 MLT 258 = 21 
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14.— Miscellaneous — continued. 

(188) — Suit on sub-niortgnge—Onqinal mort- 
gagor not a necessary party^Parlp to suit— 
I*ractice. — A. derivative mortgagee is entitled 
to sue the original mortgagee without making 
the original mortgagor a party. SOMESHWAR 
AMRATLAL V. Naranuhai Jorabhai 13 
Bom. L R. 90 = 9 lod. Cas. 765. 

(189) — Hypothecation of moveables not accom- 
panied by possession— Mortgage of chattels— 
Fa/idi/t/.— Although no provision has been 
made either in the Transfer of Property Act or 
tbs Contract Act with regard to chattel mort- 
gages or hypothecaticn cf moveable property, 
it d-ies not follow chat such tr.iusActions are 
invalid. The hypcthecation confers a good 
title on the hypolhecatce although not nccom- 
paoied by possession (2 Hyde 2G7). SHRISH 
Chandu.’v Roy v. Munghi Bewa. 9 C.W.N 
14. CiN.W.P 54.5W.R. 1^59. 8 N.W.P. 71 
10 A. 20, R. : 23 C. 592. 25 M. 40G. D.i [F. 12 
C.W.N. 11)7, Note.j 

(190i — Tidnsnclion originally a sale — Tem- 
porary conversion into mortgage for fraudulent 
purpose — Sale not ajjected.- Piaintili sued for 
redemption of an alleged mortgage and for 
poaeession of the property and for reversal of 
the sale of the same. It appeared that the 
original transaction regarding the property in 
suit was a sale subsequently, for certain fraudu- 
lent objects touching third parties, converted 
temporarily into a mortgage, but voluntarily, 
as between parties to the fraud, restored to its 
old form and nature of a sale by a return of 
the ekrar executed on the part of the plaiutiO, 
and that the defendants held the properly not 
as mortgagees but as purchasers : and the plain- 
tiff having no equity of redemption, his suit 
must be dismissed. On special appeal plaintiR 
urged l>t, that defendant cannot be allowed to 
plead his own fraud ; 2nd, that the transaction 
being a mortgage, a mere return of the ikrar- 
namah of the plaintiQ cannot get rid of the 
necessity of foreclosure. The High Court held 
that the boding of the lower Appellate Court 
was correct ana legal. The transaction was in 
its inception a sale, but it was converted into 
a mortgage temporarily for certain fraudulent 
purposes, and, as between the parties to the 
fraud, .subsequently voluntarily restored to its 
original bona fide state. As to the truth of the 
principle, “once a mortgage, always a mort- 
gage,” there could be no question, but in the 
present case the transaction was a sale only 
temporarily made a mortgage, and by the 
voluntary act of the plaintiff, such mortgage 
was restored to its original shape of a sale* and 
in such a case, therefore, there was no necessity 
of foreclosure. KANHYA LAL V. MAHADEO 
SlNQH, 6 W.R. 293. 

(191 ) — Claim based on fraudulent trans- 
action — Court’s assistance not to be given . — 
Plaintiff sued on a registered mortgage from 
the defendant. The latter pleaded that no 
consideration passed and that the mortgage was 
a collusive transaction to defeat creditors. The 


/W ortgag e — con ti u ued . 

14. — Miscellaneous — continued, 

lower Courts found that this was a fact. Held 
that, upon the occurrence of a fraudulent- 
transaction, the best rule was to prevent either 
party obtaining the .assistance of a Court of law 
in recovering by virtue of it. ANOOBA v. 
BhAN SINGH. 65 P R. 1871. 

il02)— Mortgagee in possession — Account — 
Reg. X\ cf 1793. — .A loan-transaction of 1837 
was ffi'Cttd by two deeds— first a kobala ot 
absolute deed of sale, and secondly, an ikrar- 
namah or deed of agreement, constituting a 
mortgage. Tbe ikrarnamah provided that if 
tbe mortgagor paid, within ten years, a lump 
sum at tbe rate of 12 per cent, interest, he was 
to recover back the estate and the balance of 
collections, less charges. The mortgagee 
entered into possession. No interest on tbe 
principal sum was paid at tbe time stipulated 
and, in 1859, a suit for pc.ssesf ion by redemption 
was brought by the mortgagor’s heir. Held 
(1) that the ikrarnamah-d\6 not take the esse 
out of an ordinary mortgage-transaction ; (2) 
that Ben. Reg. XV of 1793 did not apply. An 
account was also directed to be taken of what 
had been received by tbe mortgagee, upon tbo 
footing, that tbe interest which accrued, from 
time to time, was to be set off against the 
rents and profits received, and the mortgagee 
only to account to the mortgagor for the rents, 
profits, and interest which he might have 
received over and above the interest then due 
to him on the mortgage. Semble: s. 6 of that 
Regulation is repealed by s. 7. Act No. XXVIII 
of 1855. RADHABENODE I^IISSER v. KRIP^* 
MOYEE Dabee, 10 B L.R. 386. P.C.= 17 W R. 
262 = 14 M I A. 443. 

(193) — Collusive mortgage — Sale to auction- 
purchaser — Evidence . — A sued to recover 
property mortgaged to him by B, which mort- 
gage he had foreclosed. C set up that he bad 
purchased the property at an auction sale, and 
that A’s mortgage was collusive and fraudulent. 
Held, that bad the mortgage been bona fide, A 
would have had it in his power to produce 
better evidence of it than he had done. 
WOOMESH CHUNDER ROY v. GOOROODOSS 

Roy, 7 M.J. 77. 


— Money decree for instalments of mort- 
gage debt — Sale of mortgaged property in exe- 
cution — Omission to specify mortgagee’s hen fof 
further instalments, effect of — Right of purcha- 
ser to hold property free of such hen . — In 
suit filed by the plaintiff to recover tbe instal* 
inents that had fallen due under his mortga^* 
bond, he bad also prayed that the mortgaged 
property should continue to be liable* for the 
inatalmeuts that were still to fall due- Id 
cution of the simple money decree which the 
Court gave him in the suit, he brought to sale 
the mortgaged property without mentioning 
lien for future instalments The purchaser a 
the sale, under such circumstances, having been 
left to suppose that he was purchasing the fu 
proprietary title in the property, was held ta 
have acquired it free of any lien. Ss. 237 an 
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— MiBcellaenous — contimud. 

287 of the Civ. Pro. Code, 1882, clearly impose 
the duty on the applicant to disclose to the 
Court hisown lien in his application forsaleand, 
on the Court, the duty of specifying the same 
in the proclamation. Even, therefore, where 
the purchaser knew of the lien over the property, 
he would be entitled, in the abseucc of any 
notidcaliou to the contrary, to assume that the 
entire property free of any incumbrance has 
been intended to be sold, and where he has had 
no knowledge of auy lien over the property, no 
duty is imposed on him by law to search the 
register for the purpose of ascertaining theexist- 
ence of any lien over the property. RAM- 
CHANDKA VITHUKAM V. JAIRA.M, 22 B. 686. 
[H.. 2 N.L.R. 106. 11 O.C. 206.] 

{Vdb) — Mortgagadebt paid at viortgagors' 
requent by third person — Endorsement of pay^ 
tnent on mortgage deed — Deposit of deed with 
third person — Creation of equitable mortgage by 
deposit in favour of such person.'- At the request 
of the mortgagor, plaintiff, a third person, paid 
to the mortgagee, the principal sum of the mort- 
gage. the mortgagor himself having paid over 
the interest. After endorsing such payment on 
the mortgage-deed, the mortgagee by the mort- 
gagor’s directions handed the endorsed deed 
together with another document of title to the 
plaintiff. A new mortgage — an equitable mort- 
gage by deposit of title-deeds — was held to have 
been created in favour of the plaintiff. But, 
whatever rights such depositgave to the plaintiff 
as against the.mortgagor, it could give him none 
as against the deiendant and, as there was no 
contract or privity between the defendant and 
the plaintiff, the latter could enforce no right 
directly as against the defendant. His remedy 
was against the mortgagor. The lower Court’s 
order to the plaintiff to pay tho defendant's 
costs was thoroforo right, but the lower Court 
was wrong in having held that, under the cir- 
oumstances, plaintiff was entitled to get an 
assignment of tho mortgage executed to him by 
the defendant. KHUSHAI., v. PUNAMCHAND. 
22 B. 164. 

(190' — Mortgagee's lien Money -decree- Kisl- 
bundi — Former decree.— -VVhore a party, having 
a lion on tho judgment-debtor’s property as well 
as a money-decree enters into a kistbundx [oi 
arrangement for payment by instalments! giv- 
ing up her right to execute the decree, the 
original debt is notextinguished, nor is tho lien 
done away with. RaMCHUUN LALL v, KOON- 
DUN KOOMAREE. 14 B L R. 423, note-lt 
W.R. 481. [R., 14 B.L.R. 408 = 23 W.K. 187,] 

(1971 — Mortgage bond^Lien of mortgagee . — 
Whore a form of mortgage or charge created 
by a bond docs not vest any estates in the 
mortgagee, but only established a lien incident 
to the money-debt, such lien continues when 
tho debt passes into a judgment-debt, and 
when the judgment-debt is assigned to another 
by sale of the decree. 8YUD NADIR HOSSEIN 
V. PEAROO THOVILDARINEE, 14 B. L. R. 


Mortgage — continued. 

14. — Miscellaneous — continued. 

425, Note. [Diss., 10 C. 567 ; Applied., 5 C. 928 
= 6C. L R. 370; R„ 22 W. R. 08. 14 B-L.R. 
408 = 23 W.R. 187, .1 A. 240. 14 C. 464.] 

Mortgage of undivided share in joint 
property by one co-sharer^ Subsequent parixtion 
suit by other co sharer — Mortgagee no party to 
SMtf — Fraud — Suit for recovery of mortgage-debt 
—Rights of mortgagee.— Allotment of mortgaged 
property to co sharer other than vwrtgogor — 
Rights of such co-sharer — Re-opening of parti- 
tion,— 'Nhexc an undivided share in joint pro- 
perty has been mortgaged by a co-sharer with- 
out the knowledge of the other co-sh:vrers, and, 
owing to fraud on the part of the co-sharer- 
mortgdgor and the mortgagee, tbe latter 
was iiou made a party to a subsequent suit 
for partition brought by the other co- 
sbarers, held that, in a suit for recovering 
the mortgage debt, the mortgagee could 
proceed only against that poruon of the 
joint property which has been allotted to the 
co-sharer-mortgagor at tbe partition. [Appl., 

' 8M. L. T. 133=20 M. L. J.394 ; R., 2 L. B. 
R. 167. 13 L R. 187, 33 M. 429 = 7 M.L T. 143 
= 20 M, L. J. 330 = 5 Ind. Cas. 92. | W, one 
of four brother.s. W. X. Y. Z. who owned 
certain property in common and who, for 
convenience .sake were enjoying sep.irate por- 
tions of the property, without any formal 
partition. — mortgaged two plots of land which 
were in his possession to the first defendant. 
The other three co-sbarora had no knowledge 
of the mortgage. The two plots of l.ind in the 
possession oi W having been allotted to X and 
Y in tbe two suits for partition which they 
brought for division of their shares in tho 
joint property and to which the mortgagee was 
no party, X and Y went to take possession, 
when they were obstructed by tho mortgagee. — 
In tho present suit for possession brought by 
X and Y’ against the mortgagee (first defendant) 
and the heirs of W (defendants 2 to 9), it 
having been found that tho mortgagee defend- 
ant had held back his claim fraudulently and 
in collusion with tbe other defendants, the 
Court ordered that the partition which had 
been effected between the plaintiffs and the 
ancestor iWj of the defendants 2 to 9 should be 
re-oponed, allotted tbe encumbered portion of 
tho joint property to the share of defendants 2 
to 9. and, in place thereof, assigned lands of 
similar value to tho plaintiffi. LakshmaN v 
Gopal, 23 B. 383. 

(199)— Mortgage— Sale of mortgacfed pro- 
perty by mortgagee undei power of sale— Oral 
promise by mortgagee to postpone sale— Admis- 
sibility of evidence in respect of — Indian 
Evidence Act (/ of lfi72), s. 92. proviso 4— 
Extension of time for performance of promise — 
Indian Contract, Act IX of 1872. s. 63. —The 
first defendant (mortgagee) sold tho mortgaged 
property to the second defendant under the 
power of sale contained in the mortgage deed. 
Tho plaintiff mortgagor sued for a declaration 
that the sale was void and for redemption, 
oontendiog that, on the day before the sale 
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Mortgage — continued. 

14.— Miscellaneous- coniinued. 

defendant orally agreed to 

Mty ofi tl wuhin which to 

toe SHIP postpone 

h^d not.’pp'' I defenLnt 

purchase. Held that oral evidence of this 


because it did not 

nf tn ; being an agreement to modify any 

1 'be mortgage. But. ,t was Jevell 

period of fmi ^^lor^gagee to forbear for a 

tZr ol 7. 'be exercise of the 
The morip ' ^“'■^‘oed m the mortgage, 

cuted WHS exe- 

LO po^tDuno rh mortgagees promise 

niZivJd H bH>s. no doubt, 

pjvveroi il o* the exercise of the 

same priod nfTh^^ consequent extension for the 
Lut ic^w .^ n^ b^^ mortgagor's right to redeem. 
Deifor.n ( extension of the time for the 
the 'b^^ mortgagor’s promise to pay 

the mortgage-debt as faxed m the deed in the 
auce oV?/''^ tbe expression - time for perform- 
Cont-ract \ct of the 

sense ne-pr* time for performance in that 

oe.er ceased to be 28 — 12 — 1896 THp 

bu^onmund^°/^'*“u® °x^ 'b® ^^ctCHCt must not 
notwith , the time within which, 

mortcapn^'^b‘“® m performance, the 

themoft/ai” might still redeem. So. 

not an pw® “6'^®®“cnt to postpone sale was 
of thp the time for performance 

aLp?,n P^-omise to him, but an 

sfatPH I"" exercising for a 

per orrr*’‘° 'b® "®bt of sale arising from nou- 

Con^rorr; the 

«VUH4Ii Hava^ GAN- 

and 23 B 348 "■ 

san-»wrfpaj 7 e ivithoiU registra- 
bij subseguenc unregistered mortgage 

by one of the owner:, —Purchaser at sate in exe- 
culion of decree~3ales of mortgaged prooertv 

""" mortgage and of money 
^ J Disimclion between interests conveyea. 
oa^ ?“b b‘5J sous B and 0 executed a san-mort- 
gage m favour of the plamtiQ in 1886. This 
moitgage was not registered. In 1886, C alone 
mortgaged the same property under an uuregis- 
tered deed. Defendant was a Court purchaser 
ot the property m execution of a decree obtained 
under the mortgage against C. and he held a 
registered saio-cectificato. The present suit was 
brought by the plaintiff to have his san-mort- 
gage reauzad by the sale of the mortgaged pro- 

pleaded that, as against the 
plamtifi s unregistered san-mortgage, his regis- 
coriificate of sale was eucicied to priority, 
that the defendant purchased at the 
Court-sale the right, title and interest of the 
judgment-dobtor subject to existing equities 
against the property sold, and plaintiff’e prior 
mortgage, though unregistered, was a valid 
charge. The defendant, as purchaser, knew 


Mortgage — continued. 

14. — Miscellaneoue — co7zfinwcd. 

that he was purchasing under an unregistered 
mortgage and therefore subject to unregistered 
incumbrances of prior date. The root of his 
'b® ®^bsequent unregistered mortgage 
and he could therefore claim no better position 
than the mortgagee under whose mortgage he 
purchased. The registration of the defendant's 
certificate of sale cannot give it priority overthe 
plaintiff s mortgage. The scope of the estate 
which the Court by its certificate bad actually 
conveyed to the defendant could not be enlarged 
by the mere registration of the Court’s convey- 
ance. The following distinction has been held 
to obtain between a decree for the sale of mort- 
g(«ged property obtained by a mortgagee upon 
his mortgage and a decree for the sale of such 
property under a money decree, that not- 
withstanding the form of the words used in the 
proclamation of sale in the former case, the 
respective interests both of the mortgagee and 
the mortgagor {i,e,, both of the plaintiff and the 
defendant) pass to the purchaser while, in the 
latter case, the interest of the defendant alone 
passes. It was by reason of the above distinc- 
tion that the defendant in this case had to be 
regarded as having taken the interest of C’s 
mortgagee as well as that of C in the property 
as it existed at the date of the mortgage, i.e., 
subject to all valid incumbrances existing at 
that date. Maganlal v. Shakra Girdhar, 

22 B. 945. 28 B. 153, G Bom. L.Ji. 1013, 

1 N.L.R. 125, 12 O.C. 45 = 2 Ind. Cas. 57.j 

(201) — Mortgagor, omission of, to plead failure 
of consideration— Effect — Subsequent suxt for 
possession. — The omission by a mortgagor to 
plead in the foreclosure suit non-receipt of the 
whole of the consideration money would debar 
him from setting up that plea in a second suit 
for possession. AfZUL KhaNv. CHYTUN ROY, 
W.R. 1864. 206. 

(202) — “ Ubhayapattam*’ mortgage, meaning 
0 / — Clog on redemption— Covenant to renew 
mortgage perpetually — Transfer of Property Act, 
s. 98, Application of, to anomalous mortgage 
made before the passing of the Act . — An '"Ubhu- 
yapattam" is equivalent to a kanorn mortgagee. 

A covenant to renew perpetually is a clog on 
Che mortgagor’s right to redeem and is inoper- 
ative, if it is entered into simultaneously with 
the mortgage. Where an anomalous mortgage 
was created prior to the Act, the question of its 
redemption has to be determined with reference 
to the law in force prior to that Act. It was 
observed that it was unnecessary to express any 
opinion as to the effect of s. 93, Transfer of Pro- 
perty Act, on similar covenants in anomalous 
mortgages executed after the passing of the Act. 
According to the rules of equity, which formed 
the basis of the course of decisions prior to the 
Act, but subsequent to 1858, any agreement 
entered into at the lime of mortgage, having 
the effect of clogging the right of redemption, 
was inoperative, NEELAKaNDAN NAilBUDBl* 

PAD, alias MURTHI KHANDAN V. ANANTHA 

Krishna Iyer, 16 M.L.J. 462 = 1 M L.T. 426 
= 30 M. 61. 
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Mor/^a^e— continued. 

14. — Uiscellaaeous —continued, 

{203) —Mortgage —Mortgagee's right to viake 
improvetnents— Further appeal — Rule IV framed 
under s. 9. Suits Valuation Act, 1887.— Plain- 
tifi sued for a declaration that the mortgagee 
was not entitled to improve the house mortga- 
ged and that he be enjoined not to prevent the 
plaintifi from doing so. Held, that the mort- 
gagee, whose mortgage had 17 years to run, 
was entitled to improve the mortgaged proper- 
ty if he did not claim the cost of improvements 
from the mortgagor. Held, further, that the 
suit comes under Rule IV of the rules framed 
under s. 9, Suits Valuation Act. 1887. and that 
a further appeal lies. Lakhu v. SUNU.Ui Das, 
P.L.R. 1900. 135. 

(•204 ) — Mortgage — Purchase of mortgagor' s 
rights — Houses erected on land by purchaser — 
Mortgagee's lien not extended. — Where the pur- 
chaser of the mortgagor’s interest in the mort- 
gaged laud, took possession of the laud under 
his purchase, and there being iu the original 
agreement between the mortgagor and mortgagee 
uothiDg to prevent him, built houses upon the 
land, lue mortgagee’s lien could not. upon any 
priticiple ol equity, extend to such houses, 
especially whore, as in the present case, the 
mortgagee, though he knew that the houses 
were being built on the mortgaged land, oflered 
no objectiou at the time. MUHAM.MAO NAWAZ 
V. Uttam Singh, 94 P R. 1881. 

(205) — Mortgage — Interest — Mortgagor bound 
to pay interest up to the ante of payment — Mart- 
gagee's rujkt to compensation for repairs and 
improvements. — Held, that upon redemption of 
the proptrty mortgaged by him the mortgagor 
must pay lutcrest agreed by him, due up to the 
dale 01 payment of principal and interest, inde- 
pendently of the provisious of the Limitation 
Aot, which only allect the right of the plainlif! 
suing lor it. Held also, that the mortgagor 
being bound to pay for ordinary repairs, and 
nob having performed ibom, the mortgagee 
was entitled lu make a reasonable charge for 
them on redemption, but ho was not entitled 
to claim tor alterations or improvements made 
by bim without having obtained written permis- 
sion from the mortgagor. MUSSAMMAT Bhag- 
WANTI V. Mela Mal. 33 P.L.R. 1903. 

(206) — Mortgage of Niawadari rights— Custom 
— Oandapur Tract. D,l. Khan District — In the 
Gandapur Tract of the D. I. Knan District, a 
niawadari mortgagee may, by custom, acquire 
rights in the lands held niawadari by him, 
which are not ext iuguisbod by the redemption 
of the mortgage under which be holds. The 
mortgagors are entitled to redeem the niawa- 
dari mortgage, but such redemptiou does not 
give them any rights to immouiatu physical 
poHsesaion of any land hold in cultivating pos- 
session by tenants, whether those tenants are 
the niawadars, whose mortgage is redeemed 
or others. MUHAMMAD HaSSAN KHAN v. 

Muhammad Gul Khan. 93 p L R. I90i = 40 
P.R. 1901. (24 P.R. 1871. .t".) 


continued. 

14. — Miscellaneous— confinufd. 

(207) — Mortgage — Payment of debt — Persons 
claiming under mortgagee, rights of. — Where a 
mortgagee allowed certain persons to occupy 
the property mortgaged to him (a bouse) and 
the mortgagors paid ofi the mortgage and sued 
to recover possession from the occupiers, held 
that the latter wore bound to vacate as the 
right of the person under whom they came 
into po.ssession bad expired. BULDEO v. 
Mohur SINGH. 18 P.R. 1866. 

1208) — Act VIII of 1871, s. 17 — Agreement to 
mortgage — Agreement not to alienate — Agree- 
ment not registered, hoio far valid. — Defendant, 
having taken a loan from the plaintiO, promis- 
ed iu writing to mortgage his land to the 
plaintiff, on the death of the defendant’s 
father and also promi.sed not to sell or mort- 
gage the land. The agreement was not regis- 
tered. Held that, so far as the agreement was 
one to mortgage, it did not require to be regis- 
tered. The other part of the agreement, by 
which the defendant bound himself not to 
alienate the land until plaintiff's debt was 
paid ofi, was of a nature which required 
registration, inasmuch as it purported to 
limit in future defendant’s rights and interests 
both vested and contingent in the land, of the 
value of more than Rs. 100, and therefore, 
under cl. 2. s. 17, of Act Vlll of 1871, registra- 
tion thereof was necessary. JaMEYAT Rai v. 
Sultana. 57 P.R. 1875. ’ 

(209) — Where a mortgagor, having obtained 
a decree for possession of mortgaged property, 
on condition of depositing a certain sum in tbe 
Court, applies for execution, and, suing to 
recover wasilat, obtains a decree, his later pro- 
ceediogs are 5oim Where the JlighCourt 
in appeal simply confirms ihe decree of the 
Court below. TUFUZZUL ilOSSEIN KHAN 
V. Bahadoor Singh, 11 W.R. 205 = 7 B L.R. 
406, Note. 

Mortgage by Government ward without 
Court’s sanction — Validity of — See C.P. ACT 
XVII OF 1885, 8. 23. 17 C. P.L.R. 13. 

Tender of patta by mortgagees of parts of a 
Zamindari whether to be joint or several — See 
Mad. act Vlll OF 18C5, ir> M.L.J, 6. 

Rent Act — Sale of land for arrears — Rights 
of mortgagee - See Mad. ACT VIII OF 1865. 5 
M. 371. 

See Mad. act VIII of 18G5, lO M. 266. 

See U. P. ACT XII OF 1881. s. 8, 7 A. 596, 
P.B.=A. W. N. 1S85. 134. 

See Certificate of Ad.ministration— 
Issue of Certificate, 12 m. 255 . 

Principal and interest payable on default — 
Suit for interest alone on default— Second suit 
for principal and subsequent interest — Main- 
tainability — Suit to recover principal and in- 
terest due under a mortgage-bond — See CiV. 
PRO. Code, 1U08, a. 11 , 0 . II, r. 2 , 18 M. 
257. 
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^ortgage—contiuMcd. 

— Miscellaoeous— con^snwed. 

See Civ. Pro. Code, 1903, s. ll. 0. 11, r. 2 
L.B.R. 1893—1900. 14. 

Decree on Decree against mortgagor’s re- 
presentative. execution of— Contention that 
mortgage-property did not belong to mortgagor 
maiuiainability of-See Civ. Pro. Code,’ 
1908, s. 4(. ci. (c), 32 C. 2Gc. 

Letting by mortgagee to mortgagor— Rent in 
l.eu o .lUerest-Charge-Pcior mcnmbrance- 

See Cl\. PRO. LODE. 1908. s. 73. 9 M, 57. 

Suit by usufructuary mortgagee for mortgage- 
money not a bar to subsequent suit bv him for 
possession of mortgaged property— See CiV 
Pro. Code. 1908, o. Ii. r. 2. 15 m.l j. 374. 

11^^/ .rn ■ 2. 

11 Jl. 4C9. 

or mortgagee to establish 
rignc to attached property— See CiV. Pro 

O. XXI. rr. 97. 

99. 103, s. 47. 17 A. 222, P.B.=A.\V.N. 1895, 

Discharge of-Amount-CIaim to contribu- 

tion— See CONTRIBUTION, SUITS FOR— PAY- 

AIENT OF JOINT DEBT BY ONE DEBTOR. 2 A 
oU/. 

Discharge by payment as one of two joiut- 
mortgagoes— S>e DEBTOR AND CREDITOR. 20 
M. 461 = 7 M.L.J. 269. 

See Declaratory decree, Suit for — 
Reversioners, 8 A 70. 

See Decree— alteration or amend- 

MENT of decree. 2 A. 649. 

Decree for redemption — Construction —Civ 
Pro. Code. 1908, 8. 2 (12). O. XX. r. 12-Sei 

Decree — Decree, Construction of c 

M.L.J. 334, ’ " 

Document purporting to be absolute sale— 
Counter-deed by vendee agreeing to re-transfer 
to vendor on payment of debt— Mortgage and 
not sale— See Deed— CONSTRUCTION OP 
Deeds, 23 M. 114. 

Contract of — Letter embodying terms of 
equitable mortgage— See DEPOSIT OF titlp 
DEEDS. 13 C. 322. 

See Ejectment, Suit for, 3 Agra 

JtV0 V 4 8* 

Decree Suit by decree-holder against pur- 
chaser for value of standing crops— See 

Emblements Doctrine of, 13 M. 15. 

See Estoppel— Estoppel by conduct 

Marsh 569. ’ 

6’ee Evidence— Miscellaneous Docu- 
ments, L.B.R. 1893—1900, 212. 


I continued. 

Miscellaneous — continued. 

Mortgage Contemporaneous oral agreement 

~5’ee Evidence— Parol evidence, 7 M. 

Court attaching property, competency of, to 
mquire into — Lien of value beyond its juris- 
diction— Pendency of insolvency proceeding 
against judgment-debtor, effect of. on execu- 
tion See Execution of decree— appli- 
cation FOR EXECUTION AND POWERS OF 

Court, 6 b. 584. 

Hindu law — Decree against undivided 
brother Mortgage of family property — See 

Execution of decree— Mode of exe- 
cution, 10 M. 316. 

Transfer of Property Act, s. 43— Mortgage by 
Muhammadan woman and her eldest son of 
entire estate — Suit on mortgage — Kxoneration 
of other children — Subsequent death of one of 
them — Increase in tbe share of mortgagors— 
Liability of such increased share to mortgage- 
debt — See EXECUTION OF DECREE— MODE 
OF EXECUTION, 18 M. 492. 

See Fraud -Fraud, Elements of and 

PROOF OF. 1 A. 303. 

Of property by guardian without obtainiog 
sanction — See GUARDIAN — DUTIES AND 
POWERS OF GUARDIAN. 10 C.L R 547. 

See Guardian — Duties and powers of 
guardian, 22 M, 289 = 9 M.L.J. 64. 

See Hindu Law— alienation. 5 B.H.C, 
A.C. 217, 

By managing member, not being father — See 

Hindu Law— joint family, 7 B. 9i. 

See Hindu Law— joint family, 2 M. 
339. 5 M. 133, 6 M. 193, 8 M. 388. 

See Hindu Law — partition, 15 M 234. 

Mortgage by bead of mutt subsequent to ex- 
comm unical ion— Whether biodiog on 8UCC63^ 
aor— 5ec Hindu Law— Religious endow- 
ment, 18 M. 359. 

See Hindu Law— usury, 22 B. 86. 

See Hindu Law— Widow, 2 A. i4i. 

See Interest— Cases where interest 
was not specifically provided for. 22 
M. 339. 

Mortgaged property situate in different dis- 
tricts — Buit in the Court of one district-^ 
Subsequent suit in the other Court — Splitting 
up causeofactioQ— See JURISDICTION — SUITS 
FOR L.AND. 7 C. 739=10 C.L.R. 263. 

See Land Suit, 64 P.R. i902. 

Lease of mortgaged property by usufruc- 
tuary mortgagee to mortgagor — Hypothecation 
of same property as security for rent— Suit fo^ 
rent in Revenue Court — Suit for enforcing 
lien in Civil Court — Civ. Pro. Code, 1877, 

—See Lease— General, 4 a. 180=A.W.N. 
1882, 47. 

See Lease— ZURIPESHGI lease, 2 Ag» 

122 . 
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Mortgage — continued. 

14. — Miscellaneous —continued. 

Lessor describing as mortgagee — Representa- 
tions to be made good — See LEASE — MISCEL- 
LANEOUS. 27 C. lOOJ. P.C. = 27 I. A. 103 = 4 C. 
W.N. 565. 

Suit by mortgagee for possession of the mort- 
gaged property — luhtalinent, default in pay- 
ment of — Cause of action, recurring — See LIMI- 
TATION— GENERAL. 8 O.C. 286. 

Suit on — Acknowledgment or part-payment 
by mortgagor — Effect on previous purchaser of a 
portion of the mortgaged property — See LIMI- 
TATION ACT, 1908. ss. 19. 20, 2l. cl. 2, 9 
C.W.N. 868=32 C. 1077. 

Receipt of rent not payment of interest — See 
Limitation act, 1908, s. 20. 2 M. 165. 

Lease— Payment of rent, effect of — See LIMI- 
TATION ACT, 1908, s- 20, 3 M. 67. 

Unregistered mortgage — Receipt of profits 
—See Limitation act, 1908, s. 20, 7 M. 539. 

Adverse possession — Receipt of rent for over 
12 years— LIMITATION ACT. 1908, s. 28, 
7 M. 26. 

Suit for compensation for breach of an im- 
plied contract between mortgagor and mort- 
gagee — Limitation — See LIMITATION ACT, 
1908, arts, 97, 115. 116, 120, 8 O.C. 166. 

Instalment bond hypothecating land as 
security — Power of sale given to creditor on 
default at payment— Suit to recover the debt 
by sale of hypotheca — Limitation Act, art. 147 
— Personal remedy against mortgagor — See 

Limitation act, i 908, art. 147. 14 B. 377. 

Mortgagor and mortgagee, agreement bet- 
ween, allowing mortgagee to remain in posses- 
sion for fixed term after period lor redemption 
— Suit (or possession of property brought by 
heirs of mortgagor — Limitation — See LIMI- 
TATION act, 1908. art. 148, 6 B. 674. 

See Limitation act, 1908, art. 148, 2 
M. 226. 

Mrthoinodau Law — Ancestral debt— Purchase 
of estate in oxeoution — Mortgage by heir — 
Notice of debt— iSee Mahomedan Law- 
Debts, 8 C- 20 = 10 O.L.R. 226. 

See Malabar law— Joint F’amily, 14 

M. 38. 

Mortgage by gosha ladies — Absence of proof 
that contents were explained to them — See 

Paudanashin Woman, 18 m. 257. 

Parties to a suit— PARTIES TO SUITS 

— General. 10 m. ICO- 

Adverse possession against mortgagee not 
adverse possession against mortgagor — See 

Possession— ADVERSE possession, a. w. 

N. 1905, 4 = 27 A. 396. 

See possession— ADVERSE possession, 
2 P. R. 18GG. 

See POSSESSION— Miscellaneous, 6 O. 

C. 110. 


1 Mortgage — continued. 

14.— Miscellaneous— con/iiiued. 

By unauthorised person — Sul^sequent ratifi- 
cation, when effective — See PRINCIPAL AND 

AGENT— Ratification of agent’s apt, 
6 B. 4G3. 

Unregistered receipt, proof of payment recit- 
ed in — Admissibility of receipt — Extinction of 
mortgage-right— Ste REGISTRATION. 23 M. 92 
= 9 M.L.J. 124. 

See Registration act, 1866. s. 53, 1 a. 
236, P.B. 

Registered — Priority— See REGISTRATION 
ACT. 1908, 3 M. 73. 

Registration not necessary for an endorse- 
ment on a mortgage-bond releasing a specified 
portion of mortgaged property — See REGISTRA- 
TION ACT. 1908. s. 17. 27 A. 305 = A.W.N. 
1904, 266=1 A.L J. 693. 

Agreement to sell property to mortgagee, in 
writing not registered — Subsequent purchase 
with notice of agreement — See REGISTRA- 
TION ACT. 1903, s. 17. 12 M. 505. 

Unpaid consideration-money, or damages, 
suit ioc—See REGISTRATION ACT, 1909, 
ss. 17, 47. 29 B. 46. 

5ee Registration ACT, 1908, ss. 17, 49, 
3 A. 422. 

Unregistered, bond containing also a per- 
sonal undertaking — See REGISTRATION ACT, 
1908, 8. 49. L.B.R. 1893—1900, 124. 

Registered-deed— Notice of previous valid 
unregistered mortgage, eSect of — See REGIS- 
TRATION ACT, 1908,3. 50. 16 M. Il8. F.B.=3 
M.L.J. 54. 

See Registration act, 1909, s. 50. 2 B. 
H.C. 209, 12 B.H.O. 241. C B. 515. 

Revival of — after satisfaction by conveyance 
when permissible — See RES JUDICATA — 
General, 1 C.L.J. 337, 

Specific performance — Unpaid balance of 
—See specific PERFORMANCE, 2 M. 79. 

Contract to lend money on — Specific per- 
formance not enforceable— Damages, suit for 
—See Specific Relief act, 1877, s. 21 (a), 
8 O.C. 5. 

Mistake — Unilateral — Rectification, suit for, 
not maintainable— See SPECIFIC RELIEF ACT, 
1877, 8. 31, 8 O.C. 1. 

See STAMP act, 1879, s. 3, cl. 13, 11 M. 39, 
F.B. 

Definition of — For purposes of Stamp Duty — 
See STAMP ACT, 1879, ss. 3 (13), 5 (13), and 
arts. 29 and 44.27 C. 587=4 C. W.N. 524. 

See STAMP ACT. 1879. sch. I, arts. 5 (c), 
44 (a), 7 M. 209, F.B. 

See STAMP Act, 1879. sch. I, arts. 13, 
44 (a). 23 M. 207. 

Property sold subject to — Stamp — See 
Stamp act, 1879, sch. I, art. 16, 6 M. 18, F.B. 


C. VII— 46 
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orf^a^e— concluded . 

^^•"Miacellaoeoua— concluded. 

s '■ 

Receipt— Endorsement of payment on mort 
gage bond-6’ee Stamp Act. 1879 50^11 

‘‘rt. i5 10 il. 04. E.B. ’ “■ 

Mortgage in favour of managing member o^ 
joint Hindu iamily-Suit on morfga“e“y pe^: 
.on c aiming by right of surv.vorsnip-NecL'- 
siiy for succession cercidcate— 5ee SUCCES 
SION CEKTIKIC.TE ACT, 1889, s 

property mortgaged in 1879 

ss I, 67 

'n* effect of— See 
C V^N ^""5 act. 1882. 8. 52 9 

of mortgage for less amount- 

TU iNsJ-rT A° *0“ amount- 

s 135 22 m! 801.“*^ i-aOPERTV ACT, 1882, 

■' “*■ y- Value ol improve- 
VACUATION OP S CITS, 

p/operty-by holder of lile-mterest 
1827-Descent of mteroso to 

VatITg ITu. 

MortgageeB’ and Trustees’ Powers. 

See ACT XXVIII of 1866. 

Mortgagor. 

See Moktgage. 

Suit for account — between agriculturist 
mortgagor and mortgugee-Subsequeut suit 

mr possession whether maintainaole See 

Bom. act, XVII of is79, 7 b. 377. 

Mortgagor’s right to deduct amount of 

under decree from mort- 

Cn^n'p him— 6'ee GiV. Pro. 

CODE, 1908. 8. 35.0. XX. r. 6(3/. 17 B. 

against mortgagor enforcing lien— 

deerre-ui p’“ Pa'“Pasor to enforce 

aecreo— Giv. Pro. Code, 1877, s. 43 — aw civ 

Pro. Code, 1908 , o. Ii r 2 4 a 2 s 7 — a* 
W.N. 1882. 7. ■ ’ 

-lev n P°"s=ssion— Limitation 

Reg* II of 1802 — LIMITATION (tFnp 

BAD, 2 M.H.G. 382. HENE- 

Suit to recover profits from the mortgagee— 

'o' • ^ 

Mortgagor is a tenant-at-will of the mort- 
g^geo, buc not of the purchaser from him— 

See Presidency Causes Court<^ 

Act, 1982, s. 41, 3 Bom. L.R. 456=26 B 827 


Mosque. 

See MahoMEDAN Law — MOSQQE. 

See Mahomedan Law— Wakf. 

»» Manager or Superintendent of a 

7cl%^ tsT = 

Suit by managers of mosque for trespass 

property of mosque— See CiV. 

Pbo. Code, 1908, ss. 92, 93 , a.w.n. 1892, 

^ Punjab — Miscellane- 
ous. 19 P.R. 1904. 

^nds granted for support of — Attachability 
and alienability— 5ee INAM, 7 M.L.T. 349 = 5 

Ind. Cas. 455. 

Mahomedan Law— Custom— Public worship 
in mosque— Injunction restraining the defend- 
ants from interrupting religious ceremonies 
in a musjid — Interest of Inam or muowali to 
be protected — See MAHOMEDAN Law— CUS- 
TOM. 16 C. 448. P.C. = 18 La. 59. 

Mahomedan Law — Public mosque — Right 
to say “amin” — Injunction — See MahO- 

MEDAN Law— Miscellaneous. i3 a. 419, 

i? .P. 

See Mahomedan Law— Miscellaneous, 

1 C W.N. 76. 

See Mutwali, 81 P.R. 1869. 

Suit to recover land belonging to mosque, 
trustee alone entitled to maintain— Suit not 
maintainable by individual worshipper — See 

Parties to Suits— suits by Representa- 
tives of class. 23 M. 99. 

See Parties to suits — Suits by Re- 
presentatives OF CLASS. 7 A. 178, F.B.= 
A.W.N. 1884, 325. 

See Religious Institutions. 35 P.R* 
1871. 

Public mosque — Rights of worshippers to 
sue mutwalis or Superintendents — See RIGHT 

OF Suit— Public worship suits, Rights 
to. 3 A. 636 = A.W.N. 1881. 34. 

Services to be performed at a, suit to recover 
land from the produce of which the expenses 
of the service are to be met— 5ee SPECIFIC 
Relief act, 1877, s. 42, l Bom. L.R. 649 = 

24 B. 170. 

Suit for removal of trustee of, and for injunc- 
tion — Right to possession of lands attached to 
— 6’ee TRUST, 8 Ind. Cas. 525. 

Vaumia allowance to mosque — See YAUMIA, 

11 M. 283. 


Motap. 

(1) Motap, custom of . — The custom of motap 
exists among the Chudasama Garasias of the 
village of Kbarad in the Dbandhuka Taluk®* 
Malubhai V. SURSANGJI, 7 Bom. L.R. 821 = 
30 B. 220. 

{2j— Afofop, custom of . — Among the Jhala 
Garasias of Limri in Kathiawar, there exists a 
custom of motap. PfilTHISINGJI v. UMBD- 
SINGJI, 6 Bom. L.R. 98. 
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Mother. 

(1)— J/y^/ier’s act as guardian. — A mother 
can biud hersons, acting in good faith, as their 
guardian. MAJiBUL ALl v. SaiMATI MASNAD 
BIBI, 3 B.L.R. A.C. 54 = 11 W.R. 396. 

Certificate to mother of infant son — See ACT 
XL OF 1858. A.W.N. 1881, 11. 

Application by mother of illegitimate child 
to have the child removed from the custody of 
the father and placed under her custody — 
Mother being a prostitute — See ACT IX OF 
1861, A.W.N- 1887, 239. 

Appointed as administratrix of minor — 
Death of minor— Jurisdiction of District Court 
— Mother when hound to render accounts — 
See Bom. Act XX of 18G4, ss. G, 19, 3 B. 14. 

Illegitimate infant, mother when disentitled 
to custody of— See GUARDIAN— Genekal, 12 
M. G7. 

Suit by — on behalf of minor son for recovery 
of minor’s share from manager — I\Ialversat»on 
— Guardian — Relief by Court — See GUARDI.VN 

— Duties and bowers of Guardian, 3 M. 
H.C. 69. 

Evidence as to age — Horoscope — Mother’s 
testimony— Se!e HOROSCOPE, 13 0. 189. 

Mahomedan Law — Mother, if guardian of 
minor son — Right of mother to bind minor’s 
estate by mortgage or otherwise — See MAHO- 
MEDAN LAW— Guardianship, 29 c. 473 = 6 
C.W.N. 6G7. 

See MahOxMeden Law -- Marriage, 5i 
P.R. 1888. 

Mouruei Holding. 

(1 ) — Mourusi holding, jointly acquired and 
cultivated— Survivorship. — An ojcupanuy hold- 
ing was acquired by two out of four brothers, 
and not by the common ancestor, the father. 
The two brothers, and their sons after them con- 
tinued to cultivate jointly. On tho death of 
the only son of one of the brothers, the sous 
ot two brothers who had taken no part in the 
acquisition claimed to participate in the share 
of thoir deceased cousin. It was held that such 
share passed by survivorship to the sons of tho 
brother who was the original joint tenant, and 
that the plaintiffs had no right to succeed, 
i/efd also that the “hereditary tenant,” that 
is, the body of co-sharers, was not dead so as to 
open out a succession, and that neither the 
landlord nor any collateral heirs of the deceas- 
ed bad any foundation for claiming the interest 
in the holding enjoyed by the deceased. PREM 
Singh V. Bhaqwana,4 P.R. 1880. fE., 9 
P.R. 1891, Rev.; R.. 77 P.R. 1883. 86 P.R. 
1883, 109 P.R. 1894, 6 P.R. 1902, Rev. = 11 
P.L.R. 1903, 100 P.R. 1908, 23 P.L.R. 1910.] 

l2) — Garden planted by Mourasi tenant on h is 
holding — i'roprietor claiming share in produce 
of garden— Custom. — The plaintiQs, proprietors 
of mouza Butala, in tho district of Umballa, 
sued defendants, hereditary cultivators in that 
village, claiming the value of half the produce 


Uourusi Holding — concluded, 

of a mango garden planted by the defendants 
in their mourasi holding. Held that there 
was no custom proved by which a hereditary 
tenant, paying rent in cash, who plants a 
garden in bis bolding, becomes liable, in the 
absence of an agreement to that efiect, to share 
the produce with the proprietors. MASSANIA 

V. Labi Buksh, 14 P.R. 1880. 

Moveable Property. 

(1) — Standing crops — Limitation Act — Defi- 
nitions in Registration Acts. — Standing crops 
are not moveable property within the meaning 
of the Limitation Act. (8 B.L.R. 509, 510, 24 

W. R. 394, F.\ 3 C. 331, R.) The definitions 
in the Registration Acts are expressly given for 
the purposes of those Acts and ought not to 
govern the decision of questions raised under 
other Acts. PaNDAH GaZI v. JeNNUDDI, 4 
C. 665 = 2 C.L.R. 526. 

(2) — Growing crops if — Growing crops come 
within the category of immoveable property, 
notwithstanding that, for the purpose of 
Registration act, they have been dealt with as 
though they constituted moveable property. 
GOPAL CHANDRA BlSWAS v. KAMJAN SIRDAR, 
5 B.L.R. 194 = 13 W.R. 275. [R., 22 C. 877.] 

(3) — Limitation Act, XIV of 185*3, s. 1, cl. 2 
— Suit for damages — Crops damaged by defend- 
ant — Limitation. — Cl. 2, s. 1, Act XIV of 1859, 
applied to suits for damages where crops had 
been cut and stored by plaintifl and then dam- 
aged by defendant. MUST. MaNNOO BEBEE 
V. JUANDAR Kuan, 3 Agra 389. 

f4j — Fruit growing upon trees — Whether 
moveable or immoveable properly — Act XI of 
loG5 {Mofussil Small Cause Courf*), s. G— 
Registration Act, 1877, $. 3. — Fruit growing 
upon trees is moveable properly, and a suit for 
damages for the wrongful taking of such fruit 
IS one of a nature cognizable by a Small Cause 
Court. In the matter of the petition of NasIU 
Khan v. Karamat Kh.\N, 3 A. 168. [Cons., 
11 M. 193; R., 5 A. 5G1, F. B.J 

(5l — Rent if. — For tho purposes of Acts VIII 
and X of 1859, rent comes within the terms 
“ property ” and “ moveable property. ’’ 
MaHESUHANDRA CHATTAPADHYA V. GURU- 
PRASAD ROY, 5 B.L.R. 155=13 W R. 401. 
(i B.L.R. A. C. 177, D.) 

(6J — Act XXIII of 1861, s. 27 — Stone sugar 
mill — Moveable property. — A stone sugar mill 
is moveable, or personal, as contradistinguished 
from immoveable property. HURMUNGAL 
Singh v. athul Singh, 4 N.W.P. 15. 

(7) — Act XI of 1665, 5s. 6. 9 — Huts — 
” Personal property." — Huts are not moveable 
property within the meaning of s. 49 of the 
Small Cause Court’s Act, and cannot be seized 
in execution. R.\J CHANDRA BOSE v, 
DhARMO CHANDRA BOSE, 8 B.L.R. 510, DOte 
= 10 W.R 416. {F., 4 C. 665 = 2 C L.R. 526; 

Appr., 8 B.L.R. 508, P.B. = 17 W.R. 309; D., 
14 B.L.R. O.C. 201.] 
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Moveable Property— con^inwed. 

(8)-Ac^XI of 1865, s. Huts are 

not movoable property w.ch.n the-rneltg of 

Lm' 8 B L R Vhr p 

ft' W.R. 309. [F., 

^ 4 C 94r^' a r '^0 W.R. 8; 

O.C 201.] 

^i>ithouc possession — Sub- 
s^^nt hypotliecaiion loith posstssion^Prioritv. 

A prior hypothecation ol moveable propeciv 
s not postponed to a subsequent hypoLoeSu 
with possession. PkmaGaolIv. Ganpa i Rao 

Gopalghatatey, 2C.P.L.R.108 

^ of moveables — Laiv 

ss srsn'In Noiice-Tr. P. Act, 

iitp. The Indian Contract Act and the i^ansfer 
of Property Act do not recognize the non poL-es- 
sory hypothecation of moveables. The^rights 

to such a coutfact 
cXe stipulations 

nrinn. r contract, subject to the 

Th^P r-t^i conscience 

Ihere can be no foreclosure decree, as the term 

understood in Indian law, m respect of 

moveables. (13 C. 262. R J If a subLLnt 

the“tfm ?\ moveable property has notice, at 

siiph T acceptance of the transfer, that 

such property is already hypothecated to a 

hpM 7^^*^ ^ must be 

held bound by such hypothecation to the same 

ex en as his transferor. Such notice mus^“e 

actual notice. The transferee is not prupon 

1X7 areno'circum 

^ reasonable presump- 
Uon that the transferor in pos.sessicm of the 

proper y nag no right to make the pro- 
po^d transter. or that the property is al- 
re^y subject to some liability. A prior hy- 
pothecation of moveable property without 
possession is not postponed to a subsequent 
transfer of such property by the person iu pos- 
session thereof If the subsequent transferee has 
actual nonce of such hypotnecation at the time 
of the transfer being made to him. Regis- 
tration does not operate as notice of such 

hypothecation. Nanhuji v. Cuimna, 7 N.L. 

CPrR f? (2C.P.LR. lOS. 13 

L.P.L.R. 43. 10 A. 133, P.f 

(11)— Owner itt possession^Creation of lien 

of ^^^^^^of-Passing 
^ title to purchaser . good title to moveable 

property m the possession of the owner can be 
conveyed, notwitostanding he has created a lien 
DU the property. RaUANNA SADASHEO GAN- 
DLIv. RAMJI. 2C.P.L.R. 109, note. 
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Moveable Property— conftnued. 

Seld that under such circumsrances. the valu- 
tion made by theplaintifi ought to beaccepted 

aLt M- CHANDRA V. DHANRUP 

Mal, A.W.N. 1907. 227. 

(13)-Ru/e against perpefMiftes—App/ica6ifi- 
iy to moveable properly. —The rule against per- 
petuities is not confined to immoveable property. 

moveable property. 

? F Osborne, h R. 

Jl\r ' V. Laroche, 17 Ch. D. 369 at 

H. 122=10 Bom. L,R. 
IG = 1 Ind. Cas. 834. j 

If includes money — ACCOUNTS— SUIT 

" C.L.J. 270 = 12 C.W.N. 820 

= 35 0. 298. 

Standing timber is. under s. 3. Indian Regis- 

8. cl. 2.5 and s. 4 of the Gene- 
ral Clauses Act— 5ee BEN ACT Via OF 1885, 

«s- 144. 184. 193. sch. HI, art. 2. 7 C L.J. 

XO 6 . 

Debt secured by mortgage of immoveable 
property not moveable property— See ATTACH- 
MENT-SURJECTS OF ATTACH.MENT. 9 0. 511 
= 12 C.L.R. 445. 

Standing timber — Trees for cutting and con- 
verting into charcoal— Whether— 6’ee Civ- 

PRO. CODE. 1908 . 0. II. r. 2, 13 Bom. L.R. 

8 1 4. 

Conditional ^aIe of — Bond — Effect of noo- 
payment of debt within time limited— 5ee 

Conditional Sale, a.w.n. 1907, 93 = 4 a. 
L.J. 340. 

If includes money — Limitation Act, art. 145 
--6'ee Deposit in Court, 6 C.L.J. 535. 


nttfL of specific moveabUs- 

Rejusalofdejendanl to produce— Valuation put 
by plaintiff accepied.-Tae plaintiff sued for the 
recovery of certain specific moveable property 
which he valued at Rs. 1.360. and produced 
evidence to show that this was the value. The 
defendant refused to accept the plaintiff’s valu- 

produce the articles, 
which, he did not deny, were m his possession! 


See Execution of Decree— Mode of 
execution, 5 B.L.R. App. 27 = 13 W R. 

See Hindu Law— ancestral "Property, 
4 N.W.P. 63. 

Deposit of — Suit for recovery of the thing 
deposited — Limitation — See LIMITATION ACT, 
1908, arts. 49. 145. 5 Ind. Cas. 1=33 M. 66 = 

7 M.L.T. 282 = 20 M L T. 41. 

See Limitation act, lOOS. art. 89, 24 a. 
27 = 28 I.A. 227. P.C.=3 Bom. L.R. 576 = 8 
Sar. 142. 

See Mahomedan Law— Wakf, 24 A. 190 
= A W.N. 1902, 1. 

Mortgage of moveable property — Prior re- 
gistered mortgage — Subsequent mortgage with 
pos«e^sioa — Priority — See MORTGAGE — 
General. 5 L.B.R. 8 = 2 Ind. Cas. 351. 

Mortgage of — Delivery of possession of mo- 
veable property to mortgagee MORTGAGE 

—General. 6 O.C. 230. 

Hypothecation of moveables not accompanied 
by possession— Mortgageof chattels — Validity— 
See Mortgage— Miscellaneous, 9 C.W* 

N. 14. 
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Moveable Property — conchided. 

Trees— See REGISTRATION ACT, 1866, 3 
Agra, 157. 

Hereditary office — Dues incidental to- Na- 
ture of dues, whether moveable or immoveable 
property under Act XX of l8fi6-*See REGIS- 
TRATION ACT 1908. s. 17. 18 B- 92. 

See Registration act. 190S. s. 17. lo A. 
20=A.W.N. 1887. 270 

Suit for recovery of immoveable property and 
also — Leave of Court — See REMAND, A.W N. 
1887, 266. 

Cognizability of suit for enforcement of lien 
on moveable property by Court of Small Causes 
— See SMALL CAUSE COURT, MOEUSSIL. 

Jurisdiction ok— general, lO C.P.L.K. 
80. 

Huts — Moveable or personal property — Sec 

Small Cause Court, Mofussil, Jurisdic- 
tion of-General. 2 A O. 77 = 10 

W.R. 416. 

Small Cause Court — Suit to recover thatch 
— Moveable property — Question of title — See 
Small Cause Court. Mofussil Jurisdic- 
tion of— General. 7 B.L.R., App. 4i = i5 
W.R. 499. 

Mortgage of fruit of growing plantain trees 
— Mortgage of moveable property — Small Cause 
nature — Second appeal — See SPECIAL OR 
SECOND APPEAL -SMALL CAUSE COURT 

Suits, ii M.L J. 313. 

See STANDING CROPS, 22 C. 877. 

Fraudulent transfer of, validity of — See 

Transfer of property act, 1882, s. 53. 
16 M.L.J. 427 = 1 M.L.T. 351 = 30 M. 6. 

MuaH. 

(1) — Resumption of muafi on muafidar’s 

death — Subsequent setlleyuent on hisheirs—Their 
rights — Right of tenants who are joint owners of 
theholding, asagainst the tenant- ■ Acquisition of 
occupancy right — Punjab Tenancy Act, 18y7.s.5 
(1) (6). — Where after the death of a muatidar, 
the is resumed and ia settled with his 

heirs, the cx-niuafidar’s heirs are entitled to 
receive the rent from the land and are liable to 
pay the land revenue assessed upon it. They 
can exercise the rights of landlords over the 
tenants who actually cultivate the land. Un- 
less the cultivators can show that they have 
acquired a right of occupancy in the land, they 
must bo liable to ejectment at the will of the 
ex-muafidar’ s heirs, with whom the settlement 
is made. The more facts that the land is land 
owned in common by the whole village, and 
that some members of the proprietary body are 
the cultivators of the land do not give those 
cultivators right of occupancy under s. 5 (ll (6) 
of the Punjab Tenancy Act. Kartar SINOH 
V. PURAN. 3 P R. 1908, Rev. =5 P.W.R. 1908. 
Rev. = 180 P.L.R. 1908. 

(2) — Suit to recover land from person holding 
it invirtv^ of his office as a la-laynbardar — Plea 
that muafi has been resumed — Jurisdiction of 
Civil or Revenue Court — Punjab Tenancy Act, 
XlVof 1887, s. 77 (3) (m).— In a suit to recover 


Muafi— conefRded. 

possession, as proprietor, of certain land, which 
the defendant pleaded to be holding as ala 
lambardar , the issue is whether the plea of 
enjoyment of the income arising from the land 
as emoluments of the office of ala lambardar is 
valid, or, in other words, whether the Muafi 
had or had not been resumed and therefore the 
suit is cognisable only by the Revenue Court 
under s. 77 fm). BUL\KA SINGH v. NlHAL 
SINGH, 28 P R. 1895. 

See RIGHT OF OCCUPANCY— ACQUISITION 
OF Hight. 13 P.R. 1896. Rev. 

Muafidar. 

See Muafidar. 

Muchilika. 

See ACKNOWLEDGMENT. 8 JI.L J. 219. 

Clause in — Prohibiting alienation — Construc- 
tion— See Contract -CONSTRUCTION of 
CONTRACTS. 6 M.H.C. 248.- 

Civ. Pro. Code. 1882, s. 53 — Suit for enforcing 
execution of — Amendment of plaint by addition 
of nrayer for declaration — See DECLAR.VTORY 

Decree— Suit for— Suits concerning 

DOCUMENTS, 12 M. 481. 

Suit to enforce exchange of Patta and — See 

Jurisdiction of Civil Courts, 14 M. m, 
P.B. = 1 M.L.J. 661. 

Muchalka by tenant — Undertaking to pvy 
rent — Acknowledgment — See LIMITATION 
ACT, 1908, fl. 19. 22 M. 32. 

Decree ordering execution of muchalka and 
costs — Application for execution of muchalka 
— Application for realization of costs of prior 
execution proceedings — Step-in-aid of execution 
—See. Limitation Act, 1908, AitT. 182— 
Step in aid of execution. 24 M. 672. 

Muddata Kriyam. 

5ee Mortgage- Construction of mort- 
gage deeds, 7 M.H.C. 6. 

Mofussil Small Cause Courts, References by. 

See'ACT X OF 1867- 

Muhtarafa- 

Or trade-tax — See Mad. REG. XXV OF 
1802, s. 4, 9 M. 14. F.B. 

Muhiint. 

See MOHUNT. 

Mujawar. 

Woman’s right to office of — See MAHOME- 
DAN LAW— WAKF, 3 M. 95. 

Position of— See RELIGIOUS ENDOWMENT, 
49 P.L.R. 1911 = 6 P.R. 1911=9 Ind. Cas. 
680. 

Mukadam. 

nSee BT. 11 AVD 12 VlC., C. 21. s. 60. 5 B. 1- 

Hukararidar, 

See MOKURARIDAR. 

Hukarrari Istemrari. 

See Mokarrari Ibtemuarl 
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Mnkhl. 

Custom as to the appointment oi^See CUS- 
TOM. 4 Bom. L.R. 264. 

Mokhtars and Revenue Agents, Pleaders Act. 

See ACT XX OF 1865. 

Muktear. 

See LEG4L Practitioners-Muktrar. 

See Mooktear. 

Hulgainidar. 

Not liable to pay increased rent on enhanced 
assessment and local cess— See Land TENURE 
—IN Kanara, 4 B. 47S. Note. P,J. 1879. 294. 

Mulgeni-holding. 

See Landlord and Tenant— abandon 

MENT OF TENURE. ETC.. 15 M. 67 = 2 M.L J. 
13 ■ 

UulgeDi Kabuliyat* 

See Enhancement of rent— Enhance 

MENT, Right of, 3 B. 154, 

Mulgeni Lease. 

{!)— Mulgeni lease— No provision for re-entry 
on alienationcontrary to terrns of lease— Validity 
of alienation— Rights of mulgar.— In the absence 
of any clause for re-entry in the event of aliena- 
tion by the mulgenidar contrary to the terms of 
the lease, the mulgar cannot treat the aliena- 
tion as void and rpcover possession from the 
alienee- NARAYAN DasAPA v. ALI SAIBA 

18 B. 603. [F., 21 B. 195 ; Cons., 26 M. 157 = 12 
M.L J. 189.] 

(2)— Mulgeni lease— Payment of rent in kind 
^Assessment payable by Mulgar— /ncrea5e in 
assessment— liable to pay the increase- 
interest over arrears of rent payable in kind — 
Interest Act {XXXII of 1839) -Contract Act 

(IX 0/ 1872), s. IZ- -Unliquidated damages 

Under the terms of a Mulgeni lease, executed 
on the 25th September. 1869, the Mulgenidar 
(tenant) agreed to pay the Mulgar (lessor) rent 
of five and a quarter khandies of rice every year, 
and the latter to pay the Government assess- 
ment of Rs. 6-14-6. It was also agreed that 
rent settled should nob be reduced or enhanced. 

At the revised survey settlement the assessment 
was increased to Rs. 16-12-0. The Mulgar then 
having sued the tenant for the arrears of rent 
for six years preceding the suit, with interest, 
the tenant claimed refund of the increased 
assessment which he paid and for which the 
Mulgar was liable : Held, (1) that the amount 
of assessment Rs. 6-14-6, mentioned in the lease 
as being payable by the Mulgar. must be deem- 
ed to refer to the assessment as it then existed, 
irrespective of the question of its reduction or 
enhancement thereafter : that, therefore, the 
Mulgar remained liable to pay the enhanced 
assessment; (2) that, as the tent was payable in 
kind, the arrears of rent were not such a debt 
as was contemplated by the Interest Act. 1839, 
which required that there must be a debt or 
sum certain at the time when the promise was 
made to bring it within the operation of the 
Act ; and there was no debt certain at that time 


Mnlgeni concluded . 

because the market value of rice then need not 
have necessarily been the same as the market 
value at the time of the breach of the contract ; 

interest recoverable under 
Act, 1872, as damages for breach 
o he contract to pay rent : since a suit to 
recover the money value of the rent in kind 
was a suit to recover unliquidated damages 
which were measured by the market value of 
the goods deliverable under the contract on the 
dav they ought to have been but were not 
e t\ered, and interest could nob run upon un- 

Hquidated damages. Narayan Ramchan- 
dra Bfiatta V. Manager NAgappa. 12 
Bom. L.R 831 = 8 Ind. Gas. 411 = 34 B. 506. 

(3) Landlord ond fertunf — Mulgeni lease — 
Lnhancement of assessment— Who should pay 
enhanced assessment.— In a mulgeni lease, the 
T^ttadar is liable to pay any enhancement in 
.Tovernment revenue, and he cannot claim pro- 
porMonate C'^ntribution from the tenants. 

1 Venkamma HEOADTHI, 9 

o = 9 M.L.T. 335. /20 M.L.J. 640, 

^■'3. M.W.N. 1910, 333, 7 Ind. Cas. 

o21, F-) 

~~Landlord and fenowf — Jlulgeoi tenure 
— oudden enhancement of Government assess- 

0/ tenant to contribute rateahly 
to the increase — Madras Revenue Recovery Act 
III 0/ 1864). — Where Government assessment 
on land let under mulgeni-iQnavQ is suddenly 
increased, the landlord alone should bear the 
^i^i^rease under the provisions of the 
Madras Revenue Recovery Act, and the tenant 
cannot be called on to contribute rateahly to- 
wards the increase. VenkataramANA AITHA- 
UA V. Nagappaya. 8 Ind Cas. 428. (20 M. 

L.J. 640, P.B., 8 M.L T. 173, 7 Ind. Css 321. 
i' ■) 

Mulgar— Mulgenidar— Liability to pay en- 
hanced rent— Sec Mad. ACT II OF 1864, 33. 1, 

35, S M.L.T. 173 = 20 M.L J. 640 = 7 Ind. Cas. 

321 = M.W.N. 1910. 333. 

See Landlord and Tenant— Forfei- 
ture. 6 M. 327, 17 M. 218 = 3 M.L.J. 237. 

Alienation — Stipulation in lease against 
attachment and sale, validity of — Condition 
against alienation— Right to re-enter— See 

Lease — Construction of Lease, 7 B. 256. 

See Lease -Miscellaneous, 2 Bom. L.R. 

119. 

Mulgeni Tenant. 

Not liable to pay increased assessment — See 

Landlord and Tenant — Tenants’ Lia- 
bility FOR rent. 6 M.L.T. 200. 

Mulki Papers. 

Evidentiary value of — See TITLE, 16 C.W. 

N. 683. 

MuNraiyat 

Rights of — in the Sontbal Pergannas, when 
transferable — Whether whole or portion of such 
right transferable — See SONTHAL PERGAN- 
NAS. 2 C.L.J. 77=32 C. 1014. 
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Haltifarionsnees. 

See Misjoinder. 

(1) — Misjoinder. — It is illegal to join different 
causes of action in one suit against different 
parties, where each of these parties has adistinct 
and separate interest {e.g , a joint action, for 
price of timber, against persons who purchased, 
each one pair of timber from plaintiff separate- 
ly from the other, is illegal.) R.AROO SIRCAU 

V. Massim Mundul, 21 W.R. 206. 

(2) — Sevarate causes of action against several 
defendants— Single suit whether maintainable. 
— It is the duty of the Courts to reject plaints 
when brought against several defendants for 
causes of action which have accrued against 
each of them separately, and* in respect of 
which they are not jointly concerned. In the 
present case, the several defendants had no 
common interest in the land to the south of 
the boundary lino which the plaintiff disputed, 
and it by no means followed that, because the 
line might have gone too much to the north in 
that part where the plaintiff's estate abutted 
upon the estate of one of the defendants to the 
south, it was also too much to the north in 
those parts where the plaintiff's estate abutted 
on those of the other defendants. .Although it 
cannot be laid down as an inflexible rule that 
all the defendants in a suit must have a joint 
interest in all the matters of the suit, yet the 
causes of action against the several defendants 
ought not to be, as they were in this case, 
wholly distinct and unconnected with each 
other. BAROO MotEE LAD v. RaneE, THE 
WIPE OF MAHARAJ BHOOI* SlNGlI, 8 W R. 
64 = 2 Ind. Jup. N.S. 24S [R , 11 W.R. 513. 
11 W.R. 397. 9 C.PL.R. 125; D., 11 W.R. 
273.] 

(3) — MuUifariousness — Objection — Joinder of 

causes of action — Permission to withdraw— Pro- 
cedure. — It is too late for defendants to object 
with effect to a suit on the ground of multifari- 
ousnoss, after it has been fully tried and decided 
on the merits ; but the objection is one which 
a defendant has a right to raise on the scltlo- 
ment of issues, or on a motion to take the 
plaint off the file. (8 W. R. Cl. R.) [E.. 20 

W. R. 147,] Where there has been a ini«join- 
dor of causes of action against different 
persons, and the proper stamp fee on the 
plaint having been paid, plaintiff prays for 
leave to withdraw his suit against all except 
one defendant, the Court may perhaps permit 
the suit to proceed against such defendant or 
defendants alone, but it cannot exercise that 
option for plaintiffs, who insist on their 
right to proceed against all the defendants. 
MUNSHI MANIRUDDIN AHMED V. BABOO 

Ram Chund. 2 B L.R., A.C., 341 = 11 W.R. 
273. [F., 20 W. R. 147. J 

Misjoinder of causes of aclion—Combined 
causes of action — Jurisdiction. — Whore a suit 
is brought for the reooverv of a sum contract- 
ed to ho paid, and for cancellation of a kistbun- 
dee alleged to have bosn executed, under 
dtdress, also for a sum of Rs. 203 deposited on 
account of that kistbundee, the (suit is not bad 
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for misjoinder of causes of action. Combined 
causes of action may be brought in the Court 
which has jurisdiction to the full amount of 
such combined causes of action. KiNNOO 
Monee Debia V. Shohor.am Sircau. 3 W. 
R. 127. [F., 7 W. R. 409.] 

15 ) — One suit to set aside several transactions 
entered into by guardian with different persons 
— Misjoinder of causes of action— Objection not 
taken by parties— Disynissal of suit.— A guar- 
dian of a Hindu minor alienated the minor’s 
property by mortgage and sale to different 
persons. A single suit was brought to set aside 
such alienations nine in number, and no relief 
was sought against tbe guardian. The suit 
was remanded by the High Court on account 
of the Sub-Judge not having properly framed 
the issues. Held that, as each of these aliena- 
tions in fact constituted a separate cause of 
action, and inasmuch as they are supported by 
different defendants, they should have formed 
the suhi-ot of several suits, and that it was not 
necessary at that stage of the case in regular 
appeal to the High Court, to direct that the whole 
or any portion of the suit should be dismis- 
sed by reason of misjoinder, when no objection 
bad been raised by the parties themselves. 

Mata Pekshad v. Musst. Bhugmanee, 

IN.W.P, 128. 

(G)—Act Vin of 1859. s. Q—Siiit to set asUie 
sale-deeds — Misjoinder of cause's of action— 
Order of Court to file se.parate plaints, effect of. 
— D, the husband of the plaintiff, conveyed to 
her all his immoveable property by a deed of 
gift after squandering away all his moveable 
property. As he continued to live at an ex- 
travagant rate, he became deeply involved 
t and in order to clear off his debts, there were 
I executed by him and one B, who professed to 
I act as general attorney for the plaintiff, a 
I succession of sales and mortgages, which result- 
: ed in the total dissipation of all the property 
I comprised in the deed of gift. Consequently 
the plaintiff instituted a suit against the 
defendants and several other persons, claiming 
to invalidate the conveyances and sales, of 
I which some had been confirmed by decrees, or 
had been made in execution of decree, and 
which related to land situated in two different 
zillabs. The Court of first instance, at the 
first hearing, passed an order, purporting to be 
one under a. 9. Civ. Pro Code, for the trial of 
tbe several causes of action (alloged by the 
plaintiff) separately, and further directed the 
plaintiff to file separate plaints. On appeal, the 
High Court, though holding that the plaint as 
originally framed should have been rejected on 
the ground of misjoinder, nevertheless proceed- 
ed to dispose of the appeals aa the parties did 
not object, and as the result of the order of the 
Court of first instance file separate plaints 
might bo regarded as the institution of new 
suits. They accordingly dismissed the suits 
relating to the property in a district outside the 
jurisdiction of the Court of first instance, and 
in those suits in which, by reason of the value 
being les.s than Rs. 5,000, the appeal lay to the 
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District Judge, they returned the appeals to 
the appellants tor presentation in the proper 
Court. Held that the direction of the Court 
of first instance, was not within the scope 
of s. 9, Civ. Pro. Code, as that section does 
not require the plaintiff to file separate 
plaints, but provides for the separate trials of 
the several causes of action contained in the 
one plaint filed on the instituti .n of the suit. 
Mpssumat RL'TTA Bebee V. Dumree Lal, 
2 N.W.P. 153. 

(«) — Each alienation by guardian, a distinct 
cause of action — Single not inaoitainable to 
set aside several alienations. — in this case the 
High Court remarked, with regard to the suit 
generally, that the plaint had been framed in 
a manner greatly calculated to embarrass the 
defendants. Each alienation by the plaintifi’s 
guardians constituted the root of a distinct 
cause of action, and the first Court ought not 
to have entertained a suit which combined 
several of them in one plaint. LOOLOO SINGH 

V. KA.JENDRA Laha, 8 W.R. 364. 

i8)-~J*roperty in hands of several defendants 
under different alienations— Suit to recover — 
Distinct cause of action. — The property in dis- 
pute, in this case, was claimed by the plaintiff 
as having originally belonged to her husband 
and then to her sou ; she alleged that it had 
passed into the hands of the different defendants 
by several acts of wrongful alienation to them 
effected at different times. The first Court was 
of opinion that the causes of action sued upon 
were several and distinct as against the several 
defendants, but. nevertheless, tried the case, 
as a whole and gave a determination on the 
merits in favour of the defendants. On appeal 
by the plaintiff, the Principal Sudder Ameen 
ruled that, under the circumstances of tbo case 
there was no ground for the plaintiff bringing 
separate suits, /feld that the Principal Sud- 
der Ameen was entirely wrong in his conclu- 
sion, and that he should have given effect to 
the objection which was made before him, and 
tried the case as one made up of so many 
separate suits against so many different defend- 
ants. Golam Mustafa Khan v. sheo 
SUNDARKE BURMONEE. jO W.R 187. [D. Jo 

W. R. 304 : D., 11 W.R. 397.] 

(9)— Several Hindu widoios, joint suit by, on 
dispossession — Purchaser defendants, distinct 
acts of taking possession by— Suit bad on account 
of multiplicity.— Thxoo out of the five sons of a 
Hindu having died one after another, ever 
since their deaths, plaintiffs their widows, were 
holding possession of the respective shares of 
their husbands in co-parcenary with the co- 
sharer-defendants, the other two surviving sons. 
These co-sbarer defendants created debts in 
collusion with the other defendants and the 
latter purchased the property at auction and 
dispossessed the plaintiffs of their shares therein. 
Plaintiffs accordingly sued jointly to recover 
possession of the said shares of their husbands. 
The Principal Sudder Ameen found that the 
husbands of the first and third plaintiffs both 
died before their father. It followed from such 
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finding that the ladies never had any right in 
the property in question, and also that, though 
the second plaintiS^s right to a share appeared 
to have been made out still, as she too had 
chosen to sue jointly with the other two plain- 
tiffs to obtain .3-5ths of the property, as of 
joint right, she was not entitled in this suit to 
recover l-3rd on another, namely, her several 
right. The taking posses.sion of the property by 
the purchaser defendant.*? was not one act but 
three distinct acts of three persons without 
concert with each other. The suit was thus in 
reality three suits against so many different 
defendants, and the lower Court ought to have 
sustained the defendant’s objection that the 
suit was bad on the ground of multiplicity and 
should have insisted on the plaintiff’s making 
election of a cause of action and of a defendant 
upon which and against whom they would 
proceed. HURRO MONEE DOSSEA v. ONOO- 
KOOB Chunder MOOKERJEE, 8 W.R. 461. 
[/?., 7 B. 289; D., 16 B. 608. J 

(10) — Sates to different Vendees on different 
dates, single suit not maintainable to set aside — 
Misjoinder. — Admitting the validity of certain 
objections presented by tbe defendants under 
s. 348 of Act VIII of iSoO, one of which was 

that this suit being brought for cancelinent 
of sale transactions of different dates in 
favour of difforent vendees, is multifari- 
ous and consequently liable to dismissal,’'^ 
tbe High Court confirmed tbe decree by which 
the lower Court had dismissed the suit on the 
merits, but, declared expressly that the High 
Court proceeded on tbe ground that there bad 
been misjoinder and not on the merit.-^. BANEE 
KuisHUN V. KOONDUN LAL. 2 N.W.P. 221. 
[D.. J6A. 279 = A,W.N. 1894, 82.] 

(11) — Joinder of causes of action — Claim 
against different portions of property — Where 
the plaintiff claims to recover po.ssession of 
two distinct portions of a property from 
which he has been dispossessed at different 
periods and under different circumstances, 
and claims them under tbe same title and 
from the same party, there is no impro- 
priety in the two claims being joined in one 
suit. JANOKEE CHOWDHRANEE V DWAR- 
KANAUTH Chowdhry, 1 Hay 555. 

{\i)— Alienations by deceased member of un- 
dividtd family — One sui( against all the alienees 
— A suit brought against a number of alienees 
of a deceased member of an undivided family* 
for tbe recovery of family property illegally 
alienated by him, is not bad for multifarious- 
ness. It is most desirable that the whole of 
the alienations should be at once before the 
Court called upon to decide tbe question in 
order to secure tbe soundness of the particular 
decision and perhaps the avoidance of discor- 
dant decisions in different eases upon facts very 
nearly the same. VaSUDEVA SHANBHAGA v. 
KULEADI NARNAFAI, 7 M. H. C. 290. [Diss.r 
6 C. W. N. 585 ; F.. 11 M. 106. 12 M. 234, lo 
M. 19; R., 16 A. 279. 13 C. P. L. R. 9. 25 M. 

736 ,6 0. C. 379, 1 P. R. 1905 = 83 P- D. «• 

1905, 9 0.0.339,11 Bom. L. B. 34 = 33 o- 
293] . 
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(13) Suit to recover estate held by several 
persons under severaltiiles— Misjoinder K suit 
to recover an estate in the possession of several 
persons, who hold in difieredt portions by vir- 
tue of several transactions, should be dismissed 
formisjoinder. TeWAHEE RAGHONATH SAHAI 
V. SYED JIAHOMED NAZEER. 4 N-W.P. 108. 

(II ) — Suit by auction-purchaser for possession 
—‘Misjoinder of parties . — In a suit for posses- 
sion by the auction-purchaser of a talook, 
many of the former proprietors were added as 
parties who were themselves the cultivators of 
the soil, holding separate pos<e><sion of specific 
portions of land, and having their houses on 
the land. Held that separate suits must have 
been brought against person.s claiming separate 
portions of land. The whole community can- 
not be sued for all the lands in the village. 
Ram Chunder Paul v. Omora Churn Der, 
16 W.R. 153. 

11 .^) — Misjoinder of parlies and causes of 
action — 'rest — Effect . — Plaintifl obtained a 
decree in a previous suit, est.tbliahiug his title 
as proprietor of a number of \ illages constitut- 
ing one talooqua. Now he sues for mesne 
profits a number of person.^ who were severally 
in possession of the several cstitcs constituting 
the talooqa. Held that the suit was bad for 
misjoinder and must be dismissed. In consider- 
ing a plea of misjoinder in a suit of this nature 
it is not the plaintiff’s title which must be 
regarded but rather the wrongs alleged as the 
causes of action. If the alleged wrongs be 
distinct and separable committed by several per- 
sons and proceeding from no combination or 
conspiracy of such persons, the wrong-doers 
must respectively be sued separately in respect 
of their own ini.sfeasance, and they cannot be 
sued collectively in respect of wrongs to which 
they have been neither directly nor indirectly 
parties. Nor is the similarity of the claim any 
ground for joining in one suit claims which, 
though similar, are several and distinct against 
several persons. Nor is the convenience of their 
trial by one Court. KOONDUN LaL v. Rae 
HIMMUT SINGH. 3N.W.P. 86. [R.. 16 A. 279.] 

(16) — Misjoinder — Suitlo set aside alienations 
made during ininority — Purchasers, all of 
them joined in one suit . — A suit by a person 
against all the purchasers of bis estate, in 
portions, at difierent times from bis 
father’s widows during his minority, to 
recover the whole estate on the ground that the 
alienations are not binding on him, is not bad 
on the ground of misjoinder of cauf^es of action. 
The plaintiff claims bis share of the family 
property. Tho plaintiff’s cause of auction, 
the right, is bis relation to the family to 
which the property appertains, and on this 
right if established, and if ho is nototberwise 
barred from recovering, he will be entitled to 
that share wherever found. The fact that 
various persons during his minority have affect- 
ed to purchase parcels of tho property, does 
not destroy the unity of bis ground of action. 

It will lie upon those who purchased, upon tho 

0. YII-47 
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establishment of his right, to show that the 
sales which they sec up are oinding upon him 

Sami Chetti v, ammani achy, 7 M. H C 

260. C-R-.6 0.C. 379,9 0.0. 339, 33 B. 293=11 
Bom . L.R. 34.] 

(1 0 Causeofaction — Mullifariousness . — The 
suit was for a declaration that certain proper- 
ties were liable for the amounts of certain de- 
crees. The plaintiff alleged ihat the properties 
were those of his judgment-debtor, which bad 
passed intact to the admitted representative of 
the judgment-debtor, the principal defendant 
in the suit. The other defendants were nothing 
better than so many men of straw fraudulently 
set up by the principal defendant as ostensible 
purchasers. Held that, if iheplaiutiff couldprove 
his allegation, it could not be said that ho had 
joined several causes of action against different 
parties m one suit, for. in reality, he had but 
one cau-e of action again'^t one party, the prin- 
cipal defendant. Even if this were otherwise, 
the plaintiff could not benon-suited on account 
of the multifariousuess of his suit. Mr J. P. 

Wise v. Gureer Hoosein, Chowdhrv is 

W R. 271. 

(18)— Misjoinder of causes of action— Appellate 

Court, competency of, to try misjomed suits sepa- 
rately. -In tbi.s case the first Court held that there 
was no misjoinder, as tho s.uit was one for posses- 
sion against both delendants who opposed plain- 
tiff’s po^-session. and thus also oppot-ed plaintiff’s 
title by purchase ; further, that the dofondants 
set up one and tho same description of title 
{viz., putnee lease.s) against plaintiff and that, 
consequently, plaintiff had a common cause of 
action against both defendants. The first appel- 
late Court, however, held that each of tho two 
defendants had separate putnee leases of separate 
dates each lease conveying to each defendant a 
separate and distinct putnee right not com- 
mon to the other, defendant, who, on his part, 
had his own distinct right under another putnee 
lease, that thus the defence of each defendant 
on his title might he entirely different, and that, 
therefore, plaintiff could not join both defend- 
ants is one action. Tho Judge further observed 
that he could not make separate trials in the 
case, on appeal, and dismissed the plaintiff’s 
whole case as against both defendants. The 
High Court held that, even if there bad been a 
misjoinder of parties, the Judge need not, on 
that account, have dismissed the suit. He was 
in error in supposing that bo had not the same 
authority in appeal as Courts of original juris- 
diction have. He could have separated tho 
misjoined suits and tried them separately. The 
powers conferred on the Appellate Court by 
8. 39 of Act XXIII of 1961 are comprehensive 
enough to include such action on the Judge’s 

part. Shoroop Chunder Paul v. Mothoor 
Mohun Paul chowdhry. 4 w r 4oa rn 

12W.R. ii.] ■ 

(19)^Procedure— Mujonder— Multifarious- 
ness— Issue, Where a talookdar brought a suit 
against the zemindar and the several pur- 
chasers to set aside tho sales to them respec- 
tively of five putnee talooks sold for arrears of 
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rent due separately upon each, and the defeod- 
ancs at the earliest possible time put in a plev 
of misjoinder, the Judge not only framed an 
issue upon it, but other issues upon the 
question of fact involved in the suit, and. after 
t iking the evidence upon the diflerent issues, 
dismissed the suit upon the ground of 
misjoinder : Held that the Judge was right in 
having done so. Imkitnath Jh.A v. Roy 
Dhunpat Sing Bahadur. 9 B.L.R. 241= ! 
18 W.R. 288. [R., 7 B. 289.] ' 

h20)— Siiii /or possession — Dispossession — 
Cause of action, — In a suit to recover possession 
on the ground of dispossession by all the defen- 
dants in consequence of certain (Act X) deci- 
sions, held that there is but one cause of 
action, and that the fact that the defendants 
each claim to hold portions of the property 
under diflerent titles cannot make the suit bad 
for misjoinder. Mussamut Ackioo Bibee 
v. Lallah Ramchunder lall Sahai, 
23 W.R. 400. 

(21) — “Swif for declaration that lands were 
xoakf^Deiendants holding under distinct 
titles. — In a suit instituted for a declaration of 
the CJourt, under s. 15 of Act VIII of 1859, that 
certain lands and premises in Calcutta were 
wukf lands, under a certain towlmtnamah exe- 
cuted by the ancestor of the plaintiff, the 
authenticity of which was admitted, and that 
the defendants who were in possession might 
be restrained by injunction from recovering the 
rents of, or intermeddling with, the said lands 
or premises, and that it might be referred to 
the Court in chambers to appoint a proper 
person to act as mutwalli under the said 
towliatnamah, and that such mutwali, when so 
appointed, might be declared entitled to the 
said lands and premises, the causes of action 
were alleged to have ari.sen at various times 
within the last twelve years, and were distinct 
as to the several defendants who held by dif- 
ferent titles. On objection having been taken 
to the frame of the suit, the Court held that 
it was informal, as there was a joinder in one 
suit of several distinct causes of action, and no 
grounds were disclosed for relief in a suit in 
equity, and that the proceeding should have 
been by way of ejectment against each of the 
defendants. The suit was accordingly dismiss- 
ed. If the defendants in such a suit be 
intruders and strangers, there is no common 
cause against them, and they must be turned 
out by action of ejectment against each 
separately. MUZHUR HOSSAIN v. Dinobdn- 
DHO SEN. Bourke, O.C. 8 = Cor. 94. 

(22) — Fabrication of document — Ouster— Zlis- 
joinder of causes of action. — Where the plaintiff 
sued for possession, alleging that the defend- 
ants had fraudulently combined to avail 
themselves of a fabricated jamabundee paper 
as evidence for supporting their mokurraree 
claims, and bad thus ousted him (plaintiff) 
from the full enjoyment of his milkyut right, 
held that there was only one cause of action 
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and that the suit was not bad for multifarious- 

ness. Gujadhar Pershad Nabain Singh 
V. S.AHEbRoy. 19 W.R. 203. (Expi, 13 C. 
147.] 

— Landlord and tenant — Suit for khas 
possession by landlord — Plea of mukurruree 
title — Jamabandi papers relied on by defendant 
impeached by plaintiff -No proof as to forgery — 
Right to obtain declaration denying defendant's 
right to hold land at fixed rent. — Plaintiff sued 
to recover from the defendants possession of 
certain land, which was occupied by them and 
to which they set up a mokurruree title upon 
the footing of some Jamabundee papers. The 
plaintiff said that these papers were fabrici^ted 
and had been fraudulently made use of by the 
defendants with the knowledge that they were 
forged for the purpose of supporting their 
alleged mokurruree title. On this ground, be 
asked to have these papers declared forgeries 
and to recover possession of the land. He 
however failed to prove either that the papers 
were fabricated or that the defendants made 
use of them knowing their character as such. 
Ha\ ing failed in this, he however asked for a 
declaration that the defendants had no right 
to occupy the land, which wa.s the subject of 
the suit, at a fixed rent. Held that the plain- 
tiff was not entitled to have a declaration of 
this kind for two reasons ; firstly, a declaration 
of this kind could rightly be asked for only in a 
separate suit against eicb separate occupant of 
the land ; secondly, the plaintiff having chosen 
to prove a specific fraud against the defendants 
and having made his cauee of action entirely 
dependent upon that, he could not be allowed 
at the trial to succeed upon a matter which 
was entirely collateral to the fraud, and in tbo 
face of a finding that no fr^ud had been e.sta* 
blished. Saheb Roy v. gujadhar Pershad 
Narain Singh, 22 W.R. 221. 

(24) — Misjoinder of parties — Rent suif — Suit 
on engagement by different defendants. — Plain- 
tiff sued to recover rent on engagements enter- 
ed into separately with the different defendants. 
The Court passed a decree making each of the 
defendants liable for the whole sum claimed in 
the suit. Held, that there had been misjoin- 
der of defendants which had affected tbc deci- 
sion. Held, also that, if the decree had been 
passed making each of the defendants liable in 
proportion to the amount of rent which be bed 
engaged to pay, the High Court would not have 
interfered with the decision. MOHUNT 

OONA Doss V. Baboo Pookhur Singh. 23 
W.R. 133. 

(25) — Co-defendants jointlycharged with cos^ 

— One defendant compelled to pay whole cMts 
Suit for contribution instituted — Msa of 

der. — In a former suit brought against ^ 
present plaintiff and defendants which was ba 
for misjoinder of cause.s of action, the 
ants were charged with costs relatin,? 
causes of action with which they had no 
cern. Plaintiff who was one of those 
ants having been compelled ^ 
of the costs in the said suit, instituted 
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prosoot suit to recover the bsl^uce from his co- 
defendants in the former suit after deducting 
his own proper share. On appeal by the plain- 
tiff who was dissatisfied with the decree of the 
lower Court the respondents appeared ani 
objected that the suit was bad for misjoinder 
and the High Court accepted the objection and 
gave effect to it. observing that it was for the 
interest of all parties that the share ibat each 
party to the suit was equitabl}’ bound to con- 
tribute in respect of the costs paid by the 
plaintiff can be belter ascertained and any 
defences which he may make can be properly 
considered in a separate suit and that the com- 
bination of the claims against several contri- 
butors in one suit is a misjoinder of causes of 
action. BENI Ram v. HIDAYAT HOSSEIM. 

7 N W.P. 82. 

(26 ) — Cause of action — Misjoinder . — Where 
one of two decrees was based on an ikrac signed 
by a person not involved in the other, and 
lower Court held, in a suit for recovery of 
money in satisfaction of both decrees, that the 
cause of action in each was distinct, held by the 
High Court that a common cause of action was 
found in the joint liability of the parties. 

Mahomed Mirza v. Khajah ahdool 
Kareem, 25 W.R. 41. 

{27) — Usufructuary mortgage — Suit for pos- 
session of mortgaged property by redemption 
pending suit to establish title by purchase of 
equity of redemption — Different causts of action. 
— 8 the father of the defendants held as usu- 
fructuary mortgagee a ten biswas share of a 
certain village. Half of his share was recovered 
and hold by the plaintiff as proprietor. The 
remaining half, 3 which had originally 

belonged to 1) and J to H, was in the posses- 
sion of the defendants. 'The plaintiff sued for 
possession of this half with mesne profits on 
the allegation that the mortgage had been 
redeemed by the usufruct, and that he had 
acquired the rights of D and H, the one by 
auction-purchase in 1848, and the other in 1873 
by purchase from the sons of H. respectively. 
The defendants pleaded that they held those 
lands as proprietors, having purchased the 
rights of D and H in 1847 and 1851 respectively. 
They further pleaded that as the plaintiff’s suit 
against H’s eons in respect of the sale by them 
was ponding, the claim for possession in respect 
of that portion could not be maintained in the 
suit and also that, as the rights of D and H had 
been acquired under separate sales, the plain- 
tiff could not join these claims in one suit. 
The plaintiff replied that, assuming the claim 
to H’s share could not bo maintained on the 
basis of the alleged sale to him, he was never- 
theloss entitled to its possession in virtue of 
his right to D’s share, both shares having been 
jointly mortgaged. The High Court, in re- 
manding the case to the lower Appellate Gjurt, 
held that, as the defendants had failed to 
establish the sate of D’s share to 8 (their 
father), the plaintiff was entitled to have an 
account taken of the mesne profits, which, on 
taking the acoonnts, might bo found to have 
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accrued within six years before suit ; that the 
plaintiff was entitled to call upon the Court in 
the same suit to determine his claim to the 
possession of H s share and to any surplus 
mesne profits which might be found due lu 
respect of that share on taking the accounts 
The pendency of a suit to establish his pur- 
chase did not deprive him of the right to sue 
to recover possession from the mortgagee?, 
although it might be necessary to determine 
incidentally in the suit the question at issue in 
the other suit, and that, assuming the plaintiff 
to have established bis right to D s share but 
failed to prove the purchase of H’s share he 
could not. in the same suit, obtain possession 
of that share on the ground that it was mort- 
gaged jointly with shares they already held, aud 
with the share of D, for, according to his own 
avermeut, the mortgage-debt had been redeem- 
ed aud there was no longer any common liabi- 
lity which they were required to discharge 

Mohun Lall V. Jhummun Lall, 6 N.W P 


causes of action of several 
plaintiffs— Irregular joinder of, in one suit — 
Prayer for single relief -Specific direction in 
decree.— Tho plaint permitted to be filed in the 
first Court contained two separate causes of 
action on the part of two distinct plaintiffs, and 
the two plaintiffs purported to sue together as 
if they were joint plaintiffs seeking a remedy 
upon one cause of action. The plaint, notwitb- 
standingHhat it was double in its nature, con- 
tained but one prayer, viz., for the delivery up 
of ncA:asi papers. Without passing any specific 
decree, the first Court simply passed an order 
that the claim be allowed. Beld that to 
allow such a plaint to be filed was not merely a 
technical irregularity, but an incorrect proceed- 
ing liable to lead to the committing of injustice 
to the defendant. Beld, also that it was not 
sufficient for the lower Court to have merely 
passed such a vague order, but that it should 
have passed a decree amounting to a specific 
order upon the defendant to deliver up the 
papers. Ram OOOMAR SIRCAR v. KalEE 

Koomar Dutt, 10 W.R. 279 . 

(20)— Distinct causes of action against differ- 
ent defendants— Single suit not maintainable 
— Misjoinder of causes of aefion.— Plaintiff, the 
prayer of a hoondi, instituted this suit to 
recover the amount of the same makiog four 
persona defendants— the drawer of the hooqdi 
the acceptor of the hoondi, bis own endorsee of 
the hoondi, i.e., the person to whom he had 

endorsed it, but who afterwards re-conveyed it to 

him. and finally a person whom he alleged to 
be the person of whom the drawer was the 
agent. The High Court remarked that the 
combination of four such distinct suits in one 
and the same suit ought not to have been allowed 
by either of the lower Courts, Habeel BEPA- 
REE V. Choalmun Mah. 10 W.R. 263. 

(30)- Suit distnissed on ground of muUi/ari- 
ousness — Interference by High Cour/.— The 
High Court would generally refuse to interfere 
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MuItifarioQSDess — continued. 

in special appeal with an order of lower Court 
dismissing a suit on ground of multi^ariousness. 

Loke Nath Sircar v. Modfioo Soodun 

SHAHA, 2S W.R 69. 

Cil) — Pre-emption — Misjoinder of causes of 
action— Misjoinder of parties — Irregularity not 
affecting merits or jurisdiction— Ctv. Pro. Code, 
1977, s$. 45, 579. — In a suit for pre-emption 
against a number of defendants, it was sought 
to impeach two diflerent sales, each of which 
g ive a distinct and separate cause of action 
against different defendants ; there was there- 
fore misjoinder both of parties and of causes of 
action. The Court of first instance in which 
no objection was raised, gave a decree for the 
plaintiff, which was reversed by the District 
Judge on the ground of such misjoinder. Held 
that the District Judge was wrong, as the de- 
fect was not shown to have affected either the 
merits of the rase or the jurisdiction of the 
Court (s. 578, Civ. Pro. Code). Heid also that 
there would be no misjoinder where two differ- 
ent sales to the same person are sought to be 
impeached in one suit. KALIAN SiNGH v. 
Gur Dayal, 4 A. 163. [R., 2 A.L.J. 91. 2 C. 
L.J. 602 : Not F., 6 A.L.J. 926.] 

(32) — Suit for specific performance and pos- 

sessio^i— Subsequent purcliaser— Misjoinder . — 
The cause of action in a suit for specific|perform- 
ance of contract to sell land and for possession 
of land, concerns both the vendor and the sub- 
sequent vendee, and a suit against both is not 
bad for misjoinder of parties or causes of action. 
KRISHNASAMI V. SUNDARAPrAYYAR, 18 M. 
413 = 5 M.L.J. 164. [i2., il Bom. L.R. 545.] 

(33) — Sut< for declaration that mortgage' 
decree affects property comprised in mortgage, in 
which others have smee become interested several- 
ly.— Where, in a suit, by the mortgagee of pro- 
perties for a declaration that his mortgage- 
decree affected some of such properties, against 
the mortgagor and other person.'*, who had be- 
come interested in separate portions of such 
property severally, at sales in execution of other 
mortgage-decrees in respect of it, held that, as 
the plaintiff sued in respect of a single transac- 
tion affecting several items of property upon a 
single contract as between himself and bis 
hiortgagor, and as the plaintiff was compelled 
to sue by reason of the fact that, subsequent to 
the execution of his mortgage, several other 
persons had become interested in different por- 
tions of the property, which, as a whole, was 
the subject of his mortgage-bonds, the suit 
was not bad for multifariousness. BUNGSBE 
SlNQH v. SOODIST LALL, 7 C. 739 = 10 C.L. 
R. 263. 

Frame of suit— Joinder of defendants 
and joinder of causes of action — Civ. Pro. Code, 
3882, s. 28. — Where, in a suit for rent alter- 
natively against the tenant and his previous 
landlord, (the vendor of the plaintiff) upon an 
allegation by the tenant that the rent for the 
year in question had been paid to the previous 
landlord, the Court found that the tenant bad 
in fact paid the rent in good faith, held, the 


Mtiltifariousoess — continued. 

Court ought to give a decree against such previ- 
ous landlord, the frame of the suit beiog iin- 
objectionable under s. 28 of the Civ. Pro. Code. 
Madan Mohun Lal v. Holloway, 12 C. 
555. [P.. HI B, 516 = 9 Bom. L R. 482. 20 C. 

285: R.. 29 M. 50=16 M.L J. 39. 31 M. 252 = 
19 M L.J. 238 = 5 M.L.T. 292, 6 C-L.J. 190.) 

(35) — Suit for possession with alternativerelief 
for rent— Misjoinder of parties and causes of 

j action — Procedure — A suit for possesi^ion'against 
' several defendants, with a claim, in the alter- 
native. for arrears of rent, was properly framed 
and not bad for misjoinder of parties and causes 
of action, even where it appeared that the 
claim for possession was sustainable only against 
some of the delendants, and that a portion of 
the claim for reut was directed against some 
defendants, the other portion being directed 
against all the defendants. Having regard to 
the provisions of ss. 3) and 45 of the Civ. Pro. 
Code (1877) even when distinct causes of action 
are improperly joined, the Court, instead of 
dismissing the suit, should proceed to separate 
them and try them separately. JANOKINATH 

Mooker.iek V Ramrun.jun chucker- 
BUTTY, 4 C. 949. [R., 4 M.L.J. 288 = 19 M. 
211. L.B.R. 1872-1892, 355, 31 B. 616 = 9 
Bom. L.R. 482.) 

(36) - Parties — MuUifariousness. — The plain- 
tiffs who were the purchasers at an auction sale 
for arrears of rent were resi.ated by the defend- 
ants when taking possession. They sued one 
of the defendants only at first, as ho claimed a 
particular portion of the lands under the tenure. 
Thn suit was eventually dismissed on the ground 
that all the persons who were claimants of any 
part of the lands ought to have been joined as 
defendants. Then tbe plaintiffs brought the 
present suit against all tbe defendants. To 
this suit the latter set up various and distinct 
defences. The Subordinate Judge dismissed 
the suit for multifariousness. Held that there 
was no multifariousness as the plaintiffs’ claim 
was to recover possession against persons who 
were alleged to be joint trespassers. SHEII^ 

Omur ali V. Sheikh Weylayet Ali, 4 c. 
L.R. 455. [F., 13C. 147.] 

(37) — Multifariousness — Civ Pro. Code, 1883, 

s. 23 ( = 0. 1, r. 3, present Code^-Platnt reject^ 
ed for multifariousncss — Remand— Appe^^j 
Civ. Pro. Code, ss. 54.562. 588.— Where tw 
plaintiff claimed the ownership of the prope^ 
ties in suit through her late husband, *0 
alleged that her rights had been infringed a 
different times and by different sets of . 

ants, and it was found that the latter did n 
act in concert and did not combine together 
dispossess the plaintiff, AeW that there ^ 
separate causes of action against separa e s 

of defendants, and the trial could not 
as upon a single cause of action, and a ae 
provision of law cannot evaded on 
ground of convenience- [«.. 9U.G. ops'-J . 
the first Court rejected the plaint on 
ground of misjoinder of causes of action an 

defendants, and the lower s. j the 

uponappeal set aside the orderand reman 
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case for decision on the merits, an appeal lay 
to the High Court nt.tler s. 588 against that 
order as an order ui der s. 56i2. Civ. Pro. Code. 
Ram PRAS.AD V. S.M. Sachi Dassi. 6 C.W.N. 
585. [Diss., 1‘20 P.R. 1907.] 

{SS)—Mi$joitid€r of causes of action — Multi- 
farious suit- Civ Vro. Code, 1877, ss. 28. 45 

By the Full Bench. Mahniood, J , dissenting. 
—Where several distinct causes of action are 
alleged against distinct sets of defendants who 
are not jointly liable in respect of each and all 
of such causes of action, a suit against all the 
defendants jointly is bad in law, and the plaint 
is liable to bo rejected. NarsiNGH DaS v. 
Mangal Durey, 5 A. 163. FB. = A.W.N. 
1882, 202. [F., A.W.N. 1883. 230. 4 L.B.R. 

183 ; . 11 A. 33 : i?.. () A. 106. 13 C 147, 

16 A 279. 29 P.R 1894. 9 C.P.L R 125. 13 C. 
P.L.R. 9, 3 L.B.R. 19l. 11 Bom.L.R. 499.] 

(39) — Suit for pre-emption — Misjoinder — 
Civ. Pro. Code, s. 45 — A single suit to enforce 
a right of pro emption in respect of two sepa- 
rate sales by two owners, though made in favour 
of the s.imo purchaser, is bad for misjoinder of 
defendants as well as nf causes of action, and 
is liable to bo dismissed on that ground. 
Bhagwati Phasad GIR V. BINDF.SHPI GlR 
€ A. 106 = A.W.N. 1883.229. [R.. 9 C P.L. 

R. 125. 6A.L.J. 926, ll Bom. L.R. 499.] 

iiO) — Misjoinder of parties and causes of 
action — Relief asked common to the defendants 
joined— Practice— Civ. Pro. Code, 1882, s. 28. 
—The plaintiff owned a godown in Bombay. 
He agreed with I^Iossrs. Khimji Vishram 
(defondr*nt9 Nos. 1 — 6) to let the godown from 
Ist May 1906 for a fixed term of 12 months. 
At the date of the agreement, the godown was 
in the occupation of Messrs. Nensy Khairaz 
& Co. (defendants Nos. 7, 8). The plaintiff 
sued the two sets of defendants to recover from 
either the one or the other set a sum of money 
for rent of his godown. Mo.«8rfl. Khimji 
Vishram alleged that they did not get posses- 
sion of the premises in terms of the agreement, 
that they obtained possession of only one 
compartment out of three on the 22nd May 
1906. in consequence of which they bad to hire 
other premises. The second set of defendants, 
Messrs. Nousy Khairaz(t: Co. contended that 
there was an oral agreement with the plaintifi 
that they should occupy the god wn till the 
end of May 1900, that they gave up possession 
of a portion of the godown before the 22nd IMay 
1906, and on the 22ud May 1906 they gave up 
possession of the remaining portion to the 
plaintiff and the first set of defendants, Messrs. 
Khimji Vishram & Co. It was objected to this 
suit that it was bad by reason of misjoinder of 
parties and causes of action : — Held, dis- 
allowing the objection, that the subject matter 
in respect of which the plaintiff sought relief 
against both sets of defendants was rent of his 
godown. It was the same matter as regards 
both sets of defendants and both sets of defend- 
ants were interested in the adjudication of 
questions involved in the suit and there wore 


Multifariousness — confinu^d. 

many questions of fact which were common to 
the case of both sets of defendants. The object 
of s. 28 of the Civil Procedure Code is to avoid 
multiplicity of suits if it could be doue without 
embarrassment to any of the defendants. The 
general principle governing the joinder of 
defendants would seem to be that there inu.st 
be a cause of action in which all the defend 
ants are more or less interested although the 
relief asked against them may vary but tb.i* 
separate causes of action against separate 
defendants quite unconnected and not invol- 
ving any common question of law or tact 
cannot safely be joined in one action. MAV.II 
v. KUVER.JI. 9 Bora L. R. 482 = 31 B. 516. 

[R.. 11 Bom. L.R. 499. 18 M.L.J. 238 = 31 
M. 252.] 

(41) — Practice — d/isjoindcr of pariies — Mis- 
joinder of causes of action — Plaint, amendment 
of , in appeal — Plaintiffs and first defendant are 
members of a joint Hindu family. The second 
defendant was given in adoption to a different 
family and the third defendant is the adopted 
son of the second defendant. Plaintiffs alleged 
that there was a partition of their family pro- 
perties except certain portions, and that their 
family was entitled to a half share in the trade 
carried on by the second defenaaut. The plain- 
tiff prayed for partition among tbemtelves of 
the properties which still remained undivided 
and also for the dissolution of the trading 
partnership of which tho second defendant was 
a member. Held, per Sankaran Nair, J. that (a) 
there was no misjoinder of parties, because there 
is no provision of law that preclude.s the plain- 
tiffs from making defendants, 2 and 3, parties 
to tho suit, to make any declaration of tho 
rights of members of plaintiff's family binding 
on them. (6) but that there was no misjoinder 
of causes of action, because the dissolution of 
the trading partnership was unneccs.sary for 
the partition of a family property, and tbe 
questions that arise for determination in a suit 
lor di.ssolution of partnership .are entirely differ- 
ent from these arising in a partition suit and 
(c) that in appeal, tho plaint might bo allowed 
to be amended by withdrawing tho claim for 
partition and converting the suit into one for 
dissolution of partnership. Held, per Pinhey, 

J.t that the suit is bad for misjoinder of parties 
and causes of action and that the defect was 
one that cannot be cured, because it was one 
affecting jurisdiction, and not a mere irregu- 
larity. PULAVARTY VENKANNA v JUPUDY 
SARAYYA. 5 M.L.T. 117 = 19 M.L J. 102. (23 B 
597, Appl.) 

(‘i2}—Mnliifariousness — Plaintiffs deriving 
title from different sources— Real cause of 
action, common to all— A suit by the plaintiffs 
who derive their titles from different sources, 
some by inheritance, lome by purchase, 
but who between them are entitled to a sixteen 
anna share of the property, against tbe 
defendants who were keeping them out of pos- 
session of the property, for ejectment, is not 
bad for multifariousness, though they stated 
in the plaint that their cause of action was a 
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MultifarionfiDess — concluded. 

certain order made in criminal proceedings, 
which applied to some only of the plaintifis, 
the real cause of action being found from other 
allegations in the plaint to be common to all 

0 ( them. Girijanath v. Surendranath. 
16 C.L J. 1 = 16 Ind. Cas. 84. (22 0. 833, 16 
119. R.) 

See ACT XX OF 1863. 7 M.H.C. 123. 

See Cause of action, 5 B.H.C. A.C., 30. 

See Civ. Pro. Code, 1908, ss. 16. 17, 

A.W.N. 1908. 235 = 5 A.L.J. 647 = 4 M.L.T. 
392. 

See Civ. Pro. Code. 1908. O. I. r. 9, O. II, 
rr. 4. 5, 24 A. 358 = A.W.N. 1902, 85. 

Sec Civ. Pro. Code, 1908. O. I. r. 10 (4*, 

0. II, rr. 2, 4. 5, 24 A.553=A.W.N. 1902. 170. 

See Civ Pro. Code. 1908, 0. 11, r. 2. 3 
Bom. L.R. 799. 

See Declaratory Decree, Suit for— 
Declaration of Title. 13 C. 147. 

See Declaratory Decree, Suit for 
—Suits concerning Documents. 3 W.R. 
102 . 

Declaratory suit against Karnavan and bis 
alienees, not bad as multifarious — See 

Declaratory Decree. Suit for— When 
declaratory suits lie, 12 M. 234. 

See Fraud— Pleadings as to fraud, 26 
C. 891 = 3 C.W.N. 670. 

See Hindu Law— alienation. 8 W.R. 15. 

Joinder of causes of action — Parties with 
separate interest — See JOINDER OF CAUSES 
OF ACTION. 9 C.P.L.R. 125. 

Misjoinder of causes of action and parties 
See Limitation act. 1908. s. u. 23 C. 82i. 

See Malabar Law— Joint Family, is 

M. 19. 

See Parties to Suit-General, l M. 333. 

See Possession— Miscellaneous. 4 c 

W.N. 297. 

•Sec RE VIEW— Practice and procedure 

18 W.R. 464. 

Uanicipal Bye-laws. 

SccCrim. Pro. Code. 1882. s. 555, a.w. 

N. 1891, SI. 

Municipal Coraniiesionep. 

Encroachment on public road— Powers of 

See Bom. act HI of 1872. s. 195. 12 B. 474. 

Discretion of— Civil Courts will not interfere 
with the— 5cc Bom. ACT III of 1888. ss. 231, 
234, 1 Bom. L.R, 754. 

Discretion of, as to the removal of dangerous 
structures— Sec BOM. ACT. Ill OP 1888, s. 354 
10 Bom. L.R. 821 = 33 B. 334. 

Dismissal of elected ISIunicipal Commissioner 
— Suit for damages — See Mad. ACT III OF 
1871, s. 9. 7M. 466, F.B. 

Sanction to prosecute — Notice — Municioal 
Commissioner — See SANCTION TO PROSE- 
UTE, A.W.N. 1892, 31. 


Municipal Committee. 

H ) — Suit against Municipal Committee upon 
title to lana — Limitatio7i — Act IV of 1873, s. 19 
— A suit founded upon title to land and brought 
to question an alleged proprietary right in a 
Municipal Committee is not within the mean- 
ing of s. 19 of Act IV of 1873. THE PRESI- 
DENT, Municipal Committee, Delhi v. 
Harna Mall. 10 P.R. 1877. [Appl., 53 P.R. 
1883. 79 P.R. 1884.] 

{2)— Act IV of 1873. s. 19 — Suit against 
Municipal Committee — Limitation. — It wascon- 
tended for the plaintiff in this case that Act IV 
of 1873 bad no application to the suit which 
was one founded cn a contract and plaintiff was 
therefore not bound to bring bis suit against 
the defendant Municipal Committee within 
three months from the accrual of the cause of 
action. It was held, however, that the defend- 
ant acted or purported to act under the piovi- 
sions of 9. 11 of Act IV of 1873 and the provi- 
sions of 8. 19 of the Act were clearly applicable. 
The contention that the suit was one founded on 
a contract was held to be untenable ; for, 
there was no legal contract — a contract in 
writing as required by s. 18 of the Act— conse- 
quently, the suit could not be alleged to be 
founded on a contract- S. 19 of the Act has 
been framed in order tint all questions between 
persons and ilunicipal Committees regarding 
matters in which the Committees acted under 
the provisions of the Act could be disposed of 
without delay and, that being so, the present 
suit should have been lodged in accordance with 
the provisions of the section within three 
months of the accrual of the plaintiff’s right to 
sue. TIKKUSUDHv. PRESIDENT, MUNICIPAL 

Co.mmittee of Simla, 58 P.R. 1875. 

See Nuisance, lOG P.R. 1888. 

Municipal Courts, Jurisdiction of. 

See ACT OF State, 

(1) — Resumption by Government of Jaidad 
tenure — Suit by representatives of prnntee -- 
Jurisdiction of Municipal Courts— Arms and 
ammunition, claim fo.— Maharajah Scindia 
granted a Jaghire to a Begum S, on a jaidad 
tenure, t.e., upon a grant of a certain district 
and the revenues thereof, on condition of the 
grantee keeping up a military force to be em- 
ployed in the service of Scindia. whenever 
called upon. The whole administration of the 
Jaghire including the exercise of Civil and 
Criminal jurisdiction therein, vested in the 
grantee, who exercised a sort of delegated 
Sovereign authority. On Scindia's authority 
being ceded to the East India Company, the 
grantee of the jaidad tenure entered into » 
treaty with the Company, under which she 
was to hold the tenure under the Company 
during her life-time. As long as she 
British law and jurisdiction were excludeu 
from herdominioos. After her death, the Re 
gulation Law, was introduced therein hy order 
of the Governor-General, under Act X wl ® 

1836. Since the death of the Begum. «« 
Government, acting in the Political Depan- 
ment, resumed the Jaghire and seized 
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arms and ammuuition of the Begum. Tbe 
representatives in interest of the Begum claim- 
ed in this suit the Jaghire and to hold the 
same free from the payment of any revenue to 
Government. They also claimed, in another suit 
the arms and ammunition seized by the Govern- 
ment. The defence was that the suits were not 
maintainable in the Civil Courts on the ground 
that the resumption and seizure were acts of 
State. Held that the resumption was notan act 
of State, because it was not tbe seizure by arbi- 
trary power, of territories which, up to that 
time, had belonged to another Sovereign State. 
On the contrary, it was the resumption of 
lands previously held under tbe Government 
under a particular tenure, upon the alleged 
determination of that tenure ; the posse-sion 
being taken under colour of a legal title, which 
was a title, in the Sovereign Power, to resume 
aud retain or to assess to the public revenue all 
lands previously held rent-free. If, by continu- 
ance of the tenure or other causes, a right be 
claimed in d rogation of this title of the 
Government, that claim, like any other arising 
between tbe Government and its subjects, 
would prima facie be cognizable by the Munici- 
pal Courts of India. (I M I. A. 476. D.) Held, 
upon the evidence, that the plaintiffs failed to 
establish their title to claim the lands in this 
suit. It appearing in evidence that the Begum 
had purchased the arms and ammunition and 
there appearing nothing to disprove her title 
thereto, a decree was given in favour of the 
plaintiffs for the value thereof with interest. 

Fohkestbr V. The Secretary of State 
FOR INDIA IN Council. PR. 1872. P.C. l- 
12 B L.R. 120 = 18 W.R. 349 = Sup. Yol., I. A.. 
10 = 3 Sar. 1. [i?., G Bom L R. 131: D , 12 B, 
L. U. 1G7. P. C.= 18 W. R. 389.] 

Municipal Funde. 

Expenditure of, for unauthori.sed purposes — 
Rate-payer entitled to injunction against 
Municipality— See SX’KCIFIC RELIEF ACT, 
1377, s. 56. cl. Oc), 22 B. G46. 

Municipal Act, Bombay. 

See Mom. act II of 1866- 
See Mom. act III OF 1872. 

Municipal, City of Bombay. 

See BOM. ACT III OF 1889. 

Municipal Act, Bombay District. 

See Bom. ACT VI OF 1873. 

See BOM. ACT III OP 1901. 

Municipal Bonrbay District Amendment Act. 

See BOM. ACT II OF 1884. 

Municipal Act, Burma. 

See Bur. act XVII OF 1884. 

See Bur. act HI of 1898. 

Municipal Act, Calcutta. 

See Ben. Act VI of 1863. 

See Ben. Act III op 1899. 


Municipal Consolidation. Calcutta. 

i See Ben. act IV of 1876. 

See Ben. ACT 11 OF 1888. 

! Municipality, Calcutta (amending Ben Act 
I lY of 1876). 

See Ben. act V of 1884. 

I 

Municipal Act, Bengal. 

See Ben. Act V of 1876. 

, See Ben. act HI of 1894. 

Municipal Amendment Act. Bengal. 

' See Ben. act IV of 1894. 

Municipal Impro cement. District. 

See Ben. act III OF 1864. 

Municipal, Central Provinces. 

See 0. P. ACT XVIII OF 18S9. 

SeeC. P. ACT XVI OF 1903. 

I Municipal Act. City of Madras. 

See Mad. act V of 1878. 

See Mad. act 1 OF 1884. 

See Mad. ACT Id OF 1904. 

Municipal Act. Madras 
I See M.VD. ACT IX OF 1867. 

Municipalities. Madras District. 

I See Mad. ACT IV OF 1884. 

I Municipality. Punjab. 

See 1>UN. ACT IV OF 1873. 

[ See PUN. ACT XIII OF 1884. 

, See PUN. ACT XX OF 1691. 

Municipalities. United Provinces. 

i See U.P, ACT XV OF 1873, 

I See U.P. ACT XV OF 1883. 

■ See U.P. ACT I OF 1900. 

Municipalities (Amending Acts, XY of 187S 
and XY of 1883). 

See U.P. ACT I OF 1895. 

Municipality. 

(1) — Municipal tax — District Municipalities 
Act {IW of 18S4), ss. 49.50. 53, 101— Wrongful 
assessment — Suit to recover money illegally 
levied— Small Cause Court — Jurisdiction . — 
When profession tax has once been paid in one 
Municipality and subsequently lor the same 
period tbe tax is collected under protest a 
second time by another Municipality, the tax- 
payer is entitled to sue the latter Municipality 
for a refund of the money wrongfully collected 
from him. The suit will lie in the Civil Courts, 
and if the amount is within the pecuniary 
limits of a Small Cause Court, such a suit 
will lie in the Small Cause Court. Tuticorin 
Municipality v. South Indian Railway, 

13 M. 78. C/i., 24 M.205; D., 19 M. 10.] 

(2) — Madras District Municipalities Act, IV 
of 1884— Amending Act HI of 1897. s. 3 cl 
21— Legislature vesting street in Municipal 
Council, effect of — Limitation Act, XV of 18771 
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Municipality— con^inited. 

sch. 11. art. 146 (a), effect o/,— When the legis- 
Utnre has vested a street iu a Slunicipal Coun- 
cil such vesting does not transfer to the Muni- 
cipal authority the right of the owner in the 
or soil over which the street exists. It does 
not own the soil from the centra of the earth 
usque adcoelutn it has the exclusive right to 
manage and control tuo surface of the soil and 
so much of the soil below and of the space 
above the surface as is necessary to enable it to 
adequately maintain the street as a street and 

it has also a certain property in the soil of the 

street which would enable it as owner to brin*^ 
a possessory action against trespassers. { 

14 M L J. 37, F.B. = 27 M. 386, 6 A.L.J. 539 
-5 M.L T. 391 : Cifed.. 30 M. 185 P.C = 4 A. 

L. J. 333 = 11 C. W.N. 585 = 5 C.L.J. 506 = 17 

M. L.J. 210 = 9 Bom. L R. 663 = 2 M.L.T. 204. J 
The new art. 146 (a) of the Limitation Act, 
cannot reasonably be restricted to streets or 
roads formed by the Municipality on lands bo- 
ODgiDg to or acquired by it in proprietary 
right— Bashpam Aiyanar, J. S. Sundram 

aiyar V. The Municip.\l Council of 
Madura AND THE Secretary of Stvte 
FOR INDIA IN Council, 25 M. 635 = 12 M L. 

M.L.J- 37, P.B. = 27 M. 386i 
10 C.L.J. 613 = 2 Ind. Cas. 512.] 

(3) Act III of 1864, .B.C.,s. 73, expenses of 
clearance of jungle recoverable under, by Muni- 
cipal Commissioners, — The Commissioners of a 
Municipality sued the defendant under s. 73 of 
Bengal Act III of 1864 for rec'^vering expenses 
incurred by them in cletring certain jungle 
which the defendint, in spite of notice to him 
to clear, failed to do so. Defendant pleaded 
that he was not liable, as the notice required 
to bo served under s. 73 bad not been served 
upon him by the Commissioners. The Small 
Cause Judge submitted for the High Court’s 
consideration the question whether the notices 
issued were legal or not, stating, as his own 
opinion, that the Commissioners had no autho- 
rity in law to delegate to their subordinates 
the power of deciding what jungle was insalu- 
brious and what not and the power to thereon 
issue the necessary notices. He was also of 
opinion that the Commissioners, before issuing 
the notice, were found in each case to satisfy 
themselves that the particular premises served 
under the notice were, by reason of thick or 
noxious vegetation in a state injurious to the 
salubrity of the town, and holding that, be- 
cause they neglected to do so, the notices issued 
were illegal, dismissed the case subject to con- 
firmation by the High Court. The High Court 
was of opinion that Municipal Commissioners 
were not bound to go to each particular spot of 
land personally and individually to ascertain by 
evidence, or upon their own view, whether the 
jungle growing there was injurious to the 
health of the inhabitants or not. They bad to 
ascertain in the best way they could, with the 
assistance of their officers, whether there was 
any jungle growing in the town which was 
noxious and injurious to health, and. if so, to 
have it removed ; if they were obliged to cleat 
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I away the jungle on the defendant’s land in 
consequence of his non-compliance with the 
notice served upon him, he would be liable to 
I pay the costs incurred in doing so. LORD H. 

Ulick Browne v. Woomesh Chunder 
Roy. 7 W.R. 2i3. 

I i^^—Beng Act III of s.n -Declaration 
; by Municipal Co)n)nissio7iers of a toad as public 
I road — Suit against Commissioners regarding 
j ownership of road — Notice of action. — Whore the 
I Municipal Commissioners acting under Bengal 
I Act III of 1864 declared a road as a public road, 

' it was necessary for the plaintiff before institut 
ing a suit to restrain the commissioners from 
interfering with his rights in the road, to give 
a month’s notice of action under s 77 of the Act, 
and a notice, objecting to the decision of the 
Commissioners and asking them to re-consider 
their order, was not sufficient. ABHOYANATH 

Bose v. the Chairman and the Deputy 
Chairman op the Municipal Committee 
OF Krisnaghur, 7 W R. 92. 

(5)^Act HE cf 1864 {B C .) — Suif agaitisl 
Municipality to recover possession — Cause of 
action. — Plaintiffs, as proprietors of a share of 
a certain Zemindary, sued the Chairman of 
the Howrah Municipal Committee to recover 
possession of certain land on the allegation 
that the defendants had ousted thom by stack 
ing stones thereon and that the cause of action 
arose when the Commissioners refused to re- 
! move the stones, referring the pliintiffs to 
j their legal remedy, if so advised. The defen- 
dants’ ca.sQ was that the land had all along 
1 been in possession of Government, till Act III 
I of 1864 (B.C.) was extended to Howrah, that 
the Municipal Commissioners had since then 
held the lands, that the plaintiffs were barred 
j under e. 87 of the said Act and that the suit 
j was barred by limitation Held {by Bayley, J.) 

\ that the cause of action must not be taken to 
be the refusal of the Municipal Commissioners 
to remove the stones which they made in their 
' letter which was simply one in reply to 
plaintiffs’ attorney in the ordinary course of 
business, and that the Municipal Commission- 
ers properly acted under the law and that they 
were entitled to the application of s. 87 of the 
Act. Held, (by Phear, J.) that if the plaintiffs 
were strictly suing the defendants for damages 
consequent on the wrong done by them in the 
reasonable belief that they were exercising the 
powers conferred upon them by Act HI of 1864 
(B.C.) the defendants would be entitled to in- 
voke the protection provided by a. 87 of the 
Act, and that this section did not apply where 
the plaintiffs sued to recover pos.’iession of pro- 
perty kept away from them by the defendants. 

PooRNO Chunder Royv. Balfour. 9 W.R- 
535. [F.. 1 A. 269; Appr., 12 B.H.C. 250; B.. 

13 W.R. 461. 2 O. C. 732, 22 B. 289. F.B.. 2 
Bom. L.R. 857=25 B. 142, 3 A.L.J. 341 = 

A.W N. 1906, 107 = 28 A. 600.] 

(6)— Municipal Act HII of 1864), B.C., s. 81— 
Notice for house-lax — Service of demand^Mis- 
take of amount in notice of demand. — A service 


I 
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of notice under any of the sections of Act III 
of 18C4 (B.C.I preceding s. 81 of the said Act, 
may, under the latter section, bo served either 
upon the person to whom the notice is address- 
ed, or by leaving it with some servant of the 
family. The mistake of a few rupees in a 
notice, caused by an obvious error in tbc addi- 
tion of the various items, is not a sufficient 
ground for impeaching or affecting the demand, 
where the directions of the act have been 
substantially complied with, as s. 48 cf Act III 
of 1864 protects the MiUiicipal Commissioners 
against any mistakes in the amount of assess- 
ment due, where the directions of the Act have 
been substantially complied with. (lOPEE 
KISHEN GOSSAIN V. W. K. RVLAND. 9 W.R 
562. 

(1)— Municipal Act (III of 1664), B.C.^Ex^ 
cavation of tank — Permission for — Discretion of 
Chairman of Municipality. — Where the Chair- 
man of the Municipality of Howrah, acting in 
the bona fide exercise of the discretion vested in 
him under H. 19 of the Bye-laws of the Howrah 
Municipality framed under the Bengal Munici- 
pal Act (111 of 1864), refuses permission for the 
excavation of a tank, held that the Civil Courts 
had no power to interfere. HHYRUli CHUNDER 
BANER.IEE V. MR. G.E. MAKGILL. 17 W. R. 
215. 

(8) — Ben.Actlllof 1P64 — Municipal Com- 
rnissioners — Their servants-^ liesponsibility . — 
Municipal Commissioners under Act III (B.C.) 
of 1864 and their servants incur no personal res- 
ponsibility for what they do so long as they 
act in the line of their duty. But if they do or 
order to be done, that which is not within the 
scope of their authority, or if they are guilty 
of negligence or misconduct in floiug that 
which they are empowered to do. then they 
render themselves personally liable to an 
action. There is no special law extending to 
momborsof municipalities which protects them 
so long as they act 6ona fide SOONDAR L^LL 
V. N B. Baillie, 24 W.R. 287 [i?’.,Rat. 

Un. Cr. 309.] 

'91— II of 1865 (Bombay)^ Act XV of 
1867 'Bombay)— ‘Owner — Occupier — M unicipal 
land tax— Liability of liaihray Company to pay 
— Principle of rating in Bombay. — The true 
mode of construction of enactments is. if it bo 
reasonably possible, to give to a word the same 
construction througboul the enactment, unless 
there bo something in the context repugnant 
to that construction. In s. 2 of Act II of 1865 
(Bom.), there is nothing in the context to 
render it imperative upon the Court to bold 
that the term ** owner” necessarily includes a 
lessee. The definition of owner in that section 
18 perhaps not a very happy one, but the IjCgis- 
laturo itself, by ss. 47 and 48. has greatly aided 
that definition, and showed that the rent spoken 
of in 8. 2 moans rent receivable, or which might 
bo receivable, under an original letting, and not 
a subletting, otherwise, indeed, every tempor- 
ary occupier who sublets would become an 
owner and liable to bo rated in that capacity — 
a result which it would not be reasonable to 
bold as within the intention of the Legislature 

C. VII— 48 
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without some more clear declaration of it than 
can be discovered in the Act. [R., 34 B 618 
= 12 Bom. L.R. 34 = 5 Ind. Cas. 621.] Where 
the Government had made over, to a Railway 
Company, free from ail charges and for a 
number of year.s, the land required for the 
Company’s Railway, the Government and not 
the Railway Company constitute the “ owners” 
of such land within the scope of the Bombay 
Municipal Act. but the latter admittedly li.ible 
as occupier” could be rated as such bv the 
r^Iunicipality in respect of their not earnings 
from the portion of the Railway line within its 
jurisdiction. In Hombav ” the principle upon 
which the Railway Company is liable to be 
rated as occupiers is to take the gross earnings 
of the portion of the line which is within the 
City (Island) of Bombay, and to make therefrom 
the following deductions:—!. The expenses of 
working that portion of the lino. 2. The repairs 
of rolling stock, etc , used on that portion of the 
line. 3. An allowance for renewal of it. 4. An 
allowance for a compensation fund 5. Interest 
upon the capital necessary for working that 
portion of the line. 6. Tenant’s profit on that 
capital. '■ But the income tax is not a proper 
deduction.” " If an allowance bo made for 
depreciation of rolling stock, the fact of such 
an allowance having been made should be taken 
into consideration in fixing the ra(e of tenant’s 
profits.” The Justices of the Peace for 
THE City of Bomrav v. The Great Indian 
PENINSULA lt RaILW AV COMPANY, 9 B H C. 
217. 

nO) Suit in ejectment against Municipality 
Act II of 1884 {Bombay District Municipal Act 
amendment Act) . s. AS -Act VI n/ 1873 {Bombay 
District Municipal Act), $. 86 — Construction— 
The expression “ in the case of any such action 
i for damages.” as used in s. 48 of Act II of 1884 
(Bombay District Municipal Amendment Act) 
shows clearly that it was contemplated that 
there might be actions of another description 
to which the provisions in the former paragraph 
would be applicable. In oth'^r words, there is 
no reason for concluding, upon the language of 
the corresponding section of the former Act. 
(i.e., s. 86 of the Bombay District Municipal 
Act, VI of 1873) that the section only contem- 
plates “suits to recover monct4ry compensation 
for a wrongful Act.” A suit in ejectment, not 
being a suit brought to recover damnges“for 
an act done or intended to be done.” was exclu- 
ded under s. 8Gof Act VI of 1873. but “being an 
action for an act done.” that act being the dis- 
possession by the Municipality, with a view to 
being restored to possession, falls under the 
provi.sions of para 1 of s. 48 of the Bombay 
District Municipal Act Amendment Act (II of 
1884). NaOUSH A v. JIUNICIPALITY OF SflO- 
LAJ'UR, 18 B. 19 [Overruled, 22 B. 289. 
F.B.; R., 19 B. 407. 19 M. L. J 333 = 32 M. 
371 = 4 M.L.T. 209 ; Cons, 25 B. 142, 22 B. 
283.] 

(li)— Land acquisition— Jurisdiction— Civil 

Court — Land Acquisition Act (I of 1894), 
p.— A Civil Court has no jurisdiction to enter- 
tain a suit for an injunction to restrain a Dis- 
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tnct Municipality from acquiring through the 
medium of Government, under the Land Acqui- 
Mtion Act. Ib94, a piece of land for the purpose 
of widening a street-way. SHASTRI RAMCHAK- 
I)KA V. AHMEDARAD MUNICIPALITY. 2 Bom 
L.R. 395 = 24 B. 600. 

{U) — Hcu!>e‘tax~Vahiatioyi~Civil Court— 
Jiiriidictjon.—A Civil Court has to power to 
interlcre in the matter of valuation of bouses 
iiinde by a Municipality. MORAR v. BORSAD 

town Municipality. 2 Bom. L.R. 417 = 24 

B. 607. 
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missing the suit, as the land might be used 
for purposes other than those prohibited by 
the Municipality. MeHAR BaksH v. MUHA&I 
MAD BAKHSH. A.W N. 1883. 3. 

(17i — Suit again:it Municipal Board for dec- 
iaratoiy decree to be entered in list of candidates 
for election as members of Board — Allegation of 
mala fides against revising tribunal — Maintain- 
ability of suit against Board . — Plaintiff sued 
for a declantory decree against the Municipal 
Board in its corporate cipacity, to the effect 
that he was entitled to be entered in the list 


(13) Civil Court — Jurisdiction.— Where in 
the asse.s^nlent of a house-tax by a Municipalitv 
no breach of the prescribed rules has been com- 
mitted. ibe Civil Courts, m (he absence of any 
proof of mala fides. perversity or manifest error, 
cannot interfere on the mere suggestion that 
the valuation is too high. Civil Courts have 
jurisdiction to interfere in cases where the plain- 
tiff's complaint is not merely that the valuation, 
for the purposes of assessing house-tax. is 
wrong : but that it has been arrived at in 
contravention of the rules which are by law 
applicable. KAS.VNDAS v. ANKLESHWAR 

Municipality. 3 Bom. L.R. 882 = 26 B. 294. 

— Street — Public street— Private street — 
Sweeping aiul lighting tlie street. — 'The mere facts 
that Municipal sweepers are employed in sweep- 
ing a street, and that the Municipality keeps 
up lamps in that street, are not sufficient by 
themselves to establish that the street is a 
public one. THE ANKLESHWAR MUNICIPA- 
LITY v. Rikhavchand. 2 Bom. L.R. 1076 = 
25 B. 315. 

ilb)— Water -connection — Rules framed by 
the Municxiality— Construction of the rules.— 
The plaintiff, the owner of a houoe in Surat, 
took in 1898 a water connection from the 
main pipe laid by the defendant Municipality. ' 
Under the rules, he was chargeable with one 
rupee a month for the water supplied to him ’ 
and the condition was that his house was not 
to be inhabited by more than three families. ; 
The defendant Municipality made a new set of i 
rules in 1905, under which they called upon I 
the plaintiff to take a separate water connec- 
tion for each of the families living lu his houset 
and they threatened to cut off the connection 
in case of non-compliance- The plaintiffs 
brought ibis suit to restrain the Municipality 
from so doing: Held, that under the rules 
so long as the plaintiff occupied a house not 
inhabited by more than toree families, he 
was entitled to the watersupply, THE SURAT 

CITY Municipality v. Tyabali Daudbhai. 
lO Bom. L.R. 622 = 32 B. 460. 

I 

(16)— Grant of land for burial purposes — CV 

of land as burial ground prohibited by Munici- ! 

paiity — Right of grantee — Suit for possession of j 
burial ground. — Where a suit for joint posses- ^ 
sion of a certain plot of ground, together with 
trees thereon, was dismissed on the ground 
that by an order of|the Municipality the plot 
bad ceased to be a burial ground and the 
plaintiff therefore had no right or interest 
therein, held that the Court was wrong in dis- I 


, of candidates for election as members of tbe 
Board and for damages. His allegation was 
that the revising tribunal on account of their 
partiality to a rival candidate, passed an order 
mala tide, striking off the plamiiff's name from 
the list of candltatts for membership. Beld 
that, whether the plaint ff had a right of suit 
' or nrt in a Civil Court, the Municipal Board 
in its corporate capacity cannot be made ao- 
j swerable for the misconduct and wrongful acts 
of tbe revising authority in preparing tbe lists, 

I and that the suit, if ic can be instituted at all, 
should have been brought against the revising 
authority. ABDUR RAHIM v. THE MUNICI- 
PAL Board of Koil, 22 A. 143 = A.W,N. 

' 1900, 4. 

' (18) — Municipal Act, Construction of — Statu- 

' lory powers of — How to be exercised — Abuse of 
power — Elfect — Central Provinces Municipal 
Act — Power of Committee, President or Vice- 
• President — S, 66 — Power to impose conditions on 
j oivners of lands tc ensure safety, s, 67 — ‘Pro- 
I jection lawfully inexistence,' meaningof--Pou’er 
I to remove Compensation— Noticeunder ss.&& '5) 

I anot 153 ’3) — S. 88 — Re-building a building what 
is — Discretion exercised by Municipal Committee 
j when can be interfered with by Civil Courts. — 

I A public body like a Municipal Committee in- 
vested with statutory powers must take care 
not to exceed or abuse their powers. They 
must rigidly keep withiu tbe limits of tbe 
authority committed to them. If thep act be- 
yond their powers, they have to make compen- 
sation to the person sustaining damage by rea- 
son of their unlawful proceedings. An Act like 
a Municipal Act, which touches the private 
right.s of individuals, must be most carefully 

construed “without unwarrantable severity on 

the one hand or unjustifiable lenity ontbeotber 
(27 B. 221 , 72.) Any action to be taken or order 
to be passed or notice to be issued in tbe exercise 
of powers conferred by the Central Provinces 
Municipal Act. 1903, must be taken, passed or 
issued, respectively, by the Committee, by means 
of a resolution passed at a meeting convened and 
conducted under ss. 15 to 19 inclusive. But, 
in oases of emergency, the President, or, in his 
absence or during the vacancy of his office, a 
Vice-President, may direct the execution of any 
work or the doing of any Act which tbe Coni- 
mittees are empowered to execute or do, and 
the immediate execution or doing of which is* 
in his opinion, necessary for the service or 
safety of the public; under s. 66, no power »» 
given to a Committee absolutely to 
owners of the legitimate use of their lands, bu 
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the Committee can only impose conditions to 
ensure the safety and sanitation of the building 
and suitability of its structural appearance re- 
latively to neighbouring buildings, and also to 
conserve the health, safety or convenience cf 
the public, or of persons dwelling m the vici- 
nity. Under s. 67, a Committee cannot require 
any projection or structure over any public 
drain to be removed, if the projection or si rue- 
ture has been lawfully in existence at the date 
of the commencement of the Act, without 
making reasonable compensation for damage 
caused by such removal. (23 B. 249, i?.) But 
power of removal of projections without com- 
pensation is limited to cases of altogether new 
structures, and does not extend to struciures 
taking exactly the place of pre existing strutjt- 
ures. (26 C 160 ; 21 M.4; R.) Any projection, 
in the absence cf any rule declaring it a public 
or common nuisance under the former Act, and 
in the absence of any action by way of civil 
proceedings for its removal by the Committee, 
must be held to be lawfully in existence. Before 
a Committee can acquire a power to pull down 
a building erected or re-erected in violation of 
the provisions of s. 66, it must give a notice to 
remove under sub s (5), and also a second no- 
tice under s. 153 (3) if the first notice is not com- 
plied with. The exercise of its discretion by au 
authority like a Municipal body, in r»spcct of a 
matter within its jurisdiction, when that 
discretion has been honestly and 6oua /irfe ex- 
ercised, cannot be controlled by an action in 
Court. But if tbe discretion is capriciously or 
perversely exercised, and injury results to the 
plaintiff, be may then have a cause of action, 
and not till then. (25 M. 118, 26 C. 811, 22 
B. 230, /?.) Where a chapri was in existence 
for 20 years, and plaintiff took down the roof 
and the posts, and, after fixing new posts, put 
back tbe roof in its old place, held, tbe renewal 
of the old posts, and then to put back tbe roof 
in itsold position can scarcely be called rebuild- 
ing a building. Ramdula'kav v. Chhind- 
WARA Municipality, 6 N L.R. 53 = 6 Ind. 
Caa. 431. (28 A. 100. 18 B. 547, R ) 

(19) — Octroi duty on Government stores, rules 
regardivg levy of — Non-compliance with rules by 
importer — Re/uyid not claimable — Practice of 
previous Octroi contractors. — The stores, on 
which duty had been paid by the plaintiffs who 
were contractors to the Military Works Depart- 
ment, were imported by them without declaring 
as required by tbe rules that the stores were 
for the use of Government- Plaintiffs having 
thus failed to comply with tbe terms of tbe rule 
regarding the levy of Octroi on Government 
stores passing a Municipal barrier, held that, 
in the absence of any special agreement between 
them and the Octroi contractors, the plaintiffs 
wore not entitled to the refund of tbe duty paid 
by them. Also, tbe practice followed in previous 
years by other octroi contractors could not be 
treated as binding on the defoudanls. CHUHAR 
SiNOH V. GokaL CHAND, 97 P.R. 1882. 

(20) — Municipal Law — Act of State-Private 
Vroperty — State •property — Jurisdiction of 
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Municipal tribunal. — Where the Government 
submitted itself to the jurisdiction of the 
Municipal tribunal if the property in dispute 
should be held to be the propert\' of the 
sovereign in respect of whose dominion the 
Government exercised an act of Slate, tbe 
tribunal would be deprived of its junscliciion 
j o%er the property if it finds that the property 
was I he public or Siatt- property of suoh 
sovereign. Ghulam Muhammad Naia.mut 
Khan v. Dale, 1 M.H.C. 281. 

(21) — Act XXVI of 1850 — Rule of Municipal 
Ccynmitttee to forfiiiute of layid left unbuilt, 
ultra vires. — The rule passed by the Municipal 
Committee in this case to the efiect that land. 
nrA built upon within two years, should be 
forfeited — involving as it did a power in the 
Commissioners to compel forfeiture for any 
omission to so build upon any piece of land 
within tic town or its suburl)s within the 
^lunicipality — was not a rule within the powers 
conferred by Act XXVI of 1S50 passed with tbe 
object of enabling improvements to be made in 
towns and also limiting the penalty for any 
breach of any rule under the Act to Rs 50. PO- 
WELL V. JEHANOEER AND CO . 36 P R. 1869. 

(22) — Ac/ XX\'I of ISbO-By law Xl\—Not 
ultra vires.— By s. G. Act XXVI of 1850, the 
Municipal Ccminissioners were given authority 
to prepare rules for effectually accomplishing 
tbe purposes for which they were appointed. 
One of the objects for which tbe rules must 
provide was the definition and prohibition of 
nuisances within the town or f-uburb. By-law 
XIV. the legality of which was in question, pro- 
vided that the Commissioners might cause the 
removal of an obstruction after a specified term 
bad passed Held that as the by-law certainly 
gave the Commissioiurs the power of carrying 
into effect the purpose for which they were 
appointed, it was not ultra viyes of the Com- 
missioners, nor was it beyond the power of the 
(iovernment to sanction. BEHAREE LalL v. 

Municipal Committee, Delhi, 39 P.R. 
1870. 

(23) — Suit against Municipal Coyywiittee — 

Notice of oyxe month — Act XV of 1867, s. 16. — 
Whore a plaintiff sued in effect to force tbe Muni- 
cipal Committee to fulfil the terms of a contract 
which contract might be fairly held to bo a thing 
done under Act XV of 1867, held ho ought to have 
sued and acted in accordance with s. 16 of Act 
XV of 1867, which requires that plaintiff must 
give a month’s notice in writing stating the 
cause of suit and tbe suit must have been 
brought within 3 months from the accrual of the 
cause of action. CHAND MULL v. PRESIDENT 
OF AMRITSAR MUNICIPAL COMMITTEE 59 
P.R. 1872. [fi., 58 P.R. 1875.] 

124) — Octroi, illegal levying of, on through 
goods — Suit for refuytd against Municipality — 
Government — Certificate and sanction, absence 
of — Mtynber of Municipal Comynxttee — Express 
notice, necessity o/.— According to the rules 
framed by the Government on the 20th December 
1870 and 23rd May 1874, sanction to tbe levy 
of octroi on through goods by a Municipality, 
was not at all accorded unless it was certified 
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10 the satisfaction of the Local Government 
that adequate arrangements had been made by 
means of bonded warehouses, drawnacks, or 
otherwise for separating “through” goods. 
When a Municipality has not obtained such 
sanctjon of the Government upon its certificate 
that It haa a bonded warehouse system, it has 
no authority to levy octroi upon “through” 
goods or goods in transit. Though a parson is 
a member of a Municipal Committee, he is still 
etiiitied to iui^ist on the necessity o( express 
notice of the bonded warehouse rules of the 
-lumcipality. as such fact does not dispense 
with proof of such notice. AHMED BUKSfl 
V. PRE.SIDENT, MUNICIIWL COMMITTEE 

Peshawar, 31 P.R. i876. 


(25) Municipal bye-laxo declaring erecting of 
cornice a nuisance— Civil Courts bound to take 
as concft^sit-e.— Plaintiff in this case sued to 
enforce her right to maintain a cbiijja or cornice 
which she bad been previously directed by the 
Municipality to demolish. The Municipality 
had under the bye-laws declared such chujja as 
coming within the category of nuisances, that 
the Civil Courts are bound to treat as conclusive 
a Municipal bye-law that a chujja is a nuisance 
when erected without the sanction of the 
Mumcipj-.lity MUSSAMMAT SUBHANI v. 

President, Municipal Committee ok 
Delhi, 8 P.R. i87S. 

This circular states that the Instructions 
contained in C.O. No. i of December 1873. 
will thenceforward apply only to cases where 
land is taken up fora Company or Municipality, 
Rev. Cir. No. 1. 23 W R. Rev. Cir. p. 39. 

Public highways -Powers of— See BEN. ACT 
III OF 1864, 2 C. 425. 

See Ben. act IV of 1876, s. 11 or 12, 19 C- 
195, Note. 

Contractor employed by Government and 
licensed bv Calcutta Municipality Obstruction 
ID public way— Liability of Corporation for 
breach of statutory duty— Liability of Secretary 
of State See Ben. ACT IV OF 1876, ss 189. 
191, 213, 252. IOC. 445. 

act II OF 1888 , 33 . 14 , 24 , 31. 


Corporation bound by Act of servants— See 
Ben. ACT II OF 1888, ss. 247, 250, 427, 30 C. 
317 = 7 C.W.N. 329, . 

Collector appointed president of municipality 
-—Acts done in official oapacity — Subordinate 

Judge — Jurisdiction — Bom. Act VI of 1873 

See Bom. Act XIV of 1869. 8. 32. 1 B. 
626 • 

^^5ce Bom. Act V£op 1873, ss. 3, 17, 6 B. 
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See BOM. ACT VI OF 1873, ss. 42 (1), 48. 
75. 19 B. 212. 

Notice to not confined to actions for dama- 
ges- See Bom. ACT VI OF 1873, s. 86, SB. 
421. 

Suit for injunction to restrain— From remov- 
ing building — Notice of action not necessary 
under s. 48 of Bom. Act II of 1884— Action 
under s. 33 of Act VI of 1873- Discretion of 
municipality —Jurisdiction of Civil Courts— 
See Bom. ACT II OF 1884, s. 48, 22 B. 230 = 
P.J. 1696, 296. 

Municipal elections— Jurisdiction of Chief 
Judge of Small Cause Court — See BOM. ACT 
III OF 1888, ss. 33, 34, 12 Bom. L.R. 737 = 
34 B 659. 

Municipal Corporaticn acting bona fide — 
Imperative duty and permitted act — Courts, 
how far can interfere with acts of a corporation 

— See BOM. ACT III OF 1901. s 54. IS. L.R. 
228. 

Liability for non-feasance— See C.P. ACT, 
XVIII of 1889. 8. 39. 11 C.P. L.R. 35. 

Levy of tax by -See Mad. ACT HI OF 1871, 
ss. 38. 61, 7 M.H.C. 249. 

District Court situated outside municipality-* 
Pleader prnciising in it — Profession tax — See 
Mad. ACT IV OF 1884, 18 M. 183. 

Suit for declaration of title againit a — P.^r* 
ties— See M.\D. ACT IV of 1884. s. 169, 15 M. 
292. 

Liability of District Forest Officer to be assess- 
ed by Municipal Council— See Mad. ACT IV 
OF 1884. sch. A, 25 M. 747. 

Municipal Law to be strictly construed — 
Notices must state facts correctly and give 
sound reasons — See PUN. ACT XX OK 1691. 
ss. 92, 95. 130 P.L.R. 1911. 

Bye-laws passed by municipality — Presump- 
tion— Validity— See U.P. ACT XV OF 1883. 

8 55. 19 A. 493. 

Suit against Municipal Board, must ba 
brought in the corporate name of the Board not 
in the name of the Chairman — See U-P- ACT I 
OF 1900, s 17, A.W.N. 1908, 165. 

a 

Liability of a Municipality for damages aris- 
ing from non-repair of reads — See CORPORA* 
TION, 6 Bom. L.R. 76 = 28 B. 340- 

See Grim. Pro. Code, 1882, s. 555, a.W. 

N. 1891. 81. 

Municipal Register of Deaths — See EVI- 
DENCE ACT, 1872, ss. 35, 74, 80. 90, 59 P-R 
1901. 


See Bom. ACT VI OF 1873. s. 7. 3 B. 146. 

Permission as to specified area — Building 
erected beyond such area— Discretion of— To 
order demolition of building — See BOM. ACT 
VI OP 1873. s. 33. 21 B. 187 = P.J. 1895, 375. 

Requiring documentary proof of title — See 
Bom. ACT VI OF 1873. s. 33, cl. 1, 19 B. 27. 


Powers of High Court over — See 
COURT— Jurisdiction of— Calcutta, h 
C. 329. 

Alienees from, of land acquired under 
Acquisition Act— Alienee’s right to exemption 
from ordinary assessment — See INAM, H M-L. 
T. 207. 
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MuDicipality — continued . 

lojunctioo against — See INJUNCTION — 

Special Cases, 2i a. 348 = a.w.n. 1899, 
97. 

Injunction to prevent future collections by — 
Until water is supplied — See INJUNCTION — 
SPECIAL Cases, 3 M. 20i. 

See INJUNCTION — SPECIAL CASES, A.W. 
N. 1883. 249. 

Jurisdiction to interfere with actions of 
Municipal Board — See JUHISDICTION OF 
CIVIL COURTS. 12 O.C. 191 {B)=3 Ind. Cas. 
516. 

Municipal Tax— Jurisdiction of Civil Courts i 
—Sec Jurisdiction of Civil Courts, 2 M. 
37. 

See Jurisdiction of Civil Courts, 19 
W.R. 309. 1 C. 409. 24 C. 107, 20 C. 811=3 
C.W.N. 508. 

Lands within a— Acquisition — Valuation — 
See Land acquisition, li .C.L.J. 408 = 6 
Ind. Cas. 643. 

Permanent lessee under — Exemption from 
payment of rates — Contract — Onus of proof — 
See Lease— General, 13 ind. Cas. 183. 

Suit against Municipal Committee in the 
name of wrong officer — Substitution of proper 
officer — Act XV of 1873 (N.W.P. and Oudh 
Municipalities Act), ss. 40 and 43— i’cc LlMlT.A- 
TION ACT. 1908, s. 22. 2 A. 296. 

Suits for damages against — 6'cc LIMITATION 
ACT. 1908, art. 39, 6 B. 530. 

See Limitation act, 1903. art. 149, 19 M. 
154. 

Exorcise of statutory powers — Negligence — 
Damage — Vis major — See NEGLIOENCE, 13 
Bom. L.R. 1138. 

Liability of a Municipality for negligent 
digging of a trench— Sec NEGLIGENCE, 4 
Boin. L U. 914. 

Liability of— to carry off refuse-liquid from a 
factory by kutcha drain — See NuisancI', 9 C. 
W.N. 612 = 32 C. 697. 

See Nuisance, 78 P.R. 1901. 

Town, moaning of — Interpretation — Urban 
land included within the limits of a — See PRE- 
EMPTION-MISCELLANEOUS, 7 O.C. 74. 

Public high way — Diver.-iion of road — Rights 
of adjoining land holders— Grant by — of aban- 
doned road— .Sre PURLIC WAY, 7 A. 3G2 = A. 
W.N. 1885. 66. 

See RES JUDICATA — JUDGMENT ON 
PRELIMINARY POINTS. EFFECT OF, 5 B.L.R, 
App 50=13 W.R. 461. 

Assessing house-tax illegally, power of High 
Court to interfere under a. 622 of the Civ. Pro. 
Code— 5ee REVISION — GENERAL. 7 Bom, 
L.R. 288. 

Election foracotincillor8hip--Suit against the 
Municipality for declaration and injunction, 


Municipality— conefnded. 

because the Receiving officer had refused to 
accept the plaintiff's nomination paper— See 
Specific Relief act i877. ss. 42 . 45 . 
8 Bom.SL.R. 209 = 30 B. 409. 

Municipal funds, expenditure of, for un- 
authorised purposes— Ratepayer entitled to 
injunction against Municipality — See Sl’FCI- 
Fic Relief act. 1877, s. 66. d {k). 22 B. 
646. 

Copy of order passed on application to 
Municipal Board— Certificate as true copy 
endorsed by Secretary — See STAMP ACT. 1879 
sch. 1. art. 22. 19 A. 203, F.B.=A.\\.n! 
1897. 61. 

Receipt granted by — for tax paid exceeding 
Rupees twenty stamp duty— STAMP ACT 
1879, sch. I. art. 62, 12 B. 103. 

Municipal Limits. 

See Small Cause Court Mofussil— 
JURISDICTION OF— GENERAL, 125 P.R. 1881. 

Municipal Officer. 

Suit against— Notice— Sec U.P. Ac'l' I Oi- 

1900, s. 49, 8 A.L J. 509. 

Municipal Orders. 

Civil Couri’s power to interfere with — See 
JURISDICTION OF CIVIL COURTS. 58 P R 
1907. 

Municipal Secretary. 

See Limitation act, 1908, arts. 2. 28. 26 
A. 482= 1 A.L.J. 105 = a. W.N. 1904,95. 

Municipal Tax, 

Conditions for legal imposition of — 6'ee BOM 
Act VI OF 1873, s. 21. 21 B. 630. 

Apportionment of — Set Mad. ACT IV 01 
1884-DisTRICT MUNICIPALITIES, 9. 66 17 
M.L.J. 306 = 30 M. 423. 

Mortgage— Suit to recover mortgage-debt by- 
sale of mortgaged property — Property sold to 
reahV.o Municipal taxes— Personal claim — Limi- 
tation Act, 1877, seconds chedule, arts. 97 and 

116— See I\[ort(;age- Sale of motgageu 

PROPERTY, P.L.R. 1900. p. 201. 

See S.MALL Cause Court, Mofussil. 
Jurisdiction of-Gkneral, 23 C. 835 9 
M. Jio. 

Municipal Tribunal, Jurisdiction of. 

See Act of State. 

il]— Municipal law— Act oj Stale- Private 
property — State property — Jurisdiction of 
Municipal tribunal.— \W hero the Government 
submitted itself to the jurisdiction of the 
Municipal tribunal if the property in dispute 
^hould be hold to be the property of the 
sovereign in respect of whose dominion the 
Government exercised an act of Slate, the 
tribunal would bo deprived of its jurisdiction 
over the property if it finds that the property 
was the public or State property of such 

sovereign. Ghulam Muhammad Naiamut 
Khan v. Dale, l M.H.C, 285/ 
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Uunsarini. 

ol~lnsnfficienay stamped plaint 
—Incorrect val'iaiiori—Conrt- fees. — The duty 
of a Mausarim would be fulfilled jf, on au exa- 
miration of the statement in the plaint as to 
th.- value, he finds tbs value is calculated at 
tivo Liiues the revenue of the laud given in the 
plaint : it is not inuumbent on him to examine 
and ascertain whether the revenue so stated is or 
is not the correct amount of revenue on the pro- 
Peity. CHHATEUPAT v. JaGRAM. 2 A L J 
55 = A W.N. 1905. 12 = 27 A. 411. (23 A. 423 

F> [Dtss.. 123 P. R. 1907=82 P W.R 1907 
= 3 M L.T. 63. 29 A. 749 = 4 A.L.J. 636= A. 
W.N. 1907, 253; R., A. W.N. 1906, 21 = 23 A 
310 = 3 A.L J. 838.] 

Warr.ant of attachment not signed by Judge 
but by— Irregularity— Invalidity of sale— Civ. 
Pro. Code. 1859, s. 222— SALE —SALE IN 
EXECUTION OF DECREE -SETTING ASIDE 

Sale, 7 A. 506. P.c. 

Munsiff. 

See JURISDICTION OF JIUNSIFF’S COURT. 

il)— District Mnnsif, Smill Cause Court 
Judge— Madras Act IV of 1863— .4c^ XI of 1865 
—A District Munsif, is a Small Cause Court 
Judge under Madras Act IV of 1863 within Act 
XI of 1965. WUMADI RA.JAH HaRA.IAI 

Kumara Venkata Peru.malraj Bahadur 
Zemindar of k arvatinuggar v. Kanni’ 

APPAH. 4 M H.C. 149. 

{2)— District Munsiff, not competent totransfer 
Small Cause suit to regular side. — A District 
MuosiS is not, of his own accord, or on the re- 
presentation of the parties, competent to trans- 
fer a Small Cause suit to the regular side of the 
Court, even though it appears that the ends of 
justice will be better met by such transfer 

Bodi R.amayya V. Perma Janakir.amudu, 

5 M.H.C. 172. 

(3) — Illegal order of Munsif — Order not ap. 
pealable— Civil Court fiearing appeal from order 
and reversing it — High Court— Act XXIU of 
1361, 35. — Where, in execution of a decree, a 
District Munsiff passed an illegal order at the 
instance ol the auction-purchaser, and the 
order was one from which no appeal lay to the 
Civil Court but the Civil Court entertained an 
appeal from the order and reversed it, the High 
Court, under s. .35 of Act XXlII of 1861. set 
aside the order of the Civil Judge, but to guard 
against the order of the District Munsif being 
enforced, annulled it under the discretion given 
by the section. SUBRAYA GOUNDEN v. 
VENKATAGIRI AIYER, 6 M.H.C. 22 [R 6 
M.H.C. 360.] ^ ■’ 

i^)— District Munsi£^ -Institution of voluntary 
enquiries.— Tha petitioner having omitted to 
deposit the requisite fees for serving notice 
upon the respondent in proper time, his 
special appeal was dismissed. Subsequently 
he appeared before the Court and prayed for 
restoration of the appeal on the ground that 
hie omission to pay the fees was due to his 
illness at the time. Thereupon the Court 


I Munsiff — continued. 

intimated to him that if he produced a medical 
certificite to prove his illness, proper orders 
would be passed. As the Court was nob inclined 
to rely on the certificate produced by the peti- 
■ tioner, the aopeal was ordered to be struck off. 
Then the pe..icioi)er went to the District Munsiff 
to prove that be was actually ill, and. accom- 
panied by an attested copy of the Munsiff’s 
proceeding applied to the special appellate 
I Court for restoration of the appeal. Held, 
after restoring the appeal, that it was not 
proper of the Munsiff to have instituted volun- 
tary enquiries of the kind. He could do so only 
under the direction of the superior authorities. 
In the matter of the petition of KULNO KHOND 
Kar. 7 W.R. 47. 

(5) — XI of 1865, s. 9— against 
Government — Jurisdiction — Small Causes 
Court. — lltld that a Munsif had jurisdiction 
in a suit against the Government which suit 
would be cognisable by a Small Cause Court 
but for s. 9. Act XI of 1865. KaMALOODDEEN 

ehaikh v. The Collector of Midnapore. 
li W.R. 233. 

(6) — less than Rs. 1,000 VI value — Act 
Xyi of 1863, s. 14 — Jurisdiction of Munsifs. — A 
suit, the subject-matter of which was valued at 
less than Rg. 1,000 instituted one day after 
Act XVI of 1863 was p»ssel. could be enter- 
tained by the local Munsif under s. 14 of the Act 
and not by the Sadder Munsif of the District. 
Bungshee Budden DEY V. TARINBE 
Churn Roy, 14 W.R. 375. [i?., 23 W.R. 89 ] 

{.'ll— Jurisdiction — Award relating to rent — 
Enforcement - Munsif acting xoithoul Jttrisdic- 

I tion— Appeal. — An application for the enforce- 
ment of an award made by arbitrators under 
s. 327 of Act VIII of 1859 on a claim for the 
determination of the rent, cannot be entertain- 
ed by a Munsiff. When a Munsif acts without 
jurisdiction, the question may be the subject 
of an appeal to the appellate Court of the 
District. ALTAF HOSSEIN v. GRISH CHUNDER 

Roy, 15 W.R 556. 

(8)— Oju. Pro. Code. Act VHI of 1859, 
s. 6 — Court specially invested with Small Cause 
jurisdiction — Regular Small Cause Court- 
Suit for value toithin former Court— Juris- 
diction— Acts XI of 1865 and VI of 1871.— 
Where a munsiff was specially invested by the 
Local Government, under Act VI of 1871 with 
the jurisdiction of a Small Cause Ciurt up to 
the amount of Rs. 50, the Munsiff had not 
concurrent but e.xclusive jurisdiction with a 
regular Court of Small Causes established io 
the same place under Act XI of 1865 with 
power to take cogoizince of suits up to Rs 500. 

By the operation of a. 6 of Act VIU of 1859, a 
suit of a Small Giuse nature below Rs. 5^ 
should be instituted in the Court of the Muo- 
siff and not in the regular Small Cause Court. 
Dwarkanath DUTT V. Bhathu Hawol* 

DAR .AND CHUNDOO VISTEE V. SODAOUB 

Vistee. 22 W.R. 437. [F..12 B. 169.] 

(9)— Suits regarding minors — Jurisdiction.^ 

As respects suits regarding minors, munsira 
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Munsiff —continued, 

have DO jurisdiction. They -ire cogoizible by 
the principal Civil Courts of the district. 
Kristo CHUNDER .ACHAU.IEE V. KASHEE 
Thakuranee. 23 W.R. 340. 

(10) — Sudder Munsif succeeding Sudder 
Ameen Suosisting attiichm- nt — Juri'idicdnn. 

Jurisdiction of Sudder Munsiff succeeding a 
Sudder Ameen in relation to a subsisting attach- 
ment. SREENATH BANKH.IEE V. PURRU.M 
SOOKH CHUNDER, 25 W. R. 105. 

This circular deals with titles for ^lunsiffs. 
Civ.Cir. No. ll.,24W R. Rules and Orders of 
the H.C. p, 12 

This circular deals witli charges and tra- 
velling expenses of Munsiffs employed as 
Commissionor.s under Act Vlll of 1S5U. ss. ISO 
and 181. Civ Cir. No 15 of 13th April 1872. 
17 W.R. H C. Rules and Orders. 13- 

This Circular states that District Judges are 
to entertain Establishiueuts for Additional 
Mun«iffs. Civ. Cir Memo. No 2, dated 24th 
January 1872. 17 W.R. H.C. Rule and Or. 1. 

This circular draws attention to Circular 
Order No. of IH5S, rcquirioga report of a 

new Moonsiff taking cbaigo of his olti -o. Civ. 
Cir Memo No. ll. 24 W R Rules and Ora. 
of the H.C. p. 9. 

This circular call.s for inform uion in tabular 
form regarding Moonsiff’-; ch •)wkGes in Assam 
and Chota Nagporc. Cir. No. 27. dated 11th 
September 1867, 8 W R. Civ. Cir. Ora. p. 6. 

This circular deals with MoonsilTs’ Punkahs 
and Punkah-pulDrs. Cir, No. 42 dated the2nd 
October 1866. 6 W.R. Civ. Cir. Order, p. 10. 

Appointment by District Judge of a person 
to act as Moonsiff to be shown in Pay Abstract, 
and to be reported to Accountaut-Goneral and 
to the High Court. Cfv Cir Memo No. 13, 20 
W.R. Rules and Ora. of the H.C . p. 7. 

This cicular circulates letter frt>raAccountaaf- 
Gerieral. Bengal, and requests Judges to report 
to that officer every case of appointment by them 
of an officiating iMconsiff Civ.Cir Memo. No. 
16, 20 W.R. Rules and Ora. of the H C., p 23- 

This circular lays down new rule regarding 
the inspection of Moonsiff'' Courts. Civ. Cir. 
No. 9, 20 W.R Rules and Ora. of the H C. p.l. 

This circular requests Judges to ropert for 
the sanction of the High Court, all cases in 
which a Sherishtadar is pla'-ed in charge of the 
current duties of a Moonsiff’s Court Civ. Cir. 
Memo. No. 4. dated 5th August 1871, 16 W. R. 
Civ Cir 7. 

This circular asks Judges to inform the 
Court when they con.sider it advisable that a 
Moonsiff should bo invested with jurisdiction 
of a Court of Small CaUBe-- up to the amount 
of fifty rupees. Civ. Cir. No. 24. dated 12th 
August 1871. 16 W.R. Civ. Cir. 8. 

See Appeal to Privy Council— Cases 

WHERE APPEAL LIES OR NOT, 13 M.I.A. 
843. 


MunsifF — concluded. 

Court of — In N.W.P. a Court of higher 
grade than a Small Cause Court— Cl\'. 
Pro Code, loos s. 63. i6 a. ii. f.b. = a. 
W.N. 1893. -ill. 

Kxkcuj’ION OF Decree— Transfer 
OF Decree for execution-execution 

OUT OF Court’s Jurisdiction, 7 M. 397. 
See Limitation act. (i903i. s. (i) (6). d 

M. 118. 

Disobedience of order of Munsiff — Profes- 
sional misconduct-jurisdiction of Mun.^ff - 
See Pen.\L Code, 1360, s. 174.7 C.W.N. 
797. 

Ses PUI-.LIC SER\ ANT. 4 B.Ii.C. A.G. 93- 

Village JIunsiff —Power to transfer suits — 
See M.\D. Reg. IV of 1816, 8 M. 500. 

Decree of V'illage Munsiff— Sale of immove- 
able property in execution — See M,\D. Req. 
IV OF 1816, s. 30. 7 M. 220. 

Erroneous dismissal of suit by Small Cause 
Courc — Suit, cannot be instituted in I\Iun 3 iff’.s 
Court— »SVe right of SUIT— GENERAL. 3 
M.H.C. 86. 

Claims falling within Small Cause jurisdic- 
tion of— Joinder in one suit in Small Cause 
Court -6'eeS.MALL CAUSE COURT, MOFUSSII,, 

Jurisdiction of-Gkneral, 4 M.ii.c. 33 1 . 

Suit to recover two sums of money, one for 
money lent and the other for good.s s'old and 
delivereJ— Total claim cognizable by Small 
Cause Court — Claim in each ease cognizable by 
District Munsif on Small Cause side — Jurisdic- 
tion of Small Cause Court- 6V<? SMALL CAUSE 

COURT, Mofussil, Jurisdiction of— 
General. 5 M.u c. 287. 

See Small Cause Court, Mofussil. 
Jurisdiction of— General, -i B H.C. a. 

C. 173. 

Small C mso decree of— Subordinate Judge — 
Transfer to Munsiff’s Court and execution — 
Sale — Certificate not filed — Validity of sale — 
See S.M \LL Cause Court, Mofussil, Juris 
diction of — Practice and Procedure, 

7 M. 592. 

Small Cause decree of Su'ordinate’Judge — 
Transfer to Munsiff’s Court — Execution 
against immoveable property — Execution by 
;\Iunsif — See S.MALL CAUSE COURT, MOFUS- 
SIL, Jurisdiction of — Pu.*.ctice and 
Procedure of, 8 M. 8. 

See Witness— Examination of Witness- 
es. 1 B.L.R. S. N. 20 (c). 

Murder. 

fl ) — Murder oj person by one who would be 
his heir, effect of. — The point whether a Hindu 
who has murdered a person is prevented by 
the murderer from succeeding to his estate is 
one left untouched by the Hindu Law; but it 
is a rule of universal application that no one 
should derive an advantage from that which 
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Murder — concluded, 

deserves punishment. The efiect of the mur- 
der is not to exclude the murderer from the 
ioheritance so as to prevent the very vesting 
rn him thereof but merely to disentitle him to 
beneficial interest in the inheritance. 
Such beneficial interest will vest in those who 
would be entitled to the inheritance if the 
murderer were out of the way. VEDANAYAGA 
MUDALIAR V. Vedammal, 27 M. 591 fR 
32 B. 275 = 10 Bom. L.R. 149.] 

Whether, disqualifies murderer from suc- 
ceeding to the estate of the murdered person — 

See Hindu Law— inheritance, is M.L.J. 

70 = 31 M. 100 = 2 M.L.T. 533. 

By the husband is not a disqualification 
to inherit in the case of a wife who succeeds 
m her own right— See HINDU LAW— INHERI- 
TANCE, 10 Bom. L.R. 149 = 32 B. 275. 

Committed with the object of succeeding to 
the victim’s property— Exclusion of murderer 
and his descendams from succeeding to such 
property— See INHERITANCE, 41 P.R. 1906 = 
95 P.L.R. 1906. 

Murli. 

Right of. to succeed to her father's estate — 
See HINDU Law — INHERITANCE. 9 Bom. L 

R. 774 = 31 B. 495. 

Murray's Dictionary. 

See Mad. ACT IV OF 1884, s. 63, cl. 3, 12 
M.L.J. 393 = 25 M. 627. 

Murshidabad. ! 

See Ben. act XV of 1891. 

Hushaa, Doctrine of. 

See Mahomedan Law— Gip'^ 

Musical Festival. 

Right to hold— SeeEASEMENT, 36 C. 616 = 

13 C-W.N. 1002= 1 Ind. Cas. 108. 

Mustaghraq. 

Mortgage— Construction of document — 

“ Arth” “ — ” "Rehan” — Power of sale in 
default not expressly given — See MORTGAGE — 
FORM OF MORTGAGES, 13 A. 28 = A.W.N. 
(1890) 216. 

Mastagir 

Rights of, in the Santbal Pergannas— See 

S. VNTHAL PBRGANNAS, 2 C.L.J. 77 = 32 C. 
1014. 

Mutation of Names. 

(1) — Adoption among Pathans-Gift to adopted 
son — Validity — Mutation of names— Possession. 

— According to the custom followed by Daudzai 
Pathaus of Kaithal, an adoption of a brother’s 
son does not in itself confer any rights of 
inheritance, though the adopter at liberty to 
make the adopted son his heir by making a 
gift of the property in his favour. A defined 
share of an estate can be the subject of a valid 
gift, and mutation of names in the donee’s 
favour is equivalent to giving him possession, 
though the donor manages the estate on the 
donee’s behalf. SIRMAST KBAN v. FAIZAL 
Hasan Khan, 99 P.R. 1880. 


Mutation of Names io Revenue register of 
holdings. 

I Mutation of names in Revenue register 

of holdings — Altering prayer of plaint — Suit 
j for declaratory decree.— the original 
plaint contained a prayer for mutation of 
I names and the Court of first in.stance allowed 
, him to substitute a prayer for possession for a 
prayer for mutation of names, held, that 
although a suit for mutation of names in a 
Revenue Register of holdings cannot lie, the 
Court may allow the prayer of the plaint in 
such a suit to be altered to a prayer for posses- 
sion. Maung THA CHU v. maung po 
Kauk. 2 L.B.R. 243. (2L.B.R. 4, R.) 

(2) — Mutation of names in the Revenue regis- 
ters — Suit for— Jurisdiction of Civil Court . — 
There is no right of suit for the mutation of 
names in the Revenue regi.sters, and a Civil 
Court has no jurisdiction to make a decree 
ordering mutation of names in such registers. 
This is a matter which is to be regulated cn- 
tirelv by tbe Revenue authorities. MAUNG 
Ba V. Maung Mo. l L.B.R. 124. [F., 2 L.B. 

R. 3.4.] 

(3) — Mutation of t ames — What it shows — 
P.L.R. Act. — According to the ancient tradition 
of tbe Revenue system of N.W. India and 
under the present Punjab Land Revenue Act 
of 1807. the mutation of names (dakhil kharij) 
is only the registering of actual existing posses- 
sion and is in no w’ay an adjudication as to 
rights. MIAN KhaN v. ADAM KH.4N AND 

Mehar Khan, 1 P.R. 1891 Rev, 

Mutation of names in Revenue register— Suit 
for declaratory decree — Consequential relief — 

See Declaratory decree, suit for— 

When DECLARATORY SUITS LIE. 2 L.B.R. 3. 

Though not valid transfer is good evidence 
thereof— See HINDU Law — ANCESTRAL PRO- 
PERTY. 76 P.R. 1898. 

Whether evidence of possession. — See RIGHT 
OF OCCUPANCY- GENERAL, 9 Ind. Cas. 456- 

Entry of mutation of names and transfer of 
occupancy right. — See THUGYI’S REVENUE 
Register, No. IX. L.B.R 1893—1900, 178. 

Mutation Proceedings. 

(1) — Presumption — Burden of proof. — Beld. 
that, ID this ca«e. the mutation in favour of 
the defendant was surrounded by suspicious 
circumstances and that he bad failed to prove 
that he was legitimate son of his father. KADIR 

Bukhash V. AZIZ Muhammad, 200 P LR. 
1908. 

(2) — Transfer declared voidby law. — A Reve- 
nue Court may properly refuse mutation id 
a oase of transfer which is prima facie void- 
Momanda V. Farid, 177 P.L.R. 1901 -1* 

R. 1901. 

(3* — Decree for possession— Cl. 2, s. 24, Bf9- 
XLVIIl of 1793— J/uMfion of ruimes—CscU 
Court precept — Duty of Collector to obey- 
Where a copy of a decree for possession is sen 
to a Collector in pursuance of cl. 2, s- 24, 
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Mutation Proceedings — concluded. 

Regulation XLVIII of 1793, he must decide 
whether the mutation of names ought to 
take place. Rut where the Civil Court issues 
a precept requiring the Collector to register a 
certain name, he is bound to obey. Naunhee 

Koonwak V. Kustoores KOONWAR. 13 w. 

R- 141. 

Evidentiary va’uo of — See CO-SHARERS — 

General. i26 p.w.r. loii. 

Construction of— whether thev embody a 
recognition of an existing right or creation of 
new one, must be deduced from circumst inces. 
SecCUSTOMS — Punjab— ALIENATION, 65 P. 
W.R. 1907. 

Mutation puttah referring to old puttah 
creating permanent interest — Purpose of refer- 
ence being to show proportionate rent — Puttah 

is confirmatory — See Ejectment, SUIT FOR 

8C.LJ. 513. 

Effect of— See Estoppel— MISCELLANE- 
OUS. 11 Bom. L.R. 69, P.C.= 13 C.W.N. 274 = 
6 A.L.J. 100 = 9C.L.J. 151=5 M.L.T. 167 = 
31 A. 73= 19 M.L.J. 1-23 = 120 C. 288 = 1 Ind. 
Cas. 166. 

See JuitiSDicTiON OF Revenue Courts, 
118 P.L.R. 1902. 

Assertion of proprietary right bv mortgagee 
after invalid foreclosure proceedings, coupled 
with mutation in revenue records in bis favour, 
whether amounts to adverse possession — See 

Mortgage— Foreclosure. 90 P.L.R, 190S 
= 6 P.R. 1908=113 P.W.R. 1908. 

See Right OF Occupancy— Transfer of 
Right, 44 I’.L.R. 1903. 

Whether mutation of n.ames or transfer of 
pot^seasion will confer title, where law requires 
registered deed. See TRANSFER OF PROPERTY 
ACT. 1882, s. 6 (a), 11 O.C. 301. 

Mutiny. 

Notes lost or plundered in — See LIMITATION 
ACT. 1908, 8. 18, 1 Agra 213. 

See Possession— Evidence of Posses- 
sion andTitle. 4 B.L.R., App..21. 

Mutiny Act, 18S7. 

(1) — Act of Stale — Seizure of properly during 
Mutiny of 1857 — Subsequent restoration— Sub- 
seqiunt seizure— Validity of — Restoration by 
Agent of Government — Flow far effective — Rati- 
fication oj the Act by Government - Effect of Act 
IX of 1859. — The plaintiff, a Mihomedan British 
subject, resided in Delhi during tho Mutiny of 
1857, and was expelled in common with all the 
residents of that oity in September, 1857. Tho 
immoveable property of tho plaintiff was seized 
and hold under military occupation until Hth 
January, 1858, when the management of the 
city was transferred to tho Civil authorities. On 
the 27th Soptomber. 1857, Mr. Egerton, Col- 
lector of Delhi, recorded a proceeding to tho 
effect that, by a general order, tho hou.sea of 
tho Mahomedans in the city of Delhi had been 
attached and tho Kotwal had been instructed 
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Mutiny Act, 1857 — continued. 

to seal up each house. The plaintiff then went 
to bonepat. There he was arrested and taken 
before the Magistrate of Panipat who ordered 
his release on his giving .security for his an- 
pearance. Afterwards, bis name having been 
entered in a list of the rebels of Delhi he was 
tried before the Special Commission ’ which 

of 1857. held Courts 
at Delhi m July, 1858. On giving security for his 

appearance, he was set at liberty. On a petition 
by the plaintiff, Mr. Egerton, the Deputy Com- 
missioner ordered that the name of the plaiu- 
^ff should be struck off the list of rebels In 
December. 1858. the plaintiff presented a petition 
to the CommisMonerof Delhi praying for the 
restoration of bis houses in the city of Delhi and 
f-.r a ticket permitting him to reside in the city, 
A copy of this petition was sent to the Deputy 
Coraimssioner for report. A report was sub- 
mitted, but no order was passed on it. Up to 
this time plaintiff’s endeavours to obtain tho 
release of his household property had been un- 
successful. and the property had remained in the 
possession of Government from the date of the 
fall of Delhi. Then the Queen’s Proclamation 
was issued extending clemency to all offenders 
except those who had been convicted of havin" 
directly taken part in tho murder of British 
^bjects. and. in Letter No. 818. dated 29th 
December, 1859. the Govemor-General wrote to 
tho Lieutenant-Governor that the attachment 
upon the houses of the Mahomedan resi- 
dents m the city of Delhi might be removed 
On the 24th January. 1860. the Kotwal of 
Dolh^ wrote to the Deputy Commissioner to 
the effect that the plaintiff was applying for the 
release of his property with reference to tho 
general order of release.’ 'The Deputy Com- 
missioner passed an order on this petition on 
the 9th March. 1860, that the plaintiff should 

be informed through tho Kotwal that he could 
not take advantage of tho general order of 
release and that it could not affect his property 
On the nth March. IHfiO, tho plaintiff peti- 
tioned the Deputy Commissioner that he had 
been cleared of all complicity it, the rebellion and 
prayed that a ticket of release of his pro- 
perty might be given him under the general 
order of Government. This was referred to tho 
Kotwal who reported that he was entitled to 
get back bis property. On 27th March, i860 
Mr. Plowden. tbe Officiating Deputy Commis- 
.sioner, passed an order that the applicant’s pro- 
perty should be released. Tho Kotwal put him 
in possession of tbe property. The plaintiff 
then petitioned the Punjab Government for 
permission to travel whero he plea.scd in the 
exercise of bis profession as a Hakim. On tho 
8th June 1861, the Punjab Government grant- 
ed him the permission sought. On iqth 
July, 1861, hcvever, .Mr. Coopfr, Deputy 0”^ 
miBs.oner of Delh,, sent a memo thut the 
order of 27th March, 1861. required re-consider- 
at.oD The Comm.S8.oDer forwarded this to 
the Judicial Commissioner who, in a letter 
dated 29th July. 1861, replied that tho release 
of the property was void on account of the non- 
competency of the party to be released. Oa 
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receipt of this letter, the Deputy Commissioner 
instructed to attach the property and 
explain the order Rj the parties concerned. On 
the 15th August, 1861, the plaintiff petitioned 
the Punjab Government against the re-attach- 
ment of his property. The Government declined 
to interfere with the order of the Judicial 
Commissioner. Petitions by the plaintiff to the 
Government of India and the Secretary of 
Stale nroved equally unsuccessful. Hence the 
pre^eot suit for possession and mesne profits. 
Htld that, although the plaintiff might have 
had no right to maintain a suit against the 
Government before posse.ssiou was actually 
made over to him in 18G0. yet. after that 
possession he was entitled to be maintained in 
it until dispossessed in due course of law. The 
Go\ernnient must show itself to have been in 
a position rightly to take the immoveables 
back from the plaintiff in 18GI by retsou of 
the strength of its own legal title to them. 
The act of War or Statu in reference to the 
immoveables of Delhi in 1857-59 would not 
give the Government a valid title unless they 
could show that the actof restoration was alto- 
gether inoperative and a perfect nullity. As 
it was clear from the tirsc occupatmu of the 
town, the Deputy Commissioner ex o^icio exer- 
cised no little control over the questions relat- 
ing to property and its disposal, and as the 
general attachments of 1857 and 1858 were both 
effected by the order of the Deputy Commis- 
sioner and the orders of the Governor-General in 
Council issued in December, 1350, ro the effect 
that the time had come for restoration in cer- 
tain ctaes. were sent to the same officer for bis 
information by the Comraissionert'. whom the 
Letter No. 848 was sent directly by iho Secre- 
tary to the Government, and as, when the 
general order bad been thus issued by the 
Governor-General in Council, there being no 
organised department to which it was issued 
tho Deputy Commissioner was as much autho- 
rised to carry it out as the Commissioner, the 
act of Mr. Plowden in restoring the property 
to the plaintiff was not without legal opera- 
tion when viewed from the point of view of a 
third party— one of the public— claiming a 
right to insist upon the act as binding 
against the Government. Even if Mr. 
Plowden did exceed his authority, the Govern- 
ment acquie.sced in his act as it was not 
possible that the transfer of the property 
by the Deputy Commissioner of Delhi should 
have remained unknown to the Government 
for the space of a year, and as, to a certain 
extent, the plaintiff brought home to the 
Government actual notice of the restoration of 
his property in 1860. At all events, the neg- 
lect on the part of Government to inform itself 
of the mode in which the Delhi immoveables 
were being dealt with in 1860 and 1861 could 
afford no excuse for the absence of the repudi- 
ation of Mr. Plowden’s act of restoration with- 
in a reasonable time. Therefore the effect on 
the plaintiff’s rights of the order of restoration 
and of the counter-order and of the actual 
possession enjoyed by the plaintiff between the 


772 


Mutiny Act, iS57— continued, 

dates of the two orders was to entitle him to 
succeed unless he was barred by Act IX of 1859. 
But chat enactment contemplated property 
actually remaining under seizure in the bands 
of the Government, whereas in this case, the 
plaintiff, as soon as he recovered possession of 
his property, was so placed that it would have 
been useless, if not impossible for him, to havo 
taken proceedings to have his tide declared. 
Thus pJaiutiff wis entitled to a decree with 
costs. He would also be entitled to mesne 
profits for 6 years previous to the date the suit 
was lodged and to the date be might nbt»in 
possession under the decree. (Per Melville, J.» 
dissenting): The original act of seizure of 1857 
was an act of State and the Court had no 
jurisdiction to question the validity of that aot 
of seizure. Though there was no express order 
for the confiscation of the plaintiff’s property, 
the confi.scatiOM was not the less comploie. The 
repeated refusals of the Deputy Commissioner 
to restore the property indicated clearly the 
intention to retain the property as confiscated 
to Government. The letter of the Government 
of India No. 848 could not be held to have a 
higher force than the Queen’s amnesty, aud as 
the latter had no Retrospective effect, neither 
had the former. The Deputy Commissioner 
was not entrusted by the letter No. 848 with 
authority to release at his pleisure and with- 
out reference to Government, property which 
had been declared to be confiscated, whether 
such confiscation had been formally adjudicat- 
ed or whether it had been declared by execu'ive 
orders passed by his predecessor. Mr. Plowden, 
then, was not acting within the scope of his 
authority, and the Government could not be 
bound by hi« act, nor could it be held that his 
act was ratified by the Government. The plain- 
tiff could not have contested in a Civil action 
the original confiscation of 1857-58. and the 
mere accident of the irregular and unwarrant- 
ed restoration of 1860 could not be held to in' 
vest the plaintiff with the title of which be 
had been previously deprived. The title of the 
Government was therefore valid as ajiinst th® 
plaintiff. HAKIM SAADUDDIN v. SECRET.-VRV 

OF State for India in Council. 12 P R* 
1874. 

(21 — Mutiny Act. s. 99 — Cognizabilxty o/ 5'**^ 
against Militnry o^cer not affected by provisions 
of s. 17, Civ. Pro. Code.— The defendant who 
was a Military officer on duty at Debra Dun 
was .sued for money due on a promissory note 
executed by him at Mian Mir. The Judge 
refused to receive the plaint, on the ground 
that although the cause of action had arisen a 
Mian Mir, and the amount was within the 
pecuniary limits of the jurisdiction of his Coort, 
he was debarred from hearing the suit by the 
provisions of s. 99 of the Mutiny Aot, as the 
defendant wis doing duty at Debra Dun an 
could only be sued there. The Chief Court^*^ 
also of opinion that the Small Cause Court ha 
no jurisdiction to try the suit. The 
of the Mutiny Aot were in no way affected 7 
tho new Civ. Pro. Code. If the defendant was 
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residing within the local jurisdiction of a Small 
Cause Court, that Court alone would have 
jurisdiction to try rhesuit against him. If he 
was nob so residing witbio thr local jurisdiction 
of any Small Cause Court, the suit would be 
oognizible only by a Court of Requests. The 
Court of Small Causes at Mian Mir within 
which the defendant did not reside, at the time 
of the institution of the suit in that Court, had 
therefore no jurisdiction to try the suit. 

Jamsetji’s Sons v. Lieut.-Col. Mactuhk, 

33 P.R. 1879. [Overruled, 111 P.R. 1887; 
B.. 48 P.R, 1893.] 

(3| — s. 99 — See SMALL CAUSE COURT, 

Mofussil. Jurisdiction of-General. 8 

P.R. 1880, 9 W.H. 11-2. 

Mutt. 

See Hindu Law — Relioious Endow- 
ment. 

See Relkuous Endowments. 

(1) -‘Guru — Property qiven for via\nte>tance of 
math. — Property given for the maintenance of 
a math is as a general rule inalienable in the 
absence of special circumstances: but such 
property can be lo.st by toe operation of the 
statute of a limitation, iJATrAGIRI v. DAT- 

Tatraya. 4 Bora. L.R. 743 = 27 B. 363. 

{'1) —Cipacity to hold property . — A math, 
like an idol, is, in Hindu Law. a judicial per- 
sona capable of acquiring, holding and vindi- 
cating legal right, though of necessity it can 
only act in relation to those rights through 
the medium of some human agency. When 
the property is vested in the math, then liti- 
gation in respect of it has ordinarily to be 
conducted by, and in the name of, the manager, 
not because the legal property is in the man- 
ager, but because it is the established prac- 
tice that the suit should be brought in that 
form. A person in whose name a suit is thus 
brought hisin relation to that suit a distinct 
capacity : ho is therein a stranger to himself in 
his porsonaland privite capacity in a Court of 
Law. In connection with the property of a math 
there are two distinct classes of suits : those 
in which the manager seeks to enforce his pri- 
vate and personal rights and those in which ho 
seeks to vindicate the rights of the math. 
The rights of the m.tth cannot ordinarily be 
prejudiced by the result of a suit, of the for- 
mer class. 11ARA.II RAO v. LUXMANDA8, 5 
Bom. L.R. 932 = 28 B 215. 

(8 — Trustee of a mult—Riyht to appoint smc- 
cessors left to his dis:retion from his disciples — 
Appointment by will — Right to revoke — Cancel- 
lation of appointment. — A trustee of a mutt 
deriving bis right to appoint his succestors under 
H document, which gives him the choice from 
the line of disciples, has also, when he makes 
such appointment by will, a right bo revoke the 
same, so as to cancel Che appointment at first 

made. Sellappaswamy V. Manikkaswamy, 

2 M.W.N 1911, 359 = 11 Ind. Gas. 336. 

(4) — Mutt’~‘Binding character of debt — Onus. 
^lo the case of a mutt, the onus is upon the 


Mutt — continued. 

creditor to show that the money was borrowed 
for necessary purposes. Where a debt hy a 
Pandara Sannadhi was treated as binding’ by 
the successor, that is sufficient to raise the pre- 
sumption that it is binding on his successor and 
the onus is on him to prove that it is not so. 

Gnana Sammandh.a Pandara Sannadhi 
v.Sabapathi Pillai, M.W N. 1913, 106. 

(5) Mutt property —Disciple in management 
of Cie mutt and its properties—Lease tn perpe- 
tuity—Righl to sue to eject the lessee. -Tbo right 
of the trustee of a mutt to create a perpetual 
lease of the mutt properties is restricted only 
to cases in which there enters at least some 
element of necessity, A disciple attached to 
the mutt and in possession of the propet ty in suit 
and m.anaging the affairs of the temple is 
entitlei to maintain a suit to eject a tenant 
claiming under a perpetual lease. KASHI 

Chettv v. Srimathu Devasikomony 
NATA ita.iA Dikshitar, M.W.N, 1913, 181. 

M.itara Service Inain— SeeACT XXIII OP 
1871, 5 M. 302. 

Allotment of shares in name of head of — 
Payment of calls by successor — Right of 
successor to apply for rectification of share 
register — Evidence Act I of 1872, .s. 11.5 — 
E-itoppnl by conduct See AC'J' VI OF 1882, 
8. 58, 26 M. 79=12 M.L J. 4 39. 

Head of - Suit against him by lay disciples 
or worshipperi-f^osition of head of— See CiV. 
Pro. code. 1908, ss. 92. 93. 6 M.L.T. 193 = 3 
Ind. Cas. 255. 

Suit by disciples of a— to eject its head as 
trespis^cr See DECLARATORY DECREE, SUIT 
FOR— Endowments, 16 M. 31. 

Patrika issued by head of— Stating that a 
certain sect are not entitled to perform vedio 

rites— See Defamation, g M.L.J. 58. 

Adoption by religious colebato of Mutt — 
Natural father whether could enter into com- 
promise on behalf of adoptee — See HINDU 

Law— adoption, 9 B. 365. 

Precept that Byragi can acquire no property 
— Counsel of perfection — Presumption as to 
ownership of property hold and money paid by 
head of a mutr — See HINDU LAW — INTER- 
PRETATION, 26 M. 79=12 M.L J. 439, 

Definitionof — See Hindu Law— Partition 

6 M.L.T. 319 = 20 M.L.J. 108 = 4 Ind. Cas. 76.’ 

Land appertaining to— Sale of Miras malki 
by Manager of math— Rights of Vendee — 

Adverse po.ssession — Claim for recovering rent 

See Limitation act. 1908, e. 28, 18 B, 507. 

Alienation by the guru of a math, limitation 
to sot aside— Sec LIMITATION ACT, 1908, art. 
134, 4 Bom. L R. 743 = 27 B. 363. 

Property, limitation to set aside alienation 
of— See Limitation Act, 1908, art. 134, 5 
Bom. L.R. 241 = 27 B. 873. 
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Head of — Adjudged lunatic, appointment of 
guardian for property of— LUNATIC. 21 
M. 40-2. 

Mortgage of Math property— Validity of 
mortgage— MORTGAGE— GENERAL. 15 C- 
W.N. 838, P.C. 

Mutual Accounts. 

See ACCOUNTS. 

See Limitation Act, 1908, arts. 57. 85. a- 
W.N. 1893. 34. 

Mutual Assurance Company. 

Mutual Assurance Company — Taxations — 
See Mad. Act I of 1884. sch. A, 1 1 M. 238. 

Mutual Benefit Society. 

Mutual Benefit Society--Alteration of rules 
by majority of subscribers— 5ee SOCIETY 7 C. 

1 = 8C.L.R 577. 

Mutual Credits. 

Meaning of— .Sec ST. 11 AND 12 VlC-, C. 21 
s. 39, 19 C. 146. 

Mutuality. 

Specific performance— Minor — Doctrine of 

mutuality — Hindu Law — See HINDU Law 

Guardianship. i8 M. 415 = 5 M.L J. 164. 


Mutw ali — concluded. 

OF STATE FOR INDIA IN COUNCIL V. MOHI* 
UDDIN Ahmad, 27 C. 674. [/?., 6 Bom.L.R. 

1059, 6 A.L.J. 632.} 

Trust for religious and charitable purposes— 
Civ. Pro. Code. 1882. s. 539— Act XX of 1863— 
See PARTIESTO SUITS SUITS BY REPRESEN- 
TATIVES OF Class, ii c. 33. 

Whether infant can be appointed — See RE' 

LiGious Endowments. 8 C.L.J. 196. 

Public mosque — Rights of worshippers to sue 
mutwalis or Superintendents— See RIGHT OP 

Suit — Public Worship, suits Concern- 
ing Rights to. 3 a 636 = a.w N. 1881, 34. 

Suit against Muttuwallis for a declaration 
that the alienations made by them is invalid 
and that the wakj property should be restored 
to its original trust— See SPECIFIC RELIEF 
ACT. 1877, s. 42. 1 Bom. L. R. 649 = 24 B. 170. 

Nadi Bharati. 

Nadi Bharati, whether accretion — See ALL- 
UVION— CHANGE IN Course of Rivers. 3 
B.L.R., App., 116. 

Nagar Vissa Sect. 

See Hindu Law— Marriage. 2 B. 9. 

Naib Nazir. 


Mutwali. 

See Mahomedan Law— Wakf. 

(1)— Sujadanusheen— — liesveclive 
duties 0 /.— The general rule of Mahomedan law 
is that the sujadanusheen has charge oi the spi- 
ritual affairs of the endowment, and is not en- 
trusted with its temporal affairs ; the Mittwnl- 
he's office is entirely distinct : the latter officer 
is liable to account and is not necessary %vbere 
there is but one person interested in the pro- 
perty attached to the shrine. HOSSEIN SHAH v 
Zahoou Shah. 67 P.R. 1868. 

{.2)~Mootnu}allee holding office, right of wor- 
shippers in mosque to restrain nctsof—Mootnwal- 
lee. i/ competent to determine by himself whether 
particular act is or is not for benefit of mosque.^ 
Plaintiffs, the worshippers at a certain mo.sque, 
alleged that the defendant, the mootawullee of 
the mosque, had encroached upon the bounda- 
ries of the mosque, and prayed for the removal 
of the defendant from his office. The Chief 
Court held that the proper remedy was not his 
removal from the trust. It was quite consist- j 
ent that the mootawallee should continue in ^ 
the trust while the worshippers might have the 
right to restrain him by an order of Court from 
doing a particular act- The powers o( moola- \ 
wullee are very considerable and he has the , 
right to decide what, in his opinion, is benefi- 
cial for the mosque, and. that some of the 
worshippers took a different view from him 
could not make any difference WULLEE OOLA 
V. KURREEU BUKSH, 81 P.R. 1869. [i? . 75 

P.R. 1884 ] 

f3t — Mahomedan Law— Wakf — Sajjadana- 
shin and Mutwalli — Respective status and posi- 
tions of Sajjadanashin and Mutwalli. explained, 
discussed and distinguished. THE SECRETARY 


Arrest in execution of decree — Practice- 
Delegation by Nazir to peon — Civ. Pro. Cede, 
s. 343 — Endorsement of partictilars of arrest by 
— See ARREST, 6 A. 365 = A.W.N. 1884, 133. 

I Naikins. 

i Mortgage of property for immoral purpose — 

: Validity Custom among —dancing girls, in 

Nasik— Sec Dancing Girls. 13 B 150 . 

Adoption of daughter among, whether valid 
i — Suit for partition by alleg‘>d adontive daugh- 
ter not maintainable —Usage of class, bow far 
to be given effect to. by Courts of law — See 
Hindu L,\w— adoption, 4 B. 545. 

Nala. 

See Bom. Act VII of 1879, 8. 8. 5 Bom. 
L.R. 790 = 28 B. 105- 

Nambudri Brahmins. 

fl ) — Numbudri Brahmans — Hindu Lov)^ 
Custom. — Nambudri Brahmans are governed 
by Hindu Law except so far as it has been 
modified by special custom ad'^pted by them 
since their settlement in Malabar. AGIN* 

THRATHAN V. Ittichf>ri, 1 M L J 303 

* 

(2) — Nambudris — Sftccession to self acqn\s%‘ 
tion — Quaere. — Whether by custom among 
Nambudris the self-acquisition of a person 
passes on his death to bis own immediate 
heirs rather than to his illom. CHUITNAUTHA 
ATTEKUNNETHA LAKSHMI AMMA V. 

KUZHU THUPPAN Na.MBURRI. 25 M 662. 

[i? . 6 M.L.T. 106, F.B.=32M. 351= 19 
L.J. 350 = 2 Ind. Cas. 183.] 

Nambudri Brahmins— Their personal Iaw-“ 

See Hindu Law— Custom, ii M. 157. 

Right of junior member to marry — Cns* 
tom— Burden of proof — See HINDU LAW"^ 
Marriage. 14 M.L.J. 214. 
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Narobadri Illam. 

See Hindu Law —adoption, ii M. 157. 

Relation of the widow— Not bandbu of last 
holder — Not heir — See HINDU LAW — IN- 
HERITANCE, 11 M. 157. 

Nambudri Widow. 

Power of Nambudri widow to alienate pro- 
perty— 5ee HINDU Law— Widow, ii m. i67. 

Naroe. 

Use of another’s name — Allegation of 
damages — Right of suit — See BOM. Recj. II 
OF 1«27. 8. 11, I'i Bom. L.R. 358=6 Ind. 
Cas. 519 = 34 B. 455. 

Manakbhahi Gaddi. 

Grant made in favour of, by a Mabomedan 
Ruler for cbacnable purposes — Legality Posi- 
tion and powers of the Mahaut of the — See 
Civ. Pro. Code, 1908, ss. 92, 93, ll Ind. Cas. 
166. 

Nankar. 

(IJ— Crts/i Nankar an under proprietary right 
— Equxiaole charge on Ike Zamindari rigtits . — 
Bela, that cash Nankar granted in lieu of the 
surrender of Zemindar’s right is an under- 
proprietary right, and that it is m equity 
charged on the Zemindari rights so surrendered. 
Ka.JA RUDK I’HATAD SAHI v. SHEO CHARAN. 
IOC. 163. B. lli., 12 O. C. 124. j 

(2^ — Whether heritable estate. — Held, that 
nankar is a heritable estate. P.VTEH BAHA- 
DUR SINGH V. SHEOMHAR SINGH. 1 O.C.157. 

Wbat it connotes - U.P. ACT XX 11 OF 
1886, s. 140. 12 O.C. 124 = 2 lud. Cas. 297. 

See Pre emption — Construction of 
WAJIB-UD-ARZ. A.W.N. 1881.9. 

Suit for nankar allow ince —Small Cause Court 
— Jurisdiction— 6’ee SMALL CAUSE COURT, 

Mofussil. Jurisdiction of -General, a 

W.N. 1«94. 113. 

Narvadarl Land. 

See BOM. ACT V OF 1602. 1 B. 225. 

Narva Tenure. 

Inam grant of Narva village — Introduction 
of Revenue Survey by Jnamdar — Agreement by 
narvadars to pay assessment — Suit maintain- 
able by inamdar against narvadars for rent as 
agreed on survey— 6’es LANDLORD AND TEN- 
ANT— MISCELLANEOUS, 8 B. 347. 

Narva Village. 

Inaui grant of — Introduction of Revenue 
survey by inamdar — Agreement by narvadars 
to pay assessment — Suit maintainable by inam- 
dar against narvadars for runt as agreed on 
survey — 6’ee LANDLORD AND TENANT— MIS- 
CELLANEOUS, 8 B. 347. 

Narvadarl and Bhagdari Tenures. 

See BOM. ACT V OF 1862. 

Naslan bad naslan. 

See Deed— CONSTRUCTION OF DEEDS, 14 
C. 296, P.C. = 14 I. A. 7. 


Nationality. 

(1) Nationality of person how determined — 
Birth on the soil and notcitizenship by descent 
determines nationality. E. Christien v. P. J. 
Delanney, 26 C 931 = 3 C W.N. 614. 

Native. 

Claims of European assistants and native 
establishment and workmen of insolvent firm 
—See ST. 11 AND 12 ViC., C. 21, s. 42. G B. 
L.R., App., 144. 

Native Camp Followers. 

See Small Cause Court, Mofussil, 
JURISDICTION OF-GENERAL. 2 B.L R. 
S.N ,7=10 W.R. 386. 

Native Chief. 

Suit for redemption— Mortgaged land sold 
for arrears of Revenue by — Rights of purchaser 
against mortgagor and mortgagee -• Revenue 
Jurisdiction Act X of 1876— Bombay Land 
Revenue Code (Act V of mOj—See JURISDIC- 
TION OF Civil courts, 17 b. 681. 

Native Christians. 

See Conversion. 

See Converts. 

(Ij jSuccerssion Act, 1865 — Succession to 
estate oj intestate Native Christian.— Native 
Christian families are not at liberty lo adhere 
to the Hindu law of successiou, tince the pass- 
ing of the Indian Succession Act Hindus 
are not capable of inboriting the property 
of a Christian under that Act. In a competi- 
tion between the Hindu father and brother of 
a deceased native Christian convert who dies 
intestate, the father is, under s. 35 of the 
Succession Act. entitled to the whole estate. 
AD.M1NISTRATOR-GENERAL OF MADRAS v. 
ANANDA CHARI. 9 M. 466. lR , P.L.R 1900. 
p. 251, 31 C. 11.] 


Indian Succession Acl~^Applicability to 
Native Christians previously following Hindu, 
law. — Co parcenership and the right of survi- 
vorship are incidents peculiar to Hindu law, 
which law, as far as it affected Native Chris- 
tians, was repealed by the Succession Act. 
This Act, however, did not take away any 
vested rights. The Hindu rule of survivorship 
does not obtain in the families of Native Chris- 
tians, who were living in undivided co parce- 
nership at the time of the passing of tho 
Act, and who have not tince effected a par- 
tition. TELLIS V. Saldanha, 10 M. 69. 
[Dissappr., 31 B. 25 = 8 Bom. L.R. 770 ; R., P. 
L R. 1900 at p. 269. 4 O U. 89, 3l C. li, p!c. 
5M.L.T.49 = 19 M.L.J. 94, M.W.N. 19l’2,.386', 
32C. 527 = 1 C.L.J. 167, 32 M. 191.] 


{^)— Converts lo Christianity before the 
operation of the Indian Succession Act— Succes- 
sion Act, s. 331— ConverJ’s course of conduct 

shows the law by which he is to be governed. 

Where the lower Court dismissed the suit of 
the plaintiff, a Native Christian, on the ground 
that as the Indian Succession Act was not 
applicable to tho case, since the succession 
opened long before its enactment, the law 
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Nati¥e Christians— concZu*d. 

applicable to the parties was the law by which 
their family was governed before its conversion 
to Christianity, and that it was not shown to 
what caste or religion the family belonged 
before conversion. Bdd, (l) that the law prior 
to conversion was a point on which it might 
not be n^essary to give any evidence at all, 

convert might bv his course of 

conduct after conversion show by what law he 

mended to be governed. The Judge ought to 
have taken evidence and considered the will 
made by the plaintiff's father, the language, 
wording and nature of which could not be 
Ignored. (2) The law applicable to the succes- 
s ou of any individual depended on his personal 
sfufus, which again mainly depended on his 
religion. In every case, for the purpose of 

P^^^onalis, regard was 
tc be had to the mode of life and habits of the 
individual and to the usages of the class or 
family to which he b-dongeo. (3) If no specific 
rule could be ascertained to be applicable to the 
se, then the Judges administering justice 
wore to act according to justice, equity and 
good conscience.” Per Ranade. J.— The 
convert s course of conduct after conversion by 
attaching himself to a class which has a personal 
law of Us own, or by personally observing such 
usage or custom, must determine the question 
of what law he has preferred to attach himself 

(i}~Famiiy living jointlu-Presumption— 
Senior member cannot have status of manager 
of joint Hmdu family - No authority to bind 

JA 0/ 1865).— The senior member of a native 
Christian family governed by the Indian Sue- 
cession Act cannot have the status of the 
managing member of a joint Hindu family even 
if all members of the family live together and 
^0 senior manages the affairs of the family. A 
JNative Christian cannot borrow on the credit of 
others living with him so as to bind their estate 
without authority or agency. Such an agency 
cannot he implied by the mere fact of his acting 
for other member. APPAVa Udayan alias 

Udayan v. susai Udayan, 

IS M.L.J. 235. 

Petition for dissolution of marriage — See 
act IV OF 1869, s. 2. J8 C. 252. 

See ACT IV OF 1369, s. 2. 14 M. 382. 

Joint tenancy— Gift by a. to three children 
OCT,, estate taken- Sre GIFT, 7 M.L.T. 

S^ INHERITANCE. 5 B.L.R. 1, P.C. = 13 
W.R. P.c. 41 = 13 M.I.A. 277. 

See Succession act, 1865, 2 M. 209. 

See Succession act. 1865, ss. 2, 331, 19 

C« 76de 

See Succession act, 1865, s. 331, 7 m.h, 
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Native Converts’ Marriage Dissolotion Act. 

See ACT XXI OF 1866. 

Native Labourers. Emigration of. Act. 

See ACT XIII OF 1864. 

Native Labourers, Transport of, Act. 

See Ben. act III op 1863. 

See Ben. ACT VI OF 1865. 

Native Law Officers Act. 

See Act XI OF 1864. 

See Boxi. ACT IV OF 1964. 

Native Laws. 

Laid administered by British Courts 
when parties are natives.— i.t cannot bo said 
that when this country was brought under 
English rule, the English law became the 
territorial law of the country. Such was not 
the Case even as regards what may be called 
Indo-English law, i.s., that modified form of 
English law which is usuilly admiiiisiered m 
Indian Courts, when it is ao all administcctd. 
In lact, in all mittersof inheritance and of 
contract used in the widest sense of the tormB, 
it Was the native laws and usages that were 
administered by the British Courts iu India in 
suits between natives, the general Mahomedan 
law being administered as the personal law of the 
Mahomedans, and the general Hindu Law as 
the personal law of the Hindus. This privilege 
of the natives to have their own personal laws 
administered them, was recognized by 
Statute 21, George III, C. 70, s. 17 ; and al- 
though the section only provided against speci- 
fic mischiefs which bad arisen in the exercise 
of the Supreme Court’s jurisdiction, yet it 
must be interpreted uot as exbaustiog by en- 
umeration the classes of rigb's which it tipeci- 
fically guards, but rather as recognizing tbe 
larger general principles on which these rights 
stand, by forbidding any such eocroachtnents 
on them for the future as acluil experience 
had in the past shown to be possible. This 
rule is also in accordance with tbe general 
principle that tbe private law of a community 
18 uot to be afiected by a change of rulers, 
although there may be points to which, while 
it come.s into contact with the public law, i* 
has to yield. But the establishment of a Court 
to administer tbe law “ according to justice 
and right ” does not of itself imply any change 
in the law to be thus administered. There- 
fore, amongst Hindus, within the Island of 
Bombay, all private relations must in their 
whole range be taken to rest still on tbe basis 
of the Hindu law, except where the public 
law or the direct command.^ of the legislature 
have abolished or modified it. In re KaHAN- 
DAS NarraNDAS. 5 B. 154. 

Native Passenger Ships Act. 

See ACT XXI OF 1858. 

See ACT VHI OF 1876. 

Native Prince. 

Kingdom of Ava if territory of 
prince or State— CIV. PRO. CODE, lyOo. 

O. XXVI. rr. 5, 7. 2 B L.R., A.C., 73 -lW 
W.R. 385. 
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Native State. 

See Execution of Decree — native 
States, Decrees of Courts of. 

See Foreign Courts, Judgments of. 

'!) — Courts in Kathiawar and Rujkot, 
whether British Courts . — Ttie Civil Courts in 
many of the States of Kathiawar, including 
tho State of Rajkot, are purely Native Courts 
entirely independent of the Courts of British 
India, over which neither the Government of 
India nor the Government of Bomoay assumes 
to exercise any control except indeed as an act 
of State. GHAMSHAMLAL v. BHANSALI, 6 B. 
249. 

(2) — Co»n»«issio>i of enquiry re imputation 
npainsl Native State — Appeal. —When a com- 
mission IS appointed by the Viceroy for the 
miormation oi hu own mind, in order that he 
m-iy not act iu nis political and sovereign 
character otherwise than lu accordance with 
the dictates of justice and equity, it is not a 
Court, and even if it were, no appeal lies from 
it to His Majesty in Council. In re PETI- 
TION OF Maharajah Madhave Singh, i 
A.L J.691. P C =32 C. 1=31 l.A. 239 = 8 C. 
W N 811 = 8 Bora. L.R. 763 = 8 Sar. 731. 

(3» — Location of British troops in — Power of 
Cantonment authorities as to grant or user of 
land — Treaty , absence of —Power restricted to 
military purposes — Land belongs to State — 
Parsi Tower of Silence, grant of land for — 
Control 0/ Cantonment authorities.— The Hy- 
derabad Subsidiary Force which had its head- 
quarters in the Secunderabad cantonment, was 
a force in the employment of tbe Ea»t India 
Company and commanded by the Compiny’s 
otlicers, but maintained, by agrtemont, in 
Hyderabad territory for the protecloin of the 
Nizam. There never was in existence any treaty 
prescribing the limits of the powers of tbe 
Nizam's ollicors on tbe one baud, and the mili- 
tary commander commanding tho Hyderabid 
Subsidiary Force on tho ocher, with respect to 
tho management, control, and disposiiion of 
tbe cantonment and tho land comprised in it. 
When tho Nizira’s Government admitted a 
British force w. thin its territory , and allotted to it 
Secunderatiad cantonment as its head quarters, 
it no doubt, by necest^ary implication, conveyed 
to tbe military authorities all powers of juris- 
diction, control and managomeul inoident to 
maintainiug tbe efficiency and the discipline of 
tbe troops, the peace and good order and 
convenient use of the cantonment But it would 
bo going long way beyond this to bold that tbe 
oflicer cumuianding tho troops was empowered 
to alienate, in perpetuity, land forming part of 
tbe cantonment and undoubtedly Hyderabad 
territory for a purpose wholly unconnected with 
military requirements. The appellants, who 
were members of the Parsi community, claimed 
that the founders of tbe Parsi Tower of Silence, 
which stands on a portion of certain land, 
Bituatod in tho Secunderabad cantonment, were 
in their lifetime owners of the land in question, 
and that tbe peopeeby bad devolved upon them- 
Mlves as descendante, and representative in 


Native State - continued 

title, of tbe original founders. The respondents, 
who were also members of the Parsi comuiu* 
oity, contended that the land in question bad 
been granted to tbe whole Parsi comrounitv for 
a public purpose, and to enure for the beoehi. of 
the community generally for all time by the 
cantonment authority. The most imnortmt 
document relied upon by the appellauis w is 
issued by an Officer of the Hyderabad State m d 
purporting to express a transaction, by wbi h 
the State had assented to the grant of the land 
iu question to tbe founders, and directed posses- 
sion of it to be delivered to them. Another docu- 
ment in eviden.’e also obtained on behalf of tho 
founders, through their agent, purported to bo 
issued by the authority of the Brigadier com- 
manding tbe Hyderabad Subsidiary Force and 
to certify that the Parsis of Secunderabad had 
permission to enclose tbe land in question, 
which was given for a tower to be built on it. 
Held — That the considerations set out above 
must be boruo in mind iu estimating the effect 
of the two documents ; that the first, emanat- 
ing from the State, purported to deal with 
aud enforce, a grant of the land to the founders 
by name and tbd delivery of possession to 
them ; that the second document, emanating 
from tbe cantonment authorities, did not deal 
with title or po?seB^ion, but gave permission to 
use tbe land, already conveyed, for the parti- 
cular purpose of a Tower of Silence, and to 
euclrse the land, which were matters obviously 
within the discretion of the commanding officer, 
and that the effect of the two documents, was 
to f-how a good title in the founders, and not 
in tbe F’arsi community. PESTON.II JlVANTI 

V. SlIAl'UR.II EDUL.H CHINOY. 12 C.W.N. 469. 
P.C =33 C. 478 = 35 l.A. 79 = 3 M L T. 339 = 4 
N L.R. 65 = 14 Bur L.R. 102=18 M L.J. l99 
= 10 Bom. L.R 287 = 7 C. L.J. 401. 

European British subjects resident in Native 
State, suit for divorce arising between, within 
Jurisdiction of High Court, Bombay — Petition 
in India against wife — Indian Divorce Act, IV 
of 1869 — Su t for restitution of conjugal rights 
instituted in England by wife — .SVe AcT IV OP 
1869, 8. 2. 10 B. 422. 

Government Politicsl Agent in Native State 
of minor Chief, whether could sue for property 
in British territory — Political Agent not 
certificated guardian under Minors’ Act XX 
of 1864- Civ. Pro. Code. 1882, s. 37. ol. (c)— 
Recognised agent BOM. ACT XX OP 
1864, 11 B. 53. 

Appeal from Governor-General’s agent in 
Bhopal to Privy Council, whether allowable— 

See arbitration— Miscellaneous. 12 0. 

W. N. 685, P.c.=7 C L.J. 620=138 P.L.R. 
1908=10 Bom. L.R. 581 = 18 M.L.J. 266 = 99 
P.W.R. 1908=14 BUR. L. R. 146 = 4 M.L.T. 

25 = 80 P R. 1908 = 35 C. 648 = 35 l.A. 83. 

Kingdom of Ava if territory of Native Prince 
or State— See ClV. Pro. Code, 1903. O. XXVI, 
tt, 5. 7, 2 B L.R., A.C., 73= 10 \V. R. 385. 
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Native concluded. 

European British subjects residing in, juris- 
diciioti of the High Court over — See HIGH 

Court, Jurisdiction of— Bombay, 5 Bom 

L.R. 869. 

Tipperah Haj — Succession to the zemindari — 
Jurisdiction of British Court — See JURISDIC- 
TION-GENERAL. 12 C.W.N. 777 = 3 C L J 1 
= 4 ar.L.T. 27 = 35 C- 777. 

Contract made in— Suit in British Court— 
R-'Curn of plaint for presentation in Court in— 

iSee Jurisdiction-General. 9 Ind Cas 

824. 

Rent accrued due under lease of lands in 
Native State — Lessee resident in British India 
—Suit for arrears — British Indian Court- 

Jurisdiction— See JURISDICTION— Causes of 

JURISDICTION. 19 A. 450 = A.W.N. 1397, 98. 

Mortgaged property situated out of Jurisdic- 
tion— Suit on Mortgage —Maintainability — 

Civ. Pro. Code, 1882. s. 16 (c), (d) — See JURIS- 
DICTION— SUITS FOR LAND. 17 B. 570. 

See Probate and Administration act 

1881. s. 3, 21 c. 911. 

Testator subject to Baroda State — Will exe- 
cuted at Baroda — Disposition of immoveable 

property in British India —Jurisdiction of Court 
in British India — 5ee pROB.ATE AND ADMINI- 
STRATION ACT. 1331. ss. 56. 57. 20 B. 607, 

Res judicata — " A Court of jurisdiction 

competent to try such subsequent suit’' mean- 
ing and scope of expression — judgment of 
Native Court, how far can be relied on by 
British Indian Courts— See Res JUDICATA — 
Competency of court, 13 B. 224. 

Judgment of British Court— Suit on, in 
native territory— Cession of territ 'ry to British 
Government pending suit— Act XVII of 1886. 

S. 8— See Res JUDICATA - MISCELLANEOUS* 
10 A. 517 = A.W.N. 1888, 183. 

Judgments of Courts of Native States, suits 
not maintainable in British Courts on See 

Right of suit— Decree, 8 B. 593. 

Relation of British India with— How as- 
certained— See SOVEREIGN Powers. 10 c. 
W.N. 36J =8 Bom. L. R. 129. P.C. = 3 A.L J 
250 = 33 0 219 = 3 C.LJ. 395 = 16 M.L.J. 115 
= 1M L.T. 115. 

Natra. 

Pat and— Marriages— Chbor Chithi— Inheri- 
tanco- See Hindu LAW — Marriage, ib. 97 . 

Nattamaigar. 

Revenue Court — Jurisdiction — See JURIS- 
DICTION OF Civil Courts, is m. 41. 

Natural Rights. 

{l)^Injunction^Right to let the water run 
off from land on a higher level into that on 
a lower fevef.— The owner of a higher land 
is entitled to let the water run off into the 
lower land by whatever means nature in- 
tended that it should, and his right is in- 
fringed by any means which prevent the water 


Natural Rights — concluded, 

so doing, whether it be the damming of stream 
or the holding up of the promiscuous spill. 
MAHOMED HOOSEIN v. MANSOOKLAL. 8 lod. 
Cas 456. (1 M. 335, F.\ 2 C.L.R. 141, 12 C. 323, 
11 M, 16. R.) 

(2) Easement — Rain-water flowing in uiuie- 
fined water course— ‘Natural right of adjacent 
owner to obstruct—Damages— Water, right of. 

—Where rain water falling on plaintifi’s land 
flowed over land cf the adjoining owner, held 
that this was a natural right and the adjacent 
owner cannot claim damages for any inconveni- 
ence caused to him ; but it is equally a natural 
right of the adjacent owner to build up to the 
edge of his land, so as to obstruct the flow of 
surface water from adjoining land, or he may 
erect a dam upm bis own land, which has the 
efiect of obstructing the flow of the neighbour's 
surface drainage water over bis land. SaNGANA 

Reddiar V. Perum.al Reddiar. 7 M.L.T. 
164 = 3 Ind Cas. 921. (29 M. 539, 2?*.) 

Of an ownerof land— Right to protect against 
water flowing from a highway into his land — 
•bee Mad. ACT IV OF 1334, ss. 3. 4. 21. 27, *261, 

1 M.L.T. 333 = 16 M.L.J. 582 = 29 M. 639. 

Water flowing to neighbour’s land— Node- 
fined channel — Right of owner to collect water 
on bis land— 5ee LIMITATION ACT. 1908, s. 6, 

12 Ind. Cas. 28. 

Natural Stream. 

See Bom. act VII OF 1979. s. 8. 5 Bom. L. 

R. 790 = 28 B. 105. 

Rights of upper riparian owners — Natural 
right— EASEMENT, 18 M. 320 = 4 M.L.J» 
248. 

Navigable River. 

See ALLUVION. 

See Fishery. 

Exclusive fishery rights in tidal navigable 
rivers— Grant by the Crown. See FISHERY, H 
C. 431. F.B. 

Jalkar or right of fishing in— River changing 
its course — See FISHERY, 17 C. 963. 

See Fishery, 22 c. 252, 11 C.L.R. 9 . 

Navigation. 

Not carrying lights— Collision— Sfd SHIP. 31 
C. 36. 

Nawab Nazim’s Debts Act. 

Sec Act XVII OF 1873. 

Nawab of Carnatic Act. 

See Mad. act XXX of 1858. 

Nawab of Surat. 

(11 — Act XVIII of 1848— Sanction — Reg. 
of 1827 — Act VIII of 1859. — The permission of 
the Government in 1858 to the Agent for th® 
Governor of Bombay at Surat to pay certain 
money of the widow of the late Nawab of Sorat 
to whomsoever a certificate of heirship to her 
might be granted by the Civil Court, will ooi 
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Nawab of Surat — concluded, 

authorise under Act XVIII of 1848, the institu- 
tion against her erand-daughters of a general 
civil suit under Regulation IV of 1827. or Act 
VIII of 1859. Nor does permission gi\en in 
1871 to institute a suit authorize the continu- 
ation of a suit instituted in 1869. Mir AJMUD- 
DiN Khan v. Zia-un-nissa Begam, i2 B.H. 
C. 156. 

Suit against Nawab of Surat — Sanction of 
Government not obtained before suit filed — 
Validity of silit — Meaning of expression “ Sue 
forth'’— See Bo.M Act XVIII of 1848, s.l, 12 
B. 496. 

Nawab of Surat Act. 

See Bom. Act XVIII of 1848. 

Nawab of Tank. 

(l ) — Nmuab ofTanlc — Punjab Uulinq Chiefs — 
Succession— Primogeuxture— Settlement o/ lands 
by British — Effect — F.lectioyi—Grant by the Chief 
to Secoyid son for maintenance — Tiansfer by Gov- 
ernment on the death of the Chief, to hts second 
son, of a portion of cash allowance allowed to the 
late Chief. — The country known as Tank pro* 
per belonged to the chief for the time being, 
who was both ruler and proprietor. Succession 
devolved upon the direct son of the Chief, the 
members of his family being entitled to main- 
tenance only. At the introduction of Briiish 
rule in 184'J in the Punjab, the settlement of 
the country was made under which tho occu- 
piers of the soil were recognised as the proprie- 
tors of their respective lands. At that lime 
the proprietary title of N was recognised by 
seven vill iges by vin ue of his Cbiefsbip. After 
N’s death, there was a claim for a half-share 
in tho villages under an allegation of custom in 
the family, by his younger son from tho grand- 
son of the deceased, who was appointed succes- 
sor to the Chiefship. Held, that the effect of 
the settlement in 1H49 was not to create a fresh 
estate subject to the ordinary law of inheri- 
tance. but to oor*tiijuo to the Chief for the 
time being, as it were jure coronae, tho proprie- 
torship of tho villages which had been founded 
by bis ancestors, and the succession to which 
had therefore been regulated by tbe custom of 
the family. [R., 47 P.R. 1908 = 77 P.W.R. 
1909]. Where on the death of the Chief, tho 
Government while conferring the chiefship on 
tho late Chief's eldest son’s son. transferred a 
portion of the cash allowance allowed to the late 
Chief to tbe late Chief’s second son to whom a 
grant of a village for maintenance bad already 
been mado by Ibo late Chief, held, that the second 
son need npt be required to elect which be would 
take as between the two allowances, the same 
having arisen from different sources independent 
of each other. MaHAMMAD AFZAL KHAN v. 
Ghulam Kasim Khan. 30 C. 843, P,C. = 67 
P.R. 1903 = 112 P L.R. 1903 = 8 C W.N. 81 
= 5 Bom L.R. 486 = 30 I. A. 190 = 8 Bar. 45S. 

Nazir. 

{l)^Plaint — Small Cause Court — Nazir if 
authorized to receive plaints . — A Nazir of a 
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Nazir — continued. 

Court of Sma'l Causes is not authorised to 
receive plaint.®. Ra.J Chunder GOTE v. 
JOOGAL Gore, 18 W.R 172. 

(2) Bengal Act V of 18G8 — Biabiliiy of Col- 
leclorate Nazir— Property attached in execution 
of decree — Failure to redeliver property onorder 
for its release- — A Colleciorate Nazir is not per- 
sonally liable for loss accruing on account of 
property attached under a warrant directed to 
him. not being re delivered on an order for us 
releaj^e, if such an order has been duly enirust- 
1 ed by him. for execution to a peon of tho 
establishment. Bengal Act V of 1863 has alter- 
ed the relation which formerly existed between 
the Nazir and the peons of the Revenue Courts, 
and put them in the position of paid servants 
of Government. KaLEE Koomar CHATTER- 
JEE V. SIDHESSUU MUNDUL, UB.L.R. 2S6 
= 19 W,R. 335. [O.. 4 B. 65.] 

This circular deals with salaries of Nazirs of 
Zillah Judge’s Court®. Cir. No. 4, dated the 
! 3fst March, 1865, 2 W.R. Civ. Cir. Order, p. 2. 

! This circular deals with salaries of Nazirs of 
Civil and Revenue Courts and shows how they 
arc to be exhibited ill the <,)uarterlv Returns. 
Cir No. 5, dated the 28ih Feb.. 1866, 5 W.R. 
Civ. Cir Orders, p 2. 

This circular calls for rolls showing particu- 
lars regarding Nazirs of tho Judge's Courts. 
Cir No 33, dated tho 29th November, 1867, 
8 W.R. Civ. Cir, Orders, p. 12. 

This circular calls for information regarding 
rorauneraiion of Nazirs when conducting sales 
in execution of decrees. Civ Cir. Memo. No. 3 
dated 26th April, 1871. 15 W.R. Civ. Cir. 15. 

This circular fixes tho limits of tbe pay of 
Naib N^zirs and tbe increments in the p.ay of 
Nazirs. Civ. Cir. Memo. No. 5. 23 W.R. Rules 
and Orders of the H C., p. 9. * 

Sale of arras ia execution of decree by 
Nazir of Court — Sale by public servant in dis* 
charge of his duty— Ste ACT XI OP 1878, 8. 1, 
cl. (6), 9 B. 518. 

Arrfst in execution of decree— Practice — 
Delegation by— to peon - Civ. Pro. Code, s. 343 
— Endorsement of particulars of arrest by Naib 
Nazir— ARREST, 6A., 385 = A.W.N., 1884. 
133. 

See Execution of decree— mode of 
Execution, 5 B.L.R. App. ‘27 = 13 W.R. 
339. 

Suit against minor— Appointment of Nazir 
as guardian ad litem — Court’s power to order 
dcpo.sit of fee.s by pJaintifl for enabling — to 
communicate with natural guardian — See 
GUARDIAN— APPOINTMENT OF GUARDIANS. 
12 B. 663. 

Tbe Court is not compelled to retain a Nazir 
as a guardian of the property, whore the interest 
of the minor is imperilled — See GUARDIAN — 

appointment of Guardians. 6 Bom. L.R. 
644 = 23 B. 626. 

Appointed guardian of minor’s estate— Officer 
of Government- See GUARDIAN —APPOINT- 
MENT OF Guardians, 4 B. 638. 
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Nazir — co^icluded. 

Of Court as administrator of minor’s estate 
under Act XX of 18G4, suit against., mHintain- 
abltt ooly in District Cjurt — See GUARDIAN — 

ai’roixtment of Guardians, 4 b. 642 

Note 2. ’ 

Appointed guardian ad litem, jurisdiction of 
Court topr«^Ceed with suit— 6’ee GUARDIAN — 

appointment of Guardians. 4 B 643 

Note. ’ 

Nszir appointed as guardian — Order of the 
Court re^u^^ng remuneration 10 Nazir as guar- 
dian. on the ground of his incomoetence is not 
appealable— GUARDUNS .AND WaKD.S 
Act, 1890, s. 22, 1 Bom. L i’.. 547 = 24 B. 96. 

See MAiiomedan Law— Wakf, 18 B. 4C1. 

See Sale — Sale in execution of de- 
cree. Setting aside sales. 2 N.W.p. 112. 

Omission of Nazir to re-arrest judgment-debtor 
releast d Liable to pi iintitl m damages for 
negligence- Civ. Pro. Codf, ActVlII 01 1869, 
s. 28 time for pHymeut of baita for in.iinienauce 
of debtor in jail— SURSISTENCE MONEY, 

4 B. 65. 

Court’s power, if service cannot bo effected 
in time -bumiuonses, apnlication for— Nazir’s 
duty— SUMMONS, 2 O.C. 34. 

See SURETY— LIARILITY OF SURETY, 9 
B.L.H App. 26 = 18 VV.K. 259. 

Nazrana. 

Payment by tenant of — under threat of eject 
meat — Suit for compensation by tenatit— 
^laiutainabiiity of suit — Rent Court, jurisdic- 
tion of. to entertain suit— 6'ee U.P. ACT XXII 
OF 1886. ts, 17. 108, cl. i9), 8 O.C. 200. 

Recovery oi—See LEASE— GENERAL. 6 A. 
L.J. 555 = 2 liid. Cas. 26l. 

See Rent. Suit for, 2 Agra 378. 

Nazul Land. 

Encroachment — Unauthorized user by en- 
croacher-.Right of oncroacher to restrain others 
—See Encroachment. a.w.N. 1888. 255. 

In Oudh, suit for possession of —Burdin of 
proof — Lord Canning’s prnclamition of 15th 
March J8.58, effect of — Power-of-atcorney 
signed by Deputy Collector for Deputy C )mmi3. 
sioner, presumption as to— 5cc POSSESSION — 

Suits for Possession, 7 O.C 65. 

Or Government land held revenue free, whe- 
ther constituies a mabal with rest of the village 
—See Pre-emption— General, lO O.C. 257. 

See Resumption. Right of— General 
6 P.R. 1868. 

NeoessarieB. 

(1)— Indian Majomty Act (IX of 18751, s. 3 — 
Mmor-Oaardian oppomted u»tder the Ounrdians 
and Wards Act (VUl of 1890). death of, if 
affects age of majority — Necessaries, lohat are — 
Questions ot mixed fact and lato^Posiiion of 
person supplying necessaries.— If a guardian 
haa been validly appointed or declared under 


Necessaries — continued. 

the Guardians and Wards Act, the minority of 
the Ward does not cease till he attains the age 
of 21 years, and it is immaterial whether the 
guardian dies or is removed or otherwise ceases 
toact(31 B. 690, D.; U A.W N 118, 13 B. 285, 

Not Appr.; n C.9U, Expl.-, 12 C. 612. 3 A. 598, 

21 B. 281, Rel. on.) The question as to what 
are necessaries is a mired question of fact and 
law. The word “ necessaries ” is not confined 
in Its strict sen.se to such articles as are neces- 
sary to support life, but extends to articles fit 
to maintain the particular person in the state, 
degffe and station of life in which be is. |3 
W.R 217. 6 A. 417. li i The infant’s need of 
things may someiimos depend upon the pecu- 
liar circumstances, under which they are pur- 
chased and the use to which they are put. Thus 
articles, which, under ordinary circumstances, 
may not be deemed necessaries, may be so re- 
girded when purchased for the infant’s wed- 
ding. A person cannot recover, when he bas 
supplied an infant with an article of which at 
the moment the latter was not lu actual need, 
though tbe article might be otherwise suitable 
to bis means and requirements, e g., when he 
WHS already plentifully’ supplied with such 
articles. A person, who takes upon himself to 
I supply necesaane.H to no infant, assumes for the 
• purpiye the business of a guardian, which be 
I is bound to execute as a prudent guardian. He 
should as such make himself acquainted with 
h 8 necessities and circumstances. The mere 
fact tba'. an infant has a f.ather, mother or 
guariMn, does not prevent bisebeing bound to 
pay for what was actually neces-ary for him 
when furnished, when neither his parents nor 
his guardian did anything towards his care or 
support. JOYRAM MABWARI v. MaHxDER 
Sahoy. 13 C W.N. 643 = 36 C. 768 = 1 Ind. Cas. 
724. 

(2)-— Goods supplied — Necessaries — Liubilily 
— Property in possesstonof heirs — Fixndu law.-^ 
This was a claim brought by a cloth merchant 
for goods supplied to tbe late S against tbe son 
and widow oi S. The lower appellate Court 
dismissed the plaintifl’s claim on the grounds 
that S was incapable through drunkenness of 
managing his affairs when the goods were 
supplied and that alt the ar idea were articles 
of luxury and there was no proof that any ooe 
single item in the account was orderei by S or 
purchased with his knowledge and consent. 
Held on appeal that, although 8 was a great 
drunkard, there were intervals during which ho 
waa sufficiently in the posses'^ion of his faculties 
to admit of his attending to business and to 
family affairs, that plaintiff had been in the 
habit of supplying goods to S and his 
and tbe gooas now charged for were deliver^ 
by the plaintiff generally in the presence of ^ 
who on one occasion at least acknowledged 
that he owed money to the plaintiff. There 
was no article adapted to the mere personal 
gratification of S apart from his position 
head of the family, and it was therefore h®l“ 
that all tbe property left by S including 
ancestral immoveable property must be liable 
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for the sum decreed in the suit. HURNarAIN 
V. ARUR SINGH, 44 P.R. 1872. [/?., 93 

P.Pv. 1888.) 

Suit hy Burmese wife for — and past main- 
tenance— Law applicable — Burma Court Act 
XVII of 187o. s. 4 — See BUDDHIST LAW- 
MAINTENANCE, 10 C. 777, P.C. = 11 I. A. 109 

Goods supplied on order of person entitled 
to portion of estate— Estate whether bound — 

5ee Contract— General, i7 m.l.J. 484. 

Debts contracted for pilgrimage expenses, if 
for — See GUARDIAN — DUTIES AND POWERS 
OF GUARDIAN, 20 B. 61. 

See Guardian -Duties and powers of 

GUARDIAN. 20 B. 6l. 

See Legal Practitioners— Pleader- 
Remuneration, 17 M. 306. 

Bond executed by minor for — Defence in 
criminal proceedings — Minor’s contract tor — 

See Minor- Contracts by minors. 21 c. 

872. 

See Minor — Suits liv and against 
MINORS. 17 M. 257. 

Necessity. 

Is a question of fact — Interference in revi- 
eion— CUSTOMS— PUNJAB — ALIENATION, 
67 P.W.R. 19i0 = G Ind. Cas. 996. 

In easomonts— See EASEMENTS ACT, 1882, 
8. 13, els. (at. (6i, (c), (rl), 3 Bom. L.R. 601. 

Can bo dispensed with in the proof of pres- 
criptive enjojment by local cust^^m — See 
Easements ACT. i882.s8. i5. expi. i.ie. 17, 
18, 2 Bom. L.R. 454. 

Legal necessity depends on facts of each car^o 

— See Hindu Law— Reversioners, 8 C.L. 
J. 468=13 C.W.N. 201=4 Ind. Cas. 513. 

Neg. 

Nature of -Whether recoverable— Additions 
to actual rent under denomination of abwabs, 
nature of — Agreement to pay the same, efleot 
oi—Ste ABWABS, 17 C. 726, F.B. 

Negligence. 

(1) — Injury to neighbotir's land— Trenches 
in one's own land — Kain'Water percolating — 
Daynage'i. — Before a person can be held liable 
in damages for injury caused to bis neighbour’s 
laud by water either flowing from the former’s 
land to the latler’n or percolating from the one 
into the other, it must he shown that the water 
was brought or collected on bis land hy him 
voluntarily for his own purposes in a non- 
natural user of it. Otherwise, be is not liable. 
MoHOLAL V. BaI JIVKORE, 6 Bom. L.R. 

529 = 28 B. 472. 

(2) — Allowing water to flood another's land. 
— A Municipality constructed a dam in a creek 
but by allowing a ditch which was connected 
with tboertikaud which drained away rain- 
water to bo flllod up with rubbish of the town 
and the sluices at the dam to be choked up 


Negligence — continued. 

with weeds, silt, and such other things, the 
rain-water collected in the creek was carried 
away and flooded the plaintiff’s property. Hell, 
that the Municipality was liable for too 
misfeasance since it turned their works by 
their ufgligence into a nuisance. RaJENDRA 
LAL M.anek Lal V. Surat City JIuniciiw- 
LITY, 10 Bom. L.R. 498 = 33 B. 393. 

(3i — A/i«ors — Negligence in bringing tenter 
upon the prevnse.i — House consistin<j of several 
floors let out to different tenants — H ater brought 
upon the top floor for the use of those occupying 
the floor -Leakage of water info the lower 
floors, — A minor is liable to an action in tort, 
but where negligence i>« ,aii essential ingredient 
of the action, it must be proved th.at the negli- 
gence complained of was the negligence of the 
minor. Where a person constructs a bouse 
and accumulates water in a re^ervoir for its 
purposes, he subjects himself to the principle 
of Rylands V. Flet her, negligence or no negli- 
gence, if the water escapes on to his neighbour's 
property. As between him and bis neighbour 
he has brou^^bt the water to his land for bis 
own puipcses and be must keep it in at his 
peril. But where the house consists of floors 
one above the other some of whn-h are let to 
occupiers, the rest being occupn d by the owner 
himself as between those who occupy the hou^^e 
it must be taken as a place of haoitation lu the 
case of which the accumulation of water is a 
necessity and for a natural purpose. Water is 
brought there by the owner as a natural 
adjunct, po to say. to the house and each 
oc upicr tak-is the premises he occupies as it is. 
With all itM risks. The mere fact that a parti- 
cular occupier does not use that water is 
immaterial, because tbe water is there in the 
natural and ordinary mode of enjoying the 
house. To such a case the doctrine of liylands v. 

docs not apply. HOMANJI v. M\HO- 
MED ALI. 7 Bom. L R 713. 

14) — Negligence — Master and servant— Death 
of ch\ld— Contributory negligence — Damages — 
Dcituclion for mamtenance uj child — Funeral 
expenses — Act XIII of 1865. — A man hole was 
opened for the purpo-e of inserting a llushing 
door in a sewer in a lane in Bomtay. Tbe 
sower was vested in the Municipality of Bom- 
bay and wasuoder the control of the Municipal 
Commissioner hy virtue of ss. 220 and 289 of 
tbe Br-rnbay Municipal Act of 1883. When 
such man boles are opened it is the duty of the 
Municipal Commissioner under e. 321 of that 
Act to have them properly fencer] and guarded. 
The hole in question, was at first properly 
fenced: at 4-30 P.M.. on a certairi day. the 
superintendent in charge of the work gave 
orders tn cease work and close the man-bole for 
the night. Immediately afterwards the plain- 
tiff's unmarried daughter, eleven years old, fell 
into the man-hole and was found detd. Plain- 
tiff sued for damages. The deceased child’s 
mother who was seated about four yards from 
the man-bole selling cucumbers admitted that 
before the accident occurred, she knew the 
fence was down and the hole open. Various 
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crnteutioDs were put forward. Held {a) that 

s. of the Municipal Act imposed on the 

Commissioner the stniatory duty of having 
all places, whfre the street is opened, fenced 
and guarded/’ and his default in taking this 
precaution made him liable m damages for the 
consequences of his negligence; and whatever 
instructions may have been given to the em- 
plo>^eso! the Municipality, such liability re- 
mnins unaffected {Grep v. Pullen. 34 L JQ.B. 
265 , Li7-npus v. Lo^idon Gtntr^l O^nnibus Co 
1 H and C 526, R.) ; {b} that, although the 
mother of iho child might haye been guilty of 

negligence, which contriouted to the accident 

yet, If the defendants could, by the eiercise of 

ordinary care and oiligence. have avoided the 

mischief which happened, her negligence would 
not excuse tbrm. iTuff v. Uarman, 5 C. B. 
(N. S.) 673; Radlye v. London and N.W.Rv. 
Co., L.R. 1 App. C 758, /C). As regards dama- 
ges, in cases of this nature, distinct evidence of 
the loss sustained or benefit expected is not 
necessary. But the jury may lo.>k at all the 
circumnances of the case, and especially at 
the po.«ition of the parents and the age of 
the child and call in aid their own 
experience in arriving at their conclusions. 
Where damages are allowed, a reasonable sum 
should be d».aucied on account of inaiutenance 
of the child for such a period as the deceased 
might reasonably have been expected to live 
With her parontb. In an action under Act XIII 
of lh55, no sum can be awarded iu respect of 
funeral expanses, whether for the mere removal 
and disposal of the body or for the outlay for 
ceremonial or obsequial purposes. Nvuwfn 

JETHA V. The Municipal Co.mmissioneu 
AND THE Municipal Cohpouation of 
Bompay, 16 B. 254. 2 C.W.N. 609.] 

{b)— Contractor's negligence - Responsibility 
of employtr.—\n employer is respon!»ible for 
the negligence of tbo contractor. Keough v 

President. Municipal Committee La- 
hore. 108 P.R. 1883. ’ 

(6) — Hire of boats- Damage— Liability of 

bailee.— A contracted w»tb B for the hire of 
certain cargo beats. While being towed by a 
steamer which A had chartered according to 
agreement, the boats sustained great damage 
by reason of gro.>s negligence on the part of C, 
whom A bad placed in charge. Held that A 
must bo held responsible to B for the negli- 

gence of C. Grees Chunder Bonnerjee v 
Collins, 2 Hyae 79. 

(7) — Aefion for damage caused— Negligence 
Autnorized aci-Railtvay C’ompanj/.— Negli- 
gence causing damage gives a cause of action, 
but, unless there be negligence, there is no 
action for damage caused by acts within the 
scope of theexpress or necessarily implied autho- 
rity conferred by the law. In a suit by a R iilway 
Company against K for damages sustained by 
the Company by reason of injuries caused to 
one of their lines of Railways by the bursting 
of tanks belonging to K, where no negligence 
on the part of K was alleged in the plaint, and 
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where it was found (1) that the tanks were exist- 
ing before living memory. (2) that they were 
breached by an extraordinary flood, (3i that 
they were tanks constructed in the ordinary 
manner with the escapements sufficient for all 
ordinary floods, and were such as are univer- 
sally employed, (4) that these tanks were abso- 
lutely necessary to human existence, so far as 
n depended upon agriculture, and (5) that the 
Railway wa? constructed with a full knowledge 
of their existence, held that the Company were 
not entitled to damage. THE MADRAS Rail- 
way Company v, the Zamindar of 
KARVATINAGUR, 6 M.H.C. 180. [Affirmed 
on appeal, 1 t.A. 364, P.G. = 14 B.L.R. 209.] 

<8) Raihuay Companjj — Overshooting of 
station — Station not properly lighted — Injuries 
sustained in alighting — Suit for aainages-' Negli- 
gence. The plaintiff was travelling in a first 
class carnage of the defendant Railway Com- 
pany with two gentlemen, S an<l J. On the 
train stopping at the station, S and J got out, 
opening the door of the carriage for themselves. 
The plaintiff proceeded to follow them. He 
was in the act of putting his foot to the ground 
when J called to him to take care as the train 
was moving. At the same time almost bis foot 
touched theground and he felt that the train was 
moving back. In the darkness he could not see 
the platform distinctly, and being afraid to 
alight, he tried to stop himself and to recover 
his position on the step of the carriage. In at- 
tempting to recover himself, ho stepped and fell 
between the platform and the train and in con- 
sequence his leg was broken and ho received 
other .serious injuries. Held, that the Railway 
Company was guilty of negligence in not keep- 
ing the station properly lighted, in allowing 
the train to overshoot the station, and in not 
warning the plaintiff against alighting, that 
the injuries sustained by the plaintiff were 
caused by such negligence, and that the plain- 
tiff did not. by his own want of care, contribute 
to the accident. WOODHOUSE v. THE CAL- 
CUTTA AND SOUTH Eastern Railway 
COMPANY. 9W.R. 73. 

(9 ) — Railway Company — Doors of a carriage, 
shut or unfastened— Passenger injured in shutt- 
ing them — Injury — Liability of the Company — 
Leaving a door of a carriage open or unfastened 
amounts to negligence on the part of a Railway 
Company for the consequences of which the 
Company is liable to the passengers. If »ny 
inconvenience or danger is caused by the negh' 
gence of a Railway Company, a passenger may 
lawfully attempt to get rid of such incoove- 
nience or danger, provided in doing so be runs 
no obvious risk, disproportionate to the incon- 
venience or danger, and is not himself guiltf 
of any negligence, and that if in such attempt 
he is injured, the Company is liable m 
damages. BROMLEY v. G. I. P. RAILWAY 

Co.. 1 Bom. L R. 2S4»24 B. 1. 

( 10) — Railway Company — Trains overshoot- 
ing theplat/orm— Injury to passenger — Damages. 

— in determining the question as to whether 
there has been negligence or not on the part of 
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the Railway Company, the Court must have 
regard to all the circumstances of the case. No 
general hard and fast rule can be laid down. 
All the facts of the case have to bo taken into 
consideration. The mere overshooting of the 
train beyond the platform is not in itself negli- 
gence. The mere fact that the station is not 
suflBciently lighted is not in itself negligence. 
There must be something more in order to 
entitle tbe plaintiff to claim damages on the 
ground of the negligence of the Railway Com- 
pany. KESSOWJEE V. G.I.P. RAILWAY CO., 
6 fiom. L.R. 673. 

(11) — Raihvay Company — Trains overshoot- 
ing the platform — Invitation to alight. — In order 
to establish negligence arising from invitation 
to alight, against a Railway Company, it is not 
suflBcient to prove that the carriage in which 
the plaintiff was travelling did overshoot the 
level portion of the platform and was drawn up 
alongside tbe slope, and that the plaintiff’s 
injuries were received by a shock or fall on 
alighting and not by a fall after he bad alighted. 
But the plaintiff must go further and show that 
the situation in which he was placed by the 
invitation to alight at the particular spot ex- 
posed him to danger which was not visible and 
apparent, or that he was invited to alight in an 
unsafe and improper place. Mere overshooting, 
even with an invitation to alight, is not neces- 
sarily or by itself negligence ; to constitute 
negligence there must be on the part of the 
Railway Company, some further act or omission 
which exposes the passenger to a danger not 
visible and apparent, in other words such a 
danger as a passenger of ordinary caution could 
not reasonably be expected to avoid. G.I.l*. 
Railway Co. v. Kessowji, 7 Bom. L R. 119, 
on appeal to Privy Council, see 9 Bora. L.R. 
671. 

(12) — Municipality — Digging of trench — 
Rainfall excessive — Act of Ood— Damage — Pro- 
ximate cause of damage. — In the middle of 
June. 1900, tbe defendant Municipality exca- 
vated a trench for a pipe drain in a public lane. 
This trench remained open till the first of 
July, 1900- From 24th Juno to 1st July, 1900, 
there wan a very heavy fall of rain. The rain- 
water oollected in tbe trench and by percolation 
or saturation, caused, on the 1st July, 1900, a 
landslip and collapse of the plaintiff's bouses 
which wore close by the trench. Plaintiffs 
sued the defendant Municipality to recover 
damages, alleging that the Municipality was 
negligent in digging the drain in tbe month of 
June when a heavy rainf.ill might bo expected 
and leaving the trench open for many days so 
as to permit rain water to get into it and to 
percolate through or to saturate the sub-soil 
and thus to cause a landslip and to undermine 
the foundation of tbe plaintiffs’ houses. The 
defendant contended that the damage was duo 
not to the drain but to tbe heavy rain which 
foil for some days prior to the 1st July, 1900, 
and to the giving way of the retaining wall of 
an adjacent tank, from which water, mud and 
silt was removed only on the 30t>b June, 
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1900 : Held. (1) that it would not reasonably 
be said that the removal of the water from the 
tank was alone, without anything else, suffi- 
cient to produce tbe accident ; nor could it be 
contended that the rainfall could of itself have 
produced the land slip : tbac. therefore, the 
trench contributed materially to the accident ; 
(2i that oven if the removal of water from the 
tank be a contributory cause of the damage, 
the Municipality would not be relieved of its 
liability unless such removal was the whole 
cause and the drain bad nothing whatever to 
do with it ; (3) that the heavy rainfall by the 
end of June is nothing very extraordin.irv for 
Bombay ; and hence, it could not bo regarded 
as an act of God. which would absolve the 
defendant from his liability ; (4) that whether 
there was percolation or saturation the drain 
was the chief cause of the damage to the plain- 
tiffs’ houses: this porf’olation or saturation was 
due to the trench which the defendant had dug 
and to tbe negligence of the contractors in 
digging arid keeping it open for several davs : 
the defendant, was. therefore, liable to make 
good the damage VlTFI ALDAS v. MUNICIPAL 
CO.MMISSIONEK OF BoMB.AY. 4 Bom, L.R. 
914. 

(13) — Via major — Neglect to provide, for ordi- 
nary contingencies— Injunction — Practice — Tiff 

major, to afford a defence, must he the proxi- 
mate cause, tbecan.sa and not merely 

a causa sine qua non of the damage oomolain- 
ed of. Neglect to provide for conditions not 
exceptional may involve liability although 
vis major or exceptional conditions be aUo 
pstablisbod. Where the damage caused was due 
to the insufficiency of precautions taken by 
the defendant, in constructing bridges and 
embankments in a creek for carrying a duct 
line, to cope with condirions which might 
reasonably have been anticipated, the defen- 
dant is liable. The mere fact th.at pf.s major 
co-existed or rather followed on the negligence 
is no adequate defence. Before an act of God 
mav bo admitted as an excuse the defendant 
must himsolf have done all that ho was bound 
to do. Municipal Corporation of Bom- 
pay V. Vasudeo. 6 Bom L R. 899. 

(14) — Negligence — Exercise of statutory powers 
— Damage — Extraordinary fall of min —Vis 
major— Jluntctpuftf;/ — Jieclamation of old tank 
site- District Municipal A'^t (Dom, Act III of 
1901). ss. 50. 54. — The Municipality of Hubll. a 
body corporate under s. 50 of the Bombay Dis- 
trict Municipalities Act. 1901, took steps in 1904 
to provide a Municipal cotton market in Hubli. 
They selected for tbe purpose the site of a largo 
and ancient tank which h id largely silted up, 
and the southern boundary of which was an 
embankment. A smaller tank was formed in 
the south-east corner of the area, whence the 
water would discharge eastwards over the old 
weir which it was proposed to deepen so as 
to allow of the passage of a largo body of water. 
The part of the southern embankment which 
WA3 not useful to the new tank was removed 
and utilised to fill in the area marked out for 
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the market. The plaintiffs ocoupied a ginning 
factory immediately to the south of the area 
01 ibe old lank and adjoining the new market, 
and used it lor the purpose of storing ginned 
aud uogmned cotton, cotton seeds and cotton- 

oale^. It was at a lower level than either the 
market or the bed of the old tank the water of 
which WHS prevented from flooding the factory 
by tbe southern dmn. The reclamation caused 

during the monsoons of 1905 and 
JJ06. On tbe 7td June. 1907, however, there 
was H sudden and extraor iinarily heavy fall of 
ram which practically over -flooded the whole 
of the Municipal area and washed away or 
damaged a qu-intity of cotton in the factory. 
Ihe plaintihs instituted an action against tbe 
Municipality to recover damages, alleging neg- 
ligence on their part in carrying out the recla- 
mation woiks. The defoudants denied the 
plamtiirs ail gation and conionded that the 
e complained of was due to tbe extra- 
ordinary and excessively heavy rainfall on the 
7t June, 1907. and that no precaution on 
^eir part could have averted the daniag-i; — 
Held, that the suit was not maintainable. The 
onus of proof of negligence lay on tbe party 
alleging it and if negle.-L m ihe execution of 
their statutory powers and duties was not 
broughc home to tbe Municipality, h suit 
against them must fail as oeing unsustainable 
in law. howfver great the damage the phuniiffs 
might have suffered from tbe extriordinarv 
flooding UDControllod by tbe old tank d\rn. (27 
L.J. Ex. 25. 1872, L.R. 3 Q B. 42. l\) Per 
Rao, J. — The damage was mainly. i( not wholly, 
attributable to the extraordinary fall of ram! 
It was an occurrence lu tne nature of a vu major, 
for which the defendants wer« not responsible* 

The Municipality of Huuli v. Kalli 
Brothers, i 3 Bom. L.R, U38 

(151— Gross negligence — Liability of heir. 

The liability of a lambardar to account for pro- 
fits unrealiz-d owing to his gro-5s negligence or 
misconduct, being a personal one, such cUim 
cannot be pursued against his heirs unless it is 
shown that lu consequence of that negligence 
any assets cime to the hands of stub heirs. It 
is immaterial whether the suit is brought 
against the lambardar himsolf personally or 
against the heirs, in the first instance, after his 
death. BIR Narain v Girdh.ar Lal, 20 A 
74 . Note. (A.W.N. 1886,32. F.) [i?., 20 A. 

# o* J 

(16) — Vendor and pnrchastr— Setting a%ideof 
sale^Posses$\on. with vendee— Accident to pro- 
perty before delivery by vendee — Liability for 
damages- — A and B were partners in a cotton 
press. B sold the press for Rs. 35.000 to X 
who was put into possession on his paying the 
earnest money (Rs. 5.000). A thereupon in- 
stituted a suit for dissolution of partnership 
against B (making X a^^o a p.irty to the suit), 
and prayed for the issue of an injunction res- 
training X from working the press and for the 
appointment of a receiver. The Court refused to 
grant the injunction and appoint a receiver, but 
ordered X to pay the balance of purchase-money 
(Rs. 30,000) so that it may be in the Court’s 
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deposit till the disposal of the suit. The suit 
coming on for hearing, it was held that the 
plaintiff was entitled to set aside tbe sale to X, 
the same having been made to him without 
authority. The decree further directed that X 
should he repaid Rs. 30.000. that, on such pay- 
merit, X should forthwith give over possession 
of tbe press to the plaintiff and B (his vendor). 
X thought of preferring an appeal, but before 
he handed over pos-^ession, afire broke out 

which caused much damaize to the press. The 

pmss Was afterwards handed over to the plain- 
tiff in Its dima»ed condition. The plaintiff 
thereupon tiled the present suit against X to 
recover from him Rs. 50,000 as damages for 
the injury caused to the press by the breaking 
out of tire. He also alleged that the working 
of the press by the defendant after the passing 
of the decree in the suit for dissolution of 
partnership was a trespass, and that tbe defen- 
dant was liable t > mike good the loss caused to 
the press, although tbe breaking out of fire was 
not duo to tbe defendant’s negligence. Held 
that the maxim volenti non fit injuria applied 
to the circumstances of the ca^e. The defen- 
dant was a trespasser in having kept possession 
of the press until the decree in the suit for 
dissolution of partnership, but he w »3 not such 
subsequently to the passing of the decree, 
because tbe press was worked by him with tbe 
plaintiff’s consent. The suit was dismissed, 
no negligence having been proved against tbo 
defeiMaut. JAMSETJI BUR.JOKJI B.aHADUlUI 
V. EURAHIM VyDINA, 13 B. 183. 

(17 ) — Durden of proof . — When the facts arc 
equally coiisistont with the presence or absence 
of negligence, plaintiff cannot recover damages; 
defendant is not bound to show that there was 
no negligence. KOEGLER v. YULE, 5 B L.R- 
401 = 14 W,R. O.C. 43. 

Negligence of a Railway Companv in allow- 
ing rain-water to flow for four miles by the 
sides of choir railway line through gutters niiwle 
up of the continuous burrow-pits and chan 
allowing it to discharge itself on to the lands of 
the plaintiff— ACT IX OF 1890, ss. 7 (a), 
and 11 , 2 Bom. L.R. 357. 

See ACT IX OF 1890. s. 77, 6 P.R. 1397. 

See Ben. act VI OF 1863, ss. 226, 263. 8 B- 
L.R. 265. 

See DOil ACT III OF 1833, s. 527, 17 B. 307. 

Suit by co-sharer against lambardar for his 
share of the rent collected by the latter in e*' 

cess of Jamabandi amounts — Gross —need not 

be prov^>d — U.P. ACT XII OF 1831, 8. 209, 
A.W.N. 1897, 293. 

Administration to estate of deceased — Taking 

out of letters of administration— Neglect of 

administration — Loss to estate — Comproinis* 
of claim by admioistrator—Suit by creditor to 
set aside compromise — Liability of admioi*®^' 
tor— Aot X of 1865, ss. 278, 280, 323— oS# 

) Administration, 17 B. 637. 
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Negligence — continued. 

Eremptive clause in Bill of lading — Effect — 
Shipping — Negligence of ser%'ants of ship — 
Period of loading — Fitness of the ship — See 

Bill of Lading, 13 b. 571. 

Of carriers— Damages done to goods, after 
removal from ship’s tackle — See Carrieks, I 
M.L T. 387= 16 M.L J. 573 = 30 M. 79. 

Goods of a dangerous nature, duty of persona 
sending — Notice — Act XVIII of 1654. s. 15 — 
Negligence — Act XIII of lt<55 — Suit for com- 
pensation for destruction of life - See CARRIERS, 
1 A. CO, F.B. 

Liability of common carriers for — See CAR- 
RIERS, ‘26 M. 400. 

See GarkIERS, ‘2 C.W,N. 609. 

Grosa negligence of next friend in suit in- 
stituted oii behalf of minor — See CiV. PRO. 
CODE, 1908, O. II, r. ‘2, O. IX, rr. 8, 9, 22 
C. 8. 

Lambardar and oo-aharer — Gross negligence 
— liambardar’s heir not liable — Decree — See 
Co-sharers— General, 20 A. 73 = a.W.N. 
1897, 197. 

PreUtAture closing ofGovernmsnt channel by 
revenue officer-Negligencc and no m ilice--Loss 
to Government raiyat —Liability of revenue 
ofiBcer —See DAMAGES — DAMAGES, SUITS 
24 M. 36=10 M.L.J. ‘249. 

Personal injuries from fall in unfenced pit 
dug in path, suit for damiges for — Test of 
negligence —Li ibiiity of prop«*rLy, lessee and 
contractor - See DAMAGES — DAMAGES, 
SUITS FOR. li B. 329. 

Lease executed by guardian on liebalf of 
minor — Suit by minors to sot aside lease 
executed by their guardian — Negligence, what 
amounts to, in the guardian of a minor— Com- 
pensation - GUARDIAN — DUTIES AND 
POWERS OF GUARDIAN. 2 O.C. 233. 

Lambardar's liability for co-sharera’ share 
in the profit not collected through hi.s gross 
negligence or misconduct— See L.VMUaRDAR, 

1 O.C. 183. 

Damage by fire— Negligonoo— Notice of de- 
fect— See LANDLORD AND TENANT— DA 
MAGE TO LEASED PREMISES, 3 B.L.R. A.C. 
277 = 12 W.R. 145. 

Liability for— See LEGAL PRACTITIONERS 
— ATTORNEY AND CLIENT, I Hyde 134. 

Delay of party through negligence or care- 
Icssntss— See Limitation act, 1908, b. 12, 
12 A. 79=A.W.N. 1890, 25. 

Auditor of the Company — Damages for mis- 
foasauco or neglect, when oflicor can be held 
liable for — See LIMITATION ACT. 1903, art. 36, 
18 A. 12 = A.W.N. 1895, 136. 

Damagoa — Action for — and malicious prose- 
cution — Nature of proof required — See MALI- 
CIOUS PROSECUTION, 2 M.H.C. 168. 


Negligence — concluded. 

Of driver of buggy, proprietor liable in dama- 
ges for — Relationship of master and servant — 
Liability of master— See M.ASTER AND SER- 
VANT, 7 B. 119. 

Paymoct of debt to representative of deceas- 
ed person —Discharge — Right of executors of 
the deceased to ignore sucu payment — Noti 
of claim — Duty of executors — Effect oi — Sec 
Payment, 72 P.R. i903. 

Gratuitous agent, liability of. for gross — 

See Principal AND agent— Duties and 

LIABILITIES OF AGENTS, 2 M.H.C. 449. 

See Principal and agent— Duties and 

LIABILITIES OF AGENTS, 11 C.L.R. 547. 

Death from accident ciused by negligence 
of (ellow servant— Company ’s liability — See 
Raii.way Company, i a L.J. 653. 

See Railway Company, Bourke O.C. 39 = 
14 B.L.R. 1. 

Receiver’s failure to collect amount — Right 
of party aggrieved to sue - Receiver — Le.ive of 
Court— See RECEIVER, 26 M. 492. 

Bona fide litigation by karnavan in repre- 
sentative capacity — Gross negligence in con- 
duct of case — Non-production of neccssarv 
documents — No fraud or collusion— Operation 
of decision as res judicata on junior members 

— Ste RES JUDICATA -Parties, 13 M.L J. 
68. 

Liability of Secretary of State for damages 
occasioned by — Ol Government servants — Neg- 
lig‘*nce which would render ordinary employer 
habit— Sre SECRETARY OF STATE, Bourke 
O.C. 166 = 5 B.H.C. App. 1. 

Execution of decree for rent duo — Third per- 
son’s property unintentionally sold in execution 

— Third person KUing decree-holder for damuges 

— Decree-holder not liable as for negligence, 
hut for conversion — No contributory negli- 
gence. where nction not based on negligence — 
See Tort, 129 P.R. 1903. 

Rule of speed limit in navigable channels — 
Contributory — Bad light — See TORT, 8 Ind. 
Cas. 611. 

Proof of— See TORT, U.B.R. 1897—1901 
Vol. II. 570. 

Sec Tort, 14 M.L.J. 406. 

Mortgage — Notice — Whether failure toobtain 
title-deeds will be gross negligence, under s. 78, 
Transfer of Property Act — See TRANSFER OF 
Property act, s. 78, 4 M.L.T. 217 . 

Prior mortgagee postponement of, for gross— 

See Transfer of Property act, 1882, 
s. 78. 2C.W.N. 750. 

See ZAMINDAR, 14 B.L.R. 209, P.C. = 22 
W.R. 279=1 l.A. 364. 
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Negotiable Instruments. 

L— General. 

2. — Bill of exchange. 

3. — Cheque. 

4. — Hundis. 

I.— General. 

II. — ACCEPTANCE OF HUNDIS. 

in. Endorsement OF hundis. 

IV. — Liauility on hundis. 

V.— Notice op dishonour of 

HUNDIS. 

VI. — Presentation of hundis. 

VII. — Miscellaneous. 

5. — Promissory Notes. 

I.— General. 

II. — ASSIGNMENT. 

in.— Consideration. 

Iv.— for:\i. 

V. — Miscellaneous. 

See Burden of proof— negotiarle in- 
struments. 

See Civ. Pro. Code, 1908, O. XXXVII, 

• 1 " " I • 

tion of Jurisdic- 

See Negotiahle Instru.ments act. 

See Negotiahle Instruments Sum- 
mary procedure on. 

1. — General. 


— Analogy between hundi am 

bill of exchange-Appiication of English law.- 

Wbere the analogy between native hundis anr 
liin^glisb bills of exchange iscomplete. the Eng 
hsh law H to be applied. SU.MHOONATP 

GUOSE V. Juddoonath Chatterjee 5 

Hyde 269. 

{%— Negotiable security~Debt-Payment of. 

ihe giving of a negotiable security by a debtor 
to his creditor operates as a .‘conditional pay- 
mont only and not as a satisfaction of the debt 
unless the parties agree so to treat it. And the 
presumption ordinarily is that the effect of 

giving or taking a bill or note is that the debt 

IS conditionallv paid. CULLIANJI v. RaghaW- 
JEE, 6 Bom. L R. 879 = 30 B. 27. 

{A)— Right of holder to give title to~Negl\gence 
does not affect the title of a per son taking a negoti- 
able xnstmment in good faith—Good faith, mean- 
xng of Estoppel affecting the holder of negotiable 
xnstruvienL—'Vho holder of a negotiable in- 
strument has power to give title to any person 
hoDestly Acquiring and it is the very essence of 
a negotiable instrument that the person in pos- 
session of it may be treated as having autho- 
rity to deal with it, be he agent or otherwise 
unless something is known to the contrary! 
Mere negligence does not invalidate the title of 
a person taking a negotiable instrument in good 
faith and for value. If there be anything 
which excites suspicion that there is something 


Negotiable /nsfrume/j/s— continued. 

i 

L — General— confinwed. 

wrong in the transaction, the taker of the in- 
strument is not acting in good faith if he shut 
his eyes to the facts presented to him and puts 
the suspicions aside without further inquiry. 

I If the holder of negotiable instruments give 
I them to another with authority to that other 
to raise money upon them for bis own purposes, 
be is estopped from setting up his right to the 
negotiable instruments adversely to those who 
have lent money on the security of the instru- 
ments and the faith of the authority of the 

owner. Raghavji v. Narandas, 8 Bom. L. 

R. 921. 

(4/ Presumption as to payments by— Pay 
[ ment of interest on amounts secured by — Instal- 
ment payments of debt when allowable. — Though 
the general effect of giving and taking a bill or 
a note is that the payment by the instrument 
is conditional, there is nothing to prevent its 
being given and taken as absolute payment, if 
the parties so intend. It is a question of fact 
what the intention of the parties was. Where 
cheques or bills are eventually honored, the 
piyment then made relates back to the time 
when the document was delivered 126 M. 526, 
30 B. 27, 28 A. 54, 3 M.I.A. 422. P. 0.. R.) 
In such case, interest on the amount paid runs 
from date of the delivery of the document, 
Under s. 210, Civ. Pro. Code, the Court may 
grant an instalment decree only on sufficient 
reasons shown. Mere inability to pay, or the 
fact of being hard pressed, is, by itself, nosuffi* 
cient reason for not requiring prompt pay* 
ment (2 A. 129, R.). Where a defendant shows 
bona fides, by offering to pay a fair proportion 
of his debt, a reasonable time may properly be 
granted to enable him to pay the residue. 

Mohomad akbar Khan v. r. b. Kastub* 
CHAND DagA. 2 N.L.R. 179. 

(5) — Negligence of party taking negotiable 
instrument — Defective ftffe.— The rule laid down 
in the ca.«o of Gill v. Cubit (3 B. & C. 466) and 
Down V. Hailing (4 B. & C. 330)— that fbe 
negligence of a party taking a negotiable io* 
strument fixes him with the defective title of 
the party passing it — observed upon, and those 
cases overruled. THE BANK OF BENGAL V. 

Macleod. 5 M.I.A. 1. 

(6) — Promissory note. What is — A promissory 
note does not lose its character a.s such merely 
because it contains a promise to pay at a cer- 
tain place. DEVA RATNA v. PAKIR ADAM, ^ 
Bom. L.R. 428. 

(7) — Issue of, in discharge or satisfaction of 
pre-existing debt — Effect — Acceptance as nova- 
tion — Extinguishment of debt — SubstituUd 
contract— Failure of — Debtor's default — Old 
cause of action — Revivor — Remedy under the 
new contract — Alternative prayer under old 
contract — Joinder of — Validity — Civ Pro. Ooae, 
1882, s. 45. — Where a negotiable iostrumen 
is issued in satisfaction or discharge ofj 

due, it operates prtma facie only as a cooditiona 
payment, not extinguishing the debt, but oaij 
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Negotiable /ns/ri/me/j^s— continued 
1. — General — concluded. 

suspending the original remedy. If the debtor 
can prove that it has been accepted as a com* 
plete novation of the original liability — and of 
such proof, the onu$ is on him — it will aflord, 
while it stands, a complete defence to an action 
by tbe creditor upon the original debt. But 
whether the acceptance of the bill or other 
instrument be conditional pending payment, or 
in absolute novation of tbe old contract, there 
can be no doubt of tbe creditor’s right to revive 
the latter, if, for any reason for which the 
debtor is responsible, the substituted contract 
fails. (26 M. 526. 29 M. 111. 5 C. 215, 11 A. 
13, 4 A. 330. 18 M. 126, 3 C. 314, i?.) A claim 
on the original contract, made in the alterna- 
tive to a claim against tbe same defendants for 
the same debt on a substituted contract which 
has failed, cannot beheld to be other than a 
perfectly proper and convenient joinder of the 
kind allowed by s. 45, Civ. E^ro. Code. 1882. 
NATHU s.a V. PHULCHAND SA, 8 N.L.R, 7. 

{^\^Dishonoured bill — Plaintiff taking it up 
and paying it— Plaintiff's right to sue . — After 
a bill was dishonoured, the plaintiQ. who had 
endorsed it over, was called upon to take it up, 
and he did take it up. He bad given itas con- 
ditional payment to his endorsee, and on its be- 
ing dishonoured he paid the endorsee, and got 
back the bill. Held that, under such circum- 
stances, tbe piaintifi had a clear right to sue. 
ADAOAPPA CHETTY v KAUUPPAYYA PILLAI, 

3 M.L.T 239, (30 M. 441. F.) 

See ACKNOWLEDGMENT, 5 B.L.R. 619. 

What is a— Mate’s receipt whether a— 6’ec 
Carriers. 9 Ind. Gas. 465. 

See Oiv. Pro. Code, 1908, O. XXL, rr. 46. 
58. 69, 60. 61, 27 M. 67. P.B. 

A bill or note may be on account of company 
although not expressly mentioned — As between 
third parties and the Company not necessarily 
so-See Company -articles of Association 
AND Liability of Share-holders, 3 B. 439. 

Bill, etc. drawn by Directors of Company in 
favour of third parties when Company liable 
on— See COMPANY— POWERS AND LIABILI- 
TIES OF Directors, 4 B. 275. 

Power to draw, by a partner in a trading 

firm— See Partnership — partnership 
what constitutes, 9 Bom. L.R. 274. 

See Signature, L.B.R. 1893—1900, 412. 

2.— Bill of Exchange- 

(1)— of exchange, one of the parlies to, a 
native of India — Applicability of English law— 
Holder of Bill of Exchange, rights of — Notice of 
dishonour — Liability of maker . — Tbe strict 
English law regarding bills of exchange is not 
applicable to transactions in which one of the 
parties is a native of India, and the circum- 
stances do not show that they were dealing 
with reference to the English mercantile cus- 
tom. [E., 13 G.L.R. 8330 order to entitle 

C. VII— 61 


I N egotiable\l nstruments —continued. 

2. — Bill of Exchange— continued. 

him to sue the maker, the bolder of a bill of 
exchange must give notice of dishonour or non- 
payment within such reasonable time as shall 
enable the maker to protect himself. If the 
maker, for want of notice, has been subject 
either to injury or to material risk of injury, he 
is no longer liable. Mu. T. W. PiGUE v. 
GOLAB Ram, 1 W.R. 75. [F., 12 C.L R 33.3; 

R., 7 B.L.R. 431. 3 B.L.R. 198.] 

(2) — Hundis or bills of exchange, extent of 
liability of drawers of — Absence of notice of 
dishonour, effect of. — In this suit to recover the 
value of a hundi drawn by the defendants, 
they urged on second appeal from the decree 
passed against them, that the hundi, not hav- 
ing been accepted by the drawee, was not a 
negotiable iostrumont and that in any case 
they, the drawers, were not liable, as they had 
no notice of the dishonour. The first objection 
was held to be untenable. A bill of exchange 
is not the less valid, because it has not been 
accepted by the drawee, it depends on the will 
and pleasure of the payee to carry the bill to 
the drawee for acceptance ; and tbe mere neglect 
of the payee to present it for acceptance cannot 
afiect the drawer’s liability should the bill 
happen to be eventually dishonoured. The 
High Court, however, allowed the second of 
the above objections. Tbe holder of a bill, to 
be entitled to sue the maker, must give him 
notice of dishonour or non-payment within 
such reasonable time as will enable him to 
protect himself ; aod. in tbe present case, it 
was an admitted point, that no such notice 
reached the drawers, and the omission to give 
notice was hold to be fatal to tbe action 
against the drawers, the present defendants. 

Jeetun Lall v. sheo Churn. 2 W.R. 214. 
[F., 12 C.L.R. 333.] 

(3) — Bill of exchange — Notice of dishonour, 
— According to Muhammadan Law notice of 
dishonour is not necessary in order to render 
the drawer of tbe bill liable tc tbe holder of a 
hundi. OOPINATH v. ABBAR HOSSEIN, 7 B.L. 
R. 434, Note. [R., 7 B.L.R. 434.] 

(4) — Negotiable instrument — Dishonour — - 
Notice — Laches, — Ordinarily, notice of dis- 
honour of a bill drawn in India and payable in 
England should be posted by the very next mail 
which leaves England after dishonour. If five or 
six mails are allowed to go out without tho des- 
patch of such notice, then tbe person whose 
duty it is to give notice is unquestionably guilty 
of unreasonable delay. THE UNCOVENANTED 

Service Bank, Ltd. v, Frederick Duffin, 

3 N.W.P.H.C. 99. 

(5) — Evidence of dishonour and of presentment 

— Noting on Tbe mere noting on tho bill, 

oven if it disclose tho name of the notary in 
full, is not evidence of the presentment or of 
tho dishonouring of the bill. BOMBAY CITY 

Bank v. Moonjeb Hubridoss, Bourke 0. 
C. 274. 

(6) — Boondee— Notice of dishonour.— k pro- 
mise to pay, indorsed upon a hoondee, after it 



803 


THE ALL INDIA DIGEST. 


804 


Negotiable //JS^rume/irs— continued. 

— 2. —Bill of Exchange ^continued. 

has been dishonoured, although not amounting 
to a waiver of notice, is the very best evidence, 
if supported by other evidence, that the endorser 
has received notice of dishonour; and his 
promise to pay evinces a consciousness and 
knowledge on his part that the other party has 
a right to call upon him to pay the bills. 
tSYAD ALI V. GOPAL DaSS, 13 W.R 420. 

(7) — Bill of exchange, action against indorser 
and acceptors of — Notice of dishonor. — A suit 
was brought in the Patna District against the 
indorser and acceptors of a bill of exchange, 
after a part payment by the acceptors. No 
objection wts raised as to the misjoinder of 
defendants, and the Judge omitted to 6nd 
whether the indorser had received notice of 
dishonor or not. Held that the case must be 
remanded to ascertain, (i) whether notice had 
been given within reasonable tim,-, and if not, 
whether (the strict rule of mercantile law of 
England not being applicable to transactions 
in bills and hundts as amongst natives of this 
country), the indorser bad been injured or 
exposed to material risk of injury ; and (ii) 
whether, by the usage o! merchants at Patna, 
a part payment by the acceptors and receipt by 
the plaintid discharged the indorser from 
liability. Gopal Das v. SHEIKH Syad ALI, 

3 B.L.R. A C. 198. (I W.R. 75. R.) [R., 7 B.L. 
R. 431. J 

(8) — Dill of exchange endorsed Co one party — 
Dishonour — Re-endorsement to drawer, if a 
condition necessary to drawer suing the acceptor. 
— J drew a bill of exchange to his order and S 
accepted the bill. J endorsed the bill toC. &. 
Co. When the bill was presented for payment, 
it was dishonoured and duly protested for non- 
payment. Then C & Co., debited J’s account 
with the amount of the bill and returned tbe 
bill to J without re endorsing it. In a suit by , 
J, to recover the amount of the bill from S, 
the acceptor, objection was taken that, as C. & 
Co. did not re-endorse it to J, J had no right 
to sue. Fields that, even in the absence of a re- 
endorsement to J, he was entitled to sue the 
acceptor, who has failed to cirry oui the agree- 
ment he entered into under the terms of the bill. 

James & Co. v. Scott, 36 C. 29i = i lod. Cas. 
972. 

(9) — 5s. 30, 37, Act XXYl of 1881 (Negotiable 
Instruments) , scope of — Drawer's liability be- 
fore dishonour. — By- s. 30 of the Negotiable 
Instruments Act, the drawer of a bill of exchange 
is bound, in ca-e of dishonour by the drawee or 
acceptor thereof, to compensate the holder, pro- 
vided due notice of dishonour has been given to 
or received by the drawer as provided by the 
Act. The drawer only undertakes to pay the 
amount of tbe bill, in case of dishonour either 
by non-acceptance or non payment. There is 
no demand or debt until dishonour and the dis- 
honor is not the natural result of the drawing, 
[R , 20 B. 133.] S. 37 of the Negotiable Instru- 
ments Act provides that the drawer of a bill of 
exchange is liable thereon as principal debtor 


Negotiable 7/7S/rr/me/i/s— continued. 

2. — Bill of Exchange — continued. 

and that other parties thereto are liable thereon 
as sureties for the drawer. This only refers to 
their respective liabilities, and is enacted for the 
purpose of only distinguishing those liabilities. 
It does not give any new right of action. It must 
be read with s. 30 of the Act, which provides for 
the liability of a drawer, who has no liability 
until dishonour. A. B. MILLER v. THE NA- 
TIONAL Bank of India, 19 C. 146. 

(10) — Bill of Exchange — Drawer and acceptor, 
liability of — Accommodation acceptor —Ss. 132, 
139 of the Contract Act — Evidence Act. s. 92 — 
Subsequent substantial consideration — Principal 
and surety — Deed for the benefit of the creditor — 
Effect on surety's position. — The liability under- 
taken by the drawer and the acceptor of a bill 
of exchange is in no sense a joint liability ; but 
they contract severally in different ways and 
subject to different conditions. Neither the pro- 
visions of s. 132 of the Contract Act nor those 
of s. 92 of the Evidence Act preclude the accep- 
tor of A bill from proving that ho never received 
any consideration for the bill but that he accept- 
ed it only for accommodating tbe drawer nr 
some other party. [D., 8 C.W.N. 101 ; R., 13 
M. 172.] An acceptor of bills, who, though, in 
the first inception of the bills, he may have pat 
his name to thorn only for the drawer’s accom- 
modation. has since received such a substantial 
consideration for them as to be no longer in 
the position of a mere surety, would not be 
entitled, as against persons, who have honestly 
advanced money in good faith upon the security 
of the bills, to the equitable rights of a surety. 
The fact that a certain creditor assented to and 
executed a trust-deed, whereby tbe debtor con- 
veyed all his properties to the Official Trustee 
for the benefit of hi.s creditors, though it would, 
under English Law, be sufficient to discharge 
a surely, would not, under the provisions of 
s. 139 of the Contract Act. so operate as tbe 
trust-deed, instead of impairing the surety's 
“eventual remedies” against his principal, 
tended to improve them most materially. 
POGOSE V. The Bank of Beng.al. 3 C. 174. 
[D.. 13 M. 172.] 

(11) — Bill of Exchange — Decree obtained by 

dratvee against acceptor — Drawer, liability of . — 
The drawer of a bill of exchange is not exo- 
nerated from liability, by tbe mere fact of a 
decree being obtained by the drawee against the 
acceptor, but notsatisfiel. Mr. T. M. PIGUE v. 
Ram Jushunt, l W.R. 95. [D., 17 W.E. 

442.] , 

(12) — BUI of Exchange — Endorsement of — 
Dishonour by drawee — Liability of endorser. — 
Every endorser of a bill of exchange is in the 
nature of a new drawer and is liable to every 
succeeding boidec in default of acceptance or 
payment by tbe drawee ; and an endorser’s 
liability is not absolved by the fact of tbe 
drawee not having been impleaded. Ju.MNA 
Dass v. Mehur Singh, l Agra 182. 

(13) — Forged indorsement— Endorsee — Holder 
tn due course^— An endorsee under a forged 
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Negotiable //is/rwmenrs— contiDued. 

2. — Bill of Exchange — contimied, 

endorsement which is legilly no endorsement, 
cannot be held to be a 'holder in due course.' 
GOhiNDA V. M.aya Das, 28 P R. 1884. 

(14) — Drawer and acceptor of a bill of ex- 
change- — The bolder of a bill of exchange can 
join the drawer and acceptor thereoi <ts co- 
defeudiots in the same suit. Festonjek 
Eduljee Guhduu V. Miuz\ Mahomed 
ALLY, 3 C. 541. 

(15) —Endorser’s right to security on payment 
to holder — Rule apphcable to the endorser of a 
bill of exchange is also apphcable to the endor- 
ser of a pro-tiote. — It is a rule of equity, that if 
the eudorser of a bill of exchauge pays the 
holder of it, he is entitled to the beuelit of all 
securities given by the acceptor, which the 
holder has in his hands at the time of the 
payment and upon which be has uo claim 
except for the bill itself. The same rule 
la applicable to the endorser of a pro- note. 
AGA AHMED ISPAHANI v. JUDITH EMNA 

Chisp, 19C 242. P.C. = 19I.A.24 = 63ar. 109. 

(6I.A. 1, li.) 


(L6) — Foreign bill of exchange payable after 
sight-' Acceptance — 'Vane —Reversal of finding of 
jwy — Question of fact. — A foreign Bill of 
Exchange, payable after sight, must be present- 
ed for acceptance ; and although there is no 
limited time defined by Statute for presentment, 
and no usage of trade to fix the time, yet such 
bill must DC ptesentod within a reasonable 
time. What constitutes a reasonable time is 
a mixed question of law and fact for the deter- 
mination of the Court and the jury. A Bill of 
Exchange was drawn at Calcutta ou the 16th of 
February, 184S. by L.R. and Co. on D. and Co. 
at Hong Kong, payable sixty days after sight, 
and onlorsed by L.R. aud Co. to M. or order. 
M., in consequence of the depressed slate of 
the money market at Calcutta, and the 
Unsaleablouosa of Bills on China at that time 
at Calcutta, kept the Bill for five months and 
nine days, and then sold it to R. M., who did 
not present it for acceptance at Hong Kong till 
the 24th of October in that year, wneu D. and 
Co. refused to accept it. Held, that the presen* 
tatioQ of the bill for acceptance was not made 
within a reasonable time, and that L,R. aud 
Co., the drawers, were discharged. That the 
want of presentment was not executed by reason 
of the drawers continuing solvent from the date 
of the bill to the presentment, or that no 
actual damage was caused them by the delay. 
This Court will not reverse the finding of a jury 
or of a Court that sits as a jury upon a question 
of fact, unless perfectly satisfied that they were 
wrong, as, from their k nowlodge of the local 
circumstances and the character and appoaraoco 
of the witnesses, they ato better able to form 
a correct opinion than the appellate tribunal. 
RAMCHUttN MuLLICK v. LUTCHMEECHUND 

9 Moo. P.C. 46 = 2 C.L.R. Eng. 

of bill of exchange, suit against 
cceptor by— Proceeds of sale by i^orsee oj goods 


Negotiable /ns/rume/j/s— continued. 

2. Bill of Exchange— continued. 

consigyied by drawer — Indorsee accountable to 
acceptor,~lu this suit by the pl.iintifl Bank, as 
indorsees of certain bills of exchange drawn on 
and accepted by the defendant, the latter was 
held to be liable to the Bank for the amount 
sought to be recovered from him. except in so far 
as be mightbe entitled tocreditfor the net sums 
realised by the plaintiffs by the sale of certain 
goods entrusted to them as a collateral security 
for the moneys advanced by them to the drawer* 
The plaintiff Bank had no right to a double 
realisation ou its own account, nor could it 
retain the proceeds of the said sak on behalf 
of the drawer. who> at the tinio of oegotiatiog 
his bills, had realised the whole of what he was 
entitled to. THE AGUA BANK LTD v 
AHDUL RAHIMAN ISAC, 6 B. 1. 

Letter of credit— Change of the bill 
from document against payment to documents 
against acceptance — Change made without the 
consent of the drawer — Drawee refusing to pay 
—Liability cf drawer.— The plaintiff purchas- 
ed a bill of Gxchaugo drawn by the defendant 
on the firm of Schmoko Richman Sc Co. of 
London in terms of a letter of credit issued by 
the latter at the instance of T. Smart Sc Co. of 
London. The bill of exchange was accompa- 
nied by bills of lading and invoice of the con- 
signment and was sent to the plaintiff’s office 
at London. It was marked D. p. , i.e., docu- 
ments to be delivered against payment’ of the 

bill. The drawees refused to accept the same, 
on the ground that the terms of the letter of 
credit was I) A., i.e., documents against accep- 
tance. The plaintiffs, with the consent of the 
agent T. Smart & Co. of London subsequent- 
ly changed the bill intoD. A., which was then 
accepted by the drawees. The bill fell due on 
the Idth February 1901, when the drawee.s 
having failed in the meanwhile refused pay- 
ment. The plaintiff.s then br.Tught a suit to 
recover the amount of the bill of exchange from 
the defoudant. Held, that the common inten- 
tion of the parties was that the bill should be 
treated as D P., and the alteration made in 
London without the consent and confirmation 
of defendant made it impossible for the plain- 
tiff to recover. MESHA v. NATIONAL BANK 
OF INDIA, 5 Bom. L R. 524. 


(19)— of Exchange— Cheque taken in lieu 
of— Discharge of bill— Notice of dishonour,— The 
mere taking of a cheque which is subsequently 
dishonoured, after having been presented in 
due course of business, does not operate ao pay- 
ment of the bill. To operate as a discharge. 

the cheque must bo taken and accepted in full 

satislaction of the bill. The contract on a bill 
of exchange between endorser and endorsee is 
that if the acceptor does not pay. the endorser 
will pay. The rule that want of notice of dis- 
honour discharges is a matter of comparatively 
recent practice in the English law. Among 
Hindus the rule is that want of notice will not 
discharge unless the party to bo rendered liable 
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Negotiable /nsfroments —continued. 

2.— Bill of Exchange— con^inti^d, 

has been pcejudiced. SOMARIMULL v. Bhairo 
Das JOHURY, 7 B.L.R. 431. [ft., 12 C.L.R. 

333.] 

(20) — Post-dated cheque — Bill of Exchange — 
Insufficient stamp — ddmissibility in evidence . — 
Where a cheque bearing a stamp of one anna 
was found to have been post dated by 17 days, 
and it was contended that it was really a bill of 
exchange payable 17 days after date ahd as 
such inadmissible in evidence as insufficiently 
stamped, held, that it was admissible in a suit 
to recover the amount of the cheque on its 
being dishonoured. RamanChetty v. Maho- 
MBD Ghouse, 16 C. 432. [ft., 6 Bom. L.R. 

099.] 

(21) — Negotiable instrument — Bill of Exchange 
by way of discharge of debt — Conditional dis- 
charge, presumption of^Executxon of formal 
receipt — Endorsement on back of pro-note— 
Effect. — A bill of exchange or hundi given for 
a debt operates only as a conditional discharge 
of the debt (26 M. 526, ReL on), although it 
might be proved that, in any particular case, 
it was taken unconditionally in satisfaction of 
a debt. The execution of a formal receipt for 
the amount carried by a bill of exchange is not 
sufficient to rebut the presumption of the dis- 
charge being only conditional. Nor does the 
endorsement of receipt on a pro-note stand on 
a higher footing. PALANIAPPA Chetty v. 
Arunachellam Ohetty. 21 M.L.J. 432 = 9 
M.L.T. 482. 

(22) — Rights of remitter of bills for sale for a 
specific ptirpose — Misapplication of proceeds of 
sale by Agent. — Where bills of exchange are 
remitted for sale, and the proceeds directed to 
be applied to a specific purpose, the property 
in the bills remains in the remitter until the 
purpose for which they were remitted is satis- 
fied. And. where the money realized by the 
sale was wrongfully applied by the agent, it 
was held by the Judicial Committee (affirming 
the judgment of the Court at Calcutta) that 
the remitter was entitled to recover the value 
of the bills in assumpsif, upon an indebitatus 
count, from the purchaser of them who bad 
notice of the purpose for which they were 
remitted, and the misapplication of the pro- 
ceeds by the agent. MuTTYLOLL Seel v. 
Dent. 3 M.I.A. 328. 

(23) — Bill of exchange not draivn expressly 
as by agent — Pleas open to drawer— Want of 
notice of dishonour , effect of. — This action was 
brought against the defendant, as the drawer 
of some bills of exchange, against a Company. 
One of the defences was that the defendant 
was merely the agent of that Company in draw- 
ing the bills and was therefore not liable, and 
the Court held that when a man draws a bill 
and it does not appear on the face of it that 
he drew it as agent, he could not set up the 
defence that he drew the bill as an agent. 


I Negotiable Instruments — continued. 

2. — Bill of Exchange— continued. 

The further question was whether the defend- 
ant Was discharged from the liability to pay 
the bills on the two grounds of defence set up 
by him, namely, Ist, that the plaintiff had 
discharged the acceptors (the Company) 
and 2ndly, that no notice of dishonour bad 
been given to the defendant. It appeared 
that the goods on the faith of which the 
bills had been accepted were subsequently 
attached as the goods of the defendant for a 
debt due from him, and. on the sale of the 
goods, such debt of the defendant was discharg- 
ed to the extent of the value of the goods reali- 
zed, After the goods had thus been sold in 
payment of the debt due by the defendant, h© 
could not have sued the Company against 
which the bill had been drawn and no dam- 
age accrued to him by not having had notice of 
dishonour or by the arrangement by which 
the Company were discharged, and the lower 
Court WAS therefore correct in having decreed 
the plaintiff’s action and in having ordered 
payment of all costs by the defendant. 
Mr. T. M. PiguE V. RAM KiSHEN, 2 W.R, 
301. (F., 12 C.L.R. 333.] 

(24) — Managing agent, authority of — Lia- 
bility of principal— Indorser and acceptor.— 
Where a certain banking company, who were 
the managing agents of the defendant company 
and authorised to " draw, accept, endorse and 
negotiate all such cheques, promissory notes, 
&c., as should be necessary for enabling them 
to carry on the business of the company,” drew 
a bill of exchange upon themselves as managing 
agents of the defendant company (which was 
accepted) and endorsed it to the plaintiff’s bank, 
but the amount was drawn out by personal 
cheques without reference to the defendant 
company, held that the defendant company 
were not liable as acceptors, there being no 
proof of the money having been applied for the 
purposes of the company. THE ORIENTAL 

Bank Corporation v. The bareeTeaCo. 
Ltd., 9 C. 880 = 13 C L.R. 412. 

(25) — Bill of Exchange — Transferability — 
Rights of transferee — Suit on — Cause of action 
— Limitation. — A bill of exchange is trans- 
ferable and the assignee or endorsee thereof may 
sue in his own name. The cause of action 
with respect to a bill of exchange accrues when 
the bill becomes payable and the acceptor 
refuses to pay So, a suit to recover the 
amount due under a bill of exchange, brought 
more than 6 years after the due date of the 
bill, was held to be time-barred. MOHENDRO 

Lall Bose v. jadhub Klssen Singh, 14 
W.R. O.C. 5 = Bourke, O.C. 157. 

Drawn by Directors — Liability of Company — 

See Company— Bowers and Liabilities 
OF directors, 5 B. 92. 

See Decree— Decree, form of, 16 c. 

804. 
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I^egotiabie Instruments- continued. 

2, — Bill of Exchange — concluded. 

See Evidekce— Parol Evidence, 2 A. 
598. 

See Interest — Special Cases, 2 C L.R. 

349. 

See JURISDICTION— CAUSES OF JURISDIC- 
TION, 2 Agra 123. 

Drawee substituting another in his stead — 
Acceptance by such other whether binds him — 

-See Negotiable Instruments act of 
1881. 88. 6. 7, 33. 88. 71 P.R. 1909 ^ 107 
P.L.R. 1909 = 110 P.W.R. 1909 = 2 lud. Cas. 
804. 

Holder and acceptor— Accommodation ac- 
ceptor — Contract to treat the acceptor as surety-- 

Ste Negotiable Instruments act, i881, 
ss. 32. 37, 13 O.C. 206= 7 Ind. Cas. 727. 

Drawer’s right to sue on, with assignment to 
him — Failure of consideration— See NEGOTIA- 
BLE Instruments act, 1881, ss. 32, 45, 2 
Bind. L.R. 53. 

Nattukottai Chetty's way of signing and 
drawing bills — Consideration of question whe- 
ther signature in bill is that of the principal 
or agent — Construction.— See NEtJOTlAltLE 
INSTRUMENTS ACT, 1881. s. 80. 4 M.L.T. 309. 

Notarial protest — Evidence of dinhonour — 
Hundi— Bill of Exchange— See NEGOTIABLE 
INSTRUMENTS, SUMMARY PROCEDURE ON, 
1 Ind, Jur. N.8. 247. 

See Privy Council, Practice of— Costs, 
6 W.R. 33, P.C. = 1 M.I.A. 351. 

Bill of exchange payable otherwise than on 
demand— See STAMP act, 1879, s. 3, art. 11, 
8 C. 721 = 11 C.L.R. 310. 

First of exchange, payable on demand, 
stamped with one anna stamp — Whether 
second o£ exchange should be stamped also — 
See STAMP ACT. 1899, ss. 2 (21 and (3), 67. 
8oh. I, art, 13, 4 L.B.R. 320, P.B. 

3. — Cheque. 

(I) — Order directivq servant to make payment 
to payee, not a cheque transferable by payee to 
third parly. — An order purporting to direct a 
servant to pay, at an uncertain time, a certain 
sum of money to ibe jayee, on account of 
advance, is not a cheque ; and. the mere fact 
that the party to whom the payee transferred 
it believed it to be a cheque, or that it was so 
represented to him, could not give such party 
a right of action against the drawer of the order. 
Also, such a document cannot amount to evi- 
dence of a debt so that the transferee might 
contend that, by the sale to him, be acquired 
he interest in the debt due by the writer of the 
rder to the payee. SMALL CAUSE COURT 
EFEBENCE, 2 N.W.P. 886. 


Negotiable //jsfrume/i/s— continued. 

3. — Cheque — concluded. 

(2) — Cheque, payment on forged — Discharge 
of banker — Principle. — It is only on the princi- 
ple of negligence imputable to the customer that 
a banker can make the customer liable, if pay- 
ment had been made on a forged cheque. 
Jagdindra Nath ROY v. Chandra Nath 
PODDAR, 31 C. 242. 

A person employed to receive money is net 
bound to receive a Cheque, but if be so accepts 
it, it amounts to payment. — See TenDFR, 4 
C. 572. 

4, — Hundis. 

I.— GENERAL. 

II. — ACCEPTANCE OF HUNDIS. 

III. — Endorsement of hundis. 

IV. — Liability on hundis. 

V. — Notice of dishonour of 

hundis. 

VI. — Presentation of hundis. 

VII. — Miscellaneous. 

1.— General. 

(1) — Law applicable to — Application of Eng- 
lish law — Analogy between hundi and bill of 
exchange. — Where the analogy between native 
bundi and English bills of exchange is complete, 
the English law is to be applied. SUMBOO- 
NAUTH GHOSE V. Joddonath Chatterjee, 

2 Hyde 259. 

(2) — Hundi — Dishonour — Notice — Right of 
purchaser to sue indorser alone, ~A purchaser 
of a hundi on its being dishonoured is bound to 
present the same for payment within a reason- 
able time andgive reasonable noticeof dishonour, 
i e., within the time within which it is ordinarily 
given according to the custom of the merchants 
and bankers of tlie district, not the immediate 
notice required by English law in cases of bills of 

j exchange. The purchaser may sue his endorsee 
alone and it is not absolutely necessary to im- 
plead the acceptor and drawer in the same suit. 
He does not lose his right of suit against the 
drawer and acceptor, if be does not sue them 
at once, as tong as be sues within the time 
allowed by the law of limitation. Gopal Dass 
v. 8EETA RAM, 3 Agra 268. 

' (3 & 4) - Bundi — Dishonour — Notice — Applic- 

ability of English Law. — Although strict rules of 
English Law arc not applicable to bundi trans- 
j actions in this country, still, on a refusal by 
j the acceptor to accept a bundi or to pay after 
^ acceptance, it is necessary that some notice of 
dishonour should be given to the immediate 
endorser or drawer within a reasonable time. 
TUL8HI 8AHU V. NuRSINGRAM, 12 C L.R. 333. 

(1 W.R. 75, 2 W.R. 214, 6 W.R. 201. 17 W.R. 

I 442, 7 B.L.R. 431, 3 C. 339, F.) 



811 


THE ALL INDIA DIGEST. 


812 


Negotiable /ns^rome/j^s— continued. 
— Hundia— con^in^ed. 


I. General — continued. 

^^^\~Native hoondies— A?afe of dishonour— 
English rule of prompt notice by return of post 
If applicable. The English Jaw of prompt 
notice by return of post” is inapplicable to 
cases of native Hoondies drawn by natives upon 
natives, and endorsed by natives. In the case 
of such Hoondies, however, before holding the 
endorser or drawer responsible for the consider- 
ation of a Hoondee dishonoured by the drawee 
some reasonable notice is essentially necessary 
to be given to the party who may be asked to 
pay. Radha Gohind Shaha v. Chunder- 
NATH Doss Shaha. 6 W.R. 301. See 
Sumboonanth Ghose V. .Tuddunath 
Chattp:rjee. Cor. 88. 

(6) — Hundis— Dis/ionour— ATo/ice — Applica- 
bxhty of English Latv. — In a suit to recover the 
balance due on a hundi brought by the drawee 
against the drawers upon the insolvency of the 
acceptor, there was evidence, not only that the 
drawers were merely the ordinary gomashtas of 
the acceptor, but also that they had no interest 
whatever in the bill when drawn ; that by local 
custom they were not liable for the defections 
of their principal ; that the money when 
procured on the hundi was applied solely to the 
purposes of the acceptor; that the drawees 
received part-payment of the hundi from him 
and gave him time to pay the remainder ; and 
that the notice of dishonour was not sent to 
the drawer till ten months afterwards. Held 
that the drawers were not liable. Although 
strict rules of English law are not applicable to 
hutidi transactions lu this country, still, on a 
refusal by the acceptor to accept a hundi or to 
pay after acceptance, it is necessary that some 
notice of dishonor should be given to the 
immediate endorser or drawer within a reason- 

able time. Hari Mohan Bvsack v* Krishna 
Mohan BYSACK, 9 B.L.R. App. 1 = 17 WR 
M2. 14 C.L.R. 333.] 

(7) — Hundi -Notice of dishonour— Considera- 
tion, want of — Onus of proof. — -TCn a suit against 
the indorser of a hundi, absence of formal 
written notice of dishonour is not a sufficient 
defence, unless it is also shown that, by the 
absence of such notice, the defendant has been 
prejudiced. Where, in a suit by the indorsee of 
a hundi against his immediate indorser, the 
defendant pleads want of consideration, the 
onus is on him to prove his plea. Govindram 
MARWARI V. MANTORA SAHOO. IC.L.R. 429. 

(8) — Hundi — Option of holder.— holder 
of a hundi, or in other words, of a bill or note, 
is not bound, in the event of its dishonour, to 
sue all the parties liable to him under it, but 
he may, at his option, select his defendant or 
defendants, as he may judge best, for recovery 
of the money. Basant Ram v. Kolahal. 

1 A. 392. 

(9) — Hundi — Hundi payable at fixed date — 
•Dishonour by non-acceptance — Cause of action 
for suif against drawer . — In the case of a hundi 


Negotiable Instruments— corxiinnedi. 

— 4.— Hundis— confinued. 

I- General — continued, 

payable on a 6xed date, dishonour by non- 
acceptance constitutes now. as it has always 

done, part of the cause of action in a suit 
against the drawer. Although the English 
law does not require presentment for acceptance 
of a bill payable after a fixed date to be made 
by the holder before such fixed date arrives, 
still It was not only allowable but was strongly 
advisable to do so. And the Negotiable Instru- 
ments Act XXVI of 1881 has made no altera- 
tion in this respect. Ram Rav.ji Jambhekar 
V. PHAHLADDAS SUBKARN. 20 B. 133. 

u lent, suit for — Acceptance of 

hundi for the loan — Hundi dishonoured and un- 
paid— Suit on the original loan— Maintainabi- 
lity. A sued B for the recovery of a sum of 
inoney lent and repayable on a certain date. B 
also gave a hundi for the sum. A brought a 

suit on the hundi. which failed by rca?on of 
defect in the stamp A brought the present suit 
on the original loan for recovery of the sum 
lent, costs, etc. Held that the plaintiff’s claim 
to recover his loan is not barred by his accep- 
tance of a hundi. payment of which was refused. 
OOKULD.AS V. ParmananD. 6 N.L.R. 123 = 8 

'23 U. 851. 28 A. 298. 24 B. 
^0, F.; I C. 256, Cons. ; 8 C. 721, 26 A. 178, 
Diss.; 29 M. HI. R.) 

(11)— Hundi— Dishonour - Surrender— Fresh 
opening of account— Right to sue on surrendered 
hundi. — Two hundis were drawn by the defend- 
ant and transferred to the plaintiff and were 
dishonoured. The plaintiff then surrendered 
the hundis to the defendant and charged bis 
amount as the opaning debt in a new. account 
in which subsequent entries were made. Under 
such circumstances, the plaintiff was held not 
entitled to sue on the surrendered hundis. 
Bir.j Lal v. ar.;an Das. A.W.N. 1883, 135. 

^l2l“"Sbabjog hundi. — A Shahjog hundi, 
unlike a hundi payable to bearer, is payable 
only to a respectable person. Lalla Mal v. 
Kesho Das. 26 A. 493 = A.W.N. 1904. 100 = 1 
A.L.J. 254. (5 C.W.N. 313, R.) 

(13) — Hundi (shajoogj — Special endorsement 
and special acceptance — Rights of bearer.— In 
considering the right to a hundi, the Court is 
as much bound to put a reasonable construc- 
tion upon the words of an endorsement or an 
acceptance as upon any other part of the docu- 
ment. When a hundi-maker or rightful owner 
of a hundi payable in terms to the shajoog. 
endorses it as sold or sent to A, he obviously 
means to pass the right of dealing with tho 
hundi to A alone. It may well be that, accord- 
ing to Hindu customary law, A can transfer 
bis right to a third person B by word of mouth 
or mere delivery, notwithstanding that the 
special endorsement to himself is in writing. 

The term '*shajoog" should be subordinate to 
the directions of the successive owners and 
should mean “the right men to be paid” accord- 
ing to the tenor of the document which must 
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Negotiable Instruments- continued. 

4. — Hundis— continued. 

1. — General — coniinued 

iDclude both the endorsement and acceptance. 
There is no rule oi Hindu law, customary or 
otherwise, which would have the effect of 
making the word "shojoog" mean payable to 
bearer, quite independently of the endorsement. 
There is no principle of mercantile expediency, 
having the force of law or otherwise, which 
would be served by the Court disregarding the 
direction of the endorser and treating a special- 
ly endorsed and specially aiccpted huiidi as if 
it were an English negotiable instrument made 
payable to bearer, and, as such, part of tbe 
currency of tbe country. THAKUR Das v. 
PUTTEH MULL. 7 B.L.R. 275 = 16 W.R.O.C. 3. 
[R., 18 B. 570. 5 C.W.N. 313 ] 

(14) — Hundi — Suif torecoi er — Forged endorse- 
ment—Shajoog hund\. — The plaintiffs being 
holders of a hundi, sent the &ame to their hoti 
in Calcutta without endorsement The hundi 
was lost or stolen in the way, and came into 
the defendants’ hands as endorsees, the endorse- 
ment of the pUintitls having been forged. Tbe 
defendants without notice of the forgery, paid 
full consideration for the hundi. Held, on 
appeal, reversing the decision of the lower 
Court, that tlio plaintiffs were not entitled to 
recover the hundi from tbe defendants [D., 
18 B. 570; R., 5 C.W.N. 313.] A hundi pay- 
able to “ shajoog ” would pass by delivery 
merely, without regard lo the authenticity or 
otherwise of any special endorsement which 
might bo upon it. GOURSIMULL v. DHAN- 
SUK Das. 7 B.L.R. 289. Note. [/L, 5 C-W.N. 
813.] 

(15) — iSlialijoo <7 hundi — Endorsement and 

transmission to drawee for pai^ment— Theft in 
transmission — Drawee making yayment to 
^ong person— Rights of owner of hundi — Lia- 
bility of drawee. — A, residing at Sholapur, 
bought the plaint hundi. which was drawn 
upon B (who was residing at Bombay!, endor- 
sed it to R and transmitted the same to the 
latter by post. Tbe hundi having been stolen in 
the course of transmission by T, the latter, obli- 
terating the name of R and substituting his 
name on the hundi. presented it for payment 
to the drawee B at Bombay. The amount duo 
under the hundi was paid to T, without the 
drawee making any inquiries in respect of the 
respectability or position of T. Thereupon, 
the present, suit was brought by A, the owner 
of the hundi, against B, tbo drawee, for recover- 
ing its value of the hundi from tbe latter. 
Held, (1) that the defendant had been guilty 
of conversion of the hundi and was liable to 
the pl.iintiff Khe lawful owner thereof) in tro- 
ver; (2) that the defendant was liable to refund 
to the plaintiffs the amonut of tho hundi ; (3) 
that tho hundi being payable by endorsement 
to T, the defendant was not discharged by such 
payment ; (4) that the hundi continued to be a 
sbahjdog hundi after being endorsed to a parti- 
cularperson. GanesdaS RAMNARAYAN v. 
Lachminarayan, 18 B. 370. [F., 9 C.W N. 

841 ; R., 5 C.W.N. 313.] 


Negotiable Instruments— coutiuoed. 

4. — Hu ndi 8— confiriMed. 

1. — Gener.vl — coniinued, 

(16)— Hundi payable ‘ to a respectable per- 
son" — Neqdtiability. — A number of hundis 
drawn by H on himself were accepted by bun 
in the following terms- — ''Hundi accepted by 
H infa\ourof S. ” They were all made payable 
to “ a respectable person.” S transhtied the 
hundis by endorsement to B who brought this 
suit against H. Held that tho phrase “a 
respectable per-on ” meant the same thing as 
the phrase, ” tbe bearer” and that tbay were 
perfectly good and negotiable instruments. 
Tbe plaintiff’s suit must therefore be decreed. 

Balmukand Lal V. The Collector of 
Jaunpur. A.W.N. 1884,3. 

{n)— ‘Necessity for endorsement — Hundi 
given for particular purpose— Hundi payable to 
order. — A party, who rceives a hundi for a 
particular purpose, must apply tbo same accord- 
ingly, and neither bo nor any third party 
knowing the facts can. by afterwards receiving 
the amount, detain the same from the princi- 
pal. Quesre — Whether a hundi made payable 
to ’’order” is according to Hindu law and tho 
custom of native merchants, negotiable with- 
out a written endorsement by tbo pavco. 

RajkoOPUa.M v. Buudoc, 1 Ind. Jur. O.S. 
93 = 1 Hyde 155. 

{IH)— Right of suit — Dishonoured hoondee — 
Suit by endorser without re-endorsement . — 
Where the plaintiff purchased from the defend- 
ant’s firm a hooni^ee in bis favour which was 
payable by tbe firm of tbe defendant at 
Benares and sold tbe hoondee to two persons to 
whom it was endorsed by him, and the defend- 
ant’s firm at llunares having refused to accept 
or pay tho hoondee on presentation, it was 
returned to tho plaintiff by the said purchasers 
and there was no formal re-endorsement in 
favour of tbo plaintiff by tho said purchasers. 
held, in a suit by the plaintiff against tbo 
defendant for tbe value paid by him, that tbe 
plaintiff bad a right to sue if it was established 
that the hoondee was returned to him by tbe 
purchasers. BV.)NATH SAHOO v. RACUARA^^, 

3 W.R. 86. 

(19) — Hundi — Consideration — Burden of proof 
— Revision under s 70 (n) of Act XVIII of 
1884, — Held, that, where a man executes a 
Hundi, he must pay the money or must prove 
that no consideration passed. This law may 
af. times secure decrees for money to plaintiffs 
who never paid the quid pro quo, but this is im- 
material. The Legislature, in tbe interest of 
tbe business community generally, has adopt- 
ed a policy, and, in pursuance of that policy, 
tbe onus in such cases is laid upon the person 
who promises to pay upon a negotiable insi.ru- 
mout. A person is not bound to keep careful 
proof of matter which the law says he need not 
prove. Held, also, that a finding of fact by 
wrongly throwing burden of proof on a party 
can bo questioned in revision under s. 70 (a) of 
Act XVIII of 1884. KISHEN CHAND v. JAMNA 
Das, 25 P W.R. 1910 = 24P.L.R. 1910 = 5lnd. 
Gas. 891. 
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I^egoiiabie /nsirumenrs— continued. 

4. — Hundia— coniinu^d. 

I. General — continzied. 

Hundi Liability of each endorser to 
subsequent endorsees— Liability of acceptor — 

Local custom making last endorser liable to last 

enioTsee.— Under ordinary circumstances, the 
tailure of the last endorsee to present a for 
payment at the proper mercantile time for doing 
so would have absolved all the antecedent 
parties thereto, with the exception of the accep- 
tor. But the law which, according to English 
principles, would otherwise be applicable, would 
be subject to the local mercantile usage that 
might be proved to exist. In this case, a local 
custom was proved to exist by which, alto- 
pther independent of the question whether a 
hundi bad been presented to the acceptor for 

endorser remained 
liable to his endorsee, should the instrument 
remain unpaid. Such a custom should be 
taken as imported into the contract entered 
into between the parties when the endorsement 

N Thulshi Das, A.W. 

{2\)—Suit against endorser of Hundi— Loss 
of hundi in transit— Loss not ascertained by 
plaintiffs juith due diligence — Drawer's insol- 
vency before notice of loss— Defendant not liable 
to plaintiffs for amount of /iiindi.— Plaintiffs 
sued the defendant who had endorsed to them 
a hundi drawn on a Delhi Firm on the 4th 
August, 1878, by one Firm in Cawnpur in 
favour of another Firm there, to receive the 
amount of the hundi with interest. The bill 
was payable after 21 days, and on tbe 14th of 
August, during the currency of the above term, 

It was endorsed by tbe defendant to the plain- 
tiffs. On the following day, plaintiffs forward- 

letter to a correspondent at 
Bhawani in payment of an account. Their 
correspondent forwarded his accounts eleven 
months afterwards and plaintiffs then discovered 
that the bill had not been credited to them, and 
inferred that it had been lost in transit. In 
September 1879, when nearly 13 months had 
elapsed, they called upon the defendant to get 
them a duplicate or to re pay the amount of 

defendant communicated 
with bis immediate endorsers in order to pro- 
cure a duplicate. The endorsers to the defend- 
ant replied that they had communicated with 
the payees from whom they had received the 
hundi, but they replied that the term of the 
hundi was 2l days, and 14 moaths had elapsed 
and no previous notice of losscr nonpayment 
had been received, and the drawer of the bill 
had become bankrupt 4 months ago and there- 
fore no duplicate could be obtained. The Court 
of first instance decreed the plaintiff’s claim in 
full. On appeal, the Commissioner reversed 
the decree holding that there was no such evi- 
dence of the losa of the bill as would satisfy the 
parties liable upon it that, if they paid without 
its being produced, they might not have to pay 
a second time, and that the plaintiffs’ gross 
carelessness and supineness deprived them of 
any right to redress in a Court of law. On 


Negotiable Instruments— coutinnod. 

4. — Hundia — continued- 


I. General — continued. 

further appeal, plaintiffs urged that the loss of 
the hundi was satisfactorily proved, that tbe 
defendaut could be protected against any future 
liability upon it by requiring the plaintiffs to 
give him a guarantee indemnifying him against 
such liability, and that there was no laches on 
tbe plaintiffs’ part, as they did not become 
aware of tbe loss of the hundi until they settled 
^counts with their correspondent at Bhawani. 
Held, that, assuming the loss of the hundi to 
be proved, the defendant had done all that, 
under the circumstances, he was bound to do’ 
and was not liable to the plaintiffs for the 
amount of tbe hundi, which could not be 
recovered because the plaintiffs did not use 
due diligence in ascertaining that their corres- 
pondent had received it. and because the dra- 
wer became insolvent before the loss was 

notice. Hait Ram v. Ganpat 

159 P. R. 1882. 

(22)— Stolen— Payment by drawee to a wronn 

person— Conversion— Measure of damages. 

drawee of a. hundi negligently paying to a 
wrong person is liable for conversion and the 
measure of damages payable to the lawful 
owner is the full amount of tbe hundi. Rai 

Bahabur Sahu Lalta Persaud v. Char- 

LESj^AMPBELL MCLEOD. 9 C W.N. 841 (18 

B. 570, F.) 

[2S)—SuU by endorsee against acceptor — 
Notice not to discount, effect o/— Bona fide hol- 
der for viluable consideration. To an action 
by the endorsee against the acceptor of a hundi. 
the defence was a certain verbal contract bet- 
ween acceptor and payee, of which the plaintiff 
had notice ; and that by the custom of shroffs 
the defeodaot exoaerated by such notice. 
.Hefd that it is the custom of shroffs to make 
enquiries of the acceptors of hundies before 
discounting them, and that a mere notice by 
the acceptor not to discount does not affect his 
liability to a person who takes a hundi bona 
fide and for valuable consideration after such 
notice. Khosal Chund v. Luchmee CHUND 
Bourke O.C. 151. 


(24)— 6^ holder of hundi — Presentment 
of hundi at bank to acceptor's authorized agent 
— Validity of presentment under local usage — 
Negotiable Instruments Act iXXVI of 1881). 
ss. 70, 71. — Suit by the holders and indor'^ees 
of a hundi. The defendant, who was the payee 
and tbe indorser, pleaded that the presentment 
of the hundi, for payment, at the bank, to the 
authorized agent of the acceptor, was not a 
legally sufficient and valid presentment and 
that the suit must therefore fail. The lower 
Court had found (1) that the hundi was present- 
ed for payment to the authorized agent of the 
acceptor at the Bank on the due date ; (2) that 
the said agent refused payment and informed 
the Bank that the acceptor would not pay that 
hundi and (3), that the usage or custom in 
the locality was to present the kmulis for pay- 
ment at the Bank and for acceptors of hundis 
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Negotiable Instruments — continued. 

4. — HundiB — continued. 

1. “ Genera l— continued . 

to call the Bank on the due date to eSccc set* 
tlement. On the question being refereed for 
the opinion of the High Court, whether under 
the above circumstances, and with reference to 
the proviso as to local usage in s. 1 of the Act, 
the presentment of the hundi in this case satis- 
fied the requirements of the Act, the question 
was answered in the affirmative. Toe local 
usage or custom found lo prevail in the loca- 
lity did not exclude the usual presumption 
which accords with the law as laid down in 
8. 75 of the Negotiable Instruments Act. that 
what a person can himself do he can do by an 
authorized agent, and the presentment of the 
hundi to such an agent of the acceptor was a 
good and valid presentment. IMPERIAL 
Bank of Persia v. Fattechand, 2i B. 
294. 

(25) — Hundx — Suif before maturity — Insol- 
vency of drawer and drawee. — The declared 
insolvency ol the drawer and drawee of a hundi 
justified the holder in suing before the hundi 
matured. ASA Ram v. Deri Prasad, A. W. 
N. 1881, 21. 

(20) — Assignment of hundi — Bills of Ex- 
change Act, V of 186G.— A Huudi, which con- 
tains a direction on sufficient consideration to 
the drawee and accepted by him, is within the 
terms of the Bills of Exchange Act, and such 
a dooumeut is assignable wituout any regular 
form of endorsement, if sufficient cause appears 
in the handwriting of an endorser to indicate 
an intention to assign it. East India Bank 
V. VULLIE GOOWANY. 1 Ind. Jur. N,S. 247. 

(27) — Hundi accepted for accommodation — 
transfer for value — Liability of person accom- 
modated to arawee. — A person, who accepts, 
for accommodation, a huuui drawn upon him, 
18 entitled to recover, from the drawer, the 
amount he had had to pay to a transferee of 
the hundi for value, but not from persons, 
who merely cashed the hundi at bis hands at 
the request of a holder for value. NanD RAM 
V.8ITLA Prasad. 5 A. 484 = A.W.N. 1883, 62. 

(28) — Payment of debt by means of hundi — 

Payment whether absolute — Liability of debtor 
thtreafler. — Where a note or a bill is given in 
payment of a debt, it is a question of fact whe- 
ther the patties intended the same as an abso- 
lute or conditional payment, and the presump- 
tion as to the efioot of giving and taking a note 
or bill is that the debt is conditionally paid. 
Ip this case, the fact that a comparatively 
high rate of discount at 2^ per cent, was allow- 
ed to plaintiQ taken with the other circum- 
Btances, was held to prove that plaintiff had 
accepted the bundis given to him as absolute 
payment and was conecqutnlly held not en- 
titled to sue upon the original debt. JAMRU 
CHETTY v. PaLANIAPPA CHBTTIAB, 26 M. 
B26=-ia M.L.J. 262. [R.. 30 B. 27 = 6 Bom. 

L.R. 879.J 


Negotiable Instruments — continued. 

4. — Hundie — continued, 

1. — General — continued. 

f29) — Indorsement to agent and banker for 
collection — Credit in agent's accounts — Holder 
for value — Dishonour of Hundi by drawee — 
Usage of snroffs — Consideraiton — Jnaorstment. 
— An agent and banker to whom a hundi is 
sent with ihe indorsement 'sent by A to B 
for recovery on my (A’si account ’ and who gets 
it accepted and crediis the sender with i he 
amount ia his accounts, becomes a bolder for 
value, the indorsement being no more restrict- 
ive than the usual “do the best forme” in 
English bills. Under the circumstances men- 
tioned above, although the /lunni is dishonoured 
by the drawee at the due date, the agent is 
entitled, according to the practice followed by 
shrOjffs, to treat his constituent as still entitled 
to credit for the hunai, and himself as holder 
for value. A hundi drawn in favour of A by B 
and delivered to him, though not presented for 
acceptance or payment, forms a sulfi -iont con- 
sideration for A’s indorsing another hundi to B. 

! Mulchand Johari MAL V. SUGANCHANI) 

j Shivd.\s. t B. 23. 

I 

(30) — Hundis sent to agents for realization, 
property in . — Suits to recover possession of two 
fiundis for Rs. 2,500 each, or their value and 
damages for their detention and for an injunc- 
tion restraining the deiendant from negotiating 
or otherwise alienating them. The hundis 
were drawn by two up-country firms upon firms 
in Calcutta, and were made payable to the 
plaiutiQs 61 days after date. Thu plaiutifis 
sent them without endorsement to tnoir Cal- 
cutta agents S.R., with instructions to procure 
their acceptance, and to realise tbcui at due 
date. S.li. bad previously to this accepted 
/lundis to the value of Rs. 12,000 drawn upon 
them by a branch house of the plaintifls’ firm ; 
and the plaintiffs had at different times sent 
them hundis amounting in value to Rs. 11,400, 
tbe two hundis, the subject of the prc.sent suit 
being among the number, with instructions to 
realise them and apply the proceeds towards 
payment of the Rs. 12,000. Of the hundis 
so sent for realization, S. R. had realized 
Ks. 6,400, and they had paid Ri- 7.000 out of 
the Rs. 12,000 for which they bad given their 
acceptances, when they stopped payment, and 
tbe plaintiffs thereupon became liable to tbe 
holders of the remaining acceptances. The two 
hundis sued upon had not then matured and 
remained unpaid in the hands of S . R. After 
tbe bills beoame due. a meeting was bold at 
S R’s place of business, which a numbor of 
tbe creditors and neighbours of the firm attend- 
ed ; and in compliance with a cesuiution come 
to at that meeting, S.R.’s gomastn endorsed 
tbe two bundis over to the defendant, who 
undertook to bold them for the benefit ol the 
Calcutta creditors of S.R. Tbe plaintiffs de- 
manded the two hundis from the defendant, 
but the latter declined to give them up on the 
ground that be bad received them from a com- 
mittee of creditors, without whose authority he 
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4.— Hundis— coniinu^d. 

I.— General — continued. 

could not part with them. Beld that the 
/iwndw having been sent to S.R. for the special 
purpose of enabling them to meet their accep- 
tances for Rs. 12.000, remained the property 
of the plaintiffs, subject to a lien of S.R 
for Rs. 600. HAZARI MULL NAHATTA V. 
SOBAGH Mull Duddha, 9 B.L.R. 1. 

{iU—Hundi—Act I of 1879. s. 10 cl. (6l.— A 
hundi, for a sum of Rs. 380, payable otherwise 
than on demand, cannot be stamped with 
on adhesive stamp. The words “drawn or 
made out of British India ” in cl. (6) of s. 10 
of the Stamp Act oi 1879, apply to the 
entire clause. DevAJI v. RAMAKRISHNAIAH, 
2 M. 173. 

(32) Bond — Delivery — Hwndi. — Delivery 
of a bond is a condition precedeot ot its validity; 
but failure of delivery may throw a claim- 
ant on other documentary evidence, such as 
liund\s against which the bond wa> given. 
SOHUN ChOWDHRY V. MADHO LALL. 25 
W.R 527. 

Ste ACCOUNTS— Suit for accounts. 3 
N.W.P. 323. 

Operation suspended until dishonor of Hundi 
— Effect on nature of instrument — See BOND 
20 B. 791. 

Agreement out of Court giving time to judg- 
ment. debtor — Hundi given as consideration, 
not enforceable by decree-holder — See CiV. 
PRO. Code, l882, s. 257-A. 18 A. 435 = A.W.N. 
1890. 130. 

See Contract act, 1872, ss. 78, 95, 27 M. 
540. 

See Custom. 7 B.L.R. 082 = 15 W.R. 501. 

Transfer of forged Hundi— Fraudulent end- 
orsement — See EsTorpEL— E stoppel by 
Conduct, 5 A. 302 = a.w.n. 1883. 50. 

Suit on improperly stamped hundi — See 

Evidence— SECONDARY evidence, 5 M. 
166. 

Fraud— Effect of Fraud, 24 C. 533. 

See Hindu Law— contract, 6 B. H.C O. 
C. 24. 

See Jurisdiction- Causes of jurisdic- 
tion, 1 B. 23. 22 C. 461, 5 C.L.R. 268, 7 
B. L.R. 102 = 16 W.R. O.C. 16. 3 N.W.P 343, 
132 P.R. 1883. 

See Llmitation act. 1908, s. 14 and art. 
80. 19 P.R. 1888. 

Mere transfer of — does not amount to a lo.an 
of money unless and until money is actually 
realised thereon— LIMITATION ACT, 1908, 
Art. 58, A.W.N, 1905, 181 = 2 A.L.J. 579 = 

28 A. 54. 

Son working with father in a common 
business signing a hundi on behalf of the latter, 
ability of — See NEGOTIABLE INSTRUMENTS 
act, 1881, s. 28, 2 S.L.R. 12. 


Negotiable ! nstruments^coniiuMcd, 

4.-- Hondis — continued, 

" I. — General — concluded. 

Negotiable Instruments Act— Applicability 
to hundis — See NEGOTIABLE INSTRUMENTS 
ACT. 1881. 8. 30, 20 B. 488. 

Payable at sight — Liability of drawer where 
holder agrees to arrangement with acceptor for 
payment — Notice of dishonour, omission to 
give— Discharge of drawer— Negotiable Instru- 
ments Act, S8. 30, 39 and 86— See NEGOTIABLE 
INSTRUMENTS ACT. 1881, ss. 30. 39 and 86. 12 
C.W.N. 644 = 8C.L.J. 163. 

Notarial protest — Evidence of dishonour^” 
Hundis— Bill of Exchange — See NEGOTIABLE 
INSTRUMENTS. SUMMARY PROCEDURE ON, 

1 Ind. Jur. N. S. 247. 

Hundi — Right to sue drawer when arises — 
Parties to suit — See PARTIES TO SUITS — 
General, 3 B. 1S2. 

See Parties to suits — General, 

Agra, 268. 

How far provisions of Negotiable Instruments 
Act applicable to hundis written in oriental 
language Presentment of, for payment with, 
in reasonable time— Effect of failure— Dis- 
hebarge— “Reasonable time.” what is— 
Pleadings, 6 N.L.R, 33 = 5 Ind. Cas. 746. 

Gambling debt of principal paid by agent— 
Right of agent to recover sums actually paid — 
Hundi drawn by principal— Consideration- 
See Principal and agent— General, 

60 P.W.R- 1912. 

Hundi— Accommodation acceptor — His liabi- 
lity— Surely— Contract Act. 8 . 123— 6’ce PRIN- 
ciP.AL AND Surety— Surety, Rights and 
liabilities of, 4 C.L.R. 145. 

See Privy Council, Practice of— Costs, 

5 W.R. 33. P.C. = 1 M. I. A. 361. 

Suit on— Interest— Costs — See PRO\*INCIAL 
Small Cause Courts act, 1887, s. 25. 

113 P.L.R. 1911. 

See Res Judicata. Judgments on pre- 
liminary POINTS, Effect of. 72 p.r. 

1885. 

See Right of suit — Miscellaneous, 

148 P.R. 1883. 

See STAMP ACT, 1879. ss. 10, 11. A.W.N. 
1885, 317. 

See STAMP ACT, 1879, ss. II, 16. 19 B. 
635. 

See Stamp Act, 1979, s. 34. I8 B. 369, 21 
P.R. 1891. 

Unstamped hundi — Admission on appeal— 
Objection in second appeal disallowed — See 
STAMP ACT. 1879. s. 34. cl. 3. 5 M. 220. 

Adhesive stamps not properly cancelled — 
Inadmissible in evidence — Proof of debt 
aliunde-^See Stamp Act. 1899, ss. 12. and 
35, 18 P.R. 1912. 

Agreement — Unstamped hundi — Admissibi- 
lity-See Stamp duty, 5 M.H.C. 391. 
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Negotiable Instruments — continued. 

4.— Hundis — contmued. 

II.— ACCEPTANCE OF IIUNDIS. 

(1) — Acceptance of hundi, coniviunication of^ 
to drawer or previous holder, bmding on accep- 
tor,— \ communioalioD of the acceptance of a 
hundi made to the drawer or previous holder, 
binds the acceptor as a communicat ion of it to 
the present holder thereof, because the accept- 
ance enures as well for their benefit as lor 
that of the actual holder, and the primary 
contract is between the drawer and the accep- 
tor. PRAGDAS THAKURDAS V. DOWLATRAM 
NANUHAM, 11 B. 257. 

(2) — Hundi — Negotiation — Endorsement — 
Genuineness — Delivery.— hundi may pass at 
any rate prior to acceptance, by delivery with- 
out endorsement. The acceptor or drawer 
would not look to the genuineness of a note 
brought to him by a man of known respectabi- 
lity. Dhunsook Doss v. goohsaye Mupl, 
16 W.R. O.C. 10, Note. 

III.— Endorsement of Hundis. 

{\)— Hundi— Endorsee for collection — Endorsee 
failing to make collections — Remedy of endorsee. 
— An endorsee oi h hundi for collection wbohas 
not received the amount of the hundi, cannot 
be sued by the endorser for such amount ; but 
he is bound, when he has not paid any money 
under it, to cancel the endorsement and re- 
deliver the hundi to the endorser. GV.ANEE 
Ram V. Palee Kam, 2 N.W.P. 73. 

(2) — Hundi, suit on — Execution denied — 
Endorsement admitted — Issues — Procedure of 
Cowrf. — Where plaintiff sued on a hundi as 
endotate thereof from the 2nd defendant, in 
whoso favour it was drawn by the 1st defend- 
ant, and the latter domed execution while the 
former admitted bis endorsement and added 
that he so endorsed it as surety fer the 1st 
defendant, held that the Court should try 
whether the signatures of the defendants were 
genuine or not, and that, tf it be found that 
the signatures wore genuine, both the defend- 
ants would bo separately liable to tbe plaint- 
iffs, and that their two cases must be dis- 
tinguished and tried separately. DOOLAR 
CHAND SAHOO V, MOHABEEN SUUUN RAM, 

19 W.R. 303. 

(3) — Hundis payable to depositor. — A hundi 
payable to the depositor, is payable to no 
receipt but that of the drawer or his endorsee ; 
but it may become in fact, a hundi payable to 
bearer, provided the banker exercises due 
caution, and pays to a respectable person, as 
whore the drawer and the peraon to whose 
receipt the hundi was paid are uterine brothers 
and members of an undivided Hindu family, 
the presumption arises that the latter is en- 
titled to act for the former. VELIET Doss v. 

Bunarussee Roy. W.R. 1864, 262. 

(?) — Shahjogi hundi — Endorsement for reali- 
effect of — Suit by endorsee for realisation 

forgery — Payment to wrong person — Negli- 
gence — Direct consequence — Defence available 


Negotiable Instruments— 

4. — Hundis— confmu^d. 

III.— Endorsement of hundis 

— con tinned. 

against endorsee — Not payable to bearer- Ejjtct 
of endorsement for realisation — Delivery of such 
hundi — Title. — A hundi payable to Shahjogi 
(to the respectable holderi was endorsed by ihe 
drawer [(“ hundi sent for realisation by G 
(drawer) to B of Calcutta (plaiutifi.-.)," and sent, 
by him to tbe plaiui ifis)J .” The piainlifis 
banded the hundi to ouc S, tbe plaintiffs’ 
jemadar, who bad been in the habit of taking 
huyidis on their behalf for acceptance and pay- 
ment to be taken by him to the defendant lor 
acctrptance. S took the hundi to the defendant, 
but subsequently, one li vvbo had no authority 
from the plaintiffs to receive payment, acting 
on information either from S or from some 
other source, represented himself to the defend- 
ant as a Jemadar of the plaintiffs, wrongfully 
obtained tbe hundi from the defendant, forged 
tbe plaintiffs’ signature to Hand obtained pay- 
ment. The defendants, before such payment, 
had made no enquiries as to the posiiiou or 
respectability of U, and paid the hiDiai on the 
faith of the forged Mgnaluro. Held, that such 
endorsement coupled with tlie delivery of the 
hundi entitled the plainuffs to sue for and 
receive payment of the hundi from the accept- 
ors, though, as between the drawer and the 
plaintiffs, tbe latter wore mere agents or parties 
with a defeasible title. Such an endorsement 
is in tbe nature of a restriclivu endorsement, 
giving the endor>ce the right to receive pay- 
ment of the hundi, and, if necessary to sue 
the acceptor for the amount, but not to transfer 
his rights as endorsee to anybody else- Plain- 
tiffs are entitled to claim tbe amount of the 
hundi from the defendants, unless they wore 
guilty of such negligence or carelessness as 
would estop them from disputing the validity 
of tbe payment to R. Even if S colluded with 
K and fraudulently obtained payment from 
defendants, there was no negligence on the part 
of the plaintiffs in entrusting tbe hundi to 
S. Even if such an act was negligent the 
negligence was not so immediately conducive 
to the payment of tbe hundi as to estop the 
plaintiffs from saying that R bad no authority 
from them to receive payment and that the 
payment had not been made to them. Any 
defence which would be available to the 
acceptor against the drawer would bo available 
against tbe endorsee. A hwiai payable 
shahjogi is only payable to the Shah (the 
respectable bolder), and it is not equivalent to a 
hundi payable to bearer. (7 B. L. R. 275, R.) 
[E..A.\V.N. 1901, 100 = 2GA. 493.] A Shahjogi 
hundi continues to be such even after an endor- 
sement for realization. (18 B. 570, R.) Queerc: 
— Whether a shahjogi hundi would not. before 
acceptance, pass merely by delivery bo a res- 
pectable bolder ? BhuputrAM V HARI Pbio 
Coach, 5 C.W.N. 313. (7 B.L.R. 275, 7 B.L.R. 
289, R.) 

Hundi executed in favour of Manager and 
made payable to family — Right of manager to 
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— Hundis— continued. 

IIL— Endorsement of hundis 


— concluded. 

endorse hundi ^ See HINDU LAW— JOINT 
FAMILY, 1-2 Ind. Cas. 410. 

Endorsement of a hundi to creditor in deb- 
tor’s handwriting— Part payment of principal — 
See Limitation act, 1908, s. 20, 19 a. 308= 
A.W.N. 1897, 48. 


IV,— LIABU.ITY ON Hi ndis. 


(1) Drawer — Acceptor and intermediate 
enaorsers Diability of — Decree again$t one — 

Res judicata — The drawer, acceptor, and 
intermediate indorsers are all liable to the 
holder of a dishonoured hundi, but their lia- 
bility is nnt joint where it arises out of different 
contracts. A decree previously obtained in a for- 
mer suit against any one of them without satis- 
faction, cannot bo pleaded as a bar to a subse- 
quent suit against any other of them. A13DOOR 

Ruhman V. Baboo Gunesh Lall. 23 W.R. 

444. 

(2) — Bundi drawn on one' s own factory, deli- 
very of, to another — Evidence of indebtedness"^ 
Drawer not entitled to claim as item of credit . — 
In this suit in which plaintiff sought to have 
credit for a bundi which he gave to the 
defendant, it appeared ihat the hundi had 
been drawn on plaintiff’s own factory and it 
was held that the drawing of a hundi by the 
plaintiff on bis own factory, and the delivery 
of it to the defendant, though it may be evi- 
dence of the indebtedness to the amount of that 
hundi, was not an item for which the drawer 
of the hundi, i, e., the plaintiff would be 
entitled to credit. &HIB RaM MunDUL v. 

Makhun Lal Biswas, 7 W.R. 179. 

(3) — Cause of action — Acceptance of hundis 
for loan— Extinguishment of loan— Suit on 
loan. If maintainable. — 'VJhete certain hundis 
were given by a borrower to the lender on 
account of a loan and were discounted and not 
deposited as security, the transaction operated 
as an extinguishment of the loan and the 
creditor could not sue on the original loan, but 
his remedy was by a suit to enforce payment of 
the hundis. Ram Lal Sjrcau v. GOPAD 
Doss, 7 W.R. 154. 

(4) — Hundi endorsed for collection — Whether 

endorser entitled to sue upon it without a re- 
endorsement to /im.— Where a Hundi is 
endorsed over to an Agent for collection who 
has no property in the same, the endorser is 
entitled to sue upon it. without any re- 
endorsement back to him. Ponnayya v. 
Palaniappa Chetty and others. 7 M.L.T 
271 = 8 Ind. Gas. 435. (30 M. 441, F.) 

{5)-Indorsement of hundi foarthiyas for collec- 
tion— Theft o/ hundi before reaching destination 
■^Right of iridorser to sue drawer. — Where the 
indorse of a hunai indorsed it to bis arthiyas 
in another place for collection, and it was stolen 
before it reached its destination, the former was 


Negotiable //isfrumenls— continued. 

4. — Hundis — continued. 

-IV.— Liability on hundis- conc/d. 

still the holder and was entitled to institute a 
suit against the drawer. GanpaT Rao GOPAL 
Ghatate v. Tar Mohomed ayab, 16 C.P.L 
R. 184. 


85. 


See Interest- Special Cases, 4 W.R. 


See Limitation act. 1908. art. 120, 4 W.R. 
98. 

— V.— Notice of Dishonour op Hundis. 

See Negotiable Instruments— Hundis 
— General. 

(1) Hundis- -Notice of dishonour . — As regards 
notice of dishonor io connection with hundi 
transactions, the endorsee is bound to give the 
endorser notice within a reasonable time of bis 
intentiori to come upon him. The question as 

to what is reasonable notice, must be settled by 

local custom, and the prejudice to a party for 

the Want of such notice is to be taken into con- 
sideration. ANUNTRAM agurwallav. r. d. 
Nuthal, 21 W.R. 62. [Not F., 3 C. 339. j 

12)— Negotiable instrument— Handi— Hindu 

/dw merchant— Liability of indorser to holder 
Notice of dishonour . — Where a hundi has 
been dishonoured, the bolder must give notice 
of dishonour to the indorsee in order to make 
him liable. A mere demand of a is not 
equivalent to a notice of dishonour. Megra.I 

Gokaldas Mathuradas. 

7 B.H.C. 0 C. 137. 

(?) Hundi — Notice of dishonor. — Previous 
formal written notice of dishonor is not neces- 
sary before suit brought, unless it could be 
shewn that the parties charged have been 
prejudiced by such omission. Gobind RAM 

Marwary v. Mathoora Sabooya, 3 C. 339 
[R., 12 C.L.R. 333.] 

Native hundis— Notice of dishonour— 
English rule of prompt notice by return of post, 

— The Boglisb law of prompt 
no,tice by return of post ” is inapplicable to 
case of native hundis drawn by natives upon 
natives, and endorsed by natives. In the case 
of such hundis, however, before holding the 
endorser or drawer responsible for the considera- 
tion of a hunai dishonoured by the drawee, 
some reasonable notice is essentially necessary 
to be given to the party who may be asked to 
pay. RADH.A GOBJND SHAHA v. CHUNDER- 
NATH Doss SHAHA, 6 W.R, 301. 

(5) Right of suit — Dishonoured hundi — 
Suit by endorser without re- endorsement. — 
Where the plaintiff purchased from the defend- 
ant’s firm a huiidi in bis favour which was 
payable by the firm of the defendant at Benares 
and sold the hundi to two persons to whom it 
was endorsed by him, and the defendant’s firm 
at Benares having refused to accept or pay the 
hundi on presentation, it was returned to the 
plaintiff by the said purchasers and there was 
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Negotiable //js/rumeo/s— continued. i 

4. — Hundis - continued. 

V.— NOTICE OF DISHONOUR OF 

HUNDIS — concluded. 

no formal re-endorsement in favour of the 
plaintifi by the said purchasers, held, in a suit 
by the plaintiff af^ainst the defendant for the 
value paid by him, that the plaintiff had a 
right to sue if it was established that the 
hundi was returned to him by the purchasers. 
By.inath SAHOOv. Racharam. 5 W.R. 86 
= 1 Ind. Jor. N.S- 76. 

I 

VI.— Presentation of Hundis. 

See Negotiable Instruments— Hundis 
—General. 

(1) — Hundi ‘payable after sight ^Presentation 
for acceptance within reasonable time, when 
condition precedent to suit. — In the case of a 
hundi or bill payable after sight, it is however 
a condition precedent to a right of action on 
the bill or hundi. that it mu.st have been pre- 
sented for acceptance within a reasonable time. 
The reason of the rule is that the longer the 
delay the greater the risk the drawer runs of the 
insolvency of the drawee- And therefore, when 
the drawer bas had no a.>sets in the hands of 
the drawee, the reason of the rule ceases to 
apply ; and the question of presentation within 
reasonable time is immaterial. NiLKUND 
ANANTAPA v. MENSni APURAYA. 10 B. 346. 

VII.— Miscellaneous. 

(l) — Act XIV of 1859, S. 1. cl, IG. fimi/aftow 
under, applicable to snif by holder of hundi 
against acceptor — Reg. XX of 1812. s. 5, nof 
applicable to cases of negotiable viercantile 
securities, — This suit was instituted by holder 
of a hundi against the acceptor within six 
years from the date of the acceptance, but more 
than three years from that time, and was 
decided by the appellate Court to be barred by 
limitation under the provisions of cl. 10. s. 1, 
Act XIV of 1859, under which a limitation of 
three years was provided for suits on unregister- 
ed written agreements or contracts where the 
law has provided means for the registration of 
the writings. The Judge held that the hundi 
might have been registered under Reg. XX of 
1812, and that, not having been so registered, 
no suit could bo maintained upon it after three 
years. The High Court, however, held on 
second appeal that the above Regulation was 
not applicable to hundis, or any other similar 
mercantile securities negotiable by usage. The 
three years’ limitation was therefore not appli* 
cable and tho present suit was therefore subject 
to the limitation of six years under cl. 16 of 
Act XIV of 1859. BOISTUU CHURN DOSS v. 
PREM CHUND MITTER, 4 W.R. 98. 

(9) — Hundi — Jdmmion by drawer — Pay- 
ment — Burden of proof , — \t\ a suit on a hundi, 
if tho defendant, admitting the drawing of it 
for value received, pleads payment to another 
and produces the receipt endorsed on the hundi 
by that other, which both are denied by the I 


Negotiable /ns/rt/men/s— continued. 

4.— Hundis— conefuded. 

VII.— Miscellaneous— conc/uded. 

latter, the o)t«s of proving the payment, and 
consequently of the genuineness of the receipt is 
still on the defendant. The possession of the 
hundi, although forming a circumstance in his 
favour does not bv itself amount to pro'll of 
payment so as to shift the onus probandi from 
him to the plaintiff. ABDUL IvARlM v. 
MAN.JI Hansra.i, 1 B. 295. 

Suit by one of two joint endorsees of a hundi 
for a declaration that half the censideration 
was payable to himself — Allegation of fraud m 
writing the endorsement made by the other 
joint endorsee— &Ve BURDEN OF PROOF— MIS- 
CELLANEOUS. A.W.N. 1901, 17. 

5. — Promissory Notes. 

I.— General. 

II.— ASSIGNMENT. 

III, — Consideration. 

IV. — Form. 

V.— Miscellaneous. 

1.— General. 

tl)— Pro-note — Negotiability . — A promissory 
note, not made payable to any other person 
than the payee, that i.s, not made payable to 
"order” or bearer." is not a "negotiable 
instrument." KanHaIYA Lal v. DOMINGO 
1 A. 732 

(2) — Pre-existing debt — Considfratio7i. — A 
pre-existing debt affords a consideration for 
a promise to pay it. whether that promise bo 
made in the form of a promissory note or not. 
Nibmal Chand V. Mohan Lal, A. W, N. 
1885, 213. 

(3) — Hindu Law — Promissory note — Interest 
— Co7isideration — .<4cf XXVIll of 1855. — Per 
Peacoch, C. J. — By Hindu Law, tho maker of 
a promi.-isory note may show that there was no 
consideration for it and that on a note for 
Rs. 1,200 "for value received in cash," no larger 
sum than that actually received (Rs. 700J can be 
recovered ; and gucere — whether by Hindu law 
a promi.ssory note necessarily imports considera- 
ation at all? Quare {Per Peacock, C.J.) : — 
Whether by Hindu Law it is legal to contract 
for interest at the rate of Rs. 500, for the loan of 
Rs. 700 for one month. Qu<ere, also, whether 
Act XXVIII of 1855 affects or repeals the Hindu 
Law as to interest ? RAM LAL Mookerjee 
V. Har\n Chandra Dear, 3B L. R. 0. C. 
130 = 12 W R. O.C. 9. [Diss., H W. R, 308 ; 
Appr., 6 N.W.P. 358, F.B. : R., 7 B. H.C. O. 
C.. 19. 9 B.H.C. 83. 3 B. 312.5 C. 867 = 7 
C. L. R. 204 ; D.,9 C. 825=12 C.L.R. 400. 
14 C. 781.] 

(4) — Construction— Promissory note, test of — 
Document containing an unconditional under- 
taking to pay and descri6e£i as a pro-note, is a 
promissory note . — Where a document begins by 

I saying that it is a promissory note, and where 
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5.— Proralseory Notes— coniinue<i. 

■ L — GenbraLi — continued. 

its executant agreed thereby to pay on demand 
a s\iin f't Rs. 600 for the price of cloths pur- 
cha~ed by him from the promisee, held, the 
document is a promissory note. In order to be 
a promissory note, the instrument must con- 
tain in wrrds an unconditional undertaking to 
pay a sum of monej. A mere ackno.vledgment 
of receipt of money or of indebtedness, and an 
admission that the executant was accountable 
to the other party, will not constitute the 
document a promi'-sory note. K\RUTHA1*PA 

Rowthan V. Baoa Moideen Sahib, 2 M.W. 
N. 1911. 380 = 10 M L T.531. (22 B. 986 . R.) 

ib) — Acknowledgment — Stamp . — An acknow- 
ledgment containing an express promise to pay 
the princip il with interest on demand, amounts, 
to a promissory note and should be stamped 
as such. Mathurbhai v. Dalpat, 3 Bora 
L.R. 839. 

(6) — XXXVI oj 1860. sch. A. cl. 4 — 
Instrwneni in the nature of promissory note — 
Amount of stamp duty payable. — An instrument 
contained the following : — “ We bind ourselves 
to pay with interest to. . . . the sum of rupees 
...being the balance of dealings held with your 
firm and the amount received this day from you 
in cash on account of stamp." Held that the 
instrument, though not a bond or hundi, was 
in the nature of a promissory note and came 
within the description in cl. 4. Sch. A. Act 
XXXVI of 1860. Hutuman Sahib v. Husain 
Sahib, 1 M. H. C. R. 152. 

(7) — Promissory note not negotiable — Assign- 
ment by separate document — Right of assignee 
to sue upon the note . — A uon-negotiable pro- 
missory note may be assigned by means of a 
separate document ; an endorsement in writing 
on the note itself is not necessary for the vali- 
dity of an assignment. The assignee can main- 
tain a suit on the note. A debtor executed a 
document in favour of the creditor promising 
to re-pay tbe amount borrowed to the latter 
on demand three months after date. There was 
DO provision in the document for payment to 
the order of the creditor. Held that the instru- 
ment was a non-negotiable promissory note. 
SUGAPPA V. GOVINDAPPA, 12M.L.J. 351. 

(8) — Deposit of title-deeds — Collateral security 
— Promissory note . — An instrument which runs 
thus, " On deposit of title-deeds I promise to 
pay you or order Rs. 160 for value received " is 
a negotiable instrument. Depcsit of title-deeds 
as a collateral security does not make a promis- 
sory note the less a negotiable instrument. 
RAMCHANDRA Row V. Sesha aiyangar 
3 M.L.J. 223. (4 Ad. & E., 790. F.) 

(9) — Negotiable Instruments Act (XXVI of 
1881), s. 4 — Promissory note — Unconditional pro- 
mise to pay — Specified person — Intention to make 
promissory-note not necessary . — Where a docu- 
ment executed by one person to another 
contains an unconditional promise to pay a 
certain sum of money to the latter, who is 


Negotiable instruments— coutinned. 

5.— Promissory Notes— confinued- 

■ — General — cojitinued. 

sufficiently indicated, the document is a pro- 
missory-note. and it is not necessary to show 
that the maker of the document intended to 
make a promissory-note. Para.MASIVAAI v 
S.ankar.aya, 8 Ind. Cas. 352. 

{\0)--Pro-note. liability on- Description of 
maker in the body of pro-note as manager of tem- 
ple— Personal liability.— Where the maker of a 
pro-note descrioed himself in the body of the 
document as the honorary manager of a tem- 
• lield, that this did not affect his personal 
liability to pay. AIYATHURAI AIYAR v. DhaR- 
M.asiva Iyer, 8 Ind. Cas. 843 9 M L T. 205. 

^^I) Negotiable instrument — Pleading of own 
/ratid. Held, under tbe circumstances report- 
ed, that blank printed forms of an " on demand’ 
promis.sory note in the Tamil characters, on tbe 
face of which certain Chinese characters had 
been inscribed, should bo read as if such cha- 
racters filled up the blanks in the printed form; 
that, if the executor was acting honestly, it 
must have been his intention to make a promi-i- 
sory note, but that, if such was not his inten- 
tion. then, he acted fraudulently and is barred 

from pleading his own fraud. V.K.K.C KOTI- 

lyUUi o95* 

(12) Pro-note What. — A document con- 
taining a promise to pay money and paddy is 
not a promissory note for the purpose of the 
General Stamp Act. 1869, s. 28. MUTHU v 
MUTHAN, 4 M. 296. F.B. 

Documeiit containing request to borrow 
on certain conditions— Proynissory Note — Pro- 
posal-Contract Act (IXo/ 1872)‘. s. 4— 5(amp 

duty. Where a document cootaios a request 
to borrow a certain sum of money on certain 
conditions, it is not an unconditional under- 
taking to pay, but constitutes only a proposal 
under s. 4 of the Indian Contract Act (IX of 
1872). Not being a promissory note, it is not 
liable to stamp duty. Dhondbhat Narhar 

ATMAR.LM MORESHWAR. 13 B. 
669. (E., 7 M.L.T. 220 = 23 M. 156, 14 M.L.J. 

65 = 27 M. 1; D., 16 M. 283.J 

Promise to pay, essential to constitute 
prom^sory note— Implied promise not sufficient. 

— Suit to recover money as due under a docu- 
ment, styled a ‘ khata,’ (an account) and 
stamped with a one-anna stamp. The lowsr 
Court was of opinion that the document was a 
pro-note and refused to admit it because of 
insufficiency of stamp. The High Court, 
however, held that, as tbe documeot in ques- 
tion did not contain any express promise to 
pay, it could not be treated as a promissory 
note but simply as an acknowledgment of 
liability and was therefore, as such sufficiently 
stamped with a one-anna stamp. GOVIND v. 
BALWANT RAO, 22 B. 986. 

(15)— Promissory note — Adjustment of pre- 
vious disputes. — Where a promissory note is 
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Negotiable instruments— 

5. — Promissory Notes — continued. 


1. — GenekAL — contimied 

executed by a person to another in adjustment 
of disputes* and it is found (hat there were no 
disputes at the time of the execution of the 
note, but that the disputes referred to >n the 
note were long before settled by a decree of 
Court and there was no “ res dttbia" or “ Us- 
incertn," the note cannot be said to be sup- 
ported bv con sideratinn. NAMASIVAVA GAUN- 
DAN V. KyLASA GaUNDAN. 7 M H.C. 200. 

(IGi — Promissory note u7ienforceable, being 
inequitable- — Where the pro note contained 
a false statement as to the consideration, which 
was far less than the amount expressed therein, 
interest at a certain rate from the date of the 
note up to the nuH ditc having been deducted 
by the lender from tne sum lent, the deiaulting 
interest being exhorbitant, and tiicre being 
nothing to show that the borrower understood 
the real nature of the transaction, held the 
note was not one that could be enforc»‘d in a 
Court of Equity. MACKINTOSH v. HUNT, 2 
C. 202. [/J., 4 C. 137--= 2 C L.R. 133. j 

(17) — Promissory note, assignment of — Negoti- 
able Instruments Act — Endursnnent, not the 
only means of transfer. — A promissory note 
may be assigned by the holder just like any 
other chose in action, and there is no reason 
why m India an assignee of this particular sort 
of chose in action should not enjoy the rights 
which attach to the assignee of a debt and be 
allowed to sue in his own name. There is no- 
thing in the Negotiable Instruments Act to 
exclude any other mode of transfer than by 
endorsement. Uam.\CHANI)RA KAO v. KUF 
TUSAMI AlYAR, 8 M L.J. 262. 

(18) — Pro-note, suit on — Chose in 
action, assignment of — Must be in tvriting — 
Transfer of Property Act, ss. 130nnrf 137. — In a 
suit by the plaintifl on a negotiable pro-note, 
executed in lavour of the m inaging member of 
his family, it was held, (li thvt, if the suit was 
regarded as one of the pronoto, the suit must 
fail, as there wis no endorsement in plaintifi’s 
favour (30 M. 88. F ) and (2| if the suit be re- 
garded as one by the assignee of the chose in 
action, then the as-ignment mu^^t bo in writing 
as required by 8. 130 of th-s Transfer of Pro- 
perty Act. (21 M. 651, R.) In the latter 
case, he could not be regarded as suing on a 
negotiable instrument, and. therefore, would 
not come within the exceptions in s. 137 of 
the Transfer of Frooerty Act. AUUNACHALA 
REDDI V. SUB13A REDDI, 17 M.L.J 393 = 3 
M.L.T. 7. [Doubted, 8 M.L.T. 449 = 8 Ind. 
Cap. 33.] 

( 1 9) — Promissory-note — Transfer of oionership 

Want of endorsement ~ Purchaser in Court 

auction — Right of purchaser to sue — Vesting 
order— Civ. Pro. Code (Act V of 19081, O XXI, 
rr, 80 and 81. — In order to effect a transfer of 
ownership of a negotiable instrument, an en- 
dorsement is not in general required by law. A 
purchaser of a promissory note ia.Court auction, 


I 1. — GENER.VL — continued. 

I who obtained a vesting order before date of his 
I decree, is entitled to a decree in suit on the 
promissory note, even though there was no 
endorsement on it. KUTHAE \ r.INGAM PiL 
LAY V. Packivam Fernandez, 8 Ind. Gas. 

I 17 = 8 M.L.T. 448. (6 B. 139. R.) 

j (20) — Promissory note — Negotiable instm- 

I ment— Transfer without consideration —Rnrdni 
\ of proof — Claim against the estate of the decens 
ed — Uncorroborated evidence of plaintiff .—Tho 
Negotiable Insticments Act applies to Govern- 
j ment Promissory Notes. The onus is in the 
first place on the transferor of a Government 
' security to establish that the transfer of .the 
I Promissory Note bv him in favour of another 
was without consideration. When a claim is 
I put forward against the estate of a deceased, 
the evidence of the pliintiff, though uncorrobo- 
rated, may be actel upon, but such evidence 
; most be carofullv tested and scrurini^od. HiR.V 
' Lai. Chatter.jee v R \.ikum \r Mooker- 
, lEE. 12 C L.J. 470 = 8 Ind. Cas. 796. 

I 

(21) — Negotiable Instruments Act — Payee — 
Description as agent — The description in a pro- 
missory note of the piyeo as agent of another 
denotes tbe character in which the note was 
executed. VeeRAIYAN ChETTIAR v, PoNNU- 
SAMI CHETTI AR. 2 M. W.N. 1911,340=10 M 
L.T. 328. (-23 M. 544, Expl.) 

{•22\— Extent of agent's authority — Where 
promissory notes mauo by an agent, acting for 
himself and for his principal, were secured by 
the deposit of title deed.s of property, belonging 
to the principal, in tbe hands of the Bank, 
which discounted the notes, and the latter were 
paid at maturity by an endorser, held, that the 
endorser was entitled to a transfer of the deeds 
to him as security without further assent from 
tbe owner on the ground that, as a fact, the 
agent, acting within the principal's authority 
had agreed that, in consideration of his paying 
the amount of the notes to tbe holder, he 
should have this security, the Bank assenting. 
AGA AHMED ISPAHANI v. JUDITH EMMA 

Crisp, 19 C. 242. P.C. = 19 I. A. 24 = 6 Sar, 
109. 

(231 — Endorsement ou — Intention to effect a 
transfer. — When the direction to pay is endorsed 
upon an instrument, which is not negotiable 
under s. 13 of the Negotiable Instruments Act. 
so that both are banded over together to the 
I endorsee, the intention to effect a transfer must 
I be inferred, and the endorsement operates as a 
valid equitable assignment. Rama Iyen v. 
Venkatachellam Patter. i M.L T 329 = 
16 M L J. 554 = 30 M. 75. [F., 1 Ind. Cas. 

212 .] 

124) — Sui^ by person other than a payee of a 
promissory note— Payee being made defendant 
in the suit, effect o/.—Under the Negotiable 
Instruments Act, the only person entitled to 
I sue, on a promissory note, is the payee, or the 
I holder. Any person, other than the payee, has 
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5.— ProraiBsory Notes— con(in* 4 cd. 

I • — General — con^inwed. 

po right of suit thereon, whether the same is 
negotiable or not. The fact that the payee 
named in the note is made one of the defend- 
ants in the suit does not alter the princi- 
ple. SUBRAMANYA TEVAN v. ARUNACHALA 
TEVAN. 18 M.LJ. 186, (28 M. 205, 30 M. 

88. F.) [F., 5 M.L.T. 210.] 

— Payable to order — Indor senieyii and deli- 
very tor collection— Rights of holder— Ss. S. 46. 
50, 78. Negotiable Instruments Act. — In this 
case a pro note was drawn by R in favour of K. 
K indorsed it. handed it over to V for collection 
and then died. V sued R on the note. It was 
argued on behalf of R that, as the note did not 
pass for consideration and as V’s authority 
ceased on the death of K. he could not recover 
the money without a letter of administration 
or a succession certificate. Held, that, by K’s 
indorsement and delivery to V. the property in 
the note passed to V under ss. 46 and 50 of the 
Act, and he became the bolder of it. and that 
by s. 78 payment had to be made to him. and 
that he therefore had the right to sue for the | 
same. RAMZAN ALI v. VeLLASAWMI PILLE, 

3 L.B.H. 198. 

(26) — Death of drawee without endorsing the 
note in faimir of any one — Right of members of 
Tarwad to sue upon — Negotiable Instruments 
Act, s. 6. — A pro-note was executed in favour 
of X, a member of the Tar\vad, who died with- 
out endorsing the note in favour of any one. A 
suit was then brought on it by the members of 
the Tarwad, on the ground that the money 
advanced on the note was the money of the 
Tarwad. and not of X. Eeld, if X were alive, 
she alone could have sued on the note, and her 
death cannot give the plaintiffs who were not 
suing as representatives of X. the right which 
they bad not in her life time. NEELU AMMAH 
V. KRISHNA PANIKAR, 8 M.L.T. 85, 

(27) — Absence of consideration for the making 
of the note — Rights of a bona fide holder in due 
course for consideration and without notice of 
loant of considerafion.— Notwithstanding the 
fact that a promissory note wa.s executed with- 
out consideration, a bona fide holder in due 
course for consideration, and without notice of 
any want of consideration for the making of 
the note, is entitled to a decree on the note. 
SANTHANA GOPaULASAWMI ODAYAR V. SUN- 
DARASAWMY ODAYAR, 1 M.L.T. 393. 

(28) — Promissory note — Allocation in parti 
iion — Want of endorsement — Right of person to 
whose share it falls to sue — Transfer of Property 
Act (IV of 1882), S5. 130, 137 — Instruments 
negotiable by custom — Assignment in writing — 
Partition list. — A member of a Hindu co-parce- 
nary, to whose share, on partition, a promissory 
note executed in favour of the manager of the 
family, was allotted, can sue on the promissory 
note, even though there was no endorsement 
on it. 6. 130 of the Transfer of Property Act 


I Negotiable instruments— coniinaed. 

5.— Promissory Hotes— continued. 

1. — General — continued. 

has no application to the case, as the instru- 
I ment was. by custom, negotiable. Even if an 
assignment in writing was necessary to create 
a right of suit, the partition list in the case was 
sufficient to satisfy the requirements of s. 130 
of the Transfer of Property Act. CHANDANA 
v. Ma.iati, 8 Ind. Cas. 33 = 8 M.L.T. 449. 

(29) — Collateral agreement not to sue for a 
i time— Such covenant by distinct letter no bar 
to suit on the note within the time — On N 
executing to W the promissory note sued on, 

: the latter handed over a letter to the former 
' agreeing not to sue for the monev due under 
the pro-note except on the fulfilment of the 
conditions or the happening of the contingencies 
specified in the letter. Admittedly, when they 
were entering into the above arrangement, W 
did not consent to what was stated in the 
letter finding a place in the pro note itself. 
Eeld, N having consented to the agreement 
being effected by two distinct instruments, it 
cannot possibly be taken that the intention of 
the parties was otherwise than to keep the two 
.documents as evidence of two separate con- 
tracts. the letter operating only as a collateral 
covenant not to sue on the pro-note until a 
specified time. Such a distinct covenant cannot 
be pleaded in bar to an action on the pro note 
or can it suspend the right of action on the 
same even until the time specified in the letter. 
SOMASL’NDARAM CHETTIAR v. NARASLMHA- 
CHARIAR, 16M.L.J. 103 = 29 M. 212. 

(30) — Pro7?iissory note payable to order — Dis- 
counted with a bank — Bank returning the note 
to maker, it not being paid — Subsequent en- 
dorsement in blank and delivery to another 
without striking out drst endorsement — Delivery 
again to plaintiff to eyiable him to sue upon it — 
Whether plaintiff was holder in due course — 

S- 50, Negotiable Instruments Act, 1881. — A pro- 
miissory note was given by the defendant to 
P.S.,in connection with some partnership trans- 
actions between them, on those transactions 
being brought to an end. P.S. discounted the 
note with the Bank of Bengal : when it was 
not paid, the Bank returned the note to him. 

He subsequently handed the note to one G.J. 
to whom he owed monev, and wrote bis second 
signature on the back of the note. G.J.. banded 
it to his clerk, the plaintiff, in order that the 
latter may file a suit on it. In a suit by the 
plaintiff against the defendant to recover the 
amount. Eeld that the plaintiff was not abolder 
in due course of the note and did not become the 
possessor of it for consideration ; the legal title 
to it was in the Bank of Bengal, since the en- 
dorsement to it was an endorsement in full, and 
there was no endorsement by it to any one else 
in full or in blank. Eeld, also, that the 
plainciff bad no right at all to sue upon it, as 
he did not prove his title to it either (I) by 
negotiation, for the note was payable to order 
and was indorsed to order, and that endorse- 
ment was not struck out ; a note in such 
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Negotiable instruments —continued. 

5.— Promissory Notes— con^inwed. 

I.— General — continued. 

condition could only be negotiated by in- 
dorsement and delivery by the last indorsee 
to order. The title by negotiation must be 
taken to be that shown by what was on the 
back of the note, and the Bank of Bengal, not 
having endorsed it. either in full or in blank, 
the title by negotiation stopped with it, or 
(2) by assignment, for C J. handed the note 
to the plaintiff to enable him to file suit on it 
and the plaintiff said that he simply filed the 
case under the instructions of C.J. The note 
having been discounted with the bank and the 
indorsement not containing express words 
restrioting or excluding the right of further 
negotiation, the indorsement was not for 
collection, as contended. (28 M. 544 R. ,C- 
Disc.). In order that a right of further negotia- 
tion may be restricted or excluded in respect of 
a promissory note, s. 50 of the Negotiable 
Instruments Act. 1881, requires that an endorse- 
ment must contain express words to that effect. 
B4HU GORIDUT BOGLA V. ElJRAHIM (SOLAI- 
M\N) ESOOE DOOl’LEY, 14 Bur, L R. 25. 

Lottery Act V of 1844 — Act XXI of 
1818 — Act V of 18G6 — Pro-note— Consideration 
— Plaint — Written statement — Principal and 
agent. — In a suit under Act V of 1866, on a 
promissory note part of the consideration for 
which was legal and part illogil, held, (per 
Conch, C. J.), that plaintiff could not sue on 
the note, but that he might amend his plaint, 
and recover go much of the consideration as 
was not illegal. The agreeing not to enforce a 
contract which is void for illegality is an illegal 
consideration, and the contract is void. Held 
by Markby, </., that the note was good, inas- 
much as the promise contained in it did not 
spring from, nor was it the creature of. Iho 
original illegal agreement, but was a separate 
agreement. An agent who has sold goods for 
his principal, and received the price is bound 
to pay it over to his principal, although the 
contract of sale is illegal and void. JOSEPH v. 
SOLANO. 9 BLR. 441=18 W.R 424. [F., 

2 0. 1=25 W.R. 425. 22 C. r)92. 25 W. R. 425; 
Appr., 12 B. 422 ; R., 20 W.H. G. 18 B. 144.] 


Negotiable instruments— cooimxded. 

5 —Promissory Notes— confinz/ed. 


I. — GENER.vl— continued. 


action sued to recover the fifth instalment due 

on a promissory note ; but it appeared that he 
had. on the 4th October. 1872. sued and re- 
covered a judgment for the fourth instal- 
ment only, when he could have sued for the 
entire amount of the bond which bad then 
fallen due. Held that the judgment which 
plaintiff recovered on the 4th of October was a 
bar to the present suit MACKINTOSH v. GiLL 

12 BL R. 37 = 20 W.R 358. CP’-. 8 Bom. L 
R. 547, 12 C. 3.39.] 

— Note payable to bearer on demand —Right 
to recover — S . ‘ 2 A . Paper Currency Act (1905). 
— Where the amount mentioned in the note is 
by Its terms payable to the bearer of it on de- 
mand. the note infringes the provisions of s. 24 
of the Indian Paper Currency Act of 1905. and 
It is a contract forbidden bv law and conse- 
quently the payee could not recover on it 
MAUNG PO THAv. L.D, ATTAIDES.S L b r’ 
191 = 8 Ind. Cas. 962. 


C^b]— Negotiable security, when a conditional 
payment of a debt— When debtor can be sued as 
(houijh he gave no security.— Tho title of a 
creditor to a bill given on account of a pre- 
existing debt, aiid payable at a future day. does 
not rest on the implied agreement to suspend 
bis remedic.s. A negotiable security given for 
such a purpose is a conditional payment of the 
debt, the condition being that tbo debt revives 
if the security is not realised. The doctrine is 
as applicable to one species of lugotiable secu- 
rity as to another; to a ohoque p.iyable on 
demand, as to a running bill ora promis.sory 
note p.kyable to order to beirer. whether it ba 
the note of a country bank, which circulates 
as money, or the note of tbo debtor or of any 
other person. The security is offered to the 
creditor aud taken by him as money’s worth. 
Until it is proved unproductive, tbo creditor 
ought not to be allowed to treat it as a nullity 
and to sue the debtor as if he had given no 
security. EHRAHIM Bymeah IsMAIL.JEEv 

CHAS Cowie & CO., 5L.B R. 199 = 8Ind. Cas! 
967 ■ 


(32) —Negotiable instrument — Pro-note —Sub- 
sequent agreement by payee not to stte — Maker 
whether entitled to set up such agreement — Bar of 
^W'f*~The maker of a pro-note is at liberty to 
plead that the payee is debarred by a subsequ- 
ent written agreement from suing on it, until 
ho does a certain thing. SHAIKH I.MAM v. 
ISHAK ALL 7 N.L.R. 39. (29 M. 212, D.) 

(33) — Ac( IXo/ 1850. s. 34. Act Vltl of 1859. 

Promissory note payable by instalments — 

Cause of action . — Where a promissory note is 
payable by monthly instalments, it is incum- 
bent on the plaintiff, when two or more instal- 
ments are due at tbo time he brings his suit, 
to sue for them in one action, and ho is not at 
liberty to sue separately for each instalment 
or for some of them. The plaintiff in this 

0. VII— 53 


(36 ) — Negotiable instrument— Promissory note, 
executed in the name of benamidar—Suit by real 
owner against executant and beyiamidar— Decree 
against the former— Appeal by the former— 
Neither appeal nor memo of objection by real 
owner— Suit dismissed— Legality.— \ executed 
a promissory note in favour of B who was 
bonamidar for C. C as real owner brought a 
suit on the pro-note against A and against B 
who admittedly liad received the money. The 
Muosiff parsed a decree against A alone. On 
appeal by A. the District Judge dismissed the 
suit. C preferred neither an appeal nor a 
memo of objections, nor did hea.sk the Judge 
to pass a decree against B. Held, on second 
appeal the suit was rightly dismissed as against 
both A and B. No case has been cited in which 
it has been held that the Judge was wrong in 
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5.— Promissory Notes— coniinu^d. 

1. — General — continued, 

not pissitig a decree not asked for at all in any 
manuor. ASUNDI BASANVA v. BAREDDI 
GOVINDAPPA, 7 M.L.T. 178 = 20 M L.J. 369 
= 5 Ind. Cas. 927. 

I37t— Ciu. Pro. Code (Act V of 1908), 
O. XXXVU — Suif on pro-note — Evidence Act (I 
cf 1872;. s. 9‘2 — Unconditional agreement — Evi- 
dence to vary tenns^Object of pro-note.— In a 
suit on a promissory-note under Civ. Pro. Code, 
0. XXXVII. the defendant admitted execution 
but contended that the note formed part of an 
account and mutual dealings between him and 
the plaintiff and other partners: Hefd, that, 
the contract embodied m the note being an 
unconditional agreement oy the defendant per- 
sonally and individually to pay to the plaintiff 
personally and individually, and the genuine* 
ness of the note being admitted, it was not open 
to him to contradict or vary its terms by show- 
ing that the contract sued on was a conditional 
agreement: Hefd. farther, that, in summary 
suits governed by 0. XXXVII, Civ, Pio. Code, 
it was impossible for the Court to go into 
the p.irtnership account, when all the partners 
are not impleaded and the accounts have no 
relevancy to the issues in the case. The object 
of a pro-note is to show that the pirticular 
transaction represented by the note is a separate 
transaction, and it is intended that the reme- 
dies in respect of that transaction, should be 
separately pursued. KiSHOMAL KlRPOMAL v. 
VISHINDAS SUKRAMDAS. 9 lod- Cas. 299. (30 
C. 627. F.) 

(38) — for money lent independent of pro- 
note— Liability of other partners on a pronote 
signed by one of the partners. — Where money 
is advanced in consideration of a promissory 
note, a suit for money lent, independently of 
the note, is not maintainable, if there is no 
evidence of any intention to create a liability 
otherwise than under the note. Where a part- 
ner of a firm executed a promissory note in 
consideration of an advance made on account 
of the joint trade^ the other partner who bad 
not signed the note was held not liable, as the 
promissory note did not purport to have been 
signed by the partner as partner or on bebalf of 
the firm* SOMASUNDARAM v. KRISHNAMUR- 
THI, 17 M.L.J. 126. (7 C. 256 and 10 M. 94. 

F.\ see also 15 M.L J. 84 = 29 il. Ill and 28 
A. 298.; [F., 9 M.L T. 120 = 8 Ind. Cas. 851.] 

(•39) — Execution of promissory note not pro- 
ved— Decree for the sum lent when loan admitted 
— of payment ichen defendant admits exe- 
cution— Cause of action — Suif for money lent . — 
A certain sum of money was due to the plain- 
tiff’s father from one T, under a mortgage and 
some decrees for arrears of rent. The defend- 
ants settled the amount, on behalf of T with 
the plaintiff’s father, by paying him some- 
thing in cash and executing a promissory note 
for Bs. 500, in his favour. The plaintiff sued 
the defendants for the recovery of money due 


: Negotiable instruments — continued. 

5. — Proralseory Notes — continued. 

— ■!. — General — continued, 

on the promissory note. The defendants ad* 
mitted the execution of a promissory note for 
Bs. 500 on the same date and in terms ideo' 
ticalwith the promissory notes set up by the 
plaintiff but pleaded that the debt had been 
I discharged and the promissory note had been 
returned to them duly endorsed with a receipt 
written by plaintiff’s father. They, however, 
denied the genuineness of the promissory note 
filed with the plaint. The lower Courts found 
that the endorsement on the back of the pro- 
missory note set up by tbedefendants and the 
fact of the payment were not proved. Held. 
that the promissory note was the sole cause of 
action in the suit and the plaintiff had not 
sued and could not sue on the ground 'Of defend- 
ants’ liability independently of the promissory 
note Set up by tbe plaintiff and, having failed to 
prove the payment, the onus of which lay on 
them, the plaintiff was entitled to a decree. 
SY’ED HUSAIN v. BaBU DURGA CHARAN. 9 
O.C. 315. (23 c. 851. 6 O.C. 16. 5 C.W.N. 56, 

7 C. 256, 26 A. 178. R.) 

(40) — Construction of word "than" in — Loan 

and execution of pro-note contemporaneous — 
Pro-note unstamped -Suit on original consi- 
deration — Maintainability. — In this case, the 
promise to pay was to one L, described in tbo 
3rd person by tbe word (than). Held 

that the word was used in the sense of ’you.' 
Where tbe loan and the execution of the pro-note 
are contemporaneous and constitute one transac- 
tion a suit based on tbe original consideration 
would not be raaintninable. CHINNAPPA 
PILLAI V. Muthuraman Chettiar, 9 M.L. 

T. 281. (10 M. 94. F.) 

(41) — Promissory note — Material alteration — 
Signed by some of the apparent makers at differ- 
ent places aod times. — A promissory note ran 
as follows : “We the undersigned jointly and 
severally promise to pay. etc” Held that any 
body, who signed beneath the signatures of 
tbe original makers, would, on the face of the 
note, appear to be also a maker, and such 
signature would be a material alteration which 
would render the note void if made without 
the consent of the parties to the note at tbe 
time the alteration was made, unless it was 
made in order to carry out tbe common inten- 
tion of tbe parties, and that it would make no 
difference if one of tbe makers signed it at 
another time and place. Ma SEIN v. O. V. C. 

T. Chidambaram Chetty, 9 Ind. Cas. 463. 

(1 L.B.B. 255. B.) 

(42) — Signing of — Execution — Proof of.— It 
for any reason a promissory note is excluded, 
the person suing on the note is entitled to 
succeed on proof of the original consideration, 
unless it appeared that tbe case is of the ex- 
ceptional kind where the promissory note is it- 
self the original cause of action (U.B.B. 1892— 
1896, Vol. II, 303. 462, B.K A man may sign a 
promissory note by getting some one else to 
write his name for him. NOA MY'AT THIN v. 
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8. — ProniUsory Notes— con/iniied. 

— General — continued. 

Nga Mye, U.B.R, 1907 (Execution ei^nioi!) 1 
(U.B.R. 1897—1901. Vol. 11. 391. H.) [Agreed, 
UiB.R. 1907, 4th Qf., Execution~ Signing, 6,} 

(43)— Promissory note— Decree for money 
lent on proymssory yxote when its execution not 
proved Suit tor money lent on promissory note. 
—If a plaiDLiff alleges in his plaint that he 
lent money to the defendant, for which the 
defendant executed a promissory note, a decree 
may be passed lor the amount which is proved 
to have bewi lent, even if the execution of the 
promissory note is not proved. Such a suit is 
not based on the execution of a promissory 
note, but primarily on the loan of which the 
promissory note is alleged to be evidence. 
Bachu Lal V. Kandhai Lal, 6 0 C. 16 
iRtl., 9 O.c. 315.] 

Hi) — Debt — Forged pro-iiote — Suit for reco- 
of debt. — Where the suit is one brought by 
the plaintiOa for a sum of money which, ac- 
cording to the plaint allegations, the defendant 
borrowed from them, on executing a promissory 
note in favour of one of the plaintill.s fieWthat. 
even if the promissory note bo a forgi^ry, the 
plaintiffs are cutitled to a decree for the amount 
80 borrowed, if they could prove the loan bv in- 
depenaent evidence. MOTI LAL SapA v 
MONMOHAN GoSSAMI. 5 C.W.N 56. (23 C. 851 
P.) (Pel. on., G O.C. 17; R., 9 O C. 315; D., 3 
C.L.J. 3G3=10 C.W.N. 788 = 33 C. 812.] 

. (45) — /4cf V of 18CG.— Pro-note payable in 
instalments with a proviso that, in case of de- 
fault of any insralment, the whole amount 
would be recoverable. Suit can’t be brought 
under Act on default of any instalment. Rem- 
FRY V. SHLMINGFOHD, 1 C. 130. [P.,30C. 

446 = 7 C.W.N. 412.J 

(46j— ^Ic/ I of 1872. ss. 22, G5. 91 - Swif on 
Promissory ^note — Note inadmissible for want of 
stamp— Admissibility of other evidence.— Where 
money is lent on conditions contained in a pro- 
missory note executed and given at the time of 
0 loan, and such note is inadmissible in evi- 
ence, being insufiiciently stamped, the payee is 
o entitled to set up a case independent of the 
0 0 . The suit has therefore to be dismissed. 

parsotam narain v. Taley Singh, 26 A. 

98P 8C. 721. P.; 

8rrin U.B.R. 1907. 

ofd Qt., Evidence p. 5; R., 2 Ind. Cas. 516 = 7 A. 

U.J. 71;D.,9 0.C. 3l6.] 


(47)— Promissory note not duly stamped— 
penalty not receivable— Suit on note.— 
? promissory note upon a one anna 
stamp dated August lo70 provided for the re- 

befn^^^Ik mentioned in it on or 

thi n! a upon 

in ftv ^*^*^*°*^^ note that it was not receivable 

payment of the penalty. 

7 M.H C Naicker V. Annammal. 


Negotiable Instruments— continued. 

5 — Promissory Notes— con/tnurd. 

"L Gener.^L — continued. 

m)-Caustof action.— The whole causa of 
action 18 an action on a promissory note, 
When the note was made payable to A who 
resided in Calcutta and was executed and deli- 
vered to him in Calcutta, arose in Calcutta. 

Ramgop.al Lal v. Richard BALyuiEUE. 
1 B.L.R. O.C. 35. 

18G4. s. IG-JcfXIV of 
loOJ, s. cl 10— i^f orntssory note, suit on — 
Limitatxori.-Cl 10 of s. l of the L.mita- 
tion Act, XIV of 1659, which makes three years 
the period of limitation for suits brought on 
certain contracts or obligations “which might 
have been rtgistered” would apply to a pro- 
missory noteas an instrument which might 
have been registered under s. 16 of Act XVI of 

V Chand Mitter V Frazer. 

6 B.L R App. 40 = 14 W.R. O.C. 51. 

ibO)— Negotiable Instrument Act, s. 118— Pro- 
missory note- Considtrotioyi not pyoved—Pre- 
suynjjttoyi as to constderaiioyi— Revision. — When 
the parties went into evidence, and the Court 
discredited the evidence as to the payment of 
consideration for a promissory note, held, that, 
in revision, it is not optn to rely upon the 
presumption as regards consideration for a 
promissory note under s. 1 18, Negotiable Instru- 

merits Act. In re KannUSAMI PilLAI, 8 
U.L.T. 463. ’ 

(51) -Ornf contract of guarantee— Coyitradic- 
lory pleadings.— Vl.iiuun, the bolder of a pro- 

note, sought to make the defendant, who had 

not signed it, liable on one of two grounds 

one ground being that, at the time when the 
ostensible maker gave the note, the defendant 
entered into an oral agreement that he would 
pay , if the maker failed to pay the amount due 
under the note ; the other being that the 
maker signed it as the agent of the defendant. 
tJeld that the defendant could not be both 
principal and surety, and that the maxim 
alUgans contraria non est audieyxdus ” apolies 
to such a case. SUHKA.MANI CHETTv' v 
Fakir Kara, L.B.R. i872— 1892, 657. 

(62)— Pronizssorj/ note- Pica of partial dis- 

charge-Onua of proof.-Wherc a patty pleads 

p^rtml discharge ot the promissory note sued 
upon, the onus is upon him to prove such 
discharge. Venna.m PITCHAYYA v. GOQI- 
NENNI KA.MAKR1SHNAYYA, 9 M L.T. 3l4. 


(53)— Promissory note taken from debtor— 

a pro-note is taken by 
the creditor from his debtor, there is no dis- 
charge of the debt. Madras CONSOLlDATpn 
SUGAR AND SPIRIT FAOTORiI Lt^ V 

William Sissmore Shaw, 14 M.L.J, 443 . 

(®^J '^heft of negotiable instrument— Title of 
subsequent holder coynpared with that of the last 
holder.— When an instrument, such as a 
Government pro-note. has been stolen, the per- 

a good 

title to It, not only as against the thief, but as 
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5. -Promissory Notes — contimied. 

1. — General— con^tnz^d. 

Against any person who subsequently be- 
comes the holder, unless such person can prove 
that the instrument had become negotiable at 
the time it was stolen, and that he obtained it 
bona fide for value without notice of the theft. 

The Hank of Bengal v. Mendes, 5C. 654 
= S C L R. 586. 

(5.51 — Prnynissory note — Parties Hindus — 
Reckoning of period of payment. — Where the 
parties to a pro-note were Hindus, the pre- 
sumption was that they intended to reckon the 
period of payment according to the Hindu era, 
and this presumption was not rebutted by the 
fact that the English as well as the Native dato 
appeared in the document. BaRAJI bin 

Lakshman V. Maruti 6tn Raghoji, 7 B.H. 

C A C. 77. 

( 5 g) — promissory note — Endorsee for collection 
— Endorsee if entitled to sue in his own name — 
Fraud and 7 }iisrepresentation — AftsfaA-'e. — An 
endorsee for collection of a promissory note is 
entitled to maintain a suit in his own name to 
recover the amount due on the note ; but be 
could not deprive tbe defendant of any defence 
which he would have been entitled to set up if , 
tbe action had been brought by the original 
payee. The defendant would also be at liberty 
to prove that he bad been induced to give a I 
note for a larger sum than was really due. by | 
fraud or misrepresentation on the part of the 
original payee, though he could not succeed ' 
mr relv upon proof that be was under a mistake 
as to the amount reallv due. T. BRADLEY v. 
C. S. Kirkpatrick. 39 P R. 1880. 

For pleader’s fees — Omission to file in Court, , 
effect of— See ACT XVIII OF 1879, ss. 23, 29, ; 
14 Rl, G3. 

Accepted by plaintiff in full settlement of his 
claims against defendant under an indent [ 
which contained an arbitration clause — Suit on | 
pro-note dismissed for insufficient stamp —Effect i 
— See ARBITRATION — MISCELLANEOUS. 9 
Ind. Cas. 896. 

Suit on— See CiV. PRO. CODE, 1908, O. XX, 

r. 11. 1 L.B.R. 81. 

Khata— How far a Khata amounts to a pro- i 
missory note— See CONTRACT ACT, 1872, 1 
a. 25, 8 Bom. D.R. 644. | 

Debt borrowed by two persons, one major i 
and tbe other minor — Pro-note executed by ; 
minor- Liahilityof majordebtor— Oral contract i 
independently of— See CONTRACT ACT, 1872, | 
8. 43, 3 Ind. Cas. 403. i 

Suit on several pro-notes in favour of same . 
payee— Court-fee— See COURT FEES ACT. ; 
1870, s. 17. 6 L B R. 94, F.B. , 

Promissory note— No mention of interest — j 
Subsequent oral agreement to pay interest— Sec 
Evidence — Parol Evidence, 12 C.L.R. 
163. I 


Negotiable /ns^mnie/i/s— continued. 

5. — PromisBory Notes — continued, 

1. — Gene r al — concluded . 

See Evidence— Secondary Evidence, 
12 B. 443. 

S^ Evidence act, 1872, s. 91. U.B.R. 
1897—1901, Vol. II, 390, U.B-R. 1897— 1901, 
Vol. II. 391. 

Passed by guardian, but not signed as such — 
Liability of guardian or minor — See GUARDIAN 

—Miscellaneous, 2 ind. Cas. 403. 

See Limitation act, 1903, art. 120, 6 M. 
290. 

Attainment of majority and execution of pro- 
note between application for certificate of 
administration and issue of certifi(!ato — Lia- 
bility on note — Sec RIinor — CONTRACTS BY 
Minors, 8 C. 714 = 10 C L.R. 533. 

See Partnership— RIGHTS and Liabili- 
ties OF PARTNERS, 62 P. R. 1873. 

Summary suit on promissory noie — Power to 
extend time for defendant to apply for leave to 
defend — Sec PRACTICE AND PROCEDURE, 3 
C. 539. 

Incomplete gift of Government — Suits by 
executor of donor to recover notes - Jurisdiction 

— See Small Cause Courts. Presidency 
Towns, Jurisdiction of— General, 12 B. 

573. 

See Stamp Act, I of 1879, s. 7, 102 P.R. 
1895. 

Sec STAMP ACT, 1899, s. 2 (5) (c), 9 Bom.L. 
R. 1034. 

Sum payable on future date to the “members 
for the time being" of a specified firm — Instru- 
ment not a pro-note — See STAMP ACT, 1899, 
ss. 2 and 22, 5 L.B.R. 102, F.B. = 4 Ind. Cas. 
293. 

Stamp on — See STAMP ACT. 1899. art. 39, 

4 Bom. L.R. 428, 912. 

Applicability of s- 137, Tr. P. Act, to — See 
TRANSFER OF PROPERTY ACT, 8. 137, 5 L.E. 
R. 93 = 4 Ind. Cas. 288. 

II. — ASSIGNMENT. 

{!)— ‘Promissory note — Benamidar holder of, 
entitled to sue on.— Tbe holder and payee of a 
negotiable instrument ought not to be put to 
proof as to whether the money advanced was 
his own. The payee and holder of a promissory 
note, therefore, is not to be debarred from suing 
on it, merely by reason of the fact that a third 
person is really interested in it. BOJJAilA v. 
VENKATARAMAYYA, 21 M 30. lAppr., 30 M. 
88=16 M.L.J. 508 = 1 M.L.T- 377, F.B ; R., 

28 M. 205 = 15 M.L.J. 249. 10 O.C. 263 : D., 30 
M. 245=17 M.L.J. 174.] 

(2) — Promissory note executed to guardian of 
minor, suit maintainable by minor on. — Where 
in a suit on a promissory note bronghton be- 
half of a minor, the allegation was tliat the 
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Negotiable //isfrumenfs— oontioued. 

5.— Promissory Notes —continued^ 
II-— AssignmExNT— 

note was executed in favour of his mother on 
account of his estate, held that, without any 
endorsement in plaintiff’s favour by his mother, 
t^he payee^ under the note, the plaintiff would 
be entitled to a decree, he being the real owner 
of the money due under the note. GURUMUR- 
TI V SIVAYYA. 21 M. 391. [7?.. 28 M. 205 = 

15 M.L.J. 249, 30M. 88=1G M-L-J. 508 = 1 
M.L T. 377.] 

{'^)^Promissory note invalidhj endorsed, suit 
maintainable os for original debi.— Plaintiffs 
became assignees of certain promissory notes in 
the course of their purchase of the assets of a 
bank in liquidation. On a suit on one of the 
notes which had not been endorsed over until 
the bank had been wound up and had ceased 
to exist, the endorsement having been invalid, 
plaintiffs were held entitled to sue, as for the 
original debt in respect of which the note had 
been given, but not under tho promissory note 

as such. Ramac'HAndra Row v. Venkata- 
RAMANA AYYAR. 23 M. 527. (10 M. 96, R.) 

tDiss., U B.R. 1907, 3rd Quarter, Evidence, 
91=14 Bur. L R. 179.] 

'promissory note — failure to present at 
maturity. — The maker of a promissory note is 
not discharged by tho holder’s failure to present 
at tho due date. Ramakistnayya v. 
Kassim. 13 M. 172. [F.. 21 A. 450.] 

(5) Negotiable Inslruvunts Act, s. 46 — Effect 
of invalid endorsement of a promissory noU by 

Although the property in a promissory 
note payable to order on aemand passes by 
endorsement and delivery, yet when the endor- 
Bemont has been declared invalid, it must be 
treated as having been cancelled. Tho payee 
^ P^‘’*^*ssory note is entitled to pay an 
when the note is dishonoured, and, 
striking out the endoreement, to suo tho maker 
lor compenpation or to re-issue the note. MARI- 

muthu Pillai V. Krishnasami Chetty. 

17 M. 197 = 4 M.L.J. 60. [Appr., 30 M. 441 = 

17 M. L. J. 414. J 

{&)— Chapter XXXIX of the Civ. Pro. Code 
ouU on promissory note — Collateral agree- 
ment.^A suit may bo brought on a pro- 

2®^ under Chap. XXX IX 3f the Code 
Livil Procedure, notwithsianding a collateral 
agreement between the parties, when the 
existence of such agreement is not inconsistent 
with tho absolute promise to pay in the 
promissory note. SlMON v. HAKIM MAHOMED 

Sheriff. 19 M. 368. 

-Promwsory note — Assignment made 

■ ^'^dorsement— Right of assignee to sue. 

negotiable instrument is negotiable other* 

86 ban by endorsement, and the assignee of 

* pro-note can suo on the pro-note, though it 

T formally endorsed in his favour. 

^ Karnam Munusami 

M 881 = 9 M.L.T. 169. (31 

M-684. 4 M.lt. 341. Appl.) 


I Negotiable Instruments — continued. 

5.— “Promissory Notes — continued. 

II* — ASSIGNMENT — contin tied. 

(8) Pro-note not endorsed — Assignment — 
Assignee's right to sue, — A promissory note was 
assigned by a document but was net endorsed 
and delivered. Held the assignee bad no right 
to maintain a suit on the pro-note. PaTI'AT 
AMBADi Makar v. Krishnan. 11 M. 290. 
[Overruled, 24 M. 654 ; Not F., 2 H M. 541 = 15 
M.L.J. 384. 9 O.C. 174 ; F., 17 M. 461 ; R., 
17 M. 197 ; D., 7 M.L.J. 231, 8 M.L.J. 
262.] 


^ (9)— Snif on promissory note — Overdue note — 
Eguities between payee, and maker binding on 
indorsee — Demand of payment — Notice.- In a 
suit by the indorsee against the maker of a 
promissory note payable on demand, it was 
contended in defence that there were dealings 
in skins between the payee and the defendant, 
and an agreement was made between them 
that the defendant should supply the payee 
with skins from time to time and that the 
latter should pay the defendant the sum of 
Rs. 4,500 to be held by bim in deposit as 
security for ro-payinent to himself of such 
monies as might be due to bim on account for 
value of such skins, that the payee did pay 
him in pursuance of the said arrangement, tho 
said sum of Rs. 4,600 to beheld by him in 
deposit as security as aforesaid, and as an 
acknowledgment of the receipt of such deposit, 
the defendant made the promissory note 
sued cn in favour of the payee. The defend- 
ant also stated that, alter the making of 
the note, the defendant and tho payee had 
large dealings and that tho state of the accounts 
showed a balance in favour of the defendant ; 
and it was further slated in defence that tho 
plaintiff had notice of these facts. It appeared 
that tho endorsement was made to the plaintiff 
two years and eleven months after date. Held 
that, though notice to the plaintiff was not 
proved, the note when endorsed was an overdue 
note, and that the plaintiff took it subject 
to the then state of accounts between tbo 
payee and the defendant. Per Innes, J. — The 
indorsee of an overdue note takes it subject 
to all the equities with which it may be 
incumbered, but not to claims arising out 
of collateral matters, as a sot off. The rule 
in England has been deduced that before 
a note on demand can bo treated as overdue 
in the bands of an endorsee, there must 
be some evidence of a demand. But evidence 
of a partial discharge is stronger evidence of 
a note being overdue than demand of payment 
can be. Per Kernan, J.—Tho agreement in 
this case was an equity attaching to tbo note 
itself, as between the original parties, and not a 
collateral matter such as a set-off, and any 
indorsee of this note, taking it when overdue, 
took it subject to th^ equities even though ho 
gave full value for it. A demand of payment 
of a note payable on demand and non-payment 
make suoh note thereafter overdue. It has 
not boon held in any case that notice of 
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Negotiable //JS^rumen/s— continued. 

5.— Promissory Notes— continued. 

II.— assignment —continued. 

such demand must have been communicat- 
ed to the indorsee before or at the time of 
endorsement in order to place him in the 
p^sition of taking or holding it overdue. 
COMMUNDUN MOHIDEEN SAIB v. OREE 
Meerah Saib. 7 M. H. C. 271. [i?*., 5 M. 108 ; 
R . 6 M.L.T. 237 = 33 M. 34.] 

(10) — Promissory note overdue in Oie hands 

of endorsee — Re-indorsement of discharged note 
— Concurrence of right to receive and the duty 
to pay note. — Where payment has been de- 
manded and refused, a promissory note payable 
on demand may be consrdered to be overdue in 
the hands of an endorsee. (iJ., 19 M.L.J. 609] 
The re-indorsement of a discharged note does 
not revive the liabihtv of the maker. I7 M.H.O. 
275, F.) [R.. 19 M.L.J. 509.] Where the 

endorsee of a note becomes one of a firm which 
has to discharge the liability under the note, 
this fact does not operate as a discharge and 
invalidate a re-indorsement for value of the 
note. Van Inoen v. Dhun Lall, 5 M. 
108. [i?.. 19 M.L.J. 509.] 

(11) — Negotiable Instrument — Bill of exchange 
and promissory note — Receipt on — Effect — 
Money debt — Shares pledged — Power of 
attorney— Substitution of another promissory 
note — Original loan, if affected — Lender's hen 
and power of sale — His rights. — A receipt on the 
back of a negotiable instrument, such as a bill 
of exchange or a promissory no^e, primn facie 
imports that the bill or note has been paid, but 
the receipt is capable of being explained ; and if 
it appears that the bill or note has not been 
paid, and that another bill or note was substitu- 
ted for it, the Court would not he justified in 
concluding that the p^rty who gave up the note 
in that way meant that the debt secured by the 
note was to be considered to have been paid. 
Held that the right of lien and power of sale by 
virtue of a power-of-attorney over certain shares 
pledged as security for the re- payment of a loan 
which was originally secured by a 6rst promis- 
sory note was not lost by the creditor taking 
subsequently from the d ebtor a second promis- 
sory note in lieu of the first, which was recei- 
pted and returned, because the second promis- 
sory note must be considered to have been given 
as security (or the eaine loan, the original debt 
oontinuiog to subsist and no fresh debt being 
created. Held, further, that the creditor was 
entitled to exercise his power of selling the 
securities, and that the debtor was not justified 
in trying to prevent the former exercising such 
power by revoking the power-of-attorney. 
ALEXANDER STEWART v. THE DELHI AND 

London bank. Limited, 17 W.R. 201. 

(12) — Promissory note — Negotiation — 4sst^n- 
ment by payee of all his properly. — A promis- 
sory note purporting to be payable to the 
payee or order cannot be negotiated by an 
assignment of all the payee’s property inolud- 


Negotlable Instruments -continued. 

5.— Promissory continued. 

II.— ASSIGNMENT— concluded. 

ing the note. ABBOY Chetti v. RamacHAN- 
DRA Rau. 17 M. 461, 111 M. 290, F.) [R., 

28 M. 544 = 15 M.L.J. 384, 9 0 C. 174 ; D., 7 
M.L J. 231.] 

Suit on, in favour of firm — Parties— Oral 
assignment of— Validity— See PARTNERSHIP 
—General, ii M.L.T. 246. 

III.— Consideration. 

(D— Pro-note — Wagering contract — Act XXI 
of 184? — Bom. Act HI of 1865. — A promis- 
sory note, executed for a sum of money which 
has become due in consequence of a wagering 
contract, although entered into before Bom. 
Act III of 1865 came into force, wouli not be 
binding in the hands of the original payee, as 
such contract was, under the provisions of Act 
XXI of 1848. null and void ; nor could it be 
enforced even by an indorsee of the note against 
the maker of it. if the indorsee did not give 
value for it, the burden of proving which would 
lie on the maker. Trikam DaMODHAR v. 
Lala amirchand. 8 B.H C. A.C. 131. [fl., 

22 B. 899, 79 P.R 1908=130 P.VV.R. 1908.] 

(2) — Consideration — Unconscionable bargain. 

— A person, though addicted to extravagance 
and debauchery, cannot claim relief on the 
ground of equity, if ho is not a man of weak 
mental capacity, or not in any bodily or mental 
distress, or if he is not in such a necessity as 
to have made him incapable of weighing the 
consequences of the trinsaction into which be 
was entering. Mere inadequacy of consideration 
will not form a ground of relief, unless the in- 
adequacy was such as may lead to an inference 
that the party either did not understand whac 
be was about, or was the victim of some im- 
position. ALI SHAH v. MIRAN BAKHSH. 60 
P R. 1898. 

(3) — Promissory nott — Consideration — Credi- 
tor's forbearance to sue a sufficient consideration. 

— Where a pro-note was execute! by five 
persons in consideration of old debts incurred 
by only three of them, and where on a 
suit brought on the pro-note, the other two 
signatories pleaded denial of receipt of any 
consideration held, that, as the two contest- 
ing defendants were closely related to the 
actual debtors, the creditor’s forbearance to 
sue the latter was a sufficient conMideratioo 
(or their promise. MG KY’A Yeit v. KaRU- 
P.AN CHETTV, 11 Ind. Cas. 773, 

(4) --Sui(on — Original consideration-’Evidence 
when allowable. — A person receiving a promis- 
sory note in settlement of former transactions 
CIO. if, the note bears insufficient stamp on the 
original ciosideraiion. (7 C. 256. F.) But 
if ihe creditor grants a receipt admiiting that 
prior transactions are completely satisfied by 
the delivery of the note, the above rule will not 
apply. RAHMDTOLLA v, GANESH DaS. 82 
P R. 1891. CF.. 7 P.R. 1903 = 28 P.L.R. 1904 ; 
R., 42 P R. 1895.J 
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Negotiable Z/isfrume/i/s— continued. 
Promissory Notes— continued. 


-in.— C onsideration— concluded. 

Suit on — Suit by assignee — Assignment 
not made in fact — Oath as to consideration — 

Effect -See ACT X OF 1873- (OATH), 3 M.L.T. 
163. 

Consideration existing originally and inde- 
pendent of — Maintainability of suit for such 
consideration otherwise than upon the pro-note 
Itself— See Cause OF ACTION. 16 M.L.J. 484 
= 29 M. 111. 

Plea of failure of consideration when may 
be raised— See CONSIDERATION. 8 Ind. Cas 
302. 

See CONSIDERATION, 7 B.H C.O.C. 9, 1 
Ind. Jur. N.S. 409. 

Plea of execution as name lender and conse- 
/juent want of consideration, whether can 
prevail- See Contract ACT. 1872,8. 2 (d) 7 
M.L.T. 85 = 20 M.L.J. 144 = 5 Ind. Cas. 757. 

Pro-note in renewal of prior barred pro-note 
— No express reference to tbe prior note — 
Euforceability— See CONTRACT ACT, 1872. 
8.25, ol. (3). 7 M.L.T. 81 = 5 Ind. Cas. 754 = 
33 H. 159. 

Being the record of the loan transaction— 
R'gbt to resort to original Consideration- 
Admissibility of oralovioence — See EVIDENCE 
act, 1872, s. 91. U.B.R. 1907, 3rd Quarter, 
Evidence, 6. 

Sale-deed— Execution of pronote for purchase 
money— Suit on pro-note — Admissibility of 
o< ntemporaneous oral agreement forming 
consideration for pro note — See EVIDENCE 
Act. 1872. as. 91 and 92, JO M.L.J. 69. 


IV. — Form. 


^^)'~~^roini$snTy note— ‘Document in uticertain 
terms. A document whereby one person pro- 
piises to pay another a fixed sum every montb, 
js so vague and indefinite in its terms that ic 
cannot bo regarded as falling within the category 
of promissory note. CARTER v. THE AGRA 

Savings Bank, 3 A. 562. 

Negotiable Instruments Act (XXVI of 
1881), s. 4, undertaking to pay, essential to 
constitute promissory note under . ~ W bore an 
unstamped documoot executed by a debtor con- 
tained tbe words “This sum I am bound to 
“adding to this sum interest at — I am 
liable to pay,” these words were held not to 
amount to an “ undertaking to pay ” within 
the meaning of 8. 4 of the Negotiable Instru- 
ments Act. The document was therefore not 
a promissory note so as to bo inadmissible in 
ovidenoo for want of stamp, but only an ac- 
knowledgmeot of liability to pay. TIRUPATHI 

ooundan V. Rama Reddi, 21 M. 49 = 7 M. 
Ai J. 291, 

. Letter requesting loan, whether amounts 
10 promissory note— Attaching of obligation, 
compliance by addressee, necessary for. — A letter 


Negotiable /nsfru/nenfs— continued. 

S. — Promissory Notes— confinweei. 

IV. — Form — continued. 

which was written to the plaintiff by tbe defend- 
ant’s husband merely asked for a loan of 
money from the former, so that it contained 
no promise made; nor could any obligiiion 
have arisen under it unless the addressee had 
commented to comply with the request and to 
lend the money The letter was held not t i 
constitute a promissory note, on tbe ground 
that acceptance of the offer made in tbe letter 
was necessary before any obligation could be 
said to arise. NARAYANASAMI MudalIAR v. 
LOK.AMRAL AMM.AL, 23 Cfl 156, foot-note. 
[F., 27 M. 1 = 14 M.L.J. 65; R., 23 M. 155. J 

14)— Prowtssorv notes — AcJcnoivledgments-- 
Admissibility in eviaence— Stamp Act (I of 
18<9), s. 34. — Where the promisor in two 
documents, each bearing an one-anna .scamp, 
had undertaken to pay the sums slated due in 
each before specified dates, held, the documents 
were promissory notes and not mere acknow- 
ledgments. and. not being payable on demand, 
were not sufficiently stamped, and hence not 
admissible in evidence under s. 34 of the 
Stamp Act MANICK CHUND v. J.AMOON.A 

Doss, 8 C. 645. 

{b)— Contract Act fIX of ‘Letter re- 

questing to send money as loan, whether a 
contract or mere proposal—Prcmissory note.— 
In this suit to recover money lent to defendant 
by the plaintiff’s deceased husband, a letter 
written by the former to the latter was pro- 
duced by the plaintiff. The letter contained 
the following, among other reeital.s— “ Pay 
the sum to the b' arcr of this letter on my 
account and obtain a receipt from him. Thia 
sum I shall repay with interest at 12 per cent, 
per annum and get back this letter. 1 request 
that you will not neglect to pay the amount 
on the strength of this letter.” It was held 
to be not a mere proposal, but a promissory 
note, and i»<admissible in evideoce as being 
unstampec. Channamma v. Ayvanna, 16 
M. 283. [UverruUd, 27 M. 1 = 14 M.L J 65 ; 
Diss.. 23 M. 156 = 7 M.L J. 220 :P., 4 Bom. 

L. R.912 ] 

iG)'-Partnership—J>ro-note executed and sign- 
ed by only one partner— Suit on pro-note — 
Liability of the partners of executant.— Jn tho 
case of a negotiable instrument, the signature 
of one person in bis own name cannot justify, in 
a suit based on the instrument, a decree against 
another person, although the debt might 
have been borrowed for the benefit of both, or 
although both the persons might have been 
trading in partnership and the debt was borrow- 
ed for the purpose of the partnership. CUTTI 
AMMU V. Ragoi Seth. 8 lod. Cas. 831. (17 

M. L.J. 126. 30 M. 88, 1 M.L.T. 377. 16 M.L. 

J. 508, F.B.. F.) 

(7 ) —*"Months''—‘Mode of computing— British 
Calendar — Native Calendar.— Whoa a suit 
is laid on a pro-note bearing a native date and 
payable in a number of months, the months 
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Negotiable Instruments — continued. 

5. — Proraisaory Notes — continued, 

IV. — Form — concluded, 

oDghc. for purposes of limitation, to be calculat- 
ed according to the British Calendar, not accord- 
ing to the native calendar. Ganpatrav Ramji 
V. M.annu Mohanji, 8 B.H.C. A C. ISO. [R., 
1 B. 2yo (301/.J 

V.— Miscellaneous. 

Ul— IX of 1850. s. 34. Act VIII of 1859. 
s. 7 — Promissory note payable by instalments — 
Cause of action. — Where a promissory note is 
payable by monthly instalments, it is iucum- 
Deut on the plaiutiil, when two or more instal- 
ments are Jue at the time he brings his suit, 
to sue for them in one action, and he is not at 
liberty to sue separately for each instalment or 
lor some of them. The plaintiff in this action 
sued to recover the filth instalment due on a 
promissory note ; but it appeared that he had, 
on the 4th October, 1872, sued and recovered a 
judgment for the fourth instalment only, when 
he could have sued for the entire amount of the 
bond which had then fallen due. Held that the 
judgment which plaintiff recovered on the 4th 
October was a bar to the present suit. MAC- 
KINTOSH v. GILL, 12 B.L.R. 37 = 20 W.R. 358. 
LP., 8 iJom. jL.R. 547; H., 12 C. 339.] 

(2) — Possession by debtor — Presumption. — 

Where the instrument of debt and security for 
its payment are found in the bands of the debt- 
or, facie the presumption i.s that the 

debt has been discharged, but such presumption 
may be rebutted. BHOG HonG KONG v. 
RaMANATHEN CHETTY. 29 C. 334, P.C. =29 I. 

A. 43= 6C W.N. 401 = 4 Bom. L R. 378 = 8 

Bar. 253. [D., 1 Jn.L.R. 1139.] 

(3) — CiL-. Pro. Code. 1882, ss- 257-J. 258— 
Promissory note in adjustmentof decree without 
sanctum ot Court- Renewal of note -Note whether 
enforceable. — In this case, a decree, for Rs. 941 
was settled by paying in cash Rs. 600 and by 
passing a promissory note for Rs. 341 carrying 
iotecesc at 3 per cent, per mensem. The decree 
was satisfied and banded over to the defendants 
and the plaintiff also endorsed the defendants' 
summons to that effect. The compromise was 
not sanctioned by tbe Court. The note for 
Rs. 341 having been renewed on a subsequent 
date and a suit having been brought on tbe new 
note, it was held that tbe note fell within the 
purview of s. 257-A of the Civ. Pro. Code, and 
void and unenforceable. HEBRA NEMA v. 
PpSTONJi, 22 B. 693, F.B. [Diss.. 25 A. 317 = 
23 A. W.N. 45, F.B, P; 27 B. 96. 88. P.R. 
1904 ; R.. 3 O.C. 168, 9 Bom. L.K. 950.29 P. 
R. 1908=61 P.L.K. 1907=71 P.W.R. 1907. 
F.B ; D., 26 B. 252, 4 O.C. 284, 9 Bom. L. 
R. 296.] 

See ACT IX OF 1875, s. 3, 8 C. L. R. 419. 

Bill payable to bearer on demand — Right to 
sue on bill —See ACT Ilf OF 1905. ss. 24, 25, 4 

B. L.R. 44 = 7 Ind. Gas. 604. 


Negotiable //isrrume/ifs— continued. 

5.— Promissory Notes— continued. 

V. —Miscellaneous— confinued. 

Conditional assignment of non-negotiable, by 
way of security — Assignee’s right to sue in his 
own name— Sec ASSIGNMENT, 9 P.R. 1907 = 41 
P.W.R. 1907 = 25 P.L.R. 1908. 

See Burden of proof — Documents 

RELATING TO LOANS, etc., 133P.LR. 1901. 
See Cause of action. 42 p. R. 1895. 

Parties to note agreeing that, on promisor 
executing bond for the amount due in favour 
of third pirty, promisee will cancel note — Vali- 
dity of such arrangement, irrespective of pay- 
ment by third party to promi-ee — Assignment 
of promissory noce without endorsement — See 
CIV. Pro. CODE. 1908, s. 2, 12 C.W.N. 1102 = 
31) C. 493 = 2 Ind. Cas. 553. 

Suit on — Discrepancies betwren the terms of 
the, and their description in the plaint — Dis- 
missal of suit — Revision — See CiV PRO. 
CODE. 1903. s. 115, 9 Ind. Cas. 32 = 9 M L. 
T. 268 = 21 M.L.J. 451. 

See CIV. Pro. CODE, 1903, 0. XXXVlI, r. 2, 
30 C. 446 = 7 C. W. N. 412. 

See Company -Powers and Liabili- 
ties OF Directors, i B. L. R. o. C. 14. 

Onus of proving non receipt of consideration 
and payment of intercut — Exborbitant interest, 
enforceability of — See EQUITABLE MORT- 
GAGE. 53 P.W.R 1907. 

See Equitable Mortgage, 14 Bur. L» 
R. 283. 

See Evidence — Secondary evidence, 

3 A. 581, F. B . 3 a. 717. 9 A. 351 = A. W N. 
1887, 49. 3 C. 314=2 G. L. R 412, Note. 7 C. 
256 = 8 C. L. R. 528. 7 M. 112. 

Suit on -Old pro-note returned to debtor— 
No notice given to him to produce — Admissibi- 
lity of secondary evidence — Execution and pay- 
ment of interest proved — Proof of earlier note 
not necessary — See EVIDENCE ACT, 1872, s. 65, 
12 Ind. Cas. 861. 

Payable on demand — Contemporaneous agree- 
ment in writing for payment by instalments 
—Admissibility— See EVIDENCE ACT. 1872, 
s. 92, 12 lud. Cas. 896. 

Absolute contract — Oral agreement to vary 
the contents of a promi'^sorv note — See EVI- 
DENCE ACT. s. 92, Proviso 3, 25 C. 401 = 2 C. 
W. N. IS8. 

Hindu law— Promissory note by widow 
not representing the estate— Liability of the 
reversioner- See HINDU Law— ALIENATION, 

4 M. 375. 

Right of a co-parcener to sue on a, pas.se 1 to 
him— See HINDU Law -JOINT Family*, 12 
Bom.L.R. 801. 

See INTEREST — STIPULATION IN TSB 
NATURE OF PENALTY, 3 A. 260, F.B. 
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Negotiable Instruments — concluded. 

8. — Promissory Notes— conc/u(ir<i. 

V. — Miscellaneous— concZurfed. 

Suit upon pro-note —Purchaser from represen- 
tatives of deceased executant not a proper party 
—Misjoinder- See JOINDKU OF PARTIES, 6 M. 
L.J. 186. 

Jurisdiction — Pro note payable at Madras or 
Secunderabad — Payment of interest at Madras 

—See Jurisdiction— Causes of Jurisdic- 
tion. 24 M. 259. 

Suit on pro-note signed outside but delivered 
at Madras— See JURISDICTION— CAUSES OF 

Jurisdiction, i M H.c. 202. 

Jurisdiction - Promissory nolo made and deli- 
vered within jurisdiction- Letters Patent, 1865. 
cl. 12 — See JURISDICTION — CAUSES OF 

Jurisdiction. 1 ind. Jur. N. S. 233. 

See JURISDICTION -CAUSES OF JURISDIC- 
TION. 1 Ind Jur. N.S. 61. 

To pleadSr bv person other thin his clients — 
Necessity for filing in Court — .SVe LEGAL 

Practitioners - Pi.kader — Remunera- 
tion. 16 M. 273=2 M.L J. 247. 

See Letters ok administration, 17 M. 
147. 

Person unauthorizodly obtaining renewal of 
a — is trustee for the rightful owner thereof — 
See MIS.10 INDER OF Parties. 29 M. 87. 

Handed to usufructuary mortgagee, dispns- 
Bes.sed originally under s. 43, Act I of 1902 
(Madras), on being resiored to possession after 
ward’s death — KfTect of pro-notes not being en- 
dorsed —Operation of law — See MORTGAGE — 

Usufructuary, 4 M L.T. 341. 

Pro-note executed by member of partnership 
firm, not as agents of parttit-r-hip — Lialnli'y of 
other partners— See PARTNERSHIP— ( lENE- 
RAL. 4 M.L.J. 76. 

Cross-suits between parties one on pro-note 
and the other on aooounts in different Courts — 
All transactions dealt with in suit for account — 
Question of procedure becoming one of conveni- 
ence rather than of right— See PRACTICE AND 

Procedure, 30 C. 627. 

See SPECIAL OR SECOND APPEAL — 

Grounds of appeal, 7 N.w.p. I2i. 

-See STAMP, 23 A. 851. 

See Stamp. 2 B L.R.O.C.. 165 = 12 W.R.A. 

O.J. 1. 

See Stamp, 5 B.L R 103=14 W.R. O.C- 38. 

See Stamp act of 18G2. Art. I, Sch. A. C 
B.H.C.A.C, 107. 

See 8 TAMP ACT. 1862, Art. 10, 2 Ind. Jur. N. 
8. 203. 

See Stamp act, 1869, ss. 39, 40. 3 A. 115. 

See Stamp ACT. 1879. as- lO, 11, A-W.N. 
1885. 317. 

Pro-note made out of British India — See 
Stamp act, 1879, a. 18, 8 M.L J. 182. 

C. VII— 54 


Negotiable Instruments Act, 1881. 

[Rep., IN PT. AND AM., ACT II OF 188.5. 
Rep. in pt.. actXII of 189i. a m.. act Vl 
OF 1897. Declared in force in Upper 
Burma (EXCEPT THE Shan States) act 

XIII OF 1898, S. 4 ] 

See Burden op proof — Negoti.arle In- 
stru.ments. 

See Negotiable Instruments 

{1)—Persenh)ient of Hundis—Xotice of dis- 
ho7ioiir— Indemnity bond. — An indemnity bond, 
given by wuy of collateral security for some 
huudis, was sued upon, on the allegation that 
ihe hundis wore di'-honoured. Notice of dis- 
honour was not given in a reasonable time. But, 
when the money was demanded, the makorof the 
bundles did not complain of want of notice of 
dishonour or of non presoniment of the hundis. 
Tlioro was no evidence that any money was due 
lo the maker from the draw, e, or that he sus- 
tained any damag«* by reason of the want of 
notice of dir«honour. Held, otidec the circum- 
stances. that the plaintiff was entitled to a de- 
cree. SHANMUGAM V. Chinnasami, 14 M. 
470= 1 M.L.J 674 

{2)— Assignment of pro-note — Assigntneyit back 
to assignor — Necessity for endorseynent— Assign- 
ment of no'e by a firm -Signature of one member 
of firm Wketker such signature is on behalf 
of firm — Admission of oral evidence . — The 
defendant’s firm indorsed several negotiable 
promissory notes in their fivour to one M, 
who again indor-ied them to a Bank. Certain 
other pro notes made by the said linn in favour 
of .M, as payable to him or to his order, were 
also indorsed by M to the .same Bmk. All the 
notes hippoiied to be dishonoured and M paid 
the Bank and obtiiiied a return of the note.s but 
without any re indorsement by the Bank. 
Subsequently, on receipt of value paid by the 
present pUinfiff. M assigned his right to the 
note.s over to the pUiutiff by means of au assign- 
ment deed and this suit brought by the plaint- 
iff for recovery of the amount due in respect of 
some of tho notes, so assigned to him, was dis- 
missed by the lower appellate Court on the 
ground that, the notes not having been indorsed 
over to tho plaintiff, he could not sue on them. 
Held, rtver.-ing the deore » of the lower appellate 
Court, proini'jsory notes, whether negotiable 
instf^uments or not, are nevertheles.s ebosos in 
action and choses in action have been held 
assignable, in this country, and the rules of 
general law, that applied to them prior to the 
Negotiable Instruments Act with respect to 
their transfer, as cboses in action or chattels, 
do not cease to be applicable to tbem by the 
pissing of that Act, unless its provisions ex- 
pressly or impliedly affect those rules. The 
absence in the Indian Act of certain provisions, 
saving the rules of common law, similar to 
those found in tho English Bills of Exchange 
Act, 1882, does not warrant the view that the 
former Act abolished rules, previously esta- 
blished, even though they are in no way incon- 
sistent with any of its provisions. There is, 
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thfTefore, no reason to prohibit assignment of 
neBf'ti-iile iLstruments otherwise than by m- 
dorsemfut, hs illegal. (11 M. 290. 17 M. 461 
decloreii cverruUd bp 24 M. 654.) Held, also, 
overruling a contention raised on behalf of the 
defenda? ta thac a re indorsement by the Bank 
back to M, the plaintiff’s assignor, was in point 
of law necessary to re-vest the title in the notes 
Hi him, that, when a prior indorser take.s 
up a note cn payment to bis immediate 
indorsee and dischargfs bis liability under 
the contract arising by the iDdor>em6nt, 
there is no provision, either in the Negotiable 
Instruments Act or elsewhere, prescribing the 
mode in which such taking up cf ibe note is to 
be established and i be pt s^ession of the note by 
the person so taking up is pi ima facte evidence 
that be is the true and lawful owner thereof 
and that be has acquired the full title thereto. 
On a further objection taken, that the notes 
having been given and the indorsement-* made 
by only one member of the firm. v>z., ibe first 
defendant, in his own name, the <*lher mem- 
bers of the firm are nor. liable, it was held, 
that t he question, whether the first defendant 
signed only for himself or on behalf of the firm, 
is one of fact to be decided with reference to the 
evidence in the case and the reception of parol 
evidence in such a matter is subject to much 
the same rules as govern written contracts 
genera'ly. MUTHAU SAHIB MARAIKAYAR v. 

P. I\I. K Kadir Sahib Mar.aikayar. 15 M. 
L.J. 384 = 28 M. 544. [i?., 144 P.R. 1906 = 106 
P.L.R. 1907, 30 M. 441=17 M. L.J. 414, 14 
Bur. L.R. 25, 8 Ind. Cas. 881.] 

{3) — Foroed endorsements— Endorsee for value 
cind bc'Da iida— Bolder in due course. — If the 
endorsement rn a negotiable instrument is for- 
ged, a bona fide endor-e** for value cannot be- 
come a holder in due C‘’urPO of sur h negotiable 
inPtrument, Hunsraj v. KuTTONSEE, 1 
Bora. L F, 734 = 24 B. 65. 

(4)— 5t<if by payee on promissory note — Plea, 
payee not real owner — Re-payment of considera- 
lion to real owner— Oral evidence to support 
plea, admissibility o/.— Tbe suit was to recover 
the amount due on a promissory note by the 
payee. The defendant pleaded that cbe consi- 
deration was advanced not by the plaintiff but 
by a third party on whose account, the note 
was taken with the name of the plaintiff as 
payee, and that the amount having been duly 
ro-paid to the party entitled to it, the present 
suit was fraudulent and unsustainable. Held 
Per Subrahviania Ayyar J., that it was compe- 
tent to a defendant to adduce oral evidence, in 
a suit on a promissory note, to show that the 
plaintiff in the action was not the true owner 
if such proof would enable the defendant to 
establish, consistently with other rules govern- 
ing the case of negotiable instruments, a defence 
valid against the true owner. (6 Mad. Jurist. 
805, Appr. \ 20 M. 205, Doubted.) Per Davies, 
J., dissenting, that the defendant was precluded 
from pleading the jus tertii of a person who was 
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not even a party on the record. SUBBA NAra- 

yana Vathiar V. Ramaswami ayyar. 28 
M. 244. IReversed, 16 M.L.J. 508 = 1 M.L. 
T. 247 : R., 28 M. 544 = 15 M.L.J. 884.] 

(5) — Ss. 1 and 74 — How far provision of the 
Act applicable to hundis written in oriental 
language— Meaning of section — Presentment 
of hundis for payment within reasonable lime 

Effect of failure— Wbatis “reasonable time.’* 

See Pleadings, 6 N.LR. 33 = 5 Ind. Cas. 

745. 

(6) Ss. 1 and 94 — Applicability of Act to 
Natives of India — Usage varying provisions of 
-Icf — Proof — I^otice of dishonour. — pro- 
visions of tbe Negotiable Instruments Act, 1881 
are applicable to natives of India. Local usage 
relating to bills and notes in an oriental lan- 
guage IS saved by s. 1 of the Act. The party 
relying upon such usage must allege and estab- 
lish it by evidence. S. 94 of tbe Act recognizes 
that the person to whom notice of dishonour is 
given should be informed net only that tbe 
instrument has been dishenoured, and in what 
way, but also that he would be held liable 
tbereoD- Where a bill is disbonoured, tbe 
payee should give a notice of dishonour to tbe 
drawer thereof in ihe manner staled above. In 
tbe absence of sU( h notice, the drawer would 
tiot be lialie in a suit on tbe bill. JaUBU 
Chetty V. Palaniappa Chettiar, 26 M. 
526 = 13 M L J. 252. 

f'^) — S. 4 — Admission of document insvfiici~ 
ently stomped — Prcmissory note — Stamp Act of 
1899, s 2— Evidence— Appeal. — When a dccu- 
inent, bearing a one anna receipt stamp, does 
not fall within tbe definition of a promissory 
note given in e. 4 of the Negotiable Instru- 
ments Act iXXVI of 1881) or in s. 2 of the 
Stamp Act of 1899, but is held to be properly 
stamped and is admitted in evidence bv any 
Court, that decision Cdnnot be called in ques- 
tion in appeal ALLAH RAKHU v. DlLDAR 
ALI, 4 O.C. 318. 

(8)— s. 4— Sec Contract act, 1872, s. 25, 

8 Bom. L.R. 644. 

19)— S. 4.- See EVIDENCE ACT, 1972. s. 91, 
U.B R. 1907, 3rd Quarter, Evidence. 6. 

(10) — Ss. 4, 5 — meaoingof “certain** person, 
See STAMP ACT 1899. S-. (2i and (2'2), 5 L.B. 

R. 102. F.B.=4 Ind. Cas. 293. 

(11) — Ss. 4. 15 — A non-negotiable instrument 
whether could be assigned by endorsement — 
Assignee, whether becomes entitled thereon to sue 
(he maker,— This was a suiton a pro note, with- 
out the w« rds “order ’’ or “bearr r” or their equi- 
valent. brought by the plaintiff, to whom Che 
note had been assigned by endorsement thereon. 

It was pleaded in defence that a document, 
though a promissory note, was not a negotiable 
instrument and consequently could not be 
assigned by endorsement. Hrfd, tbe doournent 
not containing tbe necessary words to render it 
a negotiable instrument, was not capable of 
being transferred by mere endorsement, and it 
was QOt, therefore, competent for the assignee 
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to Diaintaio a suit upon it, Parfitt v. CHAIN 
SUKH, 144 P R. 1906 = 106 P.L.R. 1907. (60 
P.R. 1884, 12 P.R. 1894. 10 A. 20. 24 M. 654, 
28 M. 644, R.) 

(12)-Ss 4.26. 27 and 28 — Hindu 
faynily— Promissory note executed by Karta— 
Family necessity— Liability of oilier members — 
Agency. -Where the karta of a joint undivided 
Hindu family borrows money on promissory 
notes, for the purpose of a joint family business 
or to meet a joint family necessity, the creditor 
can recover the money from all the members 
of the joint f.imily, althouRh they were not all 
parties to the note-. Ss, 26, 27. and 28 of the 
above Act refer to cases of ordinary agency. 

Baisnab Chandra De v. Ramohon Dhor, 
11 C.W.N. 139 (23 M. 507, 7 C.W.N. 725, R.) 


repudiated his act. //eld. that, under s. 231. 
Contract Act, plaintiff can take advantage of 
the contract made by first defendant, as his 
undisclosed principal, subject to any right, 
which second defendant mav have againsr. ihn 
first defendant. Case remanded fnr a fiiidii g 
as to the allegations of fraud and misrepresen- 
tation by first defendant. Held, further, that, 
assuming there was a contract between plain- 
tiff and the second defendant, plaintiff could 
sue for the whole amount which second defend- 
ant had agreed to pay. and was not bound to 
sell the undelivered good.s, and sue only fnr the 
balance, if anv, due to him upon the contract. 

Jagan Nath v. the Heap and Co., Ltd,, 
71 P.R 1909= 107 P L R. 1909=110 P W.R. 
1909 =2 lad. Cas 804. 


fl3)— Ss. 4.28 - Applicability of — See PRINCI- 
PAL AND AGENT— General. 5 Ind. Cas. 110 
= 14 C.W.N. 414 = 11 C.L.J. 236. 

(14) -S. 6— Sec Cause of action, 61 P.R. 
1838. 

(15) — S. 5 — Instrument purporting to receive 
money from Bank and sp-cifying name of 
messenger — Cheque — Receipt— STAMP 
act. s. 2. 38 P.L.R. 1912. 

(16) — S. 5 — See No. 10, supra. 

(I7l — Sa. 5. 7. 33, 88 — Bill of exchange — 
Drawee substituting a third person tn his stead— 
Acceptance by such third person, whether binds 
former-Conlract Act (IX of 1972). s 231— 
Undisclosed jtrxncxpal, rights of. — The second 
defendant contracted with first defendant to 
purchase goods of plaintiff, first defendmt 
acting as plaintiff’s agent, though stcnid defend- 
ant Was not aware of it. The plaintiff drew 
four drafts on fic.^t defendant, who. without 
the knowledge or authority of plaintiff, hub- 
sutuied second defendant a.■^ drawee in bis stead, 
and second defendant accepted the drafts. 
Second defendant having returned one of the 
drafts, got possession of the goods covered by 
It, and, finding the same was not of the stipula- 
ted kind, refused to return the other drafts. 
Decree against both doleridanis in both the 
lowerCourts. Second appeal bysecond defendant, 
Held, that, under e. 7 of the Negotiable Instru- 
ments Act and, also, s. 6 of the English Bills 
of Exchange Act, (1882), the ar iwce of a bill is 
the person designated in the bill as such, by 
the drawer, and that he must he named or 
otherwise indicated in the bill with reasonable 
certainty. The drawee lif be is not a fictitious 
person) can either accept or decline to accept 
the bill, but he cinnot of bis own motion sub- 
stitute another person in his place as drawee. 
Under a. 33 of the Act such third p» rson sub- 
stituted ia not the drawee, and coubequently the 
acceptance of a till by him does not. in law, 
bind him. Held, also, that second defendant 
was not estopped from denying bis liability, by 
roison of hia having returned one of tbe drafts, 
^ neither the drawer, the drawee, nor any 
third person were adversely affected by bis con- 
duct, second defendant having immediately 


(Id)-Ss. 6. 8. 17. 30. 32, 78, 85, and 92— 
Drawing of bill of exchange — Same reison being 
drawer and dtawee — Bill of exchange stolen 
— Presentation for jiayment with forged endorse- 
merit of name of payee — Payment hy drawer— 
Effect — Ambiguons instrument— Election by 
holder— Effect — This was a suit to r> cover from 
tbe New Oriental Bmik Corporation, Limited, at 
Bombay, Ks, 640 under the following circum- 
stances:— One M purcha‘-ed from the branch of 
tbe defendant Bank at Mauritius a bill cf ex- 
change drawn by the bii.k on their Bank at 
Bombay (the defendant) where ir, was made 
payable on demand to the order of the plaintiff. 
M tcatis-firred the same by post to tbe plaintiff. 
The bill having been stolen during transit, 
was presented to Bank by .some third person for 
pajmi-nt with a forged endorsement thereon of 
the name of the plaintiff. The defendant com- 
pany paid the amount due under the hill. The 
plaintiff, on being informed rd these facts, 
demanded payment of tbe bill again, declaring 
that the endorsement thereon was a forged one. 
The defendant company refused payment. 
Hence the suit. //efd. (b that the instrument 
in question was an ” ambiguous instrument” 
within tbe meaning of the expression as used 
in 8.17 of Act XXVI of lS8l. and that tbe plain- 
tiff elected to treat it as a bill of exchange 
diawn by the branch firm at, Mauritius nn tbe 
defendant company at Bombay ; and 12) that 
under 8. 85 of the Act ihe defendant company, as 
drawers, was discharged from liability by pay- 
ment to tbe de facto holder who presented the 
bill for payment. Where tbe bolder of an in- 
strument, ’’ambiguous” within'ihe meaning of 
the expression as used in s. 17 of the Negotiable 
Instrumenffl Act, elects to treat it as a bill of 
exchange, he cannot subsequently elect to treat 
the same as a promissory note SULLEMAN 

Hussein v. The New Oriental Bank 
Corporation. Limited. 15 B. 267. 

(19) — S. 7— See No. 17, supra and No, 77, 
infra. 

(20) — S. 8— Endorsee— Bolder — Benamidar, 
— An endorsee of a promissory note, to whom 
the endorsement baa been legally made, followed 
by delivery to him of the note, in tbe ” holder” 
of the note within the meaning of s. 8 of tbe 
Negotiable Instruments Act, and can maintain 
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ft suit on the note, though be is only a bena- 
midar for the reftl owner of ihe note. SaraT 

Chander Dutt V. Kedar Nath Dass. 3 
C.W 286 [ft.. 16 M.L.J. 508=1 M.L.T. 

377 = 30 M. 88.] 

131) 5. 8 — Holder in, due coxirse — Consider a- 

txon — Cxv. Pro Code *1908), O, XXI. r. 63— 

Purdtn of proof ■ — An “ on demand ’ prr missory 
l Ole WHS endorsed by the payee to A who stood 
surely for him with one B No suit was filed 
by B. Nor was any pa)ment made as surety 
prior to the endorsement. Held, that A was not 
a holder in due course, inasmuch as there was 
no further consideration , and a mere renewal 
of an undt rlaking lo pay a debt for which he 
was already liable a^iureiv would to no cou- 
sideration. In a >uit under O. XXI. r. 63, the 
burden lies on ihe plaintiff decree-boldt r to 
e^tablish bis right to attach property, but be 
is entitled, if be can oo so, to prove bis case 
out of the defindant's mouib. K. P. NamBIR 
V. SUXDHAIMI. U Jnd. Cas. 813. 

(33) — S. 8 — See No. 18, suprn. 

(23) — Ss. S, 27, 78 — Suit on a pro-note — Vali- 

dily of plea that ike holder is a mere bfnamidar 
not entxlUd lo sue — L nJtsclosed pttncipals can- 
not sue or te suea cn a uegutiaOle mstruinenl — 
Lau' merchant before the Act— Bills of Exchange 
Act, Contract Act, 1873.- S. 78 which 

provides that '* payment’— must, in order to 
discharge the maker, be made to the holder" is 
imperative unci precludes the maker, when sued 
on the instrument, from pleading disch-irge by 
payment to any one but “the holder.” 'Ibe 
use of the words “entitled in bis own name” 
in the definition of “ holder” in s. 8, prevents 
any onu lioin claiming the rights of » “ holder ’ 
under the Act, on the ground that the ostensi- 
ble bolder was a mere benamidar . Under s. 27 
also, a principal can only be made liable, 
through bis agent, on a negotiable instrument, 
when the agent acts in the principal’s name, 
i.e., when be signs as agent. An undisclosed 
principal cannot be sued on a negotiable instiu- 
ment ; because, in the case of such instruments, 
passing from band to band, usage and policy 
alike require that the real contract should appear 
cn the face of the instrument. The provisions 
of the Contract Act as to rights and liabilities 
of undisclosed principals are not intended to 
alter well-established rules as to negotiable io- 
strumenis, which continued lo be governed by 
the Law meicbant reproduced in the Negotiable 
Instruments Act. Ss.2. 7 (J), 23. 59, Bills of Ex- 
chage Aot are also in accordance with the 
above view. SUBBA NARAYANA VaTHIYAR 

V. K. Ramasawmi Iyer, l M.L.T. 377 F.B. 

= 16 M.L.J 508 = 30 M. 88. r21 M. 303, 28 M. 
205, Appr.\ 7 M.L.J. 64, 21 M. 391, Overruled; 
23 M, 597, Bxpl., 2C.W.N. 286, ft ) [R, 17 M. 
L.J. 393. 18 M L.J. 186. 8 Ind. Cas. 851. ft., 
SOM. 441 = 17 M.L.J. 414, 8 Ind. Cas. 881; D., 
17 M.L.J. 174, 7 M.L.T. 85-] 

(24) — Sa. 8.43 and 78 — Pro-note — Plea of exe- 
cution as name lender and want of consideration 
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if allowable. See CONTRACT ACT, 1872, 
s. 2 (d). 7 M.L.T. 85 = 20 M.L.J. 144 = 5 Ind. 
Cas. 157. 

(25)- Ss. 8 a7id 46 — Indorsement for purposes 
of collection — Return of irislrument without 
collection — Right of indorser to strike out in- 
dorsement and to sue — Possession of indorsee . — 
An indorser, who indorses a bill to another for 
purposes of collection, is entitled on the return 
of ihe I ill without collection, to strikeout his 
indorsement and to make himself ibc last in- 
dor.'^ee, the bolder within the meaning of s. 8 
of the Act. He is. thereupon, entitled to 
receive payment and to sue. i38 M. 544; ft ) An 
indorsement lor collection does not, as between 
the indorser and the indorsee, pass the property 
in the bill to the indorsee, though it puts him 
in a position to niake title for a subsequent 
holder in due couise. An indorsee fer collec- 
tion, alter returiiing the bill to his indorser, 
does not come within the definition of a holder 
in 8 so as to ho entitled to sue. The holder 
as defitjed in s. 8 means any person entitled in 
bis own iiame thereof and lo receive or recover 
the amount due therefor from the parties 
thereto ; that is to .say, the person so entit- 
led on tbe face of the bill. (30 M. 93; ft.) 
The Act contains no provision.s as to striking 
out indorsement, but there can be no doubt 
that, when a drawer or indorser takes up a 
bill by paying tbe boldir. he is entitled to 
maintain a suit on the bill against the parties 
antecedent to himself and to strike out subse- 
quent parties who, by reason of his payment, 
have ceased to have any rights or liabilities 
under the bill- By such a payment ho is con- 
sidered to acquire a fresh cause of action, be- 
ing subrogated to the holder as regards all 
parties antecedent to himself. SVBRAHMAM- 
AN CHETTY V. A LAG ABBA ChETIY. 17 ML. 

J. 414 = 30 M 441. (17 M. 197, 28 M. 514, ft.) 
[F.. 3 M L T. 239, 7 M.L.T. 271.] 

(26' — Ss. 8. 46, 50, 78 — Indorsement and 
delivery for collection — Death cf indorser— 
Right of bolder. — See NEGOTIABLE INSTRU- 
MENTS Promissory note— General, 5 L. 
B.R. 198. 

127) — Ss. 8 and 5i--Endorstment.— A promis- 
sory note may be indorsed in blank and deli- 
vered to any person, the effect of such indorse- 
ment and delivery being to convert the pro- 
note into one payable to bearer. Indorsement 
and delivery in such a way to a person, in the 
capacity of agent and attorney of bis principal, 
the principal would be tbe person entitled to 
the possession of the promissory note and to 
recover the amount due thereon from tbe 
maker. NANEK CHUND v. DURANT, 9 P.R. 
1906 = 19 P L R. 1906. 

128) — 5. 9 — Forged cndoi sement— Endorsers 
a bogus firm — Innocent transferee obtains no 
title. — Plaintiffs were the payees of two hundis. 
They employed a broker to sell them. Tbe 
broker represented to tbe plaintiff tbal tbe firm 
of Harsahai Mai Kedar Nath wanted to pur- 
chase tbe hundis, whereupon tbe plaintiffs 
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endorsed the hundis, in favour of Harsahai Mai 
Kedar Nath. The broker then forged an en- 
dorsement from Hareahai Mai Kedar Nath in 
favour of a 6 rm which had no existence, and 
then another endorsement, purporting to be 
from this fictitious firm in favour of another, 
which too had no existence. The defendants! 
purchased in good faith and for value these 
the broker again forging an endorse- 
ment from the second fictitious firm in favour 
of the defendants. Upon the pliin»iff‘s. the 
payee s, suing for money’, Jield, that they were 
entitled to succeed, ev'en if the defendants were 
transferees in good faith and for consideration. 
6 9 of the Act contompl ites a person who is 
the payee or the indorsee of an instrument. 
There is a distinction between the ci>^e of a 
bona fide purchaser for value, who acquires a 
defective title to a negotiable instrument and a 
purchaser, who acquires no title whatever. 
JaiNarainv Mahhur Hakhsh. 3 A L.J. 
203 = A.W.N. 1906. 77 = 28 A. 428 (24 B. 05. 

F) 

(29)— iS.s. 9, l(] — Endorsement in full, re- 
guisites of. — Where the following words wore 
written on the back of a pro-n-'te : — “ 1 have 
this day received in cash frtnn vou K — Us. 
1,169, made up of Rs 1,000 being principal 
due under this no'e, and of Rs. 1G9 interest 
accumulated up to date, and assigned to you 
this note with power to recover the am nint due 
under it by showing the same,” Jield, that the 
above was an endorsement in full within the 
meaning of s. 16 of Act XXVI of 1881. Whore 
there is nothing to show that payment of a 
pro-note fpayable on demand/ was demanded 
or that it wis overdue before it is endorsed 
over, it must be taken that the eiidor.scinent 
IS made bef ore the pro- note became piyahlo. 
Sankara Subimn p.vttkr v. Mangalas- 
HERI. 6 M L T. 237=33 M, 34 = 19 M L.J. 509 
= 3 Ind Cas. 428. (7 M.H.C. 271. 5 M. 

108 , fi.i 

(dO) — 6 ’s. 9, 43 and 46 (3) Pro-note — Indorsee 
with knowledge of failure of cniisideration — 
No remedy against make.r^Not holder in due 
course —Non-applicnbiHty of latter part of s. 43 

Transfer of mortgage— Registration, neressary 
-^Duty of transferor to execute conveyance — 
Transfer of Property Act. s. .55 (d).-An 
indorsee of a pro-note, who takes the indorse- 
moat With the knowledge that the con-^ideration 
for the pro-note h v«l failed and tbit the payee 
had no title to negotiate it, is not a ‘holler 
in due course.’ as defined in s. 9 of the Negoti- 
able Instruments Aet, and has no cause of 
action as against the m vkor of the pro-note. 
The latter part of s. 43 of the Negotiable Instru- 
ments Aet has no application to such cases at 
ftll. fSoe also 3 . 46 of the samo Act.) The 
transfer of a mortgage to bn efiootual requires 
registration. (‘29 M. .336. li.) It is the duty 
Of the transferor to execute a * proper convey- 
ancc.' {Vide s. 55 'di, Transfer of Property 
Act. MUTHIA CHETTI v. KASIVAUI SOilA- 
BUNDAra, 10 M L.T. 79. 

(31)— Sa. 9 , 4 (j^ 59 59 — Government pro- 

missory notes bearing forgod endorsement — 


Negotiable Instruments Act. 1881— confinued. 

Burden of proof as to who was holder in due 
course.- Where a negotiable instrument bears 
a forged endorsement, no person can claim a 
title to the instrument, through such endorse- 
merit, because a forged endorsement is a 
nullity and it mu?5t be tnken as if no such 
endorsement was on the instrument. (21 B. 65; 
32 C. 799 ; R.) When once the plaintiff esta- 
blishes that a third party came into possession 
of a negotiable instrument hy means of an 
offence or fraud, the onus of proving that the 
third partv became ‘holder in due course’ 
lies on the defendint. [?ANKU BRHARI SIK- 
DAR V. SECRKT.4RY OF STATE FOR TXDI\ IN 

Council. 36 C. 235 = 1 Ind Cas. 929. 


(32) Ss. 9, 56, 57, 78 -Holder in due course 
of a promissory uote.~Tn b« a holder in due 
course, it is necessary that one must have, for 
consideration, become the pivee, or endorsee, 
before tbe amount mentioned in the note 
becomes pavable. Where the pvvee. by an 
endorsement in correct form, constitutes the 
plaintiff, in his own n uno. the holder of the 
pr’-note. the plaintiff must be held to be 
entitled to the posse.ssion of it in his own name, 
and to recover the amount due thereon, and it 
is immaterial whether in fact the plaintiff is 
acting in his own interest or merely as tbe 
agent of tho payee. I). Bishen CHUNUER v. 
Maung Po Thwe, U B R. 1897-1901. 


\ • 


note, llaojiity of, to real owner of note — Limita- 
tion applicable to a suit against holder— See 

Limitation act 19 O 8 . s. 10 . art. 48. 9 U. 

W.N. 443 =32 C. 799. 


1341 — S. 10 —Payment in due. cour.se. — Where 
the drawees of shahjog hundi made payment, 
although the drawer had notified them by a 
telegram to stop payment until furl her instruc- 
tions, piyment hy them was not a payment in 
duo course within the meaning of s. 10, 
Negotiable Instrumnents Aet I.ALL^ MAL v. 

Kesho Das. 26 A. 493 = A.W.N. 1904 100 = 
1 A L.J, 254. 

f35)— .S’. 13— Promissorj, note — Reference to 
collateral Security -Deposit ot title-deeds as a 
collateral security does not make a promissory 
note the less a negotiable instrument. Rama- 
CHANDRA V. SESHA. 17 M 85. 

(36) — 13. 49 -Pro-note payable on demand 
to particular person— Transfer otherwise than 
by endorsement— Validity.— \ pro-note was 
execute! payable on demand to a particular 

person. Tbe payee transferred the aioto to tbe 

plaintiff by means of a registered transfer-deed. 
Held that, as the pro-note was not payable to 
a specified person or to bearer or to the order of 
a specified p-rson. it was not a negotiable 
instrum'^nt. There w\s, therefore, no objection 
to Its transfer otherwise than bv endorsement 
and plaintiff was entitled to sue on the note! 

Udayar PILLAI V. Muthia Pillai, 7 M.l! 

J. 231« 

(37) — S 9 . 14. 46. iS-Oovernmenl Promissory 
note, transfer of inUrest in.— In Juno, 1903. the 
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Negotiable Instruments Act. 1881— continued. 

plaiDlill endorsed some Government Promissory 
Notes of the value of Rs. ^0,000 to the 
Secretary of Slate (or India as security for one 
B. a Government treasurer. In August 1903, ho 
presented an application to the Deputy Com- 
missioner, in vvnich be slated that he had sold 
the notes to S. that he would endorse the notes 
to S when required to do so, that S had purchas- 
ed ibe notes subject to the Secretary of State’s 
lien, etc. On the following day, S presented a 
corresponding petition to me Deputy Commis- 
sioner, in wUich he stated that he had purchas- 
ed the notes and had a lien on them subject to 
the Secretary of State’s claim. About the same 
lime, the plaintiff, by a letter, requested S to 
dit-count Certain kundis in the name of certain 
firms and S discounted some of them to the 
extent of Rs. 9,000. Subsequently, the plaintiff 
brought a suit for declaration that the notes 
were not liable to attachment in execution of 
the decree of the first defendant, Allahabad 

Bank, against the defendant S- Held, that the 

inttrest of the plaintifi in the noies was trans- 
ferred to S, that the transfer was purely of a 
chose tn aettoK, to which the Negotiable 
Instruments Act diu not apply, and that the 
plaintitf’s suit was not maintainable. JAJAN 

Nath v. the aelahabad Bank, Ld.. 
Lucknow, 9 O.C. m iB). (ii u. :i90, 17 
M. 461, -id M. 544, 24 M . 657. Note, i?.) 

(38) — S. 15 — See No. 11, supra. 

(39) — S. IG— 5eeNo. 29, supra. 

(40j — S. 17 — See No. 18, supra. 

(41) — S. 2G— Nee No. 12, supra. 

(42) — Ss. 26, 27 — Promissory note made by 
one co-parcener of a joint-family, other undivi- 
ded «iem6ers whether liable under Hindu Law. 
—The rule of English law, according to which 
none butihose whose signatures appear ona bill 
of exchange or a negotiable promissory note can 
be sued thereupon, has no application in India 
80 as to precluue the payee of a promissory note 
when suing the maker from enforcing his 
rights against third persons who, according to 
Hindu Law, may, in respect of family property 
in their hands, bo responsible for debts incur- 
red by him. S> 27 of the Negotiable Instru- 
ments Act has no application to a case where a 
person who is not a party to a promissory note 
or other similar instrument is sought to be 
made liable in respect of the money due there- 
under. m consequence of an obligation cast on 
him by his personal law in respect of such debt 
(Per Davies J. dissenting, — Where the name 
of one person alon» appears in a promissory 
note, and be does not purport to make it on 
behalf of any one but bimself, none but such 
person named therein as the maker of the note 
can be held liable to discharge it). KRISHNA 
AYYAR V. KRISHNASAMI AYYAR, 23 M. 597. 
[R., 28 M. 244, 11 C.W.N. 139, 31 M. 343 = 
18M.L.J. 347 = 4 M.L.T. 195, 2 Ind. Cas. 203. 
D.,30 M. 88 = 16 M.L.J. 608 = 1 M.L.T 377 ] 

(43) — S. 27 — See Nos. 12, 23, 42, supra and 
No. 113, infra. 


Negotiable InstFameots Act, 1881 — continued, 

(44) — S. 28 — Word, “Das^cof,” meaning of—" 
Son signing a hundi on behalf of the father 
— Son working with the father in a common 
business. term, “ Daskat”, means that a 
person signing a document signed as managing 
clerk on bedalf of the principal, and no 
personal liability can attach to him from that. 
Where a son signs a hundi on behalf of his 
father and it is also found that the father and 
the son have been carrying on the business in 
apparent unity, held that the son is equally 
liable with the father for the debt. SiLLEMAN 
DATOO V. ISO MUSO, 2 S.L.R. ll. 

(45) — S. 28 — Pro-note — Executant — Descrip- 

Hon as agent in the body of document — Signa- 
lure unqualified — Personal liability— Suit on 
pro-note — Prayer in plaint for decree against 
principal or against agent in alternative — 
Subsequent prayer tor aecree against litter 
personally as maker of the note— Conversion 
of suit — Amendment-- Whether allowable. — A as 
the agent of B and 0 signed a pro-note in 
favour of G, for the price of cioihs supplied by 
G, to the mother of B and C for the use and be- 
nefit of the latter. In the beginning of the 
pro-note A described bimself as the agent of B 
and C but did neither sign the pronoto as such 
agent nor did he use language in the recitals in 
the body o! the pro-uote expressly stating that 
he did not intend to make bimself personally 
liable. G brought a suit against A, B and C, 
and prayed inter alia that A may be m^de 
liable m the alternutive. The plaint as origi- 
nally framed aid not seek to make A liable 
as the maker of cbe pro- note, bat subsequently 
ail issue was framed regarding the liability of 
A as ihe executant of the pro-note. Held, Per 
Sadasiva Iyer, J. (Sundara Iyer, J. contra} ; 
that a man putting ‘ his unqualified signature’ 
to a negotiaDle in&trumeut cannot be allowed 
to escape personal liability, unless he clearly 
and unmistakeably indicates on the instrument 
taken as a whole that he did not undertake any 
personal liability (20 M L.J- 144. (lyll) 1 
M. W. N. 143, (19091 1 K.li. 73. 4 Ex. 

102, 5 M, and S. 345, 33 M- 88; H) 

and (ii) that the adattional is^ue regarding A’s 
personal liability was properly allowed to be 
raised in the Court below. Held, Per Sundara 
Iyer, J. — Tbac A was not personally liable, be- 
cause the pro-DOto itself indicated that A signed 

it as agent and that he did not intend to incur 
personal liability. According to English Jaw, 
words should be added to the si^nafure indicat- 
ing that the executant signs for or on behalf of 
a principal. But the Indian Act does not require 
this, but only an indication, not in the signature, 
but anywhere in the bodyofthe document, that 
the executant signs as agent. The words of s. 28, 
Negotiable Instruments Act, should bo given 
their plain and ordinary meaning. It is not 
justifiable to rtquire in India that there should 
be words added to tbe signature to show that it 
is that, of the principal and not of tbe man that 
puts it. (20 M.L.J. 144, (1911), M.W N. 143 
(1903;, K.B. 73, 4 Ex. lOQ, 5 M. and S. 346, 

30 M. 88, R.) Tbe lower Courts were wrong io 
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allowing the additional issue to be raised, hav- 
ing regard tc* the alleganotis in the plaint which 
sought to make A liable merely as the agent of 
BandC. R.P. Koniotti Naliker v Jutu 
Gopalaiyar. 23 M L.J. 417 = 12 M L T 367 
= 11912) M.W.N. 984. 

(46} S. 28 — See Nos. 12, 13, supra. 

(47) — S. 30 — fo hundis— Hundi 

drawn by manager of joint Hindu family— 
Notice of dishonour to drawer necessary.— The 
Negotiable Instruments Act. in the absence of 
local usage to the contrary, applies to hiindis. 
(6 A. 78 ; ii.l [/?., 1 S L.R. 57]. A member 
of a Hindu family whom it is sought to make 
liable by a suit on a /lundi drawn by the mana- 
ger of the family, is entitled to urge thicno 
notice of dishonour had been given to the 
manager fri rawer) so as to m »ke the Utter liable 
Under s, 30 of the Negotiaole Instruments Act. 
KRISHNASHET V. Hari Val.II, 20 B. 488. [R. ' 
23 M. 597. F.B.. 30 C. 977.] 

(48) — S. 30— See No. 18, supra, 

(49) S5, 30. 39 and 86 — Hundi payable at 
sight— Liability of drawer where holder agrees 
to an agreement with acceptor for payment — 
Notice of dishonour, omission to give. — Discharge 
of drawer —Where the acceptor of a hundi 
payable at sicht at first accepted the hundi 
unconditionally, but. subsequently, said he 
would piy in ihroo days' time, and the holder 
of the hundi agreed to this arrangement of 
which, however, he did not give any notice to 
the drawer, and where, the acceptor having 
failed to pay the amount of the hundi within 
the three days, the holder did not give notice of 
dishonour till after 10 days: Held, that tbo 
conduct of the hoJd-.'r discharged the dra wer 
from his liability under the hundi according 
to the terms of ss. 30, 39 and 85 of the Nogo- 
tiable Instruments Act. ASKARAN Baid v. 
PlYAR Bux. 12 C.W.N. 644 = 8 C.L j. 163. 

(50) Ss. 30, 93, 98 — Notice of dislumour 
When can be dispensed with. — Onus of proof 
that party suffered damage, on whom lies. ■ It is 
plain from the terms of ss- 30 and 93 of the Act, 
that notice of dishonour should be given to tbo 
drawer of a hundi to give the pUintifI a cause 
of action, and notice can only be dispensed with 
under the circumstances mentioned in 8.98. It h 
for tho plaincifT (cho piyoei, to show that notice 
Was given or that tho defendant, drawer, could 
not suffjr damage for want of it. It h not for 
ha def-mdant, the drawer, to show that ho h is 
Buftorod damage (or w mt of notice. AMIRUDDI 
BEHARIv. Bxhadoor khan. 30 C. 977 = 7 
'> WN. 878, (6 A. 78. 20 B. 488, F.) 

. Ss. 30, 93, 98 (c) — 7i7ofice of dishonour 

the drawer — Damage — Durden of proof — 
^sue— Material irregularity— s. 70 (a) of Act 

1884 as amended. — Hell that: — 
Absence of formal notice required to be given 
under a. 83 and 93 of Act XXVI of 1881, to the 
rawer of a dishonoured hundi, is not a fatal 
ar to its holder’s suit brought against the 
rawer, as the obligation created by these two 
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sections is qualified by 9. 98 (c). which lays 
down that no notice of dishonour is necessary 
when the pirty charged could not suffer damage 
for want of notice An omission to regarl tho 
qualification of an obligation created bv law 
and to frame a definite issue in connection 
therewith amounts to material irregularity. 
So in a suit by the holder of a dish noured 
hundi, whero no notice ot dishonour has been 
(liven to the drawer, the burden of proving 
that the party charged could not suffer d imago 
for want of notice is on the plaintiff, and there 
should be a definite i-^sue on the pome. J aND \ 
Ram v. Toda Mal. 96 P. W. R. I9ii. 

(52) Ss, 30, 93, 98 (c) — Notice of dishonour 
to the drawer— Damage— Burden of proof- 
issue.— inn. suit by the holder of a dishonoured 
hu'idi. where no notice of dishonour has been 
given to the drawer, the burden of proving that 
tho party charged could not suffer damage for 
want of notice i.s on the plaintiff, and tbero 
should be ;» definite issue on the point, 
Janda Ram v. Toda Mal, 173 P L R. 1911. 

(53) — S. 31 — Drawee's liability to the 
holder— Construction of hundi.— Tho remedy 
of a holder of a cheque that has been disho- 
noured is agiiust the drawer, and not again.st 
tho drawee who refuses payment, as there is 
no privity of contract between them. MAUNtJ 
PK V. CHRLLAPPA CHETTV. U B R. 1902 — 
03. Yol II, Civil Negoti^^ble Instruments. 5. 

(54)— S 32— See Nos. 18. supra and No. 77, 
infra. 

(55) — .S's. 32. 37 -Bill of exchange— Holder and 
acceptor— Accommodation acceptor — Contract 
to treat the acceptor as surety— Principal and 
surety. — The general rule is that the acceptor 
of a bill of exchange ig the priiicipil debtor 
and tbo drawer the surety. A contract to tho 
contrary may be entered into between these 
two partie.s inverting their positions, and such a 
contract may be proved in proceedings between 
them. No such contract can bo sot up as 
between the acceptor and the holder. Mere 
notice of the defendant’s position as an accom- 
modaiion acceptor i.s not sufficient to preclude 
tho holder from treating him as a principal 
debtor. Ho cannot be so precluded, in tho 
absence of evidence proving that there is a 
contract under which be is bound to treat tho 
acceptor as a surety. BELLEW v. Bank OF 

Upper India, Limited, Lucknow 13 0 C 
206 = 7 Ind Gas. 727. 

(56)— 5s. 32 and 45— Dill of exchange Fail- 

ure of acceptor to pay-Suit for compensation— 
Maxntainabiliy by irawr^r—Plea involving cof- 

lateral enquiry.— PhiintiQs drew n bill upon a 

bank, which was accepted by the defendants for 

value of certain articles supplied to the defen- 
dants. and at tho same time, plaintiffs guaran- 
teed to replace defective ariicles. ifany. supplied 
by them. On tbo bill being presented for pay- 
ment, the defendants dishonoured it on the 
ground that tho articles were defective. Plam- 
tiffs sued tho defendants upon the bill, without 
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the bill having been assigned to them by the 
Bank. Held, that the plaintifTs being drawers 
of the bill were parties to the same, and having 
suffered loss by the failure of the defendants as 
acceptors to pay the amount of the bill at 
maturity, were entitled to be compensated by 
the defendants under s. 32 of the Negotiable 
Instrumeuts .\ct. 18SI, HAd, also, the amount 
due in money in respect of the defective articles 
supplied . cannot be ascertained without colla- 
teral enquiry and the defendants cannot there- 
fore la se this plea of failure of consideration, in 
these proceedings, under s. 45. of the Act. 

Messrs. Schroder Smidt &;co. v. Messrs- 

J. SVAMOUR & Co., 2 Sind. L.R. 53. 

(57) — Ss. 32, 50,120,iind 121 — Payee of pro^note 
henamidar for anoOier — Bight of payee to sue. 
— Where the payee of a pro-note is merely the 
henamidar for -another in respect of the amount 
due under the note, such ptyee cannot maintain 
a .suit against the drawer of the note for the 
money due thereunder. GanaPaTHY N.AYAKAR 
V. SaMINADHA PILLAY. 7 M.L. J. 64 =C R P. 
No. 578 of 1895 {Overruled, ZO M. 88=16 
M.L.J. 508 = 1 M L.T. 377 ; Diss., 28 M. 205 = 
15 M.L.J. 24U.j 

(58) — S. 33 — See No. 17, supra. 

(59) — S. 85 — Civ. Pro. Code {Act V of 1908). 
O. Vn, r. 16— Hundi — Lost hundi, suU on — 
Coviinxsson Ageyit—LiabiUty of — When he is 
also payee and endorsee of the hundi - Indem- 
nity of, required from plaint\(f — Mercantile 
usage — Burden of proof — i?etjision — Civil cases 
'—Punjab Courts Act (X VlII of 1884), s. 70 
(1) (6)— Emdtrtf/s 0 / fact— liespondent can urge 
grounds in suvport of decision of lower Court , — 
At the hearing of an -appeal admitted under 
s. 70 (1), (6) of the Punjab Courts Act. tbo 
petitioner cannot contest the lower Court’s 
decision on findings of fact But it is open to 
the respondent to support the decision on any 
grounds, including those decided by the lower 
Courts in favour of the petitioner. A Commis- 
sion Agent, through whom a Aumii is bought, 
is liable to the purchaser for the amount of 
the huTtdi, when bo is payee and indorsee of 
the same. If he sets up a plea that entry of 
his name in the hundi is benami and he is not 
liable by mercantile usage, ho must prove that 
the entry is 6<'riami and that bis liability is 
excluded by mercantile usage. Under O. VII. 
r. 16, of the Civ. Pro. Code, a plaintiff 
basing his suit on a lost hundimast furnish 
security against possible claims DURGA DAS 
V. Kanshi Ram, 166 P.L.R 1912. 

(60) — 5s. 35. ^Z—Cheque— Liability of en- 
dorser. — Where a person endorses a cheque in 
blank at the request of the drawer, under the 
impression that it is only a formality, that he 
would incur no liability thereby, and that 
otherwise the cheque could not be cashed, and 
such blank endorsement is subsequently con- 
verted into a special endorsement without bis 
knowledge and consent, the party who pays the 
cheque would be entitled to recover the amount 
from the endorser, even though the latter had i 
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received no consideration. ROHILKHAND AND 
Kumaun V. row, 7 a. 490. FB. = A.W.N. 
1835, 101. 

(61) — S. 37 — Sfee No. 55, supra. 

(62) — S. 39— Sec No. 49, supra. 

(6.3) — Ss. 42 and US. cl. (a\— Reference by 
Lower Court— Question of Law, precise and gene- 
ral statement of —Civ. Pro. Code s. 617 — Pro- 

mis.sorj/ 7iote not negoliable- Consideration--Nego- 
tioble Instrument — Presumplnn. — “In making a 
reference under s. 617, Civ. Pro. Code, the precise 
question of law or usage having the force of law 
must hi formulated, and a general question with- 
out stating the precise question arising in the 
case should not be referred. “(15 B 376 :E.)Wher 0 
a promissory note which is not negotiable 
alleges a deposit of cash as tbo consideration 
fit the note and that consideration fails, the 
I document will create no obligation between the 
parties even if it were negotiable under s. 43 of 
the Negotiable Instruments Act. It is only in 
the case of a negotiable instrument that the 
pre.sninption arise.s that it was made or drawn 
for consideration. CHOCKEN v. CoOMARAPP.A 

ChETTY. L.B R. 1893-1900, 537, (15 B. 376, 
Appr.) 

(64) — See Nos. 24. 30. 60, supra. 

(651 — Ss. 43, 53, 99. and 1 18 -iVoficc o/ dis- 
honor, absence o^. — Neither presentment nor 
notice of dishonor is necessary if it is shown that 
at the time when the hundi was drawn there 
were no funds belonging to the drawer in the 
hands of the drawee (s. 93-c of the Negotiable 
Instruments Act. 1881 ) Under s. 113 of the 
Negotiable Instrument Act, 1S81, the presump- 
tion is in favour of the bolder in due cour-e ; 
and under s. 53 o( the Act any subsequent 
holder whether for or without consideration 
stands in his shoes and can enforce bis rights 
against tbo drawer. SURRAO v. SiTARAM, 2 
Bom. L.R 891. 

(66i— S. ‘ib— Consideration— Partial failure 
— Coll iteralenguiry, portion not ascertainable in 
money without— Summary suit — Civ. Pro. Code. 
1903, O. XXXVII -Lcauc fo defend— Whether 
allowable, — In a suit under O. XXXVII, Civ. 
Pro. Code, (1908). on a hundi. the defendant 
applied for leave to defend, on the grounds 
that the suit hundi and some other hundis were 
executed in consideration of the defendant 
getting a lease, subject to certain conditions to 
be fulfilled by the plaintiff, of a garden for two 
years, and that it was agreed that plaintiff was 
to bo paid only if he performed his cart of the 
contract, and that, owing to plaintiff’s default 
in the performance of his part of the contract, 
there was a failure of consideration and that 
consequently, plaintiff cannot recover. It was 
found that there was only a partial failure of 
consideration. Held, that, under s. 45, Negoti- 
able Instruments Act. where there has been a 
partial failure of consideration, it is only where 
that part is ascertainable in money without 
collateral enquiry that redaction can be m»de, 
and that the defence could not avail in this 
case, because, except by collateral enquiry, 
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that part could not be ascertained in money. 

N.J.R. SETHNA V. Ladak Khaku, 4 S.L.R. 
147. 


(67) — S. 45— See No. 56, supra. 

(68) — S. 46-See Nos. 25. 26,30. 31, 37. 
supra. 


(69) — Ss. 46, 47, 48, tO— Negotiable instru- 
ment if may be transferred by registered deed of 
gift—Transfer of Property 'Act (IV of 1882). 
3. 123 — Mode in which transferee may enforce 
his rights— Evidence Act (I of 1872), s. 92— 
Oral ^idence to prove deed of gift to be donatio 
mortis cause. — When the bolder of a Govern- 
ment promissory note purported to transfer it 
to another by a registered deed of gift. Held 
—that though there was no endorsement and 
delivery as contemplated by the Negotiable 
Instruments Act, there was a valid transfer of 
the document as a chattel, and the transferee 
wa? entitled to it and to the property referred to 
iu it. (How such a voluntary transferee is to 
enforce recognition of his title and payment of 
the note, not decided ) Delivery of the property 
is not necessary where the gift is by a registered 
instrument. Oral evidence is not admissible to 
prove that a document which in terms is an 
out’and-out gift was really meant to bo dona- 
tio mortis causa. BENODE KISHORE GOSWAMI 
V. ASUTOSH MUKHOrADHYA, 16 C.W.N. 666. 

(70) — 8- 47 — See No. 69. supra. 

(71) — S. 48-&'ee Nos. 36. 37. 69. supra. 

— S. 50 — See NOS. 26. 57, 69, suiira. 

(73) — 51 — Promissory note payable to two 
persons — Endorsement by one payee in favour of 
the other — Suit by endorsee os such— Right of 
endorsee to sue as assignee of chose in action — 
Admissibility of endorsement as evidence of 
oistpnmen/. — Suit on a promissory note pay- 
able to order executed in favour of two persons. ' 
One of the payees having obtained an endorse- 
ment of the note in bis favour from the other, 
sued to recover the amount duo on the note. 
Held that as endorsee or as one of two joint 
payees the plaintiff could not sue on the note, 
but as assignee of the actionable claim he 
®ight sue to enforce it. The endorsement 
was evidence of assignment by way of release. 

Muhammad Khumarali v. Ranga Rao, 

24 M. 634. [Appr , 28 M. 544 = 15 M.L.J. 
004: R., 28 M. 244, 144 P.R. 1906=106 
P.L.R. 1907. 17 M.L.J. 393.] 


(74) 5-51 — Transfer of promissory note other- 

wnse than by endorsement— Right of transferee 
to sue on note.— The transfer of a promissory 
note payable to order, otherwise than by means 
of an endorsement thereon is an assignment of 
a chose in action. The assignee takes the 
rights which the assignor bad to convey, and 
can sue on the note in his own name. But ho 
does not obtain the title which an endorsement 
would give him. RaMACHANDRA RaO v. 

Rowthan. 24 M. 637, Note. (11 M. 
f-4ppr., 28 M. 544 = 15 M.L.J. 384 : 
R., 24M. 664, 9 0.0. 176.J 

0. VII— 55 


Negotiable Instruments Act, continued. 

(7 5) — S . bZ— Promissory note— Consideration, 
Presumption as to- Holder in due course 
— Transfer of the note by a holder in due course 
j —Right of the transferee under s. 53.— The 
presumption is. that a pro-note was made for 
consideration, and if this presumption is not 
rebutted, the pro note must be taken to be 
supported by consideration. If a pro-note is 
made for consideration, and is payable to the 
payee or bis order, then the payee is a holder in 
due course. And when such holder in due 
course transfers the note to another person, 

the latter acquires all the rights of the former 

under s. 53 of the Act. ViNDA MURI (rUR- 
RAMMA JEENAUSKTHI v. VEERARAGHA- 
VALU, 5 M.L.T. 300 = 1 Ind. Gas. 621. 

(16) — S. 53 — See No. 65, supra. 

( 1 53, 134 , 32 and 7 — Rills of ex- 

change — Acceptance by drawee — Acceptance 
taken on copies of bills not a valid acceptance — 
Bills eyidorsed over to a drawee in case of need 
—Holder tn due course— The drawee can main- 
tain the swif without disclosing his principal us 
a holder in due course— Bills accepted need not 
be dishonoured and protested— Liability of ac- 
ceptor at maturity of the bills— Assent not signed 

on bills but on copies— Assent not valid.— The 

plaintiff sued to recover on certain bills drawn 
on the deftndant and endorsed over to the 
plaintiff, the defendant having failed to pay 
them. In one of the suits, the acceptance by 
the defendant was signed upon the original bill 
but In others it was merely on copies of the 
bills. The lower appellate Court threw out the 
first suit on the grounds that the plaintiff was 
suing as agent for the London firm B’racis 
Times and Co., without disclosing bis princi- 
pals, so that the suits were defective in form, 
and, secorjdly,' that the suits were not compe- 
tent as the bills had never been dishonoured 
and protested. Tbe remaining suits were 
dismissed upon the ground that the acceptance 
was written on copies of the bills. Held, 
(1) that the bills were indorsed over to the 
plaintiff by the Banks in whose favour they 
were drawn, so that he was a holder deriving 
title from tbe holder in due course ; and as 
such be was competent to sue under s. 63 
of the Negotiable Instruments Act, 1881. 

|2) That tbe bills were made payable in Bom- 
bay. and, consequently, under ss. 134 and 32 of 
the Act the acceptor became liable at the matu- 
rity of the bills. Presentment is not necessary 
to charge the acceptor. The acceptor was the 
principal debtor and his liability was indepen- 
dent of presentment. (3) That whereas s. 7 of 
tbe Act lays down that the acceptance shall be 
signed either upon tbe bill or upon one of its 
parts, the defendant’s assent was signed only 
upon copies of the bills ; and thus a material 
requirement of the law was omitted with the 
result that there was no valid acceptance. 

ardeshir Sorahshah Moos v. Khushal 
Das Gokuldas. lOBom. L.R. 268 = 32 B. 247. 

(78) -8. 5iSee No. 27. supra. 

(79) — 8. 56 — See No. 32, supra. 
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Negotiable InstruraeDts Act, i^^i^continued. 

iSOi — S. 58 — Fraud. — Plaintiff brought a 
suit on two promissory notes made by the 
defendant R in favour of the defendant M. 
Plaintiff’s case was that the two promissory 
notes were endorsed over to him by M. that he 
gave consideration for them, and that, therefore 
be was entitled to succeed upon both of them 
against R, the maker and M. the payee. R 
pleaded in defence that he contemplated the 
institution of a suit in the Court to recover a 
large sum of money from a person whom he 
believed to be his debtor, and that as funds 
bad to be raised for the purpose of that legal 
proceeding, these two accommodation promis- 
sory notes were made between himself and M. 
the payee, the object of the transaction being to 
obtain cash thereon from any person who could 
be got to discount them, and that there was a 
fraud committed subsequently in respect of the 
proceeds obtained from the plaintiff by way of 
discount for the notes. Held that there was no 
fraud such as would bring the case within the 
provisions of s. 58 of the Negotiable Instruments 
Act. that at the time when M took the pro- 
notes to the plaintiff for discount, he did what 
be was entitled to do, and indeed what he had 
been empowered by the maker to do, namely, to 
get cash for them, that there was no antecedent 
fraud subsisting at the time which could affect 
a person discounting them, that if there was any 
fraud or offence committed subsequently in 
respect of the proceeds obtained from tbe plaintiff 
by way of discount for the notes, the fraud, if 
there were any atall, consisted in tbe misappli- 
cation of those proceeds, and that, however 
responsible ^1 might have been to R for mis- 
conduct in thus applying the funds obtained, 
that was not such misconduct as could properly 
be held to affect the plaintiff, and would not 
constitute tbe fraud or offence contemplated by 
8. 58 of the Negotiable Instruments Act, and 
that therefore the plaintiff should succeed. 
PITAM MAL V. Ram CHANDER, A.W.N. 1886. 

34 . 

(81) — S. 58— See NOS. 31, 33, supra. 

(82) — S. 59 — See NO. 31, supra- 

(83) — S- 61 — Hundi payable at sujht or on 
arrival at certain place — Time of presentation— 
Reasoruible time— Delay — Liability of drawer . — 
By tbe general law, there is nospecific time with- 
in which a hundi, payable at sight, or payable 
on arrival at a particular place, is bo be present- 
ed. S. 61 of the Negotiable Instruments Act 
leaves the law as it was before. In deciding 
whether a hwndi has been presented within 
reasonable lime, the situation and interests of 
both the drawee and the bolder must be con- 
sidered, as also tbe distance of tbe place of 
presentation from where it was drawn. In tbe 
above case, where the hundi was presented 25 
days after arrival and dishonoured (the drawee’s 
firm shortly thereafter becoming insolvent), 
held there was not such delay as to absolve 
the drawers from liability. MUTTY LAIiI, v. 
CHOGEMUIiL, 11 C. 3W. 


Negotiable lestrumenta Act, continued. 

(84) — Ch. V. s. 63— Hundi, scope of — Drawer 
and draxoie satm person— No notice of nishon- 
our necessary— Dishonour Oy non-acceptance is 
itself cause of action for suit against drawer — 
Payee need not wait till maturity .—Present- 
menc for acceptance must always, and in every 
case, precede presentment for payment, and 
the drawer of a bill contracts that whenever 
the bill is duly presented, it will, subject to 
the provisions of s. 63 of tbe Negotiable Instru- 
ments Act, be accepted. The several sections 
in Oh V relating to presentment for payment 
pre-suppose ch it the bill has not been already 
dishonoured by non-acceptance. When it is 
dishonoured by non-acceptance, as well as 
when it is dishonoured by uon-paymeut, tbe 
provisions of Ch. VIII come into play. Al- 
though there is no such explicit declaration of 
tbe law upon this subject contained in the 
Indian, as iu s. 43 (2) of the English Act. still, 
the whole scope and leuor of Oh. VIlI of tbe 
Indian Act, appear to contemplate the same 
result as is there declared to follow from non- 
accept-mce. No notice of dishonour is required 
where, as in this case, tue drawer and the 
draweeof a hundi are the same person- On di.s- 
hoDour by non acceptance of a hundi payable 
at a fixed date, the right to sue the drawer 
immediately accrues and is complete, and 
there is no need to wait till the maturity of 
the bill, or to present it to the drawee for pay- 
ment. Ram rau.ii Ja.mhhekar v. Pral- 
HADDAS SUBKABAN, 20 B. 133. 

(85) — S> 64 — Cause of action — Promissory 
note. Suit on — "Draxver,'" Legal representatives 

— S. 64 of the Negotiable Instruments 
Act is not applicable to a suit based on a pro- 
missory note payable on demand and not 
payable at a specified place. (148 P.R. 1883, 
R.) Tbe word “drawee” in the section inclu- 
des tbe legal representatives of a drawer. Hari 
SINGH V. NaRAIN SINGH. 120 P.L.R. 1903 = 

60 P.R. 1903. 

(86) — S. 64 — Presentment for payment — 

Necessity for presentment— Suit upon bill not 
presented. — One B.H. drew a bill of exchange 
on the Agra Savings Bank payable at ninety- 
one days. The bill was accepted by one F.A. 
There was no special condition that the bill 
was to be presented at any particular place or 
at any particubar time. Toe bill was never 
presented for payment, but after maturity a 
suit was brought on tbe bill against the accep- 
tor. Held, that the suit was sufficient demand 
and DO presentment was necessary FARZAND 
ALI V. The AGRA SAVINGS BANK, A.W.N. 
1896,201. [F.. 21 A. 450.] 

(87) — Ss- 64. 56 — Non-presentment of promij- 
sory note for payment at maturity — Effect on 
maker's liability. — Where a promissory note is 
not presented for payment at maturity as re- 
quired by s. 66 of the Act, the maker of the 
note is not thereby relieved from his liability. 

S. 64 of the Aot exempts from liability to the 
bolder, in default of presentment, only parties 
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other than the maker of the note. Phul 
Chaxd V. Ganga Ghulam, 21 A. 450 = A. W. 
N.1899, 1S7. {A.W.N. 1896. 201, 13 JI 172, i2.) 

(88) — S. 66 — No. 87. supra. 

(89j — S. 74 — See No 5, supra, 

(90) — S. 7*^ — Endorsee as holder— Payment. 
— An endorsee of a negotiable instrument is the 
holier there if. and under 9. 78 of the Act. pav* 
ment must be made to the bolder. VoLETl 

Sreeramulu V. Gunrsv Venkata Redoy, 
8 M. L. T. 247 ---8 Ind. Gas. 353. 

(91) — S. 78— See NOS. 18, 23. 24. 26, 32. 
supra. 

(92) — S. 79 —Interest when rate specified — Pay- 
ment hy instalments. — S. 79 of the Negotiable 
Instruments Act gives a Court no option to dis- 
allow interest, where a specified rate of intece.st 
is provided for in a pro-note. VVnere the prin- 
cipal sum lent was Rs. 40 and a sum of 
Rs. 74-10-0 had already been paid as principal and 
interest, tbe debtor’s application to bo allowed 
to pay by instalments was allowed. GOVIND- 
JEE V. C. Ko Po Yee. 11 Ind Gas. 891. 

(93) — S. 79 — Pro-note — Interest. — When tbe 
maker of a pro-note h id entered into the con- 
tract knowingly, the interest must be allowed 
at the rate specified in the pro note, until Rome 
date after tbe institution of tbe suit. But there 
is no obligation on the Court to grair the speci- 
fied rate of interest until the date ot realization 
or up to the date of decree. HARSA SINGH v. 
MAUNG AUNG Gyi U.B R. 1892 -96, 591. (4 C. 
137. R.) [R., U. B. R. 1892-1896, 300] . 

(941— s. 79— See Contract act, s. 74. U.B. 
R. 1892—1896, 300. 

(95)— S. 80— Evidence Act, s. 92, proutso 2 — 
Negotiable instrument silent as to interest — 
Separate oral agreement as to interest wh'ther 
can be proved— Separate entry as to interest in 
sahukar’s or broker’s booh whether vtoof of 
written agreement — Rata of interest when ins- 
trument silent — Remand for fresh evidence when 
not to be allowed. — Whore a suit is bisel ou a 
negotiable instrument which is a document of 
a formal character, the existence of a separate 
agreement as to any matter on which tbe 
instrument is silent, cannot be proved under 
8. 92 of the Evidence Act, as proviso 2 to the 
Bection would not apply to the case. (29 A. 

38 P. C. = 4 A.L J. 29 = 5 C.L.J. 7 = llC.W.N. 
106 = 9 Bom. L.R. 1 = 1 M.L.T. 427 = 17 M.L. 

J- 36, D ) A Shah Jog fiundi is an instrument 
of a formal obacaoter, and where it is silent as 
to interest, a separate oral agrosmout for pay- 
ment of interest cannot bo proved in virtue of 
proviso 2 to 8 92 of the Evidence Act. But 
interest at 6 ner cent, per annum will be allowed 
i^dor s. 80 of the Nogo'.iable Instruments Act. 
Where a hundi does not contain the rate of 
interest, but suob rate is entered separately in 
the books of the aahukar and the broker, this 
entry by itself would not be sufficient evidence 
of a written agreement between the parties to 
^y interest at the rate therein mentioned. 
Whore it would be dangerous, in tbe opinion of 


Negotiable Instruments Act, 1881— continued. 

the Appellate Court, to allow the production of 
fresh evideuce on a point in re.^pect to which 
the necessary proof ought to h ive been adduced 
in the lower Court, and a reman i, if allowed 
would open the door to the production of fahe 
evidence, the request for a remand should be 
refused. KiSHORE Ch.VND v. PtURDITT^ 
Mal, 165 P.L R 19J1. 

(96)— S. 80— Nattukoltai way ct 

signing and drawing bills— Bill of exchange - 
Construction — Interest- Independent agreement 
—With regard to tbe Natukottai Chettie.s who 
carry on most exlcusiv’e business by means of 
agents in diSercnt p.art^ of India. 'it is well 
known that they trade under names made up 
of a series of initial.^. In firm transactions, the 
initials, which are the name of tbe firm,’ are 
prefixed to the name of the signatory, and this 
IS the ordinary way in whicn documents arc 
signed on behalf of tho.^e firms, and may even 
he said to bo the ordinary way in which those 
firms sign. In considering whether a signature 
in a bill is that of the principal or agent by 
whose hand it is written, the construction 
most favourable to tbe validity of the instru- 
ment must be adopted. S. 80 of the Negoti- 
able Instruments Act does not affect the 
validity of collateral agreement to pay interest 
at a specified rate as to which the hundi is 
silent. MaNGUMAL JESSE SiNGH v. A L 
V.R.C T. Firm, 4 M L.T. 309. 

(97)— 5. 80 — llundi, suit on— Collateral 
agreement as tc interest— Rate of interest — The 
Usury Laws Repeal .let (XXVIII of 1985) 
Evidence Act {I of 1872). s. 92. prou.!(2)— Hundis 
upon which a suit was brought wore silent as 
to interest. But it was proved that in accord- 
ance with the custom of the district tbe parties 
had entered into a collateril agreement, 
embodied in written document.s. that the hundis 
should boar interest at 30 per cent, per annum, 
//efd— That 8. 80 of the Negotiable Instruments 

Act, being an enabling section, was no bar to 
the recovery of interest at the above rate 
Goswami Sill Ghanshia.m L\l.ji v Ram 
Narain. 1! C.WN 105. P.G -29 A 33 = 17 
M.L.J. 33 = 4 A.L.J. 29 - 1 M L.T. 427 = 9 Bora 
L.R. 1=5G L J. 7 

(98) — 5. 80-Prc.sump(ion as to interest when 

pro-note is silent— Oral evidence of contempora- 
neous^ agreement to pay interest , admissibility 
of— Evidence Act, s. 92, prov. 2. — Where there 
is no mention in the pro-note of thfl rate of 
interest, interest at G percent, is payable under 
s. 80, Negotiable Instruments Act, and oral 
evidence is inadmissible to prove a contempora- 
neous agreement to pay interest at a certain 
rate. FATUMA BiHI v. HANUMANTH \ Row 
17 M.L.J. 298. (30 C. 446, D.) 

(99) — S. 80— Rate of interest to be allowed. 

— In the absence of a special contract con- 
tained in a hundi, tbe rate of interest allow- 
able to the plaintifi in a suit thereon is that 
mentioned in this section, viz.. 6 per cent per 
annum. RAM DAS v. Mathra DA8. 6 P L R 
1903. 
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(100) — S. 80 — Collateral agreement as to pay- 
ment of interest — Overriding the provisions of 
statute. — No agreement of parties, not embo- 
died in a negotiable instrument, can override 
the provisions of s. 80 of the Negotiable Instru- 
ments Act. Where in a promissory note no 
mention was made as to the rate of interest, 
but there was a collateral agreement, for the 
payment of interest at 4 per cent, per mensem, 
held, that only 6 per cent, per annum should 
be allowed. BASANTI BllU v. 3HEO MANGAL 
ParsHAD. 6 A.L.J. 233 = 2 Ind. Caa. 199. 

(101) — S. SO — See INTEREST — cases 
WHERE INTEREST WAS NOT SPECIFICALLY 
PROVIDED FOR, 23 M. 18. 

(102) — S. 80 — Suit on Hundi — Interest — 
Costs— PROVL. S.C. Courts act, i 887, 
s. 25, 113 P.L.R. 1911. 

(103) — S. 83 — ‘ All previous parties' — 
Construction of the phrase — Whether includes 
drawer— Rule as to presentation jor acceptaiuie 
and payment — Whether applies to hundis 
payable after a certain number of days. — The 
words * all previous parties,’ appearing in 
s. 83, Negotiable Instruments Act. should 
be construed as including the drawer. S. 83 
applies only to bills of exchange in which 
acceptance by the drawee is obligatory, and 
does not apply to the hundis of the usual 
type payable after a certain number of days. 
KHAN CHAND V. GOLAB RAM, 39 P R. 1911 
(Cii?U). (19 P.R. 1888, R.) 

(104) — S. 85 — See No. 18, supra. 

(105) — S. 8G— No. 49, supra. 

(106) — S. 87 — Misconstr-uction of section — 
High Court — Revision— Civ. Pro. Code (Act V 
of 1908), s. 115. — The fact that a Subordinate 
Court, in trying a suit, has misconstrued s. 87 
of the Negotiable Instruments Act, is not a 
ground for interference by the High Court in 
revision under s. 115 of the Civ. Pro. Code, 
1908. Venkata Subramaniam v. Kanchi 
RAJU, 12 Ind. Gas. 138. 

(107) — S. 87 — Promissory note — Plaintiff's 
deceased father's name inserted, instead of plain- 
tiff's as promisee, by mistake — Evidence to 
prove mistake and the real intended promisee — 
Admissible. — In a suit on a promissory note, 
the plaintiff wanted to show that his deceased 
father’s name was entered as the promisee, 
instead of his own name, by a mistake of the 
writer. The Sub-Judge dismissed the suit on 
the gronnd that be must first bring a regular 
suit for the rectificationof the promissory note. 
In revision, held (1) that there is no neces- 
sity for such a suit ; and (2) that evidence can 
be given to show that there was such a mistake 
as is alleged by the plaintiff and that, by the 
promisee named in the pro-note, the plaintiff 
himself was intended. GOPAL ROW Gadey 
Ram Sahib v. Verappan' Servai Karan, 
(1911) 2 M.W.N. 556 = 10 M.L.T. 522. (30 M. 
88, D.) 

(103) — S.87 — Liability of stranger signing bill 
nr note— Pro-note — Addition of new maker , — 


Negotiablelnstraraents Act, 1881 — continued. 

The Indian Act differs from the English Bill 
of Exchange Act fs. 56) in not containing any 
provision for the liability of a stranger signing 
a bill or note. According to the English Law, 
a stranger, who signs a note or bill, incurs the 
liability of an endorser. The addition of a new 
maker is doubtless a material alteration. But 
where a pro-note is signed by two persons as 
makers, and whose names are also mentioned 
in the body of the note, the adding of a third 
person’s name as a m^ker without mentioning 
his name in the body of the note, is not a 
material alteration. MA KIN v. C.T.L. ADA- 
QAPPaChetty. U B.R. 1902-1903, Yol. II, 
Civil, Negotiable Instruments. 1. 

(109) — S. 87 — Signing a pro-note at different 
times. — The signing of a pro-note at different 
times renders the note void as against any one 
who was a party to the note, and a suit found- 
ed upon it is not maintainable. MAUNG Pe 
V. Maung SHWE AUNG. L. B.R. 1893-1900, 
627, 

(110) — S. 87 — Material alteration. — A note 
signed by more than one person and running 
“ I promise to pay,” is several as well as joint. 
But when a note is not only in the singular but 
also specified the person promising to pay by 
name, the addition of a signature to such a 
note, without alteration in any way of the body 
of the note, may not convert it into a joint 
note made by more than one maker. Such an 
addition is not a material alieration. Ko PE 
Twe V. A. L. V. R. R. M. VeNKATACHELLUM 
Chetty. U. B. R. 1892—96. 593. [R.. U.B.R. 
1902 — 1903, II, Negotiable Instruments, 1.] 

(111) — S‘ 87 — Promissory note — Addition of 
names — Material alteration. — Where a pro-note 
contains the name of the maker, and according 
to its terms no one else could ba a promisor 
unless his name t>: also added in the body of 
the note, the additional signature of a promisor 
is not a material alteration. The addition of 
words which could not prejudice any one, will 
not destroy the validity of a pro- note. A maker 
of a pro-note will not be discharged from his 
obligation to pay it because the holder has put 
in writing on the note what the law would have 
supplied. MaSHWE Yu v. K.K. N.K. RAMEN 
Chetty, L.B R. 1900—1902, Yol. I. 255. 
(L.B.R. 343, D.) 

(112) — S. 87 — Material alteration, what 
amounts to — Non-compliance with foreign 
stamp law — Admissibility under Indian Law — 
Private International law — Document whether 
bond or pronote. — Plaintiff brought a suit 
upon two documents which were executed 
in his favour in Mysore by the father of 
defendants. In the plaint, these documents 
were described as bonds, but in the docu- 
ments themselves they were described as 
pro-notes. These documents were torn in 
several places and pieced together again, but 
in such a way that the parts where the name 
of the payee and the words *or order’ would 
ordinarily appear were missing, with the result 
that they could be described as bonds as they 
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were described in the pliint; it appeared also 
that the documents were not stamped in 
accordance with ihe Mysore Stamp Law (Regu- 
lation II of 1900) and were entirely invalid in 
Mysore. Held chat there had been a material 
alteration, inasmuch as the documents, which 
could not be sued upon in Mysore, were con- 
verted into those wbicu could be sued upon, 
and that they were therefore void not only 
under s. 87 of the Negotiable Instruments Act, 
but upon general principles of law. In Eng- 
land, under s. 72 II) (a) the Bills of Exchange 
Act, mere failure of compliance with foreign 
stamp law does not prevent bills being sued 
upon in England (5 Ex. 275. D.). But there 
is no section corresponding to that in the 
Negotiable Instruments Act : and s. H) of the 
Stamp Act does not seem to throw light upon 
this question. LAKSHMAMMAL v. Naha- 
SIMHARAOHAVA lYENGAU. 12M.L.T.333. 

(113) — Ss. 87 and 27 — Alteration of proniis- 

sory note by insertion of date— Power of husband 
to sign on behalf of his wife. — Insertion in a pro- 
missory note after execution of a date entered 
in the counterfoil and iiiadvertently omitted 
when the note was signed is an alteration 
made to carry out the common intention of the 
parties as contemplaiLd in s. 87 of the Negotia- j 
bio Instruments Act. Any general authority 
that the husband may have as lord of the house- 
hold, to act on behalf of his wife, does not 
include the right to sign promissory notes on 
her behalf. SAN PR v MaUNG KYAN, L.B.R 
1903—1904. Yol. II. 324. (1899 L.B.K. 508. 

1891 L.B.R, 578, D.) 

(114) — S. 88 — See No. 17, supra. 

(115) — S. 02— See No. 18. supra. 

(1 IG) — S. 93 — See NOS. 50, 51 and 52, supra. 

(117) — S.s. 93, 94, 98 {c)—/iundi-.Vofice of 

dishonour. — Where no local usage exists to the 
contrary, the doctrine of notice of dishonour as 
propounded in the Negotiable Instruments Act 
should bo appliid to bundis in the vernacular, 
“the reasonable time" within which it is to be 
given being determined according to the cir- I 
cumstancea of each case. In the absence of i 
such notice, a plaintiff suing on a dishonoured 
bundi must prove that those whom bo seeks 
to make liable thereon could not sufler for want 
of such notice. MOTI LALv. Moti Lal, 6 A. ^ 
78 = A.W.N. 1883. 216. [R., 20 B. 488. 26 M. 

239=12 M.L.J. 267, 30 0. 977.] 

(118) — S. 94 — See Nos. G, 117, supra. 

(119) — S. 98 — Want of notice— Damages — 
Burden of proof. — In a suit by intermediate 
endorsers of a hundi against earlier endorsers, 
the Court found that the bundi bad not been 
presented for payment within a reaaonable 
time. Held that the onus lay upon the plain- 
tiffs to prove that the party charged could not | 
Buffer damage by reason of want of notice. 
Madho Ram v. Durga Prasad. 7 A.L.J. 
815 = 6 Ind. CaB. 793. 

*^70) — 8. 98 — Bill of exchange — Dishonour 

Hotice.—ln a suit on a dishonoured bill of 


Negotiable Instruraents Act. iBSl- continued. 

I exchange, notice of dishonour is absolutely 
j necessary to give plaintiff a cause of action- 
j Notice can only be dispensed with under the 
circumstances mentioned in s. 98 of Act XXVI 
of 1881. Mithen V. Paltu, Hind. Cas. 51. 
(30 C. 977, 7 C W.N 878, R.) 

I 

(121) — iS. 98 (c) — Dishonorof hundi after ac- 
ceptance — Notice of dishonor — Onussion to give 
notice — Burden of proving absence of damage con- 
sequent on omission to give notice— Partnership 
I between drawer anddrawee — Acceptor's liability 
' barred by limitation — Drawer whether discharg- 
\ ^d. — A hundi drawn payable at Rangoon within 
certain days was accepted by the drawee. 
The payee thereupon endorsed it to the plain- 
tiff, who sent to Rangoon for payment but was 
' refused payment by the acceptor. Thereupon, 
plaintiff sued to recover the amount due on the 
hundi, making the drawer and endorser parties 
to the suit. The acceptor was subsequently 
made a party, but at the time he was joined*, 

! the suit as against him was out of time. Plain- 
tiff alleged that the acceptor was the partner 
of the drawer and that the hundi directed the 
acceptor to pay the amount due. No notice of 
di.shoDor had been given to the drawer of the 
bundi. Held that the burden of proving that 
the drawer could not have suffered damage by 
reason of notice not having been given to him 
of the dishonor of the bill by (be acceptor lay 
on the plaintiff. Held, al.so, that the mere 
fact that the drawer and drawee of a bill 
happen to be partners cannot lead to any pre- 
sumption that they were partners in respect of 
I the drawing of the bill cr that the hill wa.s 
drawn by one of them on behalf of both. 
Assuming that the drawer and drawee wore 
partners, there was no allegation in the plaint 
nor Was it proved that the drawer drew the 
bill in question on behalf of himself and the 
drawee. Held, further, that the fact that the 
suit was barred by limitation as against the 
acceptor did not operate as a discharge of the 
drawer’s obligation to pay. Jamhu Rama- 
SWAMY BHAOAVATHAR v. SUNDARARAJA 
Chetti, 26 M. 239 = 12 M L.J. 267. [R., 26 

M. 526.J 

(122) — S. m—See NOS. 50 to 52. 05, 117, 
supra. 

(123) — S. 118— Suit on negotiable pro-nofe— 
Plea of immoral consideration not substantiated 
— Plaintiff whether bound to prove consideration. 

— Where, the defendant in a suit on a negotiable 
pre-note is unable to substantiate the plea of 
immoral consideration set up by him, the 
plaintiff IS not bound to prove the passing of 
consideration ; ho is entitled to a decree in his 
favour. Per Arnold White, C.J.—lt there h.ad 
been a breaking off of immoral relations and 
a renewal of them as the outcome of a promise 
to pay, the continuance of the co-habitation 
would give rise to a strong persumption that 
the bond given during such co-habitation w.as 
given for an immoral consideration. Per 
Bhashyam Ayyangar^ J —A promise to pay, 
made in consideration of past co-babitation. is 
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Negotiable Instruments Act. continued . 

valid and enforceable under s. 25 (2) ‘of the 
Contract Act. LAKSHMINAR AYANA ReDDIAR 
V. SUBHADRT AMilAL. 13 M.L.J.7. 

(124)--S. 118 — Presumption — Proof of con- 
sideration — Undue inrluence — Contract Act, 
f8(*2, $. 16, Where a money lender admitted* 
ly lent money to a dissolute young man wnile 
ho Was still a minor, and again within a few 
d.kjs of his attaining his majority supplied him 
with large quantities of jewellery in presence 
only of his (plaintiff’s) touts, relations and de- 
pendants, and then obviously gave a false 

colour to the transaction in his claim, held, 
that such circumstances are facts from which 
undue inffufeuce is to be presumed, and are 
sufficient to shift the ordinary presumption 
laid down ill s 118 of the Negotiable Instru- 
ments Act, 1881, that until the contrary is prov- 
ed the presumption should be made that 
every negotiable instrument was made for con- 
sideration, and that the onus therefore of prov- 
ing the actual amount of the advances must 
be laid on the plaintiff. Miran Bakhsh v. 
Muhammad Hussain. 2 P.R. 1902 . [R., 9 

r.R. 1906=19 P.L.R. 19C6.j 

(125J — S, il3 ^J^rotnissory ttote — Presump- 
tion as to cotisideralton— Practice— Plea not 
urged in the pleadings, not to be considered. — A. 
suit was brought on a promissory note alleged 
to have been executed by the defendant, who 
denied execution of the note. Both the lower 
Courts found the note was not supported by 
consideration, and so dismissed the suit. Held, 
under s. 118 of the Negotiable Instruments Act, 
the presumption is that the note was for con- 
sideration, and the burden of proof lay on the 
defendant to prove that there was none. So, 
in the absence of a plea to the effect that there 
was no consideration for the note, the question 
of consideration ought not to bo gone into in 
secondappeal. Maung Me v, Ma SEIN.5 L 
B.R, 46 = 2 lud. Caa, 539. 

(126)— S. H8— Onus— S. 115, Civ. Pro. Code 
— Powers of the High Court to correct a mere 
error of law in revision- — In a suit on a pro-note, 
in which the defendant admitted execution cf 
the note but pleaded failure of consideration, 
under 8. 118, Neg. Instr. Act. it was incumbent 
on the defendant to make out his plea. When 
his evidence as to want of consideration was 
disbelieved, the plaintiff was entitled to judg- 
ment at once- Where, however, after the 
defence evidence was taken, the plaintiff pro- 
ceeded to let in his own evidence to show how 
the consideration for the pronote was made up. 
and such evidence also was disbelieved by the 
trying Judge. — Held, per Abdur Rahim, J. : — 

It did not amount to an admission of want of 
consideration and it was open to the Judge to 
pass a decree in favour of the plaintiff. Per 
Sundaralyer, amounted toan admission 

of want of C'^nsideration and the Judge ought 
to have dismissed the suit. — Per Sundara Iyer, 

J. : — The High Court has no power to correct 
a mere error of law in revision. M. VENKATA- 
RAGAVALU OHETTY v. A- M. SABAPATHY’ 

OhettY, 2M.W.N. (1911) 293. 


Negotiable Instruments Act, i3Si— concluded, 

(127) — S. 118 -.See BURDEN OF PROOF— 

Documents relating to loans and 

SUITS RELATING THERETO, 20 B. 367. 

(128) — 8. 118— See CONTRACT ACT. 1872, 
s. 16, sub-s. lO), 5 O.C, 307. 

(129) S. 113 Absence of consideration for 
the making of a pro-note— Rights of a bona fide 
holder in duo course for consideration and 
without notice of want of consideration- See 

Negotiable Instruments— promissory 

Note, 1 M.L.T. 393. 

(130) — S. 11s— Se« NOS, 63, 65, supra. 

(131) — S. 120 —Sec No. 57, supra, 

(132) S. 121 — See No. 57, supra. 

(133) -S. 134 -See No. 77. supra. 

Negotiable Instruments, Summary Procedure 
on. 

(D— Btf/s of Exchange Act (V of 1866)— Bona 
fides of defence— Leave to defend— Payment or 
security. — In suits under the Bills of Exchange 
Act, where there is no pretence fur a defence, 
the party sued should not be allowed to defend, 
and the holder should have judgment as of 
course ; but if the defendant has a real defence, 
he should have leave to appearand fet it up. 
It is only when there is a doubt as to the bona 
fides of the defence set up, that payment of 
money into Court should be ordered, or securi* 
ty for the same be directed to be given VON- 
LINTZGY V. NARAYAN SING. 6B.L.R App. 
64. 

(2) — Return of summons — Procedure. — In a 
suit under Act V of 1866, the summons should 
be returned in the usual way. and after the ex- 
piration of the required time, an order of the 
Court or a decree should be obtained, SCHIL- 
LER V. Marker. 1 Ind. Jur. N.S. 283. 

(3) — Time to obtain leave to defend— Act V 
of 1886. s. 3— Although Act V of 1866. s. 3, 
only gives the defendant seven days to got 
leave to come in and defend an action on a bill, 
note, etc., the Court must be satisfied before 
granting a decree that the defendant has had a 
full opportunity to obtain leave to defend. 
Grob v. Palmer. 1 Ind. Jur. N.S. 399. 

(4) — Act V of 1866 — Endorsement on promis- 
sory note— Struck out— Plaint not admitted.— 
lu a suit under Act V of 1866 by the endorsee 
oi a pro-note, the pro-note bore an endorse- 
ment of payment which had been struck out 
owing to payment not having been made on 
presentation by the endorsee. In rejecting the 
plaint, the Court [Phear, J.) observed : — “ I 
cannot admit the plaint, unless evidence ia 
given that the bill has not been paid, and to 
explain why the endorsement has been struck 
out. As, under Act V ot 1866, evidence cannot 
be taken, the plaint cannot be admitted.” 

The Chartered Mercantile Bank v. 
Seconds, 3 B.L.R. O.C. 146. 

(5) — Act V of 1866 — Suit against resident out 
of jurisdiction — Summary procedure . — Sui ts 
could not be brought under Act V of 1866, 
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Negotiable lastrumeDts, Somrnary Procedure 

on^concLuded. 

against a defendant who was living outsiie the 
jurisdiction of the Court. In all cases (under 
Act V of 186Cj in which the defendant rostded so 
far oS that the whole or a considerable portion 
of the time iviz., 7 days) within which hemight 
apply for leave to delend would be consumed 
in the mere journey, execution should bo stay- 
ed so as to allow him time to make an applica- 
tion to set aside the judgment under s. 4. 

Chandra Kant Roy v. n. p. Pogose. 3 B. 
L.R. O.C. 83. (Exph. 5 C.W N. 258. j 

16) — A’otrtridi protest — Evidence o/ dishonour 

HuiiUi — Dill of Exchange , — A notarial pro- 
test of any bill of exchange noted at any time 
after the passing of Act V of J.SOG, is prima 
facie evidence that the bill has been dis- 
honoured under s. 13 of that Act. although the 
sections relating to summary procedure on 
bills of exchange did not come into operation 
till May 1st, lb66. A Hundi, which contains 
a direction on sufficient consideration to the 
drawee, and accepted by him, is within the 
terms of the Act. and such .a document is 
assignable without any regular form of endorse- 
meut. if sufficient cause appears in the haod- 
writlug of an endorser to indicate an intention 
to assign it. East INDIA Rank v. Khojah 
VULLIE Goolwany, 1 Ind. Jur. N.S. 247. 

^*^1 ^ct V of 1866 — Summary procedure— ~ 
Claxm of plaintiff. — Uodex the summary pro- 
cedure in Bills of Exchange Act (V of 18661, 
the party is ouiitled to claim by bis summons 
and obtain by his decree whatever sum, prin- 
cipal and iiuerest, is, on the legal construction 
of the insirumont, demandable. If. in a regu- 
lar f-uit, interest would, on the con-tiuction of 
the instrument, be given, then it is claim- 
able and obtainable in this summary process. 
n)KSOUZA V. Ranoaian. 6 M.H.C. 257. 

(8) Act V of 1866 — Suif to be brought in the 
Court which has Jurisdiction. — In an undefended 
suit brought under Act V of 1866 on a pro-note 
for Rs. 342, there was nothing in the petition 
to show that the suit could not have been 
brought iu the Small Cause Court ; the High 
Court gave a decree for the amount of the note 
and costs. W.P. DUFF v. G. E. FISHER. 8 
B L.R. App, 10. 

Negotiation. 

(i)^Conlract — Preliminary negotiations — 
trithdraival before negotiation becomes contract. 

The negotiations preliminary to a contract 
distinguishable from the contract itself. 
Where the matter has not gone beyond negotia- 
tion, one of the parties to it may withdraw from 
the same and it cannot bo enforced until it has 
become a complete contract. SHEIKH KASIM 
ali V. Moonshee Choonnee Lall, 3 Agra 

Negotiation of Oovernment Securitlei. 

See Power OF Attorney, 8C. 934, lOC. 
901, P. C.-llI. A. 94. 


, Nelson’s Manual. 

Palayam, history of — Nelson’s Manual, ad- 
missibility in evidence of — See Evidence 
ACT. 1872. s. 57, 1 M. L. J. 326. 

New Lands. Amending Act IX of 1847, Assess- 
ment of. 

See Ben. Act. iv of i8G8. 

Newspaper. 

Sale of goodwill in a-See GOODWILL, 9 
Bom. L. R. 312. 

Defamation — Malice-Copy by one— Of libel- 
lous matter in another, whether amuuuts to 
repetition— See LIBEL, H B. 532. 

Newspaper libel— Assessment of damages — 
Matters to be considered — See LIBEL, 13 C. 
W. N. 895 = 6 M. L. T. 73 = 3C C. 883 = 3 Ind. 
Cas. 221. 

Suit to recover arrears c-f subscription of, 
limitation lir-.S'ee LIMITATION ACT. 1908, 
art. 52. 7 Bom. L. R. 190. 

Practice — Citations — Mode of issuing cita- 
tions -Payment for advertisements m news- 
papers— 5ee SUCCESSION ACT, 1865, s. 250, 
A W N. 1903, 30. 

New Trial. 

(1)— IPnai of Jurisdiction-Ground for new 
trial- — Though ibe plea of \sani of juri&dictiou 
was not formally rallied or recorded at the 
original hearing, a now trial on that ground 
may be granted. CnUNDEE CHURN DUTT 
V. EDUL.IEE COWAS.IEE BUNEE. 8C. 678 = 
11 C L.R. 225. 

{'i)—Acl VIII 0 / 1859. 55. 119,376-Ex parte 
decree— Application to set aside decree— Review 
—Application to set aside ex parte decree 
admitted by appellate Court— Records- Trial — 
Procedure. —Where a petition is clearly and 
distinctly one under s. 119 of Act VIII of 1859 
for re-tnal of the case in the presence of the 
petitioner, the use of tho word review in the 
petition adopted by the Muosif in his order 
cannot make it an application for review under 
s. 376 ol the Civ. Pro. Code. The lower appel- 
late Court admitting an application under 
8. 119 of Act VIII of 1869, for retrial of a 
case decided ex parte, should send for the 
records of tho suit, as a suit and not <25 a 
miscellaneous case so that the case may be tried 
as a suit by the appellate Court, the object of 
the law beiDg that a suit should assume a 
complete form, and go to a full trial, not that 
one half should go to one Court and tho other 
half to another. KhooB Lall SAHOO v 
Shaikh Kadir Buksh, 15 W.R. 431. 

(3)— Act X of 1867, 5 . 1—Act XI of 1866, 

5. 22— A^ttc trial. — The hearing for a new trial is 
a hearing within a, 22, Act XI of 1865. An 
application for a now trial is a point in tho 
proceedings previous to the hearing. A Small 
Cause Court Judge can ask the opinion of the 
High Court on a question of law upon such an 
application. ISAN Chandra Sing v. Haban 
S lNDAR, 8 B.L.R.A.C. 138 = 11 W.R. 825. 
[Cons., 15 M. 179.] 
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New Trial — continued. 


New Trial — concluded. 


— Settlement of issues and trial—Irrequ- 
larUies.—Pi. remand having been ordered for the 
proper issue to be laid down, and for the trial 
of the case de novo after calling upon the parties 
for their proofs, and the appellant having decli- 
ned to adduce further evidence on the issues so 
settled, and having called for the judgment of 
the Court upon the evidence already given 
Held that, if this manner of trial were irregular, 
it was not for the appellant to complain of the 
irregularity. The suspicion that a party, who 
has failed to prove his case, may prove more 
successful on the second and fuller investiga- 
tion, is no sufficient ground for directing a new 

trial. Maharajah Koonwar Nitrasur 
S iNOH v. Baboo Nund Lall. 1 W.R.P C. 51 
= 8 M I. A. 199. 


(5) Hew trial — Discovery of docunient after ' 
judgment— No application jor discovery before 
judgynenl— Fraud. — Where no cause of fraud or 
surprise having been made out, a party to the 
suit sought for a new trial on the ground of 
discovery after judgment of an important docu- 
ment. which was in the possession of an oppo- 
site party, but of which the party first named 
had neglected to obtain discovery before judg- 
ment . Held that a new trial should not be 
granted. TUUNBULL & Co. v. DuVAL. 6 C. W i 
N. 809, P.C. , 


(6) Application within seven days of decision , 
for new trial -Act XI of 1865. s. :^1, notice \ 
under, of intention to apply, deemed to be includ- 
ed in application itself.— S. 21 of Act XI of 
1865 contemplates a previous notice of the in- 
tention of the parties to apply for a new trial. 
While such notice of the application is different 
from the application itself and cannot include 
it, the application for a new trial may be such 
as to include the notice to the Court contem- 
plated by s. 21 ; and, where an application con- 
tained in itself a notice of the intention to apply 
fora new trial, the requirements of the law will 
be satisfied if the applicant (being within the 
legal time) were permitted to treat the applica- 
tion as a notice under s. 21 of Act XI of 1865. i 

DamodhurDass V. Juggur Nath. 83 P R 

1869. 

See Evidence — Miscellaneous, 5 M. 

I.A. 43. 


— Condition precedent to grant of new trial— 

See Small Cause Court, Mofussil Juris- 
diction OF— Practice and Procedure 
18C. 83. 

See Small Cause Court, Mofussil, 
Jurisdiction of— Practice and proce- 
dure, 17 W.R. 48, 18 W.R 446, 88 P.R. 1876. 

See Small Cause Court, Presidency 
Towns, Jurisdiction of— General, 29 C. 

239* 

Next Friend. 

See Civ. Pro. Code, 1903, 0. XXXII. rr. 1 
to 15. 

See Minor — Suits by and against 
Minors. 

See Guardian. 

See Guardian ad litem. 

See Lunatic. 

{\)— Mahomedan Law— Minor— Guardian ad 
litem— Civ- Pro. Code — Though under the 
Mahomedan Law an uncle cannot be the 
guardian of the property of a minor, yet, that 
law does not prevent an uncle from representing 
in Court, as next friend, his minor nephew. 
All that is necessary under the Civ. Pro. Code, 
is that the minor should be represented by his 
next friend. ABDUL Bari v. Rash Behari 
Pal,6CL.R. 417. 

(2) — Minor appellant — Death of next friend 
pending appeal— Omission to appoint new next 
frind, mere irregularity— Civ. Pro. Code, s. 678. 

— Held, where the next friend of a minor 
appellant died during the pendency of an appeal, 
and the appeal was decreed in his favour with- 
out any person being appointed to act as his 
next friend, that the omission to make such 
appointment was a mere irregularity, and as 
no one was prejudiced thereby, the decree pass- 
ed should not be disturbed. BHOLAI Ra.M v 
Ajudhia Prasad, 3 A.L.J. 81 = 28 A. 328 = 
A.W.N. 1906, 40. [R., 10 O.C. 360, 31 A. 176, 
F.B. = 6AL.J. 263=1 Ind. Cas. 479.] 

Power to refer to arbitration — See ARBITRA- 
TION — Reference to arbitration, 92 
P.R. 1885. 


Appeal — Records destroyed — See PRACTICE 

AND Procedure, 3C.W.N. 150. 

See Presidency Small Cause Courts 
act, 1882. ss. 37, 38, 69, 20 M. 358 = 7 M.L.J. 
140. 

Rehearing of suit decreed ex parte — See 
Presidency small Cause Courts act. 
1882, S.38, 3C.L.J. 199. 

New trial, application for, under 9. 69, Act XV 
of 1882— Difference of opinion between Jud* 
ges — Contingent judgment — Proper course — See 

Presidency Small Cause Courts act, 
1882, s. 69. 11 C. 298. 

8. 17, Provincial Small Cause Courts Act — 
Deposit of decree amount or tender of security 


Gross negligence of next friend in suit insti- 
tuted on behalf of minor — See CiV. Pro. CODE, 
1908, 0. II. r. 2, O IX. rr. 8. 9, 22 C. 8. 

Compromise by guardian or next friend when 
binding on minor — See COMPROMISE— COM- 
PROMISE OF SUITS IN Crv. Pro, Code. 17 
A. 631 = A.W.N. 1895, 126. 

Minor Zemindar — Court of Wards — Appoint- 
ment of Collector Co conduct suit — See COURT 
OF Wards, 13M L.J. 7. 

See Decree — Decree, Construction 
OF, A.W.N. 1889, 173. 

Compromise entered into by— Or guardian 
for suit of minor, without leave of Court. — See 

Guardian — Duties And Powers of 
Gdardl\ns. 2 0. 0. 46. 
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Next Friend— conc/uded. 

See Practice and Procedure, 9 C. 629, 
28 C. 264 = 5 C.VV.N. 434. 

Grant of succession certificate to minor 
through next friend— See SUCCESSION CER- 
TIFICATE ACT. 1889. ss. 6. 7,20 A. 352 = 
A.VV.N 1898. 64. 

Transfer of suit — Applicationfor transfer by — 
of minor in the absoiice of guardian ad iitem — 
See Transfer of Civil Cases, 16 C. 771. 

New Lands, Aesessmenc of, Amending ActlX 
ol 1847. 

See Beng. ACT IV OF 1868. 

Next-of-kin. 

Estate of Parsi intestate— Administration — 
Debt due by — Next-of-kin barred by limitation 
at intestate’s death— Liability — See ACT XXI 
OF 18(35, 8. 8. 2 B. 75. 

Well — Grant of probate — Notice to next-of- 
kiu— See PRORATE— Practice and Proce- 
dure AS TO PROBATE, A.W.N. 1881, 50. 

Probate, grant of — ‘Caveat’ by mortgagee and 
attaching-creditor of— See PROBATE— UEVO- 
CATION OF Grant, 6 C. 460. 

Nihaogs. 

Order of — in Gorakhpur ascetics— Succession 
to property of member — Necessity of proving 
that deceased was a member of the order — See 

Hindu Law— INHERITANCE, 16 a. I9i = 2i 
l.A. 17, P.o. 

Nimak Sayar Mehal. 

(1)— Nimak sayar mehal, created bejore 1801 
— Hegs. Vlll of 1812 and IV of 1814, lioiv 
affect rxghi of grantees— l^^xclusive right to lake 
saltpetre — Jncorporeal right, grant of, at the 
ttnie of permanent settlemeni — Monopoly — Aboh- 
iion, — The present proprietress of the Bottiah 
Haj is entitled to the aeclaratiou of her right at 
the permanent settlement — Holder under 
Gvvurnmont of iho saltpetre muhul of Sarkar 
Champaran which passed to the Bettiah Raj by 
purchase in 1801. Regs. VIII ol 1612 and IV 
of 1614 wore not intended either to extend or to 
limit the right which the Bottiah Raj had to 
the nimak sayar mehaL The abolition of tne 
monopoly of tho East India Company by the 
latter regulation was not intended to affect tho 
right of tho Raj to realise its dues, either in the 
shape of royalty from the manufacturers or itself 
to manufacture ealtpotce to tho exclusion of all 
other persons of proprietors ol laud in Sarkar 
Champaran. The right to grant licenses and 
realise royalty would not be inconsisteot with 
the abolition of monopoly. OOLAB CHAND v. 
MoharaniJanKI KOER, 13 C.W.N. 484 = 36 
C. 267 = 1 lud. Cas. 067. 

Nliprahi Gosavls. 

Nisprahi Gosavis, distinguished from Gar- 
bhan Gosavis — Sea Hindu Law— MARRIAGE, 
5 Bom. L.R. 316. 

C. VII— 66 


Nis-Santhana. 

fl) — Construction o/U ords— 'Nis santbaua ’ — 
The wordiViS'Sanf/tana means ‘without o^i^prlug 
of both sexes.’ GOUR MONEE DEBEA v. 
Krishna chunder Sannyal, 4C. 397. |4C. 
23, P.C., R.) 

Noabad Mehal. 

{\)^Temporary Settiement— Resettlement- 
Area, if must be same-"Prttefe7itiQl right of for- 
mer holder to have settlement.— 'Ihere is no legal 
obligation on Government at re settlement to 
include any lands in a Noabad talukdan tenure 
according to the boundaries or dags of any 
former survey. A temporary settlement-holder 
specially an intermediate-holder for 10 years is 
not eti titled to a settlement of the same area at 
the same rate, though he may have a preferen- 
tial right to thofresh settlement theGovernment 
makes at the expiry of the old settlement. 

Haidar ali Sikdau v. Secretary of 

STATE FOR INDIA IN COUNCIL, 13 C.W.N. 
235 = 9 C.L.J. 263 = 4 Ind. Cas. 49. 

(2) — In Chittagong District — Incidents — 
Taraf .and noabad properly distinguished — 
“Noabad laraf,” what xs—Seitltmenl whether 
permanent or temporary. — Where the question 
was whether a certain mehal, known as mehal 
noabad taraf Joy Naram Gnosal, in tho Dis- 
trict of Chittagong was a part of the perma- 
nently settled "taraf" of the proprietor or 
consisted merely of ordinary “ noabad ” lands 
temporarily settled and liable to periodical re- 
settlement and annexed to the proprietor’s 
"taraf" for convenience only. — Held— that 
tho special history of the tenure from 1763, 
when It was created, showed that tho mehal 
was neither the one nor the other. The mere 
fact that a mehal is a “noa6ad” mehal does 
not necessarily attach to ic the incidents of 
ordinary noaoad proporiies of later creation. 
All “ nca6aa ” mchals of Chittagong have this 
in common, that the proprietors have to pay 
rent or revenuo to Government, But the inci- 
dents of different noabad mchals may vary very 
greatly. The incidebts of tbc present mehal 
determined, and, held, mainly upon tbc basis 
of a kabuliat executed by the proprietors in 
favour of the Government in ld52, that the 
revenue was fixed in perpetuity on the hasila 
area only. RAM SUND.VR SAH\ v. THE 
SECRETARY OF STATE FOR INDIA IN COUN- 
CIL. 11 C.W.N. 928. 

Chittagong — Perpetual or permanent settle- 
ments, onus ”of proving — See BURDEN OF 
FROOF- General. 26 C. 792 = 3 C.W.N. 
695. 

Noabad taluk, nature of settlement of — Re- 
settlement of such taluk, meaning of — See 
LIMITATION ACT, 1908, arts. 14, 121, 8 C.L.J. 
470. 

Non-appearance. 

SesCiV. PRO. CODE, 1859, ss. 216, 217, 5 
B.L.K. App. 65=14 W.R, 155. 

See Res Judicata — Judgments on Pre- 
liminary POINTS. EFFECT OP, 5 B.L.R 
App. 64 = 14 W. R. 81. 
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Noo-delivery. 

See Bailment, i B.L.R. O.C. 68. 
Nonfeasaace. 

XVllI OF 1889, s. 39, 

UC.P.L R. 35. 

A Municipal Corporation not liable for 
damages arising from— See CORPORATION. 
0 Bom. L.R. 75 = 28 B. 340. 

Non-joinder of Parties. 

See Civ. Pro. Code, 1909, O. I, rr. 8 to 13. 
.See Joinder of Parties. 

6’ee Limitation act, i908, s. 22. 

See Parties to Suits 

^^ 0 . Code, s. 34 — Objection as to want 
Of parties. An objection for wane of parties 
.should bo made at the earliest opportunity, and 
ju all cases, before the first hearing ; otherwise, 
under s. 34 of the Code, it must be deemed to 
have locn waived by the defendant. Ra.I 

Narain Bose v. the Universal Life 
assurance Co, 7 C. 394=10 C.L.R 561. 

[R.. 2 N.L R. 45; Cons., 15 6 P R. 1889.] 

{2}~~Non-joinder, objection as to— Objection 
to be raised at proper uvie,~U the defendants 
in a suit do not take the objection as to non- 
joinder at tbo proper time, they must take the 
risk of further proceedings. VENGU PADIV- 
ACBI V. Raqava Chetty, 6 M.L.J. 59. 

(31 Non-joinder of parties — Civ. l*ro. 
Code, Section 34 Objection taken in proper time 
--Suit on hundis by one of t/ie partners of the Jim 
ivxthout joining as co-piaintiff, son and iieir of the 
deceased partner. — One Chela Ram, a partner of 
the firm known as Lok Ram Chela Ram. 
brought a suit to recover money due on hundis 
drawn in favour of bisfirm by ibc defendants. 
Among others, objection was taken as to the 
noo-joinder of all the persons entitled to sue. It 
was admitted that Lok Ram died maoy years 
ago and was succeeded by his son Narain Das. 
who had a share in the firm. The suit was at 
first heard against Hukam Cband, one ot the 
aelendants ex parte, but on bis application it 
was ordered to be re- heard, and he was allowed 
to put in a plea of non-joindfr. Held, thatthe 
suit must be dismissed. The objection must be 
held to haveheontakeninpropertime. TbeCourt 
observed that the suit was re-opened and re-heard 
when HukamChand cameintoit. and the merits 
were then gt ne into. The Cou rt refused to allow 
Narain Das to be impleaded as a defendant. 
NARSINGH Das v. Chela Ram, 2 P.L.R, 1900. 

(4) — 2Sfon-;oinder of parties— Objection taken 
for the first time in appeal — Dutij of appellate 
Court— Procedure. — \yhete an objection that a 
particular person ought to have been made a 
party is taken for the first lime only in appeal, 
the appellate Court ought to direct such a person 
to be made a party to the appeal and then 
dispose of it, or if necessary remit the suit to 
first Court for re-trial, and it ought not merely 
to dismiss the suit. Yenkanna v. Chinna 
SUBBA RAO, 9 M.L-T. 603. 

(5) — Suit for ejectment— Plea of non-joinder 
— Waiver — Procedure — J ractice — Code of Civil 


Non-joinder of Parties— confinwed. 

Procedure (XIV 0 / 1982). s. M-UnwiUing co- 
jowed as defendantSuit maintainable. 
- \Vhere. in a suit for ejeciment, the plaintiff 
joined as defendants two of his co-sharers who 
were unwilling to join as plaintiffs, held, that 
the suit was maintainable, and that the plea 
of non-joinder, not having been taken in the 
written statemtnt and at the first hearing, 
must bedtemed lo have been waived. Ram 
BaKHSH v. CH.ANDA. 8 A.L.J. 541=5 M L T. 
392 = 2 Ind. Cae. 306. 

(6) - A^on-ioindcr of parties— Dismissal of 
suiE- A suit ought not to be dismiased by the 
appellate Court on the ground of failure to 
make a certain person party to the suit. Tbo 
Court should try the case on the merits. 

M P^HLAD Kandu, A.W. 

N . 1882« 80. 

(7) — Suif by some representatives of a widow 
against her general agent for renaition of 
accounts— Plniyittjf's wiljuland deliberate lefu- 
sal to make others parties notwithstanding objec- 
tton, effect o/.— Where, on the death of a Hindu 
widow, a suit was brought by se ine of her 
representatives against her general agent for 
repdmon of accounts and notwitbsianuing the 
objection to non joinder of parties raised by 
defendant, the plaintiffs wilfully and delibe- 
rately refused to join the other representatives 
of the widow as parties thereto ; held, the suit 
should be dismissed. Ram Sarup v. MUSSAM- 
MAT Riki. 12 P.R. 1905 = 73 P.L R. 1905. (25 

rp ^ i 

[B., 69 P.R. 1906=118 P.L.R. 1906,] 

(S) — Parties, non-joinder of — Wrong person 
sueci as heir of a deceased persoyi — True neir yiot 
taking steps for a long time, effect of.—U and R 
were two brothers. M died leaving ason J.. A 
mortgage suit was brought agaiir-t R. in which 
be was sued in his own capacity 4 ud also as the 
heir of bis deceased brother, M. J, who was the 
legal representative of M, was not made a party 
to the suit. In execution of the personal de- 
cree obtained in that suit, certain property. 

lo-o^ ^ was sold in 

18<9. No step was taken by J. until bis suit to 

question the validity of the sale. Held, that 
J s interest in the property also passed awav by 
^0 sale. JaIMANGAL SONAR v. BaCHU 
Pande. 10 Ind. Cas. 344. 

(9j- Non-joinder of parties— Trespass— Exis- 
tence of other trespassers.— \ person who has 
trespassed cannot plead as a defence that some 
one else has trespassed along with him and 
that, therefore, he alone cannot be sued. 
Khanderao V. Sakharam, 2 Bom. L R. 

283. 

(10)— A/<m-;oinder— Contract in name of 
meynber of joint Hindu family— Right to sue. 
—When a contract has been made with a 
memrer of a joint Hindu family for the benefit 
of the family, he can sue on the contract in 
his own name without joining the other mem- 
bers. Ramanujacharlar V. Srinivasacha- 
RIAR, 9 M.L.J. 103. CNoii?*., 19 M.L.J. 37*2 
= 32 M. 284 = 5 M.L.T. 351.] 
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Non-joinder of Parties — continxted. 

{l\)’^PTOcedure— Hindu family— Undivided 
member, if a necessary party to a suit to recov: 
money not due to family — Acquiescence , ij 
cures ‘lie defect of non-joinder— Limitation Act, 
XV of 1877, art. 75, waiver. — Where the plain- 
tiff, the manager of a Hindu family, sued alone 
to recover money, which was not shown to be 
due to the family, held, that he could not bring 
the suit, without joining his undivided brother 
as plaintiff, though the brother acquiesced in 
the suit as brought. (9 M.L.J. 103, '12 M; 326, 
18 M. 33, 23 M. 190, 29 A. 311, R.) The defect 
of non-jninder of the brother is not cured by 
the fact that he acquiesced in the bringing of 
the suit in the niine of the tirst plaintiff. 
Where plaintiff credited defendants in his books 
with moneys he received in connection with a 
debt, and it was not shown that the credits 
were in respect of an instalment due, nor the 
fact of these sums being credited was com- 
municated to the defendants, held, that there 
was no evidence of waiver. Sesha Pattah v. 
Veera Raghavan Pattar, 5 M.L.T. 351 = 
32 M. 264 = 19 M L.J. 372 = 4 Ind.Cas 38. 
(7 M. 577, 583, 31 0. 297, 12 M. 192. 27 H. 

I, 31 C. 297. ft.) 

(12j — i^o>i-;oinder of parties — Joint Hindu 
family. — Some only of the members of a joint 
Hindu family, carrying on and managing a 
family trading business, may sue in tbcir own 
names, on a contract entered into with them, 
the names of the other members of the family 
not being disclosed at the time of the contract. 
Such a suit will not be bad for non-joinder of 
the other members of the family. GOl’ALDAS 

Rai Chaudhri V. Badri Nath. 2 A L J. 

3 = 27 A. 361=A.W N 1904,282. (7 C. 739. 

R. ) [F.. 7 A.L.J. 161 = 32 A. 183. J 

Non-joinder of defendants— Suit by 
creditor against one only of four represen- 
tatives of his deceased debtor — Effect of decree 
in such suit as against the other representa- 
tives. — J. D. was the creditor of one S. on a 
simple money bond. S. died, leaving four 
representatives. J. D. sued upon bis bond, 
making one only of such representatives, K. 
defendant, and obtained a decree, which was 
a simple money decree against K. only. 
In execution of that decree J D. aitachod and 
brought to sale property which had been of 

S. in bis lifetime and bad since devolved on I 
his four representatives jointly, (^n suit by 
the three representatives of S. other than K. 
Against the auction-purchaser to recover their 
shares of the property sold it was held that 

J. D. was entitled under the decryo which bo 
had obtained to got execution only as against 
K'b share in the property sold. Prem SUKH 
V. Kedah Nath, A.W.N. 1894, 20. 

Effect of— in appeal in a suit for rent— 

Appeal-General, lO C.W.N. 98i. 

Objection raised for first time in appeal — 
See Appellate Court -Objections first 
TAKEN IN APPBEL. 14 M. 498= 1 M.L.J. 752. 

Suit on mortgage, effect of non-joinder of 
the necessary parties — Objection as to— rais- 


Non>joinder of Parties— continued. 

able on appeal— See APPELLATE COURT — 

Objections first taken in appeal, 18 a 
109 = A.W.N. 1396. 7. 

See Civ. Pro. Code. 1908, 0- VIT, r 11, 
O. VI. r. 18. 94 P.L R. 1901 = 56 P.R. 1901. 

In appeal— Limitation See Civ. Pro. 
Code, 1903, O. XLI, r. 20 A-W.N. 1893.35. 

See Contract — Miscellaneous, 6 c. 

815 = 8 C.L.U. 457. 

See Co-sHAUERS— Suit by Co sharers, i 
C.L.R. 248. 

See Declaratory Decree, suit for — 
Dkci.aration of Title, 2i M. 373 

See Hindu Law— alienation, 6 O.C. lOi. 

Suit by a manager of a joint Hindu family 
— Omij-sion to make other members, parties to 
the suit— See HINDU LA W- JOINT FAMILY, 
69 P.R. 1906=118 P.L.K. 1906. 

See Hindu Law— Joint Family, l O.C. 
112, 1 o C. 169. 

Plea of, taken in appeal — Proper course— 
See INAM, 7 M.L-T. 349 = 5 Ind. Cas. 455. 

Objection not taken at the earliest oppor- 
tunity— Waiver — See Joinder of Parties, 

7 Ind. Cas. 102. 

One of two mortgagees suing on a mortgage 
alleging that be bought up the share of the 
other mortgagee— Non-joinuer of latter— Effect 
— Procedure — See MORTGAGE — REDEMP- 
TION. 10 Ind. Cas. 776, 

See Mortgage— SALE of Mortgaged 
Property, 5 H. 8. 

See Mortgage— Miscellaneous, 4 o C. 

93. 

See Parties to suits— General, i5 p. 

R 1902. 

Non-joinder of parties — Effect of — See 
PARTIES TO SUITS— ADDING PARTIES TO 
SUITS, 1 A. 453. 

Non-joinder of necessary parties — Effect- 

See Partnership- General, i S.L.K. i9i. 
See Plaint— AMENDMENT of Plaint, 5 

M.L.J. 95. 

See Possession— Suits for Possession, 

8 M L.J. 3 

Objection as to, after the first bearing — 
Earliest opportunity— Waiver- See PRE-EMP- 
TION— MISCELLANEOUS, 4 Ind, Cas. 488. 

See Principal and agent— Miscellane- 
ous, 69 P.R. 1903. 

Remand of the suit for— See REMAND, 1 
Bom. L.R. 29. 

Putni lease under two estates by virtue of 
two leases — Subsequent break up of ownership 
in both estates — Suit for his share of rent by 
person entitled to one estate — Liability to 
make owners of the other estate parties to 
suit— See RENT. 9 C.W.N. 656. 
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Non joinder of Parties— conciuded. 

Dismissal of suit for— After trial— Limita- 
tion Act, s. U, applicability of — See RES JUDI- 
CATA— ADJUDICATIONS, 28 M. 338. 

See Sale— Sale in Execution of De- 
cree-Setting ASIDE Sale, a.w.N. 1891, 
121 * 

Possessory suit — Possession through tenants 
— Ouster of tenants— Tenants not made parties 
—See Specific Relief act, 1877, s.9, 13C. 
VV.N. 303 = 1 Ind. Cas. 160. 

Transfer of Property Act. s. 85— Civ. Pro. 

Code, s. 32— 6’ee Transfer of Property 

ACT. 3. 85, 27 A. 75 = 1 A.L J. 476. 

Joint Hindu family— Suit for sale, on mort- 
gage by father, without joining sons- 6’ee 

Transfer of Property act, 1882. ss. 85 

Purchase of equity of redemption by mort- 
gagee in execution-sale— Assignment of mort- 
gagee s interest — Suit for redemption by mort- 
gagor’s vendees against assignee— Mortgagee’s 
legal representatives not parties— 6’ee TRANS- 
FER OF Property act. i882, s. 99. 2 a l j 
210 = A,W.N. 1905, 80 = 27 A. 517. 

Suit for distributive share under an intestacv 
—Legacy — Deposit— See WILL — MISCEL- 
LANEOUS, 13 B.L.R. 142 = 22 W.R. 71. 

Noo-oegotiable lostrument. 

Lien— See Contract — Construction of 
Contracts. U. B. R. 1904. 1st Qr., Con- 
tract, 1. 

Non- Proprietor. 

(1 ) — House built by non-proprietor — House 
falling into ruins— Zemindar giving the site to 

others — Suit by first non-proprietor after 12 
years— Custom— Bur dtyt, of proo/.— Where a 
house built by a non-proprietor had fallen into 
ruins more than 12 years before the institution 
of the suit, it is for the non-proprietor plaintiff 
to prove that the site still belongs to him under 
the terms of the wojib-ul arz tr some village 

custom. Aman ali Khan v. Musammat 
Nazimannissa, 3 lod. Cas. 19. 


Non suit. 

^Mccesstte suifs on same cause oj action — 
on-suiting of prior suit, no fresh cause of action 
uporded by. — In this case, two separate suits 
founded on the same cause of action bad been 
previously instituted one after another, in the 
ilunsiff 8 Court, and had been successively 
non-suited. Deducting the interval occupied 
Dy suen suits from the entire period that had 
elapsed from the accruing of tbe cause of ac- 
tion. a period of about 15 years bad to be 
accounted for. Plaintiff, however, stated his 
cause of action to have arisen when tbe last of 
the plaints was non-suited, but this was held 
by the High Court to be untenable. The non- 
suiting of one or other of ihe previous suits 
could not give any new cause of action and tbe 
Resent suit was therefore evidently out cf time. 

haradun dey V. Ram Doss Dey, 6 W.R. 

15. 

(2)— i»’ai/ure to prove prima facie case-^Dis- 
missof 0 / suit—Xon~suit^Punjab Civil Code. 

^^t 1. s. III. para 7 — Raising questions notin 

between parties.^Wheie a plaintiff fails 

o prove H prima facie case, his suit should be 
ismissed, and it is not correct procedure to 
non-suit him. Tbe Court should not raise 
questions not in issue between the parties be- 
^^ULAWA V. LuCHMEEDHUR. 28 P.R. 

looo. 


Noo-Registration. 

See Registration. 

See Registration acts. 

Effect of— Proof of actual contract of sale 
and possession on payment of purchase money 

—See Vendor AND Purchaser -Purcha- 
sers, Right OF, l Agra 283. 

Non-Regulation Districts, Agra Act. 

See U. P. ACT. XXIV OF 1864. 

Non-resident. 

Purchase of land included in village site by — 
See Sale— General, l. B. r. 1893 — 1900, 
117. 

Meaning of— See Summons, 6 B. 100. 


See Decree— Decree, Construction 

OF, 9 A. 690= A.W.N. 1887. 254. 

Northern India Ferries Act. 

Sec act XVII op 1878. 

Northern Indian Canal and Drain Act. 

See ACT VIII of 1873. 

N. W P. Acts. 

See u.p. Acts. 

Notarial Protest. 

See Negotiable Instruments. 

See Negotiable Instruments .act. 

Evidence of dishonour— Hundi— Bill of Ex- 
change- iSec NEGOTIABLE INSTRUMENTS. 

Summary Procedure on, i ind. Jur. N.S. 
247. 

Notary Public. 

Power-rf. attorney by executors, proof of, by 
means of declaration of attesting witnesses before 
Notary public — See EVIDENCE ACT, 1872. 

9. 85, 21 M. 492. 

Declaration as to execution of power of at- 
torney, before the Chief Magistrate, Glasgow — 
Certificate by Notary Public — See PRACTICE 

AND Procedure, 22 C. 491. 

Notes. 

Lost or plundered in mutiny — See LIMITA- 
TION act. 1908, s. 18. art. 95. 1 Agra 213. 
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Notes of Judgment. 

(U — Small Cause Courts^Rules of practice 
— Notes of judomeyit^Copy of decree— Act VII 
of 1870, sch. I, art. VII. — Notes of judgment 
furnished to parties under the Rules of Practice 
for the guidance of Small Cause Courts are 
copies of decrees, and require a stamp under 
art VII. sch. I of Act VII of 1870. PROCEED- 
INGS 20 th APRIL. 1871, 6 M.H C. App. 23- 

Notice. 

See EJECTMENT, SUIT FOR. 

'See ENHANCEMENT OF RENT— ENHANCE- 
MENT, NOTICE OF. 

See Landlord and Tenant-Ejectment. 

See Limitation act, 1908, art. 182— 
Notice op Execution. 

See Notice to Quit. 

See Registration act, 1908, s. 50. 

See Vendor AND Purchaser— Notice. 

(1) — Bona fide transferee of mortgaged pro- 
perty — Existing incumbrance.— Where the onl> 
evidence that the purchaser of mortgaged 
property had notice of the mortgage was a 
statement made by him. in answer to inter- 
rogatories, that be was aware of the mortgage, 
but believed that it bad been discharged ; held, 
that such statement was no proof of the 
purchase having been made after notice of a 
prior mortgage, for it was inconsistent with 
the knowledge of an existing incumbrance. 
Sheo Dayal Mal V. Habi Ram, 7 A. 590 = 
A.W.N. 1883, 46. 

(2) — Registration of document — Equity . — 
Where the mortgagor hypothecated certain 
land out of his undivided share in joint pro- 
perty, and agreed with the mortgagee, that if 
at partition the mortgaged land or any part of 
it fell to the share of some other co-sbarer, the 
mortgagor would in place thereof give the 
mortgagee possession of certain other land 
belonging to the mortgagor in his own right.— 
Held, that on the mortgaged land falling at 
partition to the share of other co-sharers, the 
mortgagee was not entitled to recover possession 
of the land which was agreed to bo made over 
to him m the mortgage-deed, from a trans- 
feree in good faith of it from the mortgagor, 
who had paid money to the mortgagor without 
notice of the previous mortgage. Mere 
registration of the previous mortgage-deed was 
not notice in law to the subsequent transferee. 
Kanshi Ram v. Pir Bakhsh. 134 P.L.R. 
1904. 

(31 — Registration, if eguivalent to notice— Law 
in Bombay . — In the presidency of Bombay, 
registration is equivalent to notice to subse- 
quent encumbrancers. BALMUKUNDAS ATMA- 
RAM V. MOTI NARAYAN, 18 B. 414. [F., 6 

Bom. L.R. 1013.] 

(4 ) — Is registration notice — “IKiZ/uf abstetition 
from enquiry and search," meaning of . — The doc- 
trine that registration is notice has no application 
so far as registered voluntary transfers as against 


Notice — continued. 

creditors or subsequent transferees for consider- 
ation are concerned. If the doctrine be appli- 
cable it can only apply for the purpose of either 
rebutting the presumption of fraud or prevent- 
ing the presumption of fraud from arising. 
The doctrine of notice, if applied, must be 
applied in accordance with and subject to the 
definition of notice given in the Act itself. 
The words " wilful abstention from enquiry 
and search ” must be taken to iii’an, such 
abstention from enquiry or search as would 
show want of 6ona fides, .fOSHUA v. ALLIANCE 
Bank of Simla, 22 C. 185. 

(5)— Doctrine of constructive notice — Registra- 
tion Act. — When a person is proved to have 
had a knowledge of certain facts, or to have 
been in a position, the reasonable consequence 
of which knowledge or position would be, that 
he would have been led to make further 
enquiry, which would have disclosed a parti- 
cular fact, the law fiies him with having 
himself bad notice of that particular fact. 
For, there may be such wilful negligence in 
abstaining from enquiry into facts which 
would convey actual notice, as may properly 
be held to have the consequences of notice 
actually obtained. But. if there is not actual 
notice, and uo wilful or fraudulent turning 
away from an enquiry into, and consequent 
knowledge of, facts which the circumstances 
would suggest to a prudent mind, then the 
doctrine of constructive notice ought not to be 
applied. Constructive notice may apply as 
against third persons from a neglect to call for 
deeds and documents of title ; but nob to any- 
thing like the same extent when a Registration 
Act IS in operation, as it would where no 
Registration Act prevails. OOORGA Narain 
Sen v. Baney Madhur Mo/oomdar, 7 C. 
199. [R.. 27 C. 358. 27 B. 452. J 

(G) — Constructive notice — Execution purcha- 
ser. — An execution purchaser takes subject to 
all equities affecting the judgment-debtor, and 
will be bound by constructive notice in the 
same way as an ordinary purchaser. Ram 
LOCHUN SIRCAR v. RAMNARAIN, 1 C L.R. 
296. 

(7) — To avoid under-tenure on sale. — The law 
does not require any notice as a necessary preli- 
minary to a suit to avoid an under-tenure. 
KAMAL KUMARI CHOWDHURANI v. KIRAN 
Chandra Roy. 2 C.W.N. 229. 

(8) — Service of notice of execution-sale — 
Notice. — Notice of excctition-sale required by 
Bengal Regulation XLV of 1793, s. 12, posted 
at the house of the judgmonr-debtor, though 
not within the ambit of Pergannah in which 
the land to bo sold was situate, held sufficient. 

Lamb v. Bejoy kishen Dass. 8 M l. A. 427. 

(9) — Alternative notice to pay enhanced rent 
or quit, validity of. — Qurore {—Whether a 
notice, by which a tenant is given his option 
either to pay an enhanced rent from a certain 
day or quit, is sufficient and valid. MOHAMAYA 
GOOPTA V. NILUADAB RaI, 11 C. 533. (22 W. 
R. 548, Doubt,) [F., 1 L.B.R. 82; D., 22 B.241.} 
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Notice —continit^d, 

(\0) —R^linquisilvtient by ryot of portion (J 
land -Notice of relinguisainent, form of, — In 
order ih^t d. ryot, by relinquishinj' a portion 
out of a coosiierable qmntity of Und held oy 
him. raiv relie’-'o himself fro u liability to pay 
rent. It is not e-iough ihit he gives notice that 
he relinquishes a part of the land without 
soecifyiug what thst portion is. H.ABELA 

SirtCAFt V. Doorga Kant Mo/oomdar h 
W.R 456. 

(\\)—[jiud purckas-id from ostensible oumers 
— Clnirn to recover— Proof of purchase with 
notice. — Where plaintiffs had, by giving posses- 
sion and reporting ro the thugyi yetrs previous- 
ly that they had sold the land outright to the 
first defendant, put him in the po-ition of osten- 
sible owner of the property, and the first defen- 
dant in turn put the second and third defen- 
dants in the position of ostensible owners, held 
that under the circumstances the pluntiffs, in 
claiming to recover from persons who had bought 
from the ostensible owners were bound to allege 
that those persons had bought with notice, 
actual or constructive, that the land was not the 
absolute property of the ostensible owners, and 
to fix them with knowiedg*) of this. U L’O v. 
R. M. M. S. MeyaPPA Chetty, l L B.R. I60. 

(1*2) — Debt — Consignment and sale of cotton in 
lieu. — Notice, —x forwarded cotton to B to be 
sold on arrival through him in satisfaction of a 
debt. A further promised to send an agent to 
redeemed the cotton should be wish to do so. 
This A failed to do. B sold the cotton on arrival 
without giving notice to A. Held that it was 
unnecessary to give any notice. The agreement 
was to sell the cotton on arrival unless redeem- 
ed. A made default by not sending his ageuc., 
or by not paying up his debt ; and B, who held 
the cotton, had a right to sell in pursuance of 
the agreement. POKURMULLi KISHEN Dyal 
V. GOKOOLDASS GOPALDASS, 5 M.L.J. 271. 


Notice — continued, ■ 

might be questioned upon second appeal. There 
H no law in this country which requires a 
notice to quit in every case to expire at the end 
01 theye^r ; nor is there any law which requires 
^ six momhs’ notice to be given. What the 
Judge ought to find is. not what notice would 
have been reasonable, but whether the notice 

or Wris not 

An TAGORE v. GOLAM 

ALI. 13C.3. [F., 26 C. 761.] 

(tol— Wofice -SubstUHt^d service, when good. 

substituted service, that is, service 
substituted for the personal service which the 
^utute requires wherever it is practicable, the 
Court should take care to be sa'.istied that the 
condition on which alone substi'uoed service is 
good exists, namely, thtc tbe person who ought 
to be served personally is keeping out of the 

'vay. Rama Rai V. Sridhur Pershad 


(13) — Written statement — Time for filing 
— Time for service of notice on defendants — 
Duty of Court. — A defendant should be given a 
reasonable time for filing bis written statement. 
If tbe summons be served upon the defendant 
less than two clear days before the date fixed 
for his appearance, he should be allowei fur- 
ther time to file his statement. Special atten- 
tion of tbe lower Courts called to the necessity 
there is that they should carefully themselves 
see that due and reasonable time is given in 
all oases for the services of notices in order that 
the Courts themselves may not be made the 
instruments of fraud and injustice by means 
of those processes, the vigilant superintendence 
of tbe issue and service of which properly and 
justly is one of their most important duties. 
LokhenathThakoorv. Sobanath Misser, 

5 W.R. Act X, Rul. 39. 

(14) — Notice, reasonableness of — Second ap- 
peaf. ^Whether a notice is or is not reasonable 
is a question of fact, and, therefore, ordinarily, 
the decision of tbe question is not open to 
second appeal. But if the finding of the Court 
below is based upon no evidence or upon unten- 
able reasons, the propriety of such finding 


(IS)— Suit dismissed for default— Application 
for rest^ation of suil-Notize to defendant 
returned nmerved—Second application for issue 

passed— Civ. Pro. Code, 
^^'^~^^aclice and proceiure.— 
Un the dismissil of a suit for plaintiff’s default, 
the plaintiff applied to the Court for restoring 
the suit to file. The notice issued to thedefend- 
ant was returned unseeved. owing to the plain- 
s neglect to point out the defendant to tbe 
Court s bailiff. Toe plaintiff thereupon put in 
an application for the issue of a fresh notice to 
tae defendant which application tbe Court 
reject^. On appetl by the plaintiff to the 

f that it was not competent 

to the Court to reject the application of the 

?u***«*’'^ i'^sue of a fresh notice because 

• e orst notice had not been served on the de- 
fendant owing to plaintiff’s neglect to point 

serving officer. Under as. 100 
and 6l< of the Civ. Pro Code. 1882, the Court 
in such cases, must order a fresh notice to issue 
and, if It thinks proper, it may order the plain- 
lu to pay the costs occasioned by che necessary 

postponement. Lallubhai Vajeram v. BaI 

iUAGANGAVRI, 18 B. 59. 

of, to respondent — Practice — 
^ppeal— Notice to respondent. — The notice to 
fk was served by being affixed on 

he door of a house at Sacara at a time when he 
was living atG.valior, and the District Judge 
made no enquiry, and no declaratioti was made 
that tbe notice was duly served : Held, that tbe 
respondent was entitled to have the appeal 
re-heard ab inifio as it was improperly heard ox 
parte, no notice having been served on the 
respondent in the manner required by law. 
Narayan V. Raghavendracharya. 2 Bom. 
L.R. 281. 

(^S'— Collector — Specification in notice to 
appear before Collector acting in judicial capa- 
city. — Where a notice ie sent to a party to appear 
before the Collector of a District acting io a 
judicial capacity, the notice should specify at 
which building he will sit and dispose of the 
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Notice —‘Continued, 

matter. SESHAMMA NAYANI v. DISTRICT 

Forest Settlement Officer of North 
ARCOT. 7 M L.J. 83. 

{\^)— Appeal heard without notice of tune of 
hearing — Disviissal for dtlauU—Juyisdxciion. 
— Ad appellate Court acts without jurisfiiction 
io proceeding to hear at) appoil without giving 
notice to the appellant of the date of heantjg ; 
and where, under such circumstancp.s, it 
dismisses the appeal for default, its order k 
liable to be sot a<«idt*. BaLA v. HAKIM. 90 
P.R. 1879. (4S P.K- 1875. Appl.) 

(vlO) — Secon(f appeal— -Notice — Search in the 
Registry office, failure to discover at -Mis- 
direction as to evidence— Finding of fact — 
Error of Into. — Where the question was 
whether a purchaser for valuable consideration 
had notice, at the date of his purchase, of a 
registered instruniont, dated the iSih lihnlri, 
1300, when it was found that he, before th« 
purchase, had caused a search to bo inide bv 
his agent of the books in the R?gj.stry Office 
extending to the year 1300 in which the docu- 
ment was entered, and the agent bad stated 
that he did not find the document In the b )nk ; 
and whore, upon these facts, the District Judge 
held that hu had no notice of the reg'sterod 
instrument. Held, that there was a presump- 
tion of notice of the concents of the book, and it 
could not be rebutted by the mere statomont that, 
though a search was made, it wis unsuccessful. 
Held further, that, al hough the que.stion at 
issue wag in essence a question of fact, yet the 
District Judge having raisdirecteJ him.scdf in 
regard to the most important part of the 
evidence bearing upon the question, and having 
approached the consideration of that evidence 
from a wrong standpoint, had committed an 
error of law. SUIMATTY AKHOV KU.MAUI 
Deri v. Kanai Lal Kundu. 17 C.W N. 224. 
(1 8ch. and Tef. 00 = 9 R. R. 21 (1803». 2 Sim 
and St. 221=25 P. R. 188 (1825), 2 Drew 
(185.3 l R-) 

Butwarra — Collector's notice— AcT XI 
OP 1838. 6 B.L.R. 135= 13 W.R. 381. 

See ACT XXXIt OF 1839, A.W.N. 1887, 287. 

Of intention to claim interest — Demand of 
interest already duo— ACT XXXII OP 1839 
B. 1. 181 P.L.R. 1901. 

See ACT XTX OF 1843, 18 B. 332. 

See ACT IV OP 1869,9 B.L.R. App. 39, 18 
0. 639. 

6’ee ACT IV OF 1869, s. 16.4 B.L.R. O.C. 
62. 

Petition for judicial .separation containing 
Btatement referring to custody of child — No 
prayer to that effect in person — Application for 
custody of child -Notice to respondent — See 
Act IV OP 1869. 8. 42, 18 C. 473. 

See ACT VIII OF 1873, a. 20, 144 P.R. 1894. 

Necessity for— under s. 169 of the Companies 
Act VI of 1882 — Company in liquidation— 
Application and order under s- 68— Appeal — 
See ACT VI OF 1882. ss. 68, 147. 169, A.W.N, 
1906, 76 = 2 A.L.J. 311-27 A. 609. 


Notice— confznji^d. 

S^eACT VI OF 1892, ss. 162. 214, 18 A. 
215 = A.W.N. 1896, 39. 

Application for extansion of time— Notice if 
nece>sarv--S^e ACT VI OF 1882, ss. 169 204 
25 M. 570. 

See ACT VI OF 1832, ss. 109. 214. 30 C 758. 
See ACT VI OF 1332. s. 132, 10 M. S5. 

Of claim — Suit for rscoverv of ercess freight 

collecled-'To whom — to he sent — ACT IX 
OF 1890. ss. 3 i6). 77 and 140, A. W. N 1906 
101=3 A.L.J. 329 = 29 A 552. 

See ACT IX OF 1900. s. 77. 24 C. 306. 

See^v? IX OF 1990. s. 77. 4 Bom. L.R. 
495 = 20 B. 069 

Sec ACT IX OF 1890, .ss. 77. 80. 26 A. 207 = 
A.W.N. 1903. 235. 

Notice of claim to the Railway Companv — 
Sec ACT I.X OF 1390, ss. 77 and 140, 9 Bom. 
L.R. J42 = 31 B. 534. 

Goods booked with one Railway Company — 
Lo!-' on tbe line of another Comnanv — Notice 
of claim— Sufficient notice— .See ACT IX OK 
1390. .-^s. 77 and 140. 12 C.W.N 105. 

Notice to Railway administration — Service on 
Traffic M inager— 5Ve ACT IX OF 1890, .ss. 77. 
140. 22 M. 137. 

Of claim under s. 77 of Indian Railwiys Act 
on whom to bo served— See ACT IX OF 1890, 
s. 140. 12 C.W.N. 450 = 35 C. 194. 

No — of the enquiry held previous to declara- 
tion under 3. 6, Lind 'icquisition Act, need be 
given to the owner of the property concerned — 
See ACT I OF 1894, ss. 6. 9. 11. 15. 18 and 40. 

0 C.W.N. 454. I*.G. = 1 C.L J. 227 = 7 Bom. L. 
R. 422 = 32 C. 605 = 2 A.L J 771. 

See Ben. Act Xl of 1359, s. 2, 3l C. 250, 
P.C. = 3l I. A. 52 = 8 C.W.N. 649. 

Non-issue of — under s. 6, Act XI of 1869 — 
Effect of — on sale for arrears of revenue — See 
BEN. ACT XI OF 1859, ss. 5. 0, 13, 25 and 33. 32 
C. lil-8 C.W.N. 757. 

Neces.sity of — under Act XI of 1859, s. 5, 
even where a portion only of the estate in de- 
fault is under attachment — Sre BEN. ACT XI 
OF 1859, .ss 5, 28. 1 C.L J- 505. 

See Ben. Act XT of 1859, 8. 0. 30 C. 1 =0 C. 
W.N. 688. 

Irregularity in issue and service of— of saloon 
raiyat— Substantial injury— Sse BEN. ACT XI 
OF 1869, 39. 7. 18, 33. 10 C.W.N. 137 = 2 C.L.J. 
325. 

See Ben. act VIII of 1809. s. 14,3 C L.R. 
432. 

See ben. act VIII OF 1969. s 15. 9 C.L.R. 
207. 

See Ben, ACT VIII OF 1809, s. 31. 4 C. 714. 

Illegal exaction of tolls — Suit for refund of 
money— of action— BEN. ACT IX OF 1871, 

B. 27. 15 C. 269. 
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Notice— continued. 

See Ben. Act IV OF 1876. s. 357, 18 C. 91. 

Validity of— under s. 43 of Act VI OF 1880 
(Bengal)— See Ben. ACT VI of 1880. s. 43 1 
C.L J. 260. 

See BEN. ACT VII OF 1880, ss. 2 and 19. 21 
C. 350. 

See Ben. act VII OF 1880, ss. 5. 7, 9. 10, 
5 C.W.N. 86. 

Ben. Act VII of 1880, mode of notice under — 
See Ben. ACT VII OF 1880. s. 10. 12 C. G03. 

See Ben. Act VII of 1890. s. lO. 2 C.W.N. 
363. 

See Ben. Act IX of 1880. ss. 50 to 71 15 
C. 237. 

See Ben. act III OF 1884. ss. 85, 363. 2 C. 
W.N. 689. 

See BEN. ACT VIII OF 1885. ss. 22 (1) 49 

(6). 167, 31 C. 932. 

Of deposit of rent on one of several joint land- 
lords— EFFECT— LIMITATION— See Ben. ACT 
VIII OF 1885, 8. 61, sch. Ill, art. 2 (a), 29 C 
283 = 6 C.W.N. 15. 

See Ben. act VIII of 1885, s, 73. 24 C. 
642. 


Notice — continued. 

Notice, form of — Directory —See Ben. ACT 
II OF 1838, s. 135, 6 C.W.N. 480. 

Non-service of— under s. 10 of Act I of 1895 

(Bengal) — See Ben. ACT I OF 1895, s. 10, 2 
C.L.J. 504. 

Service of— under Act I of 1895, how to be 
effected— When substituted service of— is not 
to be made — Whether knowledge dispenses 
with, or makes up for defect in service of — See 

Ben Act l of 1895, ss. lO, 12, 15. 16, 21, 31, 

I O.Li.J. 550. 

Service of for the validity of a sale under 
Act I of 1895 — Nece-ssity for — See Ben. ACT I 
OF 1896, ss. 10, 31, 3 C.L.J. 280. 

Service of — under Act I of 1895 [Public 
Demands Recovery. (B.C.) ]— Validity of— See 
Ben. ACT I OF 1895. ss. 15. 17, 19. 20 and 31, 
IC.L.J. 538 = 10 C.W.N. 130 = 33 C. 84. 

Of suit under s. 424, Civ. Pro. Code— 
Object of notice — Who can object to validity 
or sufficiency ofSee Ben. Act I OF 1895, 

S. 19, cl. 2. IC.L.J. 542 = 32 C. 1130. 

See Bom. Act III of 1872, S. 220, 8 B. 151. 

Sec BOM. ACT VI OF 1873, ss. 11, ol. 1 
and 21, 7 B. 399. 


Whether necessary before suit to eject an 
under-raiyat- Sec BEN. ACT VIII OF 1885 
s. 85, cl. 2, 11 C.W.N. 190. 

See Ben. act VIII of 1885, s. 87. 4 C 
W.N. 493. 

See Ben. Act VIII op 1885. s. 155, 22 C. 77. 

Under s. 167 of the Bengal Tenancy Act, 
regularity of service of — Notice signed by 
Deputy Collector for Collector and sealed with 
the seal of the Collector— Sec Ben, ACT VIII 
OF 1885. ss. 160. cl. ig), 167. 9 C.W.N. 803 = 
32 C. 911. 

Application for issue of— to amend incum- 
brances under s, 167 of Act VIII of 1885 (Ben- 
gal Tenancy/ must be made to a Collector and 
not to a Deputy Collector— A— issued by the 
Deputy Collector is invalid, though subse- 
quently approved by the Collector— See BEN 
ACT VIII OF 1885, s. 167. 2 C.L.J. 99. 

To am muktear when he is husband of 
principal— Effect— See BEN. ACT VIII OF 1885. 
s. 167, 5 Ind. Cas. 652. 

Suit by purchaser of certain howla to avoid 
incumbrances thereon — Liability of suit to dis- 
missal in the absence of, under s. 167. Act VIII 
of 1885 (Bengal Tenancy)— Service of— on all 
defendants, except one, who disclaimed all 
interest in the tenure — Effect on suit — See 
BEN. ACT VIII OF 1885, s. 167, 32 C. 710. 

Joint notice to several persons, validity of— 
See Ben. act VIII of 1885, s. 167. 5 C.W.N. 
272. 

Service of— Sec Ben. act VIII OF 1885, 
s. 167, 25 0. 551. 


building— Sec BOM. ACT VI 
Oir 1873, s. 33, 21 B. 1S7 = P.J. 1895, 375. 

Proposed building- of— Want of notice — 
an not furnished — Building without permis- 
sioD— Demolition of building — See BOM. ACT 
VI OF 1873. s. 33. cl. 27. 

B ^^27^°^^’ ^ 

75^19 

To Municipality not confined to actions for 

damages- 5ce BOM. ACT VI OF 1873. s. 86, 8 

1 . 

By landlord required where the annual 

tenancy under the Land Revenue Code, 1879, 

determined— See BOM. ACT V 
OF 1379. s. 84. 9 Bom. L.R. 1332 = 32 B. 78. 

, conciliation agreement— Service 

Subordinate Judge— Sge BOM. ACT 
XVII OF 1879. s. 49. 10 B. 189. 

To tenant not necessary when the latter 

attempts to deny the former's title— See BOM. 

ACT I of 1880. ss. 20, 21. 2 Bom. L. R. 228 = 

24 B. 426. 

Suit for injunction to restrain Municipality 
rom removing building — of action not occes- 
ary under s. 48 of Bombay Act II of 1884— 
Action under s. 33 of Act VI of 1873 — Discre- 
tion of Municipality — Jurisdiction of Civil 
Courts— See BOM. ACT II OF 1894, s. 48, 22 B. 
330= P.J. 1896. 296. 

HaJakore tax — Notice essential to levy tax — 
See Bom. ACT II OF 1834, s. 57, 20 B. 732. 
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Notice— cort/inu^d. 


Notice — contviued. 


See BOM. ACT III OF 1898, ss. 298, 299, 301, 
504, 527, 19 B. 407. 

Sufficiency of— BOM- ACT III OF 1988, 
s. 527, 17 B. 307. 

Legality of notice by tenant requiring land- 
lord to purchase holding in eight days — See 
C. P. ACT XI OF 1898, s. 41, 14 C.P.L.R. 162. 

See Mad. Act II of 1864, ss. l, 2. 3. 39, 
39, 7 M. 405. 

See Mad. act VIU of 1865, 3 M. 114. 

Notice of sale — Onus of showing that require- 
ments of Act have been complied with— Sec 
Mad. ACT vni of 1865, ss. 18. 36, 40, 27 M. 
94 = 13 M.L.J. 479. 

See Mad. act VIII OF 1865, s. 39, 18 M. 30. 

See Mad. ACT III OP 1871, s. 168, 2 M. 124. 

Requireme-its of valid— of action — See Mad. 
act I OF 1884, s. 433. 14 M. 386. 

See Mad. act I op 1884. s. 433. 18 M. 503. 

Suit for injunction — Necessity for notice — 
Object of legislature in insisting on notice — See 
Mad. act IV OF 18ft4, ss. 3. 4, 21. 27. 261, 
1 M.L.T. 333 = 16 M.L.J. 582 = 29 M. 539. 

See Mad. act IV of 1881. ss. 261. 262. 13 

M.L.J. 426. 

See Mad. act V OF 1884, ss. 27. 156, 16 M. 


Of action whether nece.ssary, under s. 156 (1), 
Local Boards Act, in suit for injunction — 
See Mad. act V of 1884. s. 156 (D and (3). 
4 ML.T. 209. PB.=32 M. 371 = 19 M.L.J. 
333 = 4 Ind Gas. 32. 


See Pdn. act IV OF 1372, s. 13,60 P.R. 
1867. 65 P.R. 1873. 


Suit to contest notice of ejectment — See 
Pun. act XVI of 1887, ?. 50, 87 P.L.R. 1902 
= 2 P.R. 1902. 


loo^® act XVI OF 1887, s. 63. 22 P.R. 

Sec U. P. ACT XV OF 1873. ss. 28. 43. I A. 
269. 


Under pre-emption— See U. P. ACT XVIII 
OF 1876. 8. 10, 2 O.C. 7. 

See U.P. act XVIII OF 1876, s. 25, 3 O.C. 
69. 

To agent— Effect against principal— See U.P. 
Act XXII OF 1886, 25 A. 1=29 I. A. 203, P.C. 

^ Of suit against a Municipal Board for an in- 
junction against a threatened act, necessity of 
—See U.P. ACT I OF 1900. fl. 49. A.W.N. 1906, 
107 = 3 A.L J. 341 = 28 A. 600. 

Issued under a. 88— Bona fide question of 
title— Jurisdiction of Civil Courts— See U.P. 
ACT I OF 1900, 83 . 88. 152. I A.L.J. 377. 

Mortgage to one without— of agreement — 
Validity of mortgage— See AGREEMKNT, A.W. 

N. 1884, 264. 


The plea of notice cannot be taken for the 
first time in special appeal — See APPELLATE 

COURT — Objections first taken in 

APPEAL, 1 A. 269. 

Objection of want of — to quit — Second 
Appeal— See APPELLATE COURT — OBJEC- 
TIONS FIRST TAKEN IN APPEAL, 2 M. 346. 

Omission to give — to parties cannot invali- 
date an award— See ARBITRATION— GENE- 
RAL, 29 M. 44. 

Of attornment to tenants — Registration- 
Evidence -Sec ATTORNMENT, I'J B. 36. 

See Buddhist Law— gift. L B.R. 1672 — 
1892. 11. 

Onus of proving irregularity or illegality in 
preparation, serviug or posting of— See BUR- 
DEN OF PROOF— Miscellaneous, 30 c. i = 
6 C.W.N. 688. 

See Burden of proof— Miscellaneous, 

1 C.L.R. 466. 

In suits against Official Assignee, is necessary 
before filing suit against him— See CiV. PRO. 
CODE. 1908, ss. 2 and 80, 4 Bom.L-R. 929 = 26 

B. 809. 

Application for transmission of decree- Exe- 
cution — Court which sliuulU issue notice — Dis- 
cretion— Court to which decree is to bo trans- 
mitted to issue notice— See Civ. Pro. Code, 
1908, ss. 38. 39. 41, O- X.XI, rr. 4, 5 and 22, 12 

C. W.N. 897. 

Of sale, non-issue of notice to a party con- 
cerned IS not a material irroguirtrity in publish- 
ing or conducting a sale under s. 311, Civ. Pro 
Code — See Civ. Pro. Code, J908, s. 47 ’ 

O. xxr. rc. 66 , 70,90 and 92, 10 Bom. L R 
752 = 32 B. 572. •“* 

Application for rateable distribution-No noces 
sity for— To decree holder realizing assets— 
See Civ. Pro. Code, 1908, s. 73 . 27 a l ao- 
A.W.N. 1904. 188=1 A.L.J. 519. 

Of suit to public officer— Act purporting to bo 
done in official capacity— See CiV. Pro Conp 
1908, s. 80, 9 O.C. 275. • 


Suit against Secretary of State not maintain- 
able unless- prescribed by s. 424, Civ. Pro 
Code, 1882. IS given— See CiV. Pko Conp’ 
1908, s. 80. 25 C. 239. ’ 


Public officer, suit against— Cause of action 

stated m notice -See CiV. Pro. Code I'lrift 

8. 80. 13 C.L.R. 195. ’ ’ 

Suit to recover water— Rate wrongly levied 
for two faslies— Notice given by two out of 
three owners of land in respect of one fasli 
only— Sufficiency of notice-Causo of action— 
■S’eeCiv. Fro. Code, 1908. s. 80 ‘>4 M 970 ^ 
11M.L.J.117. ’ 


Given to public officer before suit— Omission 
to state same in the plaint— See CiV Pro 

Code, 1908, s. eo. b c w.n. 913 . 


To Collector— See CiV. Pro. Code 
8. 80, A.W.N. 1881, 175. 


1908, 


C: VII-67 
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Notice — continued. 

Suit instituted without notice— Effect— 
Civ. Pro. Code, 1908, s. 80. 25 A. 187. 

Suit against Police Officer for damages — 
Wrongful confinement— Malicious Act— Notice, 
if necessary— See CIV. Pro. CODE, 1908, s. 80, 
26 A. 220 = A.W.N. 1903, 241. 

Suit against officer of Government — Suit ex- 
contractu — Notice — See ClV. Pro. CODE, 
1908, s. 80. 20 B. 697. 

See CIV. Pro Code, 1908. s. 80. 24 C. 584, 
1 L.BR. 152. 

To Secretary of State.— See CiV. Pro. Code, 
1908, ss. 80. 79, O. XXVII. rr. 1, 6, 4 O.C. 133. 

Material irregularity— Notice to parties of 
time and place at which Court is to be held— 
See CIV. Pro. Code, 1908, s. 115, 1 O.C. 166. 

Execution of decree against surety — Com- 
petency of Court receiving decree for execution 
to issue — to surety — Civil Procedure Code, 

s. 253— CiV. Pro. Code, 1908, s. 145, 29 B. 
29. 

Suit under ss. 30 and 539, Civ. Pro, Code — 
Publication of notice, procedure for— See Civ. 
Pro. Code. 1908. O.I, t. 8 (l), ss. 92. 93. 10 
C.W.N. 867 = 33 C. 905. 

Service of process— Signature of jailor — Judi- 
cial notice— See GiV. Pro. Code, 1908, O.V 
rr. 24, 29, 4 B.L-R. O.C. 61. 

To judgment-debtor, whether necessary on 
application for execution of a decree for per- 
petual injunction — See CiV. Pro. Code, 1908, 
O. XXI, rr. 15and 32, 3 C.L J. 112 = 10C.W. 

N, 297 = 33 0. 306. 

Under s. 248, C.P. Code, issue of, on a time- 
barred decree — See Civ. Pro. Code 1908, 

O. XXI. r. 22, 2 A.L.J. 67. 

See Civ. Pro. Code, 1908, O. XXXII, 
r. 12 (2), (3). 22 C, 270. 

Stay of execution— Notice to decree-holder 
necessary before final order— Practice — Applica- 
tion to be supported bv affidavit — See CiV. 
Pro. Code, 1908, o. XLI, r. 5, 15 B. 536, 

Service of notice— Service on the outer door 
of the house in which the person to whom the 
notice was addressed works as an employee — 
Not good service— See Civ. Pro. Code, 1908 
sch. ii, r. 1, O. V, r. 17, O. XXXII, r. 7, O. 
XLVII, rr. 2, 7, 9, 8 C.L.J. 294. 

Notice to Collector qtw, guardian of a minor 

—See Collector, ii M. 3i7. 

Of issue of commission shown to party’s 
pleader — Service — Refusing admission to com- 
mission — Penal Code, Act XLV of 1860, s. 174, 
proceedings under— See COilMISSlON, 6 C.W.N. 
927. 

See Company— ARTICLES of association 
and liability of shareholders, 17 B. 

fi72. 

Contributory resident in India, necessity of 
strict proof of service of notice on — See COM- 
PANY— WINDING UP OF COMPANY, 11 B. 241. 


Notice— confintied. 

See Company— Winding up of Company 

5 B. 223, 7 B. 494, 12 B. 526, 4 C. 704 = 3 C.L. 
XV* 581» 

Vendor and purchaser — Possession of vendor 
after sale with consent of purchaser— Notice to 
public— Re-sale by the vendor to third party— 
Title of vendee — See CONTRACT ACT, 1872 
s. 108, 81 P.L.R. 1902 = 27 P.R. 1902. 

To a Mukhtyar is notice to his client — See 
Contract act, 1872, s. 229, 4 Bom. L.R. 

832. 

Father of a minor son having notice of fact — 
Minor son cannot plead want of notice-See 
Contract act, 1872, s. 245, 137 P.L.R. 1908 
= 102 P.W.R. 1908. 

Sec Court Fees Act. 1870. s. lO, ci. n, 
s. 12, cl. 11. sch. II, art. 17. cl. 6. 15 M. 288. 

Of suit for injunction, whether ncMSsary 
against officials acting not as such — Ci^ Pro. 
Code. s. 424— Sec COURT OF WARDS, 12 C.W. 
N. 1065 = 36 C. 28 = 1 Ind. Cas. 514. 

Of enhancement, service of — Substituted 
service — See ENHANCEMENT OF RENT — 

General, 12 B.L.R, 229, P.C. = 19 W.R. 353. 

Rent Act B.C, Act VIII of 1869, ss. 14. 18— 
Enhanced rent on account of accretion — See 

Enhancement of rent— enhancement. 
Grounds OF. 10 c. L.R 559. 

See Enhancement of bent— Enhance- 
ment. Grounds OF, 4 B.L.R, App. 61 = 21 

W.R. 442, Note- 

Sec Enhancement of rent— Enhance- 
ment, Giability to, 6 O.C- 190. 

Act XII of 1881 s. 36 — Service of — under — 
Effect — Ejectment suit — Trespasser — See 

Estoppel — Estoppel by conduct, is a. 

189 = A.W.N. 1893, 93. 

Mortgagee selling mortgaged property in 
execution of money-decree obtained against 
mortgagor — Purchase without notice of mort- 
gage — Subsequent enforcement of mortgage by 
mortgagee against purchaser — See ESTOPPEL 

—Estoppel by conduct, 12 B. 678. 

Previous sub-mottgage created by a prior 
mortgagee by deposit of his mortgage-deed — 
Subsequent mortgage though registered cannot 
acquire priority apart from the question of 
notice— See EQUITABLE MORTGAGE, 10 C.W. 

N. 276 = 33 C. 410 = 4 C.L.J. 102. 

Secondary evidence — Unstamped instrument 

— to produce — See Evidence— SECONDARY 
EVIDENCE. 2 M. 208. 

See Evidence— Secondary Evidence, 

9 A. 366 = 7 A.W.N. 34. 

Plea of want or insufficiency of notice, when 
may be taken — See E\TDENCE ACT, 1872, 
s. 34, 8 Ind. Cas. 81. 

Court of Wards, notice of adverse title set op 
by third party given to, bow far binding upon 
proprietor — Limitation Act, arts. 91, 120, sch. 
II— See EVIDENCE ACT, 1872, ss. 90, 102, 6 

O. C. 142. 
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Notice— cc>n^in«ed. 

Necessity for — to defendaot, application for 
execution of conditional decrees — See EXE- 
CUTION OF Decree — application for 

EXECUTION AND POWERS OF COURT 10 C 
W.N. 306. 

Required by s. 248, Civ. Pro. Code, 1882, a 
condition precedent to the execution of decree 

See Execution of decree— Notice of 

EXECUTION, 20 C. 370. 

See Foreign Court— Jurisdiction of 

13 M. 496. 

Person, of whose interest a mortgage has 
would not be bound by the mortgage 
decree unless they were parties to the suit by 
the mortgagee — See HINDU LAW— JOINT 

Family, 3 C.L.J. 12. 

Transfer of immoveable property for consi- 
“■.tion — Transferee without notice — Charge 
waintonance of Hindu widow declared by 
decree— Vendor and vendee— HINDU LAW 

—Maintenance, 27 C. 194. 

Hindu Law— Possession by the widow, notice 
of her rights to the purchaser — See HINDU 

Law— Maintenance. 12 M. 334. 

See Hindu Law— Maintenance, 8 B.L. 

R. 225 = 17 W.R. 433. note. 2 B. 494. 

Of determination of tenancy — Tender of 
pattah at end of Fasli, not sufficient — See 

Hindu Law— Religious Endowment, 28 

M. 391. 

Obstruction to light — Suit for mandatory 
injunction- Delay in notice — See INJUNCTION 

—Miscellaneous, 7 C. 453. 

Insolvent— Private settlement with creditor, 
validity of— Absence of — to Official Assignee 
and other creditors — Public policy — See iNSOL- 
VENCY-GenERAL. 20 B. 636. 

See Insolvency— Insolvency under 
Civ. Pro. Code, u M. 136. 

See Insurance, 4 b. 3i4. 6 b.L.r. 218, 7 
B.L.R 347. 

See Karuliat— General, B.L.R. Sup. 
Vol. 25 = W.R. F.B. 83. 

See Karuliat— Preli.minaries to suit, 

2 0.L.R. 8. 

See Landlord and tenant — For- 
feiture, IV M. 218 = 3 M.L.J. 287. 

Mortgage foreclosure Rent Title — to tenant— 

bee Landlord and tenant— Transfer of 
landlord’s interest. 12 C.L.R. 479. 

Omission to give date — No irregularity — See 

Landlord and tenant— Miscellaneous, 

U M.L J. 145. 

See Landlord and tenant— Miscel- 
laneous. 13 C. 248, 16 C. 414. 

Objeotion as to want of, when may be taken 

^See Lease-General, 5 Ind. Cas. 336. 

Appeal from order of single .Judge refusing 
application under s. 169 of Act VI of 1882— 

Bee Letters Patent, High Court. I 866— 

N. w.p., fl. 10. 17 A. 433 = A.W.N. 1895. 89. 


Notice — continued. 

See Limitation act, 19O8, s. 3, 5 B.L.R 

App. 57 Not0=13 W.R. 105. 
ig^^^^LlMITATION ACT. 1908. s. 10 and art. 

See Limitation act. 1908. art. i 64 . 2 c. 
123« 

See Lis Pendens. 19 M. 257. 7 M.H.C. 104. 

Omission by Judge to give— of his intended 
local inspection, effect of— See Local Inspfc- 
TION. 33 C. 133. 

Monthly servant leaving without — right of, 
towages — See Master AND SERVANT. U.B* 
R. 1905, Contract 1. 

See Master and Servant, g B L.R. io 7 
140 P.L.R. 1901=118 P. R. 1901, 43 P.R.’ 
1876. 

Co-sharers— Measurement of lands— of intend- 
ed measurement--See MEASUREMENT OP 
Lands, 5 C.L.R. 132. 

Mortgagee of vendee omitting to search 
register, not a bo7ia fide transferee without 
notice— See Mortgage— GENERAL. 9 A. 591 
= A.W.N. 1887, 121. 

Service of — Proof of service — See MORTGAGE 

—Foreclosure. 1 Agra 172, 

See Mort(jage— Foreclosure, 3 n w 

P. .325. 2 Agra 387. 2 Agra 407. W.R. 1864. 49. 
84 P.R. 1882, 31 P.R. 1883. 32 P.R. 1883. 84 
P.R. 1890, 94 P.R. 1892, 119 P.R. 1892, 36 P 
R. 1893, 133 P,R. 1094. 24 P.R, 1895. 

See Mortgage— Form of mortgages 
10 A. 133 = A.W.N. 1888. 35. 

Mortgagor appearing to contest defective 
notice of foreclosure issued under Reg. XVII of 
1806 and offering to pay proper persons — 
Whether such appearance and offer amount to 
waiver of right to take advantage of defects in 
the notice in a subsequent suit by him for re- 
demption— See Mortgage — Redemption 
28 P.R. 1903 = 41 P.W.R. 1908=141 P.L e’. 
X008* 

Mortgage— Payment of first mortgage by 
third mortgagee in ignorance of second— Regis- 
tration— Notice— Presumption of intention to 
keep alive first mortgage— See MORTGAGE— 
Sale of mortgaged property, 8 M. 246. 

In what cases registration is and in what 
cases it is not— See MORTGAGE— MlSCEL- 
LANEOU8, 29 B. 199. 

Mortgage by ostensible owner of property— 

Transfer of benamtdar. when not voidable 

Notice of benami purchaser— See MORTGAGE 
—Miscellaneous, 4 o c. 192. 

See Mortgage — Miscellaneous a w 

N. 1887. 183. ’ • 

Suit against Municipal Committeo-of one 
month- See Municipality, 59 P R. i872. 

Bill of exchange, aefion against endorser 
and acceptors of- Notice of dishonour— See 

Neootiarle Instruments — bill of 
Exchange. 3 B.l r.a.c. I98. 
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Notice— con/inwed. 

Sec Negotiable Instruments — Bill 
OF Exchange. 3 N.W.P. 99. 

Huudi— Notice of dishouour— NEGOTIA- 
BLE Instruments— H uNDis— Notice of 
Dishonour of Hundis, 3 C. 339. 

Suit on promissory note — Overdue note — 
Equities between payee, and maker binding on 
iudorsee— Demand of payment — See NEGOTIA- 
BLE Instruments— Promissory Notes— 

ASSIGNMENT, 7 M.H.C. 271. 

Hundi payable at sight — Holder agreeing to 
arrangement with acceptor for payment — 
Notice of dishonour, omission to give— eflect 
on drawer’s liability — See NEGOTIABLE 
INSTRUMENTS ACT, 1881, 8S. 30, 39 and 86, 
12 C.W.N. G44 = 8 C.L.J. 163. 

Dishonour of hundi after acceptance— Notice 
of dishonour— Omission togtve notice — Burden 
of proving absence of damage consequent on 
omission to give notice — Partnership between 
drawer and drawee — Acceptor’s liability barred 
by limitation — Drawer whether discharged — 

See Negotiable Instruments act, 1881. 
s. 98 (c), 26 M. 239 = 12 M.L J. 267. 

Life interest, not attachable by notice to 
trustee of funds— See OFFICIAL TRUSTEE, 12 
M. 250. 

See OFFICIAL TRUSTEE, 7 C. 499, 

Payment of debt to representative of deceased 
person — Discharge — Right of execution of the 
deceased to ignore such payment — Notice of 
claim — Duty of executors — Negligence, effect 
of— PAYMENT. 72 P.R. 1903. 

Verification by person other than plaintiffs — 
See PLAINT— VERIFIC.VTION AND SIGNA- 
TURE, 1 Ind. Jur. N.S. 226. 

Effect of — of ejectment given to tenants 
claiming under-proprietary right — See POSSES- 
SION-GENERAL. 9 0.C. 292. 

Proof of service of, under s. 167 of the 
Bengal Tenancy Act — See POSSESSION— SUITS 
FOR POSSESSION. 7 C.L J. 262. 

Possession operates as— See POSSESSION — 
Miscellaneous. 6 Bom. L.R. 269 = 27 B. 
408. 

Written statement — A fact conveyed in a 
written statement operates as notice — See 
Practice and Procedure, 6 Bom. L.R, 
284. 

Notice to pleader if notice to client— See 
Practice and Procedure, 13 C.W.N. 142 
= 2 Ind. Cas. 547. 

See Practice and Procedure, 24 c. 
437 = 2 C.W.N. 57. 

See Pre-emption — General, i O.C. 
254, 262. 

See Pre-emption —Right to pre-empt, 
16 M. 301. 

See Principal and agent — General, 

6 C.L.R. 101, P.C. =7 I.A. 8. 


Notice — continued. 

Respondent in appeal to Privy Council whe- 
ther entitled to, of transmission of records from 
High Court— See PRIVY COUNCIL, Practice 
of— Rehearing, i9 a. 209 = 24 I.A. 49, P.C. 

Will— Grant of probate — Notice to next of 

kin— See Probate— PRACTICE and Proce- 
dure AS TO PROBATE, A.W.N. 1881, 56. 

Of appeal — Refusal to receive — Copy not 
affixed — No service — Ex parte decree — Effect 
—See Process. 16 B. 1 17 . 

See Process. 15 W.R. 31 . 

Specific Relief Act. I of 1877. s. 42— Suit for 
decree declaratory of title without prayer for 
consequential relief — Relief by way of injunc- 
tion not sought— Effect-Civ. Pro. Code. 1882, 
s. 424,— under— See PUBLIC OFFICER. 14 B. 
395. 

See Recognized AGENT, 17 W R. 389. 

Registered conveyance — Unregistered con- 
veyance with possession— Priority — Notice — 
See Registration. 7 C. 763 = 10 C.L.R. 129. 

Advantage of registration in the absence of 
proof of— See REGISTRATION, 16 C.P.L.R. 95. 

Registration of document not notice thereof 
—See Registration. 13 C.P.L.R. 43. 

Registration operatesas- See ReglsTRATION 
ACT, 1908, ss. 17 and 50, 5 Bom. L.R, 144 = 27 
B. 452. 

See Registration act. 1908, ss. 47, 49, 60, 

1 L.B.R. 293. 

See Registration act. 1908, ss. 49. 50. 8 
M. 167. 

Priority of mortgages— See REGISTRATION 
ACT, 1903, s. 50. A.W.N. 1897. 90. 

Unregistered document optionally registrable 
— Subsequent registered document — Priority — 
See Registration act, 190s. s. so. 26 P.L.R. 
1900. 

Earlier unregistered mortgage, priority of, 
over later registered mortgage — Effect of 
notice of prior mortgage — See REGISTRATION 
ACT, 1908, s. 50. 25 M. 1. 

Registered and unregistered documents— 
Priority— Notice— See REGISTRATION ACT, 
1903, s. 50. 20 A. 252 = A.W.N 1898, 32. 

Conflict between an unregistered hypotheca- 
tion bond and a subseauent registered convey- 
ance— Notice— See Registration act, 1908, 
s. 50, 9 M. 495. 

Registered mortgage-deed — Of previous valid 
unregistered mortgage, effect of — See REGIS- 
TRATION ACT, 1908, s. 50. 16 M. 149, F.B.= 

3 M.L J. 54. 

Purchaser of property, subject to unregistered 
mortgage not compulsorily registrable — Pur- 
chaser having notice of such mortgage before 
registration of sale-deed — Whether mortgage 
binding on purchaser— See REGISTRATION 
ACT, 1903, s. 50, A.W.N. 1908, 99 = 30 A. 238 
= 5 A.L.J. 607. 
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Notice — continued. 

Priority of unregistered mortgage over subse* 
<iuent registered sale — Notice— Fraud — See 
Registration Act, 1908, s. 50, ii c. 667 . 

Holder of subsequent registered mortgage— 
Of previous mortgage unregistered, effect of, on 
priority between mortgagees — See REGISTR\- 
TION ACT, 1908, s. 50, 6 B. 515. 

Prior unregistered document, possession 
under, notice to subsequent registered mort- 
gagee— R egistration Act, 1903. s. 50. 9 
B. 427. 

Of earlier unregistered deed, effect of, on 
priority claimable by holder of subsequent 
registered deed— REGISTRATION ACT. 1908, 
B. 50. 19 A. 145 = A.W.N. 1897, 19. 

See Registration act. i90S, s. 50. 10 C. 
1073. 

Contents of a valid notice under s. 51 of Reg. 
VIII of 1793 (Bengal Decennial Settlement) — 

See Ben. Reg. VIII of 1793, s. 51, 8 C.L.J. 


Misprints in -See Ben. Reo. XVII OF 1806. 
124 P.L.R. 1901=38 P.R. 1901. 

Foreclosure— Irregular — When fatal — See 
Ben. Reg. XVII of I 8O6. ss. 7, 8, 74 P.L.R. 
1906. 

See BEN. Reg. XVII OF 180G, ss. 7, 8. 83 
P.L.R. 1903 = 21 P.R. 1903. 57 P.L.R. 1901 = 
21 P.R. 1901. 


Mortgage — IToreclosure proceedings— Service 
of notice — Sub.stituted service when permissible, 
Demand by registered notice— Burden of proof 
—Evidence— 6'ee BeN. REG. XVII OF 1900, 
8. 8. 63 P.L.R. 1902. 

See Ben. Reg. XVII of 1S06, a. 8, 9 P.L. 
R. 1901 = 28 P.R. 1901. 

See Ben. Reo. VIII of 1819, s. 8, 2 C.L.R. 
419. 


Of sale of tenure under Reg. VIII of 1819 — 
Mode of publication— See Ben. Reg. VIII of 
1B19, 8. 8 (2). 14 0. 365, P.C. = 14 l.A. 30. 


Sticking up of— required by s- 8 of Regula- 
t|on VIII of 1811) {Bengal) — Form and publics- 
tion of— See Ben. Reg. VIII of 1819, ss, 8, 
10. 32 C. 953 = 3 C.L J. 40. 


Publication of— See Ben. Reg. VIII OF 
1819, as. 8, 14, cl. 2. I C. 175 = 24 W.R. 453. 

Se.jBEN. Reg. VIII of 1819. cl. 3. ss. 8 and 
14. 18 C. 363, P.B. 


lioligious community worshipping at oi 
synagogue — Resolutions at meeting of comm 
Dity dismissing officers of synagogue — Neceasi 
of notice to officers— Decision by domest 
tribunal for community, whether Court a 
interfere with— See RELIGIOUS COMMUNIT 
11 B. 185. 


See Relinquishment of Tenure. 7 

H L.R. App. 11 = 15 W.R. 454. 


Alteration of date of appeal without notice to 
appellant or hia pleader— See Remand, A.W. 
N. 1894, 19. 


Notice— continued. 

Service of notice by post — Presumption — 
Question of fact — See RES .tudiCATA — 
Matters IN issue. 7 C.L J. 251. 

Suit for redemption, valuation of, for purpo-^es 
of jurisdiction— Dekkhan Agriculturists’ Relief 
Act (XVII of 1879), consent once givett to 
disposal under provisions of, whether could oo 
withdrawn-Review by Special Judge under Act, 
necessity of notice to coucerned pirties — Sy.e 
Review — Practice and Procedthe, 
11 B. 591. 

Notice of filing of award not given to parties 

— Passing of decree— Material irregularity — 

Revision— See Revision— GENERAL, 20 A. 
474 = A.W.N. 1898. 132. 

Execution sale of under-tenure — Decree- 
holder— Mortgagee’s right to— See Sale — 
SALE FOR ARRE.ARS OF RENT — UNDER- 
TENURES and PORTIONS OF SALE OF. 4 C. 
438. 

Non-service of— Irregularity — Objection not 
taken in appeal to Commissioner —Objection 
in regular suit — See SALE — SALE FOR 
ARREARSOF REVENUE AND CESS— SETTING 
ASIDE SALE AND ITS EFFECT, 13 C.L.R. 1. 

Effect of want of notice under s. 232 (a). Civil 
Pro. Code— See SALE -SALE IN E.XECUTION 
OF DECREE— Setting aside sale, P.L.R. 
1900, p. 157. 

See Sale of goods. 17 B. 62. 

S.inclion to prosecute— Notice — Municipal 
Commissioner— SeeSANCTlON TO J'ROSECUTE. 
A.W.N. 1992, 31. 

Sanction to prosecute— When necessary pre- 
vious to sanction— See SANCTION TO PROSE- 
CUTE, 10 C. 1100. 

Re.sumption of land— Notice— See SERVICE 
TENURE, 8 M. 72. 

Necessity of— to under-tenants. prior tosuing 
them in ejectment— See SERVICE TENURE, 11 
C.W.N. 46 = 5 C.L.J. 53. 

See Service Tenure, 22 C. 933. 

Four days’ notice whether sufficient in law 

— See SPECIAL OR SECOND APPEAL — PRAC- 
TICE AND PROCEDURE IN SPECIAL APPEAL, 

3 M.L T. 293. 

Oral contract to execute lease — Subsequent 
registered lease with — Suit for — of oral agree- 
ment— See SPECIFIC PERFORMANCE, G C. 
534=7 C.L.R. 487. 

See Specific Performance. 12 b. 568. 

See Specific Relief act. 1877, s. 27, 27 C. 
358 = 4 C.W N. 490. 

In suits on contract, not required where an 
action is brought on a contract — See STATU- 
TORY Duties, 3 Bom. L.R. 158 = 25 B. 387. 

See Superintendence of High Court 
11 M. 144. 

Registration when amounts to — See TRANS- 
FER OF Property act, 1882, g. 8, 2 C.W.N. 
760. 
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Notice — continued. 

Registration of subsequent mortgage, how 
lar notice to prior mortgagee — Registration Act, 
1877, s. 60 — See Transfer op Property 
ACT. 1882 , 88 . 3, 85,16 A. 478. F.B. = A.W.N. 
1391. 151. 

See Transfer of Property act, 1882 
ch. tv, ss. 3, 85, 13 A. 432. P.B. 

See Transfer of Property act, 1882, 

8. 4. 1 L.b.R. 196. 

\\ bether transferee to be fixed with notice, 
if de has not exercised utmost care— See 
Transfer of Property act, 1882, ss. 43 
aud 41, 14 Bur. L.R. 329. 

Prior unregistered contract of sale— Subse- 
queut registered sale — Suit for specific perform* 
Alice— See TRANSFER OF PROPERTY ACT 
1882. s. 64, A.W.N. 1887. 15. 

See Transfer of Property act, 1882. 

3. 69 U), 11 H. 201. 

See Transfer of Property act, 1882 

s. 78. 15 H. 268 = 2 M.LJ. 95. 

Registration amounts to — See TRANSFER OF 
Property act, 1882. s. 8i. 4 Bom. L.R. 
253 = 26 B. 638. 

See Transfer of Property act, 1882. 
8.81,23 0.790. 

Necessity of, to be given to the mortgagor 
before order absolute for sale -See Transfer 
OF Property act, 1882. ss. 82. 89, 4 o.L.J. 
317. 

Sec Transfer of Property act, 1882, 

8. 85, A.W.N. 1899, 34. 

See Transfer op Property act, 1882, 
S3. 85 and 3, 21 0. 116. 

Necessity for notice to judgment-debtor before 
making order absolute— See TRANSFER OF 
Property act, 1882, s. 87, 9 u.P.L.R. 5. 

No notice necessary before order absolute for 
sale is made— See Transfer of Property 
act, 1882. s. 89, 25 M. 606 = 12 M.L.J. 62. 

Service of notice through post by registered 
letter, whether sufibcient — See Transfer OF 
Property act, 1882, s. 106, 28 o. ii8 = 4 
O.W.N. 790. 

Of termination of lease of immoveable proper- 
ty— See Transfer of Property act, 1882, 
ss. 106, 111, cl. (/O, A.W.N. 1890, 175. 

Notice of assignment of debt, object and 
effect of— See Transfer of Property Act, 
1882, 8. 131. 10 A. 20 = A.W.N. 1887, 270. 

See Transfer of Property act, 1882, 
8. 131, 12 C. 505, 10 AI. 289. 

See Transfer of Property act, 1882, 
8. 132, 21 B. 60. 

See Treasure Trove, 7 M.H.C. 150. 

Owner may chop off penetrating roots — No — 
necessary, if he does not trespass on the other’s 
land— See TREES, 31 C. 944 = 8 C.W.N, 710. 


Notice — concluded. 

Whether purchaser with notice of trust has 
also notice of trustee’s conduct. See TRUST, 6- 
M.L.T. 143 = 2 Ind. Gas, 963 = 32 M. 490. 

Trust — Purchase of trust property — Good 

faith— See Trusts act, 1882, s. 3, 2 O.C. 319. 

Necessity of — on abandonment of an Ulbandi- 
tenure— Sec Utbandi TENURE, 5 C.L. J. 398 = 
11 C.W.N. 581. 

See Vendor and purchaser— Posses- 
sion. 2 B. 299 = P.J. 1880, 57. 

Mortgage with possession — Assignment of 
equity of redemption by mortgagor — Notice to- 
mortgagee if necessary — Further loan by mort- 
gagee to original mortgagor when assignee 
liable to pay up— Presumption from circum- 
stances and conauct of assignee — See VENDOR 

AND Purchaser— Purchase of Mort- 
gaged Property, 12 b. 33. 

See Written statement, l Ind, Jur. N.S. 
39, 40. 

Notice of Dishonour. 

See Negotiable Instruments. 

See Negotiable Instruments act. 
Notice of Suit. 

(1) — Consul to receive notice of suit. — A Court 
in India, in which a claim lor wages may be 
made by a foreign seaman, must give the Consul 
of the nation to which the ship belongs, a notice 
that the suit has been instituted. FritZ 
Olner V. Lavezze, 10 C. 878. 

Notice to Quit 

See Ejectment, Suit for. 

See Landlord and tenant — Eject- 
ment. 

See Lease. 

See Notice. 

(1) — Second appeal — Objection of want of 

proper notice to quit raised for first time 
appco-l ^Practice. — In a suit for ejectment, the 
objection by the tenant of want of a proper 
notice Co quit may bo raised for tbc first time 
even m second appeal, (2 M. 346, 12 M. 353, 
P.J. for 1830, p. 122, R.) In the present case, 
the objection was not taken in the written 
statement, nor apparently even in the memo- 
randum of appeal. It was, nevertheless, in 
fact, d^lt with by the appellate Court. Held 
that the High Court in second appeal would 
allow the defendant to take the objection of 
want of notice. VlTHD v. DhONDI. 15 B. 
407. [i?., 18 B. 110.] 

(2) — Suit by landlord for possession — Denial 
of landlord’s title by tenant — Notice to quit 
whether necessary. — In a suit by a landlord to 
recover possession, whether the tenants defend- 
ants deny the title of the plaintiff, no notice 
to quit is necessary. AOARCHAND GUMAN- 
CHAND V. RAKHMA HANMANT. 12 B. 678. 
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Notice to Quit — continued, 

(3) — Landlord and tenant — Notice to quit 
sent 6v posi Refusal to receive-r-Service, whe- 
ther good . — Refusal to receive the notice to 
quit sent through the Post Office by a register* 
ed letter is equivalent to service of notice to 

quit. Ismail Khan Mahomed v. K\li 
Krishna Mondol, 6 C.W.N. 134. (isc. 
681, R.) 

(^) ^Permanent Tenancy — Notice to quit — 
Homestead land in Municipal town — Darisal. 
—Notice to quit homestead land in the case of 
transferable leases ought to be a six months’ 
notice, in order that it may be considered to be 
a reasonable one. whether the Transfer of Pro- 
perty Act applies to the case or not. DUHGA 

Mohun dass V. Rakhal Chandra Roy, 
5 C.W.N. 801. (24 C. 720. R.) [R.. 8 C.W. 

N. 901.] 

(5)— .Nofice fo Q'uif — Tenant — If reason neces- 
^®^W-”Trustecs nave power to ejecta tenant by 
giving a proper notice to quit. It is not 
necessary for them to give reasons for such 
notice. PARAMANAND KaUAN v. BaRTIST 

Mission Society of London. 8 C.W.N. 918. 

See Ben. Act X op 1859, s. 23, cl. 5, G C. 
W.N. 199. 

And its requisites— See BEN. ACT VIlI OF 
1885, 29 0. 231 =G C.W.N. 183. 

To quit, whether necessary for maintainabi- 
lity of suit for ejectment of defendant, where 
defendant refuses to pay reasonable rent and 
sets opmokurari pottah — See BEN. ACT Vlll 
OF 18G5. s. 16. 7 C.L.J. 191. 

To quit not necessary whore the defendant is 
a trespasser— See BEN. ACT VIII OF 1885, 
8- 178 (l),cl. (a) and (Sj^cl. (a), 33 C. 13G = 10C. 
W.N. 533. 

To quit — necessity of, for ejectment of 
under-raiyat by landlord purchasing occupancy- 
rights of tenant -See BEN. ACT Vlll OF 1885, 
88. 22, 49 (6) and 85 (2). 3 C.L.J. 155 = 34 C. 
101 . 

Landlord’s right of re-entry without — to 
quit — Whether— CO under-raiyat nece.ssary — 
See Ben. act VIII OF 1885, ss. 22, 49. 85 aud 
86. els. (6) and (7), 2 C.L.J. 570. 

See Ben. Act VIII of 1885, b. 49, ch. I. r. 3, 
28 C. 590^-6 C.W.N. G7. 

See Bom. Act V op 1879. s. 81. 20 B. 354. 
P.B. 

Effect of— See 0. P. ACT IX OF 1883, s. 55, 

1 C.P.L.R. 120. 

To quit— See APPELLATE COUP-T— OBJEC- 
TION FIRST TAKEN IN APPEAL. 1 C.L.R. 421. 

To quit necessity for whore defendant in a 
smt for ejectment setup a right in himself 
which was found to be false— See EJECTMENT, 
SUIT FOR, 9 O.W.N. 4G0 = 1 C.L.J. 116. 

See E.jectment, Suit for, 6 B. 67. 

Lease granted by two co-owners jointly — 
Whether one oo-owner can give lessee notice to 
quit and sue in ejectment — See EVIDENCE — 
PAROL EVIDENCE, 11 B. 644. 


Notice to Quit— concluded. 

See Landlord and tenant— abandon- 
ment OF tenure. 4 C.W.N. G67. 

See Landlord and tenant— Forfei- 

TURE, 17 M. 218 = 3 M.L.J. 287. 10 B. 669. 

See landlord And Tenant— Holuincx 
over. 12 B.L.R. 263. 7 C. 710 = 9 C.L.R. 
240, L.B.R. 1872 — 1892. 439 and 277 

See L.4NDLORD AND TENANT -Nature 
OF TENANCY. L.B.R. 1872-1892. 427. 

Notice to quit— See LANDLORD AND TENANT 

—Tenant’s Liability for rent, i Bom. 

L.R. 739. 

To quit containing alternative clause as to 
enhanced rent--Se« LANDLORD AND TENANT-- 
TENANT’S LIABILITY FOR RENT, 1 L.B.R. 82. 

Grant of lands for service of private nature 
—Resumption of lands after discontinuance of 
service — Notice to quit; in respect of certain 
lands— Sufficiency in respect of other lands — 

See Landlord and tenant -Miscella- 
neous, 13 M.L.J. 209. 

See Landlord and tenant— Miscel- 
laneous, 10 C.W.N. 841=8 C.L.J. 34 42 
P.L U. 1904=5 P.K. 1904. 

Order appointing Receiver, powers of Re- 
ceiver under— Suit to eject tenant, right of — 
Monthly tenant— Notice to quit— Holding 
over— See RECEIVER. 18 C. 477. 

Prior to ejectment— Sufficiency of the service 
—See KIOHT OF SUIT-GENERAL, 22 B. 754. 

To quit— Agreement to render services as 
Medical Practitioner in lieu of rent of a house 
— Lea.so — See TRANSFER OF PROPERTY ACT, 
ss. 105, lOG, 32 C. 243. 

See Transfer of Property Act, s. lOG 
A. W.N. 189G. 51. 

To quit, necessity for. in the case of a pur- 
chaser of the tenancy from the legatee of a 
deceased tenant — SeeTRANSFER OF PROPERTY 
ACT, 6S. lOG, 108, cl. 9 (/I, 5 C.L.J. 205. 

See Transfer of Property Act, 1882 
sa. in. 116. 20 B. 769. 

To quit, necei^sity of, in a suit for ejectment 
—Forfeiture of tenure by denial of landlord’s 
title— See SERVICE TENURE. 3 C.L.J. 274 = 
33 C. 329. 

Notice to show cause. 

(D— Cii-. 7Vo. Code. 1882. s. G-23~Application 
for review— Notice to show cause — Right to begiti. 
—The party opposing an application for review of 
judgment has the right to begin, where a notice 
to show cause why the application should not 
ba granted has boon issued to him. GHANSHAM 
SiNOH V. Lal Singh. 9 A. 6i, F.B. 

{2)— Adverse order— Notice to show cause— 
Practice.— No order affecting a party should 
be passed without calling upon him to show 
cause why it should not be passed. SiRAJ-UL- 
Haq V. khadim Hussain. 5 A. 380 = 3 A W 
N. 60. 

See Civ. Pro. Code, 1908. 0. XXIII, r. L 
6 A. 211 = A. W.N. 1884. 28. 
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NotificatlonB. 

Notification. Civ. Cir. Or. No. 16. 24W.R. 
Rules and Orders of the H.C.. p. IS. 

Meaning of-SeeBEN. ACT III OF 18S4. s. 2. 
20 C. G99. F.B. 

That candidate has passed — Cancelment of 
notification on ground of error — See APPEAL 

TO Privy Council— Cases where appeal 

LIES OR NOT, 0 A. 163. F.B.=A.W.N. 1894. 
J d 

No. 67 L of 1880, Judicial — Civil Department, 
dated the 30th August 1980— Civ Pro 
Code. 190S, s. 68. A.W.N. 1982, 12. 

No. 835, dated the 19th February 1886 — 
See Stamp ACT. 1862. sch. A. arts. 12. 23. 
35 and 46. A.W.N. 1900, 23. 

Government -No. 2955. dated 1-12-1892. 
eSect of — See STATUTES, CONSTRUCTION OF* 
13 A. 06 = A.W.N. 1890. 238. 

Of Governor-General — See SUCCESSION 
Certificates act, 1889. ss. 17. 20. 19 B. 

145. 

Notification of Sale* 

Objections by judgment-debtor— Order dis- 
allowing objection — Ministerial Act — Appeal 

Civ Pro. Code. 1832, s. 244 — See API^eal 

Orders, a w.N. 1887, 134. 

Novation. 

(1) Novation of contract — Assignment of 
business of firm — hiatility of assignee for debt 
not shown in books of firm. — A certain firm 
transferred all its business with all its demands 
and liabilities, as shown by its books, to the 
defendant firm- At the date of the transfer, 
the original firm was indebted to the plaintiff 
firm. This debt was not shown by the books of 
the firm and tbe defendant firm did not know 
of its existence. The plaintiff sued the defend- 
ant for the recovery of the amount. Held that 
as there was no contract between tbe plaintiff 
and the defendant, by which the former under- 
took to pay any debt due from the old firm to 
the latter, there was no novation of contract 
between the plaintiff and the defendant and 
that the defendant was not therefore liable. 
JIT Mal V. GOKUL Das, A.W.N. 1881, 52. 

(2) — Elements of. — A contract by novation 
require.s it as an essential element that the 
rights against the original contractor shall be 
relinquished and the liability of the new con- 
tracting party accepted in their place. N.ADI- 
MULLA V. Channappa, 5 Bom. L R. 617. 

See Bond, 2 C.L.R. 565. 

When does not arise — See CONTRACT ACT 
1872, s. 62, 14 Bom. L.R. 26. 

See Contract act, 1872, s. 62. A.W.N. 
1883, 254, 80 P.L.R. 1903, 28 P.L.R. 1903 = 7 
P.R. 1903. 

See Contract Act, as. 62, 63, is C. 319, 

1 L.B.R. 170. 

See Contract act, 1872, s. 183, 4 Bom. 
L.R. 627. 


Novation — concluded,. 

See Debtor and Creditor. 8 M.L.J. 296. 

See Limitation act, 1908, art. 73, 1 B. 
503- 

See Mortgage— Foreclosure, 26 A. 4 
= A.W.N. 1903, 175. 

See Prut Council. Practice of — 
Questions of Fact, 9 B.L.R. 364 = 16 W.R. 
P.C. 11 = 14 M.I.A. 86. 

See Registration act, 1908, s. 50, 2 N.W 
P. 37. 

I 

New bond in cancellation of old bonds— Regis- 
tration refused — Suit on original bonds— See 
Registration act, 1908. s. 77. A.W.N. 188I, 
98. 

Nuisance. 

See CIV. Pro. Code. 1908. s. 91. 

(1) — Nuisance created by acts of many.— 
What may not be appreciable and be no nui- 
sance, if done by one, may become a serious 
nuisance, if done by many. Chunder COO- 
MAR ^lOOKER.IEE V. KOYLASH CHUNDER 
Sett, 7 C- 665. [Afiirmed, 8 C. 677. J 

(2) — Crim. Pro. Code, s. 303 — Nuisance. — 
S. 308 of the Crim Pro. Code does not apply to 
cases where the public are charged with com- 
mitting a nuisance, by a private individual in 
the exercise of an admitted right. BecharAM 
GHOROOEE V. BOISTUBNATH BHOOYAN, 14 
W.R. 177. [Cons, and Expl., 19 M. 464] . 

(3) — Cause of action. — A person is entitled to 
make a drain in his own land, and the Court is 
incompetent to decree that the drain should be 
closed, because only it might possibly in some 
season or another of the year, incommode the 
plaintiff's neighbouring house-owner’s sense of 
smell ; it will bo time enough for the latter to 
take action to abate any nuisance that he may 
possibly discover in connection with it. when 
such nuisance in fact occurs. NAIK SINOH v. 
Madho Singh. A.W.N. 1886, 156. 

(4) — Abatement of — Smoke— Grant of perpe’ 
tual injunction — Power of Court to refuse— In- 
jury to reversion — Whether smoke nuisance 
amounts to — Nature and form of injunction to 
be granted. — Plaintiff U, owner of two buildings, 
sued K. tbe owner of a mill to the west of 
plaintiff's buildiogs, for a declaration that the 
mill was a nuisance, and for an injunction to 
stop tbe working of the mill or otherwise to 
abate the nuisanc’i. on the ground that the 
smoke, sparks and chaff of the said mill directly 
fly into the premises of the plaintiff and have 
rendered the same uninhabitable. Defendant 
contended, inter alia, that his mill was work- 
ing for some years before plaintiff's father 
built his shops on one of the plaint sites. 
Held, (II that the fact that the mill was 
^working for some years past is no defence, for 
” plaintiff came to the house he occupied with 
all the rights which the common law affords, 
and one of them is a right to wholesome air.'* 
Held, also (2) that the case was one for a 
perpetual injunctiou as no damages would be 
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Nuisance— coniitiued, 

an adequate compensation for the practical 
destruction of the plaintifl's house as a place 
of residence, and also to prevent a multiplicity 
of suits ; for a fresh cause of action arises 
from day to day as the nuisance continues. 
The diccretion to refuse an injunction the 
Courts in India have in any case, but this is 
exercised when there is no substantial damage 
to the plaintiff. (13B. 25'2. IS B. 474. 20 B. 
7C4, P.) Held, also (3) that a smoke nuisance is 
not a permanent injury and that the reversioner 
cannot claim damages even if it be shown that 
the tenants had given notice to quit and that 
the property Nvould sell for less, and that 
the only possible injury to the reversion was 
that the smoke nuisance might become a 
prescriptive right, and that therefore all that 
was ncoossary for the plaintiff was to ob- 
tain a dtcUration that the discharge of smoke 
over his property is not done “as of right. ’ 
An injunction in terras similar to that grant- 
ed in Walter v. Salfe was granted. UMAIi 
V. Kewalmal. 3 Sifid. L.R. 30 = 1 Ind. Cas. 
958. 

(51 — Nuisance — Municijyal Covimittee's power 
to carry xoater into a public drain — Municipal 
Act XX of IS'Jl, s. V2Z —Injunction^ Condi- 
tional injunction-specific Relief Act, 1877, s. 50 
(?). — The Municipal Committee of Bindigheb 
had diverted the flow of the waste-water of a 
dharmsala by convoying it through a new ma- 
sonry drain which emptied itself into a katcha 
drain in the public street, on which two suits 
were filed against the Municipal Committee, one 
by the owners of the houses whose houses abut 
in the public street fora perpetual injunction 
restraining the Municipal Committee from dis- 
charging the water of the dkarmsala through 
the drain in the street, and the other by the 
person in charge of the dharmsala for a similar 
injunction to restrain the defendants from inter- 
fering with the discharge of water through 
certain properties and diverting its flow to the 
drain iu the street above mentiooed- The 
Court of the first instance, whilst holding that 
the Municipal Committee was within its rights 
in constructing the now drain, found that if the 
old drain remained katcha the increased quantity 
of water discharged into it might during the 
rainy season cause some damage to the plain- 
tifi’s houses, granted the injunction until the 
Muuicipiil Committee converted the katcha 
drain into a pacca innoory one, but dis- 
missed the second suit on the ground that the 
plaintiff has no status to maintain it, which 
orders wore confirmed by the Divisional Judge. 
The plaintiffs in both cases appealed to the 
Chief Court on the grounds amongst others that 
the Committee had no power to alter the direc- 
tion of the flow of water from private drains, or 
the direction of the drains, and that no condi- 
tional injunction should have been granted. 
Held, that the plaintiffs in the first case bad 
no right whatever in preventing the Committee 
from allowing tho water to flow into their 
drain, and could only object if tboir rights 
are interfered with by the diversion, and 
only to that extent. The Specific Relief 

C. VII— 58 


Nuisance— couftuued. 

' Act contains no prohibition against condi- 
tional injunction being granted, but that 
tho form adopted was not correct, as it amount- 
ed to a temporary injunction of indefinite 
duration and not a perpetual one, the proper 
I order would be to grant a perpetual injunction 
conditional upon defendant not removing the 
cause of prospective damage to the sati.sfaclion 
of the Court within a fixed period. Held. aLn, 
that public bodies like Municipal Committees 
I should act in accordance with tbe procedure 
provided bythestituto governing their acts, 
but where with the tacit consent and acquies- 
; cence of tho persons interested in a property 
they have acquired a looting with respect to 
tho discharge of its waste water and do an act 
which has caused no damage but improved its 
conditions, iuterfcrence by a Court of Justice 
would not be equitable. Hari SINGH v. The 
I TklUNICIl’AL COMMITTEE OF PiNDIGHEH 
78 P-R. 1901. (G M.H.C. 112. P.) 

(G) — Suit for injunction and damages — Lia- 
bihly of Municipahty to carry ojJ refuse-liquid 
of shellac factory by kuteba dram— Exemplary 
damages, when should be awarded. — .A. suit was 
instituted for a perpetual injunction to abate a 
nuisance and for damages on account of tho 
sime. The nuisance complained of consisted 
in the discharge by tho defendant of the refuse- 
liquid of his shellac manufactory into a 
Municipal drain pissing close to the plaintiff’s 
garden. Tbe defendant contended that the 
stench, if any. arose not from tho liquid dis- 
charged into tbe drain but was duo to tho in- 
sanitary cotiditlon in which the plaintiff’s gar- 
i lien was kept, flo also contended that, if the 
Municipality had properly constructed tho drain, 
there would not bo any stagnation of the liquid 
^ and thus tho decomposition and bad smell 
thereof would have been avoided. Held, doubt- 
less, the bad odour was duo to tho liquid dis- 
charge and not to any insanitary condition of 
, tho plaintiff’s garden. Tbe refuse liquid stag- 
nated in tho drain in consequence of tbe higher 
level of a culvert, under which tho drain had 
j to pa^B and as it consisted of vegetablo and 
animal matter, it decomposed and emitted a 
very bad odour. Held, also, that tho Munici- 
pality is not responsible. The defendant has 
DO right to discharge tho liquid into the 
^Municipal drain. The drain is not a sewer and 
is not intended to carry oil whatever people 
may chose to discharge into it. It is only a 
katcha drain and is intended for the mere 
drainage of surface water. Tho Municipality 
did not permit tbo defendant to discharge tbe 
refuse-liquid into the drain. On theothor hand, 
it prosecuted, more than once, the defendant. 
Further no private porson can claim a right 
to foul an ordinary dram by discharging into 
it what it was not intended to carry off, and 
then throw on the Municipality an obligation 
to alter tho drain in order to remedy tho nui- 
sance that ho has produced ; nor can bo say 
that other persons must meanwhile put up 
with such nuisance. Carrying on an offenaivo 
trade so as to interfere with another’s health 
and comfort or his occupation of property, has 
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Nuisance — continued. 

been held in England to be a legal nuisance 
against. which the Courts will give relief. Here, 
the liquid is ofiensive, and does interfere with 
the ordinary comfort of the plaintiff's occupa- 
tion and has caused him special injury. And, 
since the defendant has put the Municipal 
surface-drain to a use for which it was never 
constructed or intended, and has thus fouled 
It, and the consequences are highly injurious, 
the plaintiff is entitled to restrain him. From 
the history of the case, it appears that the de- 
fendant has successfully resisted Municipal 
control, that he has enlarged his factory, and 
that he has been discharging a greater volume 
of refuse-liquid into the dram. Consequently, 
an injunction for the permanent stoppage of 
the nuisance is the only effectual remedy. 
Seld, further, that persistence in a proved 
nuisance is a just cause for giving exemplary 
damages. The defendant has certainly persist- 
ed in spite of Municipal warning. Consequently 
the damages awarded to the plaintiff should 
be substantial. J.C. GaLSTAUN v. DuNIA Lal 
Si:al, 9 C.W.N. 612 = 32 C. 697. 

(7)— IF/ien actio7iable—City of Madras Muni- 
cipal Act a of 1884), ss. 392, 433— Homj far 
Municipal Council justified tn openvig burial- 
<7rownds ond in causing nuisance thereby . — 
Limitation. — It cannot be laid down as legal 
proposition or doctrine that anything, which 
under any circumstances, lessens the comfort or 
endangers the safety or health of a neighbour, 
must necessarily bo an actionable nuisance. In 
determining whether the use of certain land 
acquired by a Municipal Council as a burning 
ground for the people amounts to an actionable 
nuisance, the Courts are bound to take into 
consideration the fact that the object of the 
burping ground is to provide a covenient and 
sanitary means of disposing of corpses in accord- 
ance with the general sentiment, of the com- 
munity ; so the use of a place dedicated for the 
communal purpose oferemation in a way which 
is neither negligent nor unreasonable, and, 
which is not calouated to aggravate the incon- 
veniences necessarily incident to such auact as 
it is generally performed in the country, does not 
amount to an actionable nuisance. (19 M. 464, 
F.) Where the Municipal Commissioners for 
the City of Madras acquired certain land and 
opened a burial and burning ground thereon, 
and an actionable nuisance was caused thereby 
to an adjacent landowner, held, that the 
Municipal Commissioners were protected by 
s. 392 of the City of Madras Municipal Act ; the 
Legislature in euacting s. 392 of the Act clearly 
contemplated and authorised some interference 
with private right of property, since the above 
section empowers the Commissioners to acquire 
laud compulsorily for the purpose of burning- 
grounds. They were protected by s. 392 which 
places them under a statutory obligation to 
open burning-grounds, and provides also for 
compensation. (L.R. 11 App. Cas. 45, F.; L.R. 

6 App. Cas. 193, D.) {Per Sir Arnold White. 
C.J.). The mere fact that a neighbouring 
land-owner has sustained damage does not show 


NulsaDce —coMfintted, 

that the place provided by the Commissioners 
as a burning and burial ground, is not “con, 
venient and fitting” within the meaning of 
3. 392 of the Act — {Per Sir Arnold White, C.J.). 
[R., 6 Bom. L.R. 131.] The cause of action 
for a suit for an injunction restraining the 
Municipal Commissioners of Madras from using 

certain land acquired by them as a buroiog 
and burial ground, and for damages caused to 
the plaintiff by the land having been so used, 
arises when the land begins to be used as a 
burning and burial ground ; and the suit is 
barred under s. 433 of the Madras City Muni- 
cipal Act, unless brought within six months of 
the above date. {Per Sir Arnold While. C.J.). 
Muhammad Mohidin Sait v. The Muni- 
cipal Commissioners for the city of 
Madras, 25 M. 118. 

(8) — 5. 68 (2), Act XIII of mi~Public lat- 
rine — Erection by Municipal Committee — Lega- 
lity of. — S. 68 (2) (a» of the Punjab Municipal 
Act does not empower the Committee to erect 
public latrines at any place which might deem 
suitable to the committee. That section ena- 
bles thecommittee to apply the funds for the 
payment of charges and expenses incidental to 
maintenance, construction, improvement, 
cleansing and repair of latrines aod to construct 
public necessaries. MUNICIPAL COM.MITTEE, 

Delhi v. Harparshad, 103 P.R. 1892. 

(9) — Slaughter house — Suif for injunction — 
Damnum absqueinjuria — Municipal Committee 
— Powers of. — A suit for injunction was brought 
to prevent the user of certain premises as a 
slaughter bouse on the ground of nuisance and 
the probable consequence of danger to health, 
material discomfort and inconvenience to the 
plaintiffs. Held that unless it is clearly proved 
that the above consequences would ensue, in- 
junction would not be granted and oven if 
proved, the Court has full discretion to grantor 
to refuse it. also that the exercise of a lawful 
business, if ii is not on other grounds a nui- 
sance will not amount to a nuisance merely 
because it diminishes the value of the property.. 
Diminution of the value of one’s property with- 
out injury to the property by a legitimate use 
of one’s own property is at best a ^'damnum 
absque iniuria " Powers of the Municipal 
Committee to justify a nuisance discussed. 

Rattigan V. Municipal committee of 
Lahore. 106 P.R. 1883. [R. iC F ., 103 

P.R. 1892.] 

(10) — Obstruction in public street— Special 
damage . — In a suit for the removal of obstruc- 
tioo in a public street on the ground of 
nuisance, it must be proved that the damages 
the plaintiff had sustained is greater in degree 
or frequency than and different from that 
sustained by the rest; of the public. CHAJJU 
MAL V. Ganda MAL, i P.R. 1895. (10 P.R. 
1878, F.) 

(11) — Opening door way—Common land — In- 
jury — Right of suit. — In a suit to remove a 
doorway opened by the defendant, the plaintiff 
must shew that the existence of such doorway 
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Muisance — concluded, 

causes injury to his property or that the land 
on which it opens is his. Peeroo v, Budha, 
90 P.R, 1866. IF., 4G P.R. 186S.] 

Removal of nuisance— Suit to set aside 
Magistrate’s order— C rim. Pro. Code, 
1861, s. 308, 4 B.L.R, F.B.. 24 = 1-2 W.R. 13. 

Interruption of light and air — Substantial 
diminution — Cause of action — See Easement, 
8 O.C. 356. 

An obstruction of light and air in order to 
constitute an actionable obstruction must 
amount to a— See EASEMENT, 9 C.W.N. 543. 

See Easements act, i882. 19 B. 420. 

See Perry, 18 C. 652. 

Buildings affected by, and smoke of ad- 
jacent mill— Awarding of combined relief of 
injunction and damages to occupier — Specific 
Relief Act I of 1877 — Plaintiff when barred by 
laches— See INJUNCTION— Sl’ECIAL CASES. 8 
B. 05. 

See Injunction— Special Cases, a.W.N. 

1901, 23. 

See Jurisdiction of Civil Courts, 14 c. 
60, 1 B.H.C. 1. 3 C. 20. F.B. 

Municipal byo-law declaring erecting of cor- 
nice a— Civil Courts bound to take as conclusive 
—See Municipality. 8 P.R. 1875. 

Act XV of 1877, 5.26. proof of title under, 
how far necessary — Continuing — Saving of 
limitation under s. 23— .See Prescription- 
Easements— Water, Rights concern- 
ing. 6 B. 20. 

Penetration of trees on neighbour’s wall — 
Contmuiug actionable— Threatened injury- In- 
junction— 6'ee SPECIFIC Relief act, 1877. 
S. 55, 31 C. 944 = 8 C.W.N. 710. 

Nuisances Act, Local. 

See ACT XXI OF 1841. 

Nambudris. 

See Hindu Law— adoption, ii M. liG, 

Nuncupative Will. 

(Ij — Nature of proof — Findiiig as to a direc- 
tion in ^oill — Liability to be reviewed in second 
appeal, — Held, that the party sotting up a 
nuncupative Will should bo required to prove, 
with the utmost precision, the words on which 
he relies, with every circumstance of time and 
place (12 M.l.A. J, R.) Held, also, that a find- 
ing of fact as to a direction in the Will, after 
such proof, is not liable to be set aside by the 
High Court on second appeal. DHURILAL v, 
Mt. Dhania, 5 N.L.R. 85 = 3 lad. Cas 59. 

Nuncupative Will — Suit for declaration of its 
nullity, when lies -See DECLARATORY DEC- 
REE, Suit for— When declaratory suits 
LIE. l A. 688, P.C. = 2 C.L.R. 193 = 6 I. A. 87. 

See Hindu Law— Will. 9 W.R. 15. P.C. 
= 12 M.l.A, 1. 

Su Probate and administration act, 
1881, s. 8, 26 A. 313 = A.W.N. 1903, 63. 


Nunc Pro Tunc. 

Award made after death of one of the parties 
— Doctrine of, whether applicable — See ARBI- 
TRATION— MISCELLANEOUS. 14 C.W.N. 759 
= 6 Ind. Cas. 170. 

Oath. 

(1) “"C/tie/ Magistrate, Glasgow — Power to 
adyninisler oaths.— The Lord Provost of iheCicy 
of Glasgow as Chief Magistrate and -.a Justice 
of the Peace has authority to administer oaths. 
In the goods of HENDERSON, 22 C. 491. 

(2) — Mian Oaths Act (X of 1873), n. 13— 
Evidence advisedly recorded without oath or 
affirmation.—^. 13 of the Indian Oaths Act 
does not render the evidence of a child nine 
years old, whose evidence has been advisedly, 
and not by omission, recorded withoutany oath 
or affirmation, admissible as evidence. QUEEN 
V. ANUNTO CHUCKEHBUTTY. 14 B.L.R. 295, 
Note. 

(3) — Mian Oaths Act (X of 1873), s. 13 — 
'Omission,' meaning of —Evidence. — The word 
“ omission ” in s. 13 of Act X of 1873 includes 
any omission, and is not limited to accidental 
or negligent omission. QUEEN v. SEWA 
BHOQTA, 14 B.L.R. 294, F.B. 

(4) — Oaths Act — Failure to take oath — Prac- 
tice.— A fact which was to have boon proved by 
oath cannot be taken to have been proved, 
simply because a party resiles from an agree- 
ment to take oath. If a party resiles from his 
agreement to take oatb or be bound by the 
oath, a decree cannot forthwith bo passed 
against him. The only course open to the 
Court in such a case was to proceed with the 
trial of the suit in the ordinary way, drawing 
such inference as might bo proper from tho 
conduct of tho defaulting piriy and mulcting 
him in costs that should be considered appro- 
priate. Ulagappa Chettiar V. Peru Ka- 

RUPPAN Chetty. 1912 M.W.N. 361. (17 M. 

L. J. 545, D.; 22 M. 234, 3l M. 1, 17 M.L.J. 
99, A 100, R.) 

(5) — Evidence balanced on both sides — 
Refusal to take oath proposed by other party — 
Its effect . — Where there is evidence on both 
sides, and a doubt arises as to which is tho true 
case, a refusal to take oath may well be taken 
into consideration to decide the point (22 B. 
683, F.) But whsre the Court found that tho 
evidence for the defendant standing alone was 
not such that it could be safely acted on. the 
Court could not decide in tho defendant’s 
favour, merely because the plaintiff refused to 
take the oatb proposed to him. KOJAKULI 
KANOA Naik V. Guruviya BHATTA 2 

M. L.T. 327. 

(6) — Indian Oaths Act (X 0 / 18731 — Refusal 
of one party to take oath proposed by other, 
whether conclusive evidence against former— 
Such refusalwhether could operate as estoppel . — 
The point that bad to bo decided in this caso 
was how far the Judge of the lower Appellate 
Court was justified in having disregarded the 
evidence on the record and rejected the plain- 
tiff's claim on the mere presumption drawn 
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Oskih^continued, 


from the refusal of the plaintiff lo take a solemn 
oath, under the Oaths Act of 1873. that 
defendani s presentment of the case was false. 
That Court while admitting that, apart from 
the oath incident, the evidence was all in 
favour of the plaintiff, held that his refusal to 
take the oath prescribed had by itself the effect 
of establishing that the defendant was in the 
right and so decided in his favour. The High 
Court held that the lower Appellate Court 
should, under the circumstances, have disposed 
of the case S' lely on the evidence before it, ir- 
respective of the party’s refusal to make oath 
and was wrong in having decided the case by 
the ordeai. While a party, who makes an cath 
as prescribed by his adversary, confers by so 
doing, on his statement, the character of con- 
clusive proof, his mere refusal to make the oath 
does not, under the terms of the Act, ju.stify 
any legal presumption against him. The refu- 
sal is to bo considered as a mere piece of con- 
duct-evidence in the case, to be judged of along 
with other evidence. Such a refusal, therefore, 
cannot be deemed to work as an estoppel so as 
to conclusively prove the .falseness of the claim 
made by the person refusing. Where, there- 
fore, as in the present case, there is good evi- 
dence all in favour of the party refusing to make 
the oath, his mere refusal cannot afford any 
sufficient ground for setting aside that evidence. 
It is only where there has been evidence on 
both sides, and a doubt ari.ses as to which is 
the true case, that the refusal to take oath may 
be taken into consideration as evidence towards 
deciding the case. ChintamaNv. Shrinivas 
22 B. 680. IF., 2 M.L.T. 327.] 

Evidence — Conscientious objections to 
take cath on Bible by member of Church of 
England — Adnussibilitp of evidence not given 
on such oath. — Where a member of the Church 
of England had conscientious objections to 
take oath on the Bible and was willing to make 
an affirmation binding upon bis conscience, 
evidence given by him except on such oath 
could not bo admitted as he was not exempt by 
law from taking an oath in a Court of Justice 
in India. P. Valu Mudali v. W. SOWERBY, 
2M HC. 246. 

— Agreement to be bound by defenda7it's oath 
— Pou-er of luithdrawing after acceptance by 
defendant- — A complete proposal by the plain- 
tiff to be bound by the defendant’s oath before 
a certain temple, is binding upon the plaintiff, 
if the defendant accepts such proposal. It will 
not be open to the plaintiff to withdraw after 
the Hcceptanco, except for some good reason. 
VELAYUDA GOUNDEN V. Narayanaswami 
Gounden, 17 M.L.J. 536. (22 M. 234, 17 M. 

L.J. 100, F.) 


Oath— continued. 


(9)— Indian Oaths Act (X of 1873), s. 9, offer 
to be bound by oath of opposite party, whether 
could be retracted subsequent to its acceptance — 
Discretion of Court. — The plaintiff in this case 
offered under s. 9 of the Indian Oaths Aot, 
1873, to be bound by the oath or affirmation of 
the defendant on a certain point. The lower 
Court treated the oath accordingly taken by 


the defendant as conclusive against the plaintiff 
and dismissed his suit. Plaintiff appealed on 
the ground that he had retracted his offer be- 
fore the oath was taken by the defendant, 
though after she had agreed to take it, and 
that, therefore, he was not bound by the oath. 
Held, the Act makes no exception in favour of 
a party who makes the offer which has been 
accepted by his adversary so as to permit him 
to subsequently retract it. The administering 
of the oath is discretionary with the Court, and 
where the party who has made the offer satis- 
fies tbe Court as he had good grounds for re- 
tracting it, the Court would exercise a wise 
discretion in refusing to ndminister tbe oath, 
but when such party puts forw.ird only frivo- 
lous reasons for his retraction, the Court would 
be justified in administering the oath notwith- 
standing such retraction. ABA.II v. BALA, 22 
B.281. lAppr.,22 U. 234; B., 85 P.R. 1903 = 
J4.3 P.L R. 1903, 17 M.L.J. 90.] 


I (10) — Aruard — Settling matter in dispute 

j conditionally on one of the parties snaking oath 
to a certain e^ect — Form of oath taken in Upper 
Burma, — Where the decision of a dispute de- 


I pends upon tbe taking of an oath by ooe of the 


parties, it appears a fair and reasonable pre- 
sumption that the intention is that such oath 
should be taken in tbe most solemn and bind- 
ing form in ordinary use. M.AUNO PAN 
Gaing V. Maung San Hla, U.B.R 1892— 
1896, Yol. 11, 598. 


(11) — Oaf/i in a particular forin — Vakil offer- 
ing to be bound by, though »iof specially em- 
powered — Effect of. — A vakil, unless specially ^ 
empowered, cannot bring a suit to a close, by 
offering to be bound by the oath of tbe oppo- 
site party in a particular form. RA.MASAMI 
ODAYAN V. P. M. Ramasami Odayan. 7 
ML.T. 43 = 5 lad. Cas 514=>20 M.L.J. 396. 

(14 B. 455, F.) 


(12) — Proposal by plaintiff to take oath in one 
form — Plaintiff subsequently insisting upon 
another form— Defendant's duty . — Where the 
defendant was willing to take the oath in tbe 
form proposed by tbe plaintiff, but tbe plaintiff 
insisted on taking the oath in another form, 
held that tbe defendant was not bound to take 
tbe oath in the form which the plaintiff insisted 
upon. RAMALINGAM CHETTI V. Veerayya 
CHETTI, 7 M.L.T. 197 = 5 Ind. Gas. 939. (17 M. 
L.J. 99, D-\ 17 M.L.J. 546. R.) 


(13) — One party to a suit abiding by oath of 
other — Court's record, procedure with refe- 
rence to. — Where a case involves questions of y 
law and fact, and one of tbe parties thereto / 
agrees to abide by the oath of the opposite^ 
party, the record of the Court roust show what 
questions are to be decided in accordance with 
the oath. RAM LAL SAHU v. SALTAN.AT BEG, 

8 O.G. 11. 


(14) — Oath— Wager — Decision of sail on oath. 
— The deoision of a suit by the wager of oath is 
not recognised by law. HURBUNS SINGH v. 
JHUNDOO LALL, 51 P.R- 1868. 
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Oath — concluded. 

(15) — Oath affecting third party^Act VI of 
1872, s. 4. — The lower Courts held that defend- 
ant’s oath on his son’s head was binding on the 
plaintifi who oflered to be bound by it under 
8. 4 of Act VI of 1872, Held that the lower 
Courts bad erred because this is a form of oath 
which affected third parties, and, as such, was 
expressly excluded from the oath« that might 
betaken under that section. RULDU MUL v. 
BHUPA, 36 P.R. 1873. [F., GG P.U. 1910 = 114 
P.L.R. 1910.) 

This circular prescribes Forms of Oaths 
and Affirmations under s. 7, Act X of 1873. 
Clr. Ord. No. 12, 20 W R. Rules and Ors of 
the H.C. p. 4. 

Power of Courts to settle cases by-Regs. Ill 
of 1802 and VI cf 1S76— See ACT X OF 18G1. 4 
M.H.C. App. 3- 

Collector acting under Act I of 1694, not a 
Court — Power of Collector to administer oath 
—See ACT I OF 1894, s. 53. 27 C. 820. 

Power of arbitrator to administer oath other 
than in prescribed form — See AKHITHATION— 
POWERS OF ArtbITRATOUS. 1 A. 535. 

See Civ. Pro. Code. 1809, 0. XXXII, r. 7, 
18 P.R. 1891. 

Adjustment — Agreement to take an. by the 
parties to a suit filed in Court — See COMPRO- 
MISE-COMPROMISE OF SUITS IN Civ. Pro. 
Code, 4 M.H.C. 422. 

statement by Counsel to Court — No necessity 
for— See LEGAL PRACTITIONERS— COUNSEL, 

3 C.W.N. 694. 

Statement of Counsel not on oath, if object- 
ed to by opposite party whether admissible in 
evidcuee— Procedure re Statement of Counsel — 
See Legal Practitioners— Counsel, 27 
C. 428 = 4 C.W.N 1P9. 

Binding effect of oath by person not a party 
or witness— See MAINTENANCE, 157 P.W.R. 
1911. 

Oaths Act. 

See ACT X OF 1973. 

Obiter Dictum. 

(l)^ Authority of. — Unle.ss it is established 
that a decision already given after c ireful 
consideration is'gro-sly erroneous, the Court 
should be loath to depart from it. oven if its 
correctness may be open to question, and even 
if the opinion expressed in it is only obiter ; 
because, it is highly inexpedient ihat the 
decisions of the H'gh Court in the Province 
should bo frequently altered, and titles acquired 
on reliance on those decisions thus unsettled 
and shaken. {Per Banerji. J.) WAHID UN-NISSA 
v. GORARdhAN das. 22 a. 4S3 = A.W.N. 1900, 
160. 

Objection by Respondents. 

Cross objection against co-respondent — 
Rejection of cross-objection — See ClV, PRO. 
Code, 1908, O. XLI, r. 22, 30 C. 655. 


Objection by Respondents— concfwded . 

Memo of objections — Right of pauper res- 
pondent to present— without paying stamp- 
duty— See ClV. Pro. Code, 1908. 0. XLi 
r. 22, 1 N.L.R. 33. 

See Special or second appeal— Prac- 
tice AND PROCEDURE IN SPECIAL APPEAL 
A.W.N, 1893. 68 . 

See SPECIAL OR SECOND APPEAL— :\rrs- 
CELLANEOUS, 7 A. 765, F.B. = A . W.N . 1885, 
225. 

Objection to Jurisdiction. 

(1) — Jurisdiction, want of— Objection, — No 
Court of limited jurisdiction can give itself 
jurisdiction by a wrong decision on a point 
collateral to the merits of the case upon which 
the limit to its jurisdiction depends. Where 
the objection made is found in the adjudication 
of a case the subject-matter of which is within 
the general jurisdiction of the Court, and there 
basbeen no omission or wrong di^iposal of any pre- 
liminary point essential to the enquiry by the 
; Court, its decision cannot bo impeached on the 
ground of want of jurisdiction. SUR.JAN 
SINGII v. Najabat Khan, 83 P. R. 1874. 

I Objects and Reasons, Statement of, for Acts. 
See Statutes. Construction of. 

Obscene Songs. 

(D— PfJiai Code, Act XLV of 1860, 5 . 294— 
Obscene songs. — A conviction under s. 294 for 
singing obscene songs in a public place was set 
aside, in the absence of proof that the parti- 
cular songs sung were obscene, though they 
belonged to a class of songs many of which 
wore obscene. Reg. v. Ganu Din KRISHNA 
GURAW, 4 B. H. C. Cr. 25. 

Obstruction. 

See Nuisance. 

See Right of Suit— Obstruction to 

PUBLIC HIGH WAY, SUITS CONCERNING. 

(U — Public road— Suit for removal of ob- 
struclion— Special damage. — In the absence of 
proof of special damage accruing to plaintiff, a 
suit for the removal of an obstruction upon a 
public road cannot bs maintained. Bhagee- 
ruth RISHEE V. Gokool CHUNDER Mun- 
DUL, 18 W.R. 58. [EzpL, 21 W.K. 146; R. 

I A. 249.) 

(2) — Suif for removal of obstruction. — Where 
an obstruction is admitted by defendant, 
Court cannot dismiss suit lor its removal, on a 
finding of fact that it does not exist. SHAIKH 
HUBEEBUL HOSSEINv. 8HIAKH SHAHAMUT 
ALI, 25 W.R. 15. 

(S)— Procedure— Obstruction. — The proper 
courso of procedure for the removal of obstruc- 
tions to public thoroughfares is that prescribed 
in the Code of Criminal Procedure. Because a 
party sustains special damage he cannot claim 
from the Civil Court that remedy which the law 
says must be afforded by the Magistrate after 
taking proceedings in a particular form. KlSTO 
j NATII BHAOBUTTY V. JUMBOO Nath CHUC- 
i KERBUTTY, 21 W.R. 145. 
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Obstruction— conciu^Zfid. 

(4f— Limi^a^ion— Execution— Obstruction— 
Proceedings may be taken against a judgment* 
debtor in the execution of a decree any time 
•witbin three years from the last application of 
the kind, even though they are not instituted 
Within 30 days after a wrongful obstruction 
alleged to have been put by him in the way of 
the judgment-creditor obtaining possession. 

Hunkur Singh v. Madho Lall, 21 W R. 
147. 

See AFPELT-ATE COURT — OBJECTIONS 
FIRST TAKEN IN APPEAL, 6 B.L.R. App. 73. 

To public way— See BUILDING, 9 C W.N. 
72 = 31 C. 979. 

To light and air — Test of actionable — See 
Easement, 9 C.W.N. 543. 

Easement— Private right of way-Obstruc- 

damage, necessity of— Injunction. 
5ee Easement, C4 P.R. igoi. 

See Injunction— Special Cases, lO B. 

u JUt 

Occasional Residence. 

See Jurisdiction — Causes of Jurisdic- 
tion, i ind. Jur. o.S. 85 = Marsh 64 = 1 Hay 

132. 

Occnpancy. 

See Right op occupancy. 

Occupancy Holding. 

See Right of occupancy. 

Occupancy Rights. 

See Right of Occupancy. 

Occupancy Tenant. 

See Right of Occupancy. 

Occupant. 

Occupant, suit by an Inamdar for arrears of 
assessment against an— See iNAMDAR. 5 Bom 
L. R. 700 = 28 B. 99. 

Occupation. 

Agricultural lands— Tenancy created not only 
by contract, but by — See Landlord and 

Tenant-Relationship of landlord and 

TENANT, 25 C. 324. 

Octroi. 

^ ij}-pctrov-farmerof-Suiitorecoverdues-Jur^ 

Kdtctton— Articles made within but sold beyond, 
municipal limits — Whether liable to octroi . — A 
farmer of the octroi has no power to take action 
for the recovery of rates that may be due to 
bim io the mode tb^t laud reveoue is recovered* 
and he must go to the Civil Court to establish 
his claim against a defaulter. Articles made 
within the boundary of a municipality but sold 
outside its limits are not liable to octroi duty, 
as such duty is leviable under the rules on arti- 
cles brought into a town for actual use or con- 
sumption therein. UMRA v. HiRA NAND. 55 
P. R. 1876. 

Illegal levying of, on through goods — Suit for 
refund against Municipality— See MUNICIPA- 
LITY, 31 P. R. 1876, 


—Miscellaneous, 60 


Octroi Duty. 

See Right of suit 
P. R. 1873. 

Offence. 

(})— Trial of offence committed in British 
shipon high sea-.Jurisdiction.-OQence commit- 
t^ed in a British ship, during her voyage on the 
high seas can be tried by the Presidency Magis- 
trate. King-Emperor V. The Chief Offi- 
cer of the SS. Mushtari, 3 Bom. L. R. 

Offence before Penal Code came into opera- 
tion. 

(1)— Perjury or forgery— Act I of 1848— 5a«c- 
tion in case or perjury or forqery.^A case of 
perjury or forgery alleged to have been com- 
mitted in a case before a Civil Court before 
January 1st, 1860. can be dealt with only 
under the old Procedure Law (Act I of 1848), 
according to which the sanction of the Court 
before which the offence was alleged to have 
been committed was necessary before criminal 
proceedings can be instituted. In re Radha- 
jeeban Moostaffee, 5 W.R. Cr. 8 = 1 Ind 
Jar. N.S. 97. 

Offences. State Act. 

See ACT XI OF 1857. 

Offer. 

Wbat amounts to an — 5^0 CONTRACT — 
General, 8 Ind. Cas. 601. 

Offer and Acceptance. 

See Contract act 1872, s. 7, 2 Bom. L.R. 
691 = 24 B. 510. 

OfiSerings. 

See Right of Suit— Office or Emolu- 
ment, Suits Relating to. 

Gift of a fixed share of. made at a shrine — 
See MahoMEDAN Law— Gift, 9 A.L.J. 555. 

Claim for share in the offerings of a shrine — 

See SMALL C4USE Court. Mofussil, Juris- 
diction OF— general, 92 P.W R. 1911. 

Office. 

fl) — Office — Meaning, — The term “office” 
denotes a duty in the office-holder to be dis- 
charged by bim as such. It consists in a right 
and a corresponding duty, to execute a public or 
private trust and take the emoluments belong- 
ing to it. Srinivasa Thathachariar v. 
Srinivasa aiyangar andSrinivaschariar 

V. Srinivasa Thathachariar, 9 M.L.J. 
355. 

Suit relating to office carrying emolument 

— See Jurisdiction OF Civil Courts, 16 

B. 281. 

Claim to office and property belonging there- 
to — Limitation — See MAHOMEDAN LAW — 
Wakf. 3 Ind. Cas. 419 = 11 C.L.J. SOI = 14 C. 

W. N. 497 = 37 C. 263, 

Suit to establish right to personal office, 
nature of— See RIGHT OF SUIT— OFFICE OR 

emolument. Suits relating to, 22 C. 92. 

Suit for removal from office — Valuation — See 
Valuation of Suits, ii M. 149. 
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CflSce brocage Contract. 

Validity of— Sfe CONTRACT ACT, 1872. s. 23 
Illu (/), 17 M.L.J. 252 = 30 M. 530. 

Office Inspection. 

This circular deals with memoranda of office 
inspections, Rev. Cir. No, 2, 24 W.R. Rev. 
€ri. p. 4. 

Office of Staff Corps. 

See Attachment— SUBJECTS of attach- 
ment, 24 C. 102 = 1 C.W.N. 138. 

Officer. 

See Act XVIII of 1850. 

See Go\t:rnment Officers, Acts of. 

See Judicial Officer. 

See Judicial Officers, Liability of. 

(1) — Bona 6de belief that the person is acting 
in pursuance of statute.— It A bona fide, 
and not absurdly, believes that he ia acting in 
pursuance of a Statute, bo is entitled to the 
special protection which the Legislature intend- 
ed for him, although he has done an illegal 
Act. Spooner v. Juddoo, 4 M.I.A. 353. 

See Bom. Act XX of 1864, ss. ii, 15. i B. 
318. 

Attachment of moiety of pay of officer of the 
Indian Staff Corps — See ATTACHMENT — 

Subjects of attachment, 25 M. 402. 

Suit against Officer of Government — Suit ex- 
contractu — Notice — See CiV. Pro. Code, 
1908. 9 . 80, 20 B. G97. 

Public — Suit against — Notice of cause of 
action stated in notice — See Civ. Pro. CODE, 
1908, 9. 80. 13 C.L.R 195. 

How far the acts of a Government bind 
tbo Government— See ESTOPPEL — GENERAL, 
2 W.R. 61, P.O. = 8M.I.A. 529. 

Of Government— 5ee GUARDIAN— APPOINT- 
MENT OF GUARDIANS. 4 B. 642, Note 1. 

Suit for debt against an— in the army — See 

Limitation— General. a.W.N. 1897. 203. 

Disprseeseion under order passed by officer 
of Government — Suit for possession — See 

Limitation act, 1908. arts. 12, 14, ii B. 
429. 

Religious community worshipping at one 
synagogue— Resolutions at meeting of Commu- 
nity dismissing officers of synagogue — Neces- 
sity of notice to officers — Decision by domestic 
tribunal for community, whether Court can 
interfere with— See RELIGIOUS COMMUNITY, 
11 B. 185. 

Officers, Bombay Joint Police. 

See BOM. Act XV of 1855. 

Officers, Hereditary, Bombay. 

See Bom. act XI of 1843. 

Officers. Madras Unoovenanted. 

See Mad. act. VII OF 1857. 

Officers, Native Law. 

See ACT XI OP 1864. 

See Bom. Act IV of 1864. 


I Officers Trading, Supreme Courts’- 

See ACT XV OF 1848. 

Offices. Bombay Hereditary Act. 

See BOM. ACT HI OF 1874. 

Offices. Hereditary (Amending Bora. Act. HI 
of 1874.) 

See Bom. act V OF 1886. 

Offices, Madras Hereditary Village. 

See Mad. Act III of 1895. 

Official Assignee. 

See Insolvency. 

See St. 11 AND 12, ViC. Ch. 21. 

(1) ~RighUof suit pertaining to insolvent . — 
The right of suit pertaining to an insolvent 
does noc pass at his insolvency to the Official 
Assignee as it is not enumerated in s. 7 of the 
Insolvent Act. DaTTOOBHOY v. VALLU 1 
Bora. L.R. 828. 

(2) — Ctn. Pro. Code, 1882, s. 2U~-Oficial 
Assignee representative oj tnso/t;e7if.— TheOfficial 
Assignee is a representative of the insolvent 
judgment-debtor, within the meaning of s. 244, 
Civ. Pro. Code. 1882. MILLER v. LUKHIMANI 
Debi, 28 C. 419 = 5 C.W.N. 761. (7 A. 752 
21 B. 205, R.) 

against Official Assignee to recover 
property improperly seized by him— Jurisdic- 
tion.— The Mofussil Court and not the High 
Court has jurisdiction to try a suit against the 
Official Assignee for recovery of property impro- 
perly seized by him as part of the assets of an 
insolvent, on the ground, that it is not the pro- 
perty of the insolvent. Baldeo Parshad 
8ahu V. Miller, 31 C. 667. [R., 4 a-L.J. 

57.] 

(i)— Vesting of property in Official Assignee- 
Execution— Attachment — Attachment isstied 
against a garnishee— Warrant of attachment to 
the garnishee— Payment by garnishee to the 
Sheriff— Insolvency of the debtor— Claim of the 
Official Assignee regarding the attached money 
as against the attaching creditor — Insolvency 
Act iSl. 11 and 12 Vic., c. 42), s. 7.— On the 
Ist August, 1899, the plaintiff obtained a decree 
against three defendants. Of them, defend- 
ant 2 bad some monies due from N. On 
the 25th January, 1905. a warrant for attach- 
ment of the debt was issued ; and a prohibi- 
tory order was served upon the garnishee N on 
the 27th January, J905. On the 27th February, 
1905, notice to pay was issued and was made 
absolute against N. Execution was then issued 
against N on the 28th February, 1005, as if he 
had been a judgment-debtor himself and the 
warrant of attachment was executed on the 
Ist March, 1905, when N paid to tbo Sheriff 
Rs. 1,200 and Rs. 83-0-9 for costs of the exe- 
cution. But no order was obtained for pay- 
ment of the money over to the plaintiff. It 
then appeared that the sum really due from N 
to the defendant No. 2, was only Rs. 399-12-9. 
But in the meanwhile, on the 2nd March 1905* 
the defendant No. 2 filed bis petition in the 
Insolvent Court, and by a vesting order made 
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Official Assignee— con^inwed, 

on that day under s. 7 of the Insolvent Act the 
whole estate of the insolvent became vested in 
the Official Assignee. The Official Assignee 
then claimed Rs. 399-12-9 from the Sherifi. as 
against the plaintiff, the execution creditor : 
Held, that the title of the Official Assignee 
should prevail over that of the execution credi- 
tor. because although the money had been paid 
to the Sheriff, it could not be treated as equiva- 
lent to the actual payment to the creditor 
himself. JiTMAL v. Ra.mchand, 7 Bom. L R. 
488 = 29 B. 405. 

(5) — After-acquired -property of insolvent—' 
Vlesitup o/. --Although the after-acquired pro- 
perty of an insolvent does vest in the Official 
Assignee by force of the vesting order, yet if 
tbe Official Assignee allows the insolvent to 
deal with his after-acquired property, then cer- 
tain equitable considerations come in which 
may bar the Official Ass ignee from recovery. 
When the Official Assignee knows that the in- 
solvent is carrying on a particular business or 
trade and does not actively intervene then third 
parties dealing with the insolvent will be 
justihed in assuming that tbe dealings which 
tbe insolvent is carrying on are with the assent 
and sanction of the Official Ass-ignee. MACLEOD 
V. B.B. & C.I. RY. CO-. 7 Bora. L.R. 337. 

See ABATEMENT OF SUITS. 12 B.H C. 257. 

See ACT IX of 1897. s. 4. 23 M. 440. 

Act XXIII of 1861, s. 11 — Rejection of objec- 
tion by — to execution of a decree— Right of — 
to present appeal against order rejecting objec- 
tion — See Appeal— Decrees and execu- 
tion OF decrees, 1 M.H.O. 8. 

The Official Assignee is a public officer within 
the meaning of s. 424 of the Civ. Pro. Code — 
See Civ. Pro. Code. 1903, ss. 2 and 80, 4 
Bom. L.R. 929 = 26 B. 809. 

See Civ. Pro. Code. 1908. O XXI, r. 46, 
0. XXXVIII, rr. 5, 12, 26 M. 673. 

Company — Transfer of shares — Shareholder 
insolvent — His right to transfer shares — Suit 
to compel directors to register transfer— See 
COMPANY— Ttt.ANSFER OF SHARES, 16 B. 80. 

Ordered to pay plaintiff’s costs— Estates 
insufficient to pay costs — Personal liability of 
Assignee— See COSTS— Special Cases, 7 B. 
484. 

Insolvent Act (11 and 12 Vic. C. 21) — Suit 
to recover money from defendant who has been 
adjudicated an insolvent — Official Assignee not 
to be made a party — See PARTIES TO SUITS — 

General. 18 C. 43. 

See PARTIES TO SUITS— General, 22 c. 
259. 

Suit against, by stranger — Right of suit — 
See Presidency towns Insolvency act, 
1909, S9. 7, 86, 13 Bom. L.R. 900. 

Suit by— on behalf of insolvent’s creditors — 
Fraud of defendant, brother of insolvent — 
Limitation Act XV of 1877, s. 18 — Civ. Pro. 
Code, 1882, ss. 13, 43 — Person made party for 
purposes of insp ction and discovery only, 
whether subject to res judicata — Several joint 


Official Assignee— cotteftiied, 

wrong-doers, judgment obtained against one. a 
bar to action against the others — See RES 

judicata— Parties, 14 B. 408. 

See Right of suit— Miscellaneous, ii 

B. 620, P.C, = 14 I.A. U. 

See Sale — Sale in execution op 
decree— setting aside sale, 9 C. 217. 

Official Liquidator. 

See ACT X OF 1860, H A. 349 = A.W.N» 

1889, 119. 

Lease in favour of Company — Covenant against 
assignment — Winding up of company — Appli- 
cation by official liquidator for sanction to sell 
company’s property — Covenant not applying to 
assignment other than by act of parties. — See 
ACT VI OF 1882, s. 144, (c), 12 A. 192 = A.W.N. 

1890, 71. 

Companies Act VI of 1832, s. 744 — Plaint 
put in by — Amendment of plaint as regards 
description of plaintiff — Expiry of limitation 
prior to amendment— See LIMITATION ACT 
1908, s. 22, 18 A. 193, F.B.=A.W.N. 1896, 28. 

Official Receiver. 

(1) — Posilionof—AssigniTient by-Stiit by assig- 
nee — Validity — S. 503, Civ Pro- Code, 1882. — 
The status of a Receiver is merely that of au 
officer of the Court. Ho is sometimes referred to 
as the “ band of the Court.” Ho acquires no 
proprietary rights or interest in tbe property of 
which he is appointed Receiver. Hiving no 
titlb to the property, be cannot convey or assign 
any title to it to any other person. The Court 
may direct him to sell property, but. in such a 
case, he merely carries out the Court’s order. 
His assignee cannot maintain a suit in respect 
of the property assigned. Po SHAN v. M.\UNG 
GYI, 3 L B.R. 213. F.B. = 8 Ind Gas. 976. 

Official Trustee. 

(1) — Civ, pro. Code, s. 272 — Life in- 
terest, not attachable by notice to trustee of 
funds. — Where a decree-holder sought to attach 
tbe life-interest of his judgment-debtor in cer- 
tain funds which were with the Official Trustee, 
such interest was held not to have been validly 
attached, since an attachment, under s. 272 of 
the Civ. Pro. Code, coull be valid only 
so far as it related to any speciffc amount, 
which might be set forth in the prayer for 
attachment, as being then payable or likely to 
become payable to the defendant. ABDUL 
LaTEEF V. DOUTRE. 12 M. 250. 

(2) — Suit against O^cial trustee—" Public 
Oji-^er" — Suit against public officer — Notice — 
Object — Ciu.Pro. Code. 1877, s. 424 — Not\ceofsuit. 

— The official trustee is a "public officer ” within 
the definition given in s. 2 of the Civ. Pro. 
Code. [F., 12 M. 250.] The cases, in which a 
public officer is entitled to notice of suit undM 
8. 424 of the Code, are those in which he is 
sued for damages for some wrong inadvertently 
committed by him in the discharge of his 
official duties ; and the object is, that, if » 
public body or officer entrusted with powers 
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Official Trostee — concluded. 

happens to commit an inadvertence, irregula- 
riLy or wrong, before any one has a right to 
require payment in respect of that wrong, he 
shall have the opportunity of setting himself 
right, making amends, restoring what he has 
taken, or paying for the damages he has done. 
’-Per Cunningham, J. [F., 14 B. 395 : i?., 13 
B. 343, 11 M. 317, 20 B. 697, 22 B. 289, P.B. 
25 B. 142, 26 A. 220, 32 C. 1130=1 C.L.j’ 
542. 3 A.L.J. 341=A.W.N. 1906. 107 = 28 A 
600. 9 O.C. 275 : D.. 24 C. 584. 1 L.B.R. 152.] 
When the question to be decided, in a suit 
against the official trustee, relates merely to the 
rights of the ceetuis que trusUnt in respect of 
the trust fund, and not to a wrong committed 
by him, be is not entitled to notice of the suit. 

Shahebzadee BH/Ihunshah Begum v. 

PEBQUSSON. 7 C. 499. 

(3) — Official Trustee whether can be made 
executor^ Private testator — 0£i:ial 7'rustees 
Act (XVII of 1864), ss. 8,10, 32. — It is not open 
to a testator to appoint the Official Trustee as 
constituted by Act XVII of 1864 as executor of 
his will ; and if he be so appointed, he will not 
be entitled, by virtue of his office and in his 
character as Official Trustee, and in the name 
of the Official Trustee, to have a grant of pro- 
bate. C. E. Grey v. Charusila Dasi, 7 
lod. Gas. 247. 

APPOINTMENT OF See ACT XVII OF 1864, 
B. 10, 25 C. 856. 

Official Trustees Act. 

See ACT XVII OP 1864. 

Official Trustees and Administrators— Qene- 
ral, Act. 

See ACT V OF 1902. 

Omission. 

See Possession— Evidence of posses- 
sion AND TITLE, 9 W.R. 120. 

See Review— Grounds for review, 3 
B.L.R. A.C 346=12 W.R. 223. 

Opium. 

This circular notifies changes in the selling 
price of excise opium with efiect from Ist April 
1875. Rev. Cir. No. 9. 23 W.R. Rev. Cir., 
p. 35. 

Unlawful possession of, by member of joint 
family— Burden of proof— See ACT I OF 1878, 

8. 9. 2 0.0. 99. 

Mercantile usage — Wager contracts— See In- 
terest -CASES WHERE interest WAS 

NOT SPECIFICALLY PROVIDED FOR, 9 M I. 

A. 266. 

Opium Act. 

See ACT I OF 1878. 

Opium License. 

Thie circular deals with alterations in Excise 
Form No. 26 and Register No. 82, regarding 
fee for Opium Licenses, Rev. Cir. No. 5, 21 
W.R. Rev. Cir., p. 11. 

C.Vn-59 


f Onus of Proof. 

See Burden of i»roof. 

See Presumption. 

See Proof. 

Onus Probandi. 

See Burden of proof. 

See Hindu Law— alienation. W.R, 1864. 
310, 

See Legal practitioners — Pleader 
—Remuneration. 8 P.R. 1873. 

See Mahomedan Law— Gift, W.R. 1864 
121 

See Minor— Evidence of Minority w 

R. 1864, 304. 

See Service Tenure. 4 W.R. 30. 

Oodhastoo Land. 

See Enhancement of rent— Enhance- 
ment. Liability to, 6 W.R. Act X Rui. 92. 
Opinion. 

Evidence of judges’ opinion of credit of wit- 
ness. found in previous c-tse— Admissibility- 

See Evidence— .Miscellaneous, 4 O.W.N. 

684. 

Weightof opinion, evidence — See EVIDENCE 
ACT. 1872, ss. 32 (6), 48, 49. 60. 10 M.L J. 267 
P.G. = 23 a. 37 = 5 C.W.N. 33 = 27 I. A. 238 = 

7 Sar. 724 = 2 Bom. L. R. 831. 

Oral Agreement. 

To be inferred from conduct — See Evidence 
Act, 1872, s. 92,6 Ind. Cas. 577 = 12 C.LJ 
6‘JG. 

Oral agreement in Compromise — Decree 
creating a charge on immoveable property— See 

Transfer of Property act. 1882. s. 59. 9 

M. 103. 

Oral Application. 

Oral application for issue of sale notification 
— S'ee Limitation Act. 1909, art. 182 — Step 
IN AID of execution, A.W.N. 1882. 169. 

See Limitation act. 1908, art. 182— 
Step in aid of execution, 5 A. 344 = a. W 

N. 1883. 57. 

Oral Contract. 

To execute lease — Subsequent registered lease 
to another with notice— Suit for specific perfor- 
mance of oral agreemoot— See Specific PER- 
FORMANCE. 6 C. 534 = 7 C.L.R. 487. 

Oral Evidence. 

See Evidence— Parol Evidence. 

S«e Evidence— Secondary Evidence. 

Debt— Oral evidence-— There is no rule of 
law which prohibits the decision of a disputed 
transaction by means of oral evidence, if the 
evidence is satisfactory and tbe transaction not 
very old. GANQA RAM v. KiSHEN LALL. 34 
P.R. 1866. 

[%)— Account stated — Entry of balance by 
debtor in creditor's account book— Contract in 
writing, reguiring to be supplemented by oral 
evidence.-— A contract, however complete, can- 
not be said to have been reduced into writing, 
and to be a written contraot, if, in order to 
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Oral Evidence— 

prove It. oral evidence has to be given, in addi- 
tion to that required to prove handwriting, by 
way of supplementing the writing and establish- 
ing a p^rt of the transaction essentially renui- 
site to constitute a complete contract between 
the parties. Beld accordingly that an account 
■stated from which it did not appear who was 
the party liable to pay and also the person to 
whom payment was to be made — these matters 
having to be proved by oral evidence — cannot 
be said to be a contract reduced to writing. 

Narain Dass V. Kanhya Lall.48 P.R. 1874. 
Oral Will. 

See Noncupative will. 

See Will. 

Orasa Child. 

Daughter surviving parents with brother — 
Whether such daughter is— Share of children of 
such daughter— BUDDIST LAW -INHERI- 
TANCE, 3 l.,.B.R. 45. 

Orchard Land. 

Possession of planter of trees— Sec BURDEN 
OF PROOF -Landlord and Tenant. 2 Agra 
361. 

Order. 

See appeal — Orders. 

See Civ. Pro. Code, 1908, ss. 2, 47. 

See Decree. 

(U — Order — Detree, not completed — Court, 
power of, to recall order not drawn up — Dis- 
cretion. — A suit for speci6c performance of a 
contract was dismissed by the High Court. The 
Court of Appeal reversed this decision and 
directed a decree for specific performance to be 
drawn up, subject to the record being amended 
by the addition of certain parties as plaintiBs. 
As soon as tbe'.e persons applied to be and were 
added as plaintiffs, the defendant applied that 
the suit as constituted was barred by limitation 
and should be dismissed. Beld, that, although 
the Court has inherent power to recall an order 
which has not been perfected, it would not do 
80 , when the adoption of this course would 
mean a reconsideration of the whole matter in 
controversy between the parties. Peari DAI 

Debi V. jotindra Nath Bose. lO C.L.J. 
496=4 Ind. Gas. 441. 

Compenf-ation-money paid to Hindu widow 
— Reversioner’s application for reference to 
Civil Court — Order by Judge on reference direct- 
ing refund of money already paid by Collector 
— Order notone under s. 32. Land Acquisition 
Act— Incompetency of Judge to proceed under 
s. 32 — No appeal from order under s. 32 — 
Power of High Court to interfere in revision — 
See ACT I OF 1894, ss. 32. 54. 12 C.W.N. 1039 
= 35 0. 1104. 

See PUN. ACT XXVIIT OF 1868, s. 2, 14 P. 
R. 1874. 

When is adecree— APPEAL — GENERAL. 

14 C.L.J. 35. 

Erroneous order carried out — Subsequent 
proceedings whether void — Waiver — See 
APPEAL— General, 6 C.L.J. 547 = 12 O.W. 
1^7. 590. 


Order — concluded. 

Appeal— Decree— Dismissal of suit on the 
ground that no plaint was to be found on the 
record— See APPEAL— CASES WHERE APPEAL 
LIES OR NOT. A.W.N. 1896. 54. 

Sanctioning compromise under s. 257-A, 
Civ. Pro. Code, whether new decree or order 
subsequent to decree directing payment within 
the meaning of s. 230 (b). Civ. Pro. Code- 
See Civ. PRO. CODE. 1903. 0. XXI. rr. 10. 21. 
s. 48, 4 M.L.T. 233. 

See CiV. PRO. CODE. 1908. 0. XXL rr. 66. 
70. 27 M. 259. F.B. = 14 M.L.J 57. 

Transgressing decree— Effect — See CiV. PRO. 
CODE, 1908. 0. XXL rr. 66. 70. s. 115, 4 M. 
L.T 352. 

Giving leave to withdraw suit and file 
fresh one on same cause of action— Registrar 
granting letve to institute suit— Order ultra 
wires -Order one directing plaint to be returned 
to plaintiff— 5ee CiV. Pro. CODE. 1908. 0. 
XXIII. rr. 1 and 2,12 C W.N. 921 = 35 C. 
924. 

Refusing to re admit appeal rejected for 
appellant’s failure to furnish security for costs 
of respondent, under s. 549, Civ. Pro. Code- 
See CiV. PRO. CODE, 1908. 0. XLI, r. 10, 5 
A.L.J. 109 = A.W.N. 1908, 53 = 3 M.L.T. 221 = 
30 A. 143. 

Application for review. Copy of decree or 
order or judgment whether should accompany — 

See Review— Practice and Procedure. 

17 A. 213 (F.B.) = A.W.N. 1895, 61. 

Order amounting to decree within the mean- 
ing of s. 2 of the Civ. Pro. Code, right of appeal 
from — See RIGHT of SUIT— BUILDING, SUIT 
TO RESTRAIN, 9 B. 183. 

Order Absolute. 

See TRANSFER OF PROPERTY ACT, 1882, 

S. 89. 

Application for — Decree for foreclosure — Ap- 
peal against portion nf decree— Execution of 
decree of appellate Court — See LIMITATION 
ACT. 1908, arts. 181. 182, 2 A.L.J. 180= A. W. 

N. 1905, 70 = 27 A. 501, F.B. 

Order in Council. 

See Consular Court. 3 B. 58. 

See Llvitation— MISCELLANEOUS, 3 w. 
R.P.C. 31 = 8 M.I.A. 225. 

See Mesne Profits— Suit for Mesne 
Profits and assessment in Execution, 

14 W.R. 23. P.C.= 13 M.I.A. 490. 

See Privy Council. Practice of— Res- 
toration op appeal. 3 W.R. .36. P.C.=8 
M.I.A. 160, 6 M.I.A. 204. 

See Privy Council, practice of — 
Special Leave to appeal and to defend 
APPEAL, 3 W.R. 14. P.C. = 8 M.I.A. 165. 

See Privy Council, Practice of— 
Valuation of appeal, 3 W.R. 14. P.C. = 8 
M.I.A. 164. 

See Zanzibar, 26 B. i, P.C. = 28 l.A. 

121 . 
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Order in Council of the 13th June 1853. 

See Practice and Procedure. 6 M.i.a. 
209. 

Order Sheet. 

Ex parte order io, evidentiary value of— See 

Res judicata— Matters in issue, 7 G.L.J. 
251. 

Ordinance VI of 1838. 

Arts. 210. 212— See MaHOMEDAN Law— 
WaKP. 13 C. W. N. 26. P.C. = 4 :\I. L. T. 
Special, p. 25 = 1 Ind. Gas. 314. 

Original Civil Jurisdiction. 

(1) — Original Civil Jurisdiction-Scope- Wills. 
— The words “original civil jurisdiction” are 
wide enough to include all matters which are 
not criminal and therefore to include those 
which relate to wills. ESOOF IlASSHM BOOP- 
LY V. FATIMA BiBI. 24 C. 30 = 1 C.W.N. 8. 

Original Side of High Court. 

See Legal Practitioners -Vakil, i M. 
24. F.B. 

See Succession Certificate act, 18G0, 
9. 6. 5 B.L.R.. App.. 21. 

Originating Summons. 

(1) — Taxation of costs. — In an originating 
summons, parties are entitled to instruct coun- 
sel : and without any certificate the costs of 
one counsel should be allowed on taxation. 

Fatimribi V. Shaik Hassan. 9 Bora. L.R. 
1071. 

Ornamentation. 

(1) — Indian Ease>nents Act, 1832 — Projection 
lor purpose of ornamentation . — Taere can be no 
prescriptive right to projection, which has been 
orected merely for the purpose of ornamenta- 
tion. NUITTA KUMARI DASSI V. PUDDO.MONI 
Bewah. 30 C. 803 = 7 C W N.649. (3 B L.R. 
O.C.. 18, 47. R.) [R..29M. 511 = 16 M.L.J. 

281.] 

Ornaments. 

Additions to — Subsequent to marriage not 
governed by law applicable to nuptial gifts — 
See HINDU LAW— INHERITANCE. 28 C. 311. 

Occasionally worn not stridhau — See HINDU 
Law— Stridhanam, 2 C.P.L.R. 42. 

Suit by wife for ornaments given during 
marriage— See STRIDHANAM, 81 P.R. 1890. 

Orphan. 

See Hindu Law— adoption, 2 M.H.C. 
129. 

Ortharoulyani Lease. 

Suit for possession based on title of — Art. of 
Limitation Act applicable, art. 144— S’ee LIMI- 
TATION AOT, 1909, arts. 113. 116, 144, 3 M. 
L.T. 241 = 31 M. 51. 

*■ Other Relief." 

What is— under art. 95 of Limitation Act — 
See Limitation act, 1908, art. 95. 27 M. 
343. 


Otti. 

See Malabar La>' — Mortgage. 

( l)^Malabar Kaividu otti— Redemp- 

tion— A demise of land on Kaividu otti is a 
mortgage and is redeemable. KUNDU v Im- 
PICHI, 7 M 442. 

Oudh Acts. 

5ee U. P. ACTS. 

Oudh Civil Courts Act. 

See U. P. ACT XXXII OF 1871. 

See U. P. ACT XIII OF 1879. 

Oudh Civil Digest. 

Pleader’s fees, how to be calculated in a suit 
for pre-emption— Paragraph 288, r. 4— Decree, 
amendment of— Civ. Pro. Code, s. 206— See 
Legal Practitioners — Pleader— Re- 
muneration, 7 O.C. 43. 

Oudh Courts Act. 

See U.P. Act XIV of 1891. 

Oudh Estates. 

[1) ~Oudh Estates Act [I of 1869)— Order o/ 
Government of India of lOth October, 1859— 
Oiuik Sub-SeltleTTient Act (XXVI oj 18CGj— 
Jurisdiction ,of Oouernor-Genera/-:n-Co?<«cif— 
Reformation of Sunnud— Subordinate Zemin- 
dar— Hindoo Law of inheritance— Hindoo 
u'idouj.—Qurere :— Whether since the passing of 
the Oudh Estates Act, 1 of 1869, the Refor- 
mation of a Sunnud granted to any person 
named in the second schedule of that Act 
could be effected even by the Governor- Gene- 
ral in Council without a special Act of the 
Legislature. To bring any person within the 
operation of the order of the Government of 
India (set out in the first schedule of the 
above Act) which declared that every talookdar 
with whom a summary settlement had been 
made since the re-occupation of the pro- 
vince, had thereby acquired certain rights, 
he must be shown to be one with whom 
a summary settlement was made between the 
Ist April 1858 and the 10th October, 1859 as 
talookdar. The appeJIaot, because she origi- 
nally claimed the superior, was held not barred 
now from asserting any subordinate right to 
which she may be entitled. Treating her in- 
terest, therefore, in the villages in question as 
that of a subordioaio zemindar, or one entitled 
to and liable to make a sub-settlement for 
them, her liability to pay 10 per cent, to the 
talookdar, over and above the Government 
demand, was held to depend upon the effect of 
the provisions of the Oudh Settlement Act, 
XXVI of 1856. As the proprietor of certain 
villages and rights within a talook which she 
acquired by inheritance from her husband, her 
estate was held to be, not a life interest, but 
estate of inheritance of a Hindoo widow with 
all its rights and liabilities. WIDOW OF 
8HUNKER SAHAI v. RAJAHKASHI PBRSHAD 

3 8uth. P.C.J. 4 = 1. A. Sup. 220 = 4 I.A. 198 = 

3 Bar. 289. 

(2) — OudA Estates Act (I of 1869)— Order of 
Government of India of lOth October, 1859— 
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Oudh Estates— concluded. 

Talooqua Chillaree — Temporary Revenue Settle- 
ment — Hindu Laic of Inheritance^Female 
Heiress {Grand-motJier}. — The letter of the 
Government of Indi>iof the 10th October, 1859. 
which is set out in the first schedule to the 
Oudh Estates Act I of 1869, was held not to 
apply to a Eevenue Settlement of Talooqua 
Chillaree for which the infant Rajah Digbehoy 
Sing was permitted to engage, and which wag 
resumed, by Government after his death and 
before that letter was written ; nor was it 
intended to create in the infant Rajah’s grand- 
mother a proprietary right in the Talook hy 
virtue of a temporary Revenue Settlement for 
three years to which she had not been allowed 
to succeed. The above Act cannot apply to a 
case in which the suit was commenced in 1867 
and finally decided by the Courts in Oudh in 
1868 ; nor where the plaintiff’s name is not 
mentioned in the first of the lists mentioned in 

8. 8. Ranp:e of Chillaree v. The Govern- 
ment OF India, 3 Suth. P C.J. 12=1. A. Sup. 
237 = 4 I. A. 208 = 3 Sar. 298. 

Mortgagee in possession prior to confiscation 
of — Dispossession on re-settlement with taluk- 
dar — Claim to sub-settlement — See MORTG AG E 
—General, 4 C. 839, P.C.=6 I. A. i. 

Oudh Estates Act. 

See U.P. Ac r I OF 1869. 

Oudh Judicial Calendar. 

As evidence of corresponding dates of differ- 
ent eras— U.P. ACT XXII OF 1886, s. 132, 
4 O.C. 182. 

Oudh, King of. Act. 

See U. P. ACT XIII OF 1868. 

Oudh Land-Revenue Act. 

See U.P. ACT XVII OF 1876. 

Oudh Lands. 

Confiscation and restoration of Oudh lands 
in 1853 — Protection of existing rights— 
Confiscation, ii C. 318 = 12 I.A. 133. 

Confiscation and restoration of Oudh lands 
— Effect in respect of claims — See CONFIS- 
CATION, 12 C. 1 = 12 I. A. 124, P.C. 

Oudh Laws. 

Relating to reduction in amount of dower — 
See Mahomedan Law— Dower, 19 C. 689 
= 19 I. A. 157. 

Oudh Laws Act. 

See U.P. Act XVIII of 1876. 

Oudh. Lex Loci of. 

Lex Loci of the Province of — See LEX LOCIi 
2 W.R. 55. P.C.= 10 M.I.A. 252. 

Mortgage of lands in Oudh — Application to 
Oudh of Punjab rules — See MORTGAGE — 
REDEMPTION, 8 M.L.J. 69. 

Oudh, Limitation of certain Saits, Act. 

See U.P. ACT XIII OF 1866. 


Oudh Loans. 

Oudh loans 1838 and 1842, payments due 
under — Political pension — Liability to attach- 
ment for debt, exemption from — S. 266 {g} 
Civ. Pro. Code, 1882— No distinction observed 
between scale property vested in the sovereign 
of Oudh— 5eef ATTACHMENT- SUBJECTS OF 
attachment, 18 C. 216, P.C. = 17 I-A. 281. 

Oudh Local Rates Act. 

See U.P. ACT IV OF' 1878. 

See U.P. ACT V OF 1894. 

Oudh Rent Act. 

See U.P. ACT XIX OF 1868. 

See U.P. Act XXII OF 1886. 

Oudh Rent, 18B6, Amendment Act. 

See U.P. ACT IV OF 1901. 

Oudh, Revenue Courts, Act. 

See U.P. ACT XVI OF 1865. 


Oudh Settlement. 

(1 ) — Law of Oudh — Settlement— Obligation 
to release the property settled — Trust— Adverse 
possession. — At the time of the first settlement 
of Oudh in 1859, a lady applied as malik for 
settlement of the villages in suit. Her claim 
was opposed by a Nawab, who was in posses- 
sion until certain moneys, which he bad dis- 
bursed on her account, were paid off. That 
objection was upheld and the settlement was 
made with the Nawab ’* in accordance with 
possession,” and the lady was directed to pro- 
ceed by a separate application to get the pro- 
perty released by payment of the money due 
by her. In 1867, when the regular settlement 
of the Province was in progress. I he lady’s ap- 
plication for settlement of the villages with her 
was again resisted on the ground that they 
were included in the sanad granted by govern- 
ment to the Nawab, and dismissed on the 31st 
October, 1868. The suit was instituted in 
1905 to recover possession of a half share in 
the villages, and it was contended that the 
proceedings in 1859 constituted the Nawab a 
trustee on behalf of the lady : Held, that the 
correlative obligation that lay on the Nawab 
to release the property on payment of the 
money did neither create a trust nor constitute 
the Nawab a trustee for the lady ; that, in 1867, 
when the lady applied for the regular settle- 
ment. an adverse title was distinctly set up by 
the Nawab, and from the 31st October, 1868, 
the date of the dismissal of her application, 
the Nawab’s possession was adverse to the 
lady, and that tbo suit was, therefore, clearly 
barred. MUHAMMAD BAKAR v. MUHAMMAD 
Bakar Ali Khan, 8 A.L.J. 132, P.C. =9 H. 
L.T. 200 = 15 C.W.N 273 = 21 M.L.J. 109 = 13 
Bora. L.R. 75 = 9 Ind Cas. 391 = 14 O.C. 95 = 

33 A. 125 = 13 C.L.J. 63. (26 I.A. 229, D.) 


Oudh Sub-Settlement Act. 

See U.P. ACT XXVI OP 1866. 
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Oadh Talukdar. 

(1) — Oudh Taliikdnr and his relatives— Supe- 
rior proprietor -Sub Proprietor — Provision for 
maintenance— Rule of the British Indian 
Association of Oudh — Construction — Suit in a 
Rent Couit — Jurisdiction — Maintenance, pay- 
ments cn flcconni c/.— Where in Oudh, sub pro- 
prietary rights in a village wore held by the 
relatives of a Talukdar, wno h^ld superior pro- 
prietary rights in it, under the provision for 
maintenance in accordance with one of the 
rules of practice, framed by the British Indian 
Association, with regard to suits instituted 
and decrees passed therein, dated the ‘25th 
September. 1867, viz., " This class will remain 
in possession of what they actually bad at 
annexation rent-free during their lifetime, 
but subject to payment lu the second genera- 
tion of 25 per cent, to the Talukdar. and in 
the third 50 per cent., and will not have 
transferable rights. If such persons pay the 
Government revenue, plus 10 per cent, to the 
Talukdar, they will have heritable rights in 
addition.” Held, that the bulk sum out of which 
the percentages were to be struck was the assum- 
ed rental, of which 50 per o^^nt. was the Govern- 
ment revenue. Held, also, that it was not within 

theprovinceof a Rent Court to determine whether 

• 

maintenance was nr was not payable, and conse- 
quently. that certain payments inaile on account 
of maintenance to the respondent by the Court 
of Wards, which represented the appellant 
during his minority, could not be opened up bv 
the appellant in a suit brought in a Rent Court 
by him after ho attained his majority. NAWAH 

ali Khan v. Wahid ali, 7 A.L J.4i,P. C. 

= 14 C.W.N. 237 = 11 C L.J. 116 = 5 Ind. Cas. 
156 = 12 Bom. L.R. 161=32 A. 92 = 20 M.L.J. 
195 = 13 O.C. 74 = 37 I A. 12. 

(2) — Oudh Talukdat — Claim for share by 

collateralmember— Presumptions. — Even if it be 

assumed that aHludu family owning an Oudh 

Taluk, which was inherited for a considerable I 

time past by the eldest son. is for some j 

purposes undivided, it would not be the case of 

an ordinary Hindu family, so as to throw 

the burden of proving certain properties other 

than the taluk having been acquired only from 

out of it, on the talukdar, in a suit against him 

by a collateral member for bis share of the 

ancestral property. It was held that any 

presumption depended upon somewhat spicul 

oircumstances. Raoiiunath Bali v. Maha- 

RA.; Bali, 110. 777, P.C. = 12I.A. 112-4Sar. 
642. 

(3) — Oudh TaluJcdars— Title under sannd — 
Gwfiscation of X^bH—Effect on previous gift — 
Part of Talukdari estate — Attempts to establish 
trust poasMsion and proportionate payment of 
revenue to Talukdar — Effect.— The sanad, 
whioh grants a talukdari estate, confers an 
i^solute title upon the grantee prima facie. 
Where ^ deed of gift effectively made prior 
to the conasoation of 1858 by the eon of the 
then talukdar to the brother of the talukdar, 
that deed of gife (whether it is an absolute gift, 
or one for maintonanco only, in a matter of 
dispute) was displaced by Lord Canning's I 


Oudh Talukdar — concluded. 

proclamation of 1858. The claim rf the plain- 
tifis, bastd upou the principle lh.it the conduct 
of the holder of a sanad bad been sufficient to 
eatablish against him a liability to make good, 
out of his sanad, interest in the property which 
he had by that conduct either granted to other 
people or given thorn ground to claim, was not 
established, by the mere fact of possession cf 
villages having been loft with the plaintiffs and 
by their havmg paid to the talukdar that share 
of the revenue which would be payable to the 
villages held by them. There may be cases iri 
which it will be quite just and proper loallow a 
person, who comes to claim recovery of villages 
or the right to a settlement in villages, on the 
ground of a proprietary right, to maintain, upon 
the same facts, that he is in effect a sub- 
proprietor. The question of sub-proprietary 
right in such villages is entirely irrelevant to 
the relief claimed in a suit for declaration of 
full proprietary right in those villages. RAM 
Singh v. Deputy Commissioneu of Bara 
Banki. 17 C. 444 = 17 I. A 54. P C =5 Sar. 
486. 

Declaration of Oudh T.alukdar to be a lunatic 
by Civil Court under Act XXXV of 1858— 

Effect— 6'ce Lunatic, 13 C. HJ. 

See Maiiomedan Law— WILL, 25 C. 81G 
= 25 I. A. 77 = 2 C.W.N. 385, P.C. 

Oudh Taluqdars Relief Act. 

See U.P. ACT XXIV OF 1870. 

See Mesne Profits- Suit for Mesne 

PROFITS AND ASSESSMENT IN EXECUTION, 
iOC. 785, P.C. = 11 I. A. 88. 

Ouster. 

See Possession— Adverse possession. 

What constitutes — See CO-SHARERS — 
General, ll. C.L.J. 189 = 5 Ind. Cas. 171. 

I^Iaintiff entitled to joint possession — Plain- 
tiff ousted from such possession — Suit by plain- 
tiff for exclusive possession — Right of plaintiff 
to damages for ouster— See DAMAGES— DAMA- 
GES. SUITS FOR. 3 M.L.T. 277 = 18 M.L.J. 258. 

Out Caste. 

Defamation — Declaration as — illegally 
made— Damages — 6’ee DEFAMATION. 12 M. 
496. 

Property acquired by outcasted Brahmin — 
Succession— Brothers in caste and sons born 
while remaining outcasted — See HINDU LAW 
—INHERITANCE, 13 A. 573 = A.W.N. 1891,157, 

Death of husband while outcaste— Suit by 
widow to recover husbands’ estate — See HINDU 
Law— M. iRRiAGE. 8 M. 169. 

Outer Door. 

See Execution of decree— Mode of 

EXECUTION, 3 B. 89. 

Overruliog. 

Of old and unchallenged decisions— Duty of 
Court— S m Decisions, ii C.L.J. 106=6 ind. 
Caa. 309. 


939 


THE ALL INDIA DIGEST. 


940 


Owelty-money. 

Dae to other sharers of joint estates by a 
co-sharer, creation of charge for, on share allot- 
ted to him in partition — Mortgage of his 
undivided share— Priority — See PARTITION — 
General. 12 C.W.N. 373 = 35 0.388. 

wner. 

lU — and lessee — Distinction between.^ 
A person, who holds as owner on the lert'^s 
of paying a fixed sum annually to the former 
owner, is not a lessee. The person entitled to 
receive such a sum has remedies, for its 
recovery, in some respects similar to the 
remedies of a landlord for rent proper. But 
there is no reversion. Bejoy Chunder. 
Baner.iee V. Rally Prosonno Mooker^ 

■lEE. 4 C. 327. [/?., 18 C. 520. 18 B. 507. J 

Claim in the capacity of — Inconsistent claim 
as under easement — See ALTERNATIVE 
CL.U.MS, 4 C.L.J. 437 = 34 C. 51 = 11 C.W.N, 
20=1 M.L.T. 304. F.B. 

Ownership. 

See Burden of proof— Posses.sion and 

PROOF OF TITLE. 

(1)— Possession, suit for — Presumption — 
Ownership. — Where plaintiff sued for possession 
of the beds of certain tanks, which the defen- 
dant had gradually recfaimed and made fit for 
cultivation, but which were situate within the 
vxal estate of the plaintiff and had been 
measured and recorded in the Zemindarv 
chittahs as being the khas khamar of the 
plaintiff and also described as being nalaik, or 
unfit for cultivation, held that the plaintiff 
may be presumed to have been in possession 
until dispossessed by the defendant, for. from 
the nature of the ground, he could not have 
been expected to show any direct acts of 
ownership. RUFAUTOOLLAH CHOWDHRY v. 
SHUSHEE SHIKUR BANNERJEE, 14 W.R. 57. 

(2) — Evidence of ownership — Presumption aris- 
ing from possession-^lssiLe as to identity of land 
reformed on submerged site. — In a suit for 
possession of a chur, formerly carried away and 
afterwards reformed upon its former site, the 
issue being whether the land belonged to the 
plaintiffs or the defendants, held, on a question 
of parcel or no parcel, when possession has been 
established for a period, there is not an entire 
absence of evidence of anterior ownership, 
because presuinitur retro. AnangamanjARI 
Chowdhrain V. Tripura Sundari Chow- 
DHRAIN, 14 C, 740=14 1. A. 101, P. C.=5 
Sar. 45. [P.. 14 B. 392. 6 Bom. L. R. 186. 10 
Bom. L.R. 671.] 

(3) — Long possession — Title — Presumption — 
Onus of proof — Ownership. — When parties are 
in possession of an estate, it is generally to be 
presumed that they have been in possession 
as owners, and it lies on the party making the 
allegation that that possession is of a different 
nature, such as that of an under-tenant or the 
like, to prove such allegation. SHAHABOODEEN 
CHOWDHRY V. Ram Gutty Chuckbrbutty, 

9 W.R. 556. 


Ownership — continued. 

— Presumption — Question of j^oss^ssion 
doubtful — Infereiwe of ownership from enjoyment 
of fruits. — \Vbere the question as to possession 
is doubtful, a presumption may arise in favour 
of the party who proves his right. There is no 
error of law in presuming ownership from proof 
of enjoyment of fruits of trees growing on the 
land in dispute. DOB GOBIND GOOPTO v. 
BATOO alias KiSTO CHUNDER CHUCKER- 

Butty. 22 W. R. 405. 

(5) — Presumption of owner ship- -Title. — Lands 
which have never been occupied for cultivation, 
and which are of such a nature and description 
that no one can be said to be in possession, may 
be presumed rightfully to belong to the parties 
with whom the mle rests. MoOCHEE RAM 
MA.JHEE V. BISSAM CHUR ROY CHOWDHRY 
24 W.R. 410. 

16) — presumption of ownership — Adjoining 
buildings — Haf/s of adjoining buildings built 
on same foundation— Light and air — Obstruc- 
tion. — Where the external walls of two adjoin- 
ing bouses, which now belong to different 
owners but which at one time were the property 
of the same person, have been erected wholly 
or partly on the same foundation wall, and 
there is an entire ab.^ence of evidence on either 
side as to the dates of the several purchases or 
of the terms on which they were ^made, the 
presumption is that the line of demarcation of 
the two properties is that indicated by tbe 
superincumbent walls. RaDHA MoHUN ROY 
V. RAJ Chunder Dass. 2 C.L R. 377. 

17) — Possession— Lands not capable of actual 

occupation — Wrongful possession — Limitation. 
— When lands, which are not in their nature 
capable of actual occupation, such as a khal, 
appertain and belong to lands which arc 
occupied, tbe possession in point of law neces- 
sarily follows tbe possession of the lands to 
which the former belong. But when tbe kbal 
dries up and becomes capable of being cultivat- 
ed, if any one to whom it does not belong takes 
actual possession of it. a cause of action accrues 
to tbe person in possession of tbe land to which 
it appertains. Generally speaking, a khal would 
continue in the possession of tbe person in 
possession of tbe lands to which it appertains 
until it becomes culturable ; but if any one 
should take possession of it before it becomes 
culturable, or is brought into cultivation, tbe 
cause of action would accrue at that lime and 
not from the time at which tbe khal becomes 
dry and culturable, or is actually brought into 
cultivation. 8UNNUD ALI V. MUSSAMUT 
KURI.MOONISSA. 9 W.R. 124. [F.,24 W.R. 

410; Cons.. 11 W.R. 283, 5 C. 36.] 

(S)— ‘Adverse possession — Jungle land — Proof 
of user — Pre’iumption — Ownership. — In a suit 
for possession of certain jungle lands, in the 
absence of any proof of the exercise of olear 
acts of ownership on either side, the possession 
of such lands must be presumed to have con- 
tinued with the person to whom they rightfully 

belong. Rajah Leelanund Singh V. Mus- 
SAMUT BaSHEEROONISSA, 16 W.R. 102. (3 

W.R., 73 F.B., R.) [F.. 24 W.R 410.] 
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Ownership— continued, 

(9) — Presumption of oicnership — Highway- 
Waste land. — A highway or waste land adjoin- 
ing it must be presumed to belong to the 
owners of the adjoining laud, and when it is 
abandoned as a road, it reverts to such owners 
jointly. NiHAL Chand v. Az:\rAT ALi Khan, 
7 A. 362 = A.W.N. 1885. 56. [R., JO A. 653. 20 
C. 732, 25 M. C35, 30 M. 185 ) 

(10) — Ownership of road site between tuopio- 
perties. — When a road La«: been, for many 
years, the boundary between two properties, 
and there is no evidence that ibr owner of 
either property gave up the whole of the land 
necessary for it, it must be presumed that each 
party was content to sacrifice ont-Lalf of the 
site for the benefit of the public. MOBARUCK 
Shah V. ToofaNY. 4 C. 206 = 2 C.L.R. 446. 
[F., 15 G.P.L.K. 93.] 

(11) — Suit for possessicn — Acts of oivnetship 
— iSpeci^catioH of boundaries — In a suit lor 
possession where it was found not only that all 
the land in dispute was ccniprise<] within 
boundaries specified in documents admitted by 
both parties, but also that plaintiff bad fora 
long time stored bamboos and wood on oue 
portion and grazed his cattle on another : 
Held, that these acts of ownership, taken in 
conjunction with the specificaticn of bound- 
aries, leave no doubt that the lands concerned 
are the property of plaintifi. RAM NahaiN ROV 
V. Nil Mone?: Adhikahke. 24 W.R. 144. 

[l^) — Enjoyment of produce. — The enjoyment 
of any right of ownership over the soil, whether 
It be the cutting of timber, or of turf, or the 
gathering of produce, is prime facte proof of 
ownership of the soil, and when a Court finds 
that there bad been such enjojimut of the 
forest as proved a title to the profits, it is 
logically bound to find a tide e.slablisbcd to 
the soil, especially when tbe enjoyment has 
throughout been accompanied with an assertion 
of such ownership. SiVASUHRAMANYA v 

Secretary of State for India. 9 M. 285. 
[R., 20 M. 299.] 

(13) — Slid for house partly built on plointifj's 
land — Ownership.— }a a suit for a house partly 
built on plaintifl’a land, the defendant did not 
prove proprietorship or tenancy in respect of 
the house. Held, that the bouse was the pro- 
perty of the owner of the soil on which it 
stands. DEENDYAL PARAMANICK v. GAET- 
REE DeREE, 1 W.R. 277. 

(14) — Alteration of map by ameen — Effect on 
ownership. — An Ameen 's alteration of his map 
being merely a proceeding on paper, not inter- 
rupting actual possession, does not amount to 
au act of ownership by either party, oraficct 
question of possession. JanOKEE NATH 

Chowdhry V. berjendro Coomor Roy 
Chowdhry. 28 W.R. 63. 

(15) — Zemindar's right to a tract of hill and 
forest, proof of — Construction of istemrar sanad 
of 1803 as to lands granted— Spectfication of 
villages — Effect of proved acts of possessiort by 
zemindar . — Where the proprietary right in a 


Ownership — continued. 

tract of land bad been coustanlly assericd, all 
questions between the disputants, as lo tho 
amount of the use of the tract by the claimant, 
and as to the sufficiency ol such use to establish 
his possession over his whole exieul, are 
questions of fact. A zemindar claimed from 
the Government the propiietary possession of a 
tract of bill and forest, in virtue of an isttmrar 
sanad ol ibe year 1803, ccnlefnng, upon the 
grantee, his heirs and succf-sors. a permanent 
property in thp zemindari as then possessed. 
To the sanad. which was aptly worded to in- 
clude the subject of this claim. the act.s of the 
zemindar had been a.-iribed. But, it did not 
contain any di-scriptiou rf ihe lands which it 
was intended to carry, a marg'iial note only 
specifying ihne villages thou compribing the 
zemindari. Held, that the grant was not con- 
fined to the villages so named, and to an area 
in their immediate vicinity, but that the whole 
tract ol hill and forest was claimable on its 
being shown, by direct evidence, or reasonable 
iiiferonce, that it was in the possession of tho 
zemindar when he obtained a permnnei)i title 
from the Governmeri. As to part of the tract, 
the zemindar’s act.s of possession, such as 
grazing cattle, cutting timber, and collecting 
forest produce, bad been exclusive cf the exer- 
cise of such rights by any other persons; but 
as to arother part of the tract, his acts of that 
character bad been concurrent with a .similar 
user of hill and forest by raiyats of neighbour- 
ing villages, not part of the zemindari. and 
belonging to tho Government. Held, as to 
t-oth parts, that tho acts of possession, which 
had bfcn found bv both the Courts below to 
have been done by the zemindar, did not fall 
short of proviijg his proprietary po'-sessiou, and 
that the user by the villager--, not having taken 
place in the exercise cf conflicting proprietary 
right, and whether or not they were sufficient 
to esiablish rights of ea'-ement, wore neither in 
amount nor quality sufficient to displace the 
zemindar’.s proprietary title. The decision of 
the first Court that the exercise of the above 
mentioned rights by the zemindar was evidence 
only of the right on bis part lo u.^c the laud of 
another, for tbo purposes indicated, bad been 
rightly reversed by the High Court. THE 
SECRETARY OF STATE FOR INDIA IN COUN- 
CIL V. Nellakutti Siva Subramania 
Tevar, 15 M. 101 = 18 I. A 149. P.C.= 6 Sar 
74. [/?.. 15 M. 315.] 

(16) — Hindu Law— Beneficial use of soil — 

Rights of Crou^n,— According to the Hindu 
Common Law. right to the possession of tho 
land is acquired by the first porfon who makes 
a beneficial use of the soil. The Crown is enti- 
tled to aese.ss the occupier with revenue, and if 
a person who has occupied land omits to use it, 
and the claim of the Crown to revenue is conse- 
quently aflected. The Sovereign is entitled to 
take measures for the protection of tbo revenue 
SECRETARY OF STATE V. ViRA RAYAN, 9 M. 
175. [R.. 20 M. 299.] 

(17) — Rights of . — Owners of land may build 
what structure they please upon their own 
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Ownership — continued. 

land : but if they interfere with the free 
enjoyment of their neighbour’s property, they 
are liable for damages for the injury they 
thus do. Kasim ali Khan v. birj Kishore 
2N.W.P. 182. [i2.. 10 A. 358.] 

118) — Right of landlord to build on his oton 
land~daJoi7iing owner's right to restrain such 
erechon.^A landlord has a right to build what 
he pleases ou his land, so that he does not 
interfere with any easement which ha«» been 
acquired by adjoining owners. Ram ROOCH 
CHO^VDHREE v. DEOKEE NUNDUN 2 N W P 
169. 

Reputed ownership of goods— Consent of 
true owner, termination o/.— Where goods are 
in the possession, order or disposition of a 
person as reputed owner with the consent of 
the true owner, a demand of the goods or an 
attempt to put an end to the reputed ownership 
is sufficient to terminate the consent. Ques- 
tions of order and disposition are questions of 
fact. Where the mortgagee of goods had allow- 
ed them to remain with the mortgagor and 
had only taken care to see that they were not 
removed by the mortgagor, and before or after 
an ineffectual attempt by the mortgagee to 
deal with the goods, as per the terms of the 
deed, after default by the mortgagor, the mort- 
gagee allowed the mortgagor some time for 
payment, when, however, the mortgagor filed 
hie petition in insolvency, held, in the circum- 
stances. that the grant of further time did not 
amount to a fresh consent on the mortgagee’s 
part to the goods being in the mortgagor’s pos- 
session as reputed owner. In the matter of 

R. Brown, 12 C. 629. (2 Ind. Jur. N.S., 340, 
Doubted.) 

See Absentee, 115 P.R. 1876. 

Island — Formation of island in river 

thereof See ALLUVION — FORMATION OF 
CHURS OR ISLANDS. 1 M.H.C. 256. 

See Declaratory decree, suit for— 
Miscellaneous, 9 w.r. 426. 

Ownership— Basement — Distinction — See 
Easement, 9 M. 285. 

Claim to stolen notes — Verdict of criminal 
Court— Evidence of ownership — See EVIDENCE 

— Miscellaneous Documents, 3 B.L.R. 

App. 2. 

Recital as to^Recital in document relating 
not to suit land but to neighbouring land — 

Effect— E vidence Act, 1872, s. 32 (3i, 8 
Ind. Cas. 268. 

See Evidence ACT, 1872, s. no, i B. 91. 

Parsis— Custom — Husband and wife — Joint 
ownership — Right of Survivor — See HUSBAND 
AND WIFE, 16 B. 680. 

Inamdar and khot.s, relative rights of — Pro- 
prietary rights not inherent in khotsbip — 
Levying of "thal” by khot on land tilled by 
inamdar, effect of— See Khoti TENURE, 11 B. 
680. 

See Limitation act, 1903, s. 26, 16 B. 
692. 


Ownership — concluded. 

Theft— Claim by accused of— Of subject of 
theft Necessity f-'r considering questions of — 
and bona fides of accused— See PenaL CODE, 
s. 379, 28 M. 304. 

^laint, plaintiff how far bound by case sot 
up in his— Declaration of proprietary title and 
ejectment of tenant, suit by taluqdar for— 
Denial of talukdari title and assertion of adverse 
title by defendant — Burden of proof — See 
PLEADINGS. 6 O.C. 119. 

Suit on rent-note — Issue raised as to owner- 
ship Omission to give finding on it — Duty of 
Court— See PRACTICE AND PROCEDURE. 16 
B. 545. 

Doctrine of reputed ownership — When goods 
may be restored to true owner— See PROVIN- 
CIAL INSOLVENCY ACT. 1907. ss. 2 (e), 13 (2/. 
16 1.3), 11 Ind. Cas. 14. 

See Trees. 16 B. 547. 

Wild animals — Animals ferae nature — Owner- 
ship — Animus reveriendt — Re capture — See 
WILD ANIMALS. 3 C.L.R. 515. 

Pachis Sawal. 

Authority cf - Tributary Mahals of Cuttack, 
customs relating to— See HINDU LAW-ImPAR- 
TIBLE Estate, 32 C. 158 = 9 C.W.N. 330. 

Pachotra. 

See Right of suit— Contracts, suits 
ON, 31 P.R. 1872. 

Paddy Cultivation. 

Tenants for paddy cultivation, right of, to 
dig up shells — Property in the shells so dug up 

— See Landlord and Tenant— General, 

25 M. 669 = 12 M.L.J. 406. 

Pagvand. 

See Customs— Punjab— inheritance, 

75 P.R. 1889. 178 P.R. 1889. 4 P.R. 1891, 
110 P.R. 1891. 4 P.R. 1893, 46 P.R. 1897, 

74 P.R. 1898. 

Paimaish Accounts. 

See Evidence— ACCOUNTS, 7 Ji. 297. 

See Evidence — Miscellaneous Docu- 
ments. 3 M. 384, P.C. = 8 LA. 143. 

Pakki Adat. 

See Custom, 7 Bom. L.R. 557, 7 Bom. L.R. 

611 = 30 B. 205, 9 Bom. L.R. 903, 10 Bom. 
L.R. 1230 = 33 B. 364. 

Palanquin Allowances. 

Palanquin allowances, grant given in com- 
mutation of— See Deed — Construction of 
DEEDS, 7 Bom. L.R. 497 = 29 8.480, 

Palayam. 

See POLIEM. 

Palla Money. 

Limitation applicable to a suit to recover, 
from the bride's father — See LIMITATION ACT, 
1903, s. 10, 10 Bom. L.R. 540 = 32 B. 394. 
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Palla Money — concluded. 

Deposit of, limitation applicable to a suit to 
recover L imitation act, 1908, art. 
60, 5 Bom. L.R. 611. 

Suit for — or right to worship in turn — Limi- 
tation-See LIMITATION ACT, 1909, art. 131, 
8 C. 807 = 10 C.L.R. 439. 

Palmyra Trees. 

Puttah for — cau be tendered — See Mad 
ACT VIII OF 1865. 4 M.ILC. 398. 

Panchayat. 

(1) — Regulation XII of 1816 — I'anchayat . — 
There is notbiug to limit the applicability of 
the procedure contained in Regulation XII of 
1816 to cases in which a breach cf the peace 
exists or is anticipated. Tbe decision of a Dis- 
trict Panchayat under the Regulation is final 
and conclusive between the parties, and cannot 
be impeached or set aside, except in the manner 
prescribed in the Regulation. Such decision is 
not summary because one only of the parties 
consented to refer the matter to tbe Panchayat. 
Nor would a failure to give notice before ap- 
pointing the Panchayat invalidate the proceed- 
ings. Narayana V. Chandra, 15 M. 1. 

See AWARD. 7 W.H. P.C. 8 = 3 M l. A. 383, 

Power of guardian to refer to caste — Question 
of customary partition — See GUARDIAN — 

Duties and powers of Guardians. 2 m. 

H. C. 47. 

Family pedigree — Report of — Evidence — 
See Hindu Law— adoption. 3 C.W.N. 130 = 
26 I. A. 48 = 25 B. 1. P.C. 

Reference to District Panchayat by Collector 
— Conditions precedent — See Mad. Keg. XII 
OF 1816. 8 M. 569. 

Panch Devasthan. 

Panch devasthan, member of a right to 
bring a possessory suit— See BOM. ACT III OF 
1876. 1 Bom. L.R. 199, 

Panchnama. 

(1) — Panchnama — Proof, — It is necessary if a 
panchnama is to bo put in that it should be 
legrtlly proved, for it does not prove itself. EM- 
PEROR V. MOTI, 7 Bora L. R. 982 

(2) — Evidence. — A commissioner appointed by 
the Court to draw a map of tbe premises in 
dispute, has no power to record the panchnama 
or opinions of Village Oflicers and other persons 
about the premise.s and the pinrhnama is no 
evidence. SHITAWA v. BHIMAPPA, 1 Bom. 
L. R. 493 = 24 B. 43. 

Paper Book. 

Second appeal, statement of plaintiffs in paper 
book of, not part of decree— Claim to be 
construed as in plaint— See DECREE— DEC- 
REE, Construction of. ii B. 177. 

See Practice and procedure, 23 W. R, 
468, 23 W. R. 459. 

Appeal from original decree — Dismissal for 
default in depositing, costs for paper book — 
Application under rules of Calcutta High Court 

—See Review — Jurisdiction to review, 

23 0. 339. 


Paper concluded. 

Dismissal of appeal for default to deposit 
costs for preparation of paper book— Remedy — 

See Review— Jurisdiction to review, 24 

C. 350. F.B. = 1 C.W N. 21. 

Paper Currency. 

See ACT XX OF 1862. 

! See Act III OF 1905. 

Paper Currency and Coinage. 

See ACT XXII OF 1899. 

I Paraphrase. 

Enactment always dan^erou.s to paraphrase 

—.See Statutes. Construction op, i8 C. 
23=17 I. A. 122. 

Parcel. 

Holding construction of — See BEN- ACT VIII 
OF 1885, s. 3, cl. 9. -25 C. 917, Noto=l C. W. 
N. 521. 

Pardanashin Woman. 

{l) — Pardanashin ladiea, u^ho are . — The Privy 
I Council did not treat as piirdanashtn a lady 
' who had no objection lo communicaie, when ne- 
cessary, in mattfr-. of ousiuess with meu other 
than members of her own family, who was able 
to go to Court and give evidence and who 
was able to attend at the Registrar’s office in 
person to acknowledge her deeds for the purpo.se 
of registration Ism.atd Mussa.IEE MOOKER- 
DUM v. Hafiz Boo 8 Bom.L R. 379 = 10 C W. 
N. 570 = 3 A L J. 353 = 3 C L,J. 484 = 33 C. 773 
= 16 M L J. 166 = 33 l.A 86. 

(2)— Contract — Undue influence — I'urda 
woman — Burden of proof.— A Hindu pueda 
woman is entitled to receive in the Courts iu 
British India that protection which tbe Court 
I of Chancery in England always extends lo the 
weak, jgnoiaiit aiio infirm, and to tboee who, 
for any other reason, are specially likely to be 
[ imposed upon by the exertion of undue influ- 
ence over them. The undue influence is pre- 
sumed lo have been exeried unless the contrary 
bo shown. U is, ibercfcrt-, in all dealings with 
those persons who are so situated, always in- 
cumbent on the person who is interested in 
upholding tbe tran-sactions to show that its 
terms are fair and equitable. The most usual 
mode of discharging this onus is to show that 
thu lady bad good indepeudent advice in the 
matter, and actid therein altogether at arm’s 
length from the other contracting party, and 
in the absence of such prorif, the transaction 
would be set aside. BlllEE RUKHUN v. SHAIKH 
AHMED HOSSEIN, 22 W R. 443. [AppL, 3 C.P. 
L.R. 118,] 

— Native Purda ladies — Pi oUction. — A 
Hindu purda weman is entitled to receive in 
this Court that proieotion which the Court of 
Chancery in England alw.ays extends to tbe 
weak, ignorant and infirm, and to those who, 
for any other reasons, are specially likely to bo 
imposed on by tbe exertion of undue influence 
over them. The undue influence is presumed 
to have been exerted unless the contrary be 
BbowD. It is, ibeieforo, in all dealings with 


C. VII— 60 
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Pardanashio Woman — 

those persons who are so situated, always in- 
cumbent on the person who is interested in 
upholding the transactions to show that its 
terms are fair and equitable. The most usual 
mode of dischargiog this onus is to show that 
the lady had good independent advice in the 
matter, and acted therein altogether at arm’s 
length, from the other contracting party. 
[Baker v. Monk. 33 Beav. 419 ; Clerk v. Mai- 
31 Biav. 80: Evans Llewelyn, 1 Cox. 
333, Hel. on.) The same burthen of proof lies 
on any one who. standing before the Court, in 
reliance upon a contract made with any one 
whether purdanoskin or other towards whom 
he is in any fiduciary position relating to the 
subject of contract. K.tN.M Lal JOWHARI v. 
K.amini Deiu. 1 B.L.R . 0 C., 31. Note. [F., 

1 B.L.R., O.C., 28. 22 W.R. 443 ; R., 26 C. 
391 = 3C.W.N. 670, 31 C. 233.J 

Execution of instrument by — In the case 
of a pardahnn.%hiH woman, with no legal assist- 
ance. the ordioary presumption that a person 
of competent capacity understood the ;nstra- 
ment, to which he has affixed his name, does 
not arise ; and it is iocumbent upon the Court 
to be satisfied, as a matter of fact, that she 
really did understand the instrument to which 
she put her name. ASHGAU ALI v. DEBROOS 

Banco Begl’m. 3 C. 324. P C. [^p»/.,8A. 

267. 14 A. 8 = A.W.N. 1891. 21 ; List., 18 M. 
257 = 2 M.L.J. 235, 3 M. 215, 12 M. 380. 3 
Bom. L.R. 658. 7 O.C. 292, 2 A.L.J. 436 ] 

16) Docuvieyit executed by vardanashin wo- 
ma7i Estoppel.— Where a person seeks to bind 
a pardah lady by a document alleged to have 
been executed by her or on her behalf by a 
third person, char and strict proof of the 
agent s authority must be given. It is incum- 
bent on the Court, when dealing with the 
disposition of her property by a pardanashin 
woman, to be satisfied that the transaction was 
explained to her, and that she knew what she 
was doing, and especially in a case where, for 
no consideration and without, any equivalent, 
the lady had executed a document which 
deprived her of all her property. (3 C. 324, 13 
M.f.A. 419, 17 W.R 523, Bel. o»i.) {Appr., 14 
A. 8; R., 12 C.L.J. 115 = 3 Ind. Cas. 330.] 
The rule of estoppel ought not to be rigorously 
applied as against a pardah woman. The same 
inferences should not be drawn from, or the 
same construction should not be placed upon, 
her silence and delay in bringing a suit as 
might be reasonable and proper in another case. 

Kaniz Fatima V. abbas ali, A.W.N. 1887, 

{Q)— Document executed by pardanashin wo- 
man — Conditions esseritial to validity of -Expla- 
nation of docnwienf.-— Whore the executant 
happens to bo a pardanashin lady, it is abso- 
lutely necessary before fixing her with liability 
under the deed alleged to have been made by 
herself or by an alleged execution by her of a 
general power-ef attorney. to be reasonably 
satisfied that the liability she ^vas incurring 
and the nature of the transaction were explain- 
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ed to her. ACCHAN KUAR v. THAKUR DAS, 
17 A. 125 = A.W.N. 1895, 24. [Aj^nned on 
appeal. 21 A. 71 = 2 C.W.N. 729 = 25 I.A. 183, 
P.C. ; R., 3 Bern. L.R. 658.] 

(7) Instrument of authority by pardanashin 
woman— Explanation of document— Mukhtar- 
namaby pardanashin tvomnn— Account stated 
~~ Liability . — '^o charge a pardanashin woman 
upon an instrument alleged to have been exe- 
cuted by her, it is necessary that satisfactory 
evidence should be given that the document 
was explained to and understood by her. [F., 
29 C. 749. P.C., 8 Bom. L.R. 781 = 31 B 165; 
Appr., 8 A. 267: R., 3 Bom. L.R. 658, 7 O-C. 
292 ; D., 31 C. 233.] Where the husband of a 
pardanashin woman sought to make his wife 
liable fora debs on an account stated by him 
as her general mukhtear so empowered by a 
mukhtarnama executed by her, held, on a 
construction of the document, he bad no 
autho/ity to so bind her, though she might 
have been bound by an actual borrowing of 
money on her behalf. SuDI.SHT LAL v. 
MGSSAMAT SHEOBARAT KOER. 1 C. 245 = 8 
I.A. 39. P.C. = 4Sar. 222. [D., A.W.N. 1883, 

24 : R., 13 C L R. 247.] 

(8) — Gosha yeoman — No denial of execution 
and knowledoe of bond — No evidence of explana- 
tion of transaction— Validity of 6ond.— Certain 
gosha ladies executed a bond in conjunction 
with their near relations. In a suit on the 
bond they did not deny the execution or know- 
ledge of the contents thereof. There was, 
however, no evidence that the bond wae ex- 
plained to them. Held that the bond was not on 
that account invalid. Badi Bibi Sahibal v. 
SAMI PiLLAI. 2 M.L J. 235. 

(9) — Pardanashin — Documents signed by par- 
danashin ladies. — Explanation of document . — 

In a suit on a document signed by a pardana- 
shin lady, in the absence of evidence that the 
necessary explanation of the transaction had 
been made to her, the Court ought not to pre- 
sume her consent to matters, of which no direct 
information nor explanation has been conveyed 
to her. ANNODA MOHUN CHOWDHRI v. 

Bhuban ^Iohini Debt, 28 C. 346. P. C. = 28 
I. A. 71 = 5 C. W. N. 489 = 11 M. L. J. 164 = 9 
Born. L. R. 386 = 8 Sar. 58. 

(10) ~Purdanashin lady, deed executed by — 
Explanation of document.— In the case of deeds 
and powers executed by purdanashin ladies, it 
is requisite that those who rely upon them 
should satisfy the Court that they had been ex- 
plained to and understood by those who exe- 
cute them. A purdanashin ladv is not bound 
by a bond purporting to be signed in her name, 
where it is not shown (hat it was explained 
to her or that she understood its condi- 
tions and effect, although the bond was said 
to have been read out to her. 8HAMBATI 
KoERiv. Jago Bibi. 29 C. 749. P.C. = 29 I. 

A. 127 = 6 C.W.N. 682 = 4 Bora. L. R. 444 = 

8 Sar. 304. (7 C. 245. P C.. F.) [F., 31 B. 

165 = 8 Bom. L. R. 781 ; R.. 7 O. C. 292. 33 C, 

861 = 4 C.L.J. 41. 8 Bom. L. R. 252 ; D., 2 A. 

L. J. 436.] 
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PardanashiD Woman— con^inwed. 

(11) — Document executed by — Not bindina on 
— Unless uyiderstood and explainfd. ~~ln order 
to charge a pardanashim lady upon an instru- 
ment purporting to have been executed by her, 
it is requisite to give satisfactory evidence that 
the document was explained to and understood 
by her. Where a pardanashin lady fell in love 
with an adventurer and left her husband, and, 
at a time when no one but the adventurer had 
access to her, executed a power of attorney, in 
his favour, and he, on the authority of the 
power of attorney mortgaged the property to 
the plaintiffs, held, that thtre was nothing to 
show thit the instrument was explained to and 
understood by her, and that the mortgage was 
not binding. Kuhka v, a.iodhia Pehshad, 
7 a.L.J. 445 = 6 lud. Cas. 6B9- 

( 12) — Deeds by— Mortgage deed— Execution of 
the deed — Explanation of the contents to the lady. 
—In the case of a mortgage deed, purporting to 
be executed by a paraanashin lady, if it is 
shown that the deed was not explained to her. 
in so far as it affected her interc-.t, it cannot be 
considered to be legallv executed bv her. 
ANNODA V. BHUBAN. 3 Bom. L.R. 386. 

(13) — Explanation of document. — The Court, 
in dealing with cases where the disposition oi 
property by a purdah woman is concerned, must 
be satisfied that she understood the full import 
and effect of the document sbo executed. 
AMIRBIBI v. ABDUL. 3 Bom. L.R. 658. 

114)— Pardands/iin lady — Execution of docu- 
ment — Inconsisteyit plea— Explaining document 
to /ler— Onus of proof — Independent advice — 
Lady of business habits literate and ofinlelleciual 
capacity — Power-of-attcniey given to husband — 
Estoppel — It is not open to a pardanashin lady 
to plead that she never executed a certain 
document, and in the alternative, that, if she 
executed it, she did so under circumstances 
which did not make it b-nding upon her as a 
pardanas/itn lady (15 1. A. 81 = 15 C. 684,i^.) 
But where, in the first; written statement filed 
by the lady, there was no suggestion that the 
document had not been executed by her, and at 
a later stage she endeavoured to file a new 
written statement which, if admitted, would 
have made her case contradictory to her previous 
allegations, but the attempt failed : Held, that 
the case of the lady as it stands in its original 
form is self-consistent and is not open to objec- 
tion on the ground of inconsistency. The Court, 
when dealing with a deed alleged to have been 
executed by a pardanashin lady, must, before it 
gives effect to it, satisfy itself, fir.st. that the 
deed was actually executed by her or by some 
person duly authorised by her, with a full 
understanding of what she was about to do ; 
pocondly, that she had full knowledge of the 
nature and effect of the transaction ; and 
thirdly, that she had independent and disin- 
terested advice in the matter (8 A. 207. A.W.N. 
1897, 84. 14 A. 8, R.) It is requisite that those, 
who rely upon documents executed by parda- 
nashin ladies, should satisfy the Court that 
they had been explained to and understood by 
those who executed them (29 I. A 127 = 29 C. 


Pardanashin Woman — continued. 

749, 8 I, A 39 = 7 C- 245. i?.) Whore it is 
proved that the lady was of business habits, 
\Nas litetaie and ot considerable intellectual 
Capacity, the Court will be less inclined to inter- 
fere with the deeds, which have been pTvna facie 
proferiy executed, or to interfere with liansac- 
tions to which herconsent bad been deliberately 
given. Where the deed was of tbe simplest 
character, and the lad> was herscll able to read 
and write, and there is no foundation for any 
possible pretence that the deed was read out in 
buchaway a.s not to convey its truemeaniug to the 
executant, held that the deed was intelligently 
executed and that tbe lady fully understood 
ihe nature and efftet of the transaction. (28,. I. 
A. 7i. 28 C. 54G, D.) Where a pardunas/un 
lady ai-d her husband executed a deed, and. 
although the interest of the husband at the 
time was in conflict with that of the lady yet, 
she had opportunities for independent advice, 
as her sous were grown up and were about her 
at the time and they :ittestcd tie document : 
held, that the d^ed was valid. A general 
power tif-attorney does not necessarily imply 
an unlimited authority to borrow, andltho 
general words '.n a power-of-attoruey confer 
upon the agent only such general powers; as 
are necessary to cany out tbe special powers 
(6 C.L.J. 639, ff.) If a pardanashin Udy 
deliherafely make.s herself jointly and severally 
liable for a debt incurred by her husband on 
the strength of a power-of-attorney alleged, to 
be given to him by her. sbe cannot subsequent- 
ly be permitted to turn round and question 
bis authority to pledge her credit. BINDUBA* 
SHINI DASI V. GlRIDHAKl LAL RoY, 3 Ind, 
Cas. 330 = 12 C.L.J 115. 

( 1 b)— Deeds (a ken from — Explanation of docu- 
ment.— Tho l.xw requires that in tbe case of 
a deed taken from a pardanashin lady the 
Court must be careful to see that the party 
executing tbe deed has been a free agent and 
duly informed of wbat she is about and that 
tbe deed was explained to and understood by 
her. SUMSUDDIN v. ABDUL. 8 Bom. L.R. 
781 = 31 B. 165. 

(16) — Mortgage by gosha ladies — Absence of 

proof that contents were explained to them — 
Right to claim exemption. — Where certain gosha 
ladies, who bad executed a mortgage-bond in 
conjunction with their son and brother, admit- 
ted execution thereof, they could not claim ex- 
emption from liability on the ground of absence 
of tbe evidence to show that tbe transaction 
was explained to them; BADI BIBI SaHIBAL 
V. Sami PiLLAI. 18 M. 257. (3 G. 324, D.) 

(17) — Purdanashin lady, document executed 
by — Knowledge of the contents of document . — 
Where a pardanashin lady makes an appropri- 
ation, which so far as words go is a wakf, it 
still remains to consider whether it was intend- 
ed by the approptiator to operate as such. Such 
ladies bavo a claim for special consideration, 
particularly where they deny on oath an effectu- 
al knowledge of the documents said to have been 
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executed bv them. DebroOS BaNOO Begum 
V. nawab Syed ashgar Ally Khan, 15 
B.L.R 167 = 23 W.R.453 

(I81— Deed of gut-Alkqntion of fraud.— Ex^ 
planaiion of document— Hho rule of law as to 
toe evidence to bo required, io cases where 

pardanashin ladies execute deeds and afterwards 

alloge fraud or that they were taken at a die- 
^dvantage, is that the Court should be satisfied 
th u the transaction was explained to the person 
parting with the property and that she knew 
what she wa'J doine. T. SiVITHRI ANDAR.I V- 

NOM V. M. Vasgdevan Namhudripad, 3 M. 

215. (3C. 324. 1 I.A.392. R.) 

U9) P.irdanashin woman — Execution of 
(Ubd—Duty of Court ‘Proof -Explanation of 
^cument—ln proving a document alleged fo 
have been executed by a pardanashin Udv, 
there must bp evidence showing that the cha- 
racter of the deed was explained to her. It is 
essential in the case of pardanashin ladies that 
the Court should be satisfied on this point; 

Phundov. Bhishwa Das. a W.N. 1883. 246! 

{20)— Document executed ty pardahnashin 
woman, circumstances necessary to establish 
validity of. — In a suit brought hw .i pardana- 
shin woman to obtain a declaration tbar a deed 
executed by her may be declared null and void, 
on the ground that it was fraudulently framed 
80 as not to express her intentions in executing 
It and was therefore inoperative and null, it is 
incumbent on the defendants relying upon 
the deed to show affirmatively that the plain- 
tin entered into it with full consenting and 
disposing power and with full notice, know- 
ledge, and understanding in respect of all the 
terms and of the legal effect of the deed, not 
having been subject to any bodily or mental 
infirmity, and, having had independent legal 
advice relating to the matter, that the execu- 
tion of the deed was not procured through 
fraud or coercion practised on the plaintiff, 
and that the entire tran-<action was free from 
circumstances throwing doubt or suspicion on 
the inception, execution, and application of 
the deed. Mariam Bibi v. Sakin.a, 14 A 8 = 
A.W.N. 1891. 213 . 13 C. 324. 15 C. 684, 8 A 
627. A.W.N. 1887, 84. R ) [i?., 3 Bom. D.r! 
668 : D , 2 A.L.J. 436.] 

{2\)— Transactions tuith, when enforceable. 

— Transactions with a pardanashin widow 
should not be enforced unless they are strictly 
fair and equitable. MUST. ATTAKOUR v 
BhoJRAJ, 3 C.P.L.R. 118. f8 A. 269 F.- 22 
W.R. 443. fi.) [R., 6 C.P.L.R. 35.] 

(22) — Execution of documents— in a suit 
against two Muhammadan ladies on a bond 
purporting to have been executed on their be- 
half by their husbandiJ, — which, being compul- 
sorily regi.atrable. was registered under a power 
of attorney siid to have been given by the two 
ladies — the only evidence of the execution of the 
power of attorney was that of a person who was 
not personally acquainted with them nor knew 
their voices, who deposed that there were two 
women behind the pardha who, the executant 
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said, were thoir wive5, and that these women 
admit they had made the power of attorney ; 
and there was nothing to show that the money 
borrowed on the bond was utilised for their 
benefit. Held, that even on the assumption 
that the ladies behind the purdah were the 
defendants, the evidence on the record was not 
sufficient to bind them and their properties. 
It was Che duty of the plaintiff to ^bow that 
they were free agents in the m-tter. and bav- 
j ing a clear kjiowlodge of what they were doing. 

accorded their consent to it. Behari Lal v. 
H.vbiba Bibi. 8 A 267 = A.W.N. 1386. 91. 
(U M.I.A. 651 = 8 W.R P.C. 3. 3 C. 324. 7 
C. 245 = 8 I. A. 39. Li.) [F., 3 CP.L.R 148. 

6 C.P.L.R. 35; .Ippr.. 14 A. 8 ; R., 2 A.L.J. 
436 J 

Hanf of legal advice — Misapprehension. 
—A deed conveying the interest of a native 
married woman in land will not bo set aside 
on the ground of want of legal advice or rais- 
apprehensiou, where the husband h aware of 
the alienation, and it is not shown ihat there 
is a ero>.3 inadequacy of price- MONOHUR 

Doss v. Khoolsun Begum, Cop. I2i. 

(24) Pardanashin lady — When not bound by 
her conveyances— Independent advice. — \^eiote 
a pardao ishiu lady cm be held liable upon a 
covenant of an unusual stringency, tho Court 
must be satisfied that she had good independent 
advice in the matter and that she clearly under- 
stood the nature of tho contract she was entering 
into, and the liabilities she was taking upon 
herself. RaM CHUNDER DUTT v. DWAR- 
KANATH Bysack. 16 C. 330. 

(25) — Deed of gift by Hindu widow — No pro- 

per advice — Undue xnrluence—Oourtsof Equity. 
—A Court of Equity will not permit a person 
who takes advantage of a temporary quarrel in 
a family, and who entraps a widow deprived of 
the advice and countenance of her natural pro- 
tector, Into signing a deed of gift of consider- 
able property which leaves her absolutely depen- 
dent upon him even for her maintenancet to 
profit by a dooument hastily extorted, and soon 
recalled. Our Courts are Courts of Equity, 
and in this character they look with particular 
jealousy on any proceedings, however plausible, 
by which persons iocapabln of judging of their 
own interests or of acting for themselves, such 
as widows and minors, are deprived of the 
management and enjoyment of their propertie'i. 
SOONDUR KOOMAREE DEBIA v KISHOREE 
Lal Sein. 5 W.R. 246. [R., 7 W.R. 93.] 


(26) — Burden of proof — Sale-deed by parda- 
uiishinlady— Evidence— Suit to set asiile sale- 
deed and for confirmation of possession — Decla- 
ratory decree — Form of relief. — In a euit for 
setting aside a deed, some evidence ought t<> 
be given by the plaintiff in order to impeach 
the deed. But where a person claims under a 
deed o£ sale alleged to have been executed by a 
pardanashin lady living apart from her rela- 
tives. without those natural advisers who 
would, under ordinary circumstanoes. help her 
with their counsel, and especially where the 
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person profiting by the transaction occupied a 
position of confidence, he ought to give the 
strongest and most satisfactory evidence to 
show that the transaction was a real and bonn 
^dfioneand fully understood by the lady who 
parted with her property. [F.. 3 C.L.R. 170, 
3 M. 215; Appr,. 8 M. 304 ; KipL, 5 A.L.J. 200, 
A.W.N. 1908. 79 = 30 A. 197 ; /?.. 12 M. 380.] 
In a suit brought by the heirs of a Mahomedan 
lady for a confirmation of their possession of 
certain mouzas. their plaint which declared 
that the suit was for that confirmation, also 
prayed that it might be done a<ter the reversal 
of a summary proceeding and after setting 
aside a fraudulent deed of sale alleged to have 
been fabricated and passed for nocou.sideration. 
The Court of first instance gave a decree to 
the plaintiffs confirming them in possession 
and setting aside the sale. The High Court, 
on appeal, finding that the plaintiffs had fiiled 
to prove possession, reversed the first Courc’s 
decree so far as it confirmed the plaintiffs’ pos- 
session and gave a declaratory decree conclud- 
ing that they could not give substantive relief. 
He/d that the High Court erred in c'>ming to 
that conclusion, inasmuch as the plaint prayed 
that the deed might be set aside, which as a 
prayer for substantive relief, and that the High 
Court was not justified in substituting for that 
substantive relief a mere declaration of the 
plaintiffs’ title. Thakoou Dbhn Tewauy 
V NAWAB 8YED ALI HOSSEIN KHAN, 13 B. 
L.R. 427. P C. = 21 W R. 340 = 1 I. A. 192 = 3 
Bar. 368. [F., 22 W.R. 438 ; ft., 1 C 450. 2 

A. 720. F.B-, 20 B. 736 ; D.. 4C. 46.] 

(27) — Hindu Law— Document executed by 
P2irdanashin lady — KJJect— Probability and 
proof, — A recital in a mukhtarnama executed by 
the widows, that they held only a life-interest 
in the estate, could not bo considered an admis- 
sion of their limited interest, since they wore 
purdanashin ladies and it was not proved that 
their attention had ever been directly called to 
the nature and effect of the recital. SHA.M 
Koerv. Dah Koer, 29 0,664, PC =29 1. 
A. 132 = 6 C.W.N, 667 = 4 Bora, L.R. 547 = 8 
Bar. 280. 

Acquiescence — Presumption by. — It is 
not the practice of the Courts in India to press 
a presumption by acquiescence against a 
female, Hindu or Mahomedan. in a rival eUim, 
from the more non-contcstatiou for a limitci 
time of an adverse title. EbraHIM v. FOOL- 
»AI, 4 Bora. L.R. 180 = 26 B. 877. 

(29) — Sale-dted by gosha woman— Durden 
of proof a based upon a deed purport- 
ing to have been executed by an aged gosha 
lady, in order that the u^nveyance may bo 
deemed to be operative, it lies on the plaintiff 
to show that the deed was voluntarily executed, 
and that the transaction evidenced by it was 
real and concluded 6ona fide. KHATUA v. 

Ismail. 12 m. 380. 

(.40) Will of a purdaoashin /od^/— Onus 
probandi. — When dealing with the case of a 
will, or a deed, executed by a purdanashin lady. 
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a particular and peculiar onus re.«ts upon those 
who come forward to support the document to 
show that the executant thoroughly understood 
I what she was doing, and was thoroughly and 
fully acquainted with the terms of the document 
she was executing, and the presumption as to 
the knowledge of the executant of the contents 
of the document she is executing, does not 
equally apply in the case of a purdanashin 
lady as in the case of other persons. Khas 

Mehal V. The administrator-general 

OF Bengal. 5 C.W,N. 505. [D.. 3i C. 233 ] 

(31)— Et'idence — Burden of proof — Sui/ by 
mooktear to enforce gilt made ty female client. 
— Where a mooktear sued to enforce a gift made 
in his favour by a client, a Hindu widow, the 
burden of proving that the widow kuew accu- 
rately what she was about and that she acted 
advisedly and after consultation with those 
best able to advise her, lay upon the plaintiff. 

Ram Pershai) Misser v. Ranee Phool- 
PUTTEE, 7 W.R. 98. 

(32) — Suit against purdah iromen— Evidence 
— Onus.— A suit agaiuat purdah women was 
held by the Privy Council {dissenting from the 
Agra High Court) to have fail’d as there was 
no proof that the deed upon wnich the suit was 
brought had been signed by tlie women or by 
any person authorized by them. I\IUSSAMAT 

A/eezoonnissa v. BAyuR Khan. 10 B L R 
205 = 17 W.R. 393. P.C. 

(^Z)— Property claimed as a gift— Gift or 
sale. — Whore the evidence shows that a purda- 
nasbin intended by a deed to pass the properly 
for some purpose, and the suggestion of a 
gift IS excluded, the deed must operate, if at 
all, according to what it purports to be, as 
a silo- IIAKIM MUHAM.MAD IKRAM UD-DIN 

v. Najiban, 2 C W.N 545 PC =20 A 447 = 
25 I.A. 137 = 7 Bar- 353. [D., 2 A.L.J. 436.J 

(-iij— Mahomedan law— Attempt to set up 

death-bed qift as a sale.— \ deed of 

gift by a Mahomedan lady was in this case 
ineffectually attempted to bo put in the form 
of a deed of sale in order to defeat the operation 
of the Mahomedan law of Wills by which a 
testator is precluded from giving more than one 
third of his property by Will. Ku.MUROONISSA 

Begum v. jhuza Syfooli.ah Khan s W R 

198. {Affirmed. 16 W.R. P.C.. 32.] 

(35)— Purdanashin lady, improvident gift by 
—Gift to priesl—Fiduciary relation — Suit to 
cancelgift — Onus on defendant, extent of — Inde- 
pendent advice, solicitor's duty regarding- Soli- 
citor if should act for both parties.— ^hcre a 
purdanashin lady with very slender means 
made a highly improvident gift to her priest. 

Held, In a suit by the lady to set aside the 
deed of gift, that, for the purpose of discharg- 
ing the onus that lay on the defendant to prove 
the entire 6ona//d« of the traosaclicn, it was 
not enough for him to prove that the document 
bad been read by an attorney and explained to 
the lady and that the attorney had explained to 
her that by it her interest in the property would 
cease and it would become the defendant’s. He 
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tQU'?t slnw that tbe whole of the circumstances 
were present to her mind and that tbe ioteotioo 
to give was really her own voluntary act. An 
attorney acting for bith parties in such a tran- 
saction places himself in a very false position. 
An attorney called in to advise the donor in 
such a rase should be independent of the donee 
in fact and not merely in name. A solicitor 
in such a case does n^t dischar^o his duty by 
satisfying himself simply that the donor under- 
stands and wishes to carry out a particular 
transaction. He must also satisfy himself that 
the gift is one that is right and proper for the 
donor to mike under all tbe circumstances, 
and. if be is not so satisfied, bis duty is to 
advise his client not to go on with the transac- 
tion and to refuse ti act further tor him if he 
persists. K AMINI DOSSEB v. KRISHNA CH\X- 
DRA Mukrr-TEE 16 C.W.N, 649 = 39 C 933 
= 16 lod. Gas. no. 

(36) — Purdah woman-- Aqreement by 'widow 
inpossession of property in favour of husband' s 
brother. — A docu nent obtained by the chief 
male member of af iraily from a purdah woman 
should receive a strict construction. To sup- 
pose that a widow should, without considera- 
tion. absolutely give away property of which a 
portion only {viz., the Government bonds) 
produced an income of R;. 15,000 for an allow- 
ance amounting to only Rs. 660 per annum 
plus the value of the rice, and that secured 
only by oersonal engagement of the other party, 
was held to be a most improbable hypothesis, 
and one which would not be warranted by any 
reasonable construction which can be put upon 
the terms of the instrument. SOOKYABOYE 
Ammal V. LATCHMI A.MMAL. 13W.R. P.C. 3. 

(37) — Putda lady — Suit to set aside sale — 
Fraud — Parol evidence. — Where a purda lady 
brought a suit to set asidf a bill of sale obtained 
by collusion and fraud, /tt'fdthat parol evidence 
was admissible to show that the bill of sale was 
intended by her to operate only as a mortgage, 
and to vary the rate of interest therein stipula- 
ted for. Manohar Das v. Bh.agab.ati Dasi, 

I B.L.R. O.c. 28. (1 B L R., O.C., 31. Nute, 
F.) [Appr., 8 B.L.R. 89.J 

(38) — Unconscionable bargain— Recovery of 
exorbitant interest — Equity — Mukhtear. — 
Fraud apart, a loan to a purdanashin woman 
from her own mukhtear, at an exorbitant rate 
ot interest, the security being ample, appears to 
be a bard and unoonscionable bargain, on which 
the contract for such rate of interest would not 
be enforced. KAMINI SUNDARI CHAODHRAXI 

V. Kali prosunno Ghose, 12 C. 225 = 12 

I. A. 213, P.C., 4 Sftr. 652. {Bevnon v. Cook, 

L R. 10 Ch. Ap 389. F.) [AppL, 26 C. 315, 25 
A. 284 = A.W.N, 1903. 44, I N.L.R. 76 ; D., 
27 C. 421, 31 C. 233. 8 O.C. 210 ; R,. 9 A. 228. 

II A. 57. 29 C. 823. 8 O.C. 193, 9 Bom. L R. 
1296 = 32 B. 208, 4 A L.J. 222 = 29 A. 303 = 
A.W.N. 1907, 55.] 

139) — Power of attorney — Pardabnashin 
woman — Her liability for debt contracted by 
mukhtar. — Plaintifi sued the defendant, a par- 
dahnashin woman, on a bond executed by her 
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husband on her behalf under a power of attor- 
ney. The defendant pleaded that, though the 
power of attorney given by her to her husband 
empowered him to borrow for her. still, she did 
not authori e him to execute the particular 
bond. Held that her plea was unsustainable 
and she was liable for the amount. Udit 

Ram V. Khatcn Daulat. A.W.N. 1883. 24. 

{•iO)—y[ortqage alleged to have been executed 
by purdanashin lady— Suit for poi.^ession— 
Evidence —Secondary evidence. — In a suit to 
recover possession of a property pledged in a 
mortgage-deed alleged to have been executed by 
defendant, a purdanasheen lady, through her 
mookbtar, which was remandel to the Lower 
Appellate Court tor enquiry as to whether the 
deed bad been executed with due authority 
from the lady, and where the mookbtar de- 
posed that the mookhtarnama had been return- 
ed to the defendant, who petitioned that it was 
still with the mookbtar, and pieided that it 
did not give him authority to execute such 
documents as tbe deed in question, held that 
the most important question to be considered 
was whether the mookhtearnama was returned 
to the defendant. If the Judge concluded th-it 
it w.is with defendant, be would be justified in 
presuming tbe truth of the secondary evidence 
given with reference to tbe mookhtearnama ; if 
be concluded that it was with the mookhtear he 
should, under the Evidence Act, ss. 65 and 66. 
consider upon the secondary evidence whether 
the document was executed with due autho- 
rity, taking into consideration all the surround- 
ing circumstances of tbe case. Baboo A.IOO- 
DHYA Doss V. JIUSSAMUT MOHUX KOOER. 

24 W.R. 67. 

(4 i)— Purdah women, transactions by — Regis- 
tration — Mutation of names wuier mooktearna- 
mah — Validity of transaction— Impeaching of — 
Evidence. — In cases of transactions by purdah 
women, mere registration does not go far to cor- 
roborate the proof of their validity unless a 
mutation of names take.s place. But, if tbe 
mutation of names, though a solemn proceeding, 
takes place under a mooktearnamab from tbe 
purdah 'woman, then the proceedings have not 
the same effect as against her as they would 
have against a person capable of transacting his 
own business and acting for himself. When a 
transaction of the kind mentioned above is 
impeached, there ought to be clear evidence, 
not only of the mere signature by the party, 
but tb it tbe secluded woman bad the means of 
knowing what she was about. SYED FtJZZAL 
HOSSEIN V, AMJDD ALI KHAX, 17 W.R. 323, 
P.C. 

(42)— Bond — Mookhtearnama by Mahomedan 
lady to raise money — Collusion — Duty of lender 
— Negligence. — A person, wishing to charge 
Mahomedan ladies under a bond executed m 
their absence by A under a mookhtearnama 
which contains a provision empowering him to 
raise money for the payment of their debts, is 
bound to show, even granting that there was no 
collusion between him and A. that the advance 
was made after satisfying himself that it was 
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taken for their use. and was required by them | 
for the purposes stated in the inookhtearnama; 
he must also show that the money taken was 
applied to the use of the ladies and that there 
was no negligence on his part SVUD OOLAM j 
SOBHANV. ML'DDUX MOHUN PAUL. 18 W R. I 
257. 

(43) — Devosition by— Living in some degree 
of seclusion. — It not enough to entitle a ; 
woman to the special care with which the 
Courts regard the dispossession of a vnrdnnn- 
shin woman that she lives in some degree of 
seclusion. Hence, where it was found that a ' 
lady appeared before the Registrar for registra* ! 
tioD of certain documents ; that she stood as a 
witness in the box in a suit ; that she put in ' 
tenants and fixed and recovered rents from them 
in respect of her h'^use ; that she paid Munici- ' 
pal rates and taxes, the Court held that she j 
could not be treated as a pardnnnshin lady. 

Sheikh Ismail v. amiubibi. 4 Bom. L.R. 

146. 

(44) — Ereculion of deed by young pardanashin 
woman— Matters to be consxdtred in upholding 
deed. — Where a young pardanashin woman | 
executed a deed in favour of her deceased hus- ! 
band's brother in who^e house she was then re- ! 
siding it is not cnouglt to ascertain that she 
executed the deed voluntarily, in the sense 
that she was not acting under coercion, or that 
she knew what were the contents or even the 
full legal effect of it. It should bo seen 
whether the transaction was a fair and equi. 
table one and whether she acted with an intelli- 
gent appreciation of her own interest and not 
merely with a view to the interest of the person 
in whose favour the document was executed- 
Mt. Juarkuar V. Maganra.j, 6 C.P.L.R. 33. 

{i5) — Deed, execution of, by purdah woman— 
Death-bed disposition— Court' s duty. — It is the 
duty of the Courts to see that a deed purporting 
to have been executed by a purdah woman is ' 
fairly taken from her, and that she was a free 
agent and duly informed of what she was about. 
Where the d‘»ed is in the nature of a death-bed 
disposition, the Court that upholds it ought, 
from whomsoever it proceeded, to bo satisfied 
that it was the free, voluntary act of the party 
by whom it purports to have been executed and 
expresses his real intention- GRISH Chunder 
Lahoreb V. Mussamut BHUGOOBUTTY 
DEIHA. 14 W.R.P.C 7 = 13 m i. a 419=2 Suth. 
339 = 2 Sar. 579. [Expl. rf D.. 19 W.R. 223.] 

(4G) — Will of pardanashin lady — Attestation. 

— Whore in the case of a will by a pardanashin 
lady, there were two attesting witnesses, one of 
whom the testitrix could see and could he seen 
by him, and ihe other witness was so placed be- 
hind a curtain that neither could he .see. nor 
could bo seen by. the testatrix, held that both 
witnesses were sufficiently in the presence of 
the testatrix to make their attestation valid. 

Horendaba Narain achar.ti Ohowdhry 
V. Chandra Kanta Lahiri. 16 C. 19. [D., 

26 0. 78; R., 4 O.C. 408, 13 O.W.N. 40.} 


Pardanashin Woman— conftnued. 

{il) — Recital in deed—Pardah lady — Stran- 
gersnot affected by recital. — \ recital contained 
in <1 deed made by a pardah lady must be re- 
garded with cauiion and suspicion even as 
affecting herself, and should have no value 
attached to it. quoad any other person. DURGA 
Prasad V. Ram din Samu, A.W.N. 1887, 69. 

( 48 ) — Pardanashin women, denial of eTeew 
tion of deed by — Durant of proof upon plnmuff 
when pardauashin woman denies execuixnn of 
deed — Rule regarding cn.ce in which partD- 
nasbio women are sued upon deeds alleged to be 
execHied by f/jem. — In a suit on a mortgage 
bond dated December 20th 1807, alleged to h ive 
been executed in favour of the plaintiffs by the 
defendint, a pardanashin woman, and her 
husband, it was contended by the defendant 
that she and her part of the mortgaged property 
were not bound by the deed, tier defence in 
her written statement was that she bad bad no 
occa.sion to borrow money of the plaintiffs, 
that she bad boriowed none, and that she did 
not execute the deed and knew nothing about 
it. Tbe question was whether a mere denial of 
“execution ” by a pardanashin woman against 
whom a deed is brought to be enforced is 
sufficient to cast upon the plaintiff the duty of 
proving that the woman not only set ber hand 
to the deed but understood wbat she was doing. 
Held, that in such cases it 13 incumbent upon 
the plaintiff to prove that the woman received 
the consideration stated in the deed and 
executed the deed with knowledge of its effect 
upon her interests. Tlie rule as to pleading in 
cases in which a vardanashin woman is sued 
upon is this; — If she adniits having executed 
the deed she must plead definitely that it is 
not binding upon her so as to give the plaintiff 
notice of the po.sition which she intends to 
take. H she denies having executed the deed 
the plaintiff must prove not only the factum of 
macbanical execution by her but also that she 
signed it with knowledge of its bearing upon 
her intere.sts. Upon the evidence in the case the 
Court held that it was not proved that the 
defendant received any part of the consideration 
for the mortgage-deed in suit or that she caused 
her sale to be affixed to the deed or that she 
understood the transaction or had any means 
of doing 80 . MuSAMAT SAKINA Regum v 
Lala Inder Perbhad. 7 O.C. 292. 

{\^)~Mahom(dan Lnw— Pardanashin lady 
Property of — Alienation by sons— Presumption 

— Limitation Act (XV of 1877), art. 144 

Where the sons of a Mahomedan Pardanashin 
lady lease or mortgage family lands in which 
the mother is entitled as a co-sharer along with 
her BOQ 9 . field, tbe natural presumption is 
that they deal with the lands, as managers or 
agents, for her as well as for themselves, and 
tbe Courts will not presume and will refuse to 
believe, in the absence of clear proof, that they 
do 80 adversely to her. And in a suit to recover 
ber share of tbe property alienated by them, 
the Court must, in the absence of such proof, 
date the commencement of adverse possession 
from the date of the sale by them, and not from 
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the date of the mortgage or lease given by 
them. DHUN00M\L CHANDIRAM V. MUS- 
SAMTi Kaim Khatun. 2 S.L.R. 43. 

(50) — Quasi-purdanashin, vieaning of — Quasi 
— Purdanashin, protection. — A quasi-putaana- 
shin woman means a woman who, not being of 
the purdanashin class, is yet close to them in 
kinship and habits and secluded from ordinary 
social intercourse. A quasi-purdanashin is not 
entitled to the same protection which the law 
extends to purdanashins. Outside the latter 
class, it must depend in each case on the cbarac* 
tcrand position of the individual woman, whether 
those who deal with her are or are not bound 
to take special precautions that her actions 
shall be intelligent and voluntary, and to prove 
that it was so in case of dispute. HODGES v. 

The Delhi and London Bank Limited, 
5 C.W.N. 1 = 2 Bom. L.R. 967 = 27 I. A. 168 = 
23 A. 137, P.C. -10 M.L.J. 279 = 7 Sap. 767. 

(51) — Purdanas/iin lady — Right to be exanim- 
ed on commission. — A P irdanashin lady has a 
right, as a witness in a criminal case, to be ex- 
empted from personal attendance at Court and 
to be examined on commission. In re HURItO 
SOONDERY Chowdhhain. 40.20 = 3 C.L.R. 
93. [Dtsappr., 5 A. 92 ; R . 24 C. 551.] 

(52) — Attendance in Court — Commission . — 
The Court will extend the privileges of parda to 
women who. though not parda. are not accus- 
tomed generally to appear before the public. 
KISTOMOHUN MOOKER.IEE v. ADARMONEY 

Dabee. 2 Hyde 88. 

(53) — S. 132 ( = 5. 640, Civ. Pro. Code, 1882)— 
Commission to examine witness—" Pardnna- 
shin" lady. — Even if a pardanashin lady offends 
against the rules of her class, that "does not 
deprive her of her right to be examined under 
commission. MOHESH ChUNDEB ADDY v. 

Manick Lall ADDY, 26 C. 650 = 3 C.W.N. 
751. (26 0. 651-N = 3 C.W.N. 750, F.) 

(54) — S. 640, Civ. Pro Code. 1882--Co»imi5sicn 
to examine witness— " Pardanashin " lady . — 
In an applioatiou for the examination of a Hindu 
lady, (a pardanashim under commission, the 
question is not whether the lady, who does 
more or less frequently go about in public, 
should be made to appear lu Court, but whether 
the Court ought to compel her to continue to 
appear in public. If there were allegations that 
such a lady had been in the habit of appearing 
in public and bad no regard to the customs 
of her country and her religion, such allegations 
being denied in general terms, the Court should 
not force into public gaze a woman who may 
have gone outside the purdah, and a commis- 
sion should be issued, for examining her as a 

witness. Chamatkar Mohiney Dabee v. 
Mohesh ChunderBOSE. 26 C. 651. Note = 

3 C.W.N. 760. (E., 26 C. 650 = 3 C.W.N. 751.] 

(55) — Cotnmission to examine witness — C.P.C. 
(1882», $. 640 — Purdanashin lady . — Application 
on behalf of the plaintiS, a purdanishin lady, 
for a commission for the examination of her- 
self was granted, although it was admitted that 
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she had appeared personally in the Police Court 
and had been examined by the Magistrate. 
Sm. Provat KUMAREE DASSEE V. Opurba 
Kissen Sett, 3 C W.N. 753. 

{56)— Evidence — Commission — Examination 
of purdanusheen woman. — A purdanusheen lady 
need not be examined on commission where 
she can be examined in Court in a palkee or 
otherwise on a proper identification. NUSRUT 

Banoo V. Maho.\ied Sayem, 18 W.R. 230. 

(57) — Commission to examine pardanashin 
lady — Costs . — The costs of a commission to 
examine a pardanashin lady, a defendant in 
the suit, will not be ordered to be paid by her 
though the commission be on her own applica- 
tion. Monindrobhoosun Biswas v. Sho- 
sheebhoosun Biswas, 5 C. 866 . 

(58) — Unmarried girl of twelve — No rank or 
sfnfton — Non-appearance xn public — Evidence — 
In the case of an unmarried girl of some twelve 
year^ of age, without any distinguished rank or 
station, but belonging to that class of Hindoo 
society the female members of which never go 
out in public, held that she is entitled to the 
privilege of Act VIH of 1859, s. 21, even 
though it was essential to have her testimony 
in a case recorded by the Judge himself, and 
that her testimony should be taken out of 
Court under suitable precautions. MainatH 

Singh v. mussamut moorta Kooer, 24 
W.R. 375. 

(59) — XI of 1858, ss. 7. 10. 11. 12— CeWt- 
ficate to purdanashin— Disqualification. — The 
powers given by ss. 10, 11 and 12 of Act XI of 
1853 only accrue upon the happening of the con- 
tingency which is mentioned in s. 9. The 
mere f.tct that the near relative who desires to 
have the charge of the property is purdanashin 
is not of itself a disqualification such as would 
take away the right to claim the certificate 
under s. 7. MUSSAMUT KURUPPOOL KOOEB 

V. The Collector of shahabad, 20 W.R. 

432. 

(60) — Jef VIII 0/ 1859, 3 . 21— Pardanashin 

ladies — Execution — Arrest . — Pardanashin 
women or women who, according to the usage 
of the country, ought not ordinarily to be com- 
pelled to appear in public, are not exempt from 
arrest and imprisonment in execution of decrees, 
either by s. 21, Act VllI of 1859, or under any 
other rule of law THE MaHABANI OF BUBD- 
WAN V. SRIMATI BARADASUNDARI DEBI, 1 
B L.R. F.B. 31 = 10 W.R. F.B. 21. (2 W. 

R., Mis. 33. 8 W.R. 282, R.) 

(61) — VIH of 1859, ss. 21 and 201— 
'Women of rank' exemption of . from arrest in 
execution — Option to proceed against person or 
property of judgment-debtor— Simultaneous 
execution. — Exemption from arrest on process 
of execution, as provided by 3. 21 of Act VIII 
of 1859. does not extend to all women of rank 
but is limited to the women described in the 
section, vie., ‘women who, according to the 
custom and manners of the conntry, ought not 
to be compelled to appear in pnblic,’ Under 
s. 201 and other provisions in Act VXII of 1859, 
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the judgment-creditor has an uncontrolled 
option whether be will proceed, in the first 
instance, against the person or the pro- 
perty o( the judgment-debtor. That option 
is clearly given by s. 201 ; and by s. 15, 
Act XXIlIof 18GI. the Court is bound, if the 
application be in duo form, to admit it, and 
when it is admitted, to order execution “ ac- 
cording to the nature of the application.” The 
Court further may, in its discretion, refuse 
execution against the person and property at 
the same time, and may also refuse execution 
against the person when, unders. 13. Act XXIII 
of 1861. or under s. 19, Act XI of I860, appli- 
cation for immediate execution is made verbally 
at the time of passing the decree ; but when 
application is made after the passing of the 
decree by written application under s. 207, Act 
VIII of 1859, the Court is bound to issue 
execution according to the nature of the appli- 
cation. 1. D.vvis AND Co. V. Mrs. m. a. 
MiddlktOX. 8 W.R. 282. [Expl, 17 W.R. 
165: Cons., 22 W.R. 512.] 

(621— Arrrsfo/ — Entryinto zenana — Civ. Pro. 
Code IX of 1877), s. 336. — If he can enter into a 
house, when he enters it. an officer authorised to 
arrest a pardanashin woman may break into the 
zenana, if necessary, for the arrest. No special 
order of Court authorising the sheriff to act 
as above is necessary. S M. Kadumhinee 
DOSSEE V. 8.M. KOYLASH KAMANEE DOSSEE, 
7 C. 19 = 9C.L.R. 23. 

See ACT XL OF 1858. ss. 6, 9. 12, A.W.N. 
1889. 170. 

See ACT XL OF 1858, s- 12. A.WN. 1881, 

102 . 

See APPELLATE COURT— PRACTICE AND 

Procedure, 16 w.r, p c. 32. 

Execution behind parda — How to be attest- 
^ — Document to be explained to and under- 
stood by— See ATTESTATION. 5 Ind. Cas. 5.39 
= 11 C.L 2.563 = 37 C. 526=H C.W.N. 974. 

Case in which a lady was not treated as a 
Pardanashin— See BENAMI TRANSACTION- 
GENERAL, 10 C.W.N. 570. P.C. =3 A.L.J, 353 
= 3 O.L.J. 484 = 8 Bom. L.R. 379 = 16 M.L.J. 
166=IM.L.T. 137 = 33 0.773. 

See Benami Transaction— General, 14 
W.R.P.C. 7 = 13 M.I.A. 419 

See Deed — Execution of Deeds, 9 
P.L.R. 1904=77 P.R. 1903. 

Plea of intimidation not proved —Assent to 
mutation of names in collectorato record of 
tights, validity of— See Duress, 11 A. 399. P.C. 

See Evidence ACT, 1972, s. 111. A.W.N. 

1884. 184. 

Appointment of, a*! guardians— Validity — See 

Guardians and Wards act, 1890,8 8, 15 

C.W.N. 676. 

Executing a mortgage for interest dnonnd<*r 
previous mortgages Guardian of minor * -See 

Hindu Law-alienation, 26 C. 707, P.C.= 

26 I. A. 97 = 8 C.W N. 573. 

C. VII-61 
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See Hindu Law— alienation. 8 M. 304. 
See Inspection of Documents, 8 A. 2G5. 

Appeal in forma pauperis— Presentation of 
appeal by authorised agent and not by advocate 
vakil, attorney or suitor— Appellent a par^a- 
niishin woman — See LETTERS PATENT, HlOU 
COURT. 1865. N.W.P, 3. 8. 24 A. 172=A.W. 

N. 1901. 203. 

See Limitation act. i 90S. ss. 4. 5. 9 A. 11 
= A.W.N. 1886, 245, 9 A. 655. 

See Mahomedan Law— Gift. 7 B.H C 

O. C. 27. 

Execution of document bv — Attesting 
witnesses outside varda — See Mortgage — 
General, 3 Ind. Cas 311 = 14 C.W.N. 165. 

Want of independent advice —Nature of lia- 
bility not understood — See MORTGAGE- MIS- 
CELLANEOUS. 2 A.L.J. 436. 

Document by— Duty of Court— Rule as to, 
not applicable to literate lady of considerable 
intellectual capacity— See PLEADINGS, 7 Ind. 
Cas 167 = 12 C.L.J. 357. 

Pre-emption suit by— Plaintiffs having know- 
ledge of sale— See PRE-EMPTION- LOSS OF 
RIGHT TO PRE-EMPT P.Y WAIVER, ETC A W. 
N. 1887. 260. 

Position of — Test — See PRORATE — 
General. 9C.L.J. 19 = 1 Ind. Cas. 573. 

Attestation of zurpeshgi patta executed by 

See TRANSFER OP PROPERTY ACT 1882 
8. 59, 13 C.W.N. 40 = 3 Ind. Cas. 309. 

Pardons and Reprieves. 

See ACT XVHI OF 1855. 

Paricharaka. 

See HINDU Law — Religious Endow- 
ment, 4 M. 391. 

Parliament. 

Authority of British Parli.iment recognising 
iurisdiction must be clear and express— See 
Foreign Court- Judgment of. 3 Ind. Cas 
190= 19 M.L.J. 459 = 32 :\r. 469. 

Privilege of members of— Privilege of pub- 
lication of reports of Parliamentary Proceedings 
—See Lirel, 13 C.W.N. P95 = 6 M.L.T. 73 = 

36 C. 883 = 3 Ind. Cas. 224. 

Statements made in — Privilege— Relevancy 
—See Lirel, 14 C.W.N. 713 = 6 Ind. Cas. 81 
= 37 C. 760. 

Parol Contracts. 

See Evidence-Parol Evidence. 

See Evidence— Secondary Evidence. 

See Evidence ACT. 1872, ss. 9i, 92. 

See Document. L.B-R. 169.3—1900, 640. 

Parol Evidence. 

See Evidence -Parol Evidence. * 
Pars! Charities. 

Application of cy pres to— See Cv Pres 
Doctrine, 9 Bom. L.R. 1203 = 32 B. 214. 
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Parsi Intestate Succession. 

See ACT XXI OF 3865. 

Parsi Law. 

( 1 ) — Iran S/iah — Anjuman of Udwada , — 
It is opposed to the notions of the P^irsi com- 
iiiuniry that the Iran Shah should be regard- 
ed as capable of, or the subject of, owner- 
ship. The Anjumaii of Udwada is the body 
that is vested with the control, management 
and supervision of the Atash Bebr.am and all 
that appertain to it. NOWKOJI v. KHARSEDJI, 
5 Bom. L R. 745 = 28 B. 20. 

(21 — Judicial separation — Permanent alimony 

I'nmoveable estate of the husbajid charged 
unit the alimony — Wife's alimony pay able out of 
the estate of the decased — Wife's right to distri- 
butive share. — Among the Farsees, where a 
wife is granted permanent alimony and the 
husband’s immoveable property is charged for 
payment of the same, the wife is entitled, at 
the death of her husband, to receive the per- 
menant alimony out of the estate of the 
deceased and also to her distributive share 
out of the lornainiog e.^tate of the deceased. 
MOTlli.u V. MuTliiai, 2 Bom L R. 602 = 24 
B. 465. 

Palak son — Executorv bequest — Validity- 

See Succession act, 1865. ss. 82, iii, i25, 
13 Bom. L.R. 111. 

Parsi Marriage and Divorce. 

See ACT XV OF 1865. 

Parsis. 

(l)--SfafMfe of frauds, applicability of, in the 

caseof Parsis— Resulting trust under Wiil, mces- 

•sity of taking probate. —The parties to this suit 
were Parsis, and the.suit related to a conveyauc** 
of a house which, according to the plaintiff, was 
made by her deceased husband G as a trust, the 
vendee J having accepted the trust in favour of 
the vendor's family. It was sought to make 
out a declaration on G’s part and an acceptance 
of a trust by J, under which the plaintiff and 
her daughters became beneficiaries to whom J 
was directly responsiole, and whose equitable 
rights adhered to the estate or followed it into 
the hands of the defendant, the widow and 
executrix of J. and it was held that if J had 
taken the house without consideration, the 
Court would bo bound to give effect to the 
resulting trust in favour of G. It is the bene- 
ficial owner only who can declare, in the express 
writing any other trust which is to supersede 
the resulting trust in his own favour. The 
Statute of frauds, wbicu in s. 7 lays down that 
such declaration must be in writing, applies in 
the case of the Parses inhabitants of Bombay, 
with regard to trinsactions not having neces- 
sarily any religious character or governed bv the 
family law. Further, in this case, even if G 
would be regarded as having devised the trust 
that resulted in his favour, the plaintiff not 
having taken nut probate of ihe Will would 
not take up the possession of legal representa- 
tive of her deceased bu.sband entitled to enforce 
his rights, and, amongst others, his rights under 
the supposed resulting trust. Moreover, it was 
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not contended nor could it be contended that,, 
except as executrix or administratrix, the 
plaintiff could recover property or enforce rights 
equitably vested in her deceased husband. Bat 

Maneckkai v Bai Merbai, 6 B. 363. [R., 

33 B. 1-22 = 10 Bom. L.R. 417, 33 B. 609=U 
ToT] ^ 301 = 2 Ind. Cas. 

Pdrsis in mohtssil of Bombay ^Construc- 
tion of agreement— Rule inSheWy'k Case, appli- 
cabiliiij o/.— Tho heirs of a deceased Parsi 
entered into an agreement with one another, by 
which they agreed that tlie reniiining inceme 
after paying the deceased’s debts, of a certain 
estate which h^d belonged to the deceased, 
situated in the Island of S*Isette, and therefore 
in the mofusil of Bombay, should be apportioned 
among the various heirs of the deceased, the 
parties to the agreement, but “ that after their 
death their shares are to be enj>yfcd and receiv- 
ed by their heirs and children from generation 
to generation.” Held that, it being the plain 
intention of the parties to tho agreement, ap- 
pearing on the face of the agreement, that they 
themselves should take only a life-estate to the 
extent of their respective shares in the remain- 
ing income of that estate, the rule in Shelley's 
Case ought not to be applied so as to defeat 
the plain intention. MithibaIv. LI.MJI Now- 
ROJI Banaji, 5 B. 506. [Affirmed, 6 B. 151; 
F., 1 Bom. L.R. 303 ; R., 5 Bom. L R. 983, 8 
B. 3-23.] 

(3 ) — Agteement between members of Parsi 
family — Construction tn accordance with in- 
tention of parties -Rule tn “ Shelley’s Case” 
not applicable, — Where, by an agreement en- 
tered into between the heirs ot a deceased 
Parsi, tho parties had tbemsolve? defined their 
interest in the property by mutually agreeing 
in express terms that, after their respective 
deaths, their respective shares in the income 
should be enjoyed and received by another 
designated class, thus plainly showing a dis- 
tinct intention that their own interest in tbo 
property shoul.l bo confined to the enjoyment 
of the iocomH during their lives, it was held 
that to construe such agreement as giving 
more than a life-interest to the parties to it, 
would be to defeat tbeir clear and obvious 
intention, and that the rule of cor>s';ruction in 
Shelley's Case which was of a feudal origin, 
and so inapplicable to the circumstances of 
India, could not be made use of in construing 
the agreement, so as to allow the words in it, 
but after their death, their shares are to be 
enjoyed and received by tbeir heirs and chil- 
dren from generation to generation fir ever,” 
to confer an absolute estt'e on the parties to 
the agreement in rrspeei: ‘-'f their respective 
shares MiTHIBAl v- LiM.JI NOWR.UI EANA- 
JI. 6 B. 151. tOn appral from 5 B. 506 ) C-F., 

1 Bom. L.R. 303 ; R., 33 B. 122= ’0 Bom. L R. 
417.1 

(41 — Parsis, law applicable to — Pariis — 
Muhamnutdans — By-al-wafa—Reg. IV o/ 33-27, 
s. 26— Improvement of mortgaged estate — Costs 
of rebuilding premises destroyed by accident , — 
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There is no law generally applicable to Parsis 
in India ; buc the Uw applicable to thetu 
within the jurisdiction of the High Court on 
its Original side is that which is applied to 
British- born subjects, and, in the absence of 
any specific law for the Parsis in the Mofassil, 
the rule of justice, equity and good conscience 
should be observed: and, in such cases, the 
Court should follow with certain necessary 
modifications the practice of the Courts of 
Equity in England. [R.. 18 B. 866. 30 

B. 359 = 7 Bum, L. R. 988 ] A Tiluhara* 
malan suvd to redeem certain propirty 
from a Parsi. alleging that it has been mort- 
gaged by the anceatnr of the plaiuiifi tn the 
defendant’s grandfather by deed (hij ni w tfa). 
Held that, according lo s. 26, Reg. IV of 1827. 
the case was to bo governed by the law of the 
defe'tdant who was a Parsi. Hehl also that the 
ty^ol-wifa amounted to a mortgage and that 
the mortgagee in possession must be allowed for 
propi'r and necessary repairs to the estate. [R . 
7 B.H.C. 0 0.45.9 B.HC. 69.] The mort- 
gagee in possession has the right, where the 
mortgaged building falls down as by accideulal 
fire so as to oe unfit for use. to pull it down and 
rebuild it. and, in such a case, the mortgagor 
should not be allowed to recover the pr^p^riy 
with )ut piving also th® costs incurred by the 
mongigee in having rebuilt and repaired the 
promises. Manc’HVUSHA ASHPANDIAIUI v. 
Kamrunisa Begam. 5 B H C. AC. 109. 
[R; 14 B. 28.] 

Right of Pirsees to make wilh. — Will 
by a Parste o>*tablishod. Semble. — There is no 
restraint upon the testamentary power of dis- 
position by a Parsi'e. MODEE KAIKHOOSCROW 
HOR.MUS.fEE V OOOVER BHAEE. 4 W.R. 94, 
P C =6 M I. A, 448. 

(ij) —Marriage of I’arsi. — Pdrsi may contract 
a Valid marring.) with a Jewess according to 
Jewish rights. It is competent to a Parsi to 
bocomo a convert to the Jowish f.iitb and to 
contract a valid marriage with a Jewess in Lon- 
don according to the Jewish rices. JlWi.ll v. 
Bomanji. 5 Bom. L.R. 653. 

(7) — Marriage among Parsis— Declaratory 
suit for declaration of invalidity (f marriage 
during infancy -Effect of custom validating 
such marriage — Parsi Marriage and Divorce 
Act IXV of 1865), s. 'd— Indian Majority Act M.X 
of 18751, S3. 2. 'S—fAmitahon Act. XV of 1877, 
art. wo. — Plaintiff, a Parsi woman, was f'mnd 
by the lower C 'Urts to have attained th-jage 
of 18 on the 20th September, 188-1, and on the 
20tu September, 18S7. she wan of the age of 21 
years. On the 11th of September. IHQO. which 
was within throe years of the latter date, she 
filed the present suit praying for a decree declar- 
ing that the marriage cereninny performed in 
her itjfanoy di 1 nob create the statin of wife 
anrl husband between her anti the d» fondant. 
IDli tVat the effect of s. 7 of the Limitation 
Act w ks to allow the plaintiff three years' time 
within which to sue after attaining her majority 
aud that sbo bo deemed to have become a maj >r i 
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for the purpose of bringing the suit only when 
she was 21 years old ; and under art. 120 of the 
Limitation Act governing the suit, it was with- 
in time. A Parsi suing to have a marriage de- 
clared void should be deemed to be acting m 
the matter of marriage ” for the purpose of the 
s=aviog orovision in s. 2 of the Indian Majority 
Act (IX of 1875) so that his capacity is not ic 
be affected by the 18 years’ limit in s 3 of ihe 
Act. but will be regulated by the provision-s of 
the Parsi Mirriage aud Divorce Act (XV of 
18651 fixing 2 1 as the age of majority for Parsis. 
O't the merits, it was observed that Act XV of 
1865 contained no provisions as to the age at 
which a Parsi can contract marriage, the 
matter being left to the general Jaw governing 
Parsis, and, in the absence of icgislation, 
the law to be observed was the usage of the 
locality, and the lower Courts had distinctly 
found in favour of the rxisieuce of a custom 
validating and rendering binding marri.iges 
between Parsis even though contracted when 
the parties were children of tender age, and it 
was not open to the High Court on second 
appeal, to arrive atari indopendeot finding as 
to the existence of such a custom, especially as 
there was a larg.j holy of evidence on the record 
in support of it BaI SHIltlNRAI v. Kh\R- 
SHEDII. 22 B. 430. [Not F . 29 M. 24 = jG M. 

L. J. 8; S3 B. 509= 1 1 Eom. L.li. 85 = 5 

M. Cj. r. 3H = 2 Ind. Cas. 701 ; R. 2 Bom. L R, 
845.] 

|8) —Parsi Succession Act (XXf of 1865), s. 7, 
sch. 11, cl. 'i— Estate of dying intestate, 

mode of disiTibuttuii of . — This originating sum- 
mons bad been talcen out (under High Court 
Rule No. H‘i) lor the purpose of determining 
who were the person.s entitled to share in the 
estate of a Parsi widow who died intestate, 
and into what shares it vva'* to be di vided a mong 
them. Defendant.s were the persons other than 
the plaintiff who could ho entitled to share in 
the e.>tito as lineal descendants of the brothers 
and sisiers of tho intestate. An important 
queedion of tho law of intestate succession 
among Par.siK arose, which related to the con- 
struction of s 7 .and rtrt, 2 of tho 6ec^nd sche- 
dule to (ho Pac-'i Bdcces.-ion Act, XXI of 1865. 
and to the di>tribution of the property of a 
Parsi dying inrestato whoso nearest living 
relatives are tho lineal descendants in different 
degrees, of pre-deceased brothers or sisfers. 
J/eld th i». art. 2 of sch. II, read with b. 7 of 
Parsi Succtssiori Act. giws th.' estate to “ bro- 
thers and susters,” and theliuoil descendants 
of such of them as shall have pre-deceased the 
intestate. In this case, them were no brothers 
or sisters but there were lineal descendants in 
different degrce.-i of two pro-deceased brothers 
and of onu pro-doceased sister. The descent to 
lineal descendants is substitutional under tho 
said article in tho 8en.se that they take nothing 
if the head of their branch of the family is 
living, whereas, if he is dead, they stand in 
bis place an 1 take the share which ho would 
have taken. In distributing the estate among 
brothers and sisters and tho lineal descend- 
ants of such of them as shall havepro-dccoased 
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the intestate,” the primary division must be 
fer stirpes. The Act provides that the lineal 
descendants of deceased brothers and sisters 
shall, in certain events, succeed to the property 
of the intestate, and succession per stirpes is as 
consistent with such terms as succession per 
capita, and is more consistent with the context 
and with the probable objects of the Legisla- 
ture. If there are surviving brothers, and 
lineal descendants of a pre-deceased brother, 
then each surviving brother will take equal 
shares with the lineal descendants collectively. 
If all the brothers are dead, then the shares 
which each would have taken had he survived, 
will be taken by his lineal descendants If, in 
either case, the pre deceased was a sister, her 
lineal descendants will take her half-share 
only. HIRJIBHAI CURSETJI V. BARJORJI, 
22 B. 909. 

Infant marriage among — Validity— Consent 
of father or guardian —Suit by party to marriage 
to declare marriage invalid — Jurisdiction of 
High Court— Parsis Marriage Act XV of 1865 — 
Letters Patent, s. 12— Law applicable to Parsis 
in matrimonial matters — Adontion by Parsis of 
Hindu Practices — See ACT XV OF' 1865, 13 B. 
302. 

See ACT XV OF 1865, a. 30, 3 B H C. a.C. 
113. 

Law applicable to, in the Island of Bombay 
— Husband and wife — Suit for dissolution of 
marriage— Wife’s costs by whom payable — 
Duty of wife’s solicitors — See COSTS — 
General, 13 Bom. L.R. 920. 

Gift of Government notes — Necessity of 
endorsement to complete gift — Creation of trust 
by donor constituting himself trustee — Enforce- 
ability of trust against representative of donor 
— Practice among Parsis — See GOVERNMENT 

Promissory notes, 6 B. 268. 

Custom — Presents to bride — Joint owner- 
ship — Bight of survivor— See HUSBAND AND 
WIFE, 16 B. 630. 

Suit by a — wife against her husband for 
restitution of conjugal rights — See JURISDIC- 
TION-ECCLESIASTICAL JURISDICTION, 4 
W.R. P.C. 91 = 6 M.I.A. 348. 

See Land Tenure— In Bombay, 4 B.H.C. 
O.C. 1. 

Will of — Executed prior to 1st January 1866 
— Applicability of Act XXVII of 1860— Sec 
Probate— Effect OF Probate, 8 B. 474. 

Suit for restitution of conjugal rights by — 
Husband — Separate living of wife, agreement in 
respect of— See RESTITUTION OF CONJUGAL 

Rights, 23 B. 279. 

Letters of administration to estate of deceased 
— Right of suit— See SUCCESSION ACT, 1865, 
s. 190, 19 B. 828. 

Status of — See Trust, 11 Bom- L.R. 85 = 5 
M.L.T. 301 = 33 B. 509 = 2 lud Cas- 701. 

Sea WILL— Construction, 23 B. 80. 
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Bequests under will of Parsi— Perpetual 
trusts for performance of religious ceremonies 

Clause restraining alienation, invalidity of — 

See Will— Miscellaneous, ii B. 441. 

Parsis Succession to Immoveable Property. 

See ACT IX OF 1837. 

Pai-ties. 

See Parties to Suit. 

Parties to Suit. 

1. — General. 

2. — ADDING PARTIES TO SUIT. 

3. — Substitution of parties to suit. 

4. — Suits by representatives of a 

class. 

5. — Transposition of parties to 

SUIT. 

6. — Miscellaneous. 

1. — General. 

See Civ. Pro. Code. 1908, s. 11. 

See CiV. Pro. CODE, 1908, s. 47. 

See CiV. PRO. CODE, 1908, 0. I. rr. 1 to 13. 

See Limitation act, 1908, b. 22. 

See Misjoinder of parties. 

See Multifariousness. 

See Non joinder of parties. 

See Res judicata— Parties. 

(D— Ss. 28. 32. 295, Civ. Pro. Code, 1882— 
Essentials to make a person party to a suit. — In 
order that a party may be considered a neces- 
sary party defendant, two conditions are 
essential : — There must be a right to pome 
relief against him. in re.qpect of the matter 
involved in the suit. His presence must be 
necessary in order to enable the Court effectu- 
ally and completely to adjudicate upon and 
settle all the questions involved in the suit. 

In a suit for declaration of right and confirma- 
tion of pos8es.«ion of certain immoveable pro- 
perty, and for declaration that the same is not 
liable to attachment and sale in execution rf 
certain decrees obtained by fdefendant) F 
against ^defendant) Q, certain other persons, 
who had also attached the property in dispute 
in execution of decrees obtained by them 
against (defendant) Q and had successfully 
resisted the claim preferred by plaintiff, are 
necessary parties, to enable the Court effectu- 
ally and completely to adjudicate upon and 
settle all the questions involved in the suit 
as the plaintiff has a right to relief against 
them in respect of the matter involved in the 
suit. The plaintifi’s suit cannot be maintained, 
if be omits to bring those persons on the 
record as defendants- DURGA CharanSahkaR 
V. Jotindra Mohan Tagore, 27 C. 493. 
f5 B.H.C. 83. F ; 4 C.355 : D.) [R. & D., 

6C L.J. 558=12 C.W.N. 84.] 

(2) — Parties to the suit — Persons when to be 
made defendants. — It is the practice in India to 
•mplead as defendants persons who should 
properly be made parties as plaintifis, but who 
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1. — General —continued, 

h<4ve refused to concur in a suit. PaTINHARI- 
PAT V. OHEKUR NamAKKAL, 4 M. 141 fF 

17C. 160;ii.,<JA. 486.J 

(3) Outsider’s right to be made party to suit. 
~*The rigbt of an outsider to claim to Do made 
a paciy to a suit accrues when the necessity for 
ills so claiming arises. THE ORIENTAL BANK 

Corporation v. j. a. charriol, i2 c. 642, 

llj — Non-joinder of parties — Ejject — Fraud — 
Under ordinary circumstinoes, a Oourt of Equity 
would not throw out a suit merely because a 
necessary party had not been mado a defendant. 
It would supply the omission and have the case 
tried in the preseuco of all interested- But, 
whore a plaintili acts unfairly oy intentionally 
omitting a party and coucjanug facts rtdatiug 
to tho Uefcudtut and also endeavours to make 
him respoQsiole for tho entire claim, the claim 
was heiu to be iiaolo to bo dismissed. BROJO 
GOBINDA doss V. CHASD R^.M DOSS, 19 W. 
R. 428. 

\b) —Addition of new defendant — Effect — 
LhnUaUon Act, 18?7, a. ll . — vVutro the u.fjud- 
aut’s oujoction indicated that a necessary patty 
bad Deou omitted without whose presence on 
toe record tne suit could not be adjudicated 
upon, and such party was added alter the 
period ol limitation had expired, held that the 
»uit was barred against all the defendants under 
8. 22 ot the Limitation Act. K\M CIIAND v. 
SOHIIAN BaKHSH. 69 P.R. I9u2. (dtJ, 2G. 68 
P.K. 1882, 101 P.K. 1882, iPJ P.R. 1889. 2 P. 
K. 1882, Li. : 6 C. 816, 8 P.R. 1886, 65 P R. 
1884. 66 P.R, 1896, 14 C, 791. 26 G. 409. Cited ) 

[D . 6? P.R. 1905.J 

(6) — Addin;; pLainliff — Original plaintiff 
objecting — i^rucedure—Objectiun to the addition 
0/ party us cO’plaxntijJ — Heiond appeal to High 
Court -Gib. Pro. Code. 1877, s. 591.— Wnore 
the original plamtilf ui^putes tho rignt ol a 
person, joined as co-plaintiO a; the dcloudant's 
instanco, to bo jnueu with uim in the suit, tho 
intoivening patuy Hhouid, if at all, bo more pro* 
poriy joined as doiond^nt. a plaintid, uii- 
auccosaiuiiy objecting to tho addition ol a party 
as co^piamcill. can, un iers. 591 ol the Giv. 
Pro. Code, prefer a sec >nd appeal to the High 
Court. GOOOLEE SAHOO v. PREMLALL SAIIOO. 

* 148. [/P.OA. 447, U B. 2.82, U.B.R, 

1897-1901. Vol. II. aiO.J 

tievision of an ortler refusing to add 
parlies— Fui/nre to exercise jarisdicixon- ' Case,' 
ynianxngof—Civ.Pro. Code (Act V of 1908), 

U. 1. r. lO.C’tb. Pro.Code{Act\ of 1908j, s. 115. 

Where the lower Court rejeuted tne appli- 
cants application to bo maae a party in the 
case ou the ground that plainhd was not 
Willing to impioad them as defeudauts, hstd 
that tne Court failed to exercise the jurisdiction 
vested in it under O. I, r. lO ol Aov V of 1908, 
inaamuch us it failed altogether to consider 
whether it was necessary, for the olloctual 
and oomploto adjudication of ail the ques- 
tions involved in tho suit, to join coem as 
parties to the suit. Held further, that the 


Parties to Si/ff— continued, 

!• — General— confinued. 

petition of the applicants, the proceedings 
held thereon and the order of the Court reject- 
ing the petition, amounted to a “ ease ’’ within 
the meaning of s.115 of Act V of 190‘‘. RAISaT 
ali (Chaudrij v. Rae Ra.ieshar Bali, 
13 0 C 109. 15 O.C. 91. 10 O.C. 8, 12 O.C. 

405. R ) 

(3) — Practice— Suit by some only of several 
plaintiffs entitled to sue — Others jouied as 
co defendants. — Where several persons had a 
right to sue as co-plainliffs, but some only of 
them appeared as plaintills. the others being 
joined as co-defetid.iius, held that the suit ought 
not to bo dismi>s6d merely because the plaintili 
had not proved that ibo co-defeudants bad 
refused to join as co-plaintiffs. (26 C. 409, F. ; 
17 C- 160, Li.) In this case, it was further 
apparent from the written .statement which 
was filed by the co-defendants, that they dis- 
claimel all interest in the subject-matter of 
the suit, and would nos willingly have been 
made plaintiffs to it. Bllil SiNdH v. Nawal 
Singh, 24 A. 226 = A. W.N. 1902,31. [F , 26 
M. 461, 26 M. 619, F.B . 29 M 302. D., 189 
P.L R 1903-] 

(9) — Ns. 559,561, Giu. Pro, Code, 1882 — Non- 
aypealing defendants may be made parties, if 
inter esttd in the result of appeal Crossobjeciions 

RiO^t*. to urge against cc •respondent. — If non- 
appealing defendants arc found to be interested 
in tbo result < f an appeal, witbin ibu meaning 
of s. 559, Civ. Pro. Code, the appellate Court 
may add them as parties to the appeal. As a 
general rule, tbo right of respondent to urge 
cross objections should bo limited to bis urging 
them agtinst the appeUants ; and it is only by 
way of exception to thi’s general rule that one 
respondent may urge cross nljections against 
tho oibor respondents, tbo exception bolding 
good, among other ctses in tlmso in which tbo 
appeal ol some of the p vrties opens out questions 
which cannot be disposed of completely with- 
out mitiets being allotvcd to bo opened up as 
between co respondents. BISHUN CHURN ROY 
CHOWORY V. JOGENHHA NatH ROY. 26 C. 
114. (I W.H. 226, 15 W.R. 26, 2l W.R. 

338. 7 M. 215, 25 C. 565. R.\ [F.. 30 C. G55. 
28A.95 = A.W.N. 1905. 200 = 2 A.L.J.CG7, R., 

14 C.P.L R. 16. 28 M. 229 = 15 M.L.J. 212, 

35 C 538 = 12 C.W.N, 720.) 

(10) — Costs — Scale of fees — Unnecessarily 
I making one a party to suit— Parties,— The 

plaintiff and defendants were jointly liable 
under a decree, and tho plaintiff having paid a 
far larger amount than was due aa between 
hcraolf and her co-defendants, this suit was 
brought foe the recovery, from the d' fendants, 
of the amount so paid by the plaintiff in excess 
of her share of the liability. One of tho defend- 
ants had paid into Court more than the full 
amount of his share Thereupon the lower 
Court dismissed tho claim as against this de- 
fendant, but awarded him no costs Held that, 
as the plaintiff had no claim against this de- 
fendant, it was not necessary to make him a 
party and that he was entitled to his costs. 
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General - continued. 

HeW also that the scale upon which this defend* 
am was entitled to his costs depended upon 
whit Che plainiifi claimed against him and 
that he was entitled to costs on the usual scale 
as oa a suit for an amount for which the suit 
brought. KasHEENATH SEIN v CHUN- 

DEu .Monee Debee. 9 W.R. 288. 

—Suit for service-lands improperly alie- 
nuicU—Government impleaded as defendant— 
tau,e of action of ghatwal different from that 

of Govrcnment — Govcrnment entitled to be made 

co-pLaxnUff.— Plaimiff, a Tabe>dar Ghatwat, 
sued CO recover possession of certain service- 
lands alleged to have been improperly alienated 
by the Sirdar Ghatwal to third parties. The 
issue on the point whether the land belonged 
to the tenure of the Sirdar or the Tabeydar 
Ghatwal was decided by the lower Courts in 
favour of the former. The Government having 
been made a defendant in the suit by the 
plaintiffs, applied to be made a plaintiff, in the 
suit, not b^au^e it joined with the plaintiff the 
Tabeydar Ghatwal. in alleging that the land 
belonged to his tenure, but to obtain a declara- 
tion as against the Sirdar Ghatwal that he 
had DO authority to make a pei petual alienation 
to a sub-tenant, of his service-lands. The 
ig Court htlii that the Guvernment could 
not claim to be made a co plaintiff. What the 
Government asked for was a declaration that 
a Ghatwal could not make a permanent alieua- 

tion or a permanent sub-teuure of his service- 

lands. Its cause of action and ground of action 
were completely distinct from those of the 
plaintiff, and the two suits could not be joined 
together. This was not the case of a plaintiff 
having two causes of action against the same 
defendant, but of two plaintiffs having two 
separate causes of action against the same 
defendant. The two plaintiffs could not sue 

together. Tre Government v. Bourie 
Bhoomiz Tabeydar Ghatwal, 2 W R. 280. 


• a declaration of right to parti 

cipate in Permanent Settlement of Mahal pariie 
Defect. A suit for a declaration of plaintiff’; 
,.*® share in the settlement of an accretioi 
will lie without the Government being made i 
party to it. Krishna Chandra Sandyai 

GHOWDHRY v HaRISH CHANDRA CHOW 
DHRY, 8 B L R. 524 = 17 W.R. 145- 


(13) - Government whether necessary party. 
—In a suit for l.aud brought by a person claim- 
ing to be the owner against a person wbo had 
Obtained a temporary settlement from Govern- 
ment, the Government, ought to bo a party to 
the suit. Mahomed Israile v. wise, 13 B. 
L.R. 118. F.B.=21 W.R. 327. [F.. 22 W.R. 

02, h C.L.R. J54 ; Con. d Expi., 2 C.L.R. 
467; i?., ui W.R. 395. 21 B 229. 5 C.L.J. 
883 = 12 O.W.N. 193 = 34 C. 753.] 


(l^)— Revenue sale, suit to set aside — 
Parties . — Though the Government has such 
an interest in a suit to set aside a revenue sale 
as would entitle it to be made a party thereto, 
the Secretary of State is not a necessary party. | 


Parties to Suit — continued. 

1. — General— confinwed. 

Bal Mokoond Lall V. jirjudhun Roy, 9 
C. 271 = 11 C L.R. 466. [Appr., 25 C. 833, 
P-C.; Rel. on, 7 C.W.N. 377 ; D., 8 C.W.N. 
657 = 31 C 159.] 

(15) — Decree annulling illegal sale not res 
judicdta — Secretary of State not a necessary 
responiient. — The decree, obtained in a suit 
against the Secretary of State for illegally sell- 
ing an estate for a fictitious arcoar of revenue 
shown to be due by an erroneous debit against 
the estate in the Collectoraie books not being 
res judicata in any future question or proceed- 
ing, as between the Government and ihe un-, 
successful purchaser, that Minister is not a 
necessary respondent. The position of the 
Indian Secretary, in similar cases, is correctly 
explained, in 9 C. 271 (276) by Mr. Justice 

Mitter. Balkishen Das V. Simpson, 25 C. 
833. P.C. = 23 I A. 151 = 2 O W N. 5i3. [Rel. 
on, 7 C.W.N. 377 ; D., 31 C. 169 = 8 C.W.N. 
667.] 

(16i — iSwif to set aside revenue-sale - Secre- 
tary of State if necessary party. — The Secretary 
of State is not a necose-ary p*rty lo an action 
to set aside a sale held for arrears of rovonue. 

Jahnnovi Chowdharani V. The Secre- 
tary OF State for India in Council, 7 
C.W.N. 377. (25 C. 833. U C. 271, Rel. on.) 

(17) — Parties — Suit lo set aside sale for ar- 
rears of revenue under Public Demands Recovery 
Act (I of 1895, B.C.) — Secretary of State for 
India in Council— In a suit to set aside a sale 
effected under the provisions of Act I of 1895 
(B.C.), the Secretary of State for India in 
Council is a necess^ary party. GOBINDA CH.AN- 
DRA SHAHA V. HEMANTA KUxMARI Debi. 31 
C. 159 = 8 C.W.N. 657. 

(18) — Suit for declaration of title against a 
Municipality — Parties. —The Secretary of State 
is not a necessary party to a suit against a 
Municipality for a declaration of title to 
certain property situated within the limits of 
such Municipality. KRISHNAYYA v. THE 

Bellary Municipal council, 15 M. 292. 

(19) — HI of 1864 \B.C.), ss. 87, 64— 
against Municipality— Notiu — Bona fide pro- 
ceedings undtr Act — Building, state of — Da- 
mage lo joint property - Members right to 
claim compensation — Municipal Commissioners 
when they have acted bona fide under the 
belief that they were exercising powers given to 
them by Ao 6 III of 1964 (B.C. are entitled 
strictly to one month’s notice of action under 
s. o7 uf tbe Act. But if the facts show that 
their conduct was not justified by tbe Act of 
1864, and their proceedings were only colorably 
done under cover of that Act. then they would 
not be entitled to the protection of tbe notice 
at all. By s. 64, Act III of 1864 (B.C.). the 
Municipal Commissioners, if they deem a boose 
or building to be in a ruinous state, may. after 
the notice prescribed by that section, cause the 
same to be taken down. A member of a joint 
Hindu family is entitled to sue alone to obtain 
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compensation in respect of a loss to himself 
personally caused by reason of the defendant’s 
wrongful destruction of property in which he 
had definite share. Such a loss would give rise 
to a distinct right of action in that member 
himself, entirely separate from all considera- 
tion ol other persons. GOPEE KiSHEN GOS 
SAis V, W.-H, Ryland, 9 W.R. 279. 

(‘iO) — Chur land— Suit to set aside order of 
settltinenl ~ Collector , a necessary parly.— The 
Collector is a necessary party to a suit to set 
aside an order of settlement of a Commissioner 
of Revenue in respect of certain chur land, to 
recover possession of the land, and to obtain a 
declaration of plaintiff’s title to the said land 
with possession. KRISHNO LALL NAG v. 
BhYRUECHUNDKR OKU, 22 W.R. 52. 121 W. 
R. 327, F.B., F.) [R., 8 B.L.R. 338 = 22 W.R. 
62, Note, 21 B. 229, 34 C. 753 = 5 C.L.J. 583 
= 12 C.W.N. 193 ] 

li\)^Butioarra — Joint estate — Collector 
whether necessary party.— Where the Govern- 
ment revenue can in no way be affected by a 
partition of a joint estate, a shareholder thereof 
may bring a suit for a partition without making 
the Collector a party to the suit. B A. M A SOON’- 
DUREE DaIIEE CHOWDIIRAIN V. KaSHEE 

Kashoue Roy Chowdhry. 22 W.R. 245. 

(22) — Sui/s to procure transfer of reqistralion 

— Collector, a necessary party. — In suits to p o- 
euro transfer of registration, no action will lie, 
unless the Collector (the Registering officer) be 
made a party. MANGAMMA v. TIMMaPAIYA. 
3M.H.C. 134. [F., 19 M.L.J. r)27 = 6 M.L.T. 

198 = 33 M. 41 ; R., 11 M. 452. 26 M. 521. J j 

(23) — Sirif for mutation of names to register j 

Parties. — The Collector of a district is a 

necessary party to a suit by the purchaser of 
land, against his vendor, for mutation of names 
in the Collector’s registry. VlRAS.AMl v. U.a.M 

Doss. 15 M. 350 = 1 M.L.J. 231. 

[8 (241— Bombay Ablcari Act (V of 1878). ss. 29, 

67 — Sirtf against Abkari farmer for refund of 
nioney illegally hvied — Collector not anecessary 
party. — Plaintiff sought in this suit to recover 
money which the Collector had forced him to 
pay to the defendant, a revenue farmer. His 
suit was dif-misBcd by the lower Courts on the 
ground that the Collector was anecessary party 
to the suit and the suit as against him could 
not be brought in the Subordinate Judge’s 
Court, The High Court, however, held that 
the suit might bo maintained against the defen- 
dant-farmer without the Collector being im- 
pleaded as a necessary party. If ho were a 
necessary party, because of bis official act 
in aiding the farmer, the consequence would be 
that the farmer also would take the benefit 
of this exemption and escape responsibility. 
For the discretionary exercise of his authority 
under s. 29 of the Abkari Act, the Collector is 
not subject to any action in a Civil Court. He 
w protected by s. 67 of the Act. No protection 
however is expressly afforded to the revenue 
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farmer. According to the view of the LegiK- 
lature, there is nothing inconsistent in a rts- 
poDsibility to be enforced by the Civil Couris 
resting on a person who has put the Collector 
in motion, while the Collector himself stands 
exempt from their jurisdiction. It is open to 
a person subjected to an undue demand to take 
steps by which the Collector’s proceedings will 
be stayed, but it does not follow ib.ir. bis 
ab>taining from this course will deprive bim of 
his ordinary right to recover money wrouglu Iv 
taken from bim for the benefit of a private per- 
son. Narayan Venkuv. Sakharam Nagu. 
11 B. 519. [Appr.. 20 B. 803, 20 B. 7G4. ) 

(25) — Parties to a suit. Political agent — 
SuperintendentoiEstate. — Where, attbe request 
of a Raja, the Goverrjment of India proMUtd 
for the due administration of his State lyap- 
pointing a Political Agent or Superintemient 
to bo in charge of the State, held, in a suit 
brought by such “Poliiicdl Agent arid Super- 
intendent of the State on tbe p.irt of the 
Government cf Initia” lor tbe recovery of 
certain moveable and immoveable properties 
belonging to the State, thithe had no locus 
standi, as, either the Raja, if he w.is the i>ro- 
prietor of the properties, or tbe Government of 
India, if his rights and interests had passed 
to them, could alone h ive a locus standi to sue. 
GiUDHARI v. Fow LETT. 2 A. 690. 

(26) — ll't/e ivith English domicile — Suif ivith- 
out joining husband — 6uil to dclennint rights of 
mortgagees iutot se — Reprtsentaiives of mori- 
gagors— Parties.— .K wife having an English 
domicile was held capable of suing without join- 
ing htr husband as a co-plamtiff. Both tbe law 
of England and s 4 of the Indian Smeession Act 
permit such a suit. Where the object of a suit 
was to determine the rights of mortgagees infer 
se, the repretent.itives of certain mortg.agors 
were held to be necessary parties on tbe follow- 
ing grounds : — (a) the rights of the mortgagees 
could not bo dcrermined without at tbe same 
time determining the liability of the mortgagors, 
which would otherwise invotvo a multiplicity of 
suits, (6) to give them an opportunity of being 
present at the taking of uny account that might 
bo ordered as between the mortgagees and (c) to 
entitle tbe plaintiff or defendant to obtain costs 
out of the proceeds of the sale of the mortgaged 
property. HUGHES v. DELHI AND LONDON 
BANK, 15 C 33. 

(27) — Married Women's Property Act, 111 of 
1874, s. 8 — Wife's sepaiate property, sutf against 
— Uusband, whethtr necessary party. — In a suit 
against a woman in respect of her separate 
property, she having been married before 1866, 
the hueband would not bo a necessary party. 

C. N. Stephen v. Mary Stephen, lO C.L. 

R. 536. 

(28) — Wife added as party — Portion of estate 
purchased with her separate property. — Case 
where a wife was made a party to the suit, on 
tbe ground that a building on tbe estate was 
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erected by her bu-^biind with money forming 
her separate estate. GourgOPAL Dutt v. 
Bishonath Ghose, Cor. 41. 

(29;— A/inor and father made co^defendants— 
Minor’s viotJurnot a party defendant.— 
iniaor and ber father being impleaded as co* 
defoudants, the latter, and not the minor’s 
mother, is the proper party to defend the 
suit. JOOBRAJ CHOWKEEDAR v. MISS 
Whel.VN, 13 W.R. 399. 

(■i^)—Hu.bsand and wife— Right to sue — 
Hindu woman,— A Hindu woman may at all 
limes sue either alone or jointly with her 
husband. BlIOVaUB CHUNDEK DosS v. 

lUADHUB Cbunder Paramanick 1 Hyde 

281 . 

{31) —Hindu law— Deed of mortgage executed 
in favoui of Hinau luife—Htr right to sueupon 
It. — A Hindu Wile need not join her husband 
m a suit upon a deed, of mortgage executed in 
uer lavouf, nor is it necessary lor her to show 
by evidence that she his separate property or 
separate business. Manada Sundari Debi 
V. Mahananda Saknakar. 2C.W.N. 367. 

{321-~Shif by mother and guardian of minors 

for partition— Conveyance by plaintijj to third 

parly— Third party cannot be a co plaintiff . — 
Until a division of ancestral property is effected, 
no member of the family can give a stranger 
any interest in the property. In a suit by 
the mother and guardian of two minors to ob- 
tain partition of joint family property, the 
Court did not allow a third party who was 
made co-plaintiQ by virtue of an alleged con- 
veyance from the plaintiff to remain on record 
as eo-plaiutifi, on the ground that the mother 
and guardian could not give him a right of suit 
against the other members of the family, and 
that the proprietary interests of the minors 
might ultimately be prejudiced. MUDDUN 
GOPAL LaLL V. MUSSAMUT GOWURBUTTY, 
21 W.R. 190. 

(33 ) — Suit against widoiv by adopted son — 
Reversioner not necessary parly. — In a suit by 
plaintiff to recover possession of certain pro- 
perty as the adopted sou of the husband of the 
defendant who, as the widow, was in possession 
of her deceased husband’s property, the rever- 
sioner should not bo made a co-defendant, 
Kbisto Suxkur Dutt Roy v. Koyi^ash- 
NATH Dutt Koy, is W.R. 6. 

(31 ) — Hindu Law — Will relating to property 
partly and partly outside Bombay — 

Probate of Will— Probate and Administration 
Act (V of 1831), s. 4 — Vesting of properly — 
Right of survivorship— Hindu IKif/s Act (XXI [ 
0 ^ 1870) — Indian Succession Act (X of 1865), ' 

179 — Suit by administrator — Parties . — L 
died in 1873 leaving behind him a widow H 
and a son M and possessed of large properties 
situated partly in Bombay and partly in Surat. 
Before bis death, L willed away all his pro- 
perty to his SOD M and appointed certain 
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executors to manage the property during the 
minority of M. In 1877, M died leaving a 
childless widow G (who also was minor) and 
thereupon R and B were appointed adminis- 
trators of the estate of G. In 1879, a probate 
of the will of L was obtained by one of his 
executors from the High Court of Bombay. 
The present suit was instituted in 1884 by R 
and B the administrators of the estate of G 
against H for recovering possession of the pro- 
perty forming part of the minor’s estate. The 
defendant pleaded that the suit property bad 
vested under the will of L, in his executor who 
j had obtained probate of the will, that she held 
the property under the executor, and that the 
suit was bad for non-joinder, the executor nob 
having been made a party thereto. Held that 
the executor was not a necessary party to the 
suit. The will was made when Act XXl of 
1870 (Hindu Wills Act) was in force and, under 
that Act, s. 179 of Act X of 1865 (Indian Suc- 
cession Act) bad no application to it, so far as 
it related to any property out of Bombay. As 
the testator and the son lived joint in estate, 
on the death of the former, the property vested 
in the latter by right of survivorship, and on 
the son's de<abh in 1877, it vested in bis widow 
G. on svhose behalf the present suit was brought 
by the administrators of her property appoint- 
' ed under Act XX of 1804. Under tbs provi- 
sions of s. 4 of Act V of 1881 (Probito and 
Administraiion Actl, if that Act can be held to 
operate at all in the mofussil before a notifica- 
tion is issued under s. 2, the estate could not 
vest in the executor, the same having passed 
by survivorship to another person long before 
the Act came into operation. B\I HarkaR v. 
Maneklol Rasikdos, 12 B. 621. [R.. 9 
Bom. L.R. 287 = 31 B. 418.] 

(35) — H. L.— Partition suit— Necessary par- 
ties. — All the members of a J H. family, gov- 
erned by the Mitakshara Law, are necessary 
parties to a suit by one of the family for a spe- 
cific share of the familv property. N.ATHUM 
M.ahtox v. Manraj Mahton, 2 c. 149. 

(36) — Partition Suit—MuUifariousness. — In a 
suit for partition and recovery of sharci in f-«mily 
property improperly alienated, the alierees 
may be properly joined as defendants, but a 
number of cultivating ryots taking objection, 
cannot be joined as defendants and ejected. 
SAMINADA PILLAI V. SUBBA REDDYAR, 1 M. 
333. CD., 29 M. 29.] 

(37) — Hindu family — Suit for partition — 
Party to suit — Debtor of father . — In a suit for 
partition by a Hindu son against bis father and 
elder brother, the creditor oi the father, who 
had lent him money on a bond for the purpose 
of paying off a debt of the grand-father of the 
plaintiff and obtained a decree enforcing bis 
lien on the property the subject-matter of the 
suit, was a necessary party to the suit, and the 
plaintiff was responsible for the debt in com- 
mon with the rest of the family. SRUIAN 
Narain Chand V. Ram Sewak, A.W-N. 
1881, 86. 
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(38) — Suit in nature of suit for partition^ 
Defect of parties. — A suit which is iu the nature 
of a suit for partitiuu canuot be properly dealt 
with unless all who are admittedly share-holders 
in the joint property ace before the Court. 
PAHALADHA SINGH v.MUSSAMUTLUCHMUN- 
BUTTY, 12 W.R. 256. {.Appr., 17 C. 906,28 

B. 209 = 5 Bom L.R 937; i?..5N.L.R. 152.] 

(39) — Hindu Laxo-^Partition among sons by 
difftrtnl wives — Parfies.~To a suit for parti- 
tion between the sous, by different wives, of a 
deceased Hindu, tno widows are necessary 
parties, as they have a right to share with their 
sons. TolUT BHOOSUN BONNEIUEE v. TaRA- 
1‘ROSONNO BONNER.IEE, 4 C. 756 = 4 C LR 
161. (1 Ind. Jur. N.S. 284. F.) IR., 13 C. 39, 
31 C. 1065 = 8 G.W.N. 763.] 

(40) — 30, Civ. Pto. Code, iSS2— Defective 
order — Suit for partition — Defect of parties . — 
Where an order, purporting to have been pass- 
ed under s. 30, does not give permission to any 
definite person or persons, and where the Court 
does not givo notice to tbe persons interested 
in the suit, held that sueh an order is I’oiu. 
Where persons interestml in the result of the 
suitt wUo are necessary parties, have not been 
properly made panics to it, the suit must fail 
by reason of delect of parties. In a suit for 
partition, all the sharer.s must be brought 
before the Court. In a .suit by the plaintiffs to 
establish their right, without making the other 
sharers parties, held that to make .tuy declara- 
tion in a suit to which they were not parties 
would bo in (.ff^jot to partition joint property, 
and to define the share of each without all the 
sharers being before the Court. K.VLI Kant.\ 
SCRMA V. GOURI PROSAD SUJtMA BARDbURI. 

17 C. 906. 112 W.R. 256. ii:.) B. 209.J 

(41) — Parties, Array of — Swtf against some 
only of several persons in joint possession — Other 
defendants joined after expiry of limitation . — 
A plaintiff suing for possession of immoveable 
property originally made defendants some only 
of several persons in joint possession; tbo others 
were not made dulendauts until alter the 
period of limitation prescribed for such a suit 
had expired. Held that tbe suit would not 
fail as against all the defendants, but the 
plaintiff would be entitled to a decree for joint 
possession with such of the defendants as he 
had omitted to join as parties, until after 
limitation had expired. BEHARI LAL v. 

GirduariLal, a W.N. 1897. 36. 

(42) — Member of joint Hindu family contract- 
ing alone— Suit — Parties. — Whore, in a suit 
upon a coutraot entered into with the plaintiff 
alone, it is not expressly phaded, and there is 
no evidence upon the record to show, that tbe 
plaintiff did, at tbe time ot the mortgage, dis- 
close that ho was contracting not only on bis 
behalf, but also on behalf of the other members 
of the joint Hindu family who were co-sharers 
with the plaintiff, the suit may be instituted 
by the plaintiff alone without making the co- 
sharers parties. BUNGBBB SINQH v. 800DIST 

C. VII— 62 
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Lall, 7 C 739 = 10 CLR 263. (10 61.1. A. 
160, f^.) [F.. 27 A. 361=2 A.L.J. 3 = A.W.N. 

1904, 282, 127 P.R. 1906 = 10 P. W.R. 1907 ; 
R.,22 6I. 326, 9 Bom. L.R. 482 = 31 B. 5l6 ; 

D., 79 P.R. 1900.] 

(43) — Parties — Practice — Joinder of parties — 

Right of co owner to sue singly, — Unless there 
is a special provision of law, co-owners are not 
permitted to sue through some or one of their 
members, but ail must join iu a suit to ieco\ er 
tbeir property (3 61. 234, F.) Nor can tbe de- 
fendant be deprived of his right to insist on the 
other co-owners bciog joined in tbe record, by 
reason of there being evidence to show that 
they approve of the suit being brought by the 
plaintiff alone. BaLKRISHN.V MORESHWAR 
KUNTE V. THE MUNICIPALITY OF MAHAD, 
10 B. 32. (7 B. 217. F ) 21 B. 154, 5 Bom. 

L.R 577, -29 A. 311 = 4 A.L.J. 194 = A.W.N. 
1907, 58; R., 7C.L.J. 251; D., 22 B. 718.] 

(44) — XIV ot 1863, s. 1. cl. 2— Right of 
co-sharer to sue— Liability to account to co-par- 
ceners — Cl. 2, s. 1, AciXI\ of 1861. provides 
for suits by co-sbarers for their share of tbo 
profits of an estate or any part thereof after 
payment of the Government revenue and village 
expenscj or for a seillement cf accounts. Tbo 
patty against whom such a suit could be bro- 
ught is the person who is appointed or is entitled 
by custom to make the collections of rent on 
behalf of tbo proprietary body of tbo estate or 
any part thereof, and is bound to pay the re- 
venue and village expenses and to account to his 
CO- parceners for his receipts and expenditure as 
their representative. SRI KiSHEN v. ESHREE 
PURT.alJ RAI. 2 Agra 299. [IL. 3 A. 141.] 

(45) — Joint family property — Suit by one 

membir — Right of suit.— h suit for the recovery 
of property belonging to a joint Hindu family 
cannot be brought by only one member of the 
family. If the other members do not join in 
the suit as plaintiffs, they may be impleaded 
as dofonoanls. GOKOOL PERSHAD v. ETWA- 
REE MAHTO, 20 W.R. 138. [/f , 28 B- H.J 

(46) — Hindu law — Debt — Hypothecation bund 
in favour of eldest brother for beyiefit of family — 
Suit on bond by promisee alone - Discharge — 
Payment to younger brother — Durden of proof. 
—Plaintiff, tbe oldest brother of an undivided 
Hindu family, sued to recover the amount due 
on a registered hypothecation bond executed to 
him. Tbo defendants, while admitting the 
execution of the bond and tbe consideration 
therefor, contended that tbo plaintiff alone 
could not maintain the suit inasmuch as the 
bond was executed in the name of tbe plaintiff 
(or tbo benefit of himself and his brotbhrs, and 
that tbe suit bond bal been discharged by pay- 
ment to a orotber of the plaintiff Held that 
tbe plaintiff alone could sue, inasmuch as tbe 
contract on which the suit was based was in 
his sole name and did not purport to have been 
obtained by him on behalf of any others but 
himself. Held also that as regards the pro- 
misor the plaintiff was the sole promisee under 
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the contract, nnd in consequence the only 
persf n pri 7 na /acic entitled to payment. Pay- 
n>enr to any member of a family is not by 
iisfK necessarily binding on tbe member who 
takes a contract in his own name. It was for 
tbe defenaants to show that the payment to the 
younger brother was binding on the plaintiff. 
JNo circumstances justifying such payment were 
proved. ADAIKKALAM CHETTI v ^IaRI- 

MUTHU, 22M.326 = 9 M.L J.31. LVof > 32 

M.^ = 5M.L.T.351, 

iij —Joint Hindu family-Suit for sale on 
mortgage ty father xoUhout joining s:ns— Trans- 
fer of 1 roperiy ActaWof 18^21. s. S8.— Held 
by the Bench iBanerji. J., dissenting,, 

that where a plaintiff-mortgagee institutes a 
suit for sale under s. 58 of tbe Transfer of 
1 foperty Act against bis mortgagor, who is the 
father of sons in an undivided Hindu family 
governed by the Mitaksbara, without joining 
as parties to the suit the sons of the mortgagor 
of whose interests he has notice, and obtair% a 
decree and an order absolute for sale against 
the father only, the sons can successfully sue 
for a declaration that the mortgagee decree- 
holder is not entitled to sell in execution of that 
decree for sale, their interest in the property 
comprised in the mortgage given by tbeir father, 
although the sole ground of tbeir suit i« that 
they were not parties to the suit by the mort- 
SoS®®.; ®”awani Prasad v. Kallu. 17 A. 

12 [Diss., IOC. 

53, 2 lM. 222 = 8 :\r.L.J. 12 G. 22 M. 207, 27 

on ^ a- 

20 A.n0,F.B., ]9A.W.N.27 = 21 A. 193.21 A. 

356. 22 A. 307, 22 A. 408, 24 A. 211 = A.\V.N. 

1902 24. 7 0.C. ]37 33 C- 676= 3 C.L.J. 131. 

2N.L.R 90, 29 A. 544 = A.W.N. 1907 1.59 = 4 

A.L.J. 424, 30 A. 26C = A\V.N. 1908.’ 106 = 5 

A.L.J. 267, 64 P.R. 1908 = 132 P.W.K. 1908 • 

D., 21 M. J67, 22 A. 394. 28 C. 517 = 5 C.W.n! 

640, 26 A. 214,P.B.=A.W.N. 1903, 21.1 


148)— Hindu Law— Manager of joint Hindu 
family granting a lease as such— Bight to sue 
for rent during life-lime of manager — Death of 
manager — Suit for rent — Parties to suit . — 
Where tbe manager of a joint Hindu family 
has, as such, granted a lease of tbe family pro- 
perty, ho is the only person competent to sue 
for rent during his life-time. But. after his 
death, his son, who does not succeed to the 
management, must, if be wants to sue for 
such rent, join tbe other co-parceners as parties 
to suit. DayABHAI LALLUBHAI V. GOPAL.JI 
Dayabhai. 18 B. 141. [Bel. on, 22 M. 326.] 

(49 ) — Hindu law — Suit on behalf of joint 
family, not maintainable bp managing member 
alone . — Plaintiff who had an undivided brother 
sued alone, by himself, as tbe managing mem- 
ber of the family, seeking to recover certain 
land with a declaration that tbe land was the 
property of the family. He was held not entitl- 
ed to sue alone without making his brother a 
party to the suit. But both the lower Courts 
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having upheld the plaintiff's contention that 
he was entitled to sue alone, the High Court, 
deciding that tbe suit ought i ot to bo dismissed 
on the ground of non-joinder, remanded tbe 
suit to the Court of first instance in order that 
the plaintiff’s brother might be made a party 
w the suit and tbo case re-tried. ANGAMUTHU 

} iLLAi V. Kolandavelu Pjllai, 23 M. 190. 
(18 M. 33, F.: 21 M 373. D.) [F-, 29 A. 311 = 

4 A.L.J. 194 = A.W.N. 1907, 58 ; R., 28 B. H. 
or P.K. 1905 = 76 P.L.R 1905. 69 P.R. 1906 
= 118 P.L.R 1906. 17 M.L.J. 25. Note. 32 M. 
284 = 5 M.L.T. 351= 9 M.L J. 372.] 

tbO — Hindu lau— Undivided family— Bight 
of iuit by 07ie ynember wit kv7it joining others ns 
forties.- No member (f r. joint unoivided 
Hindu family, in whom a right claimed in- 
□ cres, hris tbe right to brinp a suit /or that 
right, wit bout joining the other members as 
parties, plaintiffs cr defendants. un less be is 
the managing member of the family, or brings 
the suit in that capacity. AHUNACHALA v. 

\ YTHIALlNGA.6M.27.[iYofF.. 23 M. 190; B.. 

17 B. G. 18 M. 33, 21 B. 154. 28 B. II. 69 P 
R. (1906) = ii8 P.L.R. (1906; ; D.. 10 M. .322.1 


(51) Agreement to advance moneys to firm 
for carrying out contract with Government-^ 
Pcirer of attorney executed by firm authorising 
lender to receive from Gevernment money due to 
firm Equitable assignment of moneys due on 
contractor’s bills— Bight of member of family 
contracting m individual cajacuy — Contiact 
by 07ie of the members of a firm, when 6 tridin <7 
on firm. — W.S. and P.E.. tbe partners of a 
firm, took a contract from Government to 
construct a barrel-house at a gun-powder manu- 
factory. /\bout two weeks later plaintiff agreed 
to advance moneys, up to a certain amount, 
for the purpose of carrying out tbe contract, 
the plaintiff to receive all suras becoming due 
from Government on tbe contractor’s bills, 
and to pay the balance to the firm after satis- 
fying the advance.?, with interest. On the same 
day the firm executed a power of attorney to 
the plaintiff, authorizing him to receive from 
tbe Government Engineer all sums to become 
due under the bills of the contractors'. Several 
months afterwards, a second agreement was 
entered into between plaintiff and E.E. ore of 
the partners of the firm, undertaking to make 
similar further advances to the firm The 
right of W.S in a sum of money due to 
the firm on the contract was attached by 
the defendant under a decree against W.S. 

An application by tbe plaintiff for removal of 
the attachment was refused, and he thereon 
instituted the present suit. Tbo Court below 
found that tbe plaintiff was cne of tbe members 
of a joint Hindu family and could not institute 
the suit by himself and also that be was not, 
in any case, entitled to recover the money 
attached and received by the defendant. On 
appeal by the plaintiff, it was held as to 
whether tbe suit wa.s maintainable by himself 
alone, that the contract was entered into with 



981 


THE ALL INDIA DIGEST. 


982 


Parties to St///— continued. 

1. — General— con/inwed. 

the plaintiS in his individual capacity, and not 
on bebali oi tuo family, ctiat there was nothing 
on the face of the contract to show that he 
was acting on behalf of the family, and he was 
therefore entitled lo eue alone. With regard to 
the eflect of the agreements, the second agree- 
ment, though euteftid into by one member of 
the firm, w.is necessary to the carrying out of 
the partnership business, and was therefore 
binding on tne firm, i'he two agreements, 
accompanied by the power of attorney, remain- 
ed in force throughout, and operated as an 
assignment to the plauitilT of ail the moneys 
to become due un the contractors’ bills as a 
security for plaintiff’s advances with mteresl, 
and he wa.s therefore entitled to recover the sum 
paid lu the defendant under the atiacbment. 
The decree of the lower Court was therefore 
reversed and judgment passed for plaiutifi. 
JAGAI3HA1 L.XLLUHHAI V. RUSTOM.II NASSAU- 
WANJI, 9 B. 311. L^ppr., 25 A. 378=A.W.N. 
1903. 70.] 

(52) — Hindu Law — Joint faintly —Sale by 

two members — Suit by Oie sen of one to set 
aside sale — Parties. — Where property belonging 
jointly to the plaintiff’s father and uncle (the 
lather's brothorl, members of a Hindu family, 
is sold, the plaintiff cannot sue to recover cither 
his own share, or his own and bis father’s 
share in the absence of the father’s brother, 
who, jointly with the father, is interested in 
the property, and jointly wiih the father 
contracted the debt to raise money for the pay- 
ment of which the estate is sold. SHKO CHUitN 
NaUAIN SINGH V. CnUKUAU?:K PLUSHAD 
Naiiain Singh, 15W.R. 436. [/i'., 2 C. 119.} 

(53) — Joint family — Suit by manager— All 
co-parceners, whether necessary parties — Ob- 
jection as to parties to be taken at early stage 
— Amendment of plaint by adding parties allow- 
able in second appeal.— Pliwuiitl sued alone as 
manager of a family to recover Uudfrom the 
defenaant. who took the objection of non-join- 
der, stating that the other members of the 
family should be made parties to the enit, and 
it was held that in such a case, the dofundaut 
is always entithd, when be has taken the 
Objection of uon-joinder at an early stage, to 
have all the memborb of the family placed on 
the record to ensuru him againit tbc possibility 
of the plaiiitiO’s acuiig without authority. 
Under the circumstances, the High Court 
directed that the plaintiff be allowed to amend 
his plaint by making tbt) other members of the 
family momioned by the defendant parties to 
the suit. HaRI QOI'AL v. GOKALDAS KUSHA- 
BASHET, 12 B. 138. Uppr., 9 Bom. L-R. 
1120; U., 21 13. 154, 28 13. 11 = 6 Bom. L.K. 
621.] 

ib'i)— Alienation of debutter lands— Suit to 
set aside— Parties. — To a suit by the represen- 
tatives of three out of four Hindus, joint sebaits 
managing dtbuUer property, to have an aliena- 
tion by the fourth sebait alone set aside, the 
latter is a nooessary party. RajenDRONATH 
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Dutt v. Shaik Mahomed Lall. 8 C. 42. 
P.C. = 8 I. A. 135 = 4 Sap. 254. [F , 11 C. 3-38, 
12P.R. 1905 = 73 P.L.R. 1905; R., IS .a. 227. 
69 P.R. 1906=118 P.L.R. 190G, 5 C.L.J. 
527.] 

^55 | — Hindu law — Mitakshara— AUeitntu.n 
by one member of joint family - No legal ium-.s- 
stly — Suit lo set aside alienation— Partita — Pi o- 
per issues— Onus — Recital in deed as u> l-gat 
necessity — Court's duty to raise issue — Portion 
of sum laised used for legal necessity — P^igfus of 
alienee — Charge — Setting aside alienation in 
proportion to absence of legal nects.xty — Decree 
for possession on plaintiff's paying amount spent 
for legal necessity — Joint Hindu family - Right 
of one member to alienate his share ivithout legal 
necessity — Consent of other sharers . — PlaintifT, 
on behalf of bimselt and his minor brother, as 
sons and heirs of J, decoased, sue<l to recover 
possession of certain lauds by reversal of certain 
deeds of absolute and ccuidiiional sale executed 
by his father J, which the plaiiitiQ alleged were 
executed without any necessity. Tne deeds wore 
ail executed by J and his undivided brother O 
jointly, but the plaintifi's cl.iim was confined 
to the one half share alleged to have belonged to 
J, his father. The property was ancestral pro- 
perty subject to the Mitakshara Law, Neither 

0 nor any one representing him had been made 
a party to the suit. There was nothing to show 
that the joint family had been sep icated, or the 
joint property partitioned. Ilt ln that the suit 
should have been brought by all the joint owners 
to set aside the deed a.s to the ch irgo created by 
O. .as well as to the charge created by J. and 
not by two of them alone who, before partition, 
bad no definite share. If the other members 
of the joint family refused to join as plaintifts, 
they should have been made defendants in the 
suit. [F., 2 C. 149, 5 B.L K, App. 14 ; R., 

17 W.R. 2G6, 22 W.R. 56. P.C. = 14 13.L.R. 187 
= 1 I. A. 321. J56 P.R. 1889. 7 C L.J. 251 ; D., 

1 C. 226. P C , 5 C L.R. 112 = .5 C. 425 ; Cons., 
19 W. R. 48.] A recital in a deed of sale, whicdi if 
true, showed that there was a necet'sity for bor- 
rowing, make.s it incumbent on the Court try- 
ing fhe case to raise an issue on the subject. [/♦', , 

18 W.R. 77, 15 W.R. 436.] it a larger sum of 
money was borrowed or raided by the alien ition 
than was required for a legal necessity, and a 
larger portion of tbc estate than was necessary 
for the purpose of raising the sum legally re- 
quired was mortgaged or sold, fhe vendees or 
mortgagees, as the case may Ic, would be enti- 
tled to a charge upon the Uruis mortgaged or 
sold to the extent of the money required and 
taken up for purpo.se8 recognized by the 
Mitakshara Jaw as necessary. [2^., 5 13 L.R. 
App. 14, 15 W.R. 436; Cons.. 18 W.R. 48.J 
In a suit to sol aside a deed intolo and to re- 
cover possession upon the ground that the whole 
of the money was used by the father for the 
purposes of his own extravagance, the Court 
might, upon the defendants establishing a 

I necessity for part of the loan, decree that the 
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deed should be set aside, and the plaintiff ro' 
cover possession upon paying the amount which 
was legally taken up for necessary purposes 
recognized by law, or that the deed should be 
sec aside in proportion. Under the Mitakshara 
law. one of several members of a joint Hindu 
family cannot, without legal necessity, alienate 
any portion of Che undivided ancestral property 
without the consent of the whole of bis co- 
sharers and such alienation is not valid even 
for tbe share to which the alienor i/ould 
have been entitled on partition. RaJa 

Ram tkwari v. Lachman Prasad. 4 

(56i Pariits io a mortgage suit. — In a suit 
by a sub-mortgage of the mortgage right of the 
original mortgagee, tbe original mortgagors are 
necessary parties as having au interest in the 
property from which the plaintiff wants to 
realise his security. VENKATA v. RANGA, 10 
M. 160. 

157) — Parties to suit on mortgage. -It is notab- 
solutely incumbent upon tbe holder of a mort- 
gage, to make subsequent incumbrancer’s 
parlies to his suit for tne enforcement of his 
mortgage. Of course, such subsequent incum- 
brancers, if they are not made parties, might, at 
any time before sale, come in and redeem, and 
they will not be bound by the decree, but, if 
they do not redeem, and a sale takes place, their 
liens will bo defeated, unless they can show 
something more than the existence of their sub- 
sequent incumbrances, some fraud or collusion 
which entitled them to defeat the first incum- 
brance orto have it postponed to their own. Ali 
HASAN V. DHIRAJ. 4 A. 518 = A. W. N . 1882, 
118, (1 A. 240, F.) [Not F , JO A. 5V0: H., 7 b. 
146, 8 A. 3-24. 13 A. 432 F.B,. 1 0,0 105.] 

(58) — Parties — Mortgage — Alienees of mort- 
gaged property. — In a suit upon a mortgage the 
mortgagee is bound to implead as parties persons 
who are alienees subsequent to the mortgage 
and who are in possession of tbe mortgaged 
security. It is not enough if he makes the 
mortgagor alone a party. RAM Yad SINGH v. 

Lalla Saligram Singh. 16 W. R. 98. 

(59) — Transfer of Property Act,s. Qb— Parties 
to a mortgage sutf.— In a suit by a mortgagee 
on bis mortgage, all the mortgagors and the 
subsequent incumbrancers are necessary parties. 
SUBBAN V. ARUNACHALAM, 15 M. J87. [i?., 1 
O. c. 63. 31 M. 333.] 

(GO) — Mortgage — Liability of person in posses- 
sion of part of mortgaged property. — A person 
who has in his hands half of the property mort- 
gaged is liable to be sued in respect of half the 
original liability on tbe mortgage. SYUD 
MOBARACK HOSSAIN v. SHEO GOBIND MISR 
18 W.R. 61. 

(61 ) — Execution of decree — Powers of Court 
executing decree — Hindu law— Mortgage decree 
against father — Son made party . — A Court exe- 
cuting a decree is bound to give effect to tbe 


Parties to S////— continued. 

— General — continued, 

decree as it finds it, and is not competent to 
vary or alter it in any way. Where, therefore, 
a decree for sale is made on a mortgage, directing 
that the whole of the mortgaged propertyshould 
be sold, the Court executing the decree cannot 
go into tbe question whether any portion of 
that property was exempt from liability under 
the decree. [F.. 32 C. 265.] In the case of a 
mortgage decree against the father alone of a 
joint Hindu family, it is not open to the son 
who has been made a party to the execution 
proceedings as the legal representative of bis 
father, to raise an objection in these execution 
proceedings, that the decree against his father 
was not binding on him in his personal capacity 
by reason of his not having been made a party 
to tbe suit in which the decree was parsed. 
Hira Lal Sahu V. Parmeshar Rai, 21 A. 
356 = A W N. 1899,100. (A.W N. 1899. 24. 
Overruled-, 17 A. 537, 19 A. 480, 21 A. 277, R.) 

{^2) — Transfer of Property Act, IV of 1802, 
s* 85 — Mortgage decree Hitidu father — 

Sons not parties-’Effect — In a suit by the sons of 
a Hindu father for a declaration that a decree 
for sale of mortgaged propertie.'i, passed against 
him without making them parties, was nob 
binding on their share in family properties, it 
was held that tbe decree was binding on them 
and that the real effect of s. 85 of the Transfer 
of Property Act in such cases was that laid 
down in 21 M. 222. Tbe ruling in 17 A. 537 
was not followed. Pal.ani GOUNDAN v. RaN- 
QAYYA GOUNDAN. 22 M. 207. [H., 6 C.W.N. 
640. 27 C. 724. 2S C. 517. 27 M. 326=14 M.L. 

J. 181, 2 N. L. R. 90, 5 N.L.R. 117.] 

I (63) — Hindu Law— Decree on mortgage exe- 
cuted by father — Sons not made parties under 
$■ 85, Transfer of Property Act — Oousousonso/ 
proving mortgagees knowledge of their interests. 

— In cases where Hindu sons seek to prevent, so 
far as their interests are concerned, a sale of 
ancestral property lu eracutioo of a mortgage- 
decree against their father only, it is for the 
sons to prove thatthn sale would not. under 
the circumstances, affect their interests. Where 
such sons come with tbe allegation that their 
shares were not liable to sale under the mort- 
gage-decree in consequence of the mortgagee's 
omission to implead them as parlies to his suit 
as required by s. 85 of the Transfer of Property 
Act. It is for them to prove that the mortgagee 
bad notice of their interests io tbe mortgaged 
property. RAM NATH RAI v. LACHMAN RAI, 

21 A. 193. [R,16C. P.lR. 169. 11 C.W.N. 

1078 = 6 C.L J. 719. 5 N.L. R. 117.] See also 
Mewa Lal Lachmi Nabain v. Raubaha- 
DUR Singh. 21 A. 195, Note. 

(64) — Mortgage in name of two members of 
joint Hindu family— ‘Right of such members to 
sue alone— Non-Joinder of others. — A contract 
in favour of an individual member of a joint 
Hindu family, and treated by the parties to the 
contract as such can be sued upon by that 
member alone, where it is not shown to beon 
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behalf, or for the benefit of the joint family. 
SOHNA SHAH V. DiPA SHAH, 15 P.R. 1902. 
[B., 102 P R. 1907. 35 P.R. 1907.} 

{65*— Partition suit— Mortgagee of undivided 
co-parcener if party— Fraud. — A mortgagee of 
an undivided co-parcener, not in possession, 
was held to he not a necessary party to a par- 
tition suit ; and where there was no fraud or 
collusion, he was held bound by the decision of 
the partition suit. HEM CnuNDElt GhOSE 
y. ThaKO MONI DEIU. 20 C 533. [F.. IR M. 
316, 8 C.L.J- 478 = 13 C.W.N. 281. 2 C.W.N. 
29; Appr., 23 B. 385; R., 10 C.L.J. 150. 
101 P.R. 1894. 2 Bom. L.R. 32. 24 A. 483 = 
A.W.N. 1902, 137.] 

(66) — Appeal against part of decree for re~ 

demption — Mortgagees — Necessary parties. — 
Where an appeal is preferred against part of a 
decree for redemption, the mortgagees, though 
they may not be interested in opposing the 
appeal, are necessary parties to the appeal ; and 
if they are struck off from the array of parties to 
the appeal on the application of the appealing 
plaintiQ himself, the appeal cannot proceed 
against the others and should he dismissed. 
Manakal Vasudevan V. The Collector 
OF Malabar, 9 M.LJ.49. [D., 2 C.L.J. 

202,] 

(67) — Tran.sfer of Propertv Act (IV of 1882), 
8. 55 (2) — Suit for rfdemption by puisne 
mortgagee — Parties . — When a puisne mort- 
gagee seeks to redeem a prior encumbrance, the 
mortgagor or hia representative is a necessary 
party to a suit CHINNAN v. RAMACHAN- 
DRA. IS M. 54. 

(68) — Redemption. Swif for — Parties— Co-heir 
to plaintiff. — A oo-heir of the plaintiff, who has 
an interest in the mortgaged property at the 
time of the redemption suit is a necessary 
party to the suit, hut not otherwise. TUIMB.AK 
JIVAJI DESHMfKHA v. SAKHARAM GOI’AL, 
16 B. 599. 

(69) — Mortgage — Redemption — Joinder of 
person claiming right in opposition to ploinliff. 
— In a suit for redemption of mortgage the 
plaintiff may implead other persons who claim 
the right of rodomption in opposition to him- 
self. Biioop Singh v. Narsino Rai, 3 Agra 
144. 

(70) — Joint mortgagors — Right of each to re- 
deem whole estate— Suit for redemption, parties 
to- — Plaintiffs sued to redeem a share of a 
X’ho/i village which bad been jointly mortgaged 
by its co-ownors. Plaintiffsclaimcd as purchas- 
ers at two Court salesof the equity of redemp- 
tion of portions of the several elurers. They 
urged that, as owners of a part of the equity of 
redornptlon. thev wore entitled to redeem the 
whole mortgaged estate, and to seek contribu- 
tion from the other sharers, including the 
defendants, who had purchased shares, and 
that their right so to redeem could not be affent- 
Gd by the defendants' purchase pending the 
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suit, or the partial redemption permitted pend- 
ing the appeal, whereas the defendants con- 
tended that the indivisible character of the 
mortgage has been destroyed by such purchase 
and partial redemption. Beld that, though 
the property was held by the original mortga- 
gors in shares as members of an undivided 
family, it was yet mortgaged as a whole for an 
entire sum and was redeemable onlv upon 
payment of the entire sum. Each and every 
one of the mortgagors was interested in pay- 
ment of that sum and the redemption of the 
estate, and each and every one of them had a 
right, bv such payment, to redeem tbc estate, 
seeking his contribution from the others. So, 
at the time the suit was instituted, the present 
plaintiffs had a right to redeem the whole and 
that right could not be affected by any act of 
the defendants post litem viotam. When sued, 
the defcnfiants were enjoying as mortgagees 
and w-re not entitled to resist the plaintiff’s 
claim : and by thereafter purcha.sing a share in 
the equity of redemption, they could not claim 
to compel the plaintiffs to resort to a suit for 
partition. The Court was of opinion that a 
decree for the redemption of a portion of the 
mortgaged property could not rightly be made 
in the circumstances of the present case, since 
the plaintiffs were entitled to redeem the whole 
estate, but it did not pass a decree to that 
effect because all the persons interested in por- 
tions of the equity of redemption had not 
been made parties to the suit as they should 
have been. The suit was. therefore, remand- 
ed for re-frial, after being properly constitut- 
ed as to the necessary parties NARO HAUI 
BHAVE V VlTHALBHAT. lO B 648. [R., 21 

B. 619 ; D., 20 M. 295 ] 

(71) — Suit for redemption — Di*>missal of suit 
without adjudication of claim — Mortgagors dis- 
avoioing their claims not made parties. — Any 
one of the mortgagors or his legal representa- 
tive if the mortgage-debt has been discharged, 
is unquestionably entitled to be put in posses- 
sion of his own share of the estate, whatever 
his CO- parceners may choose to do in tbc matter. 
The dismissal of a suit for redemption in the 
absence of a finding that the mortgage-debt 
has not been discharged, on th« ground that 
the majority of the mortgagors had no interest 
in the estate, is not justifiable HURDEO v. 
Ganeshee Lall. 1 Agra 36, 

(72) — Redemption of mortgage, suit for — 
Parties— Persons interested in equity of redemp- 
tion. — The plaintiff brought a suit against the 
defendant to redeem certain khoti lands mort- 
gaged by the plaintiff’s father to the uncle of 
the defendant. The defendant contended inter 
alia that the plaintiff could not sue alone, aa 
there were eight co-sharers of the plaintiff who 
ought to be made co. plaintiffs. Their co-sharers 
were the plaimiff’s uncle and the sons of 
another uncle, who bad ceased to bo memher.s 
of th« undivided family of the plaintiff at 
the time the plaintiff’s father executed the 
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in'^rieage. These relations did not claim any 
interest in the equity of redemption. Betd that 
• he plaiutiS’s uncle and cousins were not neces- 
sary parties tr* the suit. The mortgage did not 
purport to have been made by the plamtid’s 
lather as manager of the family and the plaint- 
iffs U'.cie and cousins did not claim any 
int. rest in the equity of redemption. In the 
abse nce of all evidence to that efiect. it could 

1.01 be presumed that the plaintiffs father 
elT rted the mortgage oi berwise than in his in- 
dividual capacity. If the defendant had made 
out that the plaintiffs father and uncles were 
undivided at that time, it might have been 
presumed that the mortgage was for and on 
behalf of them as well as himself, but this the 
defendant had failed in doing. The mere fact 
of their relationship did not give them any 
interest in it. R.VGHO VINAYAK v. SHEIKH 
Daud. 13 B. 51. 

(73) - i’t-rond morlgaqee suing to redeem first 
mortoage -Parties— Act XXIV of 1807, s. 17 

Administrator-Cieneral. — A second mortgagee 
sued the overpaid first morlgagces for compel- 
ling them to convey to him the mortgaged 
property. Held, that the heir or the legal 
representative of the deceased mortgagor was a 
necessary party to the suit. He was not what 
is denominated in equity a passive pirty. 
[H., 7 B.H.C. O.C. 45, 5 B. 14. 5 Bom. 
L R. 177.] Having regard to the special 
circumstances of this case the cause was allowed 
to stand over for two months for the purpose of 
enabling the plaintiS to apply for an order to 
the Administrator-General, under s. 17 of Act 
XXIV of 18G7, directing him to apply for letters 
of administration of the estate and efiocts of 
the deceased mortgagor. In the event of such 
letters of administration being granted to the 
Administrat'»r-General. the plaintiff was allowed 
to amend the plaint, and all other proceedings, 
by making the Administrator General, a party 
to the same The plaintiff should give security 
for the probable costs of the Administrator- 
General. VlTHALDAS NAIiOTAMDAS v. 

Karsandas Keshandas, 5 B-H.C. O.C. 76. 

(74) — Zuripesbgee mortgage— Suit by heirs of 
mortgagee (a Mahomedaji)— Parties— Division 
of liability. — In a suit by the heirs of a zuri~ 
peshgee mortgagee to recover the amount due 
under the mortgage, all the heirs of the 
mortgagee mu.st be represented either as plain- 
tffis or as defendants, or those who sue must 
claim in proportion to what they are entitled 
to under the Mahomedan Daw. There can be 
no division of liability in respect of monev 
advanced on a mortgage. MussamaT Mujee- 
DOONISSA V. SYUD DILDAR HOSSEIN, 14 
W R. 216. 

I76) Single mortgage-bend — Property con- 
veyed to different persons— Parties— Buitifari- 
ousness- — In a suit on a single mortgage-bond 
where part of the property is conveyed or is 
alleged to have been conveyed to different 
persons, all of them are entitled to notice and 
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should be made parties. There is no multi- 
fariousness in such a suit. KRISHNA GOPAUL 

Ghose V. Hurry Nath Dutt, 25 W R 60 

(8 VV R. 15. D.i ... DU. 

(7Gl — Transfer of Property Act (IV of 1882), 
85 Prior and subsequent niortgages—I^on- 
compliance witn section, effect of,— A prior mort- 
gagee of certain property sued on the mortgage 
without making a puisne-mortgagee of the 
same property a party, obtained a decree for 
sale, and m execution purchased the property 
himself. Afterwards, the puisne-mortgagee 
instituted a suit on bis mortgage without 
making the prior mortgagee a party, and ob- 
taining a decree advertised the property for 
sale. Thereupon, the prior mortgagee who 
had purchased the property at the previous 
execution sale, sued for a declaration that the 
property was not liable to be sold in execution 
of the decree. Held, that he was entitled to 
a declaratory decree that the puisne mortgagee 
cannot bring to sale the mortgaged property in 
execution of a decree in a suit to which the 
prior mortgagee was no party. Il6 A. 478, R.) 
Sembie, that in a properly constituted suit 
with a proper array of parties and in a suit 
in which the puisne-mortg.igee offers to redeem 
the prior mortgage, he may be entitled to bring 
the property to sale after such redemption. 

Mehrb.ano V Nadir ali, 22A. 212 = A.W. 

N. 1900. 27. [0., 23 A. 25.] 

(77)— Suif by puisne-mortgagee — Necessary 
party -Proper party — Validity of prior morl~ 
Qage, whether determinable between co-defend- 
ants. — In a suit by a puisne-mortgagee, on his 
mortgagee, a prior mortgagee is not a uecess^ry 
party, but is a proper pirty, if such puisne- 
mortgagee offer to redeem his mortgage. When 
the validity of the prior mortgage is in question, 
the offer to redeem should be condiLional on the 
establishment of such mortgage- The question 
of the validity of a prior mortgage i.s determin- 
able between co-defendants in a mortgage suit. 
RA.r COOMARY DASSEE v PrEO MaDHUB 
Nundy, 1 C W.N. 453. (R . 1 C.LJ. 337. 

29 A. 385, F.B.=A.W.N. 1907. 97=4 A. L.J. 
273.] 

(781— Transfer of Property Act (IV of 1882), 
s. S5— Suit by mortgagee against ynortgagor and 
tV'O of his sons, sale under decree obtained in — 
Suitbythird\sonfor his share. — A mortgagee who 
omits to join persons interested in the property 
may have his suit dismissed, or, if he obtains a 
decree, may find notwithstanding that ho has 
to institute or defend another suit. As .against 
a Hindu father, however, a decree which is 
passed in the absence of his sons is a good and 
valid decree. The creditor, although he may 
have failed to obey the rule contained in the 
section, has got the decree which be requires as 
a foundation for his application to sell the whole 
estate. Also, whether the sale sought to be 
impeached by the son is a voluntary sale or 
one procured by a proceeding in invitum, its 
validity depends upon the existence of a just 
1 debt in satisfaction of which the sale is effected 
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Parties to Suit — continued. 

1. — General — continued. 

and, in either ca?e. the son mty question alike 
the existence aod the nature of the debt in 
consequence of which the sale has taken place. 
RAMASAMAYYAN V. VlUASAMI AYYAR. 2! M. 
222 = 8 M.L J. 126. U7 A. 537. i?.) [.4ppr.. 

22 M. 207. 27 C. 724 ; H., 22 M 372. 28 C. 517 
= 5C.W.N. 640. 27 M. 326=14 M.L.J. I8l. 
2 N.L.R. 90. 64 P.R. 1903=132 P.W.R. 1903, 
5 N.L.R. 117. J 

179)— Trans/er of Property Act (IV of 1S82), 
5* 85 — Persons interested in morhjaged property 
— Mortqnges prior and subsequent, omission to 
implead as parties, effect o/.— The respondents 
brought a suit for sale upon their nurtcaga 
and ODtained a decree against their mortgagor 
aud against the present appjllanr, a subse- 
quent mortgagee. A prior mortgige^ who 
had not baen made a party to the above 
suit instituted a suit on his mortgage without 
impleading the present respondents and obt lin- 
ed a decree and. at the execution sale there- 
under. the said appellant, a subsequent mort- 
gagee happened to purchase a p.irtion of the 
mortgaged property. On an application by 
the respondents for an order absolute for sale 
with reference to their decree, the objections 
raised by the appellant were upheld to the 
oEfecl that the appellant having purchased 
the property m execution of the prior mort- 
gagee’s decree, stood in the shoes of that mort- 
gagee, aod .that, though the respondent not 
having been male parties to the suit on the 
prior mortgage, they bal the right to red-’em 
the appellaut, that circumstances could not 
entitle them to treat the prior-mortgage decree 
as non-existent so as to bring th« property to 
sale, under choir decree, free from the prior 
incumbrance. IlAUI Lal v. Kishan LAL. 19 
A. 343 = A.W.N. 1897. 193. >3 A 432. R.) ' R.. 
1 C.L.J. .337.] 

(80) — Transfer of Property Ar.t fIV of 1832). 
5, 85— Swif on mortgage, — Holder of mortgage 
created subsequent to suit, whether a necessary 
party. — a person holding a mortgage executed 
only subsequently to the institution of a tuit 
on a prior mortgage for sale of the mortgaged 
property, is not nocessarilv to be made a party 
under s. 85 of the rran-ifer of Property Aot. 
81000 he became a person iotcrostoi in the 
pruporty only sulHoqueiit to thi» filing of such 
suit. Ishaq ali Khan v. Chunni, 2i a. i49. 

(81) — Mortgagor and mortgagee — Suit by 
mortgagee for possession against third party — 
Mortgagor to be impleaded— Separate suit nn- 
necessary. — In a suit by a mortgagee to obtain 
possession from a third party of the mortgaged 
property in his possession, when the title of the 
mortgagor and therefore also of the mortgagee 
is denied by the defendant, it is necessary that 
the plaintiff should show the extent of the 
rights and interests of the mortgagor iri the 
property. But ifj order to do this, it is not 
nccoEsary for the plaintifi to bring a sonarate 
suit against the mortgagor. It is siiflioiont 
that the mortgagor is made a party defendant 


Parties to Suit — continued. 

1. — General — continued. 

to the suit. DOOLAY SINGH V. GOOLAM 
HOSSEIN. 2 N.W.P. 72. 

(82»— A’/ias possession, Suit for, by mortgagees 
— Fellow-mortgagees parties to suits — Land 
suits—Boundaries to be specified.— Whore the 
plaintiff-mortgagee, a four-anna sharer in the 
mortgage, maintained a suit for kb.as pcj^scssini 
of an undefined area of land witbiu another 
area, held ho could not sue without m iking his 
fellow-mortgagees parties to the suit. Held, 
also that a suit to rtc iver land without defining 
the boundaries must be dismissed because the 
decree, if obtained, would not be capible 
of execution. MvhOMED IsMAIL v LALA 

Dounduh Kishoue Narain. 25 W R. 39 
[[).. 2C C. 845.] 

<83 * — Suit for foreclosure against assignee of 
mortgaged properly — Reoresfutatives of mort- 
gagor.— In a suit for foreclosure, held that it 
was necessary to make the personal representa- 
tives of the mortgagor parties. Ho who has 
the equity of redemption is the only necessary 
party. HLAQUIERE v. RaMDHONE DOSS, 
Bourke O C. 319. 

Mortgage by lambirdar to pay Govern- 
ment revenue— Mortgagage as agent of co- sharers 
— Foreclosure— iVo/ice— Suif by co-sharers to 
recorder their sharers— No appeal ngahist decree 
of first Court — Acquiescence ■ — Repudiation- 
Parlies — The plaintiffs were shareholders whoso 
interests were mortgaged by th^-ir lumbardar 
with bi.s own share to the lumbardars of 
another puttee in the same estate to raise a 
sum necessary to sitisfy an arrear of Govern- 
ment revenue. The defendants hid served 
notice of foreclosure upon the lumbardar who 
represented the plaintiffs, an 1 obtained a dec- 
laration that the sale had become absolute and 
they also sued and ootained a decree against 
the lumbardar for possession. The plaintiffs 
brought this suit claiming to recover possession 
of their own share in the on the ground 
that the mortgage was made without their 
authority and wa.s not binding on them and 
claiming pre-emption of the share of the lurn- 
bnrdar. Meld that the plaintiffs must bo 
taken to have been partied through tbeir agent 
the /Hmbardnr to the mortgage deed, for if 
they wore not, they should have repudiated 
the judgment of the Court of first instance 
which decreed them their shares conditionally 
on their paying their quota of the mortgage 
debt : moreover inasmuch ae the mortgage 
was made to obtain tho sum neoe.-sary to 
discharge tho arrears of Government revenue, 
the plaintiffs must bo held to have been 
acquainted with the act of their lumbardar 
and content to be bound by it. Therefore, as 
parties to the mortgage through tbeir lumbar- 
c/ar they could not repudiate the consequences 
of tho deed to which they wore parties. Whore 
a mortgage was made by a lumbardar for him- 
self and as agent for other sharers, it is neces- 
sary to issue notice of foreclosure both to the 
lumbardar aud to his co-sharers and in a suit 
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1. — General — continued, 

for possession, the co-sharers also should be 
made pirbies. PUXCHUM SiNGH v. MUNGLE 
SlN(iH. 2 Agra 407. 

(85t — Mortgage-Foreclosure decree— Effect. 
— A foreclosure decree only aSecrs the interest 
of the parties to the suit. ANUNDO MOYEE 

Dosser v. Dhonendro Chunder Mooker- 
-lEE. 16 W.R. 19, PC =8 B.L R 122=14 
M 1-A. 101. [R., 28 B. 153 = 5 Bom. L. R. 

892 ] 

(86) — Suit tn High Court for foreclosure— 
Mortgagees not parties — Dricree, effect of. — 
Where the defendants mortgagors were not 
parties to a suit for foreclosure of the mortgage 
on which the plaintifl purchased, their rights 
could not be affected by the decree passed in it 
by the proceedings in execution. JAMES 
Mackillian V. Kalee Doss Roy. 25 W R. 
436. 

(87) — Suit to establish n right to share in 
property against co sharers in possession thereof 
— Necessary varties — Misjoinder — Cause of 
action — Civ Pro. Code. 1882, s. 28. — In a suit 
for possession of certain immoveable property, 
the plaintiffs alleged that a 5 bisvvas share was 
held by B for her life, that she died in Decem- 
ber 1888, that thereupon they and the 15 
defendants became entitled to that share, and 
that defendants Nos. 1 to 4 claimed certain 
parts of the property under mortgages and I 
sales in their favour, which the plaintiffs did I 
not specify, but those mortgages and sales were 
set out by defendants Nos. 1 to 4 in their 
written statement. It wa? found that, with 
the exception of 32 bigbas. defendants Nos. 1 
to 4 were not in joint possession of any of the 
lands in suit. It was contended by the de- 
fendants that the suit was bad on the score of 
misjoinder. Held that, in a suit to establish a 
right to shsra in property, all the alleged co- 
sbarers are necessary parties whether they are 
in opposition to the plaintiffs or not, that it 
does not matter what title or titles the defend- 
ants choose to set up and that such titles do 
not form pirt of the plaintiffs’ ciuse of action. 

In the present Oise, the plaiutiffs' cause of 
action was that they became entitled to the 
property on the death of 6 and that other 
persons were in wrongful possession. Held. 
therefore, that the suit was not open to objec- 
tion on the s-oie of misjoinder Katir Khan 

V. Talewand Khan, 6 O.C. 379. [P.,9 0. 

C. 339.1 

(88) — Cu’Sharers — Private arrangement 
among them resulting in the partition of certain 
lands, other lands remaining joint as before— 
One co^sharer granting putni leaf^e. of separate 
share — S .Vl% .Bengal Act VIII of IBTG.subsejMenf | 
partition proceedings by the Collector under — 
Putnidars proper parfips.— The plaintiffs were 
three of the co-sbarers of a certain estate, a 
lady being the fourth co-«bsrer. By meins of 
a private arrangement among them, certain 
lands wore assigned to the various co-sharers in 
severalty, other lands remaining ijmali or joint 
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as before. Some 40 years after, the lady co- 
sharer leased out her share in the estate, in 
putni, to third narties. who were consequently 
in possession. There had been separate posses- 
sion of these lands by virtue of the private 
partition for the past 70 years. Subsequently 
the Collector, under' Bengal Act VIII of 187G, 
effected a partition of the whole estate. In the 
course of the proceedings, the speciffc lands 
allotted to the lady co-sharer in the original 
private partition were allotted to the plaintiffs 
and these plaintiffs instituted suits for rent 
against the tenants of the land making 
the putnidars defendants. Held, that the 
putnidars were properly made defendants in 
the suits, and that the Courts were justified in 
trying the question of the right to receive the 
rent as between the plaintiffs and the putnidars 
(23 W.R. 227. 4 C. 350. 12 C. 555. R.\ The 
putnidars were entitled to retain possession of 
the lands allotted to their lessor (the lady co- 
sharer) in the private partition, by which the 
plaintiffs were bound notwithstanding the sub- 
sequent nartitioD by the Collector under Bengal 
Act (VIII of 18761, even assuming that the 
putnidars were not parties to the said partition 
proceedings by the Collector. HrIDOY NATH 
Shaha v. Moholentnessa Bibe, 20 C. 285. 
(13 W.R. 447. 8 C. 72. 12 C.L.R. 281, Appr.; 

1 I. A. 106. D.) 

(89) — Co‘Sharer$ of estate — Partition of por- 
tion thereof — Parties to suti. — The lessee under 
the owner of a share in a joint zemindari will 
not be entitled to claim partition of the plot of 
land for which he bolds the lease, as against 
the patnidar of the remaining share, without 
making either zemindar a party to the suit. 
Such suits for partition would not be allowed, 
in view of the multiplicity of suits that would 
be brought as against the defendant by persons 
in the plaintiff’s position. Pabb.ATI CHURN 
Deb V. AIN-UD-DEEN, 7 C. 577 = 9 C.L.R 170. 
fF.. 14 C. 122 ; i?., 20 C. 379, 24 C. 575, F.B.. 
9C.W.N. 699: D.. 27 M. 361 = 14 M.L.J. 14. 

1 C.L J. 40; Com. on., 12 C.W.N. 640. J 

(90) — Suit for r(>nt—Co‘Sharers.—Vfhsre. in a 
suit for rent, it aopeared that, according to a 
butwara, other persons than the plaintiff were 
interested in the share for which rent was 
claimed, held, the suit was bad. as all the oo- 
sharers had not been made parties. OBHOY 
GOBIND ChOWDHRY v. HURYCHURN CHOW- 
DHRY, 8 C. 277. 

(91) ~One of several eo-sharers, not competent 
in sue for ejectment of tenant— All co-sharers to 
join in suit. — A person, who is admittedlv only 
one of a number of persons claiming to be the 
co-sbarers and joint owners of certain land, until 
he ol)tains partition of his share, is not compe- 
tent to bring a suit against a tenant holdirg 
such joint land to oust him from a proportional 
share of the land. Where he wishes to sue 
without obtaining partition, he must got his 
co-sharers to join with him in bringing the suit 
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for ejectmeut of the tenant. ATTAR SiNGH v 

Dewa Singh. 17 P.R. 1879. [«.. 77 P.R. 

(92 & 93) -So7ne of inany co-sharers suing tres- 
pa^er re common iand-Effect of non joinder of 
other CO sharers— Cxv. Pro. Coae, 1«82, s. 30— 
Pecree, form of. — Uue or several of many co- 
sbarersare at liberty to bring an action to 
prevent invasion of their couimon laud by a 
mere trer-passer. A decree for sole po^session 
or for possession ou behalf of other co-sbarers, 
should not in these cases generally be given. 

A decree for the restoration of the property to 
Its condition prior to the trespasser’s invasion 
protecting tbo invaded rights wnich tbe plaiu- 
tifi and other eo-sharers, possessed in the pro- 
perty would be proper. HaMSaN ALI v. Basha- 
KAT ALI. 105 P.R. 1901. Ui.. 53 P.R. jyOT.J , 

(9i)— Cif. Pro. Code, 1859, 5. Pd-PaUies— 
Inlerventum—DiizreUon of C'ourL— Piaiutills I 
who had obtained a decree in a foreclosure suit ' 
brought the preaout suit against the mortgagors 
• for possession and registration of names as pro- ' 
prietors. Whilst the suit was pending, the res- ' 
poudents intervened and asked t> bo made par- 
ties under h. 73 of the Code on the ground that i 
tbe plaintiQs wore entitled only to a smaller 
share and that they were entitled to the re- , 
mainder by puichase. Held that it was very ; 
proper to allow them to be made parlies to the 
BUit. B, 73 of the Code was intended to leave t 
Courts a discretion in cases where intervenors 
apply to be made partus to a suit. SALIGRAM 

Singh v gheenoo bingh. 16 W.K. la. (7 

W.R. -202. 11 VV.R. ;JG1. ti.f \ 

(95i— Acf VIII [U.C.) of 18G9. s. 102— infer- | 
venor Rent sxtxiw- District Judge— Appeal . — It 
IS not necessary to admit an inlcrvenor in a * 
rent suit under Act Vlll (B.C ) of I8G9. if his ' 
interest cannot bo injured by a decree Ihoroin- 
{F.. 23 W.R. 168; Ap/n*., 1 C L.R. 39, P.B.; 

8 B.L R ltt0=lG VV.R. 235. J The words 
*' District Judge” m s. 102. Act VIII (B.C.) of i 
1869, mean the Judge of the district, and not ' 
any Bubordinato Juoge to whom the case may 
be transferred for disposal, and an appeal 
therelore lies under that section in a case tried 
by H Subordinate Judge. IsWAH CHANDRA I 
SEN V. Bepin BEHARI RoY. 8 B.L R. 188. 

Note=16 W.R. 132. [P.,8 B.L.R. 180 = 16 

W.R. 235.] 

(96)— Renfsutf-/nferuenor— .dcf X of 1859— 
Act Vm of 1659 [Civ. Pro. Code), s. 76— Inter- 
venor— Practice. — Whore, in a suit for rent be- 
fore a Munsif. a party bad been irregularly ad- 
mitted as an intorvenor us if it was being tried 
under Act X of 1859, held, ho wa.s not entitled to 
be treated as if ho had been made a party under 
»• 73, Act Via of 1859. ChUNDER KaLEE 
GHOSE v. SHIHNATH BHUTTACHAIUEE, 17 
W.R. 176. [Appr., 23 W.R. 168.] 


(97) Suit for rent — Intervenor — Discretion 
O/Cowrf-Acf VIII 0 / 1959, «. Td— Secondary 
evtdence Decree . — The discretion of the Court, 

C. V11-C3 
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under s. 73, Act VIlI of 1859. to add an iiuer- 
voDor, must always be sparingly exercised ; 
. and Courts ought not to put on tbo record anv 
I person other than those whom the pUiuoitf 
I sues, without good cause for so doing. So n, 
was held that a person preferring opposing 
^ claims to the plaintid in a rent suit should not 
i be made an intervenor. unless his position as 
such opponent would be seriously compromised 
by the result of a decree passed lu plaintiffs 
favour, tew. 24 W.R. iUl.J The pJaintiG 
: must prove his case by adducing the beet evi- 
I deuce availaole. Where such evidence is not 
adduced, but only secondary evidence is let in 
no objection having been taken thereto oy the 
opposite side, it is the duty of tbe Court to 
pass a decree on such evidehce as there is 

19 V. Kokil Singh, 

(98) E^^nl suit — Intervention of third vartv 
— Dele) mmalion of question of ftlfe.— Where m 
a suit for rent, a third party lutervoiitd and the 
defendant supported the story of the iiuerveuor. 
that the plainufl was merely a benainidar for 
him, the Court can go into the question of title 
todetermioe wbo had been in receipt of rent. 
R.VDHAiMONEE v. RaM NAR.AIN DEY 22 W R 
440. [Cons., 24 W.R. lOi.J 

iy9)-S«.( /or rent-Inte, venor ctaiminq land 

as lalcl.iraj-Aature of rigid of~Dtcree-Egecl. 

-Wbero ihe pla.nlifl sued fur arrears of rem 

and the defend-im.whociaimed the laud as lakhi- 
raj miervened, and the lower appellate Court 
declared tbe laud to bo mal land of the plaintiff 

S’ th« defendant’, 

that, the interest claimed by the litter being 

only in the land and not m the subject-mattifr 
of the suit the decree (if the plaintifl got one) 
would net be prejudicial to the defendant, and 
that the l itter should not have been made a 
party. Consequently, tbe High Court set aside 
80 much of the lower Appellate Court’s judg- 
ment as decided the question of title agaiust 

him. Kattyanee Delia v.Grishchundfr 

Baner.jee, 23 W. K. 168 luwuhR 

’‘f PM, cular issues 

First Court allowing intervention— Heqistered 
Unants--ZemindaPssheri.hta.~Ux a rent luft 

whichaMunsin was trying after remand, he 
was held to have done wrong in admitting 
certain parties to intervene. And as names 
of tbe iriiorveiiors had not been registered in 
the zemindar's eherishta. held, thf/ had no 
right to question in this suit the decree pi.sed 
against tlie registered tenants. AmataL 

w! CHAND. 24 

vnpleaded-New issue, introductiori of -In a 

suit for arrears of rent, an intervenor has no 
right to be made a defendant, or to introduce 

into the suit an entirely new issue, an issue 
concerning title between himself and the olain 

Dfi. Bireasur Paurey v. Jogpndrh 

CHUNDER DEB, 24 W.R. 261. [if- 8 C 2Sfl 
Expl., 25 W.R. 29.] • « C. 238; 
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(102) — Rent suit ^Interveyior— Question in 
first Court — New question to possession not to he 
raised by lower Apprllate Court — Act X of 1859. 
s. 77 — Practice — Where the parties, in a suit 
for rent in which an intervener appears, had 
cho'^en to litigate their dispute on a basis 
which, whether right or wrong, the Munsiff 
had accepted and which neither party had ob- 
jected to, viz., to ascertain who in fact was up 
to the time of the corainencement of the suit 
actually and in good faith in the receipt and 
the enjoyment of rent, the Judge on appeal 
should not raise the question of title. QufCre, 
— Is the MunsiS’s procedure in this case the 
right one. now that Act X of 1859, s. 77. has 
been repealed, and n'^t reenacted in the new 
law? AULUCK MONEE DAKEE V. DiNO NATH 
GHOSE, 24 W.R. 421. [F., 8 C. 238.] 

Intervener claiming rent of larger 
share of land—Party fo suit. — Where an inter- 
venor claimed, in a suit for rent, to re- 
ceive the rents of a larger share of land of 
which plaintiff claimed all the rent, held that 
the intervenor was properly impleaded as a 
party to the suit. KANHYE RoY v. SHAIKH 
Hyder BUKSH, 25 W.R. 29. (24 W.R. 261, 

8 B.L R. 196, R.) 

(104) — Suit for rent — Intervention of third 
party — Setting up new question. — Upon a suit 
brought by a person claiming as landlord for 
arrears of rent, a third person ought not to be 
allowed to intervene, and, by setting up a 
superior claim to the landlord’s title, to raise, 
as between himself and the original plaintiff, 
an entirely distinct question between new 
parties. PROTAP CHUNDER ROY CHOWDHRY 
V. JOGENDRO CHUNDER GHOSE. 4 C.L.R. 
168. IF., 7C.W.N. 596.] 

(105) — Necessarjy parties to a suit for construc- 

tive possession.— Where, what the plaintiffs 
asked for was not partition or exclusive pos- 
session of any specific portion of the disputed 
land which formed part of the other estates, 
but only indirect or constructive posse«sion by 
receipt of rent to the extent of their share 
from the tenants, the proprietors of such other 
estates were not necessary parties. Kamal 
KUMARI CHOWDHURANI V KIRAN CHAN- 
DRA ROY, 2 C W N. 229. [D.. 35 C. 807 = 7 

C.L.J. 483.] 

(106) — for possession, maintainability of^ 
where both parties are lessees . — In a suit to 
recover possession of certain lands which the 
plaintiffs alleged belonged to them by virtue 
of a talooka pubta granted by the zemindai'.s, 
the defendants pleaded that the lands belonged 
to some third party under whom they held as 
tenants. The first and the lower appellate 
Courts held that the suit was not maintainable 
as the plaintiff and the defendants held under 
certain superior landholders. Held, in special 
appeal, that the suit would lie. When a 
plaintiff sues under a title given by a superior 
landholder, he is entitled, if that title is called 
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in question, to have it put in issue and deter- 
niined. Held al.‘^o, that the lessors on either 
side were unnecessarily made parties, there 
being no cause of action against either of them. 
NAGUR CHAND V. DOORGA DOSS CHOW- 
DHRY, 11 W.R. 137. 

(107) — Suit — Lessee — Fossesston. — A lessee 
whose lessors have never been in possession of 
the lands comprised in the lease, has a right 
to bring an action to establish the title of his 
lessors, if he makes them co-defendants in the 
suit along with the parties in possession. 
Prankrishna Dey V. Biswambar Sen, 2 B. 
L.R. A.C- 207 = 11 W.R. 80. [F.. 22 W.R. 

99, 25 W.R. 223, 14 M. 269 ; Appl . 25 W.R. 
48; Appr., 23 W.R. 131; R., 2 B. 299.] 

(103) — Suif for dispossession by one ryot 
against another —Zemindar — Party . — In a suit 
brought by one ryot against another for dis- 
posse^sing him, it is not necessary that the 
zemindar should be made a partv. RAM KANT 
DaSSv. BATANOO Dass, 1 W.R 140. 

(109) — Parties to suit — Suit for declaration of 
right — Proprietor and not karindah to be made 
party. — In a suit for declaration of right against 
the proprietor of an estate, it is necessary that 
the proprietor himself bo made a party to the 
suit and not his karindah only. MaDHO RAO 
Apav. Thakoor Pershad, 3 Agra 127. 

(110) — Ciy. Pro. Code. Act XIV of 1882, 
s. 32 — Suit in ejectment against lessee— Proper 
parties. — \o an ejectment suit by a lessor 
against his lessee, the lessor’s lessor or persons 
claiming to hold the land from a third person, 
or such third person, ought not to be added as 
partiOvS, since such a joinder changes a suit of 
one character into a suit of an entirely different 

character Sankara Narayanan v. ananta 
Naray’ANAY'yan. 20 M. 375. 

(111) — Specific Relief Act (I of 1977), s, 9, suit 
under — Ejectment by several persons— Eject- 
ment by single person— Defence that ejector acted 
as agent of another — Mis-statement in pleading 
as to area of land sued for — Proper person to sue. 

— When three persons join in ousting a fourth 
from the possession of any property, they all 
by that act become the co- possessors of the pro- 
perty from which they expelled him. In such 
a case, if be brings a suit under s. 9 of the 
Specific Relief Act, be may implead all the 
three as defendants, for he has no means of 
knowing which of the three is principal and 
which are assistants, so as to acquire possession 
not for themselves but for their employer. (R.. 

15 B. 685, 12 C.P.L.R. 52, 16 C.P.L.R. 154.] 

If we take the case of a single person ejecting 
another, and a suit brought to recover posses- 
sion, it is not to be contended that the inten- 
tion of the Specific Relief Act (I of 1877), s. 9, 
may be frustrated, by any private arrangement 
under which the ejector has acted, or consents 
to hold on behalf of some other person. As 
between him and such other person, bis pos- 
session may be that of an agent, bat to the 
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former holder he is the dispossessor: possession 
derived from him cannot be superior to his, 
and (the right of suit being given in general 
terms) is equally subject as his to the result of 
proceedings taken within the prescribed six 
months. Even a declaration made by the 
ejector at the time of ouster, may not aSect 
the case. He may name some person beyond 
the reach of the Court’s proi.-ess ; or some one 
who, in fact, has given him no authority. The 
person ejected is not compelled to take the risk 
of suing such a defendant, much less of aban- 
doning his suit against the immediate tres- 
passer. If, indeed, he is satisfied that the 
active agent in ejecting him has been impelled 
by some one else, he may sue the latter. He 
may sue both ; but the wrong-doer who has 
taken possession is the one from whom pri- 
myily the property is to be reclaimed. If a 
third party desire to maintain the expulsion as 
an act done on his bob ilf, it is for him to come 
forward and avow it. Ho may claim to be ad- 
mitted as a defendant : but if he had himself 
a right to do what his agent has done, his 
right and his authority may be pleaded by the 
agent, and will be an elTectual answer. The 
alleged owner or principal, therefore, is not a 
necessary party for the protection of the ageiit. 
The suit against the latter will fail if ho acted 
on duo authority whore that authority is shown, 
lu a suit for ejectment, if the space to bo re- 
covered is precisely defined by proper desorip- 
tion, a mis-statement of its measurement in 
square yards may be treated as .surplusage and 
of no consequence. Where under a contract 
between A and B, exclusive possession of im- 
moveable property is given to A. he is the pro- 
per person to sue for possession under s. 9 of 
the Specific Relief Act. If. however, B desires 
to sue immediately on the possessory right, he 
should sue in A’s name, though, for an injury 
to the reversion, be (B) may properly sue in 
his own name. VlItJIVANDAS MADHAVDAS 

V Mahomadali Khan, 5 B. 208. 

(l I2i — to eject trespassers from a vtllage 

Competence of o^ie or more co-sharers to sue. 

-“Held that there is nothing to prohibit one or 

more of several joint co-sharers in a village from 

suing to eject a trespasser from the joint lands. 

MANNU V. NASUAT ULLAH KHAN, A.W.N. 

1901.36. (5A. GO'2, if.; A.W.N 1888, 15C. Diss. 
from.) 

(Il3i Swif to eject from village common land 

‘-Necessary parties— l^unjab Ctvil Code, s- 21 , 
para H - Common land -Village site.— In this 
suit to eject a fakir from a piece of land occu- 
piod by him with the permission of the plaintiff 
withm the last 8 years, it was found that the 
land was village cultivable land belonging to the 
proprietary body. Held, that pira 8 of s. 21 of 
the Punjab Civil Code bad no application co the 
case, andit was necessary that the other mem- 
bers of the proprietary body must bo made part- 
ies to the suit, which was therefore remanded 
to make them parties. KHAN BlNan v- 
GOBIND Doss, 89 P.R. 1866. 


Parties to Su/i —continued. 

1. — General — continued. 

(lli)— Common land, suit relating to- Neces- 
sary par/tes.— In dealing with a suit relating to 
common land, the Court must have before it 

body as parties. 

D V. FUTTEH SlNTxH, 103 

r.K. 1866> 

(115)— community- Common land— 
Common rxqhts-Separate ri^hts-Cnnveyance 
\ A ^ A-un/rer.— Many of the rights of 

landholders in a village belong to them collect- 
ively. but. m regard to their several holdings 
they are in a state of more or less perfect parti' 
tion, and there is nothing to prevent each 
khewutdar from granting the right to enter and 
dig kunker upon his own dij^tinct holding. But 
in regard to the common land, there is no 
separation. In this the property is blended 

and the rights of the village proprietors as in- 
dividuals can bo asserted only in one wav— bv 
a claim for partition. None of the common 
proprietors can make any change without the 
approbation of all parties concerned. So, where 
plaintiff claimed the right to dig kunker in a 
vniage under a dead executed by 25 out of the 
sharers therein, it was held that such 
rights could be claimed only in respect of the 

ars and could not 
bo claimed in respect of the common land or 
any portion of it. Mk. J.P.C. ANDKRSON v. 
Mu. E- Taylor. 70 P R. 1866. 'F 109 p r 
1879; 143 P.R. 1882.] " 

(U6)-5Aami/at land-Iiight of occuoancy— 
ouit involving rights of proprietary body^-Ffeces- 
sary parties — '^o decree adverse to the rights 
of the proprietary body can bo passed unless 
they are made parties to the suit, either as a 
body or through their custom irv ropreaon- 
tafivos. BOOTA v. Wuzeera. 18 P R, 1867. 

^ot XIV 0 / 18G3, s, 7 — Lambardar— 
Collection of rent in putleedaree. estate — 
PutUedars severally collecting their shares.— 
Ordinarily, aflambardar in those provinces 
would collect the rent in putteedare.e estates 
and- as such, might distrain for them. But 
fi. 7, Act XIV of 1863. recognizes a different 
state of things, where the rent of a puttee is 
not collected by a lambardar, but through the 
putte^dar entitled to receive the rent BHOLA 

Nath v. Bisheshur Tewauee. 2’Agra363, 


(I18i— Parfigs to suit— Transferee of rights 
—Two putneedars sued the dur-putneedars for 
arrears of rent. It was admitted that the de- 
fondants had executed an engagement to pay 
rent to these two persons as putnee Urs. but as 
regards one of the plaintiffs, it came out in the 
proceedings that she was not a sole owner of 
the putneo rights which she claimed, but that 
these rights were shared by her husband's 
brother, and. as to the second plaintiff that 
previous to the commencement of the suit she 
had executed an ekrarnamah by which she 
assigned all her rights to her son. Held that 
when the engagement of the defendants was 
executed m favour of the plaintiffs, and when 
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Parties to -continued. 

1. — Oeneral^ontmu^d. 

thb parties, who were stated to have subse- 
cjueutly acquired their interest, appeared and 
petitioned the Court assenting to the suit being 
brought in that way. there was a quite suth> 
ciently constituted suit, a quite suflicient array 
oi parties, to enable the Court to give a decree 
upon the plaint. SREENATH MOOKERJEE v. 
Mr. John White, 13 W.R. 126. 

(119) — Byut's interest in tenure sold in exe- 
vuHtjn of talookdar's decree — Subsequent suit 
)or arrears by taiookdar — Execution-purchaser 
necessary party. — A talukdar, having got a 
decree in a suit under Act X. against a ryot of 
hi?!, took out execution and put up for sale the 
right and interest of the tenant in the tenure. 
Another suit was subsequently instituted 
against the same ryot by the talukdar for 
arrears and ejectment, and it was held that, 
as he bad caused the sale in execution of the 
decree in the former suit, be must, if he wished 
the decree for ejectment to be binding upon 
the execution-purchaser, have made her a party 
to that suit. PROSUNNO MOVEE DOSSEE v. 
BHUBO TARINEE DOSSEE. 10 W.R. 494. 
[F., 17 W.K. 417; R., 15 W.R, 341. j 

(120) — Parties to suit — Persons interested to be 
impleaded — When a superior holder represent- 
ing the zemindar by whom certain mokurru- 
ree pott^bs were granted, brings asuit, against 
a party holding a small portion of land as 
grantee by a title derived from lessees under 
the viokurruree pottabs, for a declaration that 
the pottabs were forgeries, it is necessary that 
all those patties who were iuterefted and claim 
under tho-c pottabs should have been made 
parties to the suit, according to tbe general 
rule that all persons who were interested in 
tbe question must be made parties to a suit 
instituted in a Court of equity. DUKHEENA 
MOHUN ROY V. AMEEROODDEEN MAHOilED, 

12 W.R. 247. 

(121) — Lease — Suit by one of several joint- 
lessors for his share of rent. — A suit is not 
maintainable by one of several joint lessors lor 
bis share of the rent payable to all of them, 
even though the other lessors should bo im- 
pleaded as defendants. Manohar DaS v. 
Mansur ALI, 5 A. 40 = A.W.N. 1882. 143. 
[H., 6 A. 57G, C8 P.L.R. 1901.] 

(121)— Act VIII (B.C.j of 1869 — Rent sui^s — 
Issues. — A suit for rent, as authorized by Act 
VIll of 1869 (B.C.j, mustbea6o«a fide suit for 
rent, and is not to bo a trial of a wholly difier- 
ent issue between parties advancing coDflicting 
claims of ownership to the estate. RaDHA 
MALAKAR V. SHRISHTEE NARAIN SHAHA, 
21 W.R, 88. [Cons., 22 W.R. 626, 24 W. R. 
101 .] 

(123) — Act X of 1859. s. I'l— Landlord and 
Tenant parties in Civil Court— Applicability of 
section to Cwil Court. — Neither Act X of 1859, 

8. 77, nor anything analogous to that section, 
can apply to a suit in the Civil Court, to which 
the only patties are the landholder wlio claims 


Parties to Suit — continued. 

1. — General — continued. 

the rent and tbe ryot who disputes his title to 
receive rent. SREEUUTTY WOOMA Tara v, 
BHUROSA Ram Dass. 24 W.R. 409. 

(124) — Rent suit — Defendant setting up title 
of third party. — Where tbe defendant in a suit 
for rent sets up the title of a third person, 
under whom be claims to hold the land, such 
third person ought not to be made a party to 
ihe suit, so as to convert a suit for rent into 
one for the determination of title. (The issues 
to be tried in such a suit explained by Field,. J.) 
Lodai Mollah v. Rally Dass Roy, 8 0 238 
= 10 C.L.R. 581. [F.. 12 C.P.L.R. l.] 

(\2b)—Act vni (ZJ.C.)o/ 1869, s.l-Suitto 
determine title between plaintiff and third party 
under color of rent suit — Maintainabibty of 
suit. — Where a suit was brought with a view of 
bringing in a third patty and of having tried, 
under color of a rent suit, a question of title 
between that plaintifT and tbe parly, such a 
proceeding being opposed to the principle laid 
down in s 7 of Act VIII of lftG9, the suit was 
not maintainable. BVKUNT KYBURTO DOSS 

V. SHUSHEK MOHUN PUAL CHOWDHRY, 22 

W. R. 526. 

(VlG)— Rent-suit— Intervention — Act VIII of 
1859, s. I'd-'lssue whether property formedpart 
of one mouzah or another Dispossession of m- 
iervenor — Remedy. — In a suit against a ryot 
for rent of certain land, a third ptrty interven- 
ed and got himself made a party under s 78. 
Act VIII of 1859, and as between him and the 
plaintiff an issue was raised whether the pro- 
perty formed part of one mouzab or another: 
Held, that this was giving an entirely new 
scope and character to the suit. If tbe ryot 
bad taken land under plaintiff, and either 
agreed or made himself liable to pay rent to 
him, the plaintiff was entitled to a decree 
against him. If by those proceedings tbe in- 
tervener had been dispossessed, it was his 
business to bring a Civil suit t) re ’over pos- 
session of the land. GOOROO PROSUNNO 
BaNERJEE V. GUOGUN CHUNDER DUTT, 20 
W.R. 383. [Appr.. 24 W.R. 357, 9 C. 671; D.. 

22 W.R. 440.] 

1127) — Holding let to several ryots — Suit for 
rent not legally maintainable against one only 
of such ryols. — Plaintiff, having let out certain 
lands to three ryots, sued one of them for the 
rent of the total holding. Held that the suit 
was not properly and legally brought, as it 
was impossible, unless all the three ryots were 
included, to decide what tbe rights of the de' 
fendant were. Tbe rect being due from three 
persons, tbe suit should have been brought 
against those three- ROOP NarAIN SINOB v. 
JUGGOt) Singh. 10 W.R. 304 [i?-, 15 C.VV.N. 
191=7 Ind. Cas. 840 = 12 C.L.J. 642.] 

(128)— Landlord and tenant — Rent suit by 
one of several co-sharers — Parties . — No suit 
for arrears of rent can be brought by one of 
several co-sharers, unless it is shown that the 
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Parties to Suit — continued. 

L~”QeDeral— doniinu^ti. 

co-Rbarers are anwilliog to join in it as plain- 
tiffs. Raja Shoshef. Shekhareswar Roy 
V. GiRis Chandra Lahiri, 1 C.W.N. 659. 

(129j Pirates Hent suit—' Tenant raising 
title of third partg -Necessary party - Remand 
by loiver appellate Court— Civ. Pro.' Code {Act 
y of 1903), s. 151. 0. I, r. 10. 0. XLI. r. 23.— 
In a reot*8uit, the tenant aet up the title of 
a third person. The suit was decreed by the 
first Court, bat on appeal the lower appellate 
Court held that that person should De brought 
in as a defendant, and remanded the case for 
re-trial on the question of title between him and 
the plaintiffs. Held, that, although that per- 
son naay not be an absolutely necessary party 
to the suH. he was a proper party, and the 
lower appellate Court was entitled to hold that 
his presence was necessary to enable the Court 
efiectually and completely to adjudicate upon 
and settle all ihe questions involved in the suit, 

within the meaning of 0. 1. r. 10 of the Civ. 
Pro. Code. It was competent to the ap- 
pellate Court to remand this case by the 
exercise of its inherent powers under s. 151 of 

t^hsCode. Upenura Chandra v. Shaikh 
Sarhan, 11 Ind. Caa. 183. (7 Ind. Cas. 75. 

12 O.L.J. 363. i''' ) 

(130) — Suit for rent— Decree against Unant — 
Dismissal of suit agaiiisL unant's vendee — Party 
to suit Special appeal. —Whore a suit ^or rent 
wag decreed by a lower appellate Court against 
the tenant, but dismissed against his vendee, 
who had been wrongly added as a party-defend- 
ant, held, that no special appeal by the latter ' 
lay to the High Court to b ivo if. doclAfo i that 
h« was liable for rent vendee from the tenant. 
MUSSUMAT OOGNICE CHOWDHKAIN v. 

Shaikh Keuamutoodlah, 17 W.R. 219. 

[D., 9 C.W.N. 531. J 

(131) — Suit for profits of common land — Reve‘ 
nue Court, jurisdiction of — Special appeal — 
i artition suil.—~\ suit for a share in the pro- 
fits ol common land of a village, brought by 
ono proprietor against another would, prior to 
the passing of Act XIX of 18C5. and at the 
time of tho passing of Act XI of 13G5. have 
been cognizable by R.-venue Court in tbe Pun- 
jab, and a special appeal would lie in such a i 
Case. But as all the co-sharor.s are necessary 
parties to a suit of that nature, a suit will not 

lie by each CO sharer for his share against tbe 

individuals who have realized tbe proceeds of a 
particular portion of tho shamilat (common 

p Khan v. Firoz Khan, ilO 

1876. 

(132) -— gttti for dissolution of partnership— ' 
of deceased partner not made party . — 

ecreo for an account of dealings and transac- 
uonsof a deceased partner in a Hindu family 
ank, and for a dissolution of the partnership, 
reversed, on tho ground that the respective 
rights of the parties were not sufficiently de- 
nned and declared, and that the decree, under 

erroneous, being made 
out the heir or legal representative of tbe 


Parties to .Su//— continued. 

1-— General— conlin ued. 

deceased partner being a partv to the suit. 

Baroo Janokey Doss v. Bindarun Doss, 

3 M I A. 175. 

f 133)— Rspresenfn/tPf.s’ of a deceased partner. 
The representatives of a decease! pait ier 
are not necessary parties to an action f r 
damages under a guarantee to the original firm. 

Burkin Young v. Bhoorun JIohum 
Bonerjee. Cor. 90. 

(134) — 5. 45. Contract .4cf (IX of 1872) 

S. 4. Succession Certificate Act (18S9)'~Suit for 
recovery of partnershipdebt— Representatives of 
deceased partner, mcessary parUes. — Where tho 
surviving partners sued f^r the recovery of a 
partnor-*hip debt, which becamedue during tho 
life-time of a deceased partner, his repre- 
sentatives mu^t always be made necessary 
parties, under s. 45, Act IX of 1872. For tho 
proper framing of the suit, the provisions nf 
s. 4, Succession Certidcate Act, mu.st be complied 

with. Obiter. — In the case of a family partner- 
ship under the Mitaksbara L\w, a question 
might possibly arise as to the applicability of 
s. 45 of the Contract Act and of s. 4 of tho 
Succession Certificate Act. Ra.M NauainNU-R- 
SING Doss V. Ram Chundek Jankee Loll 
18 C. 86. (9A.4S6 Diss.) [F.. L.B.R 1872— 
1892. 651; Rel an. 70 P R. 1904 ; R., 17 M 147 
9CP,L.R. 65. U.B.R 1892-1890. 201, J3 C.’ 
W.N. 509 = 9 C L.J. 331; Diss., 20 A. 305 1(3 
P.R. 1900, 4 L.B.R. 99, Hat P., 17 B 0 J ’ 


n ^ ^ f 


partnership debt— Parties— Death of partner 
pendng suit— Representative need not be added 
os parly. In a suit to recover a debt 
due to a trading partnership in which it 
happens that a deceased person was a partner 
up to the time of bis death, it is not necessary 
to join as plaintiff any representative whatever 
of the de-'r-asod partner. DERlDtSv NlUPVT 
20 A. 365 A. W.N. 1890, 73. >9 A. 480. 18 o! 
80. 17 B. 0 R) r/f\. 10 P.R. lyoG; R 13 
C.W.N. 50 ' =9 C. L.J. ;33l.] 


(130) — Party — Suit for account by partner 
aganyst representatives of deceased 'partner— 
Receiver of deceased varlner's estate, whether 
necessary parly — Ciy. pro. Code {Act of 
1908), s. 151, o. XLf, r. 23 — Remand by 
appellate Court when suit not disposed on pre- 
lirninary point— Inherent power of Court . — In a 
suit to wind up a partnership business brought 
by one partner against tho representatives of a 
decea.sed partner it is necessary to join as party 
defendant tho receiver appointed by competent 
Court to take charge of tbe estateof the deceas- 
ed. lOInd. Cas. 214, 14 C.W.N. 053. 6 Ind. 
Cas. 63. 11 C.L J. 958. ft.) When a decreo 
has been made by an original Court in a suit 
improperly framed by re won of tho failure of 
tbe plaintiff to join a necessary party as a 
defendant, it is competent to the Court of 
appeal, under s. 151 of the Civ. Pro. Code, 
to set aside tbe decision and to remanti 
the case for re-trial with directions to add all 
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1 . — General— corUinu^d. 

necessary parties. TOHRA BIBI v. Zbaeda 
Khatoon. 7 lod. Gas. 73 = 12 C.L J. 368. 
118 A. 131. 18 A. 306. 23 A. 167, 25 A. 194, 
R.f 

113/) — Hindu father employing son as manager 
of mercantxle bi^sx-ness—Right o/ swi^.— A Hindu 
father, who was the sole owner of a mercantile 
busiutss, employed his eldest sou as manager 
of the business. The son sued the defendants 
for mouoy due in respect of his dealings with 
the firm m that capacity, instituting the 
suit in his own name. Ueld^ that the son 
was not competent to sue in bis own name, as 
he had no personal right of suit, and as such 
right could not be conferred upon him by his 
father’s consent to the exercl^e thereof. A.IU- 
dhia Bkasad V. Gava Din. A. W.N. 1881. 23. 

(138) — Hindu family trade — Partnership — 
One member alone suing — Non joinder. — One 

member of a joint Hindu trading family can- 
not sue in respect of the panutrship without 
making the other partners parties. If, by 
adding the parties, the deleudants were 
deprived of the deleoce of limitation, the 
amendment ought not to be allowed. ALAG- 
APBA CHETTY V. VELLIAN CHKTTI. 18 M. 33 
= 4 M.L.J. 283. [2<’., 23 M. 190, 29 A. 311 = 

4 A L.J.194=. a. W.N. 1907. 68. 17 M-L.J. 25; 

28 B. a. 25 A. 378. 57 P.R. 1905 = 76 P. 
DR. 1906. U8P.L.R. 1906 = 69 P.R. 1906, 
2 N.L.R. 79, 5 M-L.T. 351,32 M. 284 = 19 
Al.L.J. 372 ; £)., iQ P-W.R, 1907=68 P.L.R. 
Iy07 = l27 P.R. 1906. 103 P.L.R.1902.J 

(139) Suit by principal partner's wife^Wife 
a partner — Minor partners, suit against — Par- 
ties to be iwip/eaucd.— Case where it was held 
that, under the Contract Law, the wife of a 
principal partner in a firm, even though a 
partner herself, cannot sue the minor partners 
without impleading the principal partner as a 
party in the suit. NIRMUB ChuNDER DUTT 
V. SHOWRoBINEB DOSSI, 25 W.R. 203. 

(140; — Death of proprietor of firm — Dissolu- 
tion of firm—Conlmuation of Business — Suit on 
behalf of firm. — firm is dissolved if the original 
proprietors are dead, and if somebody comes in 
their place, and carrys on the business of the 
firm ; the business whether carried on under 
the old name or under a new one, is not the 
business of the old firm, but of an entirely new 
firm. A suit brought on behalf of such a new 
firm must be brought in the name of the persons 
carrying it on. GOSSAIN GUNGA DUTT 

Bhabutee V. Dabee Dass Baboo, 23 W R. 

188 . 

(141) — Suit for administration of estate of 
deceased partner.— The fact that surviving 
partners are made parties to an administration 
suit of the estate of a deceased partner does not 
of itself alone enable the Court to direct such 
surviving partners to render an account of the 
partnership estate. Surviving partners cannot 
be made co-defendants with the exeoutors in 


Parties to Suit — continued, 

1. — General — continued. 

such a suit merely by reason of their partner- 
ship. They can be made co-defendants, in 
certain special cases, as where the relation be- 
tween the executors or administrators of the 
deceased partner and the surviving partners is 
such as to present a substantial impediment to 
the prosecution by the executors or adminis- 
trators of the rights of the parties interested 
in the estate against the surviving partners. 

Elias v. huboob mooshee mooshee, 
Bourke, O.C. 330. 

(142) — Partners — Refusal to join as plaintiffs, 
— A, B, C and others were partners in a firm and 
had transactions, as such partners, with another 
firm, in which C also was a p.artner. In a suit 
by the former firm against the latter, C and 
other partners m the former firm refused to 
join as plaintiffs. Held (reversing the decision 
of the Court below) that C and the other 
partners cf the former firm wore rightly 
made defendants. BiSSONATH RUCKITT v. 
GUNNESH CHUNDER DEY. 2 Ind. Jur. N. 8. 
203. See also RUSTUM ALLY v. AMEER 
Ally Soudagur. lO W.R. 487. 

(143) — Indian Contract Act (IX of 1872), 
s. 43— Suit against one partner for money due 
by firm, not bad for non-joinder — Civ. Pro> 
Code, s. 29. — Under the law contained in s. 43 
of the Indian Contract Act read with s. 29 of 
the Code of Civil Procedure, in suing to recover 
a sum due to the plaintiff by a firm of partners 
it is not incumbent on the plaintiff to make 
all the partners defendants to the suit. It is 
quite competent to him to institute bis suit 
against such of the partners alone as be may 
choose, and such a suit would not be bad 
for non-joinder of the remaining partners. 
Narayana CHETTI v. LAKSHMANA CHETTI, 
21 M. 256. (6 B. 700, R.) [R., 22 A. .307, 15 
C.P.L.R. 51.] 

(144) — Contribution— Suit against co-sharer—" 
No adjustment of accounts- Necessity for making 
other partners parties to suit. — Where an action 
was brought by some members of a defunct 
firm, whose accounts bad not been adjusted, 
against a co.sbarer to recover money due by 
way of contribution in respect of a debt paid by 
them it was necessary that the other partners 
should have l^een made parties. PEARER 
MOHUN ROY v. CHUNDER NATH ROY, 18 W. 
R. 408. 

(145) — Right of co-contracior to sue alone.—" 
There is no equity, but often much injustice, 
in allowing one joint contractor, out of many, 
to sue a defendant, notwithstanding an objec- 
tion duly made by the latter: and the Court 
has no right to allow one contractor to recover 
under such circumstances, though he may no 
doubt afterwards adjust the sum which he 
recovers with his co-oontraotors. RamSEBUK 
V. RAMLAL KOONDOO, 6 C. 815 = 8 C. L. R. 
457. 

{146)— Application to wind up business of 
partnership after U$ termination , — Parties to 
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1. —General — continued. 

such suit— Limitation Act, 1877. sch. 11. arts. 
1U6, ItO . — In H suit for dissolution of partner- 
ship and for taking accouuts, an assignee or 
purchaser of the rights and interests of one of 
the partners is a necessary party, [i?., 107 P. 
R. 1907.] A suit of i.ho aDove kind is governed 
by art. 120 and not by art. 106 of sch. 11 of the 
Limitation Act. HAItHISON v. THE DELHI 
AND London Bank. 4 A. 437-A.W.N. 1882, 
87. 

(147) — Mahomedan family — Bond — Parlies.- 
The daughters of a Mahomed in widow are not 
necessary prtrties to a suit oy her against her 
husband’s brother, on behalf of herself and her 
minor sons, for their share iu a debt due to her 
husband and his two brothers but recovered by 
one brother alone. NUHUNNISSA v. BIHI 

Roushan Jan. 2 B.L R.. App,, i. 

(149) — Mahomedan Law — Suif to recover 
endow^'d property — Joint mutwallxs— Parties to 
suit. — III a suit to recover pr.)perLy belonging to 
an endowmout, from a per-ion alleging that it 
is his absolute property, all the mutwallis of 
ihe endowment should, if possible, be made ! 
plainiifis; but if any of them refused, they ' 
should be made deiendants- BECHU LaL v. 
OLIULLAH. 11 C. 338. (8 l.A. 135, R.) [Cons., 
156 P.R. 1889 ; li., 5 C.L.J. 527. J 

(149) — A/a/iowt-dan Law -‘Gift by father to 
son — Reservation of interest to father for life — 
Intention to affect succession ao inlestato, deed 
of gift not vitiated by. — Although ordinarily a 
mere 0ena»ni or xsmfurzee title is simply a 
nominal title without interest, such a disposi- 
tion by a donor where the transfer of the 
property, iroiu its very nature, effected a legal 
trausfer of it, would be simply the creation of a 
trust lo his favour, and would, of course, leave 
the disposition at> xntestato undisturbed. In 
the present case, a Mahomedan father trans- 
ferred Company's paper to bis son, reserving to 
himself for life cho interest accruing on the 
said paper, his object being to give the son a 
larger share of bis property than would come 
to him by succession ab intestato. It was 
sought to treat such transfer and its intention 
as evasive of the testamentary Jaw of the i 
Mahomedans and as inconsistent with their I 
law of gifts. But the Judicial Committee i 
observed that, in the absence of immoral or I 
illegal purposes accompanying or prompting an ! 
act of disposition of property, a disposition 
which the law admits cannot be evasive of the 
law. Too Uw of succession a6 applies 

only to the assets which constitute the sucoes* 
8ion. If the taw allow alienation so as to 
defeat a succession, the question whether a 
Bubjeot of property is A asset or not raises 
Bimply the question wheffler the transfer of it 
ifl legally complete. The design to alter and so 
in one sense to defeat a succession by a disposi- 
tion of property wbioh the law allows is simply 
a design to conform to the law whilst working 
out an unforbidden design. It was also sought 
to be oontended that a transfer of property by 


. Parties to Soff— continued. 

I 

' !• — General — continued. 

I a donor in bis life-time under the Mahomedan 
j law, preserving not the dominiou over the 
corpus of the property, nor any share of 
domiuiou over the corpus, but simply 
scipuUling for and obtaining a right to 
, the recurring produce during the transferor’s 
! life-time, would be an incomplete gift under 
! the Mahomedan law. But theJudicnl Com- 
i mitteo held that, even as^umiug that the 
I agreement for the reservation of the interest to 
I the father for hi.s life may possibly be treated 
I as a condition repugnant to the whole enjoy- 
I ment by the donee, the Mahomedan law 
would in such a case defeat, not the grant it- 
i self, but only the condition. Nawad UMJAD 
ALLY Khan v. Mohumdee Begum, 10 
W R.. P C . 25= tl M,I A. 517. [/L, 16 VV.R. 

175, 9 C. 138. 5 A. 285. 35 C. 1, P.C.=34 l.A. 
167= 11 C.W.N 973 = 6 C.LJ. 695 = 9 Bom. 
L R. 872 = 4 A.L J. 572=17 M.L.J. 408.] 

(150) — Drawer and acceptor of a bill of 
exchange.— ]^he holder of a bill of exchange can 
join the drawer and acceptor thereof as co-de- 
fendants in the same suit. Pestonjee 
Eduljee GUUDUH v. MIRZA MOHAMED 
ally, 3 C. 541. 

p51)— Hundi — Right to sue drawer token 
arises — Parties to suit. — Immediately on the 
failure of payment of a draft at sight, what- 
ever may be the real state of tbo account be- 
tween the drawer and the drawee, the former 
becomes liable to the payee for the amount 
which would place him, at the stipulated time 
and place, in the same position as if the money 
had been duly paid. Where there has been no 
i acceptance, no cause of aciiou can have arisen 
, to the payee against the drawte Nor is iho 
; legal relation between the drasver and the payee 
: aliered by a partial acceptance, tne contract 
being in its nature indivisible ; much less can 
I any mere promise to pay part at a future time, 
j in any way satisfy the payee’s claim or post- 
pone his right to roimbursemout of his loss 
from the drawer- The payee in tbo above 
cases ought not to join the drawer and the 
drawee as defendants In the same suit, but he 
must sue the drawer alone. BHETH KHAN- 
DAS Narandas v. Dahiauai, 3 B. 182. 

t\b'i)—Hundi— Dishonour— Notice— Right of 

purchaser lo sue indorser atone.— h purchaser of 
a)mndtonila being dishonoured is bound to 
present the sime for payment within a reason- 
able time and give reasonable notice of dishon- 
our. i.e., within tbo time within which it is 
ordinarily given according to the custom of the 
merchants and bankers of the district, not the 
immediate notice required by English law in 
cases of bills of exchange. The purchaser may 
sue his endorser alone and it is not absolutely 
necessary to implead the acceptor and drawer in 
the same suit. He does not lose his right of 
suit against the drawer and acceptor, if ho does 
not sue them at once, as long as he sues within 
the time allowed by the law of limitation. 
Gopal DAS9 V. Seeta Ram, 3 Agra 260. 
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Parties to Suit — continued. 

— 1. — General — continited. 

(153i — Suit on lost cheque — Cause of action — 
Parties to suit-Civ. Pro. Code, 1877, s. 6l.~ 
Wbyn a cheque is lost by a payee or indorsee, 
the refusal of the drawer or the indorser to re- 
new the cheque or refund its amount to the 
payee or indorsee, gives the latter a cause of 
ac’ion against the former. Where the indorsee 
sues the indorser for renewal of a lost cheque, 
the drawer also must beimoleaded. as the che- 
que cannot be renewed without his co-opera- 
tioo. B^LDEO PitASAD V. GRISH CHANDAR 
BHOSE, 2 A. 734, 

(154) — iSuif to recover property — Suit by ficti- 
tious owner — Right of suit — In the Courts in 
India, where a suit is brought to recover proper- 
ty, it ought to be brought by the real owner, 
and not by a person who claims to be owner by 
virtue of a transaction, which is found not to be 
a real one. BIREE TANaOONNISSA v. WOO.I- 
JULMOXEE DOSSEE. 20 W.R. 72. 

(155) — of suit —Bond in natne ot person 
other than plainti^ —Oral evidence admissible to 
show nature of Iratisaction — Representative of 
obligee necessary party to suit. — Plaintiff sued 
on bonds that stood in the name of his decea- 
sed sister, alleging that the money belonged to 
him and that his sister was merely a name- 
lender. Held that it was ooen to the plaintiff 
to show by oral evidence that the debt secured 
by the bonds wis money advanced by him and 
on his behalf through his sister, the deceased, 
and so entitle himself to recover the amount 
due upon the bond in a suit properly framed ; 
but to such a suit it was necessary that the 
personal representatives of the deceased should 
have been made parties. Deva ROW v. Ven- 
KATESA ACHARIYAR, 1 M H C 452. 

(156l — Right to sue-- Benaynidar — Real owner. 
— A benami bolder raaysue as trustee on behalf 
of the beneficial owner without disclosing the 
name of the real owner ; and if the defen lant 
does not object to the suit proceeding in that 
form and raises no issue upon the real title of 
plaintiff, the suit might proceed and be decided, 
the benamtdiir suing in the place of the real 
owner. But if the defendant objects to the suit 
being instituted by the nominal and fictitious 
owner, and denies plaintiff's title to bring any 
suit at all, the suit cannot proceed or must be 

dismissed. Prosunno Coomar Roy Chow- 
DHRY v. GooRoo Churn Sein, 3 W.R. 159 
[Diss.. 18 A. 69 = A.W,N. 1895. fiO ; F., 16 C. 
364; R., 13 C.P.L.R. 33, 3 O.C. 265. 30 il. 245 
= 17 M L.J. 171 : D., 18 W.R. 454. J 

(157) — S 85, Transfer of Property Act, 1882 
— Suif by benamiiar for foreclosure of ynortgage, 
maintainability of. — A person named in the 
mortgage-deed, as mortgagee, though he is only 
a benamidar, may maintain a suit for foreclo- 
sure and for possession of the land mortgaged. 
Such a suit should not be dismissed, because 
the beneficial owner is not addel as a pircy. 
SACHITANANOA MOHAPATRA V. BAIiORAil 
GORAIN, 24 C. 644. 21 A. 380 = A-W.N. 

1899. 130; R., 1 O.C. 10, 13 C.P.L.R. 33. 30 
0. 265; D , 64 P-R. 1908 = 132 P.W.R. 1908.] 


Parties to Su/f— continued, 

1. — General — continued^ 

(158) — Benamidar — Right to sue^Disclaimer 
of real owner — Parties. — A more benamidar 
has no right to sue as such, and neither the 
disclaimer of the real owner, nor the fact that 
be was a party to the suit, is sufficient to 
enable the benamidar to maintain the suit 
when instituted, or to entitle him to have the 
real owner joined as a co-plaintiff, [if., 25 C. 
98 = 3 C W N. 20. 25 C. 874; Appr., 30 C. 
265. 30 M. 245= 17 M.L.J. 174; Ezpl, 7 CW. 
N. 229; Diss., 18 A. 69 = A.W.N 1895. 160, 
22 B. 672, 21 A. 380 = 19 A.W N. 130; D., 21 
M.30.;R.. 1 O.C. 10. 13 C.P.L.R. 33. 12 
C.W.N. 409 ] A statement by any party to 
the suit subsequent to the date of its institu- 
tion cannot give the pUintiff a title. HaR 
GOBIND ADHIKARI V. AKHOY KUMAR MO- 
ZUMDAR, 16 C. 364. (3 W.R. 159. F.) 

(159) — .4c( X of 1859, s 105 —Provisions 
relating to auction puri hasers not applicable to 
d->faulting tenant purchasing his own tenure — 
Reg. VIII of 1819, ss. 8, 11, rights of auction 
purchaser when arises under — Benamidar^ 
whether competent to sue for property. — Plain- 
tiff having failed in bis intervention in a suit 
for arrears of rent instituted by the defendant 
against certain ryots, brought this action for 
the purpose of getting his title declared to 
certain lands alleged by him to app'^'rtain to a 
bowala tenure, which be bad purchased at a 
sale held by the Collector under the provisions 
of s. 105, Act X of 1859 Finding that, as set 
up by the defendant, the plaintiff was a mere 
beyiaynidar for the def suiting howaiadar. and 
that the plaintiff had failed to establish his 
title to the land which be sued for, both the 
lower Courts dismissed the suit. On remand 
in special appeal, the lower appellate Court 
found that the bowala tenure in question, was 
one which was liable to be brought to sale by 
virtue of certain express re.servations to that 
effect contained in the original lease by which 
it was created, and that, therefore, the plain- 
tiff as a purchaser of a tenure under tbe 
provisions of a- 105, Act X of 1859. was com- 
petent to get rid of all alienations and 
encumbrances made by tbe former tenant, and 
passed a decree in favour of the plaintiff. This 
decree N<as reversed by the High Court on tbe 
ground that plaintiff, as a mere benami 
purchaser for the defaulting howaladar, bad 
□o right whatsoever to maintain the suit, and 
that the benefit of the law relating to auction 
purchasers under s. 105, Act X of 1659, 
was one which the defaulting tenant himself 
could not claim before a Court of Justice. 

It is very improper to allow a tenant to commit 
default, and after p^ohasiag tbe tenure in 
execution of a deore^vassed against himself, 
to come forward agamst a third party whose 
title had been created by himself, aud to ask tbe 
Court to set aside that title, merelv because be 
chooses to come in the garb of an auction 
purchaser. In case he has sold to a third parry, 

I be would be bound not only by the purchase 
' of that party bat also by all the 6ona fide 
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Parties to continued. 

— General — continued, 

leases under such party. Merely because 
benami usage is permitted by the Courts, it 
does not follow, as a nec^si^ary consequence, 
that the real owner should be permitted to 
keep himself aloof and to carry on litigation 
in the name of a person who has no interest 
whatsoever in that litigation so far as he him- 
self IS concerned. A mere benamidar is not 
entitled to maintain a suit for properly in 
which he has no beneficial interest. Moreover 
the High Court was of opinion that there was 
nothing in the original lease by which the 
howali tenure was created, to show that the 
tenure was expressly reserved for sale for non- 
payment of rent, or, in other words, to hhow 
that the tenure was one of the description given 
in s. 8 of R-g. VIll of 18l9. The contnct 
Was between the Zemindar and the howaladar, 
and plaintiff could have no right to come 
forward and ask for the enf- rcement of a 
privilege which was not reserved for bis benefit 
and which did not, tderefore, belong to hitn. 

Meheiioonissa Bibee v. Huh Chuun Bose, 

10 W.R. 220. [R.. lOC. O'JT. 22 B. 820, 1 

O.C. 12, 13C.P.L,R. 83; Doubted. 5 C.L.R. 
102 ; D.. 18 A. 69= 15 A.W.N. IGO.J 

Right of benamidar to maintain suit 
for ejectment . — A po*‘son who is only a benami- 
dar, cktinoi muntain a suit for ejectment. Ho 
ha I neither title nor possession. ISSUR 

Chandra Dutt v. Goi’AL Chandrv Das 
25.C 98 = 3 C.W N. 20. (16C. 364. F.\ IS A. 09. 
NotF.) [F..25C. 784, 7 C.W, N. 229 ; Appr. 
30 C. 268. 80 M 24.5 = 17 M L J. 17-1; Diss., 
21 A. 3S0 = a.\V.N. 1899, 180, I8C.P.L.R. 

^ ■ 

(IGlI — right to sue for land . — A 
benamidar has no right to maintain a suit for 

recovery of possession of land purchased, Ba- 
RODa BU.ND\RI GHOSE V. UINO Bandhu 

Khan, 25 C. 8;4-3 C.W.N. 12 116 C. 804. 

26 C- 98, F.: 18 A. 69. ft : 10 C. 697, D.) [F., 

7 C.W N. 229: Appr., .iO M. 245= 17 M. L. J. 
174 ; Rel. on. 80 C. 205; Diss . 21 A. 380= A. 
W.N. 1899. 180; D., 18 C.P.L.R. 33.] 

{iC>2) —Mortgage, suit for sale on — .Uainfain 
ability of 5i<if by benamular. — A suit for sale of 
the mortgaged property may bo brought by 
the per>on named in the mortgage deed, 
though he is only a benamidar, and the suit 
should not be dismissed because the beneficial 
owner is not a party. Yad RAM v. LlMIUO 
blNOH. 21 A. 380. (18 A. 69 10 C. 697, 24 C. 34, i 
24C. 644. 15 M. 267. 22 B 672 28 B. 820. ft.; 
IGO. 864, 26 U. 98.25 0. 874, Not. F.) {Dtss., 
80 0. 265; iP., 28 A 44 = 2 A. L.J. 70^ = A.W.N. 
1905, 173 ; ft., 130 P.L R. 33. 10 O C. 263. J 

(163) — ftarftea— Ranawidar, swif in sole name 

0/.— -Whore a suit is brought in the name of a 
enamidar onlv, the Court ought to direct, that 
no beuo6oi%l owners should bo m^de p%rtio<9, 
and not to dismUs the suit. SiTA NatH 

Nobin Chundeb Roy. 5 C.L R. 

[ft.. 10 C. 364, 13 0.P L.R. 33. 4 Ind. 
Cas. 488: D., IOC. 697.] 

0. VII-64 


Parties to Suit — continued, 

1 — General — continued, 

(16*) Advocate- General — Suif /or account of 
endowed property of death on last surviving 
trustee. — Quvere — Whether the Advocate-Gene- 
ral must not be made a party in all cases where 
an account i« sued for of property left by will 
to a charitable institution of which the last 
surviving trustee has died. Notice of the decree 
directed to be given to the Advorate-Gent ral, 
in case he should think fit, on behalf of the 
Crown, to propose a scheme for the manage- 
ment of the chanty. POWERS OF THE 

advocate-Generab Thakoor Doss sett 

V. Hogg. Cor. 68. 

IIC5) Direction in tvill to keep properties in 
triist for stveral beneficiaries— Suit to recover 
entire (yust properties, whether maintainable by 
some alone of the beneficiaries. — A suit was 
brought by two out of eleven beneficiaries under 
a Will, by which the te.stator directed that cer- 
tain properties to he kept in trust and the rents 
reilised therefrom he divided equally among 
the whole of his children and their heirs re- 
spectively for a declaration that certain proper- 
ties were among the trust properiits under the 
Will, and for recovery of possession of the same, 
on the ground that a certain compromise and 
the sales in pursuance of it. under which the 
defendant claimed, where contrary to the direc- 
tions of the Will and the trust and Iheroforo 
not binding upon them. The suit as brought 
w IS li-'ld to be not maintainable by the two 
plaintiffs alone. The properties would be vest- 
ei in the trustee.s until their removal, and a 
suit demanding transfer of possession to the 
bem fic aries would have to be properlv brought 
by all of them together. The plaintiffs, who 
were only two out of the eleven beneficiaries, 
could not seek to recover posso-sion on behalf 
of all the other beneficiaries, unless the latter 
were al-to parties before the Court. Also, apart 
from any question of tha form of the action, 
the alienitions in (juestion wore binding on the 
plaintiffs and therefore neither of them had 
any cau.se of action. J‘er Subramania Ayyar, 

J. {dissentiente.) The mere fact of ibe plaint- 
iffs having asked for larger reliel than they 
were ontnled to could not bo taken to warrant 
the dismissal of the suit altogether Plaintiffs 
were not preclude 1 from suing in respect of 
their shares alone, since th nr claim fell within 
the class of cases in which one of the cestui que 
truslenl may be entitled to sue the trustee and 
a third party jointly, but in which ho will bo 
bound to confine his suit to the specific matter 
in respect of which alone the third party is lia- 
ble. Padmanabha Chettiar v. Williams. 

23 M. 239 = 10 M. L.J. 10. [ft., GM.L.T. 143 = 

32 M. 490.J 

(166)— 5. 28, Cie. Pro. Code, IHi^l—Applica- 
lion to set aside a consent decree in suit to set aside 
trusted— Right of trustee.— Whote an applica- 
tion is made to set aside a connent decree in a 
suit to set aside a trust deed, in which thouth 
added as a party, the trustee did not appear, 
and the suit was subsequently withdrawn as 
against him, the trustee was entitled to appear 
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1. — Oeneral — cotiltyiued, 

in the applic-ition, and be heard on the motion 
as a necessary party. NUNDO LAL BoSE v. 
NISTARINI Dassi, 27 C. 428 = 4 C.W.N.*169. 

(iG7) — Ciu. Pro. Code, 1882, s. 539 ( = ss. 92, 
93. Htw Code) —ouit for removal of trustee — 
Ahentes of trustees not necessary parties. — A suit 
to D<tVe <% uustee removcu and auotber appointed 
in his place is a suit which is ooverea by the 
provisions of s- 639, Civ. Pro. Uode, and there- 
lore is maintauiaole. (12 M. 167, 14 M. 1, 180, 
20 C. 397, 20 U. 810. 17 M. 462. 15 B. 612. 16 
B. 626. 2i B. 48, 24 C. 418, li.) [F., 21 A. 
200; H., 6 0 0. 110. 2 C.L.J. 431, 2 C.L.J. 
460, 33 C. 78y=iO O.W.N. 581. j In such a 
suit as is inentioneU lu para. (IJ, it is not 
necessary tuat tho transierees from the trus- 
tees, the deteudants. should also be made 
parties. HUSENI BEGaM v. THE COLLECTOR 
OF MORAD.UiAl), 20 A.46=A.W.N. 1897,210. 
(15 i.A. i. 15 B.612, li.) 

(168i — Decision as to extent of trusts — Trus- 
tee's right to surplus^Pariies. — In a suit m 
Which ail tho parties luterested are nut nefore 
the Court, the Court cannot decide as to tho 
extent of the religious trusts, or whether any 
surplus profio afoer the periurmauce of tbeae 
trusts wouia oelong to the trusiee personally. 
BISHEN CHAND BaSAMaTv. Na DIR HOSSEIN, 
13 C. 329 = 15 1 A. j. P. C.=5 Sar. 113. [i<., 

20 A. 4G = A.W.N. 1897, 210.] 

(i69i — U raters —Saviudayi — Party competent 
to sue. — Tue Uralets or trusiees of a tetnpio are 
the prop:3r persons to bring a suit on behalf of 
the temple anu not their agent, the Samudayi. 

Rama Varar v. Krishnen Nambudri, 2 
M. 270. 

{VIQ) —Procedure — Bight of suit— Party enti- 
tled to sue must sue — Agents. — all suits should 
be brought by the person or persons m whom 
the legal rigut ol suit is vested, and not by 
agents in their own names. Woere a suit is 
brougot by the agents in their own names, then 
the whole ptoceuure is vitiated. An objection 
taken to sucn procedure is an important one 
and it materially adects the regularity of pro* 
cedure. In this case, the suit was uismissed and 
the costs ot the whole litigation were borne by 

the piaiutilis. Lala Manohur Doss v. 
KISHEN DjfAL, 3 tt.W.P. 175. 

(171) — Act K of 1859 — Institution of suit by 
agent tn his own name. — Act X of 1859 allows 
suits to be iustitutuu by a zemindar, or in his 
name by bis authorized agent. The agent has 
DO right to institute the suit lu his own name. 
The zemindar’s name muse appear on the record 
as the plHiutid. Ladlee Pershad v. Gunqa 
PERSUAD, 4 M W.P. 59. 

(172) — Appeal— Agent— Suit by agent in his 
own name.-- Where the suit brought by the plain* 
tifis, kartndas of the appellant, in tbeir own 
name, was dismissed on the merits and appeals 
preferred oy the appellant in oie own name to 
the Judge and to the High Court, held that the 
procedure adopted was illegal, and the decrees 


Parties to Suit — continued. 

1. — General — continued, 

of the lower Courts must be set aside. FYAZ- 
OOD-DEEN v. MUSSAMUT PUD.MEE, 4 N.W.P. 
68 . 

(173) — Person appointed by general power-of 
attorney — Whether he could sue in his own 
name, — A person appointed under a general 
power-of-attoruey cannot sue in his own name, 
and such suits should be brought in the name 
of the persons on whose behalf be has been ap- 
pointed as attorney. CHOOXNEE SOOKUL v. 
Hur Pershad. 1 N.W.P. 277. 

(174) — Principal and agent— Right of agent 
to sue or be sued — General rule — Exceptions . — 
The general rule is that the principal and cot 
the agent is the person to sue or be sued in any 
matter, either of contract or tort. When a con- 
tract is made by an agent in bis own name, 
without disclosing that he is an agent in the 
matter, and nothing appears to prevent him 
from claiming to be principal, it may often be 
necessary for the safety of the defendant, that 
tbe agent should bring a suit on the contract 
in tbe character which he appears to have 
under the contract. Also where a persoo, who 
is agent in a matter, even on the face of the 
contrict, may be personally liable in consequ- 
ence of the contract, or of something arising 
out of it. In such a case be might well be 
sued as a defendant, even though tbe plaintifl 
knew he was merely an agent in the matter. 
Where tbe agent is himself interested in the 
matter or property wbich is tae subject of tbe 
contract wbicb ho has entered into on behalf 
of another, it may be necessary that be should 
be a party to tbe suit, either as plaintiff or 
defendant, not because he was agent, but be- 
cause he has this interest. WILKINSON v. 
Gangadhar SIRKAR, 6 B.L.R. 486 

(175) — 'Renf suif — Suing by agent — TohsiU 
dar's right to sue for arrears of rent during 
predecessors time — ActXof 1859. s. 69— General 
authority to collect rents— Necessity of writing . — 
No one can be plaintiff except the person or 
persons who have the right to recover. Tbe 
only effect of s. 69 of Act X of 1659. is to 
enable the person who is employed in tbe col 
lection of rents to do that, as agent, which 
would otherwise have to be done by the 
plaintiff in person. A newly appointed Tabsil- 
dar stands precisely in tbe same position io 
respect of arrears of rent which accrued during 
the lime of bis predecessor, as he does in 
respect of rents wbich accrue during bis own 
time. It is bis duty to collect both, and he 
may take advantage of s. 69 of Act X of 1859 
in respect of one. as well as of tbe other. Per 
Markoy, J. Though it has been decided that a 
general 3u?inud to collect rents and sue for 
them must be stamped, there is no decision to 
the effect that a general authority to coiieot 
rents and sue for them must be in writiog. 
MODHOO SOODUN SiNGH v. MESSRS. 
WlliLlAM Moran and Co., 11 W. R. 43. See 
Mejah Khan v. AKALLY, Harsh. 384=3 
Hay. 426. 
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1.- General -conr:7med. 

(176) i^rincipal and agent — Decree against 
agent—Principal not impleaded— Execution.~k 
suii ior the recovery ot a sum due from a firm 
was brought and decreed against the Goviashta 
of the firm ; neither the owner of the firm 
nor his heirs were impleaded and pro- 
perly represented in the Court. The decree 

sought to be executed against the firm. 
Held that if the decree was meant to be passed 
against ibeowuer of ihe firm, it was illegai as 
it was passed against a person not only not 
preeer.tor properly represented, but dead at the 
lime ; if u was passed against the Gomashta, 
It could not be executed again>t the firm. 

PhoolChund V. Shiva Peushao, 2 Agra 
Mis, 4. 

(177) Act VIII [B.C.), 1869, s. 13 — Recogniz- 
ed agent — Wrxiien authority— Rent suit— Go- 
niastah- — Where a gomastah holds a written 
authority from the hands of his employer and 
sues for rent in the name and on behalf of 
his employer, be must be admitted as the 
recognized agent of such employer within the 
meaning of s. 13 of Act Vlil of 1869. RAM 
Lall KURFUUMA V. Ram Tahun KUNDOO. 
16 W.R. 2S4. 

(178) — Suit in the name of gumnsta — Bengal 
VIII of 1869, s. 3'2.— A guma-'ti, under 

8. 32 oi Rengal Act Vill of 18(>9, has no right to 
sue in his own name, but must, like any other 
agent, sue and conduct the suit in his emplo- 
yer’s name. KOON.JOO BeHAUY ROY v. 
POORNO Chunder Ch.vttehjee, 9 C. 450 = 
12 C.L. R. 53. 

(179) — Sale to agent of firm — Suit by agent to 
establish rxght — Parties Minors — Guartlian ad 
litem. A. in order to pay ofT a decree and other 
debts, sold the houses in dispute to the firm of 
which the plaintiff was Gomashta. B, another 
creditor of A, attached the sa'd h 'usos, where- 
upon the plaintifl intervened and preferred a 
claim ; the claim was dismissed and the plain- 
tin was referred lo a regular suit. Then the 
plaintiff, as Gomashta of the firm (the members 
of which were minors), sued on behalf of the 
firm both A and B lo establish the right to the 
houses sold to him. Held that the lower Court 
having to decide on rights alleged by the plain- 

^vT to minors, for whom be stated 

that ho acted as a trustee, ought not to have 
pasBed Its decision without making those por- 
eons parties, appointing a guardian ad litem to 
represent the minors ; and, in deciding on the 
•'O validity of the sale, the Court 
should endeavour to ascertain whether the 
money paid in satisfaction of the decree against 

was or was not paid by the plaintiff out of 

0 monies of, or on behalf of. the minors. 
U^OBIND DABS V. JaYKISHEN DaSS. 2 Agra 

(180) Agent— Suit by agent — Contract not 
personally with agent— Agent having no interest 

mi^Rtght lo maintain euU . — loan action 
rought by O as manager of a concern on the 
oasis of a kabcoleut or contract to cultivate 
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indigo, alleged to have been executed by tbo 
defendant, and addressed to a previous manager 
of the said concarn, now deceased, the plaint did 
not disclose that G had any interest ot his own 
in the suit, nor was the kabooleut in terms with 
him por.^onally. Held that G could not main- 
tain the action in his own name. GLascott 

V. Gopal Sheikh, 9 W.R. 254 [R., i-z w. 

R. 208. 23 W.R. 242.] 


(181) Oj/icial Assignee— Hecogmsed agent — 
Aniendmeut of p/ntn^.- Tbo reccguized agent 
of an Official Ast-igneo had no locus stnnai to 
sue as plaintiff. The Official Assignee should bo 
made a plaintiff and then he might sue by bis 
rtcognized agent. The plaint was accordingly 
returned for amendment. CARTER v. MlS- 
REE L.\E, 2 N W.P. 179. [/i., 205, 

L.B.R. (I907-190H) 95.] 


— I' ramc of — Suit against corporate 

body- ■ Suit against agent--Error m merits of case 
Ctf. /^»o. Code, 1859, s. 350 — Addilwu of parties 
—Discretion— Neio party likely to be o/fected by 
result of suit,— A suit against a corporate body, 
not brought in its corporate capacity, but 
throuj.;h an agent, is bad in lotm Where the 
decree of liie Ltuvtr Court is one which makes 
a party liable who is clearly not liable, there is 
an error in the decision which affects the sub- 
stantial merits of tbc case. Under s. 73 of Act 
VIII of 1859, it is not imperative on the Court 
to admit parties to a record. It is in the dis- 
cretion of the Court to do so or not. A Court 
is justified in refusing an application to make 
a person party to a suit, if that person is likely 
to bo affecied by the result of the suit. 

Nureen Chunder Paul v. Cecil bte- 
PHENSON. 15 W.R. 534 


(IBHj — ^arty to suit — Servant of real defend- 
ant— Decree, Proper form of. — Wbore, before 
the lower appellate Court, plaintiff in the 
memorandum of appeal committed the error of 
mentioning the servant of the real defendant as 
the defendant and the Judge failed to notice 
the irregularity, tbo High Court remanding 
the case held, that the memorandum of appeal 
maybe retumtd for amendment or rejected. 
Where the decree did not specify the relief 
granted but merely repeated the judgment 
“ that the appeal may be decreed.” held that 
that was not a sufficient complianco with the 
requirements of ibo law. HuRSARUN SlNGH 

V. PuRSHUN Singh, 2 N.W.P. 4i5. [d a 

W. N 1908, 237 = 5 A. L.J. 742.] 


tl84i — Insolvency— Assignment to trustees for 
benefit of creditors— Validity of assignment, suit 
valuation— Suit by trustees in insolvency to set 
aside attachment — Joinder of parties,— An 
insolvent debtor in the mofuesil may assign all 
his property to trustees for the benefit of 
creditofs. who may assent lo the conditions of 
the assignment, and such an assignment will 
be valid, although it may operate to defeat an 
expected execution, if it be the intention of the 
assignor to confer on the assenting creditors a 
substantial interest in tbo property assigned. 
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and not merely to defeat or hinder a judgment- 
credit r. Such an assignment may be made to 
trustees, and it is not requisite that it should be 
made Qirectly to the assenting creditors. It will 
confer on the trustees a title to the property 
assianei superior to that of a judgment-creditor 
who has obtained an order for attachment subse- 
quenily to tbe assignment It is not invalid 
if made subject to a condition requiring as'-ent- 
ing Creditors to execute a release of the debtor ; 
but setHble, tbe Court might order such result- 
ing trust to be ex'=’cuted for the benefit of 
judgment-creditors who decline ti tbe ass'gn- 
ment. Nor is it invalid, if it empowers tbe 
trustees to p'rcuit the debtor to retain such 
portion of bis furniture, linen, etc., as they 
may think fit ; but this power should be exer- 
cised only when the other assets are sufficient 
to discharge the primary objects of the trust. 
Nor IS it invalid, if it contain a power for the 
trustees to continue th:* business, if tbe power 
60 given is ancillary to winding up the bu-iness 
and realizing the assets ot the estate. Nor is 
it invalid, if executed only by a mitiority of the 
creditors. Nor can it be invalidated by subse- 
quent negligence on the part of the trustees. 
The question of intention of tbe debtor in 
executing such an assignment is a question of 
fact rather than of law. and, in determining 
this qutfslioi), the condition and trust subject 
to wbich the a?signtneiit is made may be con- 
sidered The valuation for stamp dutyofa 
suit brought by the trustees in insolvency to 
set aside an attachment, should be calculated 
on the Value of the lien claimed by the judg- 
ment-creditor. All the creditors of an ins'*lverit 
need not be joined as parties to a suit by the 
trustees in insolvency to set aside an attach- 
ment. Trustees of p.vlmer’s Estate v. 
Colonel Bomgartner. 3 Agra i04. 

(185)— /nsofutini Act (U and 12 Vic. C. 21) — 
Suit to recover money from defendant who has 
been adjudicated an insolvent — O^cial Assignee 
not to be made a party — There is nothing in the 
Insolvency Act. which enables a suit orought 
by the plaintiff, against a person, who, suortly 
before the su t, having been adjudicated an in- 
solvent under the Indian Insolvent Act and his 
estate being vested in the Official Assig'iee, to be 
continued against the Official Assignee, for the 
Official Assignee was r.ot a proper party. The 
Official Assignee’s name should not be placed 
on the record as a defendant. If bis name had 
been wrongly placed there and judgment was 
entered against him for the sum claimed, to be 
paid out of the insolvent's estate, such a judg- 
ment would work manifest injustice and prevent 
the benefioial operation of the Insolvency 
sections of the Act, because a judgment of tbis 
kind, as against the Official Assignee, comes 
to tbis, that he is to pay the money nut of the 
estate in his hands, and that the pUintiff is 
entitled to get tbe whole of his claim and that 
it is to be paid in full, if the whole estate of 
the insolvent is sufficient to pay him. This is 
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clearlv wrong. MILLER v. BUDH SINGH 
DUDHURIA. 18 C. 43. [fl.. 22 C. 259, 25 M. 

406; Diss., 3lC. 667.] 

' (186 ) — Official Assignee not a necessary party 

I to a suit to recover a money-debt from an insol- 
vent . — The Official Assignee is not a necessary 
party in any suit to recover a money-debt from 
person who is either an insolvent at the time 
* the suit is instituted or becomes insolvent pend- 
ing the suit. ChAND.M.AL v. RaNEE SOON- 
' DERY DoSSEE. 22 C. 259. (1 B.H C. 251. 18 

C. 4.3. i?). lAppr., 25 I\I. 406 ; R., 6. A.L J. 

: 553 = A.W.N. 1908, 203.] 

ilSD^Spectfic performance, suit for.— In a 
suit for specific performance of a single con- 
tract, the parties on each side must bo mar- 
shalled as plaintiffs and defendants. K.VZI 

Shafiar Raha.man V. Mohee.munnessa, 2 

; C.W N.42. 

I (188) — Specific Relief Act, I oj 1877, s, 42 — 

I Suit under — Parties. — a stranger to a contract, 
of which specific performance is sought, caauoc 
be a party to the suit. LUCKEMSEY OOKER- 
DA V. FaZULLA CaSSUMBHOY, 5 B. 177. 

I (189) — Civ. Pro Code, s. 28 — Minor — 
Party to suit for specific performance of con- 
tract — In a suit for the specific perfiirmanoe 
of a contract of pariition entered into bueween 
I tbe members of a joint ({indu family, a minor 
I son of one of tbe deferivlanis, though not a 
party to the contract, may be properly joined 
i as defendant, though as against him a decree 
for specific performance cannot be obtained. 
AL\GAFPA MUDALIAR v. SIVARAMA SUN- 
DARA Mudaliar, 19 M. 2U. [fi , 11 Bom. 

I L.R. 545.) 

' (190)— Ciu. Pro. Code, s. 32— Suit for in- 

I crease of maintenance by member of Malabar 
j larwad—i^Jecessary parties — Joinder by appellate 
\ Court. — A member of a Makabtr tarwad can- 
i not sue the karnavao for an increased rate of 
! maintenance, where there has been an arrange- 
i menc assigning properties to the several tava- 
rais for ihe maintenance of their members, 
unless be brings all the members of the 
tarwad before tbe Court. But, of course, he 
may implead some as representatives of tbe 
whole body. The appelln-e Court should add 
j the necessary parties when it finds that they 
I have not beon joined as parties. MaM.MELI v. 

I Pakki, 7 M. 428. 

{191)— Right to ?na»/i(enance.— -As to the 
right of an illegitimate son of a Gosavi by a 
married woman living in adultery with him to 
maintenance out of his father’s property, it 
cannot be decided in a suit which concerns 
only one portion of tbe deceased’s property, 
and to which all persons in pos-^ession of the 
rest of it are not parties. NarAY.AN BHARTHI 

v. Laving bharthi, 2 B. 140. 

( 192 )— Confracf /or sale of goods — Time for 
delivery cr payment not mentioned in agreement 
— Suit for damages by seller for balance of 
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purchase rnoney maintainable — Principal to be 
made party and not Nothing having 

been eaid id an agreement for sale of goods, 
about the tune of delivery or payment, the 
construction of law is, that the seller would 
deliver on payment of the price, and that the 
buyer would pay the price upon receivncg tbe 
goods ; either party being competent to call 
upon the other within a reasonable time to 
fulfil his part of the bargain, provided he was 
Mady to fulfil his owo, but not otherwise. 
Nothing in the ciroumstancos showing a con- 
trary intention, the parties may be presumed 
to have intended tj make the payment of tbe 
price coDtemporaneous with the aelivery of 
the possession. The name of the principal 
alone and not that of his agent should have 
been used in such suit. JUGGUN N\TH v 
Beck, 2 N.w P. 60. 

{193}— iVacficfi— Parties — Defemtant who 

has assigned interest property in suit — No 

right to be made co-plaintiff — Plaintiff without 

Tight of action— No right lo remedy defect by 

joining others in whom right supposed to he- — A 

defendant who has assigned all his interests in 

the subject-matter of the suit, and has no 

longer any right in it, has no right to be made 

a co-pUiniiff A plaintifl who hts no right of 

action when he brings his suit, cannot remedy 

the defect and acquire the right by joining 

with him persons in whom such ngut lies. 

Say.^D ABDUL H.\K v. GULAM JiLANI, 20 

B- 677. {Disappr., iZ O.LJ. 537; /i.. 1 

O.C. 10, 3 0.C. 347 ; D.,25 B. 433, 7 O.C. 
Id3« J 

(lOlj — Money 6ond— Bona fide asngnynenl — 
Assignor if liable to be made parly to suit by 
assignee to enforce bond.— Where a cointn>n 
money bond was bona file transferred to 
another, the assignor was not a necessary party 
to a suit by the as.>»igaee t > enforce the payment 
of the amount due under the bond, and a joint 
decree could not be passed against the assignor 
along with the obligor ANONYMOUS v. 
MUTTUSAMIYA PILLAI. 1 M.H.C. 140. 

(195) Pre-emption— Suit to enforce right of 
VTe-empiion -Parties— Vendor not a necessary 
p(irty.—Held that in a suit for pre-emption the 
vendor is not a ncco3«arv partv. LOK SiNOH 
^I^ALWAN SiNGff, A W.N, 1903, 239. (6 A. 

67, I«.) , 10 O.C. 49. A. W.N. 1904, US. 26 

A. 649 ; J?.. 6 A.L J. 926. J 

{\Q6) —Pre-empiion suit - Vendor, whether 
necessary party. —In a suit for pcc-eraptiou. the 
vendor IS not a necessary pirty. RAM Sarut 
y. 8ITAL PRASAD. 26 A. 549=1 A.L.J. 278. 

Vr A- W.N. 1903. 239, F). (R.. lO O.C. 

6 A.L.J. 296 = 6 M.L.T. 300 = 32 A 14 = 3 
Ind. Oas. 735.] 

(197) Purchase of land — Subsequent transfer 
to pre-emptor — Profits — Purchaser's right to . — 

A person who purchases land which he has to 
surrender to a pre-emptor subsequently, has a 
oiaim to the rents and profits of the land accru- 
ing between the date of his purchase and the 
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transfer, and in a suit by him to recover tbo 
same, the pre-emptor also must be made a ptrty 
to It. BULDEO PERSHAD V. MOHUN 1 Agra 

Rev. 30. [F.. 8 A. 502 = A.W.N. 1886 149* 

Appl., 12 A. 234. P B.j 

(198) Distribution of sale proceeds — S 270 
Ciy. I ro. Code, 1859 — Suit by one attaching 
creditor against others— Parties.— \u attaching 
creditor, not sitistied with the share allotted to 
him on a distribution of sale proceeds under 
Act VIII of 1859. s. 270, suing the other at tacb- 
ing creditors, alleging himself to have nude the 
first attachment, ought to implead as defendants 
all who have shared in the distribution. 

Bro.jokanth Chuckerbutty V. Banef 
MadHUB DLSCHIT, 23 W R. 434. { ivur 13 

C. 1.50.] ^ 

(199) — 5s. 74, 76. 108, 109, and 443, Cw.Pro. 

Code, l8St — Auction-purchaser at a sale in exe- 
cution of (in ex parte decree, whether a necessary 
partv.— Where an applictuon is made under 
8. lOri, Civ. Pro. Code, the only paniee entitled to 
notice are those that come under the description 
of “ opposite party,” in s. 109 of the Code. 
But an auction purchaser at a sale in execution 
of an ex parte decree, not being of the des- 
cription stated above, is not a necessary party 
to an applicitioij by the judgmciit-debtor for 
setting aside the decree. Ho is not entitled to 
notice. S. 443. Civ. Pro- Code. 1882, does not 
control S.3. 74, 76- JATINDRA MOHaN 

Poddar V. Srinath Roy. 26 C. 267 = 3 C.W. 

N. 261. 


(200)— Cib. Pro. Code, ss 24G. 258-Execulion 
saU-Purchase-m-jneys— Parties.— Tim execu- 
tion creditor is a proper party to a suit under 
fl. 246, Civ. Pro. Code, 1S59 ( = 8. 283 of Act XIV 
of 1882J by the owner against the purchaser of 
property wrongfully attaclied, to restore all 
parties to the position which they occupied 
prior to such attichmont and sale On a sale 

being set aside by reison of the execution- 
creditor having no interest in the property sold, 
tbe purchaser of such property has a right to 
receive back his pur.;hase money, as on a 
consideration that his failed. B.ANK OF 

Hindustan v. Prem Chand Rai Chand 3 
B.H C O.C. 83. [Dt-ss., 9 B.H.C. 92 ; Appr. 

2 A. 720: ft.. 6 B.II.C.A.U. 258, 19 W.R V 
Com. on, 2 B. 258 ; Expl., 116 B. 608.] 

(201) — Pur/ir.s to suit — Chainpertous agree- 
ment.— S. person who has no real interest in a 
suit ought not to he allowed to join in it to 
defray the costs of the suit from beginning to 
end, in consideration of sharing tho profits of 
the litigation. HaZARI LaL v. JaDAUN 
Singh. 5 A. ?6 = A.W.N. 1882. 180. 

(202) — Receiver, Leave to sue— Suit for 
possession.— The Receiver is not a necessary 
party to a suit for possession of immoveable 
property in bis possession. KUMAR SUTTYA 

ghosal V. Rani Golap Moni debi, 
o C.W.N# 27. 
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{20S> ^Review— Compromise decree in appeal 
varying lower Court's decree — Compromise in- 
consistent with pZeadiwgs.— Certain property 
was purchased by a father on behalf of his minor 
da ighct-r. Part o( the purcba^e-tnoney having 
been piid, by the father, for the Oalatica due, 
m trtgiged the property purchased andexccuted 
a morcgage-ueed in favour of the vendor. The 
inoiiey due not having been paid, the vendor 
iusiitateJ a suit upon the bon-l against the 
father person illy and as the guardian of his 
daughter. He did not, however, ask for any 
relief agiiust the mortgaged property. The 
father aimitte 1 his liability to pay the debt 
and a personal decree was ptssed agiinst him 
alone. He then preferred an appeal to the 
Sudder Adavvlut Court on the ground that bis 
daughter ought to have been joined in the 
decree, and, in the course of the appeal, entered 
into a compromise with the pliintifi to the efiect 
that the plaint id should proceed againsttbemort- 
gagedproperty in the first instance and levy from 
the appellant only the balance of amount that 
might become due thereafter. The Sudder 
Adawlut Court passed a decree in terms of the 
compromise, thus varying the decree of tho 
first Court. Upon the daughter attaining her 
majority, and being mtrried, she and her nus- 
band applied to the High Court, which bad 
come into existence by that timi, for a review 
of the docision of tho Sudder Adawlut Court. 
Held, that the High Court had jurisdiction to 
re-bear. Held also that the compromise was 
tainted with the vice of having been made 
without the ptrty who was principally aSected 
by it being sufficiently repcesent-'d and was in- 
consistent with the father’s admission of liabi- 
lity to pay. The appeal to the Sadder Court 
by the father was really an appeal against his 
co-defendant, his own daughter. The Court 
exercised no uonirol over the compromise. 
Consequently, the compromise decree did not 
bind the daughter and she was entitled to 
obtain a review of the decree based upon the 
compromise. UNNODO D.\BBE v SIARIA 
Louisa Stevenson, 22 W.R. 290. P.C. 
[4ppr., 10 C.L.J. 420 = 13 C.W.N. 1197 = 2 
Ind. Cas. 129 ; R., 3l C. lU.] 

(204) — S. 77, Registration Act — Suitto corn-pel 
Registration-^Right of suit. — In the event of a 
refusal or neglect to a Imit the execution of a 
document, a suit would lie under a. 77 for the 
purpose of having the document registered. 
The Registrar is not a necessary par^y to such a 

suit, radha Kissrn Rowra Dakna v. 
ChOONEE LALL DUTT, 5 C. 443 = 5 C L.R. 
172. [F., 11 B. 691 ; R., 25 C. 93). 

(205) — Parties ^ Agent — Benamidar — Trans- 
fer of Property Act (IV of 18821, s. 41 — Re-pur- 
chase, coyidition for —Bona fide purchaser for 
consi^ration without notice. — Where, in any 
transaction, a person is an avowed agent or a 
benamidar for another, he is not a necessary 
party to a suit in respect of such transaction. 
A stipulation for re-purohase cannot he enforced 
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against a bona fide transferee for consideration 
without notice. MAUNGBvtav. MAUNG SaN 
Thu. 10 Ind. Cas. 779. 

See Abatement of suits, 9 A. 131. 

i See ACT XVII OF 1373. s 12. 9 0. 704 = 10 
I I A. 39. P.C. = 12 C.L.R. 395. 

' See ACT VI OF 1882. s. 58, 22 A. 410 = 

A. W.N. 190C. 139. 

I 

I 

Secretary of State or corooration for whose 
benefit land is acquired — If necessary party to 
a reference under Lind Acquisition Act— See 
ACT I OF 1894, S3. 18. 50. 13 C.W.N. 116 = 4 
Ind. Cas. 332, 

See Ben. ACT XI OF 1859, s. .37. 24 0. 334. 

Rule that same man oannot be plaintif! and 
defendant in the same suit — Applicability in 
India — See Ben. ACT VIII OF 1835. ss. 93, 
93. 2 Ind Cas. 597. 

Suit for declaration under Act I of 1895 — 
Secretary of State, whether a necesoary party. 
—See Ben. act l of 1895. l Ind. Cas. 313. 

See U.P. ACT XXII OF 1886, s. 138, 2 O.C. 
135. 

Suit to recover Chur lands claimed by Gov- 
ernment as an island and settled with defen- 
dants— See ALLUVION— FORMATION OF 

Churs OR Islands. 5 C L.R. 154. 

But not to the aooeal — See APPEAL — 

Decrees AND Execution of decrees. 17 

B. 49. 

Suit on mortgage, effect of non-joinder of 
the necessary parties — Objection as to non- 
joinder, raiaable on appeal — See APPELLATE 

COURT— Objections first taken in 
APPEAL, 18 A. 109= A.W.N. 1896. 7. 

Suit against two defendants — Decree exoner- 
ating one of them — No appeal by plaintiff 
against exonerated defendant- Exonerated do- 
fendant made liable on appeal by the other de- 
fendant — Power of appellate Court to make 
exonerated defendant liible - See APPELLATE 

Court — powers op appellate Court, 
27 A. 23 = 1 A.L J. 358. 

Suit by benamidar — Decision therein binding 
upon beneficial owner — See BenamI TRANSA- 
CTION-GENERAL. 1 O C. 697. 

Result of non-examination of — English and 
Indian practice — See BURDEN OF PROOF- 
GENERAL. 7 M L.T. 57=14 C.W.M. 295 = 11 

C. L.J. 172 = 12 Bom. L-R. 244 = 32 A. 140 = 

20 M L.J. 182 = 5 Ind. Gas. 549, P.C. 

See CHAMPERTY. 8 B.H.C. O.C. 1. 

See Charter Party, L.B.R. 1872—1892, 
658. 

Exonerated defendant whether party to suit, 

— Sw Civ. Pro. Code, 1908, s. 47, 2i M. 
45. 
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Pro. CODE. 1908.3.47,0. xxr, 
r. 90. 29 C. 682 = 6 C.W.N. 706. 

Suit for declaration of ownership in property 
sought to bo sold in execution— 5ge CiV. Pro 
Code. 1903. 0. XXI, r. 63. A.W.N. 1901. U. 

1908. O. XXI. r. 63. 

Right of party subsequently added to raise 
plea of limitation— See CiV. Pro. Code 
1908, O XXI. rr. 97. 99. 103, 7 M.L.T. 306 = 6 
Ind. Cas. 680. 

^^08, O. XXII. r. 4. 

11 0. 694. 

Suit instituted by Receiver -- Change of 
Receiver pending suit-Suit does not abate— 
Necessity to make new Receiver party to pro- 
ceedings — See Civ. Pro. Code, 1908. O XL 
rr. 1 to 3, 28 M. 157. * ’ 

See CO-CONTRACTORS. 26 C. 409 = 3 CW 
N. 271, TJ’.B. ‘ ‘ 

See CO.MMOX LAND, 108 P.R. 1889. 

Agreement between— Parties to a suit may 
agree that evidence taken in one suit may be 
URed in another— See CONSENT, 2 Bom. L.R. 
386 = 24 B. 591. 

See Contract— Illegal contracts, 22 

ii 861, 

Suit on a contract made by a firm maintain- 
able against some members only — See Con- 
tract ACT. 1872. 8. 43. 6 B. 700. 

Suit to recover debt due to partnership, repre- 
sentatives of deceased partner not neces-^ary 
parties to— Civ. Pro. Code. s. 26— See CoN- 
'[g^gA'^T^ACT. 1872. 8s. 45.46.9 A. 486= A.W.N. 

Co-sharers, mortgage of entire property owned 
K redemption brought by one co- 

sharer, necessary parties to— See Co-SHAREUS 
—SUIT BY CO SHARERS. 9 B. 128. 

Co-sharera— Suit for separate share of rent — 
Kabiiliyat— See Co-SHARERS— SUIT BY co- 
SHARERS, 12 B.L.R. 293, Not 0 = 16 W.R. 

Enhancement of rent of a joint tenant by 
sjogle share-holder — Parties to Suit — See CO- 

sharers— Suit by Co sharers. 7 C. 751. 

Co-sharers, 

1 / i . R. 1879, 

aned unnecessarily — Costs — See CUS- 

TOMs. Punjab — Inheritance. 19 P.L.R. 
1912 = 32 P.W.R. 1912. 

Doolaratocy suit by reversioner — Parties — 

Declaratory decree, Suit fob- 
adoptions. 7 U. 401. 

Declaratory Decree, Suit for— 

™^aration of title. 21 M. 373, 15 C. 

Alienation by widow-Right of daughter’s 
8on to join as plaintiff with bis mother to 
y*® aliooatioD— See DECLARATORY 

DECREE, Suit for— reversioners, 10 M.l. 


Parties to Suit — continued. 

1 ■ — General —confinued. 

See Decree — alteration or Amendment 

OF Decree. 2 C L.R. 461. 

See Decree— DEC liEE. Form of. 3 b l 
R. A.C. 23 = 11 w R. 361. 

Suit in ejectment— Parties alleging lease 
from Government — Government whether 
necessary party —See EjecT.MENT, SUIT FOR. 

2l 6, t2'20i 

See Execution of decree —Miscel- 

LANEOUS, 30 C. 142 = 7 C.W.N. .305. 

Meaning of the term —See GUARDIAN— 

Appointment of Guardi vns 13 own 
U 82. P.a = 10C.L.J. 318 = 6 A LJ.822 = U 
Bom. L.R. 1225 = 6 M.L-T. 279=19 M L.J. 

Hindu law— Mitakshara— Joint f.amily con- 
sisting of father and minor son— Mortgage by 
father— Mortgagee’s suit against father whether 
binding on minor son— See HINDU LAW— 
ALIEN.ATION. 27 C. 724=4 C.W.N. 701. 

See Hindu Law -alienation. 8 M. 75. 

Law— Joint family — Mortgage by 
latner— Sons if can b** made part-ie.s to suit on 

mortgage— See Hindu L\w— Debts 24 a 
459 = A.W.N. 1902. 123. 

Suit by manager on contract -Knlos for 
joinder of -See HINDU Lvw— J oint FAMILY 
4 S.L R. 2 = 7 Ind. Cas. 584. 

In suits on behalf of a member of a joint 
fimilv all members must join as parties —See 

Hindu Law— Joint Family, 9 Bom. L.R. 

^ X aO< 

Trade debt — Bond in favour of one co-par- 
cener— Suit by obligee— Non-joinder of other 
co-parceners — See Hindu Law— Joint 

Family, 7 A. L.J. 1GI=32 A. 183 = 5 ind. 
Cas. 767. 

Persons of whoso interest a mortgagee has had 
notice would not be bound by the mortgage 
decree unless they were parties to the suit by 
the mortgagee— See Hindu Law— Joint 
Family, 3 C.L.J. 12. 

Hindu Law— Mitakshara-Infiint’s interest in 
Joint farnily busiooss-Suit by managing 
member— Plea of non joinder of parties— See 

Hindu law— Joint family. 26 c. 349 = 3 

C.W.N. 190. 

Partnership— Joint Hindu family — Suit by 
one member for debt due to firm — See HINDU 

Law-Joint family, ha. 264 =awn 

1886,89. A.w.n. 

See Hindu Law— joint family 20 B 
435. 

Hindu idol or deity — Juridical person — 

1 arty to suit — See HINDU LAW — RELIGIOUS 

Endowment, 6 C.W.N, 178. 

See Hindu Law — Widow, 30 P.L R 

1901, 23 C. 636. t'.u.ti. 
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Parties to Su/f -continued. 

1.— General — continued, 

Beuefici>iry joined as co-plaintiff on appeal 
when plaititiff-trustee surrenders decree — See 

Hindu templk, i2 c w.n 046, p.C.= 4 M. 
L.T. 101 = 8 C.L.J. 230 = 31 M. 236=10 Bom. 
L.tt. 781 = 19 M L.J. 387 = 35 I. A. 176. 

See INSOLVENCY— Miscellaneous, 16 b. 

45-2. 3 A. 799. 

Suit against Secretary of State— Nominal 
defendant- See JURISDICTION — CAUSES OF 
JURISDICTION. 14 C 256. 

See JURISDICTION OF CIVIL COURTS. 9 
A. 394. 

Objection as to defect of — Failure of plain- 
tiff’s attempt to defeat objecttou — Prayer in 
second appeal to join party, not to be allowed 

—Nee Landlord and tenant— Payment 

OF RENT BY TENANT. 5 Ind. Cas. 105 = 11 
C.L.J. 601. 

See Leave to Sue, ii c. 213. 

Joinder of— Suit originally against some of 
several promisors — Subsequent joinder of 
others, effect of. a-; regards limitation — See 
Limitation ACT. 190-t, s. 22, 116P.L.R. 1905 
= 81 P.R. 1905. 

Nee LIMITATION ACT, 1909, arts- 132. 147, 

L, B.R. 1872 — 1892, 555. 

Suit for recovering property redeemed, neces- 
sary parties to — Possession by redeeming co- 
mortgagor, not .adverse to other co-owoers— 
See Limitation act, 1908. an. i44 ii b 
425. 

See Lis pendens, ll B.H.C. 64. a. W.N 
1885, 242. 

See Lunatic, 6 W.R. iis. 

Whether Crown is a necessary party in 
suit relating to mosque -See MahoMEDAN 
Law— WaKF, 13 C.W.N. 26. P.C. = 4 M.L.T. 
Special, p. 25= I Ind. Cas. 314. 

Devasom— Suit by uralars— All must bo par- 
ties — See Malai^ar law — Endowment 9 

M. L.J. 312. 

See Malabar L.aw — Endowment 2 

M. 167. 

Malabar Law — Suit by one uralan for redemp- 
tion without consulting other uralan— Co- 
uralan made defendant— Maintainability of 
suit— See Malabar Law— Mortgage 24 
M. 296. 

For sale of mortgaged property by prior 
incumbrancer — Non-joinder of puisne mortga. 
gees, effect of— See MORTGAGE— GENERAL 
64 P.R. 1908 = 132 P.W.R. 1903. 

Decree on mortgage-bond — Purchase of 
equity of redemption not made party to suit — 
Effect— See MORTGAGE — GENERAL, A. W.N. 
1887, 188. 

Decree for redemption — Appeal by some 
defendants alone— Other defendants necessary 
parties to appeal — Practice — See MORTGAGE 
— Redemption, 6 M.L.T. 346. 


Parties to Suit — continued. 

!• — General— continued. 

Who are proper parties in a redemption suit 

—See Mortgage— Redemption, 2 ind. 

Cas. 662. 

Non-joinder of— Effect — See MORTGAGE — 
Redemption, 3 Ind. Cas. 29i. 

See Mortgage— redemption, i3 a. 315 

= A.W.N. 1891, 90. 8 C. 79 = 9 C.L.R. 173 = 
lOC.L.R. 113. 4 C.W.N. 507, 5 C.W.N. 83. 

Tiansferees of purchaser from mortgagor, 
necessary parties to suit by mortgagee — Right 
of redemption of transferees not impleaded— 

See Mortgage — Sale of Mortgaged 
Property. 21 M. G4 = 8M.L J.21. 

Right of sale of mortgaged property — Suit 
to bring mortgaged property to sale — Necessary 
Parties — Prior and suofoquent incumbrancers 

— See Mortgage— SALE of Mortgaged 
Property. 13 a. 432, F.B. 

See Mortgage — Sale of Mortgaged 
Property, 9 a. 68. F.B.. 4 C.W.N. 452. 

First and second Mortgages — Suit by first 
mortgagee — Second mortgagee not made party 

— Effect — See MORTGAGE —MISCELLANE- 
OUS. A. W.N. 1887, 97. 

Mortgage-decree obtained by puisne mort- 
gagees — Sale of mortgaged properties — Suit to 
establish priority and enforce subsequent mort- 
gage — Intention to keep the previous mortgage 
alive— S^’e MORTGAGE — MISCELLANEOUS, 

2 C.L.J. 574. 

Prior registered mortgage — Equity of re- 
demption — Subsequent mortgage — Parties to 
be impleaded in suit bv prior mortgagee — See 

Mortgage -MISCELLANEOUS. 8 B. 168. 

Suit for specific performance and possession 

— Subsequent purchaser— Misjoinder — See 

Multifariousness, 18 M. 415 = 6 M.L.J. 

164. 

Person only indirectly interested — Whether 
necessary party — Power of Court— PAR- 
TIES to Suits -ADDING Parties to Suits, 

6 Ind. Cas. 36. 

Addition and substitution of — Suit for ac- 
counts— Mistake of fact or law — See PARTIES 

to Suits — adding Parties to Suits. 12 
C.L.J. 637 = 8 Ind. Cas. 87- 

Suit for partition by putnidars against dur- 
putnidars of co-putnidars — Who are necessary 
parties tosuit— PARTITION— GENERAL, 

7 C.L.J. 449 = 12 C.W.N. 670. 

See Partition— Right to Partition, 6 

W.R. 192. 

t 

Parties to a suit regarding partnership shares 
— Award of ineerest— .Sed PARTNERSHIP — 

Suits Relating to Partnership. 18 C. 
616, P.C. 

See Partnership— Suits Relating to 
Partnership, 25 A. 378 = a.W.N. 1903,76, 

21 B. 412. 
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pQrties to Suy/— continued. 

1. — General— coniinwed, 

See Plaint - Form and Contents of 
Plaint, lo B.H.C. 182. 

Land in possession of village community — 
Delivery to defendant by Government — Suit 
for possession— Secretary of State whether a 
necessary party— S^£ POSSESSION — SUIT FOR 
Possession. 6 Ind. Ca^. 419 = 8 M.L.T. 248. 

See Possession— Miscellaneous. 4 C. W. 

N. 297. 

Pre-emption— Sale of a pre-emption decree — 
No cause of action for a fresh suit — Parties- - 
Vendor not a necessary party — Abatement of 

appeal— P re-emption— General, 134 
P. L.R. 1902 = 94 P.R. 1902. 

See Pre-emption— Miscellaneous, 134 
P.H. 1889. G A.L.J. 926=32 A. 14=3 Ind. Cas, 
735 = 6 M.L.T. 300. 

See Privy Council, Practice of— Mis- 
cellaneous, 17 c. 693, P.c. 

Appellate Court’s power to add — See PRO- 
RATE -GENERAL. 12 C.L.J. 91 = 6 Ind. Cas. 
912. 

See Receiver, 19 B.83. 

See Registration act, 1908. s. 27, 8 B. 
269. 

See Religious Endowment, i B.H.C. 

App. 9. 

See Remand, l Bom. L.R. 29. 

In rent suits— See RENT, 6 Ind. Cas. 570 = 

12 C.L.J. 267. 

See Rent, Suit for, 2 B.L.R. a.C. 237 = 
11 W.R. 120. 

Wrong admission in plaint that certain per- 
sons were parties to a previous litigation, not 
binding on plaintiffs— See ReS JUDICATA-- 

Miscellaneous, 6 A.L.J. 627 = 2 ind. Cas. 
687. 

Hearing of case on merits in the absence of 
—See Revision— General, 56 P.L.R. 1909 
= 59 P.W.R. 1909 = 4 Ind. Cas. 550. 

Party to a suit, addition of, in second appeal 
—Practice — See ROAD, 5 M.L.T. 225. 

See Sale — Sale by auction, l B-H.C, 

20 .. 

Suit by auction-purchaser to eject a stranger 
in possession — Whether judgment-debtor is a 
necessary party— See SALE— SALE IN EXE- 
CUTION OF DECREE —GENERAL, 2 8. L.R. 80. 

See Sale— SALE in Execution of De- 
cree-Setting ASIDE Sale, 19 C. 683 = 19 
I.A. 166. 

See Special or Second appeal— Right 
OF Special APPEAL. 6 W. R. 215. 

Claim of private right by plaintiff over land 
—Claim of public right by defendants — Who 
are necessary parties— See SPECIFIC RELIEF 
act, 1877. 8. 42, 6 Ind. Cas. 46. 

0. VII— 66 


Psrties to So/^- continued, 

1 • — General — concluded. 

See Specific Relief act, 1877, s. 42. 

25 P. L. R. 1900. 

Registration of subsequent mortgage bow 
far notice to prior mortgagee— Registration Act. 
1877. s. 50— See Transfer of Property 
ACT. 1882. ss. 3. 85. 16 A. 478, P,B.=A W.N. 
1894, 151. 

Waiver of objection as to want of — See 

Transfer of Property act, 1882, s. 44 
3 A L. J. 474 = A. W. N. 1906. 199. 

2. — Adding Parties to Suits 

See Limitation act, 1903, s. 22. 

(U — Addino parties not interested in the suit 
— Practice- — It is not the practice of the Indian 
Courts, even if they have the power, to add 
parties to the record who are not interested in 
the suit. Haji Jakaria v. Ha.I 1 CASIM, 1 B. 
496. 

(2) — Parties — Who can be joined as defend- 
ants. — Those persons only should be joined as 
defendant.s in a suit, who>o claims are nece.ssary 
lo be taken into consideration before deciding 
on the plaintiff’s title. FerGUSSON v. The 
Govern.ment, 9 W.R. 158. 

(3) — .4c£ VIII of 1859. s. Ti—Object of Code — 
Discretion-— 'The objr-ct of the Civ. Pro. Code 
is to simplify and shorten litigation in Courts. 
S. 73 of Act VIII of 1859 is expressly enacted to 
avoid DcedlcirS litigation, and there are cases in 
which the Judge exorcises the discretion vested 
in him under that section, even if the plaintiff 
omits to ask him for it, as for instance where 
it is necessary to make plaintiff’s co-parceners 
defendants. MOTEE ClIUND DOSS v. MOOR- 
ULEE DHUR Doss, is W R. 432. 

(4) — Civ. Pro. Code, 1859. s. 1^— Addition of 

parties. — S. 73 must be construed liberally, 
and when necessary adopted cy pres to tho 
requirements of the High Court in its ordinary 
jurisdiction. Whore in a suit a preliminary 
decree has been passed and tbo matter has been 
referred to the Commissioner’s office to have 
accounts taken and property sold, and therefore 
no final decree can be made until after his report 
has been submitted to the Court, the Court is 
competent to add fresh parties. Vakatchand 
Lak.michand V. The advocate General 
8 B.H.C.. O.C.. 96. [R., 8 B. 323. J 

(5) — Act VIII of 1859, s. 73 — Whore there is 

no right of suit in tbo plaintiff, the suit should 
be dismissed and tho introduction under this 
section of another person as plaintiff cannot 
cure this defect- A decree in favour of both tho 
plaintiffs does not admit of execution. SUR- 
RAIYAR V. Kristnaiyar, 1 M. 383. [F., 18 

M. 250, 20 B- 537 ; Appr., 11 A. 104=A.W.N. 
1888, 287, 32 C- 1060 = 9 C. W.N. 847=2 C.L.J. 
396; R.. 8 M. 175, 10 A. 425 = A.W.N. 1888, 
157. L.B.R. 1872-1892. 617.] 

tG)—Act VIII of 1859, s. T6— Making third 
parties defendants.—^. 73, Act VIII of 1859, 
does not enable third parties not likely to be 
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Psriles to Suit — continued. 

2 — Adding Parties to Soits—continued. 

affected by the result to come into a suit, and 
raise new questions which do not properly arise. 

Padmalochan Sen v. Lal Grand Gupta 
1 B L.R., S.N., 26 = 10 W.R. 283. [E., 3 B.L. 
R.. A-C., 23, J 

n)~Act VIII of 1859. s. 73-Scopc— s. 73. 
Act VIII of 1859, enables a Court to add to the 
list of plaintiffs or defendants any persons in 
whose abs-ence the subject-matter or the claim 
cannot be fully investigated and disposed of 
or who are likely when added as parties to be 
affected by the result of the investigation and 
determination of the question in the cause. 

Nga Thaya V. Mikhan Mhaw, 5 B.L.R. 
371 = 13 W.R, 443. 

(8) Act Vni of 1859, s. 73 — Discretion of 
Court in adding defendants under, not to be 
interfered with unless unjudicial or wrong.~ln 
this case, the defendant purchased, at an 
auction-sale in execution of a decree held by 
Government, the right and interest of the 
judgment debtor in certain lands. The present 
plaintiff appeared in the execution proceedings 
and claimed the land under a prior sale from 
the judgment-debtor, but his claim was disal- 
lowed. He then instituted this suit to establish 
^tle, and got a decree from the lower Court 

On appeal It was urged that thesuitwas in- 
complete ID Its frame, as the Government had 
not been made a party, although both the lower 
Courts were specially prayed to add the Govern- 
ment as a defendant under s. 73 of Act Vlfl 
of 1859; but it was held that the Court has 
clearly a discretion as to adding or not adding 
defendants under the said s. 73. »nd the 
exercise of such a discretion cannot be interfered 

with by the appellate Court unless there has 

been an exercise of it manifestly unjudicial 
and wrong. In the present case, the lower 
Court could not be said to have wronelv 
exercised us discretion in not having made the 
Government a party. The plaintiff sought no 
relief against Government. The suit was quite 
complete without the Government, and the 
Crovernment was not necessarily affected bv 
any decree made. Gyaram Seal v. Issue 
OHUNDER CHUCKERHUTTY, 2 W.R. 158, 

Code (Act X of 1877). 32. 34.-No person 

can be added as a plaintiff without his coLent ; 
the proper course is to make a party, objecting 

IflR- * «i®fendant. [R., 9 A. 
486 A.W.N. 1887, 133.J Under s. 34. Civ. 
^rO; Code, all objections for want of parties or 
for joinder of parties who have an interest in 
the suit, should be taken at the earliest possible 
opportunity, and iu all cases, before the first 

hearing. Uma SundariDasi v. Ramji Had- 

C.L.R. 13. CCons., 156 P.R. 

losu, jr,i3*j 

{lOj—Addition of parties— C.P.C; 1877, s. 32. 
No patty should be added either ae plaintiff or 
defendant in a suit unless he has. in either oi 


Parties to Szi/#— continued. 

2.— Adding Parties to Suits— confined. 

such capacities, an identity or community of 

interest with that party in the litigation on 

whose side he is to be ranged, in the questions 

directly arising out of and incident to the 

original cause of action. Where, therefore, two 

persons claiming adversely to one another as 

heirs of the same person, deceased, filed two 

suits against the same defendant, and each of 

them was, on hi? application, made a defendant 

in the other suit, held that, as the priority 

of rights of these plaintiffv? inter se was not 

in issue in either suit, and the presence of 

the added defendants was not necessary to 

effectually and completely adjudicate upon and 

settle all the question.? involved in the suits, 

such addition of parties was improper. 

NARAINI KUAR V. DURJAN KUAR, NARAINi 

KUAR V. PlAREY Lal, 2 A. 738. (7 W.R. 202, 

8 W.R. 15. 10 W.R. 369 = 3 B.L.R., A.C.. 28. 

4 C. 355, F. and Appl.) [ft., 8 A. 91. 10 A. 223, 

P.B., 118 P.R. 1890, 5 O.C. 94, 2 L-B.R. 
246 } 

DismissaZ or addition of parties — 
Revenue Court, power of -Act XVIII of 1873 
(iV. W.P. Rent Act), s. lOG-Civ.Pro.CodeWS'l'J), 
s. 32 Although the provisions of s. 32 of the 
Civ, Pro. Code, 118771 have not been declared ap- 
plicable by the N. W. P. Rent Act to the proce- 
dure of Revenue Courts, still a Revenue Court, 
whether of first instance or of appeal, does not 
act illegally in allowing an amendment of the 
plaint ; and the addition of parties, where 
the same is required for the ends of justice, is 
consonant to judicial practice, and not repug- 
nant to the provisions of the Rent Act. SHIR 
GOPALv, BALDEO SAHAI, 2 A. 264. 

f^2) — Plaintiff, addition of, after commence- 
ment of suit — Bona fide mistake, institution of 
suit through — Code of Civil Procedure, s. 27. 

The original plaintiffs claimed title to the 
property in suit under a tamliknam a executed 
in their favour by their father, B. The defend- 
ant denied that the plaintiffs b.ad any title to 
the property in suit ; be did not plead that tbe 
tamliknama did not cover the property in suit 
and did not at any time ask for an issue as to 
the effect of the tamliknama. In the course 
of the arguments, the defendant contended 
that the plaintiffs had acquired no title to tbe 
property in suit from their father, firstly, 
because the property in suit was not included in 
the tamliknama, and secondly, because posses- 
sion had not pa.ssed upon the execution of that 
document. B then presented a petition that be 
might be added as a plaintiff, and his sons made 
tbe same request. Upon tbe facts of tbe ease, 
the Court held that the suit was commenced 
as it was through a bona tide mistake on the 
part of tbe plaintiffs within the meaning of 
s. 27 of the Code of Civil Procedure. Held for- 
ther* that the case fell within a. 27 which 
allows an addition or sabstitotion of a plain- 
tiff “ at any stage of the ease ” and that B nas 
rightly added as plaintiff. ABDUL W4HID 
Khan v. Sadip ali Khan, 7 0. C. 193. 
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Parties to Su/r— continued. 

Adding Parties to Suits — continued. 

(13) — Application to be made a defendant — 
■Ciy. Pro, Code, s. 32. — Z died in August 1893. 
In August 1896, his brother filed a suit against 
his other brothers and sisters, praying that his 
share in the e.state of the deceased might be 
decreed to him by administration and actual 
partition. The issues were fixed in November 
1896. The first Court dismissed the suit ■ on 
appeal that the decision was set aside in Febru- 
ary 1898, and the suit was remanded for dis- 
posal on the merits. In April 1898. F. the wife 
of one of the original defendants, applied to be 
made defendant in the case under s. 3-2, 
Civ. Pro. Code. Held, that the applicatioo, 
seeking to alter the entire character of the 
pleadings, was far too late and could not 
be granted. MOH.lMUAD Zaki ALI KHAN v. 
Mohammad Jafer ali Khan, 2 O.c. 25. 

(14) — Ciu. Pro. Code, 1982. s. 32— Suif by 
plainliQ having no interest in subject-matter — 
Subsequent joinder of person hai'ing interest as 
co-plaintiff — Right of action. — A suit would bo 
good only if the plaintiff has some interest in 
the suoject matterof the suit at the time of the 
institution thereof. The subsequent joinder of 
a person having such interest as co plaintifl 
cannot alter the plaintiff’s position or confer on 
him any right of suit. BHANU v. Kashinath, 
20 B- 837. (I M. 383, 6 C. 370. R.) iDtsappr., 
12 C.L.J. 537; R.. 1 O.C. 10. 3 O.C. 347; D., 
25 B. 433, 7 O.C. 193.] 

(15) Civ. Pro. Code, s. 32 — Power of Court 
to add parties. — A material question com- 
mon to the parties and to third parties should 
bo tried once for all. and to secure this result 
the Court has a discretion to add parlies, which 
it should exercise, unless by the addition of 
new parties, either of the parties already on re- 
cord would bo prejudiced or hindered of their 
remedies. VYDIANADA v. SiTARAMA. 5 M. 62. 

U8 P.R. 1990; F.. 1 L.B.R. 252, 13 C. 
90. 17 M. 122, 2 L.B.R. 245.] 

of parties upon their own 
application— Civ. Pro Code, s. 42.— A Court 
may, in the exercise of its discretion, under 
8. 32 of the Civ. Pro. Code, add a party to 
a suit upon his own application. Rahraba 
KHANUM V NOORJEH\N BEOUM. 13 C. 90. 

(8 B. 323, followed.) [R., 21 C. 539.} 

fl7) -Ciw. Pro. Code (Act VIII of 1859), 

M ^det XIV of 1882) — Joinder of parties 

Notwithstanding the fact that the result of 
a suit might affect a third party, not a party 
to the suit, auoh third party ought not to be 
made a party unless he is entitled to, or claims 
^me iiiterosc in, the subject-matter of the suit. 
KOEGLER V. PROSONNO COOMAR CHAT- 
TERJEE, 2 C. 472. 

V<^rt%es—Civ. Pro. Cede (of 
0(7), 8. 32. — for partition — Mortgagee at 
interest of co-oioner, ndduian of. as pnrfp.— The 
a ove section does not contemplate any appli- 
^tion to the Court by the person proposed to be 
ded. [R., 13 0. 90.] The mortgagees of the 


Parties to SuV/— continued. 

2. -Adding Parries to Suit8-conRnj«(i. 

right, title and interest of the plaintiff in a suit 
tor partition of joint family property need iv t 
be added as parties to the suit under s. 32 nf 
the Oiv. Pro. Code, their presence nor. be-rg 
necessary * to enable the Court effectually and 
completely to adjudicate and settle all the 
quenions involved in the suit. MOHIN- 
DROBHOOSUN BiGWAS v. SHOSHEE PHOO- 
SUN Biswas. 5 C, 882. [R., U8 P.R. 1890, , 


(19)-Cil;. Pro. Code. s. 32.-Porty added 
after decree. It is unusual and inconvenient, to 

allow a person, who might have applied before 
decree, to be joined as co-plaintiff after decree 
even if it be lawful to do so. where no interest 
has devolved and no interest has been created 
since the institution of proceedings. Oun>rp ■ 
Whether s 32. C. P. C.. does not give adis- 
cretionary power to a Court to add parties at 
any stage of a .suit, even after adjudication of 
the question raised in the suit. Lingamm^L 

y \ENKAT\M.\IAL. 6 M. 227. [Disc., 32 C. 
483* J 


J — Joinder of 

new defe7idant.-~ThovRh the plaint contains 

DO prayer for relief against a person who on 
the pleadings in the case, ought to have ’been 
made a defendant, the Court is justified in 
ordering, under s. 32. Code of Civil Procedure 

.i* * en dan t . so as to 

avoid a multiplicity of suits. Thirtha^amt 
V. GopAEA, 13 M. 32. AhAiii 


(21)— Ctu. Pro. Code, 1882. ss. 32 1 = 0 T 
r. 10(2) neio Codo.108 (=O.IX. r. 13l-~Powerto 
add parties exerciseabU even after re-instate- 
merit of suit . — The Court can exercise the dis- 
creuonary power vested in it under s. 32 as 
regards the addition of parties, even after a 
suit has been ro-instated on an application 
unders. 108 made by one of tbo defendants 
who had not boon served with notice of the suit 
The Court, however, should be cautious in 
Similar 0^368, in ui^kin^ an order under s. 32 
The parties hero brought on, wore all in the 
same interest, being members of a joint Hindu 
family and parties interested within the 
meaning of s. 85, Transfer of Property Act 
Other cases might occur in which the interests 
might be conflicting. Tikan Singh v 

tain property which was sold under an order for 
sale in executioo passed by the first Court 
which had overruled bis objection, got an 
order m his favour on appeal to the High Court 
and thereon brought a suit against the decree- 
holders and auotion-purchasers. c’aiming the 
property from them, it was held (hat the first 
Court should not have, as it did. added as 
defendant, a third person who based bis claim 
on a title quite diflerom from that set forth 
m the suit, and tried, as between such new 
person and the plaintiff, an issue which was not 
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raised by the pleadings between the real parties 
to the suit. S. 32 of the Civ. Pro. Code, does 
not enable a Court to go contrary to s. lo of 
the Code, and to impose on the plaintifi to a 
suit persons as defendants whom he has .made 
no claim against and against whom he may 
never make any claim and who have no com- 
munity of title with the real defendant to the 
suit. Kalian Rai v. r.i.m katan, 18 A. 306 
= A.W.N. 1896. 72. [R., 5 O.C. 94, 38 P.R. 

1903 = 87 P.L.R. 1903.) 

*13) ^Parlies -Piocedure — Addition of defend- 
ants by Court — Added defendants subsequently 
mode plainti^s by Court — Aypeal — Civ. Pro. 
Code, s. 588. — Where a Court, having 
of its own motion added certain persons as 
defendants to a suit, subsequently transferred 
the names of such parties from the array of 
defendants to the array of plaintiffs, it was 
held that the lart mentioned order transferring 
the name.s was appealable. ACHAMBIT RaI, v. 
H.ansraj Rai, A.W.N. 1896, 101. 

(•24)— Ciy. Pro. Code, 1877, ss. 32. 34 ( = 0. 1, 
rr. 10 (2) and 13, new Code) — Addition of 
parties, when can be allowed. — 8. 34, Civ. Pro. 
Code, 1877. limits the defendant’s rights to 
object in respect if want of parties, to any time 
before the first bearing, but the second passage 
of 3. 3'2 leaves it open to the plaintiff “ at any 
time ’’ before the decree to obtain permission 
to add new’ parlies. Even in the case of 
defendants, cases might occur in which s. 34 
would not prevent even the defendant from 
objecting to the want of a proper party after 
the first bearing, viz., whereafter the first hear- 
ing and before decree a co-parcener or remainder- 
man or reversioner is born, or where a woman 
(who is a party) is married to a man who is not 
a party to the suit. The objection did not exist 
at or before the first hearing, and therefore could 
not have been made or waived by the defendant, 
and if he made it at the earliest opportunity 
after it came into existence, be would have 
satisfied the spirit of s. 34. RAND N. MODHE 
V. S. DONGRE. 5 B. 609. 

(25) — 0. 1, r. 10, Civ. Pro. Code, 1903- Adding 
of parties to sxiit-Person only indirectly interest- 
ed-Power of Court — Jurisdiction, question of — 
The addition of persons, who are only indirectly 
affected and not directly interested in the 
issues between the plaintiffs and the defendant, 
as parties to the suit, is a question of jurisdic- 
tion ; and the Court has no power, under O. I, 
r, 10 of the Code, to add persons only indirectly 
interested as parties to the suit. PANDIT RUP 

Chand V. Fateh Chand, 6 Ind. Cas. 36. 

(■26) — 0. 1, r. 10 cl. (3), Civ. Pro. Code, 1909 
— Land Aeguisifion Act (I o/l894), s.53 — Party, 
addition of —Revenue-sale, purchaser of — High 
Court revisional power of. — During the pendency 
of proceedings before a Land Acquisition Collec- 
tor. the property acquired was sold for arrears 
of revenue. The sale was confirmed after the 
Collector had made his award. At the instance 
of the defaulting proprietor, the CoUeotor made 
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2. — Adding Parties to Suits — continued, 

a reference to the Civil Court, upon a question 
of apportionment of the compensation. The 
purchaser applied to the Civil Corurt to be 
made a party to the proceedings but his applica- 
tion was refused. Held ! that the purchaser at 
the revenue sale was entitled to be made a party 
to the proceedings, but he could urge only such 
objections as might have been taken by the 
defaulting* proprietor. His special right, if any, 
as a revenue sale purchaser, must bo asserted 
in a separate suit |34 C. 451, 12 C. W. N. 93. 
12 C W. N. 985, D.). Held also: that, when 
the Court below has improperly refused to join 
a person as a party to the proceedings, it is 
competent to the High Court to interfere. 
PROMOTHA Nath mitra v. Rukhal das 
ADDY. 11 C.L.J. 420 = 6 Ind. Cas. 546. (21 C. 
539, F.\ 13 C. 90, D.) 

(27) — Death of respondent after hearing 6ui 
before judgment — Practice — Addition of neces- 
sary parties. — The respondent, a widow and 
heir, died pending an appeal to the Privy Coun- 
cil after it has been argued and in consequence, 
the inheritance ceased to be represented in the 
suit and there was no person, in whose presence 
the accounts directed against the widow could 
properly be taken. The Privy Council added 
the testator’s heir to the record and thought it 
unnecessary to delay the decree, but let it rest 
with the plaintiff to apply to the Court below 
for all such parties as are necessary for this 
purpose to be brought on the record. SUREND- 
RA Keshav Roy v. doorga Sundar das- 
SEE. 19 C. 513=- 19 I A. 108. P. C. = 6 Sar. 130. 
[F., 21 A. 3U = A. W. N, 1899. 86 ; R., 21 B. 
314, 26 M. 101 = 12 M.LJ. 435, 6 C.L.J. 647, 
12 C.W.N. 597 = 8 C. L. J. 369.] 

{2%)— Practice — Parties — Persons not parties 
fosuif not to be added in appeal . — A person who 
is not a party in the original suit is not entitled 
to have himself added as an appellant in the 
appellate Court. R. WATSON AND CO v. 
Ranee Shurno Moyee, 9 W. R. 259. 

{29i— Civ. Pro. Code, 1982, ss. 32. 582- 
Apper.l — Appellant — Addition of party, power 
of Court to order. — There is no power in the 
Civ. Pro. Code, to make a party to the suit a 
co-appellant. The power given to the appellate 
Court, by combining S3. 3‘2 and 682 of the Civ. 
Pro. Code, 1832, would be to strike out the 
name of a patty, or to direct new parties to be 
added to the suit, whether as plaintiffs or de- 
fendants ; because, where the words “ plaintiff" 

“ defendant *’ and “ suit " are intended, as m 
Ch. XXI to include “appellant" “ respon- 
dent ’’ and “appe.al, ” the Code expressly pro- 
vides for it ; and there is no such provision in 
the present instance. VaSUDEV BaLKRISHNA 

V. Salubai. 10 B. 227. [fi.. 7 Bom. L.R» 

622.} 

(30) — Assignment of interest pending 
Adding assignee <15 pnrly. — After Che dismiss*! 
of the plaintiff’s suit, and pending a regular 
appeal to the High Court, the plaintiffs appli^ 
for leave to add the name of a party to whom 
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2.— Adding Parties to Suits 

a share of their rights in the subject-matter had 
been assigned subsequently to the dismissal of 
the suit in the Court below. The Court refused 
tbe application Jameela v. M\H0MED 
Hossein. Marsh 251 = 2 Hay 111. 

(31) — Appeal- Addition of respondent by Court 

-'Civ. Pro. Code, s. 559. -Where a suit 
against two defendants is decreed against one 
of them, the other being exempted, and tbe 
plaintifi does not appeal in respect of such ex- 
emption, the appellate Court cannot, in the 
appeal of the unsuccessful defendant, add the 
other defendant as a respondent and pass a 
decree against him. S. 559 of the Civ. Pro. 
Code does not empower an appellate Court 
virtually to make an appeal for a party who 
has refrained from availing himself of his 
privileges undrr the law, by introducing for 
him respondents as against whom he has not 
chosen to seek any remedy. Moreover, it can- 
not be said that the defendant who has been 
exempted was interested in tbe result of the 
appeal, as his position was already secure by 
the fact that there was no appeal as against 
him. ATM.a Ra.M V. BaLKKISHEN, 5 A. 266 = 
A.W.N. 1883, 24. 25 C. 5()5, 26 C. 109; 

Not F., 31 C. 643. P.B. = 8C.W.N. 496; F.. 27 
A. 23 = A.W.N. 1904, 155=1 A. L.J. 358. 31 M. 
442=18 W.L J 452 = 4 M.L.T. lOl; R., 13 A. 
78. 26 C. 114, G O.C. 159; D., 18 B. 520. 3 Bom. 

L. R. 172.] 

(32) — S. 559, Civ. Pro. Code, 1882— Add- 
ing respond€7it — Power of appellate Court. — It is 
quite open to tbo appellate Court, with refer- 
ence to 8. 559, Civ. Pro. Code, to add a party as 
respondent to an appeal when no appeal bad 
been made against him. The exercise of the 
power under a. 559. is not limited by the provi- 
sions of the Limitation Act. UPENDIlA Lal 
Muker.jee v. giuindra Nath Muker.iee. 
25 C. 565 = 2 C.W.N. 425. (9 C. 355, 18 B. 520. 
R.\ 5 A. 266. D.] [P., 26 C. 109, 35 C. 538 = 12 
C W.N.720; R., 26 C. 114. 17 P.L.R. 1901 = 23 
P.R. 1901; D., 16 G. P.L.R 42. 30 C. 655, 31 C. 
C43 = 8 C.W.N. 496. F.B : Not F., 31 M. 442 = 
18 M.L.J. 452 = 4 M.L.T. 104 ] 

(33) — Second appeal, when Court could add 
party lo-Civ. Pro. Code. 1882. $■ 559.— It is 
not competent to a Court on second appeal to 
bring in a person under s. 559, Civ. Pro. Code, 
as party-respondent, unless he had Ggured as a 
party to the Grst appeal, even though he had 
been a party in the original suit in tho Court 
of first instance. Chunni v. LalA Ram, 16 A. 

5 = A.W.N. 1893, 141. [Diss.. 19 M. 151 = 5 

M. L.J. 279, 6 O.C. 159.] 

(34) — Ciu. Pro. Code, ss. 32. 559, 587— 
Addition of parties in second appeal. — It is 
competent to the Court in second appeal to 
add parties who were defendants in tbe Court 
of first instance, though not brought on the 
record in tho lower Appellate Court. Paya 
MATATHIL APPU V. KOVAMEL AMINA, 19 M. 
lai. [P.. 6 0.0. 169.] 


Parties to -continued. 

2, — Adding Parties to Suits — continued- 

(35) — Ctu. Pro. Code, 1882, ss. 372, 582 ( = 
O. XXII, rr. 10,11, new Code) — Decree, appeal 
pending against — Creditor attaching decree, not 
entitled to be made party to appeal.— \n attach- 
ing creditor has no right to be heard as to tbo 
merits of the decree attached by him which is 
sub iudice in appeal, i.e , where the creditnrof a 
decree-holder has attached the decree agiinst 
which an appeal was pending, he is not entitled 
to be joined as a party respondent to tbe appeal 
either under s. 372 or under s. 582 of the (hv. 
Pro. Code. Wallis v. Smith, 51 L.J. E(j..577. 
D.) The test in such a case is whether the appli- 
cant is a person in whose favour or against whom 
a decree can be made in tbe appeal. CllAlL 

Behari Lal V. Rahmal Das 20A. 38 = A 
W.N. 1897, 194. 

(36) — S. 559. C:f. Pro. Code, ^882— Appel- 
late Court s Power to add parties as respon- 
dents.— It is quite open to the appellaie Court, 
with reference to s. 559, Civ. Pro. Code, 1882. 
to add a party as respondent to an appeal when 
no appe.ll has been made against him, when 
such person is “ interested lu t be result of tho 
appeal.” HUDSON v. BASDEO BA.II'YE. 26 
C. 109 = 3 C.W.N. 76. (5 A. 266. Diss.-, 0C.355. 
R.:25C. 565,2'’.) 12’., 3 Bom. L.R. 172. :)5 
C. 538=12 C.W.N. 720; Apvr.. 31 C. 643, P. 
B.=8 C.W.N. 496; R., 14 0- P.L.R. 46 ; 23 P. 
R. 1901 = 17 P.L.R, 1901, 28 M. 229=15 M. 
L.J. 212, 4 M.L.T, 104 = 18 M-L.J. 452 = 
31 M. 442.] 

(37) — Appellate Court, power of, in acting 

under s. 32 of the Civ. p^o. Code. — Procedure 

— Remand to the lower Court. — a per.son who 
has ueon a stranger to the suit in tbe Court of 
first instance, ought not to be brought on to tho 
record of an appeal, unless he is so brought on 
as a represomativo under the section relating 
to the bringing in of representatives in case of 
tho death of a party to the suit or the devolu- 
tion of title. When an appellate Court thinks 
it necessary to have as a p^rty before it, in ap- 
peal, a person not appearing in a representative 
capacity, and who is not a party to tho suit in 
the Court of first instance, it should remand 
the case to tho lower Court, and direct that 
Court to bring on the particular person as a 
defendant, orasa plaintifi if he consented, to 
give him time to put in bis defence and prove 
the same, and to try the issues raised between 
him and tbo opposite party. Mihin LaL v. 
liilTIAZ ALT, 18A.332 = A.W.N. 1906,91. [F 
1 L.B.R. 252, 2 L.B.R 277. 1 8. L.R. 90 ; 
R.. 23 A. 167, 32 C. 483. 69 P.R. 1906=118 
P.L.R. 1906.] 

(38) — Non joinder of parties— Effect of — 
Adding parties in appeal.— \\ ban the cause of 
action is jointly in favour of a number of persons, 
and not solely in favour of one, they must all 
be made parties. Failure to do so would 
involve the dismissal of the suit. [Appr 14 

A. 5Q4 = A.W.N. 1892, 104; D., 9 B. 311; R., 7 

B. 217, 17 B 6] Though, in some instances, 
parties are allowed to be added in appeal, yet 
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iQ a case, where the party seeking the addition 
elected to go to trial without the amend- 
liiciit, Che appellate Court may refuse to allow 
ihe addition of parties, DCLAR CHAND v. 
BALRiM Das. 1 A. 453. [R., 156 P.R. 1889. 
F-B.. 169 P.R. 1889, F.B.. 18 M. 33.] 

(J9l— Jcf IV of 1840— Viir of 1852. s. 14 
—Surtey award^Act IV of 1840, order of 
Magistrate under — Adjudication by competent 
o .cf/iori£. 2 /. —Neither an order by a Magistrate 
under Act IV of 1840 as to possession of lands 
nor an award by a surveyor is a decision by a 
competent authority. Where a phintifi sued 
in the Court of 13. for the recovery of certain 
lands aud the Uefendants objected that the 
lauds in question were not in the District of 
B. Held that the Court had power, under 
s. 14. Act VIlI of 1859, before it proceeded to try 
the suit, to enqui re and determine whether the 
irxods were in B or not. Tne rejection of a 
plaint under the same section cannot give 
jurisuictiou to a Court which does not other- 
wise posse.ss it. Hurronath Roy v. 

R-W. Scott, B L.R. Sup. 636, F.B. = 7 W.R. 

200 . 

(40) -— Act VIII of 1859, s. 73 — Suit to recover 
possession ^ 7 htrd parties in possession — Burden 
of proo/. — Where, in a suit to recover possession 
of certain land, the defendants denied their 
liability and repudiated all connection, alleg- 
ing the land to be in possession of third 
parties who were thereupon made defendants 
by the Court under s. 73 of Act VIII of 1859, 
it was held that these persons were distinctly 
interested both in the subject matter and in 
the result of the suit and were therefore rightly 
made defendants, and that, even if they were 
wrongly made patties, the onus would not, 
under the circumstances, be shifted, but would 
remain on the plaintifi. RaM Taruck Ghos- 
SAL V. RadHA BULLAB SlRCAR. 15 W R. 97. 

(41) — Possessory suit — Plea of land being par- 
tially iield by parties not before Court-- Par ties 
defendants. — In a suit for possession where de- 
fendants plead that the land sued for is 
partially held by third parties not before the 
Court, held that the Court ought not to 
insist on these third parties being added as 
defendants as against the plaintiff’s will who 
may like to relinquish, as against the original 
defendants, her claim to the property in which 
alone the third parties are interested. LaTOREE 

Bibee v. Buksh Ali, 24 W.R. 100. 

(42j — Application for the addition of a defend- 
ant— Civ. Pro. Code, s. 28. — On an appli- 
cation in time by the plaintiff, the alleged agent 
of the defendants, against whom relief is pro- 
posed to be prayed for in the alternative, can be 
added as a defendant under s. 28 of the Code, 
and on the authority of Child, v. Sf^nning.fL.R. 

6 Ch. D, 695). BUDREE DOSS v. HOARE 
Miller and Co., 8 C. 170. [R., L.B.R. 1893- 
1900. 61, 29 M. 60 = 16 M.L.J. 39, 31 M. 252 
=»ie M.L.J. 238.] 
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2, —Adding Parties to Suits — continued. 

(43) — Principal and agent — Swif against 
principal for acts of agent — Necessity for agent 
being made pat ty — Onus of proof . — VVhore one 
person sues anotOer as liable for the acts of the 
accredited agent of the latter, it is not neces- 
sary that the alleged agent should be mide a 
party to the suit. The onus lies on the plain- 
tiff to prove that the alleged agent was the duly 
accredited agent of the defendant in reference to 
the transaction the subject of the claim. HUT* 
TEE Ram V. GoviND Ram. 3 Agra 131. 

(44) — S,32 — Civ.Pro.Code,1882 —Power to add 
parties. Suit by Denamidar- Addition to plaint- 

— S. 32, C.P.C., is so wide as to meet cases 
of defect of parties. The power to add parties 
must be exorcised with reference to the inter- 
ests which those parties have at the time when 
the addition is being considered. It is impos- 
sible to hold that a suit by a benamidar can, to 
no extent, be properly instituted, although it 
may bo partially defective. Where a benamidar 
sued and afterwards the assignees were brought 
in, as plaintiffs under s. 32, the joinder was 
legal. BHOLA PERSAD v. RaM LaLL, 24 C. 
34. (6 C. 373, D.) [F., 22 B. 672; R,. 1 0.0. 

10, 13 C.P.L.R. 33, 21 A. 380 = A.W.N. 
1899, 130, 7 C.W.N. 229; D., 30 C. 265.J 

(45) — Benamee purchase — Mortgage by bena- 
midar — Suit by real owner against benamidar — 
Parties — Test of benami purchase— Purchase 
in name of infant son— Presumption. — Suit by 
a father against bis son to have it declared chat 
the property in dispute belonged to him. The 
plaintiff alleged that ho bad purchased tbe pro- 
perty with his own money in the name of bis 
son when tbe son was 2 or 3 years old, that bo 
bad remained all along in possession, that when 
he left for Mecca, he left tbe title deeds with his 
son and entrusted him with the management of 
his affairs, and that the son fraudulently refused 
to give back the title deeds. The son did not 
appear, but two persons who alleged that they 
were mortgagees from the son were made 
parties and they contended that the son was 
the real and beneficial owner of tbe property. 
These added defendants were not in possession 
of the property. Held that the lower Court did 
not exercise a sound discretion in allowing such 
parties to be added as defendants in the cause. 
Tbe criterion in cases of benamee purchases in 
India is to see from what source the money 
required for the purchase came. Where a father 
makes a purchase in tbe name of his infant son 
aged 2 or 3 years, and there is no suggestion 
that the latter has any separate funds of his 
own, tbe presumption is always in favour of 
the father that the purchase is benamee for 

him- akbur ali V. Mahomed Paiz buksh, 

15 W.R. 12. 

(46 ) — Act VIII of 1859, s- 77 — Amendment of 
plaint — Guardian of minor plaintiff arrayed as 
co-plaintiff. — Plaintiff’s deceased husband died 
leaving a son and a daughter. Plaintiff re- 
married and sometime after, her son also died. 

She then sued the step-brother of her deceased 
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husband for the estate of her deceased son. 
Plaintifi first instituted this suit as guardian of 
her minor daughter ; but, finding that she had 
a personal right in the estate claimed, and that 
she was likely to be afiected by the result of 
the suit, she applied to be made a oo-plaiutiS, 
and her application was complied with. Held 
that the character of the suit was not changed 
by the amendment, nor did it aflect the merits 
of the case or the jurisdiction of the Court, 
and that the lower Courts had rightly arrayed 
the plaintiff amongst the parties to the suit 
under s. 77 of Act VHI of 1859. Okhohah 
Soot v. Bheden Baraianee. lO W.R. 34. 

(47)— Cty. Pro. Code, Act VIII of 1859, 
ss. 73, 81,86, 246 — Attachment before judgment 

Claim Claimant made party to suxt. — Where 
t^he plaintiff applied for ibe attachment of a 
house before judgment as belonging to defend* 
ants, under s. 81 of tbeC.P.C., 1659. and a 
third party intervened claiming the house as 
belonging to him by purchase previous to the 
commencement of the suit, and the first Court 
le.. in the intorvenor under s. 73, and holding the 
sale to be valid, dismissed the claim as against 
the inlervooor, exonerating the property from 
the claim, held, that the intervener ought not 
to have been made a party under s. 73, but 
that his objection should have been entertained 
under ss. 86 and 246 of the C P.C., 1859. RaM 
RUTTUN DASS v. GOlilNO Dass, 2 Agra 141. 

Suit for specific performance of con- 
tract of sale of land — Subsequent purchaser 
intervening and made defendant. — Plaintiffs 
sued to enforce the perfr>rraance of a cont ract of 
sale of land, alleging that the defendant had 
received the coDBideration-moncy but had re- 
fused to execute the conveyance. A third 
party intervened alleging a subsequent register* 
fpu ‘^°°y®y^uce of the same property to bini. 
rho suit was dismissed by the Court of first 
instance, but wa.s decreed against both the 
parties by the lower appellate Court. Held, 
that the placing of the intervener as a defend- 
ant upon the record and the deciding of an 
issue between him and the other parties to the 
suit, was wholly irregular. The decision should 
therefore be so modified as to strike out the 
name of the intervenor from the decree and to 
reduce the decree to its proper dimensions as a 
simply in favour of the plaintiff against 
the defendant for the execution of fhe convey- 
ance. But the intervenor would not bo entitled 
to his costs as he brought this re.sult by hia 
own ill-judged intervention. GUDADHHUB 

CBATTER.JEE v. RAJ KrisTO ROY, 13 W.R. 
78. 

, con/ruefors— Suif for portion oj 

«of,— Where the whole of a mortgage-debt is 
ue to the persons claiming under the original 
mortgage, jointly and not severally, a person 
entitled to a moiety of the mortgage-debt can- 
not demand that moiety to bo paid, but this 

application to a case where 
ail the parties are before the Court, and the 
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matter can be fioally dealt with by the decree 
in the suit. KHADIR MOIDEN v. RaMA NAIK, 

17 M. 12 = 4 M.L.J. 48. [R.. 19 M.L.J. 221 = 5 
M.L.T. 209.] 

(50)— Joinder of defendant under s. 32 of the 
Civ. Pro. Code (X a/ 1877;— 0. XVl, Judica^ 
lure Act, els. \'d and — Inn suit for damages 
by a vendee of goods that the goods supplied did 
not correspond with the sample, the vendors 
could not apply lo have their own vendor, from 
whom they purchased on the same sample, add- 
ed as a defendant in the suit under s. 32 of the 
Civ. Pro. Code (of 1877), on the ground that 
the same question was involved as between 
them also, inasmuch as the original vendor’s 
presence was not necessary for the decision of 
the question involved between the parties to 
tho suit. [Appl. and F.. 2 A. 738: D., 27 C. 493; 
H., 13 0.90; 118 P.R. 1890.]— S. 32. Civ. Pro. 
Code, is taken verbatxm from cl. 13 of order 
XVI, which doc:> not allow of the original 
vendor, under such circumstance.^, being added 
as party, although such addition might bo 
possible under cl. 18 of the Order. MaHOMAD 
BADSHA V. NiCOL FLEMI.NG, 4 C. 355 = 2 
C.L.R. 330. 

{b\)—C%v, Pro. Code (1882), s. 372— C/tam- 
perior, application by. to be made party to suit 
"Asstgnmtnts to champrrtor, disputed. -A. person 
bad maae advances to the plaintifi for tho 
purpose o( carrying on tho .suit and had ob- 
tained ail asaigoment from her of bait her 
interest iu the suit. As it was alleged that the 
plainiifl was about to compromise the suit 
behind his back, he desired to be made a party 
therein as asbignee from tbo plaintiff. Tho 
as.sigumoDt was disputed by the plaintiff. Held, 
the assignee could bo allowed to bo a party 
only with the object of provouting bis interest 
from being prejudiced, and not to interfere and 
raise issues botwoou bimself and the assiguor. 

Sm. Rajaranee Dasee V. Debendra 
Nath Bhaw, 3 C.W.N. 754. 

(5il ) — Suit for removal of trustee — Issue a$ 
to mode of appointment — Necessary parties . — 

In a suit for the removal of the trustee of a 
temple and for the appointment of somobodv 
else in bis place, ibu plaintiff alleged that the 
cusloin was that the trustee was elected in a 
particular way, but tho defendant contended 
that succession to the office was by tho rule of 
primogeniture ; and one of the issues framed 
in the suit was as to who should be appointed, 
and whether any scheme for tho management 
of the debutter properties should bo framed, in 
case of the removal of tb© defendant, nkd, 
that the eldest son of the eldest son (then decea- 
sed) of the defendant who applied to be made 
a party should be added as a party to tho 
suit, and that his presence was necessary in 
order to decide tho matter effectively and com- 
pletely between the parties. Sailajananda 
Dutta JHA V. Umeshananda dutta Jha 
i C.W.N, 462. 
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f53) Stiit for damages for collision — Plaint 
originally presented against owners of ship, 
irhether could be subsequently amended joining 
ship ns defendant . — In this suit for damages for 
Iocs incurred by plaintiffs on account of a 
collision between their steamship and a steam- 
fihio of the defendants, the plaint wa« originally 
filed against the owners of the ship and not 
against the ship as well. PlaintiSs subsequently 
put in this application to amend the proceed- 
ings by adding the defendant's ship also as an 
additional defendant in the suit. Held, such 
amendment was permissible according to the 
practice and procedure of the High Court where 
it is often usual to make the ship and her 
owners defendants in cases of damage arising 
out of collision- There was no room for the 
contention of the defendants that in a proper 
case the initial proceedings cannot be so amend- 
ed as to bring them into the form which they 
would have assumed in the first instance had 
it not been for the supposition that the ship 
was not amenable to the process of the Court. 
The word “defendant" used in s- 28 of the 
Code was held to include a vessel which, for 
the purpose, should bo deemed as invested 
with a persona, and the amendment sought for 
by way of adding the ship as a defendant along 
with its owners who had alone been impleaded 
as defendants on the record at the time the 
plaint was filed, was therefore allowable. THE 

Bombay and Persia steam navigation 
Company, Limited v. Messrs Shepherd 
AND Haji Ismail Hossain, 12 B 237. 

— Suit by joint Mitahshara family — Dis- 
senting co-s/iarer.— Where a sum of money is 
due to a joint Mitakshara family, one of whom 
refuses to join in suing a debtor, the proper 
procedure for the other co-sharers is to sue the 
debtor for the whole amount, making the dis- 
senting co-sharer a defendant. GURU Pra- 
SHAD ROY V. RaS MOHUN MUKHOPHADYA, 

1 C.L.R. 431. 

(55) — Malabar Laiu — Suit by one of the co- 
uralars—l^on-hinder.~K co-uralar is entitled 
to be consulted and to be joined as a plaintiff, 
failing which, a suit by one of the uralars alone, 
the others being made defendant^!, is bal for 

non joinder. Parameshwaran v. Shan- 
GARAN. 14 M. 489. 

(56) — Malabar law — Civ. Pro. Code, 
s. 30— Joinder of parties — Decree agaijist 
Karnavan — Suif nnandrat’an— Res judicata.— 
Individual members of the tarwad, as regards 
tarwad property, have no rights vested in them 
separate from the tarwad, and they can only 
sue as regards t-irwad property in a suit, when 
all the members of the tarwad are either joined 
as plaintiffs or are made parties as defendants 
to the suit, or by following the procedure 
prescribed in s. 30 of the Code of Civil Proce- 
dure. [R., 9 O.L.J. 623]. A decree passed 
against the Karnavan can only bind the tarwad 
when it is shown by the record itself that the 
decree passed against him was in bis capacity 
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as Karnavan, and when the anandravans fail to 
prove that the decree debt is not binding on 
the tarwad. The nature of the debt is not 
res judicata in the subsequent suit. Observa- 
tions on the tarwad system. MOIDIN KUTTI 
v. ivRISHNAN, 10 M. 322. 

(57) -~Civ- Pro. Code, s 32 — Sui( by father 
for joint property — Transportation of father — 
5ons to be added as co-plaintiffs. — Where a 
father, the plaintiff in a suit for recovery of 
family property, was transported for life, the 
joinder of his sons as co-plaintiffs was not im- 
proper, having regard to the fact that sons are 
co-owners with the father in the ancestral 

estate. Narakka v. Narayana. 6 M. 331. 

(58) — Hindu Law — Alienation by v/idow — 
Suit to set aside alienation — Plaintiff found not 
to be entitled to property. — Where the plaintiffs 
sued only on their own behalf to recover pos- 
session of property which they alleged a widow 
had improperly alienated, and the Court, hav- 
ing found, that the plaintiffs were not entitled 
lo possession, because the property was the pro- 
perty of the minor, unrepresented in the suit, 
nevertheless went on to declare the alienation 
made by the widow void as not having been made 
for good and sufficient cause, and set it aside, 
held, that the suit ought to have been dismiss- 
ed without deciding the propriety of the 
alienation ought to bo set aside by a suit in- 
stituted by a person suing as a gmrdian or 
permitted by the Court to sue as a guardian on 
behalf of the minor. GOSAIEN SHIVA RAM 
V. RUGHO Rai, 2 Agra 44. 

(59) —Civ.Pro. Code, Act VIII of 1859. s. 73— 
by Hindu widow-- Additionof after adopted- 

son as co-plaintiff. — A Hindu widow, after 
instituting a suit, adopted ason- Thereupon she 
prayed that the suit might be continued by the 
adopted son or that be might be added as a co- 
plaintiff. Held that under s. 73, Civ- Pro. Code, 
Act VIII of 1859, the Court could add the 
adopted son as an additional plaintiff to the 
suit. PARVARTANI V. AMBALAVANA PlLLAI.l 
M.H.C. 197. (R.. 16 B. 119: D., 4 M H.C. 22.] 

(60) — Addition of plaintiffs — S. 32 of the C.P- 
Code. — S. 32 of the Code does not enable a 
plaintiff who has brought a suit without hav- 
ing an> right to do so, to add the name of a 
person who has the right to sue. Thus in a suit 
by the only son and heir of a deceased Hindu, 
the deceased’s widow who had taken out letters 
of adrninistraMon to the estate could not be add- 
ed as oo. plaintiff. CHUNDER COOMAR ROY 
V. GOCOOL CHUNDER BHUTTACHARJEE. 6 
C. 370. ID., 24 C. 34, 2 L.B R. 246 ; R.. 20 
B. 537.] 

(61) — Suit for share of estate. Court not 
competent to convert, into suit for general 
administration — Act VIII of 1859. s. 73. — In th® 
Court of the Recorder of Moulmein. one son of 
a deceased Chinaman sued another son who had 
obtained a certificate nnder Act XXVII of 1860 
to recover bis share of the deceased’s estate. 
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2.— Adding Parties to Suite— coniinued. 

The Recorder submitted the case for the opinion 
of the High Court adding his own opinion that 
it was competent to him to convert the suit 
into one for general admioiptration of the 
estate. But the High Court answered that the 
Recorder had no power to transform the suit 
into a general administration-suit. Plaintiff 
was suing tor his own share and not for general 
administration of the estate of the deceased. 
At the hearing of the suit, if all persons 
claiming some share or interest in the portion 
for which the plaintiff was suing, were not 
found to be parties to the suit, tho Court may, 
by virtue of s. 73. Act VIII of 1859, order 
them to be made parties. OH Ling TEE v 
AWKINIFEE. 10 W.R. 86. 

(62) — O. I, r. 8, Civ. Pro. Code, 1908 — Parties, 
addition of - Administration suit — Practice . — 
If a person, belonging to a body of persons on 
whoso oehalt the suit has been filed, claims to 
be added as a party, he must show that his 
interests will be seriously affected to his pre- 
judice if he is not allowed to come in. He 
must show that tho conduct of tho suit is not 
in proper hands or that action is being taken 
by tho parties, who purport to represent him, in 
some way which is prejudicial to his interests. 
In an administration suit, it is extremely 
undesirable that individual creditors should be 
added as parties, unless they show some very 
strong reason that the person, who has filed 
the suit on their behalf, is not conducting it in 
tho proper way It is not enough that they 
should bo willing to bear their own costs. 
There is considerable delay caused by a fresh 
party coming in, and the costs of other 
parties consequently are increased. VASANJI 
TUICAMJI & Co. V. ISiJAILliHAI SHIVJI, 11 
Bora. L.R. 1054 = 34 B 420. 

(63) -0. I. r. 10 (1). Civ. Pro. Code, 1903— 
Partj^ — Addition and substitution of accounts, 
suit for — Bona fide mistake — Mistake of factor 
in law — Administration, order for, lohen relates 
back — iJtfjh Court's power of interference — in- 
tsrlocutory order. ~-0. I, r. 10. sub r. il) of the 
Code of Civil Procedure is applicable only to 
oases where it is established that tho suit has 
been improperly instituted through a bona fide 
mistake, but such mistake may bo one of fact 
or of law. Three of the five heirs of tho testa- 
tor, viz., A B. and C, after tho decision by the 
lower Court as to the invalidity of tho will in a 
suit for construction of tho will, and during the 
pendency of an appeal sgainst that decision, 
instituted a suit against the representatives in 
interest of tho executor and the other heirs for 
accounts. After the suit for construction of the 
will Was withdrawn, owing to adverse decision 
of the question by a Full Beach, A and D, one 
of tho phobaits under tho will, after obtaining 
letters of administration, applied in tho account 
suit that they bo substituted or added as parties 
and that R and C might either be removed 
from tho suit or transferred to tho category of 
oefoudants. Held, that A and D were to bo 

0. VII— C6 
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added to and substituted for the parties, and 
they were entitled to maintain the suit Al- 
though an act done by a party, who afterwa-ds 
become.s administrator, to the prejudice of the 
estate, is not made good by subsequent ad- 
ministration. yet if the act is for the benefit of 
the state, the order relates back, so that, by 
virtue of the appointment, tho administrau r is 
able to recover against such persons as have 
interfered with the estate, and thereby to pre- 
vent it from being prejudiced and despoiU-d. 
It is within the powers of the High Court to 
interfere with interlocutory orders, if the Court 
is satisfied that such interference is need- 
ed in the interests of justice. CHARU CllUN’- 
DER DUTT v. SAUAT CHUNDER SINGH, 12 C. 
L J. 537 = 8 Ind. Caa. 87. 

(Gl) -Rent suit^-Intervenor — Claim to share 
of property -Party defendant.— ln A suit for 

rent, an intervenor, who lays claim to a share 
of the property on tho ground of acquisition 
may bo made a defendant at tbe discretion of 
the Court. Musst. CHOWRASEE Kooer v. 
Bokhooree Singh, 24 W. R. 350. 

(65) — Act VIII of 1859 — Intervenor — Suif 
for possession by foreclosure of mortgnqe. — 
Where an intervenor conics in, whoso title is 
adverse to that set up both by plaintiff and 
defendant, ho may bo made defendant under 
s. 73, Act VIII of 1859, if his interest in the 
subject-matter of dispute is likely to be affected 
by the decision between them. SarodA PER- 
SHAD MITTKR V. KYLASH CHUNDEU BANER- 
JEE, 7 W. R. 315. [Cons., U W. R. 361 ; 
R., i A. 738.] 

(66) — Parties — Addition of plaintiff after 
period of hmilation^Civ. Pro. Code, (Act XIV 
of 1882), ss. 27, 32 — Whether suit barred — 
Estates Partition Act (VIII P.C. of 1876), 
s. bi~Evidence Act (I of 1872), s. 36— Batwara 
khasra- Measurement papers — Proof. — A claim 
for rent is not barred because one of the plain- 
tiffs was added to meet possible future objec- 
tions, ^♦Iter the period of limitation (14 C. 400, 
22 B. G72, F .) Ratuara Khasra or measure- 
ment paper prepared under s. 54 of tho Estates 
Partition Act 1876, does not come within s. 35 
of the Evidence Act a.s a public record (25 
C. 90, F.t But it may bo proved in some other 
way. BnOLA ROY v. JUNQ BAHAUOOR. 

8 Ind Gas 890. 

(G7)— CiL'. Pro. Code, s. 73— in eject- 
ment — Right to be added as parties— Nature of 
s«if. — In a suit for ejectment by a landlord 
against bis alleged tenant certain other persons 
setting up a title adverse to the landlord were, 
at their requo't. made parties under s. 73 of 
the Code. Held, that they could not, by 
introducing themselves as defendants, cause an 
essential change in the nature of the litigation 
as already constituted between tho plaintiff and 
bis alleged tenant, or give themselves the 
advantages of defending instead of attaching 
parties. The proper course for them is to bring 
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a separate suit to establish their superior title. 

MOROGANESH. 

lu D.tt.ij, 429. 

(68)— of, after remand— Landlord 
and tenant— Ejectment suit— Parties— Suit bv 
some of the landlords not maintainable . — After 
a case is remauded under s. 566 of the Civ. 
rro. Code, the Court, to which the case is re- 
manded, IS not competent to add parties to the 
^uu. A suit for ejectment against the tenants, 
hied by some of the landlords only, is not com- 
Hargulal V. Khusal, 20 P.L.R. 

e;ecfmeni— defendants. 

Where, in a suit lor ejectment against C, 
certain parties were added who could not be 
atiected by any decision against C, and the 
lower Court concluded that C was not in 
possession, but that the added defendants were 
his tenants, held, that there had not been a 
lair and complete trial as between plaintiffs 
and the added defendants as to any question of 
tenancy. The suit was dismissed without 
prejudice to any other suit plaintiSs might 
bring against the latter. Kartick Nath 
Pauray V. Chumaiun Roy, 21 W.R. 5i. 

(70)-C.P.C. .Icf VIIl of 1859, s. 73-5«i/ 

for khas possession — Intervention, effect of . — In 
a suit lor khas possession of a share of an estate 
bought by plaintiff, the vendor pleaded that as 
the purchase money had not oeen paid, the 
purchaser was not entitled to get possession. 
Subsequently, certain persons, alleging that 
they held a dur-mokurruree under the vendor, 
before the alleged sale, intervened in the suit 
and were added as defendants under s. 73 of 
Act VHI of 1859. The right to khas possession 
being the main issue tried by b.>th the lower 
Courts, the plaintiff’s suit was dismissed on the 
ground that he was nob entitled to possession 
after the grant of tbe dnr-mokurruree by the 
vendor. Held that, although it was prima 
facie unnecessary for the interveners to appear 
in the suit at all yet, as the subsequent conduct 
of the case had shown that the plaintiff really 
did intend that they should be affected by the 
decree, the High Court in special appeal could 
not, at that stage of the proceedings, remove the 
intervenors from the list of defendants, or treat 
the suit as if they had not been made parties 
and that the plaintiff was entitled to a decree 
ns against the original defendant-vendor only 
without prejudice to the rights of the inter- 
venors, the dur-mokurrureedars. Kewul 
SAHOO V. ISSUR DyAL Roy. 12 W.R. 334. 


ill)— Act VIII of 1859. s. IZ-Parties-BuU 
wara, swif for.— In the absence of any decision 
on the question whether the lands which plain- 
tiff alleged the defendant bad encroached upon 
were ijmalee lands as stated by the plaintiff, or 
the self-acquired property of the defendant’s son 
as alleged by the defendant, the butwarra, 
which had been made on the footing that the 
lands were ijmalee lands, cannot be sustained. 
To this suit for the butwarra, the defendant's 
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son must be made a party under .i. 73 of Aot 
yiii of 1859. Joy Kishen Mookerjee v, 
RA.J Kishen Mookerjee, 16 W.R. loi. 

172)— C. P.C. Aci VIII 0 / 1859, o. 73— Meeras 
or perpetual lease— Suit for partition by holder 
of meezas— Transfer of lessors from role of defen- 
danfs fo Suit for partition by the 

holder of a meeras ot perpetual lease, who bad 
been entitled to claim partition under the lease, 
against the owner of the remaining share. The 
plaintiff s lessors had been made co-defendants 
in the suit. Held that the lessors could pro- 
perly have been made co-plaintiffs. The High 
Court directed the first Court to transfer the 
lessors under s. 73 of Act VIII of 1859 from 
the role of defendants to that of plaintiffs. 

Gour Churn Soor v. Jugobhundhoo sen, 

22 W.R. 437. 

^73) — Co-sharers with plaintiff in swii for rent, 
application by, to be made parties — Order of 
Court making them parties, operating nunc pro 
tunc — not to suffer oicing to delay of 
CoMrG— The Court of first instance, in a suit by 
the plaintiffs as co-sharefs in certain rent due by 
the defendant, di^missedthe application of the 
other co-sharers to be made parties in the suit, 
and also dismissed the suit for want of parties ; 
and the lower Appellate Court made an order 
making the co-sharers co-plaintiffs but dismiss- 
ed the suit on the ground that, at the lime 
the co-sharecs were made plaintiffs (3rd July, 
1890, the date of the lower Appellate Court’s 
decree), the suit was barred by limitation. 

On appeal to the High Court, held that, as the 
co-sharers made their application during the 
hearing of the suit, ie.,on the 24ch January 
1899, to be allowed to adopt what the plain- 
tiffs bad done and to be made co-plaintiffs, 
the order of the lower Appellate Court allow- 
ing the application, which bad been refused 
by the Court of first instance, should be 
treated as operating nunc pro tunc, and that 
the other sharet.s should be regarded as having 
been made parties to the suit when the applica- 
tion was made ; that the delay between 24th 
January, 1889, when the application was made, 
and the decision of the Court of appeal, was 
attributable to the act of the Court, and the 
plaintiffs should therefore not suffer from it. 
Raaikrishna Moreshwar V. Ramabai, 17 
B. 29 iR.. 19 B. 807, 127 P.R- 1906 = 10 
P.W.R. 1907.1 


(74 ) — Suit to cancel under-tenures — Right to 
sue — Act XI of 1859, s. 37 — Parties.— The pur- 
chaser, with another, of an estate at a revenue- 
sale, who has since created a patni of his eight 
annas in favour of others, cannot sue, under 
s. 37 of Act XI of 1659. to cancel or vary the 
under-tenures within that patni, as be has 
previously parted with all his rights as Zemin- 
dar. Nor can the purchasers (patnidars) of 
such share bring such a suit, as they are not 
" purchasers of an entire estate.” (15 W.R. 
481, F.) lAppr., 24 C. 334.] The Court 
cannot, in the above case, add the purchasers 
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of such share as plainuSs in the suit by the 
original purchaser, who has himself no cause 
of action, and so introduce a right of action 
which did not previously exist. Dwakka- 
NATH Pal V. Grish Chunder bundo- 
PADHYA, 6 C. 827. 

(75)— Ciy. Pro. Code (Act VIII of 1859), 
S' 73 — Limitnlioyt. — No person ought, under 
s. 73, Act VIII of 1860. to be added as a plaintiff 
whose right of action is barred by the Uw of 
limitation. KlSHEX LOLL ChOWDHUV v. 
Chunder coomar Bov. W.R, 1864, 152. 

176) — S. 32, Civ. Pro. Code, 18S2— Adding 
defenda>it— Question of limitation. — When a 
Court, of its own motion, adds a party defend- 
ant. under s. 32. Civ. Pro. Code'. 1882. who, 
It thinks, is necessary for the disposal of the 
suit, the question of limitation does not arise. 

Grish Chundeh Sasmal v. uwarkaNath 
Dinda. 24 C. 640. (12 C 642. f’.) {Over, 

ruled. 35 C. 519, F.B.= ll C W.N. 350 = 5 
C.L.J. 242 = 2 M L.T. 137; P.. 27 C. 540; 

Discussed, 5 Bom. L R 618 ; 28 B. ll ; 

Coyis., 9 C.W.N. 4 21 = 32 C. 582 ; Disapvr., 74 
P.L.R. 1903 = 25 P.H. 1903, 33 C. 613=10 C. 
W.N. 551 = 3 C.L.J. 570.J 

(77) — Cit). 7Vo. Code, s. 559 — Addition bp 
Court of respondent lu an aopeal, whether sub- 
ject to rule of /inuiafton.--Tbo exercise of the 
powers of a Court, as to adding a respondent, 
under s. 550, Civ. Pro. C-Ue. is. so far as limi- 
tation is concerned, distincuishablo from the 
analogous p ja?er< exoccisablc by Courts of Qrst 
instance un ler s 32 of the Code, It is compe- 
tent to the Apuellatc Court to proceed to add a 
person as p irr.y respondent, under s. 559, of 
the Code. even when, at the time of his being , 
added as such, th j perio) of limitation within 
which an appeal could have been presented 
Against him had elap>o.l. No period of limita- 
tion has been specified by the Limitation Act, 
for the action of the ('ourt in such matter. 
BINDESHRI NAIK v. GaNGA SAUAN S.AHU, 

14 A. 134, F.B. = A.W.N. 1892, 13. [F., 1 Ind. 
Cas. 518; D., 14 A. 524 J 

(78) — Civ. Pro. Code, 1882. s. 559( = 0. XLI, 
r, 20, neio Code)— Addition of parlies — Limita- 
lion — Addition as respondeyil of party arrayed 
on same side with appellant in original suit. — 
Tbo powers under the section regarding the 
addition of parties may be exorcised by a Court 
suo motu, so long as it is seized of the case and 

15 empowered by the Cade to aooure that the 
parties to the appeal are properly arrayed; and 
the action of the Court under the section is not 
subject to any such rule of limitation as would 
fall within the purview of the Limitation Act. 
1877. [Appf.. 14 A. 154, F.B.; i2.. 11 0 0. 209.] 
The Court can, under s. 559 of the Code, make 
a person a respondent who, in the original suit, 
Was arrayed on the same side with the appel- 

. Sohna V. Khalak Singh, 13 A. 78= 
A.W.N. 1891. 
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{10)— himitation— Addition of parties — Order 
disallowing objection of party added— Appeal— 
Ciu. Pro. Coae, s. 32. — An order making the 
appellant a defendant in the suit was passed on 
tue 8th February 1882. The appellant object- 
ed to her being made a defendant. An order 
disallowing her objection was passed on the 
8th May, 1882. An appeal was preferred 
against the latter order by the appellant. Held 
that the appeal was barred by limitation 
because it was instituted after the expiry of the 
limitation calculated from tbo 8th February, 
1382. when the order to add the appellant cs a 
party to the suit was made. DEO AMMA KUAR 

V. Sada Shed, A. W.N 1883, 8. 

(80)— Civ. Pro. Cade, ss. 73, '2i6—Limita. 
tion— Addition of defendant. — The proprietrix 
of HO e>tatc divided it into seven shares, 
giving two to each of her two sous, one to each 
of her two daughters and retaining the ssvenlh 
for herself. Her share whs afterwards increas- 
ed according to tbo provisions of Mthomedau 
Liw by a portion of wbat had been given to 
one of the sons who died. Subsequently, her 
rights m the estate were sold in the execution 
of a decree and bought by B. The rights wore 
eventually purchased from B’s vendee by one 
K in tbo name of his two sous, and K brought 
a suit in the name of his two sons against cer- 
tain parties who held the whole estate in zuri- 
peshgi from the original proprietrix and her 
family, but obtained a decree for ono-soventh 
only giving him possession conditionally on 
his payment to the zuripesbgidars in possession 
his proportion of the loan. The decree was 
confirmed on appeal and K was made liable 
lor the costs of the defendants in respect of 
whom hi8 claim was dismissed. One B who 
had previous to this obtained a decree against 
K’s father took out execution against K 
and applied for sale of his rights in the above 
montnnied estate. K’s objection that the suit 
whereby ho got possession of the share of the 
estate was in the name of his sons was over- 
ruled Hud the decree-holder purchased the 
property iu Court auction. Subsequently one 
of the successful defendauta in K’s suit for 
possession of the estate to whom costs had 
been allowed applied for execution and tbo 
objection by P’s son under s. 246, Civ. Pro. 
Code, having boon summarily rejectei for want 
of prosecution by the claimant, the estate which 
K had ootamed was once again sold in oxecu- 
tiOQ and one A bough? the same. P’s son, the 
claimant, then brought the present suit with- 
in one year to set aside the sale, and to have 
his own title declared. The suit was brought 
against the purchaser A and against the re- 
presentatives of the zuriposhgidacs. but on the 
petition of L, one of the female heirs of the 
original proprietrix, her name was added to 
the list of defendants. The Court of first 
instance gave the plaintiff a decree and on 
appeal the lower Appellate Court found that the 
plaintiff’s case was barred by limitation, in res- 
pect of L, the supplementary defendant, on the 
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ground of non-possession within 12 years, and 
that therefore no right remaind to K that could 
be sold. Held(i) that, as thecase presented under 
s. 246, Civ. Pro. Code, was not prosecuted by the 
plaintiff, the defendant was not prevented from 
pleading that whatever title the plaintiff might 
have had at sometime previous, that title had 
been extinguished by his having had no posses- 
sion for Che 12 years preceding the suit; (2) that 
L was properly added as defendant as she was 
interested in the result of the suit; (3) that the 
plaintiff s right which he derived from K, was 
not a right to sue, but the right to execute a 
decree obtained agiinst K. and sixty years’ 
limitation would not apply Ram SURUN 

Singh v. Mahomed ameer, 13 W.R. 78. 

(81)— Ciu. Pro. Code, 1882. ss. 27. 32— Limi- 
tation Act, X\ of 1877, s. 22 — Suit by manager 
of firm— Addition of other partner as co-plainttff 
on objectioyi, taken by defendant.— k suit was 
brought on the 21st November 1884 to recover 
a debt due to the firm of K.S. The suit was 
based on a document dated 1st December 1881. 
In the plaint, the plaintiff was described as 
** the firm of K. S. by its manager S.S.” The 
defendant objected that the plaint did not dis- 
close the names of all the partners in the firm 
of K.8., that one M wits a partner in the firm, 
and that he should also be joined as a co-plain- 
tiff. M was accordingly made a co-plaintiff on 
the 27th January 1888. It was then con- 
tended, on behalf of the defendant, that the 
suit was barred by limitation under s. 22 of 
the Limitation Act. Held that the case was 
one of misdescription and not of non-joinder 
as the action was brought in the name of the 
firm by the manager, and the manager did not 
sue in his own name, that when the defendant 
objected that the name of the other partner 
should be disclosed, the Court should not 
reject the suit under s. 32, Civ. Pro. Code, but 
should order that the new party be added, and 
that, as the other partner was added as a co- 
plaintiff and as it was found that S.S. was en- 
titled to sue for the firm, the addition of M’s 
name came under the provisions of s. 27, Civ. 
Pro. Code. KASTURCHAND BAHIRAVDAS v. 
Sagarmal Bhriram, 17 B. 413. [iP., 27 B. 
157; R., 18 M. 33. 20 B. 767, 127 P.R. 1906 = 
10 P.W.R. 1907 =58 P.L.R. 1907. 3 O C. 347,7 

C. W.N. 817, 149 P.R. 1907. 1 S.L.R. 191 ; 

D. . 21 B. 580.] 

<82) — iSwif for partnership accounts — Joint 
agreement— Omission of parties— Non-joinder 
of parties — Limitation — Effect of subsequent 
addition, — When there are a certain number of 
persons who, under one and the same agree- 
ment amongst themselves, are entitled to share 
in the proceeds of a fund which they hope will 
be brought into existence, all those persons 
must be necessary parties to a suit, the object 
of which is to take an account necessary for the 
purpose of ascertaining the assets of the fund 
and dividing them. [F., 7 C.L.J. 266.] If a 
suit is brought by certain persons as plaintiffs, 
and they omit in the first instance to join with 


Parties to continued. 

2. — Adding Parties to Suita — continued, 

them as co-plaintiffs persons who are necessary 
parties, and these parties are afterwards added 
as plaintiffs at a time when for them the claim 
is time-barred, the whole suit must be dismiss- 
ed. And there is no distinction in principle 
between the case of one who ought to have 
been originally it plaintiff and the case of one 
who ought to have been originally a defendant. 
RaMDAYAL V. JUNMENJOY COONDOO, 14 C. 
791. [F.. 2) B. 154; Cited, 69 P.R. 1902; 

li.. 25 C. 285, 31 C. 487, P.C.; D., 3 C.L.J. 
576 = 10 C.W N. 551=33 C. 613, 6 C.L.J. 
558 = 11 C.W.N. 84.] 

(93) — Partnership — One alone of several 
surviving partners, whether can sue for krm's out- 
standings— Civ. Pro. Ccde,s. 32, power of Court 
to add parties under — Non-joinder — Limitation 
Act, 1877, s, 22.— Where a contract i.s made 
with or a debt incurred to a firm consisting of 
of several partners and one of them dies, a suit 
against the contractors or debtors cannot be 
maintained by one alone of the surviving part- 
ners, except possibly in the case of an assign- 
ment having been made to him bv the other 
surviving co-partners. (1 A. 453. 9 A. 486, fi.) 

27’ . 27 C. 540 : F., 15 A. 407, 6 M.L.J. 
27; R., 21 B. 154. 25 P.R. 1903 = 74 P.L.R. 
1903, 29 A. 311=A.W.N. 1907.58 = 4 A.L.J. 
194, 11 C.W.N. 350 = 5 C.L.J. 242 : D., 25 C. 
285, 25 A. 378, 32 C. 582 = 9 C W.N. 421.] 
Where an objection as to non-joinder of parties 
is taken in proper time by the defendants, and 
limitation had run in respect of those who 
should have been joined as plaintiffs and bad 
not been joined, the whole suit must be dis- 
missed. The samowill be there.sult where a Judge 
acting under s. 32 of the Civ. Pro. Code, adds a 
person as a necessary plaintiff after the period 
of limitation for a suit by him alone or with 
others has expired. S. 22 of the Limitation 
Act, 1877, would clearly apply to the right of 
suit of the person so added, and the suit could 
not be maintained without him. Limitation 
cannot deprive the Court of its power to act 
under s. 32, but the Court’s power to add a 
party is a different matter from its duty to 
dismiss the suit as barred by limitation. 
IMAM-UD DIN V. LILADHAR, 14 A 524 = A.W. 

N. 1892. 104. (6 C. 815, 7 B. 217. R.; 12 C. 

642. Diss.) [Not F.. 27 C. 540; 2?’ , 15 A. 407. 

6 M.L.J. 27: R., 21 B. 154, 25 P-R 1903 = 74 
P.L.R. 1903,29 A. 3ll = A.W.N. 1907,58 = 4 
A.L.J, 194. 11 C.W.N. 350 = 5 C-L-J. 242: D . 

25 C. 285. 25 A. 378. 32 C. 582 = 9 C.W.N. 
421.] 

(84) — Practice — One party died pendimj the 
filing of an appeal — Legal representative not 
brought on record — Procedure. — Where a suit 
for partition was disposed of and before the 
filing of an appeal one of the respondents died 
and the appeal was decided without the legal 
representatives being brought on record : held 
in second appeal that, as nothing appearson 
the record to show that the l«gal representatives 
are not necessary parties, the procedure is to 
reverse the decree of the Appellate Court and 
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2.— Adding Parties to Suits— coMUnued. 

ask it to dispose of the appeal afresh. It is 
diflBcult to see how a decree lor partition could 
be passed without the legal representatives of a 
deceased party. SHBIK PARIED SaHIH v 
KuLSAM BeEBI, M.W.N. 1912, 825. 

{Q^)~-Practice— Parties — Partition-sitU — 
Death of plainti(f—^DeJendant, leQal representa- 
tive'-Substitution of parties — When allowed — 
Revision— Civ. Pro. Code, 11908). s. 115.— 
Where, in a suit for partitiou. the plauitifi 
died and some of the defendants happened to 
be his legal representatives who applied to bo 
made as his legal represeutaiives. Held, that 
they should ba substituted m the place of the 
deceased plaintiil. The case may oo different 
if there was any contest between the deceased 
plaintifi and those defendants. The primary 
question in such cases must be taken to oe 
what are the substantive rights of the parties 
and whether the right of any one of them 
survives to the others. The law of procedure 
must then be so adjusted as to give eliect to 
the rights in controversy, and substantive 
rights cannot be allowed to be aSected by any 
universal rule to the effect that a defendant 
canuob be recognised as the representative of 
the plaintifi or vice versa (25 B. 600. 2 C. 997, 
15 M.L J. 142, It.) Where the lower Court 
refused to allow the defendants to be substitut- 
ed in the place of adecoised plaintifi, whose 
legal representatives they were, on the ground 
that it had no power to do so : Held, that 
the Court failed to exercise a jurisdiction vest- 
ed in it of bringing on record tho heirs of the 
deceased plaintiff, and that tho High Court 
could, under s. 115, Civ. Pro. Code, 1908, in- 
terfere with that order in revision. Kh.\TI- 
JA Bl V. Babu Saheb, 11 M.L.T. 409 = 14 
Ind. Cas. 544. 

See ABATEMENT OF SUITS. 12 B.H.C. 257. 

See Ben. ACT X OF 1359, s. 77, 2 B.L.R., 
A.C., 160. 

Assignment pendetite tile — Addition of 
assignee as co-defendant after the period of 
limitation— See PUN. ACT XVI OF 1887, ss. 53 
and 60, 3 P.R. 1907. Rev. =4 P.W.R. 1907, 
Rov.=44 P.L.R. 1908. 

Suit on mortgage — Parties — One defendant 
also assignee from another defendant — Not 
necessary to bo again made party as assignee — 
6*ee ASSIGNMENT, 9 M.L.T. 410 = 9 Ind. Cas. 
643. 

Agreement to purchase equity of redemption 
ponding litigation — Application by purchaser to 
be added as dolendant — Right of purchaser to 
bo made party— See CHAMPEIITY, 8 B. 323. 

Suit oommoQcod by wrong plaintiff— Order 
of Appellate Court to dispose of suit after 
substituting new plaintiff— Right of defendant 
^ claim de novo trial after remand — See CiV. 

Pro. Code. 1908, 0. xviii, r. is, 9 ind. 
Cas. 254-9 M.L.T. 324. 


losS-^ H. DA.VI. 
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2.— Adding Parties to Suits^coneftttferfr- 


Addition of— Appellants — Tests— 5ee 
Pro. Code, 1903, O. XXI, rr. 11 (2), 22 
L.J. 434. ’ 


Civ. 
5 C. 


Power of Appellate Court to add a respondent 
after expiry of period for appeal — See CiV. Pro 
Code. 1908. 0. XLI. r. 20, 1 Ind. Cas. 513 

Addition of, by District Court— See Civ. Pro 
Code. 1908. 0. XLI. r. 20. 3 Bom. L.R. 172. 


See Civ. Pro. Code, 
15 M. 362 = 2 M.L.J. 175. 


1908, O. XLI. r. 20. 


See Consideration. 7 B.H.C., A.C.. 10, 2 
B H.C. 191. 


Suit by donee of property by sonless Hindu 
— Question whether document under which 
donee claimed was deed of gift or will— Adop- 
tion of son by donor pendente fife— Whether 
adopted son to be added as party — 6’ee HINDU 
I^AW-GIFT, 5 B. 630. 

See Limitation act. 1908. s. 5. 9 C. 355 = 
11 C.L.R. 430. 


See SADE— SALE IN EXECUTION OF DECREE 

—Miscellaneous. 13 r>. 22. 

See ss. 11 AND 12-Vic. C. 21. 1 B.H.C. 
251. 


3— Substitution of Parties to Suit. 

See Civ. Pro. Code, 1908. O. XXII, rr. i to 

12 . 

H) — Civ. Pro. Code, s. Striking' off of 
navieof party-defendayit, to be done onhj before 
first hearing of sui/.— Under tho second clause 
of 8. 32 of tho Civ. Pro. Code, which relates to 
the addition and transmutation of parties, tho 
discretion given to tho Court is one unlimited 
in point of time and not requiring that tho 
Court should bo moved thereto by any of the 
parties. But in ordering, under the provisions 
in the first paragraph of that section, “that 
the name of any party, whether as plaintiff or 
defendant, improperly joined, be struck out.” 
the Court muss look to the three conditions 
precedent to tho striking out which appear from 
the section i’i2. .-—first, there must be an ap- 
plication by one party or the other, secondly, 
tho suit must not have progressed beyond the 
first hearing, and thirdly, the Court must bo 
satisfied, that the party bad been improperly 
joined. So, where such striking outof the name 
of a party has not taken place on or before the 
first hearing, such name could not ho properly 
struck out afterwards. ABBASI BEGAM v. 
IMDADI JAN. 18 A. 53 - A.W N. 1895. 156. 

(2)— Cii’. Pro. Code, $, 73— Parties — Power 
Of Appellate Court to strike out and add.— 
There is certainly nothing in tho provisions of 
s. 73 of the Civ. Pro. Code, which gives an 
Appellate Court authority to strike out a ros- 
poudeot s name, and in lieu of it to make other 
parties defendants in tho suit, and then send 
the case down to tho lower Court, in order that 
it might bo ro-triod as against those parties. 

Bad Gobind Tewaree v. Hureenatu 

PERSHAD SAHOO, 16 W.R. 183. 
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Parties to Suit — continued. 

3. — SubatitutioD of parties to suit — ctd. 

(3) — Siiit for possession by Hindu widoio-^ 

Death of plaintiff- Co-plaintxffs, as representa- 
tives — Suit, abatement of — Survival of cause of 
action — Irregularity — Consent of parties 
cures— Judgment written by Judge who heard 
case — Pronouncement by successor — Validity of 
judgment. — On tbe death of the plaintiff in a 
suit, for possession by a Hindu widow as heir to 
her deceased husband, two persons, as her legal 
representatives, were made co-plaintiffs. Held 
that tbe suit would not abate, the cause of 
action being one which, from its very nature, 
survived on plaintiff’s death, held further, 
that, although it was irregular to allow the two 
co plaintiffs to be brought on record as legal 
representatives, the irregularity was cured by 
the consent of the parties, because it was for 
their advantage that the case should goon to 
trial and that the co-plaintiffs should be left in 
possession of any decision in the suit which 
they might obtain against the defendants and 
should be left to settle tbe questions arising 
between themselves in other proceedings. A 
judgment wrilieu by the Judge who heard the 
case, but pronounced by his successor in office, 
is not invalid. MUSSAMUT PariiuTTY V. 
Mussamut Higgin. 17 W.R. 475. [F.. 35 

C. 756 F.B., = 7 C LJ. 666 = 12 C.W.N. 682 = 

4 M.L.T. 33; R.. 34 C. 293 = 11 C,W.N. 501, 6 
C.L.J. 547 = 12 C.W.N. 90.] 

(4) — Defendant dead at time of sutf — Suit 
not to ijo on against dead man — Fresh pro- 
ceedings — Written statement from person not 
party to suif — Imi leading party against whom 
no relief sought. — As soon as it is proved that a 
defendent wasdead at the time when aplaint was 
filed, the Court ought to refuse to proceed 
further in that suit and leave plaintiff to begin j 
de noiio against tbe person against whom alone ’ 
he could legally move. A Court is not at I 
liberty to receive a written statement in a 
suit from any one not a party to it. or to 
permit him to appear at tbe bearing to contest : 
plaintiff’s demand. Further it ought not to { 
allow intruductioD into a sui^ of a party against I 
whom no relief is sought. MOHARANEE SURNO ' 
MOYEE V. BYKUNT CHUNDER MUSTOFOE, ' 

25 W.R. 17. [i2..5M. 52.] 

i 

lb)— Deceased defendant— Application to sub- 
stitute rejnes^ntaixve — Issue— Party sued in re- 
presentative capacity -Suit against Hindu widow ! 
on mortgage — Substitution of representative { 
without enquiry and decree — Subsequent de- i 
claratory suit by representative — Ctv. Pro. , 
Code, 1882. ss 13, 244. — On an application ^ 
by tbe plaintiff to substitute a person on tbe 
record as tbe heir of a dece.ased defendant, an , 
issue should be nisrd as to whether »-uch I 
person is the heir of such defendant. A 
party sued in a representative oharaoter is 
not necessarily a party within tbe meaning of 
8. 244 of the Civ. Pro. Code for all purposes, 
and irrespective of tbe nature of the representa- 
tive oharacter in which such person is 
a party. (18 W.R. 185 « 11 B.L.R. 149, P.C. 


Parties to Sti/f— continued. 

3.— Sabstitution of parties to suit— cfd. 

cons.) The decree in a suit upon a mortgage 
against a Hindu widow, on whose death, pen- 
dente lite, a certain person was substituted on 
the record as her representative without decid- 
ing whether he was such representative, would 
not bar, either as res judicata or under s. 244 of 
the Civ. Pro. Code, a subsequent suit by such 
representative to have it declared that the 
mortgage and decree covered only the widow’s 
life interest. KANAI LALL KHAN v. SASHI 

Bhuson Biswas, 6 C. 777 = 8 C.L.R. 117. 
[F , 17 C. 57 ; D , 16 C. 603 ; Diss., 7 A. 547 = 
A.W.N 1885. 132; Dxol . 16 C. 1; R., 8 A. 626 
= A.W.N. 1886, 228, 3 0.C. 273.] 

(6) — Sale in execution — Death of judgment- 
debtor after attachment — Sale without bringing 
the representatives on record, effect of. — A sale 
held, in pursuance of an attachment effected, 
during the life time of the judgment-debtor, 
and alter bis death, without bringiog tbe legal 
representatives on record, is illegal and must 
be set aside. RaMASA.MI v. BagIRATHI, 8 M. 
180. [Diss., 12 A. 440. F.B ; Appr., 15 M. 399, 
22 M 119; i?., 19 B. 276, 19 M. 219, 21 B. 424, 
20 P.R. 1898 ; D., 12 M. 90, 19 iM. 2J9, 12 M. 
211 .] 

(7) — Cti'. Pro. Code— ‘Order for possession— 
Subsequent death of judgment-debtor, effect of . — 
Where a judgment-creditor bad obtained an 
order for possession prior to the death of the 
judgment-debtor, there was no necessity for 
him to bring any other person on tbe record 
between tbe date of that order and tbe date on 
which it was executed, BlYYAKKA v. FAKIRA, 

12 M. 211. (6 M. 180, D.) 

(8) — Civ. Pro. Code, ss. 234, 36S — 

Execution- sate after death of judgment-debtor — 
Representative not jointd . — Where a judgment- 
debtor dies after the sale proclamation has 
been made, and the actual sale takes place 
thereafter without bringing the legal representa- 
tive on the record, tbe sale is invalid and lia- 
ble to be set aside. KrishnAYYA v. UNNISSA 
Begam, 15 M. 399. [Not F., 23 C. 686 ; F., ‘22 
M. 119 ; Appr., 19 M. 219 ; R.. 19 B. 276, 21 B. 
424, 20 P.R 1898, 19 M.L.J. 671.] 

(9) --Ciu Pro. Code, 1883, ss. 234, 298— F«c«- 
fton of decree — Death of judgment-debtor before 
sale but after proclamation — Legal representa- 
tives not brought on record — Legality of sale . — 

In execution of certain decrees, a debt due to tbe 
judgment-debtor was ordered to ’oe sold. Tbe 
judgment-debtor died after the proclamation 
and before sale. The sale, however, was con- 
ducted without the legal representatives ^^f tbe 
deceased being brought on record Subse- 
quently. the Administrator-General having as- 
sumed tbe management of the estate of tbe judg- 
ment debtor applied to be brought on record and 
to have the sale set aside. Held that tbe sale 
was not valid. Tbe only thing sold was tbe 
right of a dead man which nasses no property, 
as tbe dead man had no right at tbe time of 
the sale, his rights being then in bis legal re- 
presentatives, and their rights were not sold or 
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Parties to Suit — continued. 

3.— Substitution of parties to suit— cM. 

in any way affected, because they were not on 
tbe record. The salecouid be set aside without 
recourse to a separate suit. GROVES v ADMI- 

Madras. 22 M. 

119 = 8 M.L.J 288. [ii., 12M.L.J. 24.] 

(10) Application for costs against estate, of 
deceased appellant— Civ. Pro. Code {AclXof 

0/7), ss. 36G. 682. — Sven in the absence of an 
express direction in s. 582 of the Civ. Pro. Code 
to Che effect that “plaintiff” ins. 366 shall 
include ” appellant the power conferred by 
the latter section, on tbe Court of original 
jurisdiction, to award costs against the estate 
of adcceass;d plaintiff, may bo taken to be con- 
ferred also on Che Appellate Court- Per Mitter 
(Garth, C. J., doubting.) Rajmonee 
dabee V. Chuxder Kant S.andel, 8 C 

C 

694. 7 A. 693= A. VV. N. 1885, 169, 10 A. 223, 
r .B J 


(U)—Ciy. Pro. Code, Act XIV o/ 1882, s. 365— 
Legal representative. -The executor of a will 
left by a plaintiff who has obtained a decree for 
possession and died after presenting tbe appeal 
against other portions of the decree. can bo 
brought on the record as his legal rcprc«;entative. 

Payyath Nanu Menon V. Thiruthiralli 
kaman Menon, 20 M. 51. 

(I2j Appeal — Death of respondent — Proce- 
dure— Civ. pro. Code, s. 36S.-Tbo Civ. Pro. 
Code, makes no provision for the procedure to 
be followed in the case of the death of a respon- 
dent in an appeal. Ry reason of s. 592 of the 
Code, the procedure laid down in s. 368 must 
be applied in the case of the death of a respon- 

appellant, like a plaintiff, is to bo 
at liberty to select any person whom bo may 
think fit, as the proper person to defend the 
appeal. No person other than the person 
selected by the appellant has a right to force 
himsoif into the proceedings and to claim to 
have his name entered as representative of the 
deceased respondent, against the appellant’s 
LaKSHMIBIIAI V. balkrishna, 

4 B. 654. fF.. 8 C. 440= 10 C.L R. 437 ; R.. 

J B. 151. 8 M. 300, 7 A. 693. P.I3.. 10 A. 223, 
*-B., 18 B. 22. 19 M.L.J. 33 = 4 M.L.T. 227, 
10 B. 663.] 

Ctu. Pro. Code, ss. 32. Zm— Death of 
tespondent pendinq nppeal’^Rival clnitns to re- 
deceased— Powers of Court.— Tho Court 
the same power to make parties to an appeal 

fu “ u • parties to a suit. Therefore, 

lb is true that tbe Court must place on 
® person indicated by the appellant 

as ho representative of a deceased respondent, 

^ substantial doubt 
Whether the person indicated by the appellant 
® 0 representative of a deceased respondent 

purposes connected 
ftiV *1? matters in litigation, and a person 
.. than the person indicated lays claim to 
0 representative character and on good prima 
fete grounds, and whore, if he be not allowed 
join, the interests of the person entitled to 


Parties to Suit — continued. 

3. Substitution of parties to suit — ctd. 

the estate of the deceased may be prejudiced, 
the Court ought to proceed under s. 32 to make 
him a party to the appeal. ATHIYAPPA v 
AYANNA, 8 M. 300. [Diss,. 10 A. 223 F B 

10 A.W.N. 21 : R., 13 B. 2-2. 26 M. 230 = 12 

M.L.J. 368, 4 M.L.T. 227, 19 ^[.L.J. 33.] 

(14)— Ciy.Pro.Code, I882.ss.368.372-Res«07i. 

dent dying during pendency of appeal-lUnnt of 
representatives to be brought on record— Extent 

t luff- The provisions of s. 368 

of theCiv.f ro.Code, generally extend toappeals. 

and the appellant maychoo.«e his own respondent 
as the representative of one deceased. The 
rule in s. 368. however, should be taken to 
have been intended for the case in which the 
death, and the death onlr. of the defendant 
constitutes the change in the circumstances.' 
bo. where there has not only been the death 
of the respondent, but also an alleged prior 
conveyaire by him of the property awarded to 
him by the decree appealed against, the case 
becomes one of an assignment or creation of 
an interest pending the appeal, plus the death 
of the assignor; and so embraces a fact more 
than that contemplated by s. 368. In such a 
case s. 372. containing the more general or 
residual rule, is alone sufficiently inclusive 
and must therefore bo applied. Generally, it 
H the plaintiff who chooses his allegations and 
the persons whom he desires to make responsi- 
ble. Ho 18 looked to as the person to take the 
requisite steps /or continuing the suit against 
persons who might have become newly res- 
ponsible. The same reasons would apply to 
an appellant who, however, may only deter- 
mine who shall be the respondent, but not 
that any particular person shall not be a res- 
pondent. The choice of respondents made by 
the appellant may be erroneous or defective 
through ignorance or fraud and tbe real repre- 
sentative of the original respondent cannot 
justly be refused an opportunity of maintain- 
ing the decision sought by the appeal to ho 
upset. Ra.tauam Bhaowat v. Jibai 9 R 
‘ij- B- 27 ; B.. 20 B. 167. 22 A. 23i 

a 7 0C.78J''®’ 

(15) — Death of defendant- Appeal— Legal re- 

presentative of defendant not brought on record- 
Ctb.Fro Code, 1859.S. 104 - Decision m apneuf- 
Pniwii/p.-Whero defendant’s death was noti- 
fie.l to the Court, and tbe plaintiff in appeal 
did not attempt, under s. 104. Civ Pro Code 
1859, to bring in the heirs ofiho deceased o^ 
to have him in any away represented during 
the trial of the appeal, tbe Appellate Court’s 
decision was held to be incorrect m law. MONEE 
LALL V. KazEE FUZOL HOSSEIN 14 W R 
337, fi?., 21 B, 314J * 

(16) — Dca/;i of plaintiff-respondent pendinq 

e^veal— Execution of decree against plaintiff 

Representatives.-On tbe dismissal in appeal 
of a suit, decreed in tbe first Court, after death 
of plaintiff, his representatives not having 
conspired to keep the appellant in the dark, 
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3.— Substitution of parties to suit — ctd, 

^be difficulty of executing a decree against a 
dead man was got over by the High Court 
ordering the lower Court to try the appeal de 
iiovo, making the dead man's representatives 
respoodeots. SHAMAPuDDO MOITRO v. DINO 
Nath bagchee, 25 W.R. 108. 

(L7) — Civ, Pro. Code, 1832, s. 32 [ = 0. I, r. 
10 12)]. 365, 366. 367, 363 [ = 0. XXII. rr. 3 
IL. (2), 5 (4)]. 582 [ = s. 107 (2) andO- XXII, 
r. 11), 597 ( = s. lOS; — Plaintiff respondent 
dying pending appeal— Rival legal representa- 
tives— Power of Appellate Court to determine 
who is the trice legal representative. — Pending 
a second appeal concerning a claim for declara* 
tioD of title to immoveable property, and for 
possession and mesne prohts thereof, the 
plaintiff respondent died, and his widow was, 
on her own application, substituted as his 
legal represcotative ; and the defendants-appel- 
lants applied to have the father of the deceased 
substituted as such representative, alleging 
that he and not the widow was the true heir 
and legal representative of the deceased. The 
father did not object to such proposed substi- 
tution, and both parties admitted that either 
the widow alone or the father alone can be such 
representative; it v/d,s held by the Full Bench 
(Mahmood J. dissenting) (7 A. 693, 9 A. 447, 4 B. 
654, 8 C. 440 = 10 C.L.R. 437,2 A. 738, 8 M. 
300, R.) (a) that s. 32 of the Code did not apply 
to a case like this (8 M. 300, Diss.y, (6) that tbe 
latter portion of s. 562 did not limit tbe words 
of tbe earlier section so as to make only s 363 
applicable to the case ; {c) that ss. 365, 366 and 
367, having tet'ard to the words " as nearly as 
may be” and “as far as may be” in s. 582, may 
be applied, and in any event analogically, to tbe 
present case, to enable tbe reil legal representa- 
tive of tbe deceased to be brought on the 
record ; (di that, whatever view of a- 5S2 
might be taken, there was still an inherent 
power in a Court of record to ascertain whether 
or not it has before it the proper parties to a 
first or second appeal, if the question sub- 
stantially raised ; and (e) that tbe question as 
to whether the father or the widow was the 
legal representative should, cither before or at 
tbe hearing of the appeal, and as a preliminary 
point, be ascertained and determined for the 
purpose of tbe prosecution of the appeal. Held 
by Mahmood, J., {diss.) — (a) that the defend- 
anfs-appellants must in this case be treated as 
plaintiffs, and the deceased plaintiff-respondent 
as a defendant, and therefore as there was no 
question of tbe death of a plaintiff in the case, 
ss. 363 to 367 had no application; (b) that s. 368 
read with ss. 592, 587 was fully applicable, 
and therefore on the application of the appel- 
lant, the Court should enter the name of any 
person whom he desires to implead, as the legal 
representative of the deceased respondent ; 
(c) that, under s. 32 which also applied to tbe 
case, the widow was entitled to be on tbe record 
as the legal ropiesentative ; (d) that there is no 
authority in the Code either to require or 
permit the decision of disputes as to the legal 
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representation of a deceased plaintiff-respond- 
ent ; and {e) that, therefore, without adjudi- 
cating upon tbe question whether the father or 
the widow was the proper representative, both 
must be brought upon tbe record as parties 
respondents to the appeal, and the appeal 
decided after hearing both of them. MUHAM- 
MAD Husain v. kushalo. lO A. 223, F.B. = 
A.W.N. 1888. 98 [F.. 10 A. 270 ; R., 10 A. 260, 
66 P.R. 1894. 1 S.L.R. 41.] 

(18} — Hindu Law-Mayukha-stridhan proper 
and iviproper-Devolution-" Sons and other heirs 
and "sons and the rest" meaning of — Hindu 
law — Decree for maintenance in favour of wife— 
Appeal by husband- Death of wife — Daughters of 
deceased — Legal representatives — Practice . — If 
during the pendency of an appeal by a husband 
against whom a decree for maintenance of his 
wife had been passed by the Court of first in- 
stance. tbe wife dies leaving daughters, tbe 
latter (and not the husband) are the legal re- 
presentatives of the deceased for purposes of the 
appeal, tbe arrears of maiutenance decreed to 
the wife being her stridh^n property. MANILAD 

; Rewadat V. Bai Rewa, 17 B. 758. [R., 28 

i M. 1.] 

(19) — Cit'. Pro. Code (Act XIV of 1882), 
ss. 368, 582 — Representatives of sole respondent 
deceased, application to be placed on record put 
in by, not entertainable. — S. 368 of the Civ. 
Pro. Code, enables the plaintiff in a suit to 
have the representatives of a deceased sole 
defendant placed on the record, so that he 
may continue his suit against them, but, 
there is no section in tbe Code which pro- 
vides for the representatives of a sole defendant 
deceased being placed on the record at their 
own request, aud, therefore, s. 582 can supply 
DO such procedure in the case of tbe death of a 
sole respondent in an appeal. An application, 
therefore, put in by the representatives of such 
a deceased sole respondent, is liable to be dis- 
missed on the ground that it is not one authori- 
sed by the Civ. Pro. Code. Bai.TAVER AND 
Magan Davlat v. HATHISINGH KESBI- 
SINGH, 9 B. 55. [R., 7 A. 693 = A.W.N. 1885, 
169, F.B., 19 M.L.J. 33.] 

1201 — Civ. Pro. Code — Death of appellant — 
Application by several persons to prosecute op- 
peal— Determination of party entitled to appeal. 

— Where, on the death of an appellant, 
several persons apply to prosecute the appeal, 
tbe Court is bound to determine which of the 
parties is so entitled. KaTAMA NaCHIYAR v. 
THE RAJA OF SIVAGANGA, 2 M.H.C. 146, 
Note, P.C. 

(21) — Ciy. Pro. Code, 1882, ss. 365, 366— 
Reg. VIII of 1827. s. 10— Administrator of 
property appointed under, whether could w 
placed on record ns representative of decease 
appellant. — On the death of the appellant, hi 
this case, the Nazir appointed administrator 
of his property under s. 10 of Reg- VIII 
of 1927, asked to be placed on the record of 
the appeal as legal representative of the 
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deceased appellant, and an ex parte order was 
made granting the application. Objection, 
however, having been taken at the appeal that, 
as under s. 3()5 of the C.P.C., 1882. no appli- 
cation was made by any person who was the 
real legal representative to have his name 
entered on the record in place of the deceased 
appellant, the appeal must abate. Under s. 366 
of the Code, it was held that such objection 
must prevail. By appointment, the adminis- 
trator could not be deemed to have in any way 
beome the representative of the deceased 
person but was merely the custodian of the 
property in existence and in hand, for a time, 
until the rightful owner appeared or the 
property was sold under the section. M.\LAPA 
V. DEVI, 21 B. 102. 

(22) — Siibstitulion of parties — Death of party 
before execution. — If a party dies before execu- 
tion. the Court has power to substitute the 
legal representative of the deceased. The 
substituted pirty will be bound by the proceed- 
ings which had taken place and be will be pre- 
cluded from questioning the correctness of the 
order for substitution. NareNI.)U.\ NATH 

Pehari V. Bhupendra Narin Hoy, 23 C. 
374. (8C. 51. 6 A. 269, F.) 

(23) — Safgo/ plaintiff's interest in suit ~ 
Substitution of purchaser for original plaintiff — 
Appeal. — Where a plaintiff, who sued on the 
part of himself anl bis minor brother to re- 
cover possession of certain ancestral property 
which DC alleged had been improperly aliena- 
ted by bis father, sold, pending the trial of the 
suit in the first Court, his rights and interests 
in the suit to one 8. and upon petition present- 
ed by him to the Court of first instance, that 
Court substituted S's name in the place of the 
original plaintiff, it was held that the substitu- 
tion of 8 for the plaintiff in respect of a part of 
his share in the subject mattor of suit was in- 
valid, and had not the effect of making him a 
party to the suit, and he bad acquired no 
status which would enable him to appeal. 
Saheb Roy v. Chonee SINGH, 9 W.R. 487, 
[O., 12 W.R. 87; Cons, and ExpL, 2 C.L.R. 
297.] 

(24) — of party to suit— Special 
appeal. — It is not correct to substitute the 
assignee of the original plaintiff as the plain- 
tiff on the record, the proper course being to 
add him as party plitintiff if bo desires it, 
Where, however, the substitution was made be- 
fore judgment in the first Court and was not 
objected to, and there was no allegation that 
any party had been prejudiced thereby, the 
error would not bo considered in special appeal. 
aUUSHEE BUOOSUN, VAKEEL V. MUDDUN 

Mohun Chattopadhya, 2 C.L R. 297., (9 
W.R. 309, 9 W.R. 487, Expl.) 

(25) — S. 688, Civ. Pro. Code, 1882 — Appeal- 
Order of substitution. — An appeal lies against 
an order directing substitution of parties under 
6. 372. Such an order is practically the same 

C. VU-67 
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as an order disallowing objections to substi- 
tution. SOURINDRA Mohun Tagore v. 
SiROMONi DEBI. 28 C 171=3 C.W N. 307. 

(26) — Civ. Pro. Code, 1882, s. 33 ( = 0. I, 

r. 10, els. i and 5, present Code)— Addition or 
substitution of parties — Limitation — Limitation 
Act, XV of 1877, s. 22 — In a suit to recover 
the price of work done to the Government, the 
party sued was described originally as the 
Executive Engineer of P.W.D. of Jajpur, no 
individual being named as defendant. The 
plaint was suosequently amended by making a 
Mr. H, the then Executive Engineer, a defend- 
ant, who was described as the Executive 
Engineer of P.W.D. of Jajpur. When that was 
done, the suit was within time. After the expiry 
of the period of limitation, the Secretary of 
State for India in Council was made a party 
and Mr. H was still retained on record and the 
plaintiff asked for a decree against him and the 
Government, both or either of them. Under 
these circumstances, it was held that the addi- 
tion of the Secretary of State for India in 
Council was not a rectification or substitution 
of the original defendant, and for the purpose 
of limitation against the Secretary of State, 
the suit should be considercl to have been 
instituted on the date when ho was made a 
party. MANDARDHAR AlTCH v. THE SECRE- 
TARY or State for India in Council, 6 
C.W.N. 218. (2 A. 296, 7 A. 284, R.) 

(27) — Addition or sK6siifufion of parties — 
Powers of Appellate Court . — An Appellate Court 
can add or substitute now appellants or respon- 
dents, oven after the expiry of the period of 
limitation. THE COURT OF WARDS v. GAYA 
Prasad, 2 A. 107. 

(28) — Civ. Pro. Code, 1882, s. ‘32— Adding 
party whose right barred — Cause of action . — An 
order passed under Civ. Pro. Code, s. 32, making 
a defendant a co-plamtiff, is bad. if, at the 
time of the order, such party’s right to suo 
has become barred, or if the cause of action 
which gives him the right to sue is different 
from that of the plaintiff who instituted the 
suit. Krishna v. Mekau I^eruma, 10 M. 
44. in., 35 C. 1065 = 8 C.L.J. 286=13 C.W.N. 
186 = 5 M.L.T. 91; D.. 17 M. 12 = 3 M-LJ". 
176.] 

(29) — Civ. Pro. Code, 1882,5. 31 2— Application 
for revival of suit — Application in pending suit — 
Limitation. — lu a partition suit, a preliminary 
decree was made in 1687. Without taking any 
steps to carry out the decree, the plaintiff died 
in 1891, leaving the petitioners, his sons, who 
now applied to have the suit revived in their 
names and in the names of the representatives 
of each of the original defendants who bad 
died, with the object of proceeding with the 
partition of the property. Held that the appli- 
cation was one made in a pending suit, and 
though (ailing within s. 372, Civ. Pro. Codo, 
was not time barred, the right to apply being 
one which accrued from day to day (6 0. 420, 
UNREPORTED Suit No. 266 of 1882, (SALE, 
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J.), E.). The question as to whether the defend- 
ant was aware of the proceedings could not be 
considered at that stage of the case. Ram 

Nath Bhattachaiueev. uma CharanSir- 
OAU. 3C.W.N.756. [E., 7 CW.N. 517 = 30 

C 609: Rel. on, 4 N.L.R. 158; R., 7 G.W.N. 517 
= 3 O.C. 609.] 

130)— Lease - Boundary dispute^Suit— Ex- 
■^ration of lease — Appeal , — A lessee from the 
Government filed a suit against a certain person 
concerning a boundary dispute. In this suit 
the Government was made a formal defendant.’ 
The suit was dismissed after the expiration of 
the lease term. The Government sought to 
appeal against the decree. Held that the lessor 
could not, after the expiration of the lease, 
appeal from the dismissal of the lessee’s 

suit. The Commissioner of Soondur- 
HUNDS V. Chunder Coomar Guose. 3 
W.R. 175. 

(31)— X of 1859, s* /7, locus standi of in- 
tervenor under, only when receipt of rent 
prior to suit -Bringing fresh respondent ou 
record — Discretion of Judge-Error relating to 

stamp no ground of appeal— C.P.C., s. 350— 

The lower Appellate Court had distinctly found 
It as a fact that ihe special appellant had never 

been in the receipt of rent at any time prior to 
the commencement of thesuit ; and this finding 
was quite sufficient to throw him out of Court 
8. 77 of Act X of 1859 distinctly lays this down 
to be the only point for enquiry as between a 
plaintiS and an mtervenor. and. if this point is 
not established in favour of the latter, he has 
got no locus standi in Court. The Judge has 
jurisdiction to allow an appeal to be filed after 
the expiration of the prescribed period ; while 
so, there is no reason why he could not exercise 
similar discretion in the matter of adding a 
fresh respondent to the record where tbi» latter 
has been a party to theoriginal suit. An error 
on a matter of stamp does not constitute a 
sufficient ground for appeal. It is a technical 
objection which does notaffect the merits of the 
case, and therefore does not afford a reason for 
intorforiug with the decision of the Court below 
under -s. 350 of the Code, Showdaminee 
Dossee V. Ram Roodroo Gangooly 8 
W.R. 367. 


Parties to ■Su/f— continued. 

-3.— Substitution of parties to soit— c/d. 
See Civ. Pro. Code. 1908 s 50 O YVT 

r. 90, 12 A. 440 = A.W.N. IsVm'F B ' 

s fo4 Y V?; 0- XXII, r, 10, 

1900, '79.' ’ 231 = A,W.N, 

pendency 

c nl. to be made a party- 

1908. O. XXII r 10 

1896 45 ’ ^ 2B5 = A. W.N.’ 

Assignment of subject-matter of suit after 
High Court s decree in assignor’s favour— De- 
cree reversed in appeah-Assignee cannot be made 

appellate decree- Sec 
CIV Pro. Code. 1908. o. XXII. r. 10. s. 14I 

10 A. 9f = A.W.N. 1897. 288. 

See Limitation act 

172, A.W.N. 1890, 21. 


1908, arts. 171, 


See Plaint-Amendment of Plaint 7 

B.L.R. App., 65. 

See W.aiver. 12 W.R. S7. 


4 Suit by representatives of a class. 

monjy persons interested in— Re- 
presentation by some— Effect of decree.— Con- 
venience. if not necessity, requires that in suits 
Where there is community of interest amongst 
a large number of persons, a few should be 
allowed to represent the whole ; and if the 
whole body be represented in the suit, then it 
IS Prjpej that the whole body should be bound 
by the decree, though some members of the 
body are not p.arties named in the record. SRI- 
KANTI NaRAYANAPPA V. INDUPURA.M RaM- 

o’ ^ ^ ^ ^ 226. (2 M H.O. 1, D.) [H.. 

4 aM.H.C. 108. 12 M. 356. 20 M. 129.] 


(32)— S. 73, Act VIH of 1859— Parties to 
appeal— 11 a Judge thinks that a co-defendant 
(who was a co-sharer with the plaintiff in the 
property in dispute) was a necessary party as 
respondent in the appeal, he should have taken 
measures under s. 73, Act VIII of 1859. to 
have caused that person to be made a revspoodent 
instead of dismissing the appeal. ACHUMB.AH 

Paurey V. Ram SaheyPaurey, W.R. 1864, 
136. ’ 

Seo abatement of appeals. 11 a. 408 = 
A.W.N. 1888, 111, 16 A. 211 = A.W.N. 1894 
22 . ’ 

See Bom. act XVII OF 1879. ss. 49.a and 74 
19-B. 202. ’ , 


(2)— Ss. 26 and 30, Civ Pro. Code, 1882— 
Suit for injunction — Member of a community 
excluding the rest-Parties.—Ss. 26 and 30, 
Pro. Code, 1882, are only enabling sections. 
Where the defendant’s taking a certain action 
10 respect of certain property affected the rights 
of the plaintiffs in their iodividoal capacity, as 
also 10 their capacity as members of a certain 
community, held, the plaintiffs may sue, 
pintly in their individual capacity for an in- 
junction restraining the defendant from taking 
the action complained of. It is not necesxsary. 

in suoh a case, that the plaintiff.n should 
obtain the sanction of the Court, under s. 30 
Cxv. Pro. Code, nor is s. 26, Civ. Pro. Code, a 
bar to be plaintiffs’ suit. Baud Lal PAR- 

BATiA V. Gulak Lal pathuk, 24 c. 385. 

[Rel. on., 113 P.L R. 1901 = 91 P.R. 1901; 

R., 1 S.L.R. 145, 78 P.L.R. 1903 = 52 P.W.R. 
1908.] 

(3)“"Cio. Pro. Code, s. 30.— The section is 
designed to allow one or more persons to re- 
presents class having special interests, and not 
to allow such persons to sue on behalf of the 
general public to which the notice prescribed 
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i . — Suit by represeotatives of a class 

— continued. 

by that procedure would be inapplicable. 
ADAMSON V. AKUMUGUM. 9 M. 463- ^Appr., 

20 C. 397; J?., 9 M.L.J. 93. 33 C. 905=10 C.W. 
N. 867.] 

(4) — Vendor and purchaser — Landloid and 

tenant — Sale subject torights of lenant:^— Notice 
to purchaser — Swif by tenants to enforce rights 
against purchaser — Cit. Pro. Code. 1882, 
s. 30 ( = 0. I. r. 8 (i), new Code)- — S. 30, 
Civ. Pro. Code, authorizes some of the 
raiyats of a village to sue the proprietor 
of it on behalf of themselves and the other 
raiyats for a declaration of their general 
rights, and for an injunction restraining the 
proprietor from interfering with ibeir enjoy- 
ment of those rights. In 1806, a certain 
village was granted to A by the East India 
Company subject to the customary rights and 
privileges of the raiyat.s which were embodied 
in Reg. I of 1908. But the deed of conveyance 
was not'executed until 1819, when it was 
executed by the said Company to the executors 
of the Will ot A, who died in 1810. In this 
deed, no reference was made to the rightsand 
privileges of the raiyats. In 1868, defendant 
purchased the said village from its then legal 
owners. In 1889. plaintifis instituted the 
present suit for themselves and on behalf of 
the other raiyats of the village to enforce their 
rights. The defendant contended that as no 
reference was made to those rights in the deed 
of conveyance of 1819, ho was not bound by 
them. Held that the defendant ought to have 
made inquiry as to their right.c, as the lands 
wore in the occupation of the raiyats at the 
time of the conveyance of the village to the 
defendant Having failed to do this, be took 
subject to such rights as the tenants had, 
just as if they were specially mentioned in the 
conveyance to him. Held, also, that as there 
bad been no denial of plaintiS’s right until 
shortly before the suit, it was not barred by 
limitation. AHMEDliHOY HAHIDHHOY V. 
Balkuishna MUKUND. 19 B, 391. [H., 33 

C. 905 = 10 C.W.N. 867.] 

(5) — S. 30, Civ. Pro. Code, \S8'2—Suit by 
sorne of a class as representatives of class — Per- 
mission must be obtained before suif. — In suits 
where permission under s. 30, Civ. Pro. Code, 
is required, held, that suob permission must bo 
obtained prior to suit and cannot be given sub- 
sequently. Where the plaintiQs were suiog as 
representatives of the residents of certain vil- 
lages and had not obtained the permission of 
the Court under s. 30 of the Code to institute 
the suit, held, that the suit was not maintain- 
able. Haradhone DASS V. Ramdoyal RAI, 

21 C. 181, (Note 1). [R., 33 C. 905 = 10 C.W 

N. 867 ] See also Nityanund Ghosr v. 
Mohendro KristoGhose. 21 C. 181, Note 
2. 

(6) — S. 30, Civ. Pro. Code (1882) — Some of a 
class as representatives of class filing a suit — 
numerous plaintiffs — Permission to institute 
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— continued. 

suit. — S. 30, Civ. Pro. Code, does not require 
an express permission to be recorded by the 
Court ; if the permission can be \\ell gathered 
from the proceedings of tbe Court in which the 
suit was instituted, an Appellate Court, on ob- 
jection being taken that no permission was 
given for instituting the suit, ought to hold 
that such permission was really granted. So 
the grant of permission under s. 30 may bo in- 
ferred from the circumstances of the case. 
DHUNPur Singh V. pAREbH Nath Singh 
21 C. 180. (5 A. 602. Diss.) [F., 29 C. 100 

R.. 33 C. 905 = 10 C.W.N. 867.] 

{7}— Parties to suit— Suit by Association— 
Cw, Pro, Code, s, 30. — An association of per- 
sons ihat has per se no status in law cannot 
institute a suit in its own name by its secre- 
tary. If its members empower one or more of 
their number to act for them in the manner 
provided in s. 30 of the Civ. Pro. Code, they 
may perhaps be permitted to sue in such 
manner. THE MUHAU.MADAN ASSOCIATION 
OF Meerut v. BAKshi Ram. 6 A. 284= A. W 
N. 1884, 76. [li., 14 B. 286, 20 A. 167.] 

(9)— Persons having common cause of action, 
institution of suit by—Cii). Pro. Code, 1882, 
s. 'iO— Decree declaring title of plaintiff — Per- 
petlual injunction. — The plaint iffs were 208 in 
number and they filed the present suit under 
s. 30 of the Civ. Pro. Code. 1882, under the 
following circumstances : — The plaintiffs were 
the hereditary priests attached to the plaint 
temple and they had the right to conduct 
their patrons to the temple, perform worship 
on their behaM and obtain romuneration for 
the services thus rendered. The defendants, 
who were the ministers of tbe idol issued certain 
rules which prohibited people from entering in- 
to certain sacred precincts within the temple, 
except on payment of certain fees. The plaio- 
tifls alleged that tbe rules infringed their im- 
memorial right of entering into the temple 
with their patrons and receiving the remu- 
neration given to them and accordingly they 
brought tbe present suit for (1) a declaration 
that they were entitled to free access within the 
sacred chambers of tbe temple for purposes of 
worship and (2) for a perpetual injunction 
restraining the defendants from interfering 
with their rights. The plea of the defendants 
was that there was no cause of action for the 
plaintifis, that the plaintiffs cannot sue jointly, 
that they had no right to obtain a declaratory 
decree under s 42 of the Specific Relief Act and 
that no injunction can be granted against them. 
Held, (1) that the suit was rightly brought 
under 3.30 of tbe Civ. Pro. Code, the plaintiffs 
having a common cause of action against the 
defendants who interfered with the immemorial 
rights of the plaintiffs by the promulgation 
of tbe rules ; (2) that, under s 42 of the 
Specific Relief Act, the plaintiffs were entitled 
to a declaratory decree, as the effect of the 
rules was a denial of their title to free access to 
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the temple: (3) that the defendants had no 
authority to issue the rules in question ; and 
(4) that the prayer of the plaintiffs in respect of 
perpetual injunction must also be granted. 
K4LIDAS JiVRAM v. GORPAR.TA RAMHfRJI 
15 B. 309. [R.. 33 C. 789 = 10 C.V.'.N. 531.] ’ 

[9)— Remand of suit— Date Jor re-hearing — 
Duty of Court— Purchaser of claimant's rights 
— Party to suif. — When a case is remanded for 
re-trial, some date should be fixed for the re- 
hearing, thus giving the parties an opportunity 
to appear and take measures for carrying on 
the suit. A purchaser of the rights of the 
claimant, as next heir to the previous owner, 
must be made a party to the suit. Harad* 
HUN CHUCKERRUTTY v. ProTAP NAR\IN 
Chovvdhry, 14 W.R. 401. 

{19)—Dharmakarta —Suit against— Parties. 
—In a suit by a Temple Committee against a 
Dharmakarta for possession of the temple and 
its properties, all the members of the Com- 
mittee should join as parties. VIRASAMI 
NAYUDU V. ARUNACHELLA CHETTI 2 M 
200 . 

(\\)—Civ.Pro.Code, 1882, s. 39— Suif /or dec- 
laration by some of the worshippers at a temple- 
Omission to o6Min leave to sue, not fatal to suit. 
— Some of several worshippers at a temple can 
maintain a suit for a declaration that the de- 
fendants are not the duly elected dharmakartas 
of the temple, and the Advocate-General is not 
a necessary party to such a suit. The only 
consequence of the course prescribed by s 30 
of the C.P.C. not having bean followed is, that 
the judgment in the suit would not be binding 
on those whose names are not on the record. 
To obviate such a result, it is competent to the 
Court, with the view of adjudicating defini- 
tively and completely on the matter in dispute, 
to require an amendment of the plaint. The i 
omission to apply under s. 30 of the Code is 
not by itself a ground for dismissing the suit, 
but, when the objection has been taken, the 
suit ought not to be allowed to proceed except 
on the terms of the plaint being amended, and 
the requisite leave under s. 30 being obtained. 

Srinivasa Chariar v. ragh.ava Chariar, 

23 M. 21 = 7 M.L.J. 281 (8 C. 32,8 B. 432, 
Cons.) [ApTjr., 25 RI. 399, R., 24 M. 219,9 
P.R. 1904, 16C.P.L.R. 161,33 0.905 = 10 0 
W. N. 867. 78 P. L R. 1908 = 52 P. W. R. 
1908,] 

(12) — Suif by some members of a caste for 
declaration of exclusive right to worship at 
temple, cognisability of, by Civil Court — Reg. 

II of 1827, s. 21 — Limitation. — Plaintiffs as 
the members of their caste, sued for a declara- 
tion of their exclusive right to worship an 
idol in the sanctuary of a temple and for an 
injunction against the intrusions by the defend- 
ants. Overruling the defendant’s plea that 
the suit was not maintainable in a Civil Court, 

AS involving a caste question, it was held that 


Parties to Si///— continued. 

4. Suit by Fepreseotatives of a class 

— continued. 

there was no such question but a civil right fit 
for adjudication by the Civil Court. The 
meaning of s. 21 of Reg. II of 1827 is that the 
internal economy of a caste is not to be inter- 
fered with by the Courts, not that no po 3 -‘’ible 
matter of litigation in which a question of caste, 
usage or right or privilege may arise can be 
taken cognizance of. Also, such a suit could 
not be taken to be barred by time merely 
because the first act of intrusion by the defend- 
ant might have taken place prior to a certain 
period.^ There is no provision of the law of 
liinitation which prevents the establishment of 
a right connected with worship or a religious 
institution merely because the first interference 
with it was more than a particular number of 
years before the institution of the suit. 

anandrav Bhik^ji Phadke V. Shankar 
Daji CHARYA, 7 B. 323. [R.. 21 C. 463. 23 

B 122. 30 M. 15 = 16 RI.L J. 471 = 1 M.L.T. 
423. 33 C. 789=10 C. W. N. 531. SOM. 185 = 

17 M.L.J. 240 = 4 A.L.J. 333 = 11 C.W.N. 585 
= 5 C.L.J. 566 = 9 Bom. L.R. 663, P.C.. 19 
M.L.J. 743 = 5 Ind. Cas. 76; D,, 11 M.L.J. 
215.j 

eCode, s. 30 — Advertising — 
Application for execution of a scheme by a 
person interested, but not of the plainliO's class. 
—In a suit for the management of a temple by 
some Tengalai Brahmans, an order was made 
for an advertisement which invited all persons 
interested to come in as parties or be otherwise 
represented. A person not on record and not a 
Tengalai applied to the Court to compel the 
surviving defendant to carry out the provisions 
of the decree, claiming some interest in the 
temple; held, no permission had been given to 
the plaintiffs to sue for others having the same 
interest with themselves in the manner 
required by s. 30, and further, the applicant 
could not come in to execute the decree, 
because he did not appear, from the decree 
sought to be executed, to be interested, in the 
same way as the plaintiffs were. RAGAVA v. 

Rajaratnam, 14 M- 57. [F., 16 C.P.L.R. 

161; R.. -23 M. 28 = 7 M.L.J. 281, 33 C. 905 
= 10 C.W.N. 867,] 

(14) — Worshippers, interference with rights of, 
suit maintainable on — Suit for land maintain- 
able by trustee only. — It is competent to the 
worshippers at mosque to maintain (irrespective 
of ss. 30 and 539, Civ. Pro Code), an action 
against any person improperly interfering with 
their rights to worship. Even where they are 
entitled to set aside a lease complained of, they 
cannot go further and claim possession of the 
property, the trustee being the only person 
entitled to such possession. SUBBARAY.ADU v- 

Asanali Sheriff. 23 H. lOO, Note. (7 A. 

178, R.) [R., 23 Rl. 99, 33 C. 739=10 C.W.N. 

581.] 

(15) — Suit to recover land belonging to mosque, 
trustee alone entitled to maintain — not 
maintainable by individual worshipper- — An in- 
dividual having the right to worship in a 
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Parties to Suit — continued. 

i . — Suit by representatives of a class 

— continued. 

mosque does not thereby become entitled to sue 
by himself for recovery of possession of laud 
alleged to belong to the mosque. Where there 
is a trustee of the mosque continuing to bold his 
office as such, bo is the only person (irrespective 
of s. 30, Civ. Pro. Code), entitled to sue for the 
recovery of land belonging to the institution. 

Kamara.iu V. asanali Sheriff, 23 M. 99. 
(5A. 497, iJ.) [23 M. 100, Note, fl.] 

(16) — Religious endowment - Mosqiie — Right to 
sue — Form of suit — Ciu. Pro. Code.ss 30,539. 

— Every Muhammadan, who has a right to use a 
mosque for purposes of devotion, is entitled to 
exereise it without hindrance, and has a right of 
action against any one who interferes with its 
exercise. Ss. 30 and 539 of the C. P. C . have 
no application to such a case. S. 30 of the C. 
P.C., applies to cases in which many persons are 
jointly interested in obtaining relief, and not to 
cases in which the rights of an individual are 
violated Jawahra v. AKHAR HUSAIN, 7 A. 
178, F. B= A.W.N. 1884. 329. (5 A. 497. 8 C. 
32, D.) [F., 33 C 789=10C.W.N. 581; Appr . 20 
C. 810; n., 18 A. 227. 21 C- 385, 24 B. 170= 1 
Bom. L.R. 649. 2 C.L.J- 460, 33 C. 905 = 100. 
W.N. 867, 1 b. L. R. 145; D., 11 A. 18.] 

(17) — by Mutwali— Trust for religious 
ond charitable purposes — Ciu. Pro Code, 1882, 
s. 539 — XX of 1863-Cti;. Pro. Code, 1882, 
s. 30, permissioyi under necessity for. — Where, 
according to the plaint, in a suit to recover pos- 
session. as mutwali of ccriain parcels of land, on 
the allegation of their dedication as wai/f, the 
trust is one partly (t.e., for the feeding of way- 
farers and travellers) for charitable, and partly 
(for lighting the mosque and shrine, etc ) for 
religious purposes, the suit, if framed neither in 
compliance with s. 539 of the C.P.C., which 
would govern it so far as it related to charity, 
nor with Act XX of 1863, governing religious 
endowments, would not bo maintainable. [E., 
16 B. 626, 24 C. 418; Appr.. 11 A. 18, F.B. ; Diss , 
10 0. W. N. 581 = 33 C. 789 : D., 2 M. L. J. 
251 ; R., L. B. R. (1893-1900). 645. 2C. L. J. 
460.] It was also held in the above suit that, 
oven if the endowment came under neither of 
the two specified enactments, the plaintiff would 
not be entitled to sue aloiio with'^ut leave of 
the Court and without having otberwiso com- 
plied with the requirements of e. 30 of the Civ. 
Pro. Code, as it appeared on the face of the 
plaint, that there were other persons interested 
in the trust besides herself. LUTIFUNNISSA 
Biri V. NAZIRUN BIRI, 11 c. 33. [R., 20 C. 
610.] 

118) — Encroachment on burial ground — Suit 
by some members of a community against others 
for removal of — A/ainfaina6ififp— Permission of 
Court under s. 30, C. P. C.. 1882, if necessary. 

— Whore the property in dispute was a burial 
ground used by the members of a certain com- 
munity in a village, a suit brought by certain 
members of the community against certain 


Parties to Suit — continued. 

4.— Suit by representatives of a class 

— concluded, 

other m<?mbers of the community for removing 
a wall built by them on the burial ground, 
must be regarded as one in which the plaintiffs 
claim to restrain the defendants from violating 
the common interest they all had in the land, 
and, as such, the permission of the Court under 
s. 30 of the C.P.C., 1882, need not be obtained 
for the institution of the suit. Held also that 
the plaintiffs were entitled to bring the suit, 
as the laud was held in common by all. and as 
the oefendant’s conduct in erecting the wall in 
question so as to exclude the plaintiffs from a 
pact of the common land, amounted to a vio- 
lation of ihe plaintiffs’ rights. TaNUDIN v. 
Pandu, 18 B. 699. [R., 105 P. R. 1901,91 P. 
R. 1901 = 113 P. L R. 1901, 52 P. W. R. 1908 
-78 P. L. R. 1908=18 P. R. 1903.] 

(19) Specific Relief Act, I of 1877, s. 9— Suit 
for possession of exclusive right of fishing in creeh 
— RxgiU of fishing, ivhether immoveable property 
within s. ^—Objection under s. 30, C. P. C. 
— Plaintiffs in this suit who were some of the 
fishermen of a village, claimed, for the fisher- 
men of that village, the exclusive right of fish- 
ing in a creek between high and low water 
mark within the limits mentioned in the plaint, 
and sought, under s. 9 of the Specific Relief 
Act, to recover possession of that right from the 
defendants, alleging dispossession by the latter 
within .six months before the filing of the suit. 
The first Court ordered possession to bo given 
to plaintiffs. The High Court, in revision, 
overruled the contention of tbe defendants 
that the matter was beyond the jurisdiction of 
the first Court, by reason of the right of fishing 
not being immoveable property within the con- 
templation of tbe said s. 9 of the Specific Relief 
Act. The right claimed was the right of exclud- 
ing the public from a particular p.art of tbe 
sea, and constituted the technical common of 
fishery and, being a private, right of fishery, 
came under the denomination of immoveable 
property. It was nottbe intention of the Legis- 
lature to exclude incorporal rights from the 
section. The first Court, therefore, had acted 
within jurisdiction in having ordered that pos- 
session should be given to the plaintiffs. Another 
objection raised by the defendants, that the suit 
should have been instituted in accordance with 
tbe provisions of 8. 30 of theC. P. C., was held 
to be well-founded but, as it was still open to 
the applicants to establish their rights by suit, 
the irregularity was not such as to call for the 
exercise of the powers of the High Court under 
8. 622 of tbe C. P. 0. BHUNDAL PANDB v. 
PandolpoS PatIL, 12 B. 221. [R,. 13 M. 

54, 19 C. 544. F. B., 6 M- L. J. 95, 57 P. L. R. 
1903, 33 C. 1905 = 10 C. W. N. 867 ; R., 10 C. 
L. J. 30.] 

See Civ. Pro. Code, 1908, O.I, r. 8 (1), 3 
O.C. 351. 

See Co sharers— Suit ry co-sharers, 12 
B.h.C. 85. 
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Ponies to So//— continued. 

Transposition of parties to suit. 

il) -Appeal — Pouer of appellate Court to 
parties from roll of defendants to 
ptaxntiffsSuxt for arrears of Certain 

persons, alleging themselves to be co-sharers, 
intervened in the course of the suit and were 
made co-defendants by the first Court. The 
Appellate Court, however, transferred them 
irom their situation as defendants to the side 
ot the plaintiff, not only without their concur- 
rence but entirely against their will. Held 
IS a general rule that a person cannot 
be made a plaintiS against bis will, iu the 
absence of any equity in favour of third persons 
enabling them to ask the Court to compel the 
mtervenor to take up the part of the plaintiff. 
AS thep was no such equity in the present case, 
the order of the lower appellate Court transfer- 

* I % % one side to the other 

T'- Behahee lall doss V. Radha 

Ml ] ™ 

^ 0 / >877. s. 32— 
t:'lavUt(/ in partnership suit seeking withdraioal 
or dtsmissal of suit ^Application by defendants 
to be made plaintiffs ^ Practice.— Where a 
plaintiff in a partnership suit applies for leave 
to withdraw or for getting the suit dismissed, 
but some of the defendants objecting to such a 
course apply under s. 32 of the Civ. Pro. Code, 
praying that they may be transposed as plain- 
tiffs, the plaintiff being made a defendant, such 
application of the defendants should be granted, 
loan ordinary suit, tbe question of tbe addi- 
tion or transposition of parties arises on the 
allegations made by tbe plaintiff, and so, where 
the plaintiff withdraws, the allegations being 
withdrawn, no question remains for the Court 
to decide- But a partnership suit is a suit of a 
peculiar character, and the parties to such a 
suit do not stand to each other precisely in the 
same relation as parties to suits generally If 
a plaintiff in a partnership is to be allowed to 
withdraw, the defendants in such a suit will 
never be safe unless they file separate suits, 
lor. the plaintiff may delay his withdrawal 
until the period of limitation has expired, and 
then they will be without a remedy. Edulji 

Munchkrji Wacha v. Vullebhoy Khan- 

BHOY, 7 B. 167. 


6. — MiscellaneouB. 


Act VIH of 1859. s. 73 
Dt^xssal of suit — Defect of parties— Powers 
of Court in such cases.— The dismissal of a suit 
merely for defect of parties was opposed to the 
spirit of the Procedure Code as tbe Courts 
under s. 73 of the Code have been given, the 
power to include all persons having an interest 
ID the subject-matter of a suit as parties to it. 
BUCHPAUL V. JOHUREE, 1 Agra 147. 

(2 ) — Position of — Suit— Procedure— Practice. 

—A person who ought to be but is not a party 
to a proceeding is not ordinarily bound by any 
decree or order passed therein. SURSANGJI v, 
PARTAPSANG. 5 Bom. L.R. 937 = 26 B. 209. 


Parties to Su//— continued. 

— 6.— Miscellaneous— confmwed. 

(S)— Non-attendance in Court— Appearance 
6p agent.— k Rajah instiiuud a suit under 
Beng, Act X of 1859 through an ageot appoint- 
ed in that behalf. The Deputy Collector cited 
the Rajah himself to appear and be examined. 
He excused himself, on ihe g>' 0 und of privilege 
under Act VIII of 1859, s. 22. and. at the same 
time, petitioned that the evidence of his 
general agent might te taken- Tbe Deputy 
Collec.tor. without examining the general agent, 
dismissed the suit, on ihe ground that the suit 
ought to have been instituted by the general 
agent , and that tbe Rajah himself was bound 
to obey his citation. Held, that the Deputy 
Collector was bound lo receive evidence of the 
genera] ngent and to decide tbe case upon the 
evidence which was tendtred ; and that the 
refusal of tbe Rajah, who had tbe privilege he 
claimed, and his appointment of a special agent 
or mukteac for tbe purposes of the suit instead 
of bis general agent, were no grounds for 
dismissing the suit JUGGUD INDUR BUN- 

WAREE V. SURJCOOMAR Chowohry. Marsb 
627. 

(4)— Ladies of rank— Personal appearance in 
Court — Discretion. — A Judge is wrong in insist- 
ing upon the personal appearance in open 
Court, of a Mahomedan lady of position who 
is willing to admit tbe Court to an interview 
at her own residence within tbe town in which 
the Court holds its sitting, ZOHURUTOOL- 
LAH CHOWDHRY V. ASALOODEEM CHOW- 
DHRY, 15 W.R. 129. 

{b)— Statement of facts — Inferences. — A 
party professing to state facts in Court has no 
right to give bis own inferences as facts, but 
ought to aisclose the real facts and leave the 
Court to make its own inferences. SURAJMAL 
V. MaNEKCHAND. 6 Bora. L R. 704. 

(6) — Witnesses — Parties as witnesses on their 
own behalf — Court's duty to compel attendance 
—Practice and procedure. — Every party to a 
suit should go into the witness box to prove 
his allegations and to submit to cross-examina- 
tion. If cither party fail to do so, and tbe 
other party wishes to call him, every possible 
effort should be made by tbe Court to compel 
attendance. SUBBAJI v. SHIDDAPA, 4 Bom. 

L R. 86 = 26 B. 392. 


(7) — ParlTiership— Practice — Parties — Same 
person both plaintiff and defendant. — Where 
tbe plaintiff, as heir of his mother, sued a 
firm in which be was himself a partner, held 
that there was no objection to tbe frame of 
tbe suit on tbe ground of tbe plaintiff being 
also a defendant, as he was made a defendant 
in a totally different capacity. PREMJI LUDHA 
V. DOSSA DOONGERSEY, 10 B. 358. [2 Ind. 

Cas. 597.] 

(8J — S. 30, Civ. Pro. Code, 1882 — Some of a 
class as representatives of the class filing suit — 
Permission to institute suit.— Where the plain- 
tiffs have applied for permission under s. 30, 
Civ. Fro. Code, for bringing a suit on behalf of 
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Parties to Suit — continued. 

6. — MiBcellaoeous — contviued. 

all parties, and where in fact, such leave has 
been granted and notices have been issued ac- 
cordingly, the simple fact that the order grant- 
ing such permission has not been recorded in 
the order sheet, does not vitiate the proceedings. 
KALUR KHABIR V. JaNMEAH, 29 C. 100. (21 
C. 180, E.) in., 33 C. 905 = 10 C.W.N. 867.] 

(9) — Alolher succeeding os heir lo iasf male- 

holder — Gift of ‘property by peison having right 
of matntinance — Whether legal as against teier- 
Stoner. — G succeeded as heir to the property of 
her son who was the last male holder. R who 
had a right of maintenance in the property 
joined G, in suing the present piainuO who was 
the next reversioner, to establish ih it the pro- 
perty was the self-acquired property ol G’s hus- 
band. She was also allowed by G to be in pos- 
session of certain property in lieu of her main- 
tenance, and she made an absolute gift of the 
property to her daughter. In a suit by the 
plaintiff reversioner to set asiae the deed of gift 
and for possession, held. (1) that the mere 
joinder of R in the suit of G against the rever- 
sioner diu not confer on her any rights in excess 
of those she already bad or adverse to those of 
other persons ; (2j that the deed of gift by R 

was void and in operative against the plaiutid 
who was entitled to a declaration to that effect, 
but not to possession during the life-time of G. 

Mussumat Pahbutee V. Rajah Krisuan 
PURTAB BAHADOOR SAHIE, 1 N.W.P. 44. 

(10) — Temple managed by three sabhas, suit 

ki recover land belonging to, whether maintain- 
able by numters of two sabhas only. — A suit to 
recover lands belonging to a temple managed 
by three sabhas jointly, was brought by some 
of the members representing two only of the 
sabhas. There was no allegation that the other 
sabha had been consulted, or bad repudiated 
the right of the plamtids to sue in conjunction 
with itself, Permission under s. 30 of the Civ. 
Pro. Code, to sue as representing all the mem- 
bers of all the sabhas was refused. It was held 
that it was not competent to the plaintids to 
maintain such suits by themselves. PUUAMA- 
than Somayajirad V. Sankara Menon, 28 
M, 82. [[{„ 26 M. 649, F.B.J 

(11) -Ciy. Pro. Code (Act VIII of 1859), 
ss. 208, 224 — Assignment of decree in terms of 
compromise — Party impleaded in former auif not 
irnpUadeii in subsequent suit. — H and U were 
brothers. Some property which had been 
exclusively acquired by the former with bis own 
funds was sold in execution of a decree and 
bought by B. H ostensibly transferred posses- 
sion of ic to D. B having failed to obtain pos- 
session of the property sold it to S who obtained 
a decree against H and D for possession of the 
property on the 10th August 1858, without any 
detriment to the rights against 8 of the present 
plaintifis who had purchased H's rights at a 
judicial sale in September 1856. The present 
plaintiffs sued alleging that the sale to 8 was 
collusive, and obtained a decree in conformity 
with the terms of a compromise on the 26th 


Parties to Suit — concluded. 

6. — Miscellaneous — concluded. 

July 1650 whereby the defend.ints consented to 
the plaintiffs being put in immediate possession 
of the property. They were eventually put in 
possession of the properly in 1864 in confor- 
mity with s. 224. Civ. Pro. Code. In 1866, the 
Commissioner ordend their names to be ex- 
punged from the registers, and that of I) to be 
re-entered therein. The plaintiffs then brought 
the present suit to recover pcssetsion of the 
property from which the al ( ve order bad the 
effect r)f oUvSting them. Held that the plain- 
tiffs in executing their decree of the 26tb July, 
1859 were executii g the decree of the lOth 
August 1858 which was passed directly against 
D. as the execution of the latter decree in 
t ffect involved that of the earlier one. which 
had virtually merged in the other and the 
rights of the decree-holder under the first hav- 
ing been conveyfd to ibe holders of ihe second 
decree according to s. 209, Civ. Pro. Code. 
Doorga Pershad Singh v. Lalla Jug- 
UUNNATH Pershad, l N.W.P. 31. 

Defect of parties, ground of. in .special 
appeal--See Al'BELLATE COURT-OBJECTIONS 
FIRST TAKEN IN ARREAL, 3 C. 26. 

Remand for adding fresh parties — See ClV. 
Pro. Code. 1877. ss. 32. 562, 563. 569, A.W.N. 
1881, 49. 

Suit for recovery of debt accrued duo to 
partnership in lifetime of deceased partner — 
Representatives of deceased partner, not neces- 
sary parties to suit— 5ee CONTRACT ACT, 
1872, s. 45. 17 B. G. 

See ESTORRKL— ESTORREL BY CONDUCT, 
6 VV.R. 66. 

See Evidence— PAROL Evidence, ii B. 
644. 

Suit to recover a debt duo to a firm — Family 
business — Necessity to join all members as 
partie.s— H indu Law— Joint FAMILY, a. 
W.N. 1907, 58 = 4 A.L.J. 194 = 29 A. 311. 

See Mjhomedan Law— WAKF, 18 B. 401. 

Mortgagees of separate shares of joint-owners, 
suit for partition between, not maintainable 
without impleading mortgagors— Sec PARTI- 
TION— Right TO Partition, 18 a. 476 = a. 
W.N. 1896, 158. 

See Partition— RIGHT to Partition, 

18 A. 334 = A.W.N. 1896, 82, 6 M. 90. 

Recognised agent of party not himself a party 
—Names of parlies to be correctly entered in 
proceedings— See PARTNERSHIP— GENERAL, 4 
L.B R. 23. 

Partition. 

See ACT IV OF 1893. 

See Buddhist Law — Partition. 

See burden of Proof— Partition. 

See Civ. PRO. Code, 1908, 0. XXVI. rr. 13, 
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Partition — continued. 

See Hindu L\w— Impartible Estate 
See Hindu Law — Inheritance. 

See Hindu Law— PvVrtition. 

See Impartible Estate. 

See Mahomedan Law — Partition. 

See M.alab.ar Law — Partition. 

1. — General. 

2. — Effect op Partition. 

3. — Form of Partition. 

4. — Partition, how effected. 

5. — Private Partition. 

C. — Right to Partition. 

7. --SUIT FOR PARTITION AND JURISDIC- 
TION OF CIVIL Courts in. 

8. — Miscellaneous. 

1.— General. 


(1) Partition — All the joint property must 
be put into botch potch —A plaiotjd’s suit for 
partition is not maintainaDle when he keeps 
back property in his own possession ; for all 
the joint property must bo put into the ‘ ‘ botch 

potch.” Hafiz MAHBUii Bakhsh v. abdul 
RaHM.AN. 84P.L.R. 1912 = 4 P.W.R. 1912 = 
13 Ind. Cas. 816. 

(2) — Decree for partition, form o/. — In a suit 
for partition, the decree is not like a decree for 
money or for the delivery of specific property — 
a decree in favour of the plaintiffs only. In 
such a suit, the decree is, or ought to be, a joint 
declaration of the rights of the persons interest- 
ed in the property of which partition is sought, 
and is a decree in favour of each sharer. It 
decides what interest each of the sharers has 
in the property, the subject of partition, 
whether those sharers be plaintiffs or defend- 
ants, and renders unnecessary any subsequent 
suit by any of such sharers for a declaration 
of his interest in the property. DOST MUH- 
AMMAD Khan V. SAID BeGAM, 20 A. 81 = 
A.W.N. 1897, 199. (3 C. 551, II B. 216, R.) 
CF., 23 P.R. 1905 = 13 P.L.R. 1905.] 

(3) — Form of suit—Partilion suit^Change 
into suit for redemption — Permissibility . — 
Where in a suit for partition it was found that 
the plaintiff was bound by the mortgages im- 
peached by him and that he was entitled only 
to redeem those mortgages, the plaintiff could 
not be allowed to change the suit into one for 
redemption, as doing so was to effect a change 
in the whole character of the suit. VIRa- 
RAGHAVA AIYANGAR V. Ramasawmi aiyan- 
OAR. 10 M.L J. 242. 

Jurisdiction of Civil andBevenue Courts 
—Act XIX of 1873. ss. 132, 241— United 
Provinces Land Revenue Act (HI of 1901, 
Local), s. 233 (A:J.— Where the whole of a 
village was under partition in the Revenue 
Court, and that Court directed that the village 
should be divided into 26 mahals, one of which, 
the mahal of the non-applicants for partition, 
should consist of 12 but rightly or 


Partition —continued. 

— General— confinwed, 

wrongly land which should have formed part 
of the mahal of the non-applicants was allotted 
to one of the other mahals, held, that this was 
a question relating to the partition or union of 
mahals, and the remedy of the party aggrieved 
was an appeal against the order confirming the 
partition and net a suit in the Civil Court. 
Tibbeni Sahai V. Jagannath, 5 A.L.J. 725 
= A.W.N. 1908. 274. (A.W.N, 1900, 11, D.) 

(5) Abadi — Village site— Partition— Juris- 
diction— Powers of Civil Court— Right of each 
proprietor to share in vacant land—^[ode of 
parlitio7i Area for partition — Plaintiffs repre- 
senting majority and residing in another village 
Appeal — Some defendants representing small 
shares appealing— Appeal on behalf of all de- 
fendants— Civ. Pro. Code (Act V of 1908), 
O. XLI, r, 4. — In suits for partition of the 
whole village site, though the Civil Courts may 
technically have jurisdiction to go into the 
question of partition, they are usually well- 
advised to decline to attempt what is an almost 
impossible task. There is no basis for the 
theory that each individual proprietor is en- 
titled to a certain portion of the abadi area 
calculated with reference to village shares 
whether determined by pedigree or revenue 
payments. The only safe ground to take is 
that the distribution of such vacant land as 
there may be attached to the abadi should be 
left in the hands of the fam6ardars who alone 
can determine whether it should be divided up 
or kept intact for the common purpose of the 
village. Where the area of the vacant land 
attached to the abadi is unusually large, and 
plaintiffs, who represent a largo majority 
of the village but reside in another village, 
bring a suit for partition of the village 
abadi. against defendants who own the 
remaining share in the village and are 
alone the regular residents of the village, 
certain portions of the abadi should be blocked 
off for the use of the plaintiffs or the defend- 
ants, after leaving out so much as is required 
for general village purposes including the 
necessities of the non-proprietary residents. 

In an appeal against a decree for partition of 
the village abadi, where only some of the de- 
fendants representing a very small share in the 
village appeal on the ground that the lower 
Courts have not rightly determined the area 
which should be divided, the appeal cannot be 
treated as an appeal under r. 4, 0 XLI, 

Civ, Pro. Code, as one on behalf of the whole 
body of the defendants. The question what 
area should be divided must be settled by the 
majority of the proprietary body. Where the 
majority are satisfied with a partition effected 
by the lower Courts, and the appellants-defen- 
dants have no such special grievance that 
their wishes should prevail as against the 
wishes of the majority of the proprietors, the 
partition should not be reopened so as to 
re-coDsider what area should be divided* HIBA 
Singh v.MoHAR Singh, 2 P. L. R. 1912= 

12 Ind. Cas. 605. 
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1.— General — continiied, 

(6 ) — Jurisdiction of Civil or Revenue Court 
— Partition suit regardmg land — Question of 
title involved — Proper procedure —Punjab Land 
Revenue Act (XVII of 1887), Chap. IX. s. 117, 
158 (xuii.). — A suit for the partition of land 
is cognizable only by a Revenue C^ourt, not- 
withstanding that, upon the defendant’s plea, 
a question of title arises. In so far as the 
claim for partition is concerned, the juris- 
diction of a Civil Court is clearly excluded by 
law. A suit for pirtition must in the first 
instance be instituted in the Revenue Court, 
and if that Court, in taking the pleas of the 
defendant, finds a quest.ion of title involved in 
the case, it may refer a party to the Civil Court 
fora decision on the question of title or it 
may resolve itself into a Civil Court and hear 
and decide that question. The function of a 
Civil Court in partition cases is simply to 
decide the question of title pure and simple. 
AUTAR SINGH v. SUUAIN. 10 Ind. Cas. 902. 

(7)-L^ P. Laud Revenue Act (III of 1903). 
s. ll8~~Parlilion—Site of a building of cue 
co-sharer allotted to another — Owner of the 
building failing to express his intention to 
retain the building by application to the 
Collector on payment of a ground rent — Right 
to keep the house after partition — Adverse 
possession — Usufructuary mortgagee, possession 
of . — At the partition of a village, the site of a 
building occupied by one of the co-sharers was 
allotted to another co-sharer. No application 
was made on behalf of the occupant of the 
house to the Collector expressing his intention 
to retain the building on payment a ground 
rent: Held, after the partition bo was not 
entitled to remain u possession of the build- 
ing. When a partition has been eflected by 
the Revenue Court, the parties are bound by 
the provisions contained in the order of parti- 
tion, and they cannot, in a sub.scquont civil 
suit, go behind the partition. The possession 
under a usufructuary mortgage is referable 
to the contract of the parties and cannot, be 
regarded as adverse. 6UIIU-NANAD.\N Pat 
TEWARIv. RADHA KESHUN KALWAR, 5 Ind. 
Gas. 674. 

(8) — Partition suit — Civ, Pro. Code [Act XIV 
of 1882), ss. 13, 371, 5U—Res judicata— 

“ Heard and finally decidea"— Representatives 
of one of the respondents not brought on record 
Abatement of appeal — "Cause of action," mean- 
ing of— ’Limitation — Plea of adverse possession 
— Defendant not himself in possession — Jurisdic- 
tion. — A brought a suit for pariiiion against P 
and others. The Court of first instance decreed 
the suit- Two separate appeals were preferred 
against the decree to the District Judge. Both 
these appeals were dismissed on practically the 
same ground. One of the defendants, who was 
an appellant in one of the two appeals but was 
no party to the other, preferred a second appeal 
to the High Court. No second appeal was filed 
from the decree in the other appeal ; Held, 
that, there being no claim for partition among 

0. VH— 68 


Partition — continued. 

1.— General— coufinuet^. 

the defendants infer se, the Court had no juris- 
diction to divide ofl their shares. The appel- 
lant’s appeal to the High Court was not barred 
by res judicata, by reuson of his not having 
appealed against the decree in the oiber appeal 
to which he was no party. If, during the 
pendenev of an appeal, one of the respondents 
dies and his representatives are not brought on 
the record, the whole appeal does not abate for 
that reason. A brought a suit against Z and 
Y for joint posse.ssion. The Court of first in- 
stance dismissed the suit. The plaintiff appeal- 
ed to the District Judge. During the pendency 
of the appeal. Y died and his representatives 
were not brought on the record. The District 
Judge decreed the appeal as against Z, and bold 
it to have abated as against tbe representatives 
of Y. Subsequently, the heirs of A brought a 
suit for partition against the heirs of Y and 
others : Held, that the subsequent suit was 
not barred by res judicata, cither under s. 13 
or s. 371 of the Code of 1882. Tbe appeal in 
the former suit having abated, it could not be 
said to have been heard and finally decided. 
“Cause of action,” in s. 371 of Act XIV of 
1882, should be taken to mean the facts consti- 
tuting the infringement of right, and not those 
constituting the right itself. In a suit for 
partition, the defendant, who himself is not in 
actual possession of the property, cannot say 
that the suit is barred by limitation. SYED 

Farhatt Husain v. Mahomed Ibrahim 
ALI, S Ind. Cas. 325. 

(9i — Court, power of, to take into considera- 
tion facts subsequent to commencement of parti- 
tion suit as death of a party to suit, etc — In a 
suit for partition, the proportionate share 
to bo decreed to the plaintiff must bo that 
to which he is entitled oii the date of 
the final decree. Although, ordinarily, the 
rights of parties must bo ascertained as they 
stood at the date of the institution of the suit, 
a .suit for partition under the Hindu Law is 
treated as an exception, and the Courts have 
to take into consideration matters subsequent 
to the commencement of such a suit Conse- 
quently, upon the death of a party to a suit 
lor partition during the pendency of the 
appeal, the Court will htvo to alter the shares 
and allotments. S.VNGILI v. MOOKAN, 16 M. 
350 = 3 M.LJ. 137. [R., 11 C.W.N. 732 = 0 

O.L.J. 74 ; D., 21 M. 283.] 

(10) — Party — Partition suit — Tenant under 
owner of half share of proprietary title suing 
for partition— Owner of other half share alone 
made defendant — Whether plaintiff's landlord 
ought to be made party . — The plaintiffs sued for 
the partition of certain jamas, to a half share 
of which they arc entitled as tenants under M, 
tbe owner of a half share of the proprietary title. 
The title to possession of tbe remaining half 
share of the jamas was in S, the owner of the 
remaining half share of the proprietary title. 
The proprietors as between themselves were 
undivided in respect of the jamas. The suit 
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^ “General— co«;i«7ifd, 

had been brought against S alone. The first 

Sur't ® appellate 

the iit L?h " remanded 

- the"™: 
^eld that M was. if not a necessary party at 

a t a proper party to .he suit, as his pres^nL 

was necessary m order to enable the Court 

«rf>dic.7/e upon 
iTJW ^ ?w«s/.rms involved in it. and 

right appellate Court was 

rigot. JNDU BHU5JHAN .ACHARYA v RAirtT* 
SUNDARI BAR.MANYA. 7 Ind. Cas 3^Satlaja 


Il ndlrfT T ~ ^necessary- 

person a P<^rty~Vnknown 

mcl nf parties~~Ser. 

of 1882 14c/ XIV 

/ ). S. 8^ - Court s power to renulntp 

ppcedurc— Appeal, valid, requisites of-Ldian 

as^efc'X ^ persons should be added 
as defendants w a partiiicn suit as are owners 

of the interest to be partitioned. But if it can- 
of precision whether some 

Ihould their legal representatives 

should bo added as defendai ts, and service of 

unascertained owners in 

o?ri^?l p''''' by s. 82 of the Code 

t on The only presump- 

ia is Lhff Evidence 

bift lh« ^ ^ ^ time of suit, 

time of h- to the precise 

time of h.s death. The Court has inherent 

tfartU ^“'eat.on and result in substan- 

tial justice to the litigant panics. The re- 

in'^nnea ? ''^^‘^.«PPral are. first, that no one 
can appeal from a judgment or decree unless he 

or is the legal representative of a party or has 
pnvity of estate title or interest. parent on 

anLii ! ■ ^^coMd/j/, that the 

appellant has an interest in the subject-matter 

of the suit, and thirdly, that the appellant is 

prejudicmlly affected by the decree complained 

attrib^itS'“t^'' maintenance is 

attributed to a kind of identity with her bus- 

though her right 

subordinate character. When 

band may bo made to bis wife, to be held by 

hisabtence. Srinath 

of undivided share 
buit for partition by mortgagors co-sharer— If 
mortgagee necessary party— Security transferred 
to separate share alloted to mortgagor— Fraud 
a/legafion of tn plaint- Negligence, case of, not 
i^be allowed to be raised in appeal— Pleadings. 

A partition can be effectid, without makine 
the mortgagee of a share a purty. when the suit 

by the mortgi-gor’s co-sharer, so 
that the mere fact that the mortgagee was not 


Pottition — continued. 

1— General— con/inued. 

a party to the partition suit in no wav invali 

^ mortgages o'f an^n- 
tion^ is a subsequent parti- 

parHtbn the 

parr. tion. the separate share allotted to his 

mortgagor m glace of the undivided share. 

Where the mortgagee in bis plaint alleged that 

the partition was effected frauduIentIy^ut in 

thrnar/"A^° ""'‘'"‘case of negligence on 

the part of his morrgagor in the conduct of the 

partition suit, the High Courls did not allow 

tb^^nr ia 

nuF by the issues. NareN- 

'"• SARODA KaNTO 

Moitra, 6 Ind. Cas. 829. 

n,.d tlTf'"'''!"”!,’ /'“’'J-Co-putnidar 

ondnot darputnidar necessary party.— A person 

hold.nga permanent inlerest.though an interest 

of an inferior grade, may bring a suit for parti- 

tion, as against peisons who hold interests of 

a superior grade. (24 C. 575. 1 C.L.J. 40, 5 C. 

L.J. 643. Rel. on.) In a suit for partition by 

puimdars against darputnidars under bis co- 

putnidars, the co-putnidars must be made 

parties ; but ^darputnidar is not a necessary 

party in a suit for partition .3 C.L.J. 205. Hf 

If bis pwtnid^r is made a party and if such a 
^/ntdur does not wish to avoid the responsibi- 
lity which attaches to a party in a partition suit, 
that is, to see that i be partition is earned out 
in a fair and equitable manner. UPENDBA 

Chandra Singha Roy v. Maho.med Faiz 
Choudhry. 7 C.L.J. 449 = 12 C.W.N. 670. 

(14)— Join/ property — Portion omitted by 
mistake- Fresh suit for partiticnor joint posses- 
sion If maintainable-Co-ouner. adverse posses- 
sten by.— Where, in a suit for the partiiion of 
joint property, by reason of a mistake of the 
parties which was shared by the Commissioner 
who was appointed to make the partition, a 
certain portion of the propertv was omitted 
from the report and the final decree did not deal 
mf comprised in that portion. 

a decree was to leave 

uneffected the joint title and possession of the 

parties in tbe lands omitted in the decree. That 
Buch lands may be partitioned in a subsequent 
suit at tbe instance of one of the parties. A 
mere determination of tbe shares by the pre- 
iminary decree is not tantamount to partition. 

Ine entry into and possession of land under tbe 
common title by one co-owner will not be pre- 
sumed to be adverse to the others, but will 
ordinarily be held to be for tbe benefit of all. 

A co-tenant will not be permitted to claim the 
protection of tbe statute of limitation, unless 
tt clearly appears that he has repudiated the 
tiUe of his co-tenant and is holding adversely 
to him. It must further be established that 
the fact of the adverse bolding was brought 
home to the co-owner. The possession of a 
wroLg-doer cannot be constructively extended 
over lands not actually in bis possession. 
JOGENDRA NATH ROT v. BALADEB DAS 
Marwari. 12 C.W.N. 127 = 6 C.L.J. 735 = 35 
C* 961. 
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1- — Oeneral — continued. 

(15) — Partition — Existence of no joint interest 
— Suit for partition not maintainable. — A p:irti 
tioD suit is not maintainable between parties, 
among whom there is no existing joint interest 
of any kind. (24 C. 575, F.B. = 1 C.W.N. 406. 
12 A. 51, P.C. = 16 I. A. 18G, i^.) Where the 
holdings of the plaintiff and the defendant are 
not undivided shares o( parcels of land, and the 
parties themselves are not co-owners, no suit 
for partition lies between them. BaliKANTA 
Dos V. Ram Tahal Dos. 2 Ind. Gas. 670. 

{16)^ Partition by arbitration — Atvard not 
binding on the heirs who wtre not parties to the 
agreement— Minor . — li i& a fundamental prin- 
ciple that no one is bound by anycomract or 
by a decision in any proceeding to which he. or 
some one through whom he claims, was not a 
party. A partition by arbitration may be bind- 
ing on a minor, but only when he is not injuri- 
ously affected thereby, when it is fair and when 
be has been duly represented. Ma Gyi v. 
MAUNG PO Hmyin, 8 Ind. Cae. 439. 

{11}— Partition decree — Effect of— Minor— 
Dtath of the minor — Execution of the decree — 
Effect of a decree obtained by a minor in . — A 
minor sued for partition and obtained a decree 
which ordered that he should receive a certain 
amount of income evey year during his mino- 
rity and that when he became a majorbo should 
recover bis share of .the land. The minor then 
died and his widow pre^-ented a darkhast to 
execute the decree : Held, (1) that the effect of 
the decree was clearly to make the minor a 
divided member of the family ; (2) that the 

heirs of the minors could, in the execution pro- 
ceedings, recover the arrears of the allowance 
up to the death of the minor; (3) that his 
heirs could not claim in the execution proceed- 
ings cither the share or the subsequent 
allowance as awarded in the decree, which 
would be recoverable only by a separate suit. 
LaXMAN V. NARAYAN, 1 Bora. L R. 777 = 24 
B. 182. 

(18) — Partition— Land allotted to minor — 
Adult member remaining in possession — Nature 
of possession, not adverse — Onus of proof — 
Presumption. — Where, after partition, an adult 
member of the family hold possession 
of the property that fell to the share of a minor 
member, held that the presumption would bo 
that the possession was held on behalf of the 
minor, and thattho onus lay on tbo person in 
possession to show that his possession was 
adverse. Tbandavaraya Odayan v. Nara- 
yana GOUNDAN, 9 M L.T. 387 = 9 Ind. Gas. 
508. 

(19) — Res judicata— Consent decree— Lands 
— Character of impartibility— Special tenure — 
Custom — Impartibility cannot arise merely by 
agreement — Compromise — Public policy — Joint 
responsibility to pay Government assessment — 
Tenancy-in-common — Civ. Pro. Code {Act XIV 
of 1882), «. 462 — Terms of compromise — Minor’s 
benefit. — In a suit for partition, the plea of res- 
judicata was raised and it was urged that the 


Partition — continued. 

1. — General — continued. 

lands had become impartible, because of the 
terms of a consent decree in a previous suit for 
partition, the parties having by a compromise 
agreed to divide the profits hereditarily. Held, 
that the mere fact that the parties settled 
among themselves by compromise that the 
lands should not be divided, but that (bey 
should enjoy the proffls, could iiot in law im- 
part the cbaracierof impartibility to the estate. 
Impartibility must nrise out of some special 
tenure or some general, lamily or local custom. 
Parlies cannot make anestate impartible which 
is partible. That is opposed to public policy. 
Where tenants-in-commou are jointly res- 
ponsible to Government for the land-revenue 
payable to the latter, the lands do not by that 
circumstance alone become impartible, for no 
arrangement settling the relations between 
Government and the tenants-in-common can 
be regarded as determinative of the relations 
between the tenants inter se. Where the guar- 
dian presented an application on behalf of a 
minor defendant to the effect that he bad no 
objection to keep all tbo lands joint provided 
the minor got bis shrro of the profits, the Court 
made thereon the endorsement “tbeapplication 
has been allowed and filed in the suit.” Held 
that no sanction had been obtained in the 
manner prescribed by the provisions of s. 462, 
Civ. Pro. Code, as to the forma of tbo compro- 
mise being for the benefit of the minor. PlRO.7- 
SHAH V Manihhai, 13 Bom L.R 963 = 12 Ind. 
Gas- 543 = 36 B. 53. 

(20) — Partition, partial — Co-owners, not 
members of joint family — Suit, if maintainable. 
— One of tbo co-owners of an estate sued the 
other co-owners for partition of chowkidari 
ebakran lands of one village only of the 
cstalo. Held, that the reasons against the 
partial partition of joint family property did 
not apply to such a case and the suit was 
maintainable. SYED HABIBUU RASUL AB- 
DUL Faiz V. ashita Mohan Ghosh, 12 
C.W.N. 640. (28 A. 39. F ; 7 C. 577, Com- 
mented upon’, 1 C.L.J. 40, Ret. on.) 

121) — Partial vartilion — Trustee or Manager 
of minor's property, mixing his own property 
with that of the other, effect of — Onus of proof. 
— A suit for partial partition of an estate is 
not maintainablo. But the Court may decide 
such a suit, if the defendant is willing that 
tbo rights of the parties in respect of the pro- 
perty be decided in that suit. If a trustee or 
agent mixes or confuses tbo property which ho 
bolds in a fiduciary character with his own 
property, the onus lies heavily on him to prove 
the extent of his property. If he fails to do 
so, and the two properties cannot be distin- 
guished or separated with perfect accuracy, 
the whole must be considered as belonging to 
the other party. BURUQAPALLI 8RIRAMULU 

V. Nandigam Subbarayadu. 10 Ind. 
Gas. 57. 

(22)— Partial partition — Suit for share of 
produce in respect of undivided property against 
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L General — continued, 

co-^harer~ Maintainabilily. — Where the plaio- 
tin sued for a share of the produce of certain 
land, tor one year, which land she alleged to 
be undivided family property, and where the 
defendant denied that the plaintiff had anv 
subsisting intere>it in the land. Hefd.that the 
suit was one for partial partition and that such 
a suit was not maintainable. NGA Po CHEIN 

u B.R. 2Dd Quarter 
1909. Civ. Pro. p. 21. lU.B.R. 1902-1903. 

P- • U B.R. 1897— 

1901,11. p. 229. U. B.R. 1904-1906. II. Civ. 

17 C. 707, 7 B. 272. 12 
r' ?oo 324. 14 


{23)— Partition proceedings-^Co’Sharers morU 
gaging their inUrebts pending Sate wider such 
rnorf(7age-Pwrc/iaser, position o/.— Where co- 
sharers mortgage their interests pending parti- 

lon proceedings, a sale under such mortgage is 
subject to, and the purchaser will be bound by, 
all the proceedings in the partition suit. JOGEN- 
dra Nath Gossain v. Debednra N vth 
Gossain, 26C 127 = 3C.W.N.90. [R 34 C 

427 = 11 C.W.N. 1=4 C.L.J. 495.] 

{2^) — Partition —Appeal — Appeal against pre- 
liminary decree — Final decree passed since the 
appeal~No appeal against final decree.— In a 
suit for p>irtiiion, an appeal which challenges 
the preliminary decree and not the final decree, 
will not lie, although the final decree may have 
been passed after the filing of the apceal. 

Narain Das v. Balgobind, 8 A L.J. *604. 
(32 A. 225, Appl. (0 Expl.) 

(25) — Partition — Joint estate — Subordinate 
tenure under one co-sharer— Effect of partition. 
—An estate was held in three equal shares. 
Plaintiff obtained settlements, from all the co- 
owners, of one of the shares, and then granted 
leases to the defendant. The parent estate was 
subsequently partitioned under Act V of 1897 
(B.C.). but the co-sharers, to whom the lands 
in suit wore allotted, took no steps against the 
plaintiS or the defendant, nor, did they disturb 
the defendant’s possession nor dispute the 
plaintiff’s title. Held, the defendant was in 
noway entitled to withhold payment of rent 
to the plaintiff. AIMANADDI PatTARI v. 

Nabi Chandra Gope. 11 C.L.J. 93 = 5 Ind. 
Cas. 307. 

(26) — Ciu.Pro, Code, 1882, s. 3^0— Execution 

Stage at which a partition decree becotnes 

capable of execution,— Tho final decree in a 
partition suit is made only when the Court 
passes a decree after perusing the report of the 
Amin in cases where such a report is necessary. 
When, after the Court has confirmed the report, 
the parties apply to the Court to be put into 
posseseion of the particular areas, shares, 
houses etc., allotted to them, the proceedings 
taken thereon will be proceedings in execution 
of the partition decree. ZUBAIDA JAN v. 
Muhammad^' Taieb, A.W.N. 1898, 99. (a. 
W.N. 1898. 45, 22 C. 425. R.) [P., 21 A. 409.1 


ParZ/ffo/j— continued. 

L — General — continued. 

(2'7)— Decree for partition without allotment 

of shares— Executionof decree— Civ. Pro. Code, 

s. 244 — Appeal— Revision —Where a Court 
made a declaratory decree in a suit for parti- 
tion, but instead of completing such decree by 
allotment of specific shares proceeded to enter- 
tain an application for execution of the declara- 
tory decree and to pass various orders under 
s. 244 of the Code of Civil Procedure, the High 
(^urt, acting under s. 622 of the Code, set aside 
the orders of the Court below subsequent to 
the passing of the declaratory decree and 
remanded the case for di.sposal according to 
law. SHEO KU.MAR SINGPI V. BISHESHAR 

Dial Singh, A.W.N. 1899, 124. (20 A. 311, 
F.) 


(27-a) Hindu Law— Partition— No written 
instrument reguired—Transfer of Property Act 

(IV 0 / 1882), s, 118 — Partial private partition 
allowable— Property not partitioned is liable to 
be partitioned- Partition acted upon— Partition 
when to he set aside on ground of mistake — 
Properties to be partitioned to be ascertained bp 
Court, and not to be left to Commissioner tor 

determination— Executors— Liability of each — 

Cosfs of partition suit . — A partition of joint 
property is not an exchange within the meaning 
of s. 1 18 of the Transfer of Property Act, and 
is not by law required to be effected bv an 
instrument in writing. (25 C 210 = 2 C.W.N. 
91. 4 M LA. 137, 7 W.R. 35, P.C.; P.: 4 M.L.T. 
304. 19 M.L.J. 228, 3 Ind. Cas. 321, D.) 
Although there cannot be a partial partition by 
suit, partial partition by private arrangement 
is allowable. (12 0.566. 14 C. 122, 4 M.LA. 
137, 7 W.R. 35, P.C.. R.) If the private parti- 
tion be partial, the property which had been 
excluded from partition continues to bo joint 
and so liable to be partitioned. (9 C L.J. 133, 

13 C.W.N. 309, 3 Ind. Cas. 241, F.) A 
partition or family arrangement, made in 
settlement of a disputed or doubtful cUim, 
effecting a division of the family properties, 
which was carried out and acted upon by them 
for sometime, is a valid and binding arrange- 
ment, which the parties to it cannot deny, 
ignore or resile from. (4 C.L.J. 323. F.} 
Therefore, where a partition was effected with 
the consent of defendants Nos. 1 and 2 and the 
father-in-law of the plaintiff who acted as the 
guardian of his son-in-law, the porsession had 
been delivered in accordance therewith, and 
the plaintiff on attainment of majority confirm- 
ed the trausactioD, and the parties bad effected 
improvements on the property and granted long 
leases to tenants, and the defendants had, since 
the time of the partition, ceased to keep 
accounts of the joint-estate : Hele^, that the 
partition was valid and binding upon the 
parties. A family arrangement concluded in 
honest error is binding, but not so if either 
party has been misled by the concealment of 
material things, or if founded on mistake of 
either party to which the opposite party was 
an accessory. Where an arrangement was made, 
at the time of the partition, that accounts 
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1. — General ^continued. 

should be taken within a certain time : Held 
that failure to carry it out does not invalidate 
the partition. The specific properties to be 
partitioned must be ascertained by the Court 
before the preliminary decree is made, and not 
left to be determined by the Commissioner. A 
devastavit by one of two executors or adminis- 
trators will not charge bis compiniou, provided 
ho has not intentionally or otherwise contri- 
buted to it. Therefore, where the accounts of 
an estate are taken, with regard to each disput- 
ed transaction, the conduct of each of the 
executors must be examined, and his special 
liability, if any, determined- Ordinarily in a 
suit for partition, the parties are to bear their 
own costs up to the stage of preliminary decree. 
(1-2 W.R. 160, 5C.L.J. 012, F.i But where the 
defendant contests the right of the plaintifi to 
claim partition, he may be made liable for 
costs unnecessarily incurred by reason of his 
unfounded opposition. SATYA KUMAHBANER- 
JEE V. SATVA KlRPAL BANERJEE, 3 Ind 

Gas. 247 = 10 C.L J. 503. 

(28) — Partition suit, scope of — Partition- 
Portion of joint estate, suit for — When maintain- 
able. — A suit for partition, properly framed, 
does not include within its scope a property, in 
which some only of the parties are interested as 
owners. Therefore, a suit for partition of a 
portion of a joint estate is maintainable, when 
such portion is tho only property held jointly 
by tho plauitiSs and defendants, although the 
defendants may be jointly interested with 
persons other than the plaintiffs in the remain- 
ing portions of the estate. K.AIEASH ClIAN’DR.A 
Das V. Nityananda Das, 3 Ind. Gas 21 = 11 
G.L.J. 384. (1 C.L.J. -10, F.) 

(29) — Partition decree — Non-extcution — Limi- 
tation-Application to Taluqdari ojjicer to effect 
partition under decree- — In 1863, the plaintiff 
obtained a partition decree. He never execut- 
ed it. In 1888, he presented an application to 
the taluqdari Settlement Officer under a. 10 of 
Bombay Act VI of 1883 for partition under the 
decree. Held that, as the execution was 
barred when tho Act was passed and as no fresh 
suit could have been brought against tho 
defendant upon the right declared by the de- 
cree, the application should be rejected. Jam- 
SANG DEVARHAI V. GOYAliHAI KiRKARUAI, 
16 B. 408. 

(30) — Parftfiort/ld {IV of 1893), ss. 2. 4-Cases 
to which appfica6/e — Procedure by Court 
When to be applied, — S 4 of the Partition Act 
IIV of 1893) relates only to cases where the 
transferee sues for partition. In cases whore 
8. 4 is applicable, it is tho duty of the Judge to 
make a valuation of tho share of the transferee 
and direct its sale to the sharer of the dwelling- 
house. in., 12 C.L.J. 525 = 7 Ind. Cas. 436] . S. 2 
of the Partition Act (IV of 1893| applies where 
tho suit is brought by tho sharer against the 
transferee. BALSHET v. MIRAN SaHIB, 23 


Partition — continued. 
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(31) — Dwelling-house owned by an uyidirided 

Hindu family — Sale to stranger — lie-acquisition 
by members of such family after sale — Pariuion 
Act (IV of 1893), $. i— Applicability. — S. 4 of 
the Partition Act |IV of 1893) applies only to 
cases where, at the time of sale to tho stranger, 
the dwelling-house belongs to an undivided 
family. Four brothers K. R, V aud P, wbo 
formed an undivided Hindu family, originally 
owned a dwelling-house. In January 1674, the 
shares of K and P therein were sold in execution 
of a decreee agiinst them and were purchased 
by T, and in 1877, by some successive sales, 
the shares of the other two brothers became 
the property of the plainiiff. Tho house had 
alt along been in the common occupation of the 
four brothers. Tho present suit was brought 
by the plaintiff against T for partition, and a 
decree was obtained by him. But pending 
execution of the decree, T conveyed bis moiety 
of the house to tho two brothers R and V. V, 
thereupon, made an application under s. 4 of 
the Partition Act (IV of 1893) to bo allowed to 
purchase the plaintiff's share by p lying him the 
value of it. Held that V was not entitled to 
the benefit of the section because, after the 
sales in 1877, the house did not belong to the 
undivided family. Although V and bis brothers 
were in occupation, they were only tenauts in 
tho house or trespasser-. Tho house was not 
the property belonging to tho undivided family 
at the time when the .shares therein which had 
not been sold to T were transferred to the 
plaintiff. After the sale to plaintiff, the plain- 
tiff and T became tho owners in common of the 
house, as between whom s. 4 of tho Partition 
Act did not apply. U and V. having subsequent- 
ly purchased tho interest of T. cannot have more 
rights than their vendor had. The property 
was in their bands re-acquired ancestral pro- 
perty but not property belonging to an undivid- 
ed family within tho moaning of s. 4. Vam.AN 
V. VaSUOEV. 23 B. 73. [R., 12 C.L.J. 526 = 

7 Ind. Cas. 436.] 

(32) — Partition Act (IV of 1893)— F/of built 
on by co-sharer, jiot convenieni for diutston — 
Partition of tank— Court’s discretion to refuse 
partition and to allow the party in possession to 
buy the other party out— Equity . — The defend- 
ants in a suit for partition bad built a dwel- 
ling-house on a plot of 7 cottahs of land 
without opposition from the plaintiff, who was 
a stranger and owned only a one-tenth share in 
it and iu an adjoining plot of 1 bxgha, G cottahs. 
The lower appellate Court, finding that it 
would be every inconvenient for all parties 
concerned if these plots were divided by metes 
and bounds, allowed the defendants to buy up 
the plaintiff’s shares at a proper valuation : 
Held — That, whether s. 4 of Act IV of 1893 
applied to tho case or not, it is a well-known 
principle of equity, which must be adopted in 
all partition cases, that, when it is inconveni- 
ent to divide a property, that property must 
be left in the possession of the person in occu- 
pation, and the other person, wbo cannot 
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conveniently pet actual possession, compen- 
sated. A tank covering one bigha in which 
plaintiff owned a l-20th share was left joint 
the lower appellate Court holding that it was 
not coovenieut to divide it. The High Court 
atfirmed that decision. BasDNTA Kum^R 

Ghosh v. moti lal Ghosh, is c.W.N. sss. 


Partition 

— continued. 
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(33t Partxiion—Property not conveniently 
divisible- ioale among CO sharers to highest bid- 
der -Partition Act (IV of 1893). s. 4.— Where 
the nature of the property to be divided in a 
partition suit is such that a division thereof 
amongst all the share holders cannot reason- 
ably or conveniently be made, the proper 
course to follow is to direct a sale of the pro- 
perty among the co-sharers : and it should be 
pvsn to that share- holder who offers to pay the 
highest price above the valuation made by the 
Court. The defendant cannot be compelled to 
transfer his share at a valuation to the plaintiff 
merely because the latter happened to have 
po.ssession of the property at the time when he 
commenced the action. DebendrA Nath 
BhATTACHAR-IEE V. Hari das Bhatta- 
CHARJEE, 7 Ind. Cas. 844. 

(34) Suit lor — Decree for money in favour 
of one co.shnrer^Pight of other co-sharers-- 
Cross-objections in appeal— Maintainability 

monep decree— Partition Act (lY of 
1869)— Discretion- Plaintiffs right to insist 
on parfifioM.— Where, in a suit for parti- 
tion, the Court merely awarded a mooey 

plaiotifi, a co-sharer, 
that the other co-sharers cannot treat 
the money-decree as for an equivalent sum in 
their own favour, and were consequently in- 
competent to file cross-objections in appeal 
from that decree. (23 P.R. 1905. D.) Held that 
there is absolutely no law or authority now in 
force to justify a money decree being passed in 
a partition suit, in the exercise of the Court’s 
discretionary powers, independently of the 
provisions of the Partition Act fIV of I893j. 
fleid, ajso, that a plaintiff is entitled to insist 
on a partition, in the absence of any application 
to take action under the provisions of the 
Partition Act. MUKERJI v. ALFRED, 36 P R 
1909 = 1 Ind. Cas. 697. (10 C. 676, D.) 

(35)— Par/*iio?i suit— Decree by consent 
arnongst some of the parties, effect of-Compro- 
mxse, validity of, xf can be guestioned in appel- 
late Court.— Where a decree is passed bv con- 
sent of parties, the question as to whether or 
not the compromise decree is valid cannot 
be gone into on an appeal against that decree. 

(5 C.W.N 877, i?.) When a suit is for partition 
of joint property, a decree by consent amongst 
some only of the parties cannot he maintained. 
NITYAMONI DaSI v. GOKUL CHANDRA SEN. 

3 C L.J. 16=9 Ind. Caa. 210, 

(361— 0/ joint property, suit for — Costs 
Appeal f or Appeal, if and when maintainable 
—Principle, matter of — ProprUiors and lessees, 
interest as — Allotment of shares in proprietary 


and leasehold interests— Costs up to the preli- 
^^^^ary decree by whom payable — Rateable 
distribution— Costs, subsequent to preliminary 

be borne— Lessor and lessee, 
UabxLiiies of .to pay costs— Apportionment. — An 
appeal will lie upon a question of costs, when a 
matter of principle is involved (12 C. 179, 12 
C. 271, R.) As the plaintiff in a partition suit 
commences it for his own advantage, con- 
venience and security, and a« the defendant, as 
joint owner, holds bis undivided share always 
subject to the tight of the plaintiff to demand 
partition, the parties must each bear their own 
costs of the suit, up to the stage of the preli- 
minary decree, and the costs of the partition 
should be divided between the parties in pro- 

respective shares in the estate. 
(12 W.R, 160, R.; 21 C. 904, D.) If, however, 
there has been a frivolous contest, the party, 
b} reason of whose opposition unnecessary 
coats are incurred, may be made liable. A 
lessee, who accepts a lease of a share in joint 
property, does so with full knowledge that the 
subject matter is li>*ble to partition, and if be 
finds himself a defendant in a partition suit, it 
IS by reason r( his own voluntary act, and. m 
such a suit, each party must bear bis own costs 
up to the first bearing or preliminary decree, 
and the costs of the p-jrtition should be borne 
by the parties in the proportion of their 
interests. If the lessee took no part in the 
partition proceedings, and neither claimed nor 
obtained the benefit of a separate allotment, 
be could not be called upon to contribute to 
the costs of the partition. But if he did. the 
costs must be borne by him rateably with the 
other parties, according to bis interest in the 
premises- A permanent lessee may be regard- 
ed as a purchaser and will be entitled to similar 
privileges and subject to similar liabilities. The 
costs of the partition should, as between the lessor 
and the lessee, be borne by them in proportion 
to their respective interests in the share covered 
by the mokvrari (lease). Nawab DILDAR 
ali Khan v. Bhowani sahai Singh, a 
I C.L.J. 642 = 34 C 878 [R., 12 C.W.N. 670 = 7 

C.L.J. 449; F., 10 C.L.J. 503 = 3 lod. Cas. 

247.] 

(37>— Darfifion, suit for — Ministerial Act— 
Measurement of plots — Delegation of powers 
Whether entire proceedings void — Costs — 
Principle of assessment. — When a joint judicial 
act is to be done, it ought to be done, by the 
parties jointly ; but this principle has no 
application when the act is of a ministerial 
character. Therefore, the proceedings before 
Commissioners, appointed in a partition suit, 
are not vitiated in their entirety, by reason of 
the failure of one of the Commissioners to be 
present when measurements were taken in 
respect of some of the plots. In a suit for 
partition, in so far as the costs up to the stage 
of the preliminary decree are concerned, the 
parties must pay their own costs. In so far 
as the costs subsequent to the preliminary 
decree and up to the stage of the final decree 
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are concerned, the cosis must be borne by the 
parties in proportion to their respective shares. 
MOTI LAL GHOSHI V. GlHISH CHANDRA 
Ghosh. 6 led. Cae. 109 = 12 C.L.J, 346. 

(38 / — Mortgage of undivided share— Allot- 
ment of provprty on partition— Charge for oweltg 
money — Priority. —In the absence of any 
suggestion or evidence that the partition of a 
joint estate was unfairly or improperly made 
to defeat the claims of creditors, the sharers 
thereof, who have to receive Mims of money by 
way of owelty fruiu a co-sharer under a parti- 
tion decree, creating a charge on the allotment 
made to him, hive priority over the mortgagees 
of his undivided share in the joint estate. The 
fact that the mortgagor co-sharer entered into 
possession of the all .)tment*made to him, be- 
fore paying the owelty-money for which there 
was a charge created, did not alter or aff *ct the 
position. Shaherzadah MAHO.MED KAZI.M 
Shah v. Rohert Savi hills, 12CW.N. 
373 = 35 C. 388. 


^39) — Partition— Mode of partition — Share- 
holder'sriqht to retain possession — hiow io deal 
with occupancy holding— Act XVII of 1887. 
ss.llOctUlG ■ Mouza Pakki Bhathi, Tahsil Fazil- 
ka. — 111 the partition ca«e of a jciut holding of 
laud in Mouza Pakki Bhathi, Tahsii Fazilka ; 
Held, that possession should bj respected up to 
the extent of each shareholder’s share iri each 
of the different cla-ses of land, and, as regards 
the area occupied by hereditary tenants, the 
holding of each tenant should not be split up 
into pieces, but (hat each such holding should 
go as a whole. CiiANDAN Khan v. Fatah 
Mohammad. 2 P.W.R. 1908. Rev. 


[Mi) —Partition between co-sharer and ijara- 
dar of other co-sharers— Similarity of possession 
Temporary lease — Occupancy raiyat — Relin- 
guishment of holding in favour of tjaradar — Ex- 
piry of tjarn — liight of landlord to recover kbas 
possession -“Cosfs. — Where a lessee of lands in 
the occupation of raiyats, wh > hid jote rights, 
obtained khas possession of the lands, with 
the consent of the raiyats, for the purpose of 
indigo cultivation: Z/eZd that the lessee, being 
merely a landlord in occupation, did not acquire 
occupancy right in the lands, and the lessor 
became entitled to khas possession on the 
expiry of the loaso. A lessee held certain lands 
•0 a village under three separate temporary 
leases from three undivided co-sharers of the 
village. On the expiry of one of the leases, 
the lessor in question sued for khas possession, 
on partition of hiri separated share. His other 
oo-sharors, who. with the lessao, had been 

suit, raiflod no objection. 
Held that there was no bar to a decree for 
partition being made in the case. (24 0. 143, R.) 

r P^®>itiff ought to pay tho entire costs 

of the partition, as a fresh partition of tho 
entire mouzah may be necessary on tho expiry 
m the other leases. Ram Lochi KOERI v. 

Herbert Collinghidoe. ii c.W.N. 397 = 5 

807. {24 C. 675. 1 O.L.J. 40, Appr.) 
ID.. 35 C, 807 = 7 C.L.J. 483.] 


( Partition —continued. 
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I ' “1. — General — continued, 

^41) A- U .P . and Oudh Land Revenue Act{lll 
of 1901), ss. Ill, 11-2, 131 — Partition proceed- 
mgs— Objection as to title— litle decided by (he 

.AssisZant Collector — Final order of confirmation 
—Assistant Collector's decision on title not given 
effect to Subsequent suit for ejectment — 44ssis^ 
ant Collector's order prevails. -The parties were 
CO sharers. Partiiion proceedings took place 
between them. In tUose proceedings, the ap- 
pellants filed objections alleging the olots in 
dispute to be their exclusive khudkasht. Tbe 
Assistant Collector io charge of tbe partition 
proceedings decided in favour of tbe appellants 
I la tus anal order of the Collector, confirming 
' the partition proceedings, the order of the 

I Assi-itaut Collsccor w IS not given effect to. On 

j the strength of the final confirmation order 
j the respondents sought ejectment of tho apl 
I pellauts: Held, that, the Assistant Collector’s 

order, not having been set aside in appeal or 
otherwise, must be given effect to. The final 
order of tbe Collector was duo to mistake and 
inadvertence. It would be wrong to perpetuate 
the consequence of such mistake. R\m Baran 
Man v. Janki Man. 4 Ind. Cas 60. 


village land for tethering 
cattle, whether open to partition among proprie- 
tors.— Common land m a village, which tbe 
co-sharer.s have boon in tho habit of tethering 
cattle on, is n-it to be regarded as land doiicat- 
ed as such to a c mimon purpose. So. though 
the Record of rights, describing such lands as 
joint property, is silent as to their liability to 
partition, yet from r he right of transfer of such 
lands provided for by tho said Record, aright 
to bring them to partition is impliedly inferri- 
ble. Makhan Singh v. Ishar Singh 136 
P R. 1906 = 118 P.L.R 1908. 


(43) Partition — If mokuraridar of share 
may sue proprietors of remaining share— For- 
feiture, liability to, if affects right to partition.— 
The right of partition exist when two parties 
are in joint posse.ssion of land under permanent 
titles, although those titles may not bo identi- 
cal. A mokuraridar of a share, whose interest 
is liable to forefeiture in events which have not 
occurred, is entitled to sue the proprietors of 
tho remaining share for partition. Whether 
the right exists in any other case, their Lord- 
ships expressly refrained from indicating. 
Lala Bhagwat Sahai V. Bepin Bphari 
Mitter, I4C.W.N. 962, P.C. = 12 C L.J. 240 = 

8 M.L.T 228 = 7 Ind. Cas. 549 = 7 A. L.J. 1137 
= 20 M.L.J. 907=12 Bora. L R. 997, 


urtttion, sun jor—Ljanas held jointly 
by plaintiff and defendants— No riecesssity for 
including lands jointly held by plaintiff, and 
other persons.— k plaintiff is entitled to bring 
a suit for partition of tho lands held jointly, in 
their entirety, by himself and tho defendants • 
and he need not include in that suit lands 
held by him jfintly with the defendants and 
other persons. JOGENDRA CHANDRA SHAHA 
CHOWDHURY V. SRISH CHANDRA SHAHA 

Chowdhury, 1 Ind. Cas. 110. 
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(45i— S/iare in specie— J/ottet/ value of the 
s/i(jres.— It is a leading principle of law in 
cases of partition that where several persons are 
co-owners or co-sharers of immoveable property 
partition should be effected between them by 
giving to each his share in specie, as far as is 
practicable. The right of each sharer is to his 
slice of the property, not merely its money 
value. What has to be borne in mind in effect- 
ing a partition decreed by a Court is not the 
convenience of one party but the convenience 
of ail the parties and the partition should be 
made so as to be equitable to all of them 
Mahomed v. Haji, 7 Bom. L.R. 482. 

Partition deed— Agreement between part- 
ners to divide debts. — Where the partners in a 
partnership business by a deed divide between 
themselves certain debts of the firms to be col- 
lected and appropriated, but remain joint re- 
garding the other items of business, the deed 
must be construed as a pirtitlon deed and not 
as a deed for the dissoluMon of partnership for 
the purposes of the Indian Stamp Act, 1899. 

Choturam V. Ganesh, 3 Bora. L.R 132, 

(47) — Court-fees— Defendant seeking to re- 
cover his share in execution.— Tbe defendant in 
a partition suit is entitled to seek the execution 
of thideoree ordering partition so far as it is in 
his favour: and he cmnot be made by the 
executing Court to piy Court-feos over his 
share, when the decree itself imposes no such 
term. NAWAB MIR SADRUDIN V. NaWAB 
Novrudin. 6 Bora. L.R, 834 = 29 B 79. 

(48) — Swif by a Mthmiedan co-sharer for, 
and separate possession of his share— Obligation 
another co owners to come to partition— Fresh 
suit by another co-sharer for separate possession 
ot his share, maintainability o/— Res judicata.— 
If a Mahomodan co-sharer files a suit for par- 
tition and separate possession of bis sh»re, 
there is no obligation on the ocher co-sharers 
to come to a partition also. This principal, 
applicable to a section aming Hinlus, applies 
also to a suit among Mahomedans. (6 Bora. L. 
R. 35, R.; And the fact th it, in a suit brought 
by one co-sharer for partition and sepirate 
possession of his shire, the share of the others 
has been ascertained in the judgment of the 
Court, with a view to deciding what share should 
be allotted to him. cannot be pleaded as a bar 
to a fresh suit by another co-sharer to have his 
share pirtitioned off and delivered into his 
separate possession. Wadero AYUB KhaNv. 
Musamat Waduk. 3 S.L.R. 93 = 3 Ind. Caa. 
899. (-23 B. 188, R. 

(49i — Res judicata — Partition suit — Parties 
in subsequent suit arrayed on same side in pre- 
vious liltgatioyi — Effect of, — A suic for partition 
was brought by R against the plaintiffs and M. 
the husband of the defendant. The Ceurt of 
first instance passed a decree and defined the 
rights of the defendants in the suit. M died 
during the pendency of the suit. The plaintiffs 
brought this suit for declaration of their right 
to the property of M. Held that, having regard 


Partition —continued. 
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to the decision in the suit of R against the 
plaintiffs, it was no longer open to the plain- 
tiffs to bring the present suit, inasmuch as in 
the previous suit a decree ascertaining and 
declaring the rights of the parties was passed. 
The nature of partition .suits discussed. PUR- 
SOTAM RAO TANTIA v. RADHA BAI, 7 A.L.J. 
451 = 6 Ind. Cas. 692 = 32 A. 469. 

(50) — Declaratory decree— Suit for partition — 
Prayer that previous solenamah and decree may 
be declared invalid — Conseo uential relief — 
Court Fees Act (VII of \S10),'‘sch. II, art. 17, 
cl. (ill) and cl. (vi). s. 7, cl. (iu) (c).— Where a 
plaint prayed to have an arrangement, carried 
out under the terms of a previous decree revers- 
ed, and to bring into hotchpot, for the purpose 
of making a partition, the properties which, 
since that arrangement, had been in the exclu- 
sive possession of one or other of the defendants 
and also to have certain additional properties 
brought into partition : held, that the plain- 
tiff asked that the decree might be declared in- 
valid and that, as a consequence of that decla- 
ration. the properties might be restored to their 
original state as joint property and then brought 
under partition ; that the suit, therefore, was 
for a declaratory decree and for consequential 
relief, and that an ad valorem Court-fee was 
payable on the plaint under s. 7, cl. iv (c). 

Haro Gowri saha v. Ddkhi Saha, 5 Ind. 
Gas. 582. 

Court-fee — Partitioyi, suit for — Joint 
possession, not proved — Partition award, con* 
struction of — Vested xnterest— Inheritance. — 
Where the plaintiff rested her case on a complete 
partition made years ago, and it is proved that 
she had never possessed the property in dispute, 
she is Dot.entitled to sue for, partition, without 
suing at the same time for possession of her 
share, a course entailing payment of Court-fees 
calculated ad valorem in the plaint. One B died 
leaving a widow A and five sons. During the 
lifetime of A the family property was partitioned 
by an arbitration award, which was in Englisb 
and was drafted by a parson familiar with con- 
veyancing. The partition award prescribed 
“that the said garden, both debutter and sarkari, 
and the sum of Ri. 3,000 will, after the demise 
of the mother A, be divided among the then 
surviving heirs and representatives.” One of 
the sons died during A's life-time and his widow 
brought a suit for partition of a fifth share in the 
garden and the sum of Rs. 3,000. Held, that 
the expression “ the then reversionary heirs aod 
representatives” in the partition award meant 
after A’s death the property should go to the 
heirs whoever they might be. The partition 
award effected a complete severance in the inte- 
rests of the various oo-p irceners, and according- 
ly the plaintiff’s husbaud obtained a separate 
vested interest in the property in which A was 
given a life estate, which separate estate descend- 
ed in due course to his widow. RANGAMA5I 
DaSI V. JOGENDRA NATH MANNA, 9 C.L.d. 

128 = 3 Ind. Caa. 304. 
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(6‘2 ) — Partition suit— Decree drawn up bp 
mistake on Court-fee stamp — Inherent power oj 
Court — Non-judicial stamp directed to be filed — 
Decree valiaated from date of decree — Civil 
Procedure Code {Act V of 1908), s. 15S — Stamp 
Act (II of 1899), s. 52, sck. I, art. i5—IiefU7id 
of value of Court-fee stamp. — In aptrtition suir. 
the first Court directed the plaiutiff to file a 
non-judicial stamp of Rs. 100 for the decree to 
bo drawn up thereou in accordance with art. 45 
of Kch. I of the Stamp Act By mistake the 
plaintifi filed a Court-fee stamp of that value 
and by mistake the Court engrossed the decree 
on the same. The defendant appealed and the 
appellate Court could not detect the mistake. 
Then the pUiutifI applied for execution of the 
decree in the first Court, wherj the defendant 
took the objection that the decree could not bo 
executed, not being drawn up upon a non-judi- 
cial stamp paper. The objection was allowed 
and the plaintiff moved the High Court. Held, 
that this is a fit case for the exercise of the 
inhereut powers of the Court which have been 
save i by 8. 151 of the Oiv. Pro. Code, that 
the plaintiff should bo allowed to put m a 
non-judicial stamp of Rs. 100 which would bo 
defaced and attached to the decree already drawn 
up, and that this would be sufficient to validate 
the decree with retrospective effect from the 
date when it was drawn up, and the result 
would be to validate the appeal as well. S. 62 of 
the Stamp Act does not cover a case in which a 
Court-fee stamp has been erroneously used 
where a non-judicial stamp ought to have been 
used under the provisions of the Stamp Act. 
But the Revenue Ol.Hcers, as a matter of indul- 
gence, though not as a matter of right, may 
grant relief to the person who has made the 
error. RAFI-UD-DIX v. LATIF AH.MKD, 7 
Jnd. Cas. 9i = 14 C.W.N. 1101 = 12 C.L.J. 324. 

(53) — Appeal — Partition — Preliminarp decree 
— Final decree — Appeal against preliminary 
decree after final decree — Not maintainable , — 
Whore, in a suit for partition, a final decree 
bsH been made, and the preliminary decree 
only is appealed against, held that the correct- 
ness of the decree cannot be challenged without 
an appeal against the final decree also. KL'KIYA 
MaL V. BiSHAMBHAlt DAS. 7 A L J. 210 = 3 
Ind. Cas. 276 = 32 A. 22S. [R., 12 C.L.J. 

195.] 

(64) — Deed effecting or declarmg partition — 
Registration Act (III of 1877), ss. 17, cl. (6*. 49 
— Evidence Act (I of 1872), s. 91 — Part perfor- 
mance, doctrine of — Specific performance— Im- 
provements by co-owner upon common property, 
effect of, at partition -Question whether pro- 
V^Tty is joint to be decided by Court- — A deed, 
by which a partition of immoveable property is 
effected, or which declares such u partition 
previously effected by the parties, is compul- 
sorily registrable under cl. (6) of e. 17 of the 
Registration Act. The essence of the matter 
is, whether the deed is a part of the partition 
transaction, or contains merely an incidental 
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recital of a previously completed transaction. 
Where the intention of the parties was that 
the document should bo the only repository 
and the appropriate evidence of the partition, 
the deed, if not registered, is not admissible in 
evidence, under s. 49 of the Registration Act, 
to establinh the fact that ihe property was 
80 partitioned, with the result that s. 91 
of the Evidence Act excludes other evidence 
also in support of the transaction, because 
the written instrument is not collateral, 
but is of the very essence of the transaction. 
But, if there is part performance of verbal 
agreement, by tbe party seeking relief, and to 
the knowledge of tbe other party, proof will be 
admitted of the verbal contract in cases when 
au action for specific performance would lie. 
In other words, an act done by a party in 
pursuance of the parol agreement, In order 
to be a part performance of it, must not 
only be ono which could not be done with 
any other view than to perform it. but must 
also be such as could not be undons without 
causing tbe party unliquidated damage. 
Hence, if it is possible to restore the parties 
to precisely the same position as they occu 
pied before they entered into the parol agree- 
ment, the doctrine of part performance 
will not ordinarily be allowed to bo invoked. 
If one joint owner has in good faith effected 
valuable improvements upon the commeu pro- 
perty at his own exponso. equity will take this 
tact into consideration upon a partition, and, 
in some way, will make an allowance to him, 
therefore, iu addition to his rateable share of 
the property. And it is in recognition of such 
equitable right that to the co owner, who has 
made the improvements, is assigned that 
portion of the property on which the improve- 
ments have been made, the division being 
made on the basis of the unimproved value. 
In a partition suit, the question whether a 
particular property, alleged to be joint, really 
possesses that character, must be determined 
before the preliminary decree is made; all ques- 
tions involving the title of the parties and their 
right to any relief within the issues, are judi- 
cial in character, and must be determined by 
the Court. UPENDRA NATH BanERJEE v. 
Umesh CHANDitA Baner.jee 6 Ind. Cas 
346 = 12 C L J. 25. 

(55)— XXXIII of 1871, 5. 65. cl. 2— 
Partition by Revenue authorities — Jurisdiction 
of Civil Courts to question partition.— Where on 
tbe death without issue of Gil got Jat who 
owned a putti in a taraf in which some putties 
were hold by the Oil gots, and the rest by 
Brahmins, the Tabsildar declared tbe estate of 
the deceased as the shamilatof the whole taraf, 
and then, on the application of certain persons, 
partitioned it as such shamilat. in spite of tbe 
objections of tbe Oil gots who said that the Tab- 
sildar had no right to partition the estate, and 
that no part of it ought to go to Brahmins of 
the putti separate from theirs. Held that the 
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Partition — continued. j 

1. — General— continued. 

1 

order of the Tahsildar was purely an adminis- 
trative act and did not operate as a bar under 
S. 66, cl. 2ofAct XXXIH of 1871, to a Civil 
suit by the Gil gots to recover from the Brah- 
mins the portion allotted to them in the 
partition. Though s. 65 of Aot XXXIH of 
1871 forbids suits in regard to partition arrange- 
ments effected by the Revenue Officer, the 
section expressly saves the case of any dispute 
as to the principle on which division is to be ' 
effected. Dhiax Singh v. Ghazi, 17 P.R. i 
1877. [R., 61 P.R. 1897. F.B.] I 


Partition — continued. 

1. — General — continued. , 

See C P. ACT XVI OF 1889, 7 C.P.L.R. 64. 
See Mad. ACT III OP 1873, 11 M. 197. 


See Pun. ACT XVI OF 1887, s. 59. 11 
R. 1903 = 6 P.R. 1902. 


P.L, 


Widow’s right to enforce — Separation of 
possession Jurisdiction— See PUX. ACT XVII 
OF 1887, s. Ill, 100 P.L.R. 1909 = 155 P.W.R. 
1909. 


See PUN. ACT XVII OF 1887, ss. 115, 117, 
119 P.L.R. 1903. 


(66)— Lajid Revenue Act (XXXIII o/ 1871), j 
5. 65. cl. ^1- Common land, suit for partition of 
— Civil Court— Jurisdiction. —A suit for parti- 
tion of common land would lie in a Civil Court, 
notwithstanding cl. 2, s. 65, of the Land 
Revenue Act, in so f^r as it sought a determina* I 
tion of the plaintiff’s shares and his right to a ' 
parlition in accordance with such shares. If 
ibe Civil Court went further than determining 
the shares and the right to partition, and gave 
detailed directions as to the mode in which 
partition should be carried out, it would exceed 
Its jurisdiction and intrude on toe province 
of the Revenue Authorities. SVAD ULLA v. 
PlRA, 97 P.R. 1876. [F., 22 P.R. 1878. 131 

P.R. 1882, 125 P.R. 1883. 24 P.R. 1885.] 

(57) — Partition — Purchaser from joint ten- 
ant. — An agreement by a joint tenant that he 
will not sue out a right of partition does not 
prevent him from selling bis interest in the es- 
tate, or bind the purchaser who becomes tenant 
in common, for partitioning it- ANAND 
CHANDRA GHOSE v. PRANKISTO DUTT, 3 
B.L.R O C. 14 = 11 W-R.O.C. 19. [F.,6C. 106, 

7 B. 533 ; R , 2 Bom. L.R. 884 ; D., 8 B.L.R. 

O. C. 70.] 

Suit for partition — Appeal — Valuation of suit 
—See ACT XII OF 1887, s. 21, 24 A. 381 = A. W. 

N. 1902, 88. 

See ACT XII OF 1887, s. 21, 25 A. 277 = A. 
W.N. 1903, 73. 

By Collector — Private partition — Butwara 
proceedings— Cause of action — See Ben. ACT 
Vlll OF 1869, 8. 15, 3 C.L.R. 453. 

By amicable arrangement between co-sharers 
— S. 12, Partition Act (B.C. V of 1897) — See 
BEN. ACT VII OF 1876, ss. 42, 78. 30 C. 773, 

See BEN. ACT VIII OF 1876, 36 C. 726 = 10 

O. L.J. 189 = 1 Ind. Caa, 549. 

Of revenue paying estates— Application — 

See BEN. ACT Vlll OF 1876, s. 10, 11 C L.R. 
540. 

Separate suits by landlords after partition 
for upportionment of consolidated rents arrear 
and future rent— See Ben. ACT VIII OF 1895. 
s. 188, 27 C. 479 = 4 C.W.N. 494. 

Principles to be used as guides to Civil Court 
in making a— See Ben. Act V OF 1897. ss. 64, 

65, 6 Ind. Oas. 450. 


Partition proceedings— Question of title- 
jurisdiction of Court to try — See PUN. ACT 
XVII OF 1887. s. 117, 146 P-L.R. 1902. 

Partition proceedings — See PUN. ACT 
XVII of 1887, s. 168 (2), 2 P.L.R, 1901 = 29 
P.R. 1901. 

See U.P. ACTXIX OF 1873. ss. Ill, 113, 114, 
2 A. 619. 

See U.P. ACT XIX OF 1873, s. 113, 26 A. 
225 = A.W.N. 1904, 2. 

See U.P. ACTXIX OK 1873. ss, 113, 114, 
115, 131, 132. 241 (/), A. W.N. 1887, 185. 

Order refusing to stay partition— Appeal to 
High Court— Jurisdiction— See U. P. ACT 
XIX OF 1873. 8. 114, 25 A. 14l=A. W.N. 
1902, 221. 

Revenue Courts if can partition buildings— 
See U.P. ACT XIX OF 1873. s. 124. 22 A. 
329 = A.W.N. 1900. 116. 

Act III of 1901 (U P. Land Revenue), s. 233 
(h), N.W.P. Land Revenue Act, 1873, ss- 132, 
241 — Civil and Revenue Courts — Jurisdiction 
—See U.P. ACTXIX OF 1873, bs. 132, 241, 

A. W.N. 1908. 274 = 31 A. 41 = 1 Ind. Cas. 
096. 

See U.P. ACT XTX OF 1873, s. 135, A. W.N. 

1882, 129. 

Fraud in partition proceedings — See U.P/ 
ACT XIX OF 1873, s. 241, 25 A. 19 = A.W.N. 
1902, 192. 

See U.P. ACT XIX OF1873. s. 241, A. W.N. 

1883, 165. 

See U.P. ACT XIX OF 1373, ch. IV, A. W.N. 
1889, 169. 

Title, adjudication of — Appeal— Court Fees 
Act, art. 1, sob. II — See U.P. ACT XVH 
OF 1876. ss. 70. 71, 74 and 75, 4 O-C. 
289. 

Decree-title, question of, decided in partition 
proceedings — Appeal — See U.P. Act XVII OF 
1876. ss. 74. 75, 4 O.C. 29S. 

Of revenue paying land — Duty of Court — ■ 

See U.P. ACT IH OF 1901, ss. 117, 125, 7 
A.L.J. 553 = 6 Ind. Cas. 883 = 32 A. 523. 

Case, transfer of— See U.P, ACT III OF 
1901, ss. 191, 192, 7 O C. 142. 

See APPEAL— ACTS AND REGULATIONS, 

1 Agra, Rev. 44. 
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Partition — continued. 

1. — General— continued. 

Suit — Preliminary decree— Order appointing 
commission— See APPEAL— DECREES AND 
EXECUTION OF DECREES, 24 0. 725, F.B. = 
1 C.W.N. 374. 

See APPEAL — Decrees and execu- 
tion OF DECREES, 12 C. 273, 12 C. 276, 19 
C. 463. 

See appeal— Miscellaneous, 2 Agra 

251. 

Award of arbitrators directing partition, sig- 
nature of parties by way of assent to — Charge- 
able as instrument of partition- See AWARD, 
9 B. 50. 

Award directing partition — ESect — See 
Award, ll Bom. L.R. 406-33 B. 401 = 2 
Ind. Cas. 431. 

See AWARD, 5 C.L.R. 333. 

Construction of deed — Indefiniteness of 
description of property — Charge — Validity — See 
CHARGE, 7 M.L.T. 158 = 5 led. Cas. 917 = 20 
M.L J. 407. 

See Civ. Pro. Code, 190S, ss.2. 11,96, 

O. XXVI, rr. 13 and 14, 56 P.L.R. 1902 = 49 

P. R. 1902. 

Decree for possession — Proceeding while suit 
pending and before execution, result of — Succes- 
sion suit for declaring that judgment-debtor’s 
interest in parent estate passed by partition 
proceedings to another estate — See Civ. Pro. 
Code. 1908. s 47, 20 C. 260. 

Made by the Collector, under a Civil Court 
decree, powers of tbe Collector — See Civ. PRO. 
Code, iy08, s. 54, 5 Bom. L.R. 648, 5 Bom.L. 
R. 949 = 28 B. 238. 

Appointment of a Commissioner to make a 
partition— See CiV. PRO. CODE, 1908. s. 107 (2;, 
0. XXII. r. 11 and 0. XXlII,;r. 1, 6 Bom. L.R. 
633 = 29 B. 13. 

Partition decree— Execution —Death of plain- 
tiff —Abatement of suit— Parties in partition 
suit— See CiV. PRO. CODE, 1908, O. I, r. 10. 
13 Bom. L.R. 617, 

Causes of action for suits for divorce and for 
partition — Whether it is necessary to claim 
partition in a suit for divorce— See CiV. PRO. 1 
Code, 1908. O. II, rr. 1, 2. 8 A.L.J. 739. P.C. 

See CIV. Pro. Code, 1908, O. XXI, r. 63, 16 
B. 608. 

Death of one of several appellants — Effect 
on other appellants — Suit for partition — See 
CiV. Pro. CODE. 1908, O. XXII, rr. 1.2,3 (1), 
0. XLI. r. 4. 8. 107 (2), O. XXII. r. 11, 25 A. 
27 = A.W.N. 1902. 171. 

Suit for partition— Preliminary decree— 
Appeal — Powers of appellate Court to stay snb- 
soquent proceedings— See CiV. PRO. CODE, 
1908, 0. XLI, rr. b, 6, 1 C.W.N. 264. 

Prolimioary decree for— Appeal to Privy 
Conncil — High Court, if may stay further pro- 
ceeding— See Civ. Pro. Code, 1909, O. XLV, 
r. 18, 13 0 W.N. 690 = 9 C.L.J. 561 = 6 M.L.T. 
11-1 Ind. Cas. 812. 


/I— continued. 

— General — confinwed. 

Decree sent to Collector for execution — Collec- 
tor not competent to refuse execution— Order of 
Collector ultra vires — See COLLECTOR, 14 B. 
450. 

Partition of shamilat-deb including the land 
which had been assigned to an ala lambardar in 
virtue of his office— Compensation for dis- 
turbance or improvements- Punjab Tenancy 
Act, 1887, S3. 69, 72— See COMMON Land 9 P. 
R. 1902, Rev. 

Ste COMMON Land, 15 P.R. 1892. 

Prohibition against — Right to— See CON- 
SENT DECREE. 13 Bom. L.R. 649. 

Decree m partition suit— Subsequent decree 

for debt due by the parties to pircition suit 

Payment of decretal amount by one party 

Right to contribution from the others— See 
CONTRJHUTION, SUIT FOR— PAYMENT OP 
JOINT DEBT BY ONE DEBTOR. 4 Ind Cas 
872=19 M.L.J. 487. 

Is a right incident to that of co-owners — 
Agreement not to partition for an indefinite 

period, not enforceable— See CO SHARERS 

Enjoyment of property by co sharers 
6A.L.J. 672 = A. W.N. 1908, 259 = 31 A. 3=1 
Ind. Cas. 554. 

Joint property — Co-sharer, if can improve his 
share— Consent of co-sharers — See Co SHARERS 
—Enjoyment of property by co-sha- 

RERS, 8 B.L.R. App. 46, Note. 

Costs on unjustifiable partition suit— Civ. Pro. 
Code. 1859, s. 187— See COSTS- SPECIAL 
CASES, 1 Hyde 122. 

SeeCoSTS-SPECIAL C.4SKS, 21 c. 904. 

See Court Fees, a.w.n. 1881, 13. 

Stamp ou appeal in suits for partition — See 
COURT FEES ACT, 1870, arts. 6. 17, soh. H 8 
C. 767 = 11 C.L.R. 95. 

See Crim. Pro. Code, 1898, s. 145, 8 C.W 

N. 485. 

Registration of specified shares under the 
Laud Registration Act— Effect— See CUSTOM 
3 Ind. Cas. 207. ’ 

See CUSTOMS— Punjab — Inheritance 
143 P.R. 1838. 

Suit for — Arbitration — Decree on award— 
Direction in decree to deliver moveable pro- 
perty— Part of such property lost— Alteration 
of decree— See Decree— ALTERATION or 

AMENDMENT OF DECREE, 17 B. 657, 

And account against Talukdar — See DECREE 

—Decree, FORM OF, 14 0. 493 = 14 i. a. 37 

P tC . 

See Decree— Decree, Form of 6 a 

620 = A.W.N. 1883,151, 14 A. 500 = A.WN* 
1892, 62. 

Land set apart for mother’s maintenance— 
Clause providing for division of land after de- 
fraying her funeral expenses and contribution 
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Partition — continued. 

1. — General — continued. 

by each party towards the same— Forfeiture 
whether meant by the cJause — See DEED- 
CONSTRUCTION OF DEEDS, 10 M.L.T. 276. 

Instruments of compromise and— excluding 
possible question between parties as to the 
efiect of words in will under which they took 
their rights— See DEED— CONSTRUCTION OF 
DEEDS. 20 C. 373, P.C. = 20 I.A. 35. 

Ejectment suit based on lease — Lease not 
proved— Decree for partition— Amendment of 
plaint— Sec Ejectment, suit for, lo B. 

451. 

See Estoppel— Estoppel by conduct, 

12 C.Xj.K. 64« 

Test of Can take place only upon the as- 
sumption that both parties are interested in 
the subject-matter of litigation — See ESTOPPEL 
—Estoppel by judgment, 6 C.L.J. 62i. 

Unregistered partition de6d--See EVIDENCE 

—Secondary evidence, 2 B. 635. 

See EXECUTION OF DECREE— GENERAL 
8 M.L.J. 37, A.W.N. 1903. 187. 

See Execution of decree— Miscella- 
neous. 30 C. 142 = 7 C.W.N. 305. 

Suit for division — Grant in name of head of 
family— Rights of other members- See GRANT 

—Construction, 2 M.H c. 470. 

Power of guardian to refer to caste panchayat 
question of customary — See GUARDIAN — 

Duties and powers of guardians, 2 M. 

47 i 

Deshpande vatan, partition of— Custom of 
primogeniture— See HINDU Law— CUSTOM 
10 B. 327. * ’ 

Property acquired from zamindari funds 
and treated as zamindari property — Partibi- 
lity of such property— See Hindu Law— IM- 
PARTIBLE Estate, 24 M. 562 = ii m.L.J. 
10 I • 

Law applicable to Khoja Mahomedans in 
Bombay— Ancestral property- Sons’ right to 
claim partition during life time of father— 
Custom Wealth amassed in trade by indivi- 
dual. when ancestral— Evidence-Onus of proof 
— See Hindu law — Joint Family, 13 
B. 634. 

Contract of indemnity by managing member 
in course of family trade— Subsequent partition 
—Liability of divided son for loss caused 

subsequent to partition — See HINDU Law 

Joint Family, 24 M 655. 


Partition — continued. 

1. — General — continued. 

Of vatan property appertaining to office of 
hereditary desai — Proper decree — See IMPAR- 
TIBLE estate. 7 C.L.R. 1, P. a = 4 B. 494 
— 7 I.A. 162 = 4 Sar, 154. 

See Injunction — injunction under 
Civ. Pro. Code, 6 B.L.R. 571. 

See Jurisdiction— Question of Juris- 
diction, 8 B. 31. 

Injunction Power of Civil Court to restrain 
Collector’s partition — See JURISDICTION OP 
Civil Courts, 3 C.L.R. 453. 

Application for partition of mahal— See 
JURISDICTION OF ClVlL COURTS. 9 A. 429 = 
A.W.N. 1887. 81. 

What are not grounds for refusing — See 

Khorposh Sannad, 9 C.L.J. 421 = 13 C.W. 

N. 611 = 2 Ind. Cas. 641. 

Between co-owners, whether injuriously 
affects rights of tenants possessed before parti- 
tion— See Landlord and Tenant— Eject- 
ment, 5 A.L J. 237. F.B.=3 M.L T. 371 = 
A.W.N. 1908. 123 = 30 A. 282. 

Between landlords — Whether it can affect 
the rights of tenant — See LANDLORD AND 

Tenant— MISCELLANEOUS, 2 A.L.J. 538 = 
A.W.N. 1908. 123. 

Effect of, on joint liability of tenants to pay 
entire rent to landlord— Separate suit for rent 
against each tenant, whethei necessary— See 

Landlord and Tenant— Miscellaneods, 

12 C.W.N. 568. 

Right to claim— Limitation — See LDflTA- 
TION ACT, 1908. arts. 120. 96. 88 P.W.R. 
1910 = 7 Ind. Cas. 528 = 122 P.L.R. 1910. 

Suit by Mahomedan for, of immoveables— * 
Limitation— See LIMITATION ACT, 1908, arts. 
120. 144, 6 Ind. Cas. 579 = 8 M.L.T. 97 = 20 
M.L J. 964. 

Application for effecting partition by metes 
and bounds— See LIMITATION ACT, 1903, arts. 
181, 182. 22 0. 425. 

See LIMITATION ACT. 1908. art. 182— 
Miscellaneous. 3 C. 551 = 2 C.L.R. 187. 

See LiS PENDENS. 1 C.W.N. 62. 

See Mahomedan Law— Dower, P.L.R. 
1900, p. 333. 

Mahomedan law — Suit for share — Partial 
partition — See MAHOMEDAN LAW — IN- 
HERITANCE, 14 M. 324 = 1 M.L J. 629. 


Mortgage of undivided share— Partition, effect 
of. on mortgage— See Hindu Law— Joint 
family, 24 a. 483= A.W.N. 1902, 137. 

See Hindu Law — Joint Family, 2 p. 
B. 1892. 

See HINDU LAW— WIDOW, 31 C. 214 = 
8 C.W.N. 11. 

Will — Gift of rent and profits — Disposition 
of corpus— Restraint on alienation and — cons- 
truction— See Hindu Law— will, 7 M.L 
J. 184. 


See Mahomedan Law — Pre-emption- 
Nature AND extent of RIGHT, 4 B.L.R 
A.C. 139 = 12 W.R. 484. 

See MESNE PROFITS— Right to MESNE 
PROFITS, 7 B.L.R. 113, P.C. = 16 W.R. P.O. 
38. 

Security, substitution of — Joint property 
mortgaged — Other property falling to the mort- 
gagor’s share at partition — See MORTGAGE — 

General, 20 M.L.J. 393=8 M.L.T. 133= 
6 Ind. Cas. 991, 
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Partition — continued. 

1. — General — continued. 

See Mortgage— Miscellaneous, a.w. 

N. 1882, 104. 

See PLEADINGS, A.W.N. 1893, 103- 

Partition suit — Costs incurred subsequent to 
decree — Order for execution— Practice — See 

Practice AND PROCEDURE, 18 C. i99. 

Mortgage by conditional sale — Accrual of 
right ot pre-emption when sale becomes abso- 
lute — Wajib-ul-arz — Partition of Mahal — See 

Pre-emption— Construction op Wajib- 

UL AItZ, 24 A. 493 = A.W.N. 1902, 164. 

Perfect partition, eSect of, on covenants 
contained in wajib-ul-arz -iSee PRE-EMPTION 

—Construction of wajib-ul-arz, 7 a. 
772 = A.W.N. 1885, 263. 

Pre-emption — Proceedings on application of 
vendee— Silence of pre-emptor — Waiver — See 

Pre-emption — L oss of right to pre- 
empt by WAIVER, ETC.. 7 A. 442 = A.W.N. 
1885, 70. 

Agreement — Partition suit — Relinquishment 
of right of pre-emption — 6’ee PRE-EMPTION — 
Loss OP RIGHT TO PRE-EMPT BY WAIVER, 

etc.. 6 A.L.J. 687 = 3 lud. Cas. 515. 

Partition of village into separate mabals — 
New wajib-ul-arz framed for each mahal — Suit 
on one of ihern— PRE-EMPTION— RIGHT 
TO PRE-EMPT, 11 A. 257 = A.W N. J889, 79. 

Pre-emption — Wajib-ul-arz — Partition on 
pre-emptive right —Hee PRE-EMPTION- RIGHT 
TO PRE-EMPT. 7 A. 720 = A.W.N. 1885, zUG. 

See Pre-emption— Right to pre-empt, 

20 A. 92 = A.W.N. 1897. 202. 

Of family dwelling-house by decree — Implied 
gtaut of easement — PRESCRIPTION — 

Easements— Light and air, 3C.W.N. 407. 

Deed of partition not registered, value of — 
See Registration act, i908, s. 17, 4 M L. 
T. 354 = 19 M.L.J. 228, 

Agreement to — Registration — See REGIS- 
TRATION ACT, 1908. 8. 17, 6 Ind Cas. 361. 

Award signed by the parties — Partition deed 
“6’ee Registration act, 1908,8. 17, P.L.R. 
1900. p. 459. 

See Remand. ^21 B. 326. 

Proceedings— Determination of question of 
title - Ro 4 judicata — See RES JUDICATA — 

Adjudications, 6 A. 280=a.W.N. 1883, 20 . 

See Res judicata— adjudications. 6 B. 
27, A.W.N. 1884. 2. 

Among joint tenants — Legality and effect — 
Right of landlord —See RES JUDICATA— 

Parties. 7 A.L.J. 918 = 7 lud. Oas. 398. 

Suit for partition— Right to begin — See 
Right to begin, 7 C.L.R. 274. 

•See Sanad, 6 G.L.R. 439, P.O. 1 


Partition — continued . 

1. — General — concluded. 

Right of purchaser of portion only of shami- 
lat land to claim partial — of it — See SHAMILAT 
Land, 32 P.R. 1908 = 75 P.W.R. 1908=151 
P.L.R. 1908. 

Suit for — Prayer in the nature of an ease- 
ment made in second appeal— Whether can be 
granted— See SPECIAL OR SECOND APPEAL 

— Practice and procedure in special 

APPEAL, 6 Ind. Cas. 423 = 8 M.L.T. 87. 

Refusal to act wholly on deed of partition— 
Suit for rights as they existed before deed — See 
SPECIFIC PERFORMANCE, 2 Agra 277. 

Application to stay partition proceedings 
pending in Revenue Court — Temporary injunc- 
tion— See SPECIFIC RELIEF ACT, 1877, ss. 54, 
56 (5), 17 P.L.R. 1900. 

Co-owners — Of properties in one district — 
Separate suit for the rest —See SPLITTING UP 
CAUSE OF ACTION, l62 P.R. 1884, 

Instrument of— See STAMP ACT, 1862, sch. A, 
art. 54, 8 B. 299. 

Document purporting to divide property- 
instrument ot partition — See STAMP ACT, 
1879, 8. 3 lllj, 12 M. 198, F.B. 

Written agreement between co-sharers to 
‘ divide property according to award of arbitra- 
tors— deed-Sec STAMP ACT, 1879, s. 3, cl. 11, 
15 B. 677. 

Value of property partitioned, how computed 
for purposes of Stamp Act— See STAMP ACT, 
1879, s. 3, cl. 11, sch. I, art. 37, 2 A. 664, 
F.B. 

What is an instrument of — Release — See 
STAMP ACT, 1899, s. 2 (15), 12 Bom. L R. 
936 = 8 Ind. Cas. 632. 

Maintainability of suit for partition by aa- 
sigueo from purchaser in exccutton-salo — Insol- 
vency of judgment-debtor prior to execution 
sale- See ST. 11 AND 12 ViC., C. 21. s. 7, 4 
M.L.T. 188= 18 M.L.J. 487 = 31 M. 493. 

See Transfer of Property act, 1882 
s. 99. 18 A. 325 = A.W.N. 1896. 94. 

2. — Effect of Partition. 

(1) — Partition, aecree for, what is. — A decree 
for partition is a joint declaration of tbe rights 
of persons interested in the property sought to 
be partitioned, and is. if properly drawn up, in 
favor of each shareholder or set of shareholders 
having a distinct share. SHEIKH Khoor- 
shed UoSSEIN V. NUBBEE FATIMA. 3 C. 551 
= 2 C.L.R. 187. [Ref. on, 13 P.L.R. 1905 = 23 

P.R. 1905;Dms., 8 Bom. L.R. 758; R., 12 A. 606 

= 10 A.W.N. 1890. 128. 20 A. 81. 22 M. 494 = 

9 M.L.J. 37. 8 C.W.N. 30 = 31 C. 95, 8 Bom. 
L.R. 652 = 31 B. 271.] 

f2) — Title, evidence of — Commission of parti- 
fton. — Land in Calcutta was apportioned among 
the members of a family under a commission 
of partition, issued by the Supreme Court, tbe 
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Partition — continued. 

2. -Effect of Partition— con/intied. 

allotments being confirmed by a finil decree. 
Many years after, the plaintiff claimed, through 
one of the family, a parcel of land, by reference 
to one of the allotments so made. The defence 
maoe by setting up a title through the widow 
was not proved ; but the correctness of the area 
allotted being also iu dispute, the appellate 
^ourc excluded part from the decree, made by 
the first Court for the whole. Held, that there 
was no ground for assuming that the members 
of the family, who were parties to the suit for 
partition, were under any mistake as to the 
property which belonged to their father, or that 
there was any error or want of due care, on the 
part of the Commissioners (whose proceedings 
had been perfectly regular) or that there was 
ever any adverse claim to any part of the allot- 
ted land. S.\RODA Phosunno Pal v. Sh.aji 
Lal Pal. 19 C. 618, P.C. = 19 I A. 75 = 6 Sar. 

289« 

(3) Suit for partition — Plea of previous 
partUion-Onus of proof -Liabiliiy to account. 
— Where, m a suit for partition of joint family 
property, the defendant pleads that a partition 
has already taken place, the onus of proving 
the alleged partition is on him. In a partition 

suit, before one brother can get his share of 

the joint property in the hands of another, the 
former must hiimelf account for and come to 
a partition of all the joint property which has 
been in hts hands. GOOROO Pershad MOO- 

k^iee^v^Kallbe Pershad Mookerjee, 


Coffecfor. - A partition 
made by Collector does not alter the amount 
of revenue payable, it merely apportions that 
amount. There is no settlement of the revenue 
m any sense at the time of such partition 

SlNGH^lT w!' 

i^i^Rigktsof tenants— Bulwara.^ A butwara 
does nob extinguish the rights of tenants. If 

there was a tenant of the garden at the time 
of the butwara. that tenant continues to be 
tenant after the butwara. and the mere oircum- 
Btanoe that one of the proprietors of the estate 
was hirnself the tenant does not destroy his 
tenant-right, because another of the proprietors 
has had the land allotted to him as part of his 
share of the divided estate. NUTHOO Lall 

Saddat Lall, w.r. i864, 
271. [Dm.. 26 C. 434.] 

(BJ-ReQ. XXX of mi-Partition—Biis of 
land tn joint occupation.— Where partition was 
made under the provisions of the butwarra law, 
Beg» XIX ot 1814, by the Coilector, the fact 
that certain bifs of land either through oinia^ 
sion, neglect, or for coovenienc®, have, in 
making the partition, been left in j'oint occu- 
pation, does not give the proprietor of the one 
estate any interest in the other. SHAIKH 

Bondby Hossein V. Lalla Pdriag Dutt 
l6 W.R. 110. [F.. 12 C.W.N. 176. Note.] ’ 


Partitioa —continued. 

2, Effect of Partition — continued. 

Par tition— Allotment of land-^ExH7tguish‘ 
ment of right — Suhseguent possession — What- 
ever may be the plaintifl’s position prior to 
partition, whether he personally cultivated the 
laud in suit or made use of the services of 
others in its cultivation, the allotment of the 
land by partition to the defendants extin- 
guished his rights in it altogether. If be bas 
subsequently held it, be can only have held 
It as a trespasser, or a tenant at will. If, 
therefore, he has bean dispossessed of it, his 
dispossession is not illegal, and he has no legal 
right of a suit lor recovery of possession. 

Musst. Nowab Begum v. rustum Khan, 

2 Agra 149. 

(8) Private partition — Butwara by Collector 
subsrguenffy— Mokurruridar, right of— Eject- 
ment. By a private partition between the co- 
sharers of a certain estate, the land in dispute 
was allotted to A, one of the co-sharers. He 
granted a mokurruri of the same to another 
person. Subsequently, anorber butwara redis- 
tributing the shares was made by the Collector. 
Held, that, although the co-sharers must be 
taken to have consented to tho redistribution, 
yet. A could not, by his consent, affect the 
right of his mokurruridar. JUGGESSUR DOYAL 

Singh v. Bissessur Pershad. 12 C L R. 
281 (13 W.R. 447. F.,l LA 106 = 21 W.R. 
223, 4 C. 510, D.) [dpp., 20 C. 285.] 

(9) Partition — Land of co-sharer held by him 

tnanother puttee— Tenure -Arrears of rmt.^ 

The proprietary right of one co sharer to the 
land which has been transferred by partition to 

co-sharer, becomes extin- 
guished , and he becomes a tenant only. A claim 
for arrears of rent is not sustainable in the 
absence of any agreement express or implied 

for payment of any definite sum. ZaLIM RAI 
V. Doorga Rai, 1 Agra. Rev. 69. 

flO) — Butwarrab— t/oinf and undivided estate 
—-Private parfi/ion.— Whore a joint and undi- 
vided estate is subjscted to private p.irtition, 
and a portion of one share is granted by the 
owner in mokurrari, the grantee’s mokurrari 
title cannot begot rid of by a regular butwarrah 
subsequently made. A joint undivided estate 
having been subjected to private partition, 
four bigahs, which were in the portion held by 
A. were granted by him in mokurrari. Subse- 
quently, on the application of the parties, the 
Collector made a regular partition by which 
two bigahs of the mokurrari land were allotted 
to the other sharers, who refused to recognise 
the grantee’s mokurrari rights for that portion 
of the land, contending that as. under the 
private partition, all the four bigahs were in 
the share of the grantor, the loss of rent should 
be on him and that the Collector’s bulwtxrrah 
could not transfer two bigahs with the mokor- 
rari or smaller rental to the other sharers. 

Held, that the grantee’s mokurrari title could 
not be got rid of by the butwarrah, and that 
he was entitled to recognition by the other 
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Psrtitlon — continued. 

2. — Effect of partUioD — continued. 

ehaters. SHEIK AHMEDULLA V. SHEIK 
ASHRUFP HOSSEIN. 8 B L R. App. 73. Note. 
= 13W.R. 447. [Dts5.,2G C. 434 = 3 C.W.N. 

209; F., 12 C.L.R. 281; Appr., 20 C. 2^5.] 

(ID — Arronge^neni between co-sharers of 
mahal — Assignment of particular shares to co- 
sharers— Payment of rent by cultivator to co- 
sharer — Bight of co sharer to sue for ejeclir.ettt. 
— The sharers of an undivided tnahal bad by 
arrangements between themselves assigned 
particular shares to d)fferent sharers. This 
arrangement bad been acceded to by the defen- 
dant (cultivator of a specific share) who bad 
been paying rent to the plaintiffs (the sharers 
to whom the above share had been assigned) to 
the exclusion of the other co-sharers. Held, in 
a suit by the plaintifis against the cultivator 
for non-payment of rent, that the former were 
entitled to sue for ejectment, and that the 
defendant was estopped from questioning their 
competency to sue for the above relief as the 
relationship of landlord and tenant had been 
established between the plaintiffs and the 
defendant. JANKEE Dass v. SVUD MahO- 
UED, 1 N.W.P. 76. (2 Agra 282, D.) 

(12) — Rent — Enhancement — Ilowaldar — 
Occupancy ryot— Privilege . — A person held part 
of a howalah and called himself a Howildar. 
But in reality be was a mere cultivating ryot, 
and tilled the land he held with this own 
hands. Held, that he was not privileged to hold 
at lower rates than his neighbours. AS.MU- 
TOOLLAH V. KALY PERSHAD DOSS CHOW- 
DHRY, 3 W.R. Act X. Rul. 11. 

(13' — Hug-e-lagavn — Heirs of sole proprietor' 
rights of —Bulwarrah beUceen hetrs, effect of — 
RyottPA rights . — In a suit to recover a huq-e- 
lagaun or the half share of the produce of 
ci^rtain trees planted by the plaintifT's ancestor 
A, on the ground that though, by a butioarrah 
entered into by A’s heirs, these trees fell into 
the share of the defendanta, the plaintifis were 
still entitled to recover half of the produce as 
succeeding to the ryotteo rights of A, Juld, that 
as A was tbc solo proprietor of tbe land on 
which these trees were planted, and not a more 
co-sharer with others, all his heirs, both the 
plaintiffs and defendants, wore co-proprietors 
also, according to their respective shares, and 
when tho butiuarrah was made, the division 
between them was of the proprietary right, and 
that ro ryottee right existed. MUSSAMUT 
AMEERUN V. Mussamut SUNJEEDA, 11 W. 

R. 226 . 

(14) — Butwarrab. conclusive effect of, as 
between shareholders of only, holders of under- 
tenures not affected by . — A butioarrah is only 
conclusive between tho sbaroboldors them- 
selves, but not between them and other 
parties who may happen to have held under- 
tenures, etc., at the time* If they were 
fraudulent, or in any way invalid, the mere 
oiroumstanoe of tho hufuiaf rah could give them 
no validity. WoomashChundeii Mo.iooMDAB 
V. Dwarkanath Roy, 4 W.R. 80. 


Parf// /on— continued. 

2. — Effect of Partition— cortfinwed. 

(15) Reg. XIX of 1814, s. 20 — Buf.warrd 
regularly carried out — Auction purchaser when 
a party.— If a butwarra is regularly carried out 
and is sanctioned in due course bv the Commis- 
sioner and the Board of Revenue, under s. 20. 
Rfg. XIX of 1814, all questions relating to the 
difierent shares are finally disposed of. and no 
suit for altering them can lie. A person who. 
purchasing the defaulting share, takes the 
place of the defaulting shareholder and objects 
to the butwarra proceedirgs, is a party to the 
butwarra, and the order passed thereon by the 
revenue authorities are by law final and 
conclusive. SHAIK ZAKER ALI CHOWDHRY 
V. JUGDESSUREE. 1 W.R. 323. [Appr 2 
B.L.R. App. 40 ; D.. IGW.R. 190.] 

(16) — Act XIX of 1863— Cfaim to cultivating 

rujhl of occupancy — Determination conflicting 
proprietory Seer land— Partition among 

co-sharers— Effect on cultivators. — k question 
involving a claim to a cultivating right of 
occupancy is notone which could be properly 
decided in a suit for partition under Act XIX 
of 1863. under which only questions of conflict- 
ing proprietary title can be determined. Where 
an estate in which the proprietors have seer 
land is partitioned, such partition among the 
co-sbarers in no way affects any cultivating 
rights which may be possessed by cultivators, 
not co-sharers in the estate, but it is also a 
well understood effect and consequence of parti- 
tion that co-sharers retain norightof occupancy 
in respect of any seer land which may have 
passed under the partition into the share of the 
other co-sharers. As seer holder, a proprietor 
has no cultivating right distinct from, and 
independent of. bis proprietary character, and 
when, therefore, by partition, bo loses proprie- 
tary title to any particular land, any cultivat- 
ing right which he had in virtue of his proprie- 
tary character necessarily ceases AmaN SiNGH 

v Jeygopal Singh, 3 Agra 164. 

(17) — Solennmah — Butwarrah. — 'Riafits crea- 
ted under a t,i tu:arrnh in regard bn certain 
lands arc nut affected by a decree for that land 
obtained on a previous solennmah. RakAB 
Doss CllUCKEftBUTTY v. SHUMHOO CHUN- 
DEU CHUCKERliUTTY. 1 W R. 283. 

(18) — Parfifion of parent-estate — Effect — 

S. 188, Bengal Tenancy Act. 1885. --On the parti- 
tion of the parent estate, tbe original arrange 
ment by which there was one tenancy under 
one bolding of landlords comes to an end. The 
effect of the partitions is to create separate and 
distinct tenancies under the proprietors of each 
estate. It cannot be said that the proprietors 
of the several estates are joint landlords of the 
tenure, for the estates arc separate, the share 
of the rent allotted to each forming a portion 
of tbe assets of that estate alone. 8o, a suit 
for eobancemeut of rent is maintainable by a 
proprietor of one of the estates in respeot of the 
rent allotted to his estate. Hem CHANDRA 
CHOWDHRY V. Kali PRASANNA BHADURI, 

28 C. 832. (22 W.R. 630, 6 C. 273. P.) [R., 

10 C.W.N. 818.] 
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Partition — continued. 

Effect of Paptitioo — concluded. 

oi joint property in Calcutta 
—Right to easements. —Whole a partition of 
joint property in Calcutta takes place by 
mutual conveyances, whelher under the order 
of a Court or otherwise, the parties impliedly 
take their shares together with the easements 
of light and air according to the existing state 
of the premises. Where, in a suit for partition 
of a family dwelling house, the parties were 
directed to take their shares by mutual convey- 
auces. with liberty to the plaintifi to raise a 
partition wall, but no conveyances were execu- 
ted although the shares were allotted, heli that 
the parties must in equity be considered to 
have taken as if under such conveyances, so far 
as the easements of light and air were concern- 
Bolye Chunder Sen v. Lalmoni 
Dasi, 14 C. 797. [R., 26 C. 516.] 

Partition among co-proprietors and attorn- 
ment by tenants — Each proprietor landlord 
of his patti— See C. P. ACT XVII OF 1689. 12 
C.P.L.R. 66. 

Effect of partition on the application of a 
vendee on the right of pre-emptor — See PUN. 
ACT IV OF 1872, s. 12 (a), 30 P.L.R. 1902 = 
32 P.R. 1902. 

ESect of perfect partition on custom of pre- 
emptlon-6Ve PRE-EMPTION, CONSTRUCTION 
OF WA.TIB-UL-ARZ, 7 Ind. Cas. 572. 


•3. — Form of Partition. 


(1) Joint tenancy, severance of — Separate 
collections and ynanagement^Actual division of 
subject-matter not essenftaf.— The only point 
taken in this special appeal was. that the plain- 
tiff’s case ought not to have been dismissed 
until the defendants proved a complete and for- 
mal partition, and that a sonarate enjoyment 
of the collections was not sufficient. The lower 
Court had found, as a fact, that the collections 
and management were separate, in short, that 
ownership was exercised over the property in 
certain defined shares. It was. therefore, clear 
that the joint tenancy was severed though not 
immediately followed by a de facto actual divi- 
sion of the subject-matter. MUSST. MOHROO 
KOOEREE V. MUSST. GUNSOO KOOEREE 8 
W.R. 385. 

{^)‘^Declaration of title to enjoy separate 
possession of land—Suit for partition— Main- 
tainability —A. who has obtaineda 

deolaration of title tocontiunetoenjoy separata 
possession of certain land, cannot sue the same 
defendant again for partition cf the same land. 
ANDIv. ThatHA, 10 M. 347. 

(3) Mode of partition — Principle — Improve- 
ments by one sharer.— The correct principle 
to be observed in effecting a partition is to 
make every allowance for the trouble taken by 
the defendant in bringing the land to a cultiv- 
able state and to respect his possession as far 

as possible, permitting him to remain in posses* 
flion of the lands improved by him, except where 


Partition —continued. 

3. -Form of Partition— confinu^d. 

land equal in original value could not be award' 

ed to plaintiffs from the rest of the joint hold' 

ing. Ram Jowayav. amrit Ram. 9 P.R. 
1885. Rev. 

Partition Act, XIX of 1863. ss. 18. 43— 
oitif for possession of property by co-sharer—' 
I arttlion whether complete or incomplete. — In 
partitions under Act XIX of 1863. it is the 
Commissioner’s decision that gives effect, that 
prior to it is merely the proposal of the 
Collector, Partition under the Act, whether 
by private arrangement or by arbitration, ie 
subject to the confirmation of the Collector as 
imperfect partitions, depending on the consent 
of the parties, and effected from first to last 
only with their consent. The Courts in their 
judgments should bear in mind the very dis- 
tinct character of the several kinds of partition, 
and until it has been ascertained with what 
description of partition they have to deal io 
each case, the question of the sufficiency of the 
sanction or confirmation which it may require 
cannot be determined. I\IIRZA MUHUMDEB 
Beg V. Meer Hossein ALI, 2 N.W.P. 26. 

(5) Suit for partition of lands and houses 
and recovery of rents and profits — Moveables 
not claimed otiginnlly. — A person’s claim was 
for the partition of certain immoveable property i 
and the profits of such property and the claim 
did not refer to moveables. The defendant in 
his account of the application of the income 
took credit for a sum as having been expended 
by him for jewels and clothes. Held that ifr 
followed on bis (defendant’s) own showing 
that the things so purchased (the purchase- 
money being charged against plaintiff) must 
belong to the plaintiff, and a decree declaring 
bis right to obtain them may bo supported 
though they were not originally claimed, 

Buldeo Saiiai v. chadee Lal, 2 N.W.P. 

95. 

(6) — Suit for land — Plaintiff found entitled 
to a share — Partition. — Flainciff sued for the 
land in dispute as bis own, on which defendant 
had trespassed and built a wall. Defendant 
claimed the land as his jointly with plaintiff* 

The lower Courts found that the land was io 
plaintiff’s own share and that the defendant 
held his separately. Held, that no further 
formal partition was necessary. MUDHOO 
SOODUN CHATTEBJEE V. JUDDOOPUTTY 
CHUCKERBUTTY. 9 W.R. 115. 

(7) — Agreement to pay each Inmbardar his 
proportionate share of rent— No partition of 

The mere fact that a tenant baa 
agreed to pay each lambardar bi's proportionate 
share of the entire rent has not the effect of 

partitioning the bolding. The tenant continuea 
to bold bis land from the entire proprietary 
body. SAR.TUPKASAD v. MURATLAL- 
C.P.L.R. 33. (5 W.R., fAct X. Rul 78, R.). 

(8) — Partition of shamilat land— Waste . — A 
partition of the shamilat waste land of ao 
imperfect puttidari village ehould be allowed 



1105 


THE ALL INDIA DIGEST. 


1106 


Partition— continued. 

’ 3. — Form of Partition — concluded. 

when there would remain other land incapable 
of division and the tenure of the village would 
not be altered. Even if there is no such other 
land, partition may be made reserving a portion 
from division as common land. Min v. BELA 
1 P.R. J873, Rev. 

(9) — Shamilat — Trees — Rigid of grower, — In 
a partition of Shamilat, land containing trees 
grown in the shamilat by a share-holder can be 
given to such share holder though such a 
principle of division should not generallv be 
followed. WaRIS V. Dara, 15 P. R 1881, 
Rev, 

(19 ) — Waste — Common — Breaking up — 
Ctistorn— S. 65, L.i?. Act — Arbitrators — Court's ' 
interference. — In a hilly broken country iu the 
Punjab, shareholders who have broken up 
common ^yHs^e land retain hy custom at parti- 
tion such cultivated laud as their share of 
culturable waste, if other culturable waste of 
equal quality is available to make good the 
share of share-holders who have not broken up. 
The Court has power to modify the arbitrator’s 
proposals as to the mode of partition under ' 
S. 65. L. R. Act. SHARFU v. MALIK SULTAN 

Mahomed, ii p.r. i88l. Rev. 

— Partition, How effected. 

(I ) — Partition of joint property — Principle . — 
The principle in suits for partition of property 
(e.jf., a number of houses) is that, if a property 
can be partitioned without destroying the 
intrinsic value of the whojc property, or of the 
shares, such partition ought to be made. If, 
on the contrary, no partition can be made 
without destroying the intriusic value, then a 
money compensation should be given instead 
of the share which would fall bv partition. 
ASHANULLAH V. KALI KINKER KUR, 10 C. 
673. [H., 7 Bom L.R. 48*2 ; D.. 52 P.VV.R. 

1907. 86 P.R 1909.] 

{^}'~~'Partiiion — Property in possession of 
sharers — Transfer of sharers — Debts — Security. 

In aCfecting a partition, every sharer holding 
any joint property must bring it into account. 
But before any irarisfor of the shares to the 
sbatets, security must be given by each to pro- 
tect and indemnify the other co-shsrers in 
respect of such portion of the debts, as the 
person giving security undertakes himself to 
discharge. MIRZA ALI HOSSEIN v. MlRZA 
ALI HosSEIN, 2 Agra 96. 

{^)—Buiwarra — Object of butwarra — Necessi- 
ty to award tn exact proportion to jummapaid . — 

In every case of a butwarra, each party need 
not be awarded the same quantity of land. 
The object of a butwarra is to divide the lauds 
in as compact a form as possible ; consequently, 
the lands to be awarded to each party ueed not 
be in exact proportion to the amount of juroma 
paid by them respectively to the Government. 
MEER AFTABOODDEEN V. Shumsooddeen 
MULUCK. 18 W.R. 461. 

C. VII— 70 


Par////o/j— continued. 

4. — Partition, How effected — confinw^d. 

(4) — Execution of decree for partition of 
favixly property.— UU nocopen to the Court, 
in executing a decree for partition of family 
property, to order that any part of the property 
should remain joint, unless all the co-parcen- 
ers, who are parties to the suit, agree to such 
an order being passed— Per While. J. Where, 
however, some of the co-parcenert? desire to 
keep a part of the property undivided and 
entire and if such appears, from the uaturo of 
the property, (place of family worship for 
instance) reasonable, the Court would be dis- 
inclined to order it to be divided without 
giving them an opportunity of keeping entire 
by allowing them, for example, to purchase the 
interest of the other co-parceners in it. Obiter. 
— Courts are not precluded by the decree from 
keeping a part of the property entire as a 
family dwelling-bou«e if they arc of opinion 
that a fair and equitable partition of the part 
is impossible between the nif-mbers — Per 
Mitter, J. RA.ICOOMAUEE DaSSEE v, GOl’AL 
Chunder Bose, 3 C. 514. 

{b)— Irregular partition proceedings, how far 
effectual.- Plniuiids wore proprietors to whoso 
stare certain lands in the village wore allotted 
on pirtitioii. Defendants were hereditary culti- 
vators recorded as such in the Settlement 
paper, but at the partition, they were entered 
as non-liereditary cultivators in respect of these 
lands. In a suit by the plaintifls to eject the 
defendants from the said lands which continued 
iu their possession, it was contended by the 
latter that the partition was not effected in a 
legal manner and as such not binding upon 
tbcui Held tbai; the requirements of para. 12, 
s. 9, Part I, Punjab Civil Code, which pro- 
vides that the several pos-essions should . be 
maintained as much as possible, if parties re- 
quire it, had not been observed in the partition 
proceedings, and that the partition could nob 
be accepted as final and conclusive. SURFURAZ 
Khan v. Eeddoo Khan, 53 P.R. 1866. 

|6) — Partition suit — Arrangement inconveni- 
ent to party — Better arrangement not suggested 
— Right of party to demand aifferent arrange- 
ment, — Where, in a partition suit, division was 
dirrcted to be effected in a particular way and 
a party complained that his convenience was 
not consulted in making the arrangement, the 
Court would nob disturb the arrangement, un- 
less some other arrangemen t is suggested which 
would betler satisfy or would be more equit- 
able for all parties Ihan the arrangement made 
by the Court. SUMMUN JhA v. BHOOBUT 
JHA, 18 W.R. 498. [«., 7 Bom. L.R. 482.] 

17) — Single co-sharer in sole enjoyment of 
piol—Prc^dure — V»’hero. in a suit for parti- 
tion, it is found that a single co-sbarer is in 
sole enjoyment of a certain piece of land, the 
latter should be given as a whole to that one or 
other of the joint-owners, without its being 
subdivided between them. SREEMUTTY PUDDO 

Monee Dossee V Dwarkanath Biswas 

25 W.R. 33d. 
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Partition — contiDued. 

— 4.- Partition, How effected— 

{S)^S€cessUy for all numbers oi faintly being 
yarites lo svv. — No partition can be effected by 
a decree of Court, unless all the members of 
the lamily entitled to a share are brought 
before tbp Crurt. either asplaintifis ordefen- 

9C^PL NAIK, 

(9j-C:r. Pro. Code. 1882, s. 265— Decree 
for p^rtit}on sert up to ColUcfor for execution 
--Duty of CoUedor to divide lands and deliver 
shares —The question referred for decision, in 
this ca-e. was whether the Collector, to wh.^m 
an application for execution c fader rec fcr parti- 
tion or separate possession of a sbare of land 
paying revenue lo Government bad been referred 
under s, 265 of the C’v. Pro. Code, was simply 
to make a division of land bv measurement, or 
^as also bound to deliverpossession of the shares, 
as directed by the decree ? Held that the Collec- 
tor should, in such a case, after making the 
requisite division, proceed also todeliver posses- 
ion of the divided shares. S, 265 of the Civ. 
Pro. Code, contemplates the “partition” 
bemg completely earned out bv the Collector ; 
and the circumstance that it does not provide 
for the Collector’s reporting to the Court, as is 
the case in s. 396 with regard to lands not 
paying revenue to Government., points to the 
conclusion that the term *' partition” in s. 265 
JS not confined to the mere division of the 
la^nds into the requisite parts, but includes 
the delivery of the shares lo their respective 
ailottee.s. This view is confirmed also by the 
language of sp. 113 and 114 of Bombay Act. \* 
of 1879. Parhhudas Lakhmidarv Shan- 

KAEBHAI. ii B. 662. [P., 12 B. .371.] 

(10) Suit for farWion — Improvements made 
by one joint otvner.— li, in a suit for partition. 

It appears that the defendants, seme members 
of the joint family, bad improved and enhanced 
the v.alue of t he lands in their occupation, the 
partition ought to proceed on the basis of eaoh 
co-sharer having an equal share of similar lands, 
compensation bping allowed to each co-sharer 
for any expenditure in labour or otherwise bv 
which it could be shown that the value of any 
portion of the partible propertv had been 
enhanced. If. on the partition, it should 
prove thatthe lards occupied by the defendants 
are not in excess of the share to which tbev 
are entitled, and that there are other lands of 
a similar descr ption.out of which the plaintiff’s 
share could be properly made up. the defend- 
ants may equitably be left in the enjoyment 
of the estate which they have reclaimed. If 
there are not other lands of a like character 
sufficient to make up the plaintiff’s share, the 
portion necessary for this purpose innst be j 
taken from the lands reclaimed by the defend- 
ants, the plaintiffs in that case paying to the 
defendants whatever sum, it is shown, the 
defendants have expended on its reclamation. 
KALLIAN BANEBJIv. MODHUSUDUN BANER- 
JI, 8C.L.R. 239. 

fll) — Partition — Joint estate—Bkrar to give 
land to cO'Sharer-^Mode of carrying out ekrar. 


Partition — continued. 

Partition, How effected — continued, 

““Plaintiff and defendant were share-holders 
in a mouza. Subsequent to a partition among 
the share-holders, the defendant by an agree- 
ment iehrar) undertook to give the plaintiff 
certain land from his own share. Then pro- 
ceedings for partition of the entire mouza 
were instituted under Reg. XIX of 1814, and 
the plaintiff applied to the Collector to grant 
him the land given by the defendant in addi- 
tion to bis own share, but the Collector 
left the parties to settle the matter between 
themselves. The plaintiff alleged that the 
lands originally held by him under the ekrar 
fell into the defendant’s puttee and was held 
by him, and that, in hen of them, the defend- 
ant gave other land out of his puttee to 
the plaintiff. The defendant denied the allega- 
tion in a way. Sub>equently. a further parti- 
tion was made by the Collector, and the land 
which the plaintiff alleged be held in exchange 
for the original land given by the defendant 
went into the sbare of a third person entirely, 
unconnected with the agreement. Hence the 
present suit by the plaintiff to recover from the 
defendant land under the original agreement. 
Hefd that in a case of this kind the only 
principle that can be adopted is that the Court 
should ascertain the relative value of the land 
originally madeovrr to the plaintiff by the 
defendant to the entire lands of the defendant’s 
puttee and assign, out of the present share of 
the defendant, land having ibo same relative 
value to the whole that the former land bore. 

In making this d^erre the proceedings of the 
Collector under the Butwarra law by which 
new estates were defined and recorded should 
not be interfered with and the plaintiff should 
be brought in as a co-sharer to a certain limi- 
ted extent in the land which has been assigned 
by the defendant. OOMA DUTT CHOWDHBY 
V. HuNOOMAN CHOWDHRY. 22 W.R. 453. 
Aj>pl, 23 B. 385.] 

fl2) — Partition — BuUcarro, evidence of^ Be- 
Qulation XIX of 18J4— Dirision. mode of,^ 
Proceedings for partition having been instituted 
under Regulation XIX of J8I4, it was pro- 
posed, in order to make equality of partition, 
that three villages should be divided in unequal 
proportions, and a goshioara was accordingly 
prepared by the Arneen. setting out in one 
column the extent of the shares to be allottedt 
and in another the assessed jumma of each 
share allotted. Inasuitin 1878 by the repre- 
sentatives of one of the shareholders to recover 
portions of the three villages, the only evidence 
that the partition bad been completed was an 
istohar of the Deputy Collector, dated October 
1664, directing the nazir to require the ryota 
to pay their rents according to the extent of the 
shares as set forth in the first mentioned column 
of the goshwara’. that is. according to the 
quantity instead of according to the quality 
and value which were the basis of the partition< 

Held (affirming the judgment of the Higb 
Court), that the plaintiff having failed to prove 
any order for partition drawn ap, under a. 13 
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Partition— contiQKiedt 
4.— Partition, How effected -continited. 

of the Regulation by the Collector, was not 
entitled to recover according to the quantity of 
the land ; but if at all, according to its value 
as ascertained in the column of the goshwara 
in which the assessed juinma was set forth. 
Hurro Sundari Debia V. Kesah Chonder 
ACHARJYA. 5 C L.R. 257. P.C. 

(13) S,128, Berigal Act VIIo/ 1876— Partition 

byColleclor , effect of — Private partition-~Incum- 
brances. a co-sharer of an undivided estate 
mortgages any portion of the estate, and if, 
subsequent to such encumbrance, the Collector, 
partitioniog the estate under the E^tate 
Partition Act VIII of 187G. allots the ericom 
bered portion to another co-sh»rer. the latter 
takes the portion allotted to him free from the 
encumbrance croited by the firit meutioned 
co-sharer. In the case of a private partition, it 
is otherwise. JOY SANKARI GU I'TA v. 
Bharat Chandra Birdhan. 26 C. 434 = 
3 C.W.N. 209. (1 C.W.N.6-2, D. ; 1 I. A. 106, 
P.C.. F.) 

(14) — Partition between partners — Separate 
posses.sir)n taken with consent of other co- 
partners— Firection of wall — Injury to neigh- 
bours— Privacy— Right to light and air.— Co- 
partners ma}', on pariitioii, be allowed to 
retain posse«ipio?i of suchjjint laods as they 
may have taken separate possession of with the 
oxprt'SR or implied consent of all or at least of 
a majority of the co-partners. A per.son 
cannot bo allowed to maintain a wsll to the 
injury of bis neighbours. [D., 14 W.R. 103 j 
Where the plaintiff has built an upper story 
to his house, overlookiug the inner apvrimeuts 
of the defendant who thereupon built a. wall 
which deprived plaintiff of light and air. held 
that even if it were shown that light and air 
had long been enjoyed by the plaintiff and had 
then been out off by defendani’s wall, still, as 
plaintiff had no right to build an upper-story, 
with reference to the circuoistanoes of domestic 
life in India, so as to intrude on the privacy 
of the females of the defendant’s family, tho 
plaintiff would have no relief in this respect, 
fts ho was the first and greater wrong-doer. 

Sreenath Dutt V nanu Kisore Bose, 

6 W.R. 208. [D., 14 W.R. 103; Cons.. 10 A. 
353.] 

(15) ~Easemen<s — Construction of grants — 
General words — Severance of tenement — Pass- 
ing of continuous easemeyits— Light and air — 
Interim injunction — Mandatory tn;uncfton. — 
One of two bouses, belonging j dntly to several 
owners, possessed an easement of light and air 
over the' other. Held, on a partition of the 
houses, tho dominant tenement must continue 
to enjoy the easement, which was a continuous 
one, both by implication of law. and by the 
general words of the deed of partition. On a 
partition of a tenement, easements that are 
continuous will pass both by implication of 
law and by the general words of the conveyance, 

U B. 452, 26 C. 616 = 3 0. W. N. 4(X).] 
Where there is an aperture capable of admit- 
tiDg light and air, snob a fact will confer the 
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4.— Partition, How effected— concfiidtjd. 

same legal right to light and air. whether it be 
used exclusively for the passage of light and 
air, and termed a window, or intended 
to be used as a meins of communica- 
tion and called a door. In a suit brought by 
the plaintiff to obtain an iojuoction to restrain 
the defendant from constructing a building, si 
as to cause obstruction to the an^'ioot light of 
the plaintiff, the Court granted an interim in- 
junction from further proceediug svitb the build- 
ing, upon the terms of the plaintiff submit- 
ting to obey »ny order tbo Court might make as 
to lossor damaao tuat might be caused to the 
defendant by making su^'h order. Whenever 
it is shown that the comfort and enjoyment of 
a mao or of his family in the occup ition of bis 
house is seriously interfered with, or when 
there is a material injury to that which is a 
clear legal right, and it appears that damages, 
from tho nature of the case, would not be a 
complete compensation, tho Court will inter- 
fere and grant an injunction. [R.. 3 N L. R 
114, 7 Bom. L R. 352. J Tho exercise of the 
power of gcanlitig mandatory injunctions is 
one that must be attended with liie groitost 
possible caution. It is confined to cases where 
the injury done to the plaintiff cannot be esti- 
mated in money anti cannot suftioiently be 
compensated by a sum of money, for example 
where tho interference with light and air ren- 
ders it in a materials degree unsuitable for the 
purposes to which it is applied, provided of 
course there is nothing, in the circumstances 
of the case, iinquitable in putting in force that 

remedy. Hatanmi Hormasji Bottlewalla 
v edalji HoRMAS.li Bottlewalla, 8 B. 
H. C- 0. C. 181. [R., 2 B 133 ] 

(f6 ) — Allegation of previous private partitioti 
by\iv'idow— Reversioner objection by . — In the case 
of an application by a widow to have a private 
partition, alleged by her to have been made by 
her, husband during his life-time, recorded in the 
mutation register, an objecting reverpiooerphould 
bo allowed to prove that tho husband^had effected 
no Ruch partition. GHULAMI v. MUST. BaNON, 

6 P R, 1396. Rev. (11 P R. 1895. Rev., 

Appr.} 

(17) — Stipulation in wajib ul-arz— Consent — 
parlies— \ stipulation in a wajib-ul-arz for a 
general consent of khewatdars for partition 
will not bar a partition of the common land of a 
village with the conRont of the majority of 
khewatdars But if there is a dispute as to the 
extent of the shares, then tho point must be 
decided by a regular suit before the partition 
oao take place SULLIMAN v. BULLUNDA 
17 P.R 1867, Rev. 

See Collector. 12 B. 371 . 

Delivery of posRessioD, what constitutes — 
Decree for — See Execution of decree — 
Mode op execution, 20 B. 351 . F.B. 

See Execution of decree— Mode op 

EXECUTION. 20 C. 633, 6 A. 45Q = A.W.N. 
1894, 165, 19 A. 194 = A.W.N. 1897. 16. 
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5.— Priyate Partition. 

(1) partition — Effect upon co-par- 
cenary and %t$ members.^ A private partition 
IS enough, and no partition by metes and 
bounds IS necessary, belore a co-parcenary can 
be said to have ceased to exist, and those who 
were co-parceners have become “ strangers ” to 
one ancther. DiGAMBUR WiSSER v. RAM 
Lal ROY, 14 C. 761. (11 M. I. A. 75, Rel. on.) 

(2) Bulwarra Proceedings — Private arrange' 
mem Onus of proo/. —When, admittedly, an 
iLdependent arrangement was made between 
the lour annas plaintiff-proprietors and the 
patnidars ol the twelve annas share, by which, 
as between them, the whole estate was partitiou- 
ed, and this ariaLgenieut was acted on by 
possession following according to the partition, 
then, the plaintifis cannot set a^-ide this arrange- 
ment by simply relying on a butwarca to which 
the patnidars were not consenting parties. 
They must show that the arrangement was 
ol a limiitd and conditional character, It was 
quite within the power of the plaintiffs and of 
the patnidars to divide the estate between 
them, and once this division was made and 
acted on, no conduct of the plaintiffs with a 
third pariy can disturb it or affect its validity. 
OBHOY churn SIBCAR V. HURI NATH 

Roy. 8 C. 72= 10 C.L R. 81. Mppr.. 20 
C» 

(^)~~-Butwarra— Joint and undivided estate^ 
Private partition. — Where a joint and undivided 
estate is subjected to private partition, and a 
portion of one share is granted by the owner in 
mokurrari. thegraulee’s mokurrari title cannot 
be got rid of by a regular buiwarra subse- 
quently made. A joint undivided estate having 
been subjected to private partition, four bigabs, 
which were in the portion held by A, were 
granted by him in mokurrari. Subsequently, on 
the application of the parties, the Collector 
made a regular partition by which two bigabs 
of the mokurrari land were allotted to the 
other sharers, who refused to recognise the 
grantee’s mokurrari rights for that portion of 
the land, contending that as, under the private 
partition, a»l the four bigabs were in the share 
of the grantor, the loss of rent ehould be on 
him and that the Collector’s butworra could 
not transfer two bigabs with the mokurrari or 
smaller rental to the other sharirs. Btid that 
the grantee’s mokurrari title could not be gob 
rid of by the bntwarra. and that he was enti- 
tled to recognition by the other sharers, 

Sheik ahmedulla v. sheik ashbuff hos- 
SEIN, 8 B.L.R. App. 73, Note = 13 W R. 447. 
[Diss., 26C. 434 = 3 C W.N. 209; P., 12 C.L.R. 
281 ; Appr., 20 C. 285.] 

(4)— unity of possession not enough to 
have land partitioned^ Right to parlxtion, rtqu- 
isfies oj— Suborainate tenure-holder's right to 
partition against superior landlord — Joint 
property— to rule compelling plaintiff , when suing 
for partition to ask^or partition of lands belong- 
ing to third parties . — Mere joint possession is 
not a sufficient basis for entitliug a person to I 
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5.— Priyate partition— confinyed. 

have the land partitioned by metes and bounds. 
In order that persons may be co-parceners, and 
so have a right to partition, it seems, that not 
only must they be in joint possession of the 
property but that, that joint possession must 
be founded on the same title. A person hold- 
ing a subordinate interest in land has been 
held not to have a right of partition as against 
the superior holder. (4 B.L R., App. 67. note, 7 
C. 677; R.) [Overruled, 24 C. 575, F.B. = lC. 
W-N. 406; R., 9 C. W.N. 699.] There is no rule 
which would compel a plaintiff, when suing 
for partition of lands, in which he and the de- 
fendants are jointly interested to ask for the 
partition of other lauds in which third parties 
are also interested. MUKUNDA LaL PAL 

Chowdhry v, Lehuraux. 20 C. 379. (12 C. 
566. G B.L.R. 134, R.) [F., 1 C.L.J. 40.] 

i5) — I*rivate partition — Exercise of right for 
a long period — Subsequent butwarra of whole 
estate. — The division of an estate into four 
putUes took place more than 50 years ago. 
Borne of the delendants’ ancestors sued the 
ancestors ot the present plaintiffs upon it, and 
obtained a decree in 1815 for possession of the 
puttee which under it fell to their share, and 
all the co'sbarers had exerci.^ed rights of owner- 
ship over their respective pyf fees quite independ- 
ently of one another, some co-sbarere having 
actually purchased portions from others as if 
they were dealing with entire strangers. This 
private arrangement remained in force till in 
1847 the one-fourth proprietors (including the 
plaintiffs) by suit in the Civil Court, obtained 
a regular separation of their share, and in 
assigning to them their proper area of land and 
proportion of the as.sets, a quantity of land 
was withdrawn from the share up to that timo 
enjoyed by the plaintiffs and tbeir co-sharers in 
one-fourth of the whole estate, held that the 
plaintiffs were not entitled to demand a butwarra 
of the whole estate and that the several co- 
proprietors being thus wholly separate in tbeir 
rights and interests, the defendants were not 
liable to compensate the plaintiffs for losing 
what another litigant has obtained from them 
by action of the Court. PermesSUR DUTT 
SAHEE V. AUDH SAHAJEE, S W. R- 40. 

(6) — Private butwarra binding parties — Not 
binding on Government, — A private butwarra 
is certainly binding as between the parties to it 
and persons claiming title under them. Such 
a butwarra is no doubt not binding against 
the Governmont, or against a purchaser at a 
sale for arrears of Government revenue who 
derives bis title directly from the Government. 
Tripoorah SoondoreeChowdheranee V. 
Kali Churn Roy Chowdhry, 18 W.R. 327. 

(7) — Right of suit — Butwarra — Annulment 
by decree — No eviction. — Though a private parti- 
tion might have been annulled by a decreed 
the Court, in the absence of eviction of the 
plaintiff consequent upon the decree, be has no 
cause of action to maintain a suit for poesession 
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—5. — Private partition— continued. 

of bis share in the estate. POOROOSOTTUM 
CHUNDER V. NiTYE SOONDER PANDEY 22 
W.R. 105 

(8) — Parfi/ion proceedings under Reg XIX 
of 1814 — Suit lor stay— Nature of suit — Starnp 
— Power of collector — Proceedings in Revenue 
Courts under the regulation — Private partition 
no bar- — An allottee under a private partition, 
suing for stay of sub^-'equent partition proceed* 
ings under Reg. XIX of 1814 and for confirm- 
ation of possession, should not stamp the plaint 
on the value of the entire estate, the suit being 
one for a declaratory decree or for something in 
the nature of an injunction. The Collector’s 
power to bring an estate under partition 
under Reg. XIX of 1814 depends upon 
whether it is “hell in common tenancy;” 
if not, he would only be competent to 
make an assignment of the revenue, in 
proportion to the holdings of the shareholders 
A private partition of such lands is no bar to 
proceedings in Revenue Courts under s. 30 of 
Reg. XIX of 1814. JOYNATH ROY v. LALL 
Bahadour Singh. 8 C. 126 = 10 C.L R 146. 

(9) — Partition by Collector — Private partition 
— Butwarra—Reg. XIX of 1814, s. 30.— It is 
not correct to say that, under s. 30 of Reg. 
XIX of 1814, the Collector is not at liberty to 
make any partition where the owners have 
already partitioned the laod^ amongst them- 
selves. The true meaning of the section is 
that the Collector must be guided by the nature 
of the estate in applying the rules contained in 
the preceding sections of the Regulation ; and 
that, where estates are not hold in common 
tenancy, only a portion of those rules will apply. 
If tho parties havo divided the lands without 
agreeing as to tho shares of tho Government 
revoDue to be paid by them respectively, all the 
Collector has to do when a partition has been 
applied for, is to make an assignment of the 
revenue in proportion to tbo intero.st of each 
shareholder. If they havo divided the lands 
and arranged amongst themselves as to the 
portion of tbo Government revenue which each 
has to pay, it is open to tho Collector to accept 
or reject that arrangement. The Civil Court 
has nothing to do with the matter. A.JOOD- 
hiya Lallv. Gumani Lall. 2 C.L.R. 134, 

(10) — 22eg XIX of 1814— .rlcf XTX of 1863- 
Private partition of shatnilai by consent of par 
iies-Iviperfect Revenue partition — Effect — Dis- 
tinction between private and imperfect butwarra. 
— A private partition of tho shamilat made by 
the mutual consent of all concerned, is not any 
tho less of binding effect than an imperfect 
partition conducted by the Revenue authorities 
under tho rules. If a private partition has 
been completed and has taken effect, and it be 
established that a particular plot of land fell 
to a oertain proprietor by that partition, thm, 
the title of that proprietor in the land is as 
good as if he held it by a butwarra ; and a sub* 
sequent partition, tho absence of any agree- 
ment between tho parties to that effect, alter* 


continued. 

5.— Priirate partition— confinued. 

ing tho distribution of land previously divided 
among the proprietors by a private partition, 
complete in all its features as above c'^plained, 
cannot legally be bad. There is no difference in 
the effect of a privateand an imperfect partition; 
but the main distinctions between such parti- 
tions and a regular butwara under Reg. XIX 
of 1814 or Act XIX of 1863. where this Regu- 
lation or Act is in vogue, consists in the main- 
tenance ol the joint responsibility of the whole 
village for tho Government revenue by the one, 
while it is put an end to by tho other. WalI 
v. Ga.MAN, 66 P R. 1869. 

! n\)~Pr\vate partition of joint estate—Sub- 
sequent survey proceedings not affected by par- 
tition Survey demarcation proceedings valid 
without special sanction of Collector. — In this 
case, the lower appellate Court had proceeded 
on the ground of a private partition being 
inconsistent with survey proceedings andhaving 
the effect of taking away any legal effect 
from thorn. Held that this view was wrong. 
Thera might well have been an anterior private 
partition as alleged by the plaintiff, and sub- 
sequently, when the survey officers came to 
demarcate the lands, tbo representatives of the 
parties concerned might have indicated one 
parcel to bo separately demarcated, and mark- 
ed in one colour as one portion of the property 
and another parcel to be separately demarcated 
and marked in another colour as another por- 
tion. And in order to make such demarcation 
effective, no further special sinction by tho Col- 
lector is necessary than the general acceptance 
of tho survey proceedings as correct. HUNOO- 
MAN CHOWRAY V. BINDOOTORARA. 10 W R. 
336. 

(12) — Share-holders in Zam'mdar'i villages— 
Dispute among them— Partition — Comoromise, 
construction of—"Iiakh jethanst.'' — 'A com- 
promise made, on a dispute among proprietors 
of shares in zaraindari villages as to the 
respective amounts of tho holdings undivided 
till then, to which they were entitled, by tbeir 
common ancestor’s five sons, of whom the 
plaintiff’s father was tho eldest, and filed in 
proceedings prior to the suit, was construed to 
have assigned to the plaintiff’s father, an 
additional share according to a custom recorded 
in tho kluwut at settlement, m virtue of which 
the eldest brother was entitled to a share 
greater than that allotted to the others — a right 
termed " hakh jelhansi." Manickchand v. 
Hjra LAL, 20 C.43. P C. = 6 Bar. 235. 

(\^)—Mahomedan Law— Private partition 
— Holder of share in property sold. Right of pre- 
emption 0 /.— According to the Mahomedan law, 
a sharer in tbo property sold has the first or 
strongest right of pre-emption. On tbo facts, as 
found by the lower Court, it was conclusively 
settled that tbo plaintiffs were sharers in the 
particular puttoo which was tho subject of the 
sale, and that tbo defendants, the purchasers, 
were not. It was argued that the plaintiffs and 
the defendants who purchased had equal rights, 
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5. — Private partition — concluded. 

because they were originally sharers in the 
whole viiiHge, and did not. by reason of the 
partition which took place, cease to be so in 
such a manner as to alter their title to claim the 
right of pre emption, inasmuch as the partition 
was private, and not ofl&cially recDgni^ed in the 
Collectorate books or otherwise, but the High 
Court was of opinion that, so long as the par- 
tition was complete and final, as among the 
parties to it, it sufficed to alter their position 
as ellectiveJy, so lar as regards the exercise of 
the right of pre emption, as if it had been 
made and recorded in the most formal manner 

possible. Gopal Sahi v. Ojoodheapers- 

HAD, 2W.R. 47. [Appr., 14 C. 761; fl., 11 
W.R. 71. 36 C. 575. J 

(14) — Application for partition — Plea of pri- 
vate partition — " Questiojiof tide" — Entry in 
settlement record. — The objection to an ap- 
plication for partition that the land bad already 
been partitioned, though wrongly recorded as 
joint in the revenue record^ raises a question 
of title” within the meaning of s. 116, Punjab 
Land Revenue Act, so that an appeal lay in 
such matters from the decision of an Assis- 
tant Collector to the Collector and not to ibe 
Commissioner. MALANG v, MUSST. NaMITHI, 
4 P.R. 1898. Rev. 

Direction to file civil suit— Limitation to 
file the suit — Private partition not given efiect 
to— See U.P. ACT 111 of 1901, s. Ill, 4 Ind. 
Cas. 404. 

See CO.'JTHACT, ACT, 1872, s. 23. 20 A. 219, 
F.B.=A.W.N. 1898, 47. 

Co-sharers — Private arrangement among 
them resulting in the partition of certain 
lands, other lauds remaining joint as before — 
One co-sharer granting putni lease of separate 
share — S- 128. Bengal Act VIII of 1876, sub- 
sequent partition proceedings by the Collector 
under— Putoidars proper parties— See PAR- 
TIES TO SUIT— General, 20 C. 265. 

6— Right to partition- 

(1) — Joint owner ship^Right to partition . — 
In all cases of joint ownership, each party has 
a right to demand and enforce partition, in 
other words, a right to be placed in a position 
to enjoy bis owu right separately and without 
interruption or interforouce by others. Rani 
Sama Sundari Debi V. Jardine Skinner, 

3 fi.L.R App. 120 = 12 W.R. 160. (8 D.A. 
Rep. 1853, 636; 6 W.R. 192, 8 W.R. 128. 9 
W.R. 478, R.) L^.. 13 W.R. 74; R., 9 C. 244. 
24 C. 576, F.B. = 1 C.W.N. 406.] 

(2) — Civil Court — Jurisdiction — Joint estate — 
Suit by a share-holder to separate small portion 
— Declaration of right - — The purchaser of a 
portion of a revenue paying estate from the 
owners thereof cannot bring a suit to recover a 
email portion of the estate, which be desires 
to occupy for his own convenience. His remedy 
is by a suit for a declaration of his share and 
for partition as provided by s. 5, Reg. XIX of 
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1814. Taking into consideration the mode in 
which the suit was fiamed and the valuation 
put upon it, the High Court declined to have the 
suit treated as lone for a declaration of the 
plaintiff’s share- RUTTAN MONEE DUTT v, 
BROJO Mohun Dutt. 22 W.R. 333. [ExpL, 
14 C. 835 ; R., 7 C. 153, 20 M.L.J. 907 ; D., 24 
W.R. 243.] 

(3) — Claim to partition — Portion of property 
in possession of claimant — Surrender of portion, 
—Where the plaintiff in a suit for partirioo is 
in possession of any portion of the esiate for his 
own use, he must surrender it for the purpose 
of a strict account being taken of the whole joint 
ancestral property before he can get a decree 
in his favour. BaBOO LALL.TEET SINGH v. 

Baboo Raj Coomar sing, 2S W.R. 353. 

(4) — 5utf for partial partition — Partition of 

revenue — Paying land — Jurisdiction of Civil 
Court and Collector. — A suit for khas posses- 
sion by partition of a certain portion only of a 
revenue-paying estate will not lie. [R., 14 C. 
122.] A partition of revenue-paying lands 
cannot be made by a Civil Court independently 
of the Collector. The Civil Court can only 
pass a decree for partition of a revenue-paying 
estate, but the decree must be carried into 
execution solely by the Collector. RAM JOY 
Ghose V. Ramrunjun Chuckerbutti, 8 
C.L.R. 367. [i?., 24 C. 725. J 

(5) — Joint property — Suit for partial parti- 
tion.— Vfho'ce the plaintiff sued for partition of 
one only of three /f/iana5arts to which, along 
with other property, ho was entitled jointly 
with the defendant, held, the suit would not 
lie. HARIDAS SANIYAL V. Pr.^nnath SAN- 
YAL, 12 C. 566. 

(6) — Suit for partial partition — Jurisdiction 
of High Court (original side). — If a man sues 
for partition of joint property and the defendant 
alleges that there is other property, the plaintiff 
is bound to submit to partition of all the pro- 
perties ; and if he sued in the mofussil, be would 
either have to amend bis plaint accordingly 
and pay the extra stamp duty, or have bis suit 
dismissed. But there is no ad valorem tee in 
the original side of the High Court, and if the 
defendant claims that there is other property to 
be partitioned, and it turns out that there is 
other property, that is no reason for the dis- 
missal of the suit. It is a reason for including 
the other property in the suit, if the Court has 
jurisdiction to deal with such property. Where 
one of the properties sought to be partitioned 
is outside the jurisdiction, and no leave has 
been granted under the charter to sue in res- 
pect of that property, the High Court in its 
original side can deal with so much of (he 
land as is within the jurisdiction. PUNCHANUN 

Mullick V. Shib Chander Mullick. 14 C. 

835. (22 W.R. 333, Expl.) IF., 22 B. 922.] 

(7) — 5uif by co-sharer in melvaram right for 
division of lands— Effect on liability to quit-rent 
— Who areparties to such suits — Partition — Bow 
c-arried out . — Where the melvaram right, m 
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6. — Right to partition — continued. 

certain villages in the actual eojoymeat of per* 
manent tenants, is owned by a number of co- 
sharers, it is open to one of those co-sharers to 
sue for the partition of the lands, though he 
cannot, without the consent of Government, 
put an end to his j liot liability for the entire 
quit-rent. He must im plead all the ryots whose 
rights be questions, but he need not implead 
other ryots whose rights and privileges are not 
questioned. [K.. 18 M.L.J. 85.] The parti- 
tion must be carried out by the Collector, and. 
therefore, when a preliminary decree has been 
made, it would be sent to the Collector, and, 
when partition is concluded by him, the final 
decree would be prepared. H.\MANUJ.\ v. 
VlRAPPA, 6M. 90. 

(8 ) — Partition between subordinate tenure- 
holders ^Landlords made parties — Jointproprie- 
tors— Contract.— A yffia a putnidar of a four- 
anna share, and B of another similar share of 
an undivided eight-anna share of a zemindari, 
held as two separate estates by the two zimin- 
dars, one of whom gave the putni to B. and the 
other gave the yiufni to A. The lands of the 
entire eight annas were undivided. B sued for 
division and partition of lands, and brought his 
action against A, who bad never entered into 
any contract with B or his landlord to divide 
the lands. The two landlords wore made defen- 
dants. B’s landlord gave his consent to the 
suit, and the other landlord did not appear. 
Held that there was no law that allowed one 
painidar to sue another patnidar for a partition, 
there having been no contract between the two, 
or between the vahudar and his zemindar, to 
divide. Ridai Nath Sandyal v. Iswar 
Chandra Saha, 4 B.L.R App.. 57. Note. [7?’. 
20C. 379; Ji, 4 B.L R App. 55=13 W.R. 74.20 
M.L J. 907=14 C.W.N. 982= 12 C.L J. 210 = 

8 M.L.T. 228 = 7 Ind. Cus. 549 -7 A.L.J. 1137 
= 12 Bom. L.R. 997 = 37 C. 918. B.C.J 

(8 ) — Partition of joint-estate — Suit for— if 
tnaxniainable — Ijardar if a necessary party. — A 
suit for a partition of a portion of a joint-estate 
18 maintainable when such portion is the only 
property held jointly by the plaintiff and the 
defendants although the dofcudaius may be 
jointly interested, with or without other per- 
sons, in the remaining portion of the estate 
(7 0. 163, 20 0. 379. 20 C. 662, F.. 7 C. 577, 

24 C. 125. D ; 24 C. 575, Disci. [F,6C.L.J. 
307=11 C.W.N. 397. 3 Ind. Cas. 21, 7 M.L.T. 
155; lieliedon, 12 C.W.N 640; li , 34 C. 1026 
12 C.W.N. 670 = 7 C.L.J. 449.] When the 
fnalik has been made a party to the suit, the 
tjardar under him is not a necessary party. 

Radha Kanta shah a V. Bii’uo Das Roy. 

1 C.L.J, 40. [/?., 12 C.W.N. 670 = 7 C.L.J. 

449.] 

(10) — Ancestral estate — R ajputs of Umballa — 
Right of 5on to compel partition. — Found that 
no custom obtained among Hindu Rajput agri- 
culturists of Naraingarh tabsil in Umballa by 
which a son can compel partition of ancestral 
^tate against the will of the father. RA.i.A 
Ram V. Hansari, 103 P.R. 1893. 
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(11) Conditions to apply for partilinn — 
S. Ill, Liand litvenue 4ct.— Even a land owner 
AS defined in s. 3 (2), Land Revenue Act, will 
not beeotitled to partition unless the conditions 
mentioned in s. 11 (o) or (6) or ic) are compli- 
ed with, sher Singh v. Mullah Singh 
9 P.R. 1895. Rev. 

-Application for partition— Ground for 
refusal— S.Q>b, ruleG, P.L.R. det 1672 -Where, 

in partition proceedings bjfore tbe com-uis- 
Slower, ihe pan ies made no general objection 
to partition, but attacked the principle and 
modes of partition as fixed by tbe S-attlement 
Officer, and tbe Commissioner on the ground 
of faction disallowed partition under rule 6 
framed under s. 65. P. Land Revenue Act, 
held that the said rule concerned only objec- 
tions taken in limine by tbe parties and not to 
the present case. JAHANGIR KHAN v. AKBAU 
Khan. 8 P R. 1887. Rev. 

CZ) -Revenue Court -Grounds for stay of 
pioceediiigs. — The only grounds on which a 
Revenue Court can e-tay proceedings to allow 
of a Civil suit being brought are those set forth 
in Rule E. II, 4 of tbe rules under the Land 
Revenue .Act. All objections except thise 
regarding the correctness of the entry in the 
record-of-rights upon which the share-? to be 
assigned to pirtios or the mode of division to 
bo ad >pte i may depend muso bo decided by the 
Revenue Court. Salig Ham v. Hadhawv 
Mal, 3 P R. 1886. Rev. [F., 91 P.R. 1902.] 

(14)— Parfiftou — Power of Revenue Courts — 
Discrefion. —Under the rules regarding parti- 
tion fram'd under the Land Revenue Act, the 
Financial Commissioner held that Rovenuo 
Courts may order partition, whenever in their 
opinion it may be advisiblo to do so, oven 
though a minority only desire it. SUBA v. 
Dowlat, 12 P.R. 1885. Rev. 

(\b)— Reclamation and plantin'} of common 
land— Effect on purfi/ion.— The fact that eomo 
of tbe propriolor.s of a village have reclaimed 
and planted out a large portion of the common 
land will not be a grt)und for thorn to resist a 
partition of such land. They can only claim to 
be maintained, in the division, as far as possible 
in the occupancy cf tbe land thov have planted 
out. Nuthooa v Sobha. 8 P.R. 1868. Rev. 

(16) — Partition not satisfactory— Suit to revise 
whole partition — Rectification of part divided.— 
Whore a property has been partitioned, and 
one of the sharers was dissatisfied, he could 
only claim to have the whole partition revised, 
but could not ask for a rectification of a portion 
of the property so divided. Trrpoora SUN- 
dari v. Gopal Nath Roy, 25 W.R. 338. 

{11)— Hindu law--Sale of share of immoveable 
property jointly otvned by Hindus whether valid 
—Right of auction purchaser to sue for partition 
and separate possession.— Tho interest of a 
Hindu in immoveable property jointly owned 
by himself alone with others is saleable. An 
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6.— Right to p*irtitioD— coniin24«d. 

auctioD-pucchasor of such interest is entitled to 
parCiiion and separate possession of the share 
purchaj’ed, by him unless it is shewn either 
that a pirtition is physically impossible or that 
the inconvenience arising from a partition is so 
utterly insupportable that justjce imperatively 
demands that partition should not be effected. 

Ba.ja Khan v Bir.iu. Dula and Rattalia. 
15 P.R 1878. (2 W.R. Mis.. 30. F.) [R., 29 

P.R. 1332.] 

(18) — Hindu Widow— Act XIX o/ 1873 (.Y. 

P. Land Revenue Act) , $• 108.— A Hindu widow 
who has succeeded, as heir of her deceased hus- 
band, to his share of an estate which is a defin- 
ed and separate share (though there has been 
no division by metes and bounds), who is in 
possession by inheritance, and not as an assig- 
nee of the profits of the share for her main- 
tenance, and who is recorded as a co-sharer, 
is, under the terms of s. 108 of the Lind Reve- 
nue Act, as such, entitled, as any other record- 
ed shareholder would be. to claim a perfect 
partition of her share. The circumstance, that 
she might afterwards alienate her property 
contrary to the Hindu Law, so as to prejudice 
the rights of reversioners, would not bar her 
right as a co-sbarer to partition. Jhunna 
KUAR V. CHAIN SUKH. 3 A. 400. 

(19) — Hindu Widow — Suit for partition of 

revenue paying estate — Bengal Act (VIII of 
1876), s. 10. — A Hindu widow succeeding to her 
deceased husband’s share in a revenue-paying 
estate is not the holder of merely a life-estate 
within the meaning of s. 10 of the Act of 1976 ; 
and oven if s. 10 were applicable, still a Civil 
Court would not be debarred from decreeing 
partition of such estate at her instance, if a 
proper case for passing such a decree be made 
out by her. Distinction between a life-estate 
and a Hindu widow’s estate and principles that 
should guide Courts in decreeing partition at a 
Hindu widows’ instance, stated. MOHADKAY 
KOOER V. Harak Narain. 9 C. 244. (9 M.I. 

A. 539, 9 W.R. 108, 2 LA. 256, P.) 

(20) — Hindu law — Partition — Widow's right. 
— By Hindu law. a widow taking possession of 
the share of her deceased husband in joint un- 
divided property has only a limited interest 
therein for the term of her life. She cannot 
claim the partition of her late husband’s share. 
When partition by the sons takes place after 
the father's death, his widow may claim a 
share but that is very different to a claim to 
enforce partition. Kahn Singh v. Mussumat 
PREM KOUR. 28 P.R. 1870. [Appr., ll P.R, 
1899. 100 P.L.R. 1909 = 155 P. W.R. 1909 ; R., 
22 P.R. 1878 ; D., 27 P.R. 1879, 116 P.R. 
1879.] 

(21;— TVidouj, co-sharer — Suit for parixlion^- 
Discretion of officer — Guide to discretion. — A 
widow having a life interest in a share of a 
joint holding may apply for partition which 
the Revenue officer has full discretion to grant 
or refuse. Such discretion will be exercised in 
her favour, only if it is found that private 
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partition had been effected during her husband’s 
lifetime or when the other co-sharers do not 
allow her due eujovment of her share. DAN 
, SINGH v. MussT. Sukhan, 11 P R 1895, Rev. 
I Uppr., 6 P.R. 1896. Rev.] 

(22) — Hindu Law — Widow not entitled to 
claim partition, either in her own right or as 
representative of her son. — One F left two 
widows ; one of them was the plaintiff, and the 
defendants in the suit were the son and grand- 
son of the other widow. Plaintiff claimed 
partition of one-third of the land left by her 
late husband, alleging that the defendants had 
separated from their fatb-^r in bis life-time and 
obtained two-thirds of his land.s, when F re- 
tained for himself, as his share, the remaining 
one-third and afterwards bestowed it on his son 
by the plaintiff, which son bad subsequently 
disappeared and not been heard of, and that 
defendants had obtained and cultivated the 
one-third that hid formed the share of the 
plaintiff’s husband on the partition. The de- 
fendants resisted the claim on the ground that 
the land was joint and bad never been divided 
and the plaintiff wasionly entitled tc mainte- 
nance. The first Court dismissed the suit on 
the ground that the land was never divided but 
joint, and holding that, on that account, as 
well as in accordance with the family custom 
of tbe parties, plaintiff was only entitled to 
maintenance. The Chief Court was of opinion 
that it was not clear whether tbe plaintiff 
claimed a partition in her own right or in that 
of her son as bis representative, but that, in 
either case, her claim was untenable ATTUR 

Singh v. Mussamat Purtaprb, 93 P.R. 
1869. [R.. 22 P.R. 1873, 116 P.R. 1879. 100 
P.L.R. 1909.] 

(23' — Mahomedan law — Custom^ Widows — 
Partition.— Where, according to local custom 
childless Mahomedan widows are entitled only 
to a life-rent without power of alienation 
except for legal necessity, they cannot, as a 
matter of right, claim partition also. T4DF.- 
wuND Khan v. Mussamut Khanzadee. 

5 P.R. 1868. [P., 87 P.R. 1868. 11 P-R- 1899, 
100 P.L.R. 1909=155 P.W.R. 1909.] 

(24) — Mahomedan law — Division of property 
— Disposition of property-^Sons by different 
unites. — It is not open to a son in Mahomedan 
law to compel his father to divide his property 
during his life-time and he cannot bring such a 
suit even as an objection to the distribution 
made by the father of his property among his 
sons by different wives. PhulleEKHAN 
FuzL Khan, i P.R. 1867. 

(25) — Reg. XtXo/ ISU-Co-shaTers-Parti- 
lion , — One of the co-sharers of a joint estate 
suing conjointly with the others would, under 
Reg. XIX of 1814. be entitled to obtain a separa- 
tion of a mpuzab from the rest of the zemiodari, 
and an assessment upon it of a proper portion 
of the total jumma of the zemiodari. 
having done this, he would alone beentitlo« 
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to have an order for partition of that mouz ih as 
between himself and bis co-sbarers therein. 
Where the zemindari is so intermixed with the 
neighboQring zamindaris that the line of boun- 
dary cannot be identified, there nothing in 
the law which entitles the plaintiff to call up- 
on the Collector to make a new line of division 
between the zemiodaris. But if the Collector 
hus thamoans ol ascertaining where the bound- 
ary between the zomiudans really lies, he is 
bound to carry out a partition between the 
parties, even thouph it may cost him seme 
unusual trouble to effect it properly. Bhuu- 
RUT THAKOOU V. SYUD MEER MURTAZ.^. 

21W R. 225. 

(26) — /icg. XIX of lfil4, s- 5 — Allotment o/ 
sliare — Buhvarra — Precept to Collector . — 
Blaintiff sued fora declaration of his title and 
for an allotment of his share which was refused 
to him by the Collector under the butwarra pro- 
ceedings. The Court found that the plaintiff’s 
title was established Held that tbe plaintiff 
was also entitled, under s. 5 of Reg. XIX of 
1814, to a precept to tbe Collector directing 
him to award to the plaintiff a share corres- 
ponding with that title. DEWAN ARDOOL 
RezAv. JERUNNISSA BlREE, 16 W R. 34. 

(27) — Rej/. XIX of 1814, s. ^0-Estate held 
in separate pos^sessivu — Butwara by one of the 
p^optietcTs. — Where an estate is not held in 
joint tenancy, but in separate possession, a 
bulwata. of the whole estate for tbe purpose of 
apportioning land m proportion to the jumma 
01 ihe share-holders who had severally entered 
into engagements with Government for their 
respective portions of revenue, cannot be insist- 
ed upon by one of the proprietors under 
8. 30 of Reg. XIX of 1814. BU.JRUN.JEE LAL 

V Syud Velaet Hossein Khan. 5 w. R. 
186 

(28) — Lakheraj lauds - Partitwi of — Reg- 
XIX of 1814. — In making a partition of a lak- 
baraj tenure, a Civil Court may be guided by I 
the rules of Reg. XIX of 1814, so far as they 
are applicable, though the partition itself could 
not be effected under tbe provi.sions of that 
Regulation. Janokee Biree v. Lachman 
Pershad, 17 W.R. 137. G Ind. Cas. 450-] 

129) — Purchase of land at Revenue sale — 
Butwara. — Where plaintiff, Iho holder of a 
specific portion ol tbe land ol an estate .<tcpHrato- 
ly registered under s, 11, Act XI of 1859 pur- 
chased tbe same at a revenue sale held ho was 
not entitled to a butwara by a division of the 
whole lands and to obtain a share of the 
whole eftato proportioned to the amount of 
the Budder Jurama-paid by him. Fakeer 
Chunder Shah a v. norodeep Chunder 
Shaua, W. R. 1864. 69. 

(30)— Courf-^ord, claim to. by village servant, 

V tnaintaiixable os against proprietqr of vxllagt^ 
”“A Court'yard whether regarded as part of the 
village a6adi or appertaining to tbe bouse 
(which is within that Court-yard) belongs to 

c. vn— 71 
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the village proprietors in proprietary right. A 
village servant occupying one of two houses, 
within a Court-yard, cannot claim to have it 
divided as against a proptittor in the village 
who inhabits tbe other bouse, as the former is 
not entitled to any proprietary right in tbe 
village. He is only entitled to a right of way 
and user, during his occupation, in the Court- 
yard. but he has no proprietary right, and on 
his ccisif g to occupy, the Court-yard goes to 
tbe proprietor of the land. BUTA SlNOH v 
CHANDAN, 120 P R. 1876. 

{31}~-Permanenlly settled estate— Partition 
between owners of separate shares- Effect as 
against Government. — Where two separate 
shares in a monza were permanently settled at 
different dates, the purchaser of one of such 
shares at a revenue sale, may obtain a partition 
but cannot insist upon a partition of tbo estate 
under tbe Butwara Act, so as to bind tbe 
Government, also, except with its consent. 
AjooDHY.v 'Pershad v- Collector of 
Durrhunoah, 9 C. 419. [D., IG B. 528.] 

{32)- Partition by CoHector— Private parti- 
tion— Buiwara proctfdings— Cause of action— 
Act VlII Of lb69, s. 16.- Where tbe-ehad been 
a private partition of an estate and the several 
share- holders bad held their Kinds in accordance 
therewith, an application was made by some of 
the share-holders to the Collector to have a 
fresh partition made as if tbo whole lands were 
held jointly. Plaintiff, who was aho a share- 
holder. objected, but his objection was over- 
ruled Thereupon he brought a suit for confirm- 
ation of the pHrtition and for an injunction 
to stay tbo parliiion pending before the 
Collector. Held that the plaintiff’s cause of 
action against the defendants arcso upon tbeir 
moving the Collector to interfere with tbo first 
partition, and that the period of limitation in 
respect of such cause of action was the same as 
in any oib« r suit for determinirig the rights of 
parties to immoveable property. MusSAMUT 
Beree Khoorun v. Wooma Churn sinoh 
3 C.L.R 453. [O , IG C. 117 ; li.. 11 C L j! 
291 = 14 C.W.N. 632.] 


{'S3)— Partition of Revenue-paying estate by 
Collector— Bengal Act VIII of Ibl 6 -2>arlttion 
of suck estate under Civ. Pro. Code, 1882 
s, 266 — Estate,” Consttuclton of . — Where a 
portion of land, that was covered with water 
and unfit for cultivation, was not divided, but 
left joint during butwara proceedings, the 
revenue payable on the entire estate having 
been apportioned among the several divided 
esates, held, in a suit, brought after such land 
had becorno dry and cultivable, by a co-sharer, 
for partition of it, under Bengal Act VIII of 
WyG, that the Collector was not bound to make 
the partition under that Act. as the land in 
suit was not liable for the payment of one and 
the same demand of land revenue and. there- 
fore, not a joint undivided estate within tbe 
terms of s. 4, cl. (9) of the Act. [R., 16 C. 698.1 
Tbe word estate ” as used ins. 266 of the 
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Civ. Pro. Code must be construed in its ordinary 
signification, and not in the restricted and 
defective sense in which it is used in the but- 
wara faw (Bengal Act VIII of 1876) ; hence a 
decree for partition could be made under s 265 
of the Civ Pro Code. THE SECRETARY OF 
STATE FOR INDIA v. NUNDUN LAL, 10 C 435. 
(7 C. 153, Ap].r.) [R., 16 C. 698 ; Cons.. 24 C. 
725, F.B.] 

(34) — Suif for partition — Duty of plaintiff to 

bring into hotchpot property in his posses.«:»on — 
Omission to get xncluded properly in different 
jurisdiction— 'Subsequent sutf for partition bar- 
red by res judicata. — As a general rule, a mem- 
ber of an undivided family cannot sue his co- 
sharers for his share in a portion only of 
family prop“rty,and be is bound to brine into 
hotchpot any undi'.’ided property in his own 
possession, in order that there may he a com- 
plete and fin. d partition. The rule that every 
partition suit shall embrace all the joint family 
property, has been held to be subject to certain 
qualifications, as, for instance, where different 
portions of it lie in different jurisdictions, or 
where a portion is not available for actual par- 
tition as being in tho possession of a mortgagee. 
But there is no authority for the proposition 
that a member who sues for partition of pro- 
perty in the hands of the defendant, can 
refuse to bring into hotchpot any undivided 
property held by bimself, on the ground that it 
is situared within another jurisdiction, H.\ri 
Narayan BRAHUE V. Ganpatrav de.ji, 7 
B.272. [ft., 18 B. 389, 22 B. 9J2. U.B.R. 

1897-1901, Vol. II, 229. 23 B. 597. 24 R 158 
= 1 Bom. L.R. 620. 43 P.R. 1906=122 P.L.R. 
1906, 10 C.L.J. 503 = 3 Ind. Cas. 247. U.B.R. 
1909, 2Dd Qc., Civ. Pro. p. 21; D-, 22 M. 538.] 

(35) — Mortgagees of separate shares of joint- 
owners, suit for partition between, not maintain- 
able without impleading mortgagors — Where 
plaintiff held, on usufructuary mortgage, a two- 
tbirds undivided share of a certain land from 
the owner thereof, and. defendant was the 
holder of a similar mortgage from the owner of 
the remaining one-tbird share, the former was 
held to bo not entitled to maintain a suit against 
the defendant, without impleading either of 
the mortgagors, for the puro'*^e of getting the 
two-third shares that was mortgaged to him 
partitioned off from the one-tbird mortgaged 
to the defendant. MANGLl PRASAD v. ISHRI 
Prasad. 18 A 476 = A.W.N. 1896. 158. [D., 
119 P.L.R. 1903, 4 A L J. 253, Note ] 

(36) — Joinf occt/panci/ tenants, decree in suit 
for partition between, effect of. on mutual rights 
cf landlord and tenant . — In order to grant 
partition as between joint tenants of a bolding, 
it|iR not necessary that the landlord should be ,a 
party to the suit. The decree for partition, 
however, which might be made in sneh a case, 
would be binding and effective only as between 
the joint-tenants, and could not bind the .land- 
lord or affect his rights as snob : that is to say, 
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it would not split up, so far as regards the land- 
lord, the holding, or the rent payable to him or 
his remedies for the non-payment of the full 
rent of the whole holding and for the ejectment 
of the tenants from the whole in case the full 
rent was not paid. Consequently, the partition 
effected under the decree, to which he was no 
party, could not have the effect of apportion- 
ing the rent as between himself and the joint- 
tenants who were alone parties to the decree. 

Muhajdiad Baksh V. Mana, 18 A, 334 = 
A.W.N. 1896. 82. (16 I. A. 186. 8 W.R. 12. 
A.W.N. 1895, 143, R.) 

(37) — Suit for par tition-False claim to property 
set up by parties in possession. — Where both the 
parties to a suit for partition set up a false 
claim thereto, held, that the suit w.as not main- 
tainable merely by reason of the fact that they 
were in possession, for they had no estate in law 
which they could divide PARBATI v. SUNDAR, 
8 A. 1 = A.W.N. 1885,315. [Reversed, 12 A. 61. 
P.C. = 16 I. A. 186.] 

(38) — Civ- Pro. Codes. 1859, 1882, ss. 
225, 265 — Raiyatwari estates — Raiyatwari 
holdings having been held, under s. 225 of the 
Code of 1859, not to be estates paying revenue 
to Government, a similar construction should 
be put on the provisions of s. 265 of the Code of 
1882. MUTTUCHIDAMBARA V. KARUPP.4. 7 
M. 382, F.B. 

(39) — by mirnsidars against cc-mira$i- 
dars for partition — Former decree declaring 
impariibility oi lands of village, binding nature 
of. — In a suit by the mirasidars of a village 
held on pacgavaly or share tenure, who repre- 
sented half the shares into which the village 
was divided, against their co-mirasidars the 
owners of the remaining shares and others, the 
occupants of the lands in the village, tor a 
partition of the common lands of the village 
and an allotment of specific parts thereof 
proportionate to their shares, it appeared that 
in a former suit to which all the present 
mirasidars had been partie.s either actually or 
as privies to those through whom they chimed, 
it had been decided that no right existed in 
any individual share holder of the village to 
have allowed to him a distinct portion of the 
common lands in proportion to his share or 
shares. Hell that the former decree declaring 
the impartibility of the common land"* of tbo 
village was conclusive in the present suit bet- 
ween the present share-holders upon the ‘saroe 
question of right. SiTARAMAIYAR v. AL.VGI- 
RY. 4 M.H.C. 285. 

(40j — Partition — Suit for partition between 
I superior landlord andsukordinatetenure-holdef- 
I — It cannot be laid down as a general proposi- 
tion of law that there can be no partition iw 
between parties, the interest of one of whom is 
subordinate to that of the others. The Court 
must in ewch cose determine whether, having 
regard to the nature of the interest owned by 
the patties and to all oihec circumstances 
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necessary to be taken into consideration, the 
• balance of convenience is in favour of allowing 
partition. If it determines that question in the 
aftrmative, the mere fact of the parties owning 
interests which arc not co-ordinate in degree 
ought not to bo a bar to partition. {Barmq v! 
Nash, i V. and H. 551 ; Bea(on v. Dearden, 16 
Beav. 147, Appr.i So, a suit by plaintiff, the 
proprietor of the 16 annas of a zemiodari, 
against defendants, putnidars under him of 6 
annas of the zsmindari, to have his 10 annas 
share of the land divided by motes and bounds 
from the 6 annas putniaars. would lie, and a 
oeores for partition would oe mnde in such h 
^ it. HKiiADRi Nath Khan v. Ramani 
Kanta Roy. 24 C. 375. F. B. = 1 C W N. 406. 
(20 C. 370. Diss.) [R., 31. C. 2i4=8 C.W.N. 
11. 9C.W.N. 699. .5 C.L.J 307=11 C.W.N. 
397. 2 M.L.T. 265. 12 C.W N. 670 = 7 C.L.J. 
449: . 1 C L J. -40.] 

^41) ^ Bntwara — Separate holdings by previ- 
^3 private partition, — SVbere the parties are 
bolding separate portions o( a luouzab by 
private arnvngemerit previously made, they are 
not in a condition to apply to the Collector for 
a butwara, if they sub-iequentlv disagree among 
^emselves. AJOODHYA PiCRSHAD v. KiilSTO 

Dyal, 13 W.R. 165. [Diss., 8 C. 186 = 10 C. 
L.R. 146, j 

. (4 ‘^) — Partition between ryoa — No dislribu’ 
lion of pulnee right.— Theta is no statutory bar 
against the ryot’s right to have a partition as 
between himself and his co-parcener.s, where 
he has not asked for such a declaration of the 
putneo rent as would bind the zemindar, or 
limit his right over the whole tenure as a joint 
one. GouuEE SUNKUH Roy v. ANUND 
MOHUND MoITRO. 9 W.R. 487. fF., 13 W. 

R. 74 ; R., 12 W.R. 160.J 

(43) — Inam village and cash allowance pay- 
able by Qoveryivient—Co sharer's right to claim 
Right to manage impos-d on varti- 
^lar branch of family by ortginal grant — 
Family custovi, — f^Iaintiff sued foe partition of 
an ioam village and of a cash allowance pay- 
able by Government out of the revenue of 
another village*. PUintiff’s right t'. a one-fifth 
share ill the above was admitted but his claim 
Was resisted by one of tbo defendants on the 
ground that ho was entitled to manage the 
villuge, and to receive the cash allowance on 
behalf of all the co-sharer? and to distribute the 
profits of the village and the c.»sh allowance 
amongst thern iu proportion to their re.Hpeotive 
share.? and that the plaintiff was therefore, not 
ontitlod topartition. H Idi ng that the defen- 
dant bad established the abive position the 
BtJbordinato Judge decided in his favour. The 
High Court reversed his decree and held that 
the right to manage property on behalf of co- 

he a distinct interest in land when 
0 land is held on siranjam or iinptrtibli 
souro. In the prosent case, the village in suit 
■was an ordinary iuam village, and there was 
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nothing peculiar or impartible in the nature of 
the cash allowance. Althougb it miy be that 
e\eQ m such cases, the terms of the original 
grant can impose as a condition upon itsenjov- 
ment that the management of the property 
shall rest with a particular brioch of the family 
of the grantees and tbit a long continued 
practice amounting to family custom may also 
operate to bring about the same result, the 
existence of such circumst loces will have to be 
established by very clear and cogent evidence. 
In this case, on the other hand, neither by the 
terms of the original graot. nor bv subsequent 
orders of the ruling power, nor bv family cus- 
tom had the defendants’ family acquired a 
right to perpetu-il management of the village 
m question or in consequence to resist its 

V. R.VMAK.tNT. 21 B 
45^ {Afir., 27 B. ;^53 = 7 C.W.N. 409 = 5 Bom 
L.R. 408 = 8 Sir. 453 = .30 I A. 77, P.G.] 

{44)-C4v Pro. Code. 1882. s. 2r>5-D,>cr<^« 
tn swtj for ejectment and possession, transfer of 

to Collector for execution— Partition proceedings 

by Collector, vire.s.— In this ca?e. there 

decree as is contemplated by s. 265 
of the Civ. Pro. Code which could give jurisdic- 
^on to the Collector to proceed to a partition, 
pero was no decree for the partition of the 
family property or for the separate possession 
ot a share against co sbarers as contemplated 

proceedings before 
the Collector were, therefore, altogether tiUra 
mres and plaintiff in this suit for recovering 
money by sale of the mortgaged property, im 
pleaaing as defo'idants also the purchasers of 
the property at the Collector’s sale, was hold 
entitled to ignore the Collector’s proceedings 
and assort his claim under his mortgage. But 
as the delendants vverj at any rate in posses- 
sion, even though as purchasers under a void 
decree, they could not beoustedin this suit 
because, they were entitled to s^y that plaintiff 
had not established his title to sell tbo specitio 
lands mortgaged to him. Nakayen Nageu- 
KAR V. VlTHU JaKHO.II. 8 B. 539. 


(45)— S/iop jointlyowned by two persons-Suit 
for partition— Defendant's plea of i; jury likely 
to arise from partition-No legal injury where 
plaintiff legally entitled to p irtition.—ln a suit 
for p irtition of a shop jointly owned by himself 
and the defendant and for separate possession 
the defendant urged that the plaintiff was 
not entitled to enforce partition of the shop to 
tbo injury of the defendant and that the shoo 
was not capable of pirtition Bell that it 
was practicable to make a partition of tbo shop 
and that the plaintiff was legally entitled to 
have a pirution effected and that therefore no 
uijury in us legal souse would be caused to the 

defendant bv the partition. GOBfNDv Narmn 

USi— Partition— ;iemindari and joint liabili- 
ty f^ Government revenue -Partition assented 
to by all parties concerned-Effect of partition 
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6. — Right to Partition — continued. 

— A partition was made by the zemindars of 
their respective holdings and of their joint 
liability for the Government revenue. Though 
this partition was not carried out by the 
Revenue Court, it was acted upon by the Zemin- 
dars and the assignee of Government revenue 
also consented to such partition by accepting 
revenue from individual Zemindars and by 
holding them to be individually responsible for 
the amount due in rtspect of]their several hold- 
ings. Held, that there was nothing to prevent 
the viaajeedar who was the assignee of the 
Government revenue from assenting to any 
arrangement which the zemindars did make 
tor the conversion of their joint into separate 
liability. K.aNEE SAllN'OMUY v. RaM CHA- 
RUN Singh. 3 Agra, 251. 

(47) — Cn-s}iarer<i — Suit forToartition — Right of 
co-sharer to sue foi P'lrtition of portion of joint 
estate- — Where aco->hirer in ajoint undivided ' 
estate sutd to hivo his rights ascertained and ' 
partition made in respect of an orchard which 
formed pare of the joint c.state, the Civil Court 
was not entitled to decree partition or give pos- 
session of a separ.rte share in the orchard, as 
there is no law which entitles a share-holder 
to obtain partition of a portion of an undivided 
estate against the will of the other co sharers. 
MlTHOO h\L V. GHOL.VM NUSEEB-UD-DIN, 

3 Agra 276. 

(48) — Co-s/iarer of shikmee talook, suit for 
liartition by— Jurisdiction of Civil Court, — In 
this case plaintiff sued against bis own co- 
sharer and his superior landlords, for a parti- 
tion of his share of a certain shikmee talook. 
The lower appellate Court held that the Civil 
Courts could not of theraselvos decree the par- 
tition sought by plaintiff; they might direct 
the Collector to carry out the partition under 
the Revenue Laws of buiwarah, and its decree 
conveyed such an order. On special appeal 
the defendant contended that the Civil Courts 
cannot order any partition either themselves 
or through the Collector ; and that no such 
partition can be made without the consent of 
Jill co-parceners of the shikmte talork, and of 
the superior landlords also. But the High 
Court held that the declaration of a right to a 
share of uny property is a civil right open to 
be sued for by civil action and such a suit as 
the present is therefore cognizable in the Civil 
Courts. Also, the consent of the landlord is 
not necessary, nor is he a necessary party 
where partition has been asked to be made 
only between the co-sharers aud not so as to be 
binding upon the landlord. MOTHOOR CHUN- 
DER KURMOKAR v. MANICK OHUNDER 
BungO, 6 W.R. 192. [F., 9 W.R. 487; i?., 12 
W.R. 160, 13 \V R. 74 ] 

{ 49 )— Butwara— Joint possession — Dirision 
of Zands.— Where ibe proprietors held the 
lands joinily realizing from the tenants their 
proportion of the ireut according to their res- 
pective interests therein, the lands could not 
be divided under the butwaia laws, nor could 


continued. 

— 6. — Right to Partition— confinued. 

a partition be made by the Civil Court irres- 
pective of the revenue authorities. DOOKGA , 

Kant Lahoory v. Radha Mohun Gooho* 
Neogy, 7 W.R. 51. [F., 8 W.R. 128 : D., 

13 W.R. 74.] 

(50) — Shikmee tenure, partition of, when can 
be upheld. — There can be no objection to an 
order for t he partition of a shikmee tenure being 
made in .lov mode which does not affect the 
rights of the Government or of the zemindar or 
of the shikmeedars. OMESHCHUNDER SHAH.A 
V. MANICK CHUNDER BONICK, 8 W,.R. 128. 

(51) — Entry in ajib-nl arz prohibiting par- 
litxon — Question of title — Procedure., — The 
question whether an entry in the wajib-ul-arz 
can operate to prevent partition is not a "ques- 
tion of title" within the meaning of s. 116 (a) 

P. Land Revenue Act bur. a matter tc bo deter- 
mined by the Revenue ctlicer. TAJA v. T.\RA- 

Chund, 11 P R. 1896, Rev. 

(521— Ciu. Pro. Code. 1903, 0 2. r. 2 -Suit 
for possession of house- Question of title — Punfab 
Land Revenue Act, 1837, s. 117 — Previous pro- 
ceedings before Commissioner —The proceedings 
before a Commissioner, who intended to act in 
those proceedings as a Revenue OflBcer, and bad 
jurisdictioD over questions of title to the land 
only, would be no bar to a subsequent suit for 
possession. HaKIM v. Nadim GUL, 30 P-R- 
1898. 

tb3)—Act XIX of 1863, s- Decree of Civil 
Court for partition-- Decree not executed. — A per- 
son who has obtained a decree from the Civil 
Court, declaring bis right to certain sharers in 
the village, and directing a partition, and who 
has taken no proceedings to enforce his decree 
within the prescribed period of limitation, is 
not in the position of a sharer whose rights 
have been determined and who can be declared 
entitled to partition. His right having been 
determined, be is not a person entitled to parti- 
tion under s 47 of Act XIX of 1863» KiSHEN 
SINGH V. DABEER SiNGH, 2 Agra 272. 
[D., 13 A.309 = A.W.N. 1891,117.] 

(54) — Right of defendant to take out execu- 
tion.— \n a suit for possession by partition, 
the decree is not one in favour of plaintiff only- 
In such a suit, the decree will be. or ought to be, 
for a joint declaration of the rights of the per- 
sons interested in the property of which paf^t* 
tion is sought and is a decree in favour of eac 
sharer. It decides what interest each of toe 
sharers has in tbe property, the subject o 
partition. Such a decree renders a subseqaen^ 
suit, by any of tbe sharers fora declaration o 
his interest m the subject of the partition sui* 
unnecessary. It is enough if tbe defendan 
share is allotted to him in the decree, tboug 
it does not direct possession being given to bun- 
Every one of the co-sharers, be he plaintiff or 
defendant, may execute the decree and w 
possession of the share allotted to him by 
decree." WASDEO v. RUP CHAND, 23 
1905 = 13 P.L.R. 1905. (20 A. 81, 23 B. 

F.\ 12 A. 606, D.) 
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““—6. — Right to Partition —continued. 

(55) — Suit for partition by co-sharer — 
Survey-award — Limitation. — Tho c:»use of 
action against a co-sbacer for partition first 
arises when he got possession of the whole 
property under a survey award. KalLY 
OHUNDEII CHOVVDHRY V. Ra.IAH JOGENDEK 
NARAIN Roy. W.R. 1864,323. 

l56) — Act XIX of 1341, applicatioii under — 
Disallowance — .Suit to eestablish right — Limita- 
tion. — A suit fur establishing one’s right to a 
share in certain property as regard which an 
Application under Act XIX of 1841 was dis- 
allowed, may be brought within 1^ years from 
tho date of the cause of action, and does not 
require to be brought within one year from the 
dale when the saiu application was disallowed. 
Where the defendant in a case not only admits 
the plaintiff’s claim within twelve year.-?, but 
also asserts chat be has satisfied it, he himself 
removes the bat to the plainiifi’s claim, and the 
law of limitation does not affect it. MUSSUMAT 
MOVVEEDUNNISSA V. Maho.med ALI, 1 W.R. 
39. [App/.. 8 W.R. 126 : E.. 7 W.R. 199.] 

(57) —Decree declaring plaintiff's right toshare 
of common land — Partition and separate posses- 
sion in execution refused— Suit agavist co- 
proprietors for value of share of profits, whether 
wiaiufatnabie. — On obiainiog a decree frum the 
Tahsildar for the fourth share of the common 
laud of tho village, plaintiff applied to the 
Revenue authorities for partition and separate 
possession of his share. This having been 
eventually refused, plaintiff brought the pre* 
sent suit against his co-proprietors for a fourth 
share of the profits. Held that in whatever 
way the suit might be regarded, it was not 
maintainable. The defendants were co-pro- 
prietors with plaintiff and others of the abamilat 
laud of which the land in question was a 
portion; but even if tho defendants bo regarded 
merely as tenants-at will, they were not liable 
in the present suit to pay the plaintiff a share 
of the profits which they made from the land. 
They did not hold their land as tenants for 
the plaintiff, «nd were cousequently not liable 
to be ejected by him alone, nor was their rent 
liable to bo enhanced in a suit brought against 
them by him alone. If the suit be looked 
upon as a suit for mesne profits or for a share 
of mesne prolus, ic could not lie, lor the 
defendants were rightly in poesjssion of the 
land under a well-defined and recognised title. 
JAMUN 8HAH V. AH3IED SHAH, 65P.R. 1879. 

Suit for division of land according to ances- 
tral shares— See ABSENTEE. 6 P.R. 1868, Rev. 

See OlV. Pro. CODE, 1908. 0. II. r. I, 8 B.H. 
C.A.C. 206. 

See Common Land. 119 P.R. 1839. 

Suit by co-sharers, 

77 P.R. 1807. 

^^See Decree— Decree, Form op, 10 W.R. 


Par//#yon— continued. 

6. — Right to Partition — concluded. 

Religious offices, alienation and partition of. 
when valid — Partition by performance of duties 
of oflfice in rotation — Alienation to qualified 
person in line of succession— See HINDU LAW 
—Partition. 6 B. 298. 

See LIMITATION ACT. 1909, art. 171 7 H 
373. 


7.— Suits for partition, and Jurisdiction 

of Civil Courts in. 

(1) — Joint otrjners/iip. — la all cases of joint 
ownership, each party his a right to demand 
and enforce partition. Shama SOONDEREE 
Dabia V. Jardine Skinner (fe Co.. 14 B.L. 
R. 167 Note. fS.n.A. 1853,536, 6 W.R. 192 
8 W.R. 128.9 W.R. 487, R.) 

(■■2) — Partition — Plaintiff keeping back pro- 
perty in his possession^ Suit not maintainable. 
— Held, that a suit for partition is not main- 
tainablo, if tho plaintiff is keeping back ihe 
property in his possession which must have 
been put into hotch potch. HaFIZ MAHBUB 
B.AKHSH v. ABDUL RaHMAN, 4 P.W.R. 1912 
= 84 P L.R. 1912=13 Ind. Cas. 819. 


(3) Partition, right to — Joint ownership in 
right of worship of idol, — It is not necessary 
that there should be evidonce of disputes and 
quarrels, or any quesiion of pecuniary loss or 
gain between joint owners of pr^iperty, before 
a Court cm interfere to make a partition nor 
docs the circumstance that ir is a right to per- 
form tho worship of an idol deprive a joint 
owner of the right to partition. Mitta Kunth 
AUDHICARRY V. NEEHUNJUN AUDHICARRY 
14 B. L.R, 166 = 22 W.R 437. [ft . 13 B. 648! 
11 M L.J. 215, 6 Bom. L.R. 98, 5 S L.R. 107 ; 
D., 19 A. 428.] 

U)— Partition suit.—\ suit for partition does 
not bar a subsequent suit for arrears of main- 
tenance. MALLIKAR.JUNA V. DURGA. 2 Bom, 
L R. 943 = 24 M 147 = 3 C W.N. 74 = 10 M.L.J, 
294 = 2? I. A. 151 = 7 Sar. 761. P C. 

(5) —Preliminary decree in partition suit— 
Appeal. — The law allows an appeal from a pre- 
liminary decree in a partition suit. BafaTUN 
V. BilAITI KhANUM, 30 C. 683. (19 C. 463. 

ft.) 


(6)— Prefiminary order for pariition.—\t ig 
open to an appellant, in an appeal against the 
final decree in a partition suit, to question the 
correctness of the preliminary order or decree 
for partition when no appeal was preferred 

against such order within too timo allowed by 

law. MULLA ABDUL v. KHATI.JA BEGAM, 

10 Bom. L. R. 514. 


{!)— Plaintiff precluded from withdrawing 
froma suit in appeal.— When in a partition suit 
a defendant has by concession of the plaintiff 
acquired rights which otherwise could not have 
existed, it is not open to the plaintiff who has 
made that concession afterwards to annul its 
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/^arl/7/ofl— continued. 

7. — Suits for Partition, and Jurisdiction 

of Civil Courts io — continued. 

etrect by withdrawing from the suit in the 
Court. SATrABHAMABAI V. GANESH, 
6 Bom. L. R. 533 = 29 B. 13. 

— i^c-nzincta^ion bp co parcetier of his rights 
up regisUred document — for partilioyi . — 
An arraugemeiit embodied iu a registered 
• Iccumeiit by which the management of a joint 
uiidiviaei family was shifted from the elder co- 
jjurctners ot the family on lo the younger 
member*, who were to take the oiauagement 
^rid euj(> 3 ineiit of all the property, and to pay 
the debt* out of the properiy, and provide lor 
the elder member*, has not the tfJect of creat- 
ing a partition of interests between the several 
members, ana hence a suit for partition at the 
in.stance oi the elder members will lie. APPA 
V. Ranga. 6 M. 7i. [Expl.. 23 B. 14G.] 

'‘d) — Payiiuon suit — Possession o/ property by 
vuinagtr—His liabiiUy lo account — Suit for 
partial partition— Plaintijf agreeing to bring 
in to hotcii pvt property not first admitted — 
1< rame o/ suit, — In a suit for partition against 
a brother wiio has been managing the family pro- 
perties, where it is admitted that certain 
properties are not in the possession of the 
plaintiff Hud the defendant also admits the 
existence of those properties as joint family 
property, and cannot charge the plamtifl with 
possession of them, the defendant, as manager 
of the family, is primarily responsible for them 
and is bound to account for them. A suit for 
partit on will not be converted into one for 
partial partition and so liable to be dismissed, 
merely by the failure of the piaintifi to disclose 
at the outset his possession of certain properties 
of tbo family though the plaint seeks a complete 
partition of the wdole of the family property, if 
at an early stage of the case, the plaintifiexpress- 
ed bis williueness to bring those properties into 
hotch-pot. VENKATA NARASIMHA NaIDU V. 
BHASHYAKARLU Naidu, 26 M. 367, P C. = 29 
l.A. 76 = 6 C.W.N. 641 = 4 Bom. L.R. 543 = 8 
Sar 258, P.C. 

(10) — Taking of accounts in. — In suits for 
account in partition suits, each party however 
arrayed formally becomes iu turn either plain- 
tiS or defendant ; and a decree may be passed 
in favour of the defendant, although be has 
not claimed a set-ofl. NaNCHAND v. MUSS.'t, 

6 Bom. L.R. 692. 

ill) — Plaintiff' 3 suit dismissed - One of the 
defendants in the suit applying to have his 
share partitioned off —Contention disallowed — 
Practice. — Where a plaintiff who brings a suit 
for partition, fails to establish bis right to 
partition, it is not open to any of the defend- 
ante to claim in that suit pareiticn upon the 
ground that such defendant has a share in 
the property. ASHIOBAI v. ABDULLA, 8 Bom. 
L.R. 768 = 31 B. 271. 

(12) — Partition decree — Declaration of shares 
to which plaintiff entitled — Details to be worked 


Partition — continued • 

7. — Suits for Partition, and Jurisdiction 

of Civil Courts in — continued. 

subsequently — A step in the action and not a 
step in aid of execution — Ltmifafion. — Where a 
decree merely states the shares in the im- 
moveable properry to which plaintiffs are 
entitled, and leaver these as well as all other 
nece-sary figures to be worked nut and settled 
at some subsequent period, the decree is not a 
final or executable decree Before there can be 
any final or executable decree, all those 
matters must be worked out and determined 
in the suit, and, therefore, an application for 
the partition of tbo immoveable property in the 
above case is merely a further step in the ac- 
tion to which no limitation applies. RaMA- 
SAWMY NAICKER v. RAMASWAMY KAMAYA 
Naicker. 2 M L T. 265 (-22 C. 425. 24 C. 

575, 22 C. 488, 23 M. 127. R.) 

(13) — Suit for partition — Partial Partition 
— Transferee of interest in share of a co owner. 
— The transferee from one or more co sharers 
of a portion of a co-tenancy cannot maintain 
a suit for partition of the portion transferred 
to him, whether for a term or in perpetuity, 
but the transferee of an interest in the share 
of a co owner may, under 9. 44 of the Transfer 
of Property Act, enforce a partition of the 
same so far a? is necessary to give efiect to 
such transfer. RAMASAMI ChetTI v. ALA- 
GIRISAMI CHETTI. 26 M. 361 = 14 M.L.J. 14. 

(14) — Partition between sharers — Courtyard 
enjoyed in common — Suit for partition of part 
of courtyard. — Plaintiff owned a two-third 
share, and the defendant owned a one-third 
share in certain buildings. The buildings bad 
already been divided between them. A Court- 
yard appertaining to the promises was not 
partitioned. The plaintiff brought a suit against 
the defendant alleging that his share in the 
courtyard was two-tbirds, and praying that a 
certain portion might be assigned for common 
use. and a certain other portion might be 
partitioned and a portion thereof, representing 
his two-thirdfi share, might be assigned 
to his separate use. Held ih.ai the relief 
sought was peculiar, inconvenient and imprac- 
ticable and that therefore it could not be grant- 
ed. Paras Das v. Umrao Singh, A.W.N. 
1887. 249. 

(15) — Suit for perfect partition — Haq Jeth- 
ansi— Wajib-ul-arz — Custom— Oral evidence-^ 
Evidence Act (I of 1882), s. 92, proviso (3).— Iq * 
suit for perfect partition, "haq-jethansx" 
claimed by the defendant. The wajib-ul-arz con- 
tained a record of the custom, hue declared that 
the amount was not fixed, but that the eldest 
son got whatever amount might be agreed upon. 
The matter was referred to tbo Tahsildar for 
report ; but, before he could make a report, the 
parties presented a petition byway of compro- 
mise. The defendant prayed that the partition 
should be effected, in terms of the compromise. 
Held^ that the wajib-ul-arz, whether prepared 
before or after Act XVII of 1876, is not net 
cessarily to be accepted as safficient proof 
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7*— Suits for Partition, and Jurisdiction 

of Civil Courts in — continued. 

of a custom even when not rebutted by 
other evideucB or not shown to have been 
irregularly prepared. It may be presumed of 
a xuajib-ularz prepared under Reg. VII 
of 18*22 or under the Circular Order of the Chief 
Commissioner in 1863 and 1864, until the 
contrary is shown, that it was regularly prepared 
and that it is a correct record ot a local custom. 
The wajib-ul-arz must be taken to be as it 
stands, and it is not open to the Court to fix 
the amount of Jethansi when the record of the 
custom shows that no amount has been fixed. 
It is of the esseuce of a valid custom that it 
shall be binding upon tbe parties concerned 
and not binding only to the extent to which 
one of tbe parties may choose to submit to it : 
Held, that the petdiun, stating that tbe matter 
had bsen compromised, couM not be said to 
contain the terms of a contract between the 
parties such as is referred to in s. 92, Act I of 
187*2 ; but. it it were such a contract, oral evi- 
dence as to the alleged conditions pie^edent 
would bo admissible under proviso (d) of that 
section. JANG BAHADUR SINGH v. JaGDEO 
BakHSH. 1 O.C. 301. in., 4 O c. 71. 6 O.C. 
372.] 

{\Q)— Widow — Application for partition — 
Suit by other co-sharers— Jurisdiction of Civil 
Co'irt — Question of title, - Other co-sbarers may 
sue in a Civil Court to set aside a partition 
granted to a widow by a Revenue officer on the 
ground that she is by custom not untitled to 
partition, as such objection is a “question 
of title” in the land sought to bo partitioned. 
Buta V. MUSST. JIWANI. 82 P R 1898. F B. 

(17) —Suit for declaration of right to share 
larger than that allotted ^Bengal Rtg XIX 
of 1814, — Where a partition of an e-tato 
under Keg. .XIX of 1814 has been carried out, 
and coofirmed by the Revenue authorities, it 
seeols that one suare-holder cannot maiuCain a 
suit in the Civil Court to have it declared that 
he is entitled to a share larger than bo claimed 
in the partition proccediogs. BAUOO HAItl 
PRtSAD JhA V. MADDAN MOHAN THAKUR, 

8 B.L.R. App. 72 = 17 W. R. 217. 

(18) — Estate paying revenue to Government ‘ 
— Pow'.r ot Collector to make partition of, tinder \ 
Reg XIX of 1814 — Right to partition deter- 
minable only by Civil Court. — Ic is competent 
to a Civil Court only to dctennine whether a 
plaintiil has or has not a right (o a ptrtiiion of 

a revenue-p tying estate where such right has 
been disputed. The Civil Court has no autho- 
rity to make the partition itself and such 
partition of an estate paying revenue to Govern- 
ment can only bo made by tbe Collector under 
Reg. XIX of 1814. That part of the order by 
which the lower Court in this ease had directed 
tbe partition itself to be made, was consequently 
set aside by the High Court. MOHSUN ALI v. 
NuZUM ALI, 6W. R. 18. 


Parffl/o/ 1 — continued, 

7.— Suits for Partition, and Jurisdiction 

of Civil Courts iu — continued. 

(19) — ParlRio/i under Reg. XIX of 1814 — 
Jurisdiction of Civil Court. — Partition under 
Reg. XIX of 1814 means an apportionment by 
the Revenue Authorities of lands into shares, 
and an assignment of the fair and proportion- 
ate jummas and areas according to those 
shares. This partition is beyond the power 
of the Civil Court to make. MUSSAMUT 

Bhurtun Koeree V. Tangore Singh, 
16 W R. 147. 

(20) — Partition effected under Reg. XIX of 
18 14 — Suit, by share holder in Civil Court for 
larger share —On thu ufiective carrying out of 
a partition of an estate under Reg. XIX of 
I8l4, one shareholder is not entitled to 
maintain a suit in tbe Civil Court to have it 
declared that he is entitled to a share larger 
than ho claimed iu tne partition proceedings. 

Kamsahava Singh v. Syud Muzar ali, 2 
B.L.R- App. 40 lb^ (l W.K. 323, 6 W.K. 75, 
Cited d; .ipproved ) 

(21) — Reg. XIXo/ 1814 — 'Butwnrn— Finality 
— Right to sue — Cause of action — Jurisdictioti 
of Civil Court — Act Vlllo/ 136'J. — A butivara 
proceeding under Reg. XIX of 1814 may be 
fioiil for fiscal purposes, but it cannot take 
away the right of suit conferred by Act VIII 
of 1H59. Woore a Collector declares the title 
of ibe defeuaant to an entire share of an estate, 
and proceeds to divide the share for him, such 
acts do Cause an injury to and a slur upon the 
plaiDLifi ulaiming a fraction of the share, and 
give him a sufficient cause of action, SHEO 
PERSHAD SOOKOOL V. BHUNKER SAHOY, 

16 W.R. 190. [ft., 2 C.L.J. 361.J 

—PirtUion of lakhirtj estate— Jurisdic- 
tion— Civil Court. — The purchaser of a share 
in an undivided likhiraj ostite cao sue bis 
uo-p-iicciiers for a batwara of his own portion. 
The Cognizance of a suit of this nature by the 
Civil Court IS not barred by any Act of Parlia- 
ment or by any K-gulalioo. The Collector 
could not make tbo batwara under the provi- 
sions of Reg XIX of 1814. The Civil Court 
alone has jurisdiction, and tbe division must 
be made by the Court, either by the Muneif or 
by an ofU er of the Court. Patteh BAHADUR 
V. Jaski BIIJI, 4 B L R. App 53 = 13 W.R. 74. 

(23) — Reg. XIX of 1814, s. Partition by 
Collector. — Where certain proprietors of estate 
held in common apply to the Collector for 
partition and the Collector partitions without 
objection being raised by any on**, held that, so 
far as thoi^o shares were concerofd. they wore 
rightly and legally separated from tbe estate 
and cannot be ro united to it. by a suit in a 
Civil Court. Where tbe Collector has judicial 
notice of there being a dispute with regard to a 
certain sbarj, be has no jurisdiction to make 
any separation of that share until the claim of 
the one or of the other has been dispo^^ed of by 
a Civil Court. In any suit to cancel the 
Collector's partition as regards such sbaze, the 
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— 7. — Suits for Partition, and Jarisdiction 
of Civil Courts in-^co^Uinued- 

Collector should be made a party. JOYMO* 
NEE Daeia V. Imam Buksh Talookdar, 
13 W.R. 471. 

(24) — Parliiion of revenue-paying estate. — No 
partition of a revenue-payitjg estate can be 
effected through the Civil Court ; and, even if 
It could be so effected, it should not be left to 
be carried out in the course of the execution of 
'tie decree. BADKI ROY v. BHUGWaT NARAIN 
DOBEY, 8 C 649 = 11 C.L.R. 186. [D., IG B. 

528. 24 C. 725. F.B.] 

l'2o ) — Partition suit— Right of each party to 
get /ns share divided bp wap of execution of 
decree. — Held, that, where a suit originally 
framed (or possession of certain property has 
been treated as a partnion suit by the arbitra- 
tor to whom it was referred by the partie.s, and 
the decree based on the award allocs a certain 
share to pUintiQ as well as to each of the de- 
fendants. every one of them is entitled to get 
his own share divided by way of execution of 
the decree ju.st like plaintiff. Narpat RAI v. 
DEVI DAS, 16 P.W.R. 1912 = 14 Ind. Cas. 375 
=^252 P.L.R. 1912. (12 P.W.R. 1911, R.) 

(25-a)— Partition of revenue-paying estates . — 
Revenue paying estates must be partitioned by 
the Collector, and not by the Civil Court Ameen. 
by metes and bounds : and if the shares in such 
an estate are not themselves separate estates, 
but are mere fractional shares of integral 
estates, they cannot be partitioned in the 
absence of the other co-sharers. DAMOODUR 
MISSEU V. SENABUTTY MlSRAIN, 8 C. 537. 
[R., 24 C. 725. F.B.] 

(26) — Joint owners of taluks —Possession of 
distinct parts within estates — Encroachment — 
Jurisdiction of Civil Courts. — Case where it 
was held that a Civil Court had jurisdiction to 
effect a partition in a suit oetween joint owners 
of two talooks, who have been occupying and 
using separate .and distinct parts of premises 
within the estate, where the object of the suit 
was to maintain the statu quo and to prevent 
further encroachment by defendants upon the 
part occupied by plaintiffs so that either party 
might occupy without dispute what they 
formerly occupied without any division of tho 
Government revenue or alteration of the joint 
liability to pay that revenue. Kalee MOHUN 
Sen V. Ram soonder Sen, 24 W.R. 243. (22 
W.R. 333, D.) 

(27) — Civil Court, Jurisdiction of, to give 
decree in such case. — A Civil Court iu the 
Punjab is competent to give a decree (or the 
division of an estate or the separate possession 
of a share of an undivided estate paying reve- 
nue to Government, when the right to a share 
or the extent of the share is disputed ; and such 
Court can direct that tho person entitled to 
such decree may be put in possession thereof 
in accordance with the provisions of s. 225 of 
Act VlII of 1859. MqtsadI MaL v. MUSSUM- 
MAT DHAN KOER, 100 P R. 1876. [D., 12 P. 
B. 1899.] 


Parf/f/o /I— continued- 

7. — Suita for Partition, and Jurisdiction 

of Civil Courts io — continued. 

128)— Act XIX of 1873. ss. Ill, 113, 241- 
Partition by Collecix>r, objection to - Jurisdiction 
of Civil and Revenue Courts . — The procedure 
provided by s. 113 of Act XIX of 1873 does not 
became obligatory on a Collector or Assistant 
Collector in partition proceedings, unless an 
objection to the partition has been made by a 
CO sharer in possession, and unless such objec- 
tion was made before the day specified in the 
notice which the Coilictor or Assistant Collec- 
tor is bound to issue under s. Ill, and not 
even then unless such objection raises a ques- 
tion of title. And when s. 113 does not come 
into application iu partition procne lings, s. 241 
of that Act prohibits the Civil Courts from 
exercising any jurisdiction in the matter of the 
distribution of the land or the allotment of the 
mahal by partition. And if a Civil Court could 
not alier that distribution of the land, it follows 
that it could not entertain a suit so far as it 
sought to set acide the deed of sale of land allot- 
ted in the partition to the parlies who m ide the 
deed. HaRDEO SINGH v. NARPAT SINGH, 
20 A. 75 = A.W.N. 1897, 197. {Not F.. 23 A. 
291, F.B.] 

(29) — Bengal Civil Courts Act (VI of 1871), 

s. 20 Subfect-matter xn dispute'^ ^Partition 
suif — Jurisdiction — Competency of Court to 
decree partition of defendants shares inter se. — 
For the purpose of determining jurisdiction in 
a partition suit, the words “subject-matter in 
dispute ” in the section must be taken to mean 
the share which the plaintiff asked to have 
partitioned, and not the entire estate. (3 C. 
551. 8 C. 757, 8 M. 235, H B. 216, R ) {Appl , 
22 B. 315 ; R.. 15 C.l’.L.R. 81, 4 L.B R. 279 ] 
Where a member of a joint family institutes a 
suit for partition of bis share of the family 
property and no partition among the defendants 
inter se is prayed for, the Court can decree for 
partition only of the plaintiff’s share, and it 
has DO jurisdiction to partition as amongst the 
defendant.^ the residue of the propertv. HiKMAT 
ALI v. WaLI UN-NISSA. 12 A. 306 = A.W.N. 
1890, 128. [D., 23 P.R. 1905 = 13 P.L-R- 

1906.] 

(30) — Ss. 154 (c) and 96. Assam Land and 

Revenue Hegulation (1886) — Suit for “ imperfect 
partition ” —Jurisdiction. — A suit for partition, 
without any division of the Government 
Revenue, of some lands held and owned jointly 
by the parties in four different estates governed 
by the Assam Lind and Revenue Regulation, 
is one for “imperfect partition,” according to 
9. 96. S. 154 (c» is a bar to the suit. ABDUL 
KHALIQ AHMED v. ABDUL KHALIQ CHOW- 
DHRY, 23 C. 514. [D.. 32 C. l036=iC.LJ. 

421.] 

(31) — S. 154. ilssam Land and Revenue 
Regulation, 1886— Sutf partiiicn— Jurisdiction 
— Entire estate - — When the plaintiffs bring 
partition suit, they by lumping together the 
lands of a number of taluks, cannot give the 
Court a jarisdiction which it oould not exercise 
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• Suits for Partition and Jurisdiction 
of Civil Court continued. 

in respect of any one of them, nor can they give 
it jurisdictiou by excludjug plot^ of land which 
properly appertain to them Putting the 

narrowest coustruction on the Regulation, the 

Civil (Jourts are debirred from entertaining any 
ciaim for the div'ision o( an entire revenue- 
paying estate into two or naora portions or 
from making any distribution of the land of 
such an estate. The plaintiQ must show that 
the Court has junsdiotion to deal with the 
subject- matters of the suit, An estate does not 
cease to be an entire estate within the meaning 
of the Regulition. because a few plots of land 
are common to it and some other estate, or 
because they are brahmutler or debutter, or 
because they are held in some undefined way 
ijmali with other person. S.VRAT CHANDUA 
PURKAYASTHA v. PROKASH CHUNDKA DAS 
CHOWDHURY, 24 C. 751. 

{^2) ^Partition, suit for ^Question of title — 
Dismissal of objrclion involving question of title 

ilppeal^ Jurisdiction of Civil Court — Land 
Revenue Act, 1901, ss- 111 and 112— Decree.— 
In a partition case, the appellant presented a 
petition in which ho sot forth certain objections 
to the proposed partition, one being tdat the 
property was not partible. The Court of first 
instance held that the question of title raised 
by the appellant had already been determined 
by a Court of competent jurisdiction and 
dismissed the petition. Held, that the order 
of the Court dismi.ssiog the petition was not a 
decree within the meaning of s. 112 of the 
Land Revenue Act. 1901. and that no appeal , 
lay to the Court of the Judicial Commissioner, 

It is only when the Revenue Court goes into 
the merits of the objection that Hs order deal- 
ing with the objection is appealable as a decree. 
Shahamat KHKN V. MUSSAMMAI' a/.izun- 
NISSA, 7 0. C. 161. 

(33) — Suit for partition and declaration of 
definite share tn vatin - MaintainabitUu -Act 
III of 187i {Bombay Valandnrs), s. 07 — 
Kulkacni vatan — Co/feefor’s power under Act — 
Kulkarni vatau consisting of cash allowance from 
Government— Suit for declaration — "Money 
grant '•^Pensions Act XXUl of mil, s. 4— 
Jurisdiction of Civil Court. — The plaintifTs sued 
for partition of their one-third share in a 
kullcartii vatan and for a dcclarai ion of their 
right to offioiato aafculk irnis in alternative turns 
witb the defendants. Too lat'er contondod that 
the Civil Court had no jurisdiction to entertain 
the suit under the Boraoay Vatandars Act (III 
of 1874), Held that there was nothing in the 
Act, which took away the power of the Civil 
Court to make such a declaration as prayed 
for. The Aot does not prevent the Court from 
declaring tho plaiutifl’s right to the status of 
vatandars whore the share defined is in respect 
of the sharein the vatan belonging to their own 
partioular branch and the declaration does not 
interfere with the rights of the Ocllector in any 
way as given him by the Act. In preparing 

0. VII— 72 


I Partition —continued. 

7. — Suits for Partition and Jurisdiction 

of Civil Court in — conlinued, 

the register, the Collec'-or’s duty as determined 
by s. 67 of the Act is confined to specify- 
ing the names of tbe b.-ids of families arid 
tbe proportionate pare possessed by each head, 
and IS in no way concerned with the rights 
of the members of a particular branch inter se 
[R.. 20 B. 202, 29 B. 480 = 7 Bom. L.R 497 
11 Bom. L H. 1339; D.. 25 B. 18G.] Where 
a kulkarni vatau consists exclusively of a ca^h 
allowance from Government, a suit for a 
declaration of tbe pi lintitT’s right to a moiety 
therein is not a suit relating to a “ money- 
grant ” within the oontfinplation of s. 4 of the 
Pensions Act (.XXIll of 1871), so as to make 
it onenotcognizibte by a Civil Cou--t, GOVIND 
SITARAM v. Ba1‘UJI MaHADEV, J8 B. 516. 

Vdl)— Punjab Land Revenue Act (XX.XIII of 
1S71), s. 65. cl.2—Juris.iiclionof Civil Courts — 
Right of widow to sue for partition. — In a suit 
for partition, although tho extent t,( the share 
to which the plaintiff would be entitled is not 
contested, yet if tbe right to pinilion itself is 
c-intested, the CDgniziuceof the suit by the 
Civil Courts is not barred by cl. 2, s. 65 of Act 
XXXni of 1871. (97 P.R. 1876. R.) After tho 
death of her father-in-law, a Hindu widow was 
recorded as owner of a 1th share of rbo kbata 
in dispute and .since then, she had been receiv- 
ing from the dofendaiits, her niothor-in-law 
and brothers-in-law. who were recorded as 
owners of the remaining four shares, a fifth por- 
tion of the produce The defendants having 
ceased to give her her share, hbe instituted a 
suit for partition, tleld that she was entitled to 
a partition because “asepiration in interest 
and right though without “ a de facto actual 
division of tho feubjcct-matter ” had taken 
place between the parties and thus tho joint 
family relation between them bad been put an 
end to. (50 P.R. 1870. D.\ 93 F.R. 18f>9. 1 B. 
H.C. 189, R.; 11 M.l.A. 75, 3 B.L.R. P.C. 41. 
b .) Held also that there was nothing incon- 
sistent with tbe Hindu law or custom in hold- 
ing th it when thcro was a right to maintenance 
out of the ancestral estate and a continuous 
omission on the pirb of those actually manag- 
ing it to discharge their obligation, a portion 
or the estate may be assigned to the widow in 
severalty upon tbe ordinary widow’s tenure to 
secure that maintenance to her and render her 
in that respect independent of those who neg- 
lect to fulfil their duty towards her. RaN.THA 
V. MUSSU.MMAT RAJJl. 22 P R. 1878. [R U6 
P.R 1879, 115 P.R. 1893, IJ P.R. 1885. Rev., 

4 P.R, 1993= 119 P.L.R. 1903. 11 P.R. 1899* 

D., 107 P.R. 1886.] 

Limitation— Partition— Land allolUd 

to a co^sharer— Recovery of— Suit within what 
period to be brought— Punjab Land Revenue 
Act (XVII of 1887), s. 12*2,— Where a partition 
of land takes place between A and B and a 
particular field is allotted to B which remains 
in possession of A. A begins to bold adversely 
against B from tbe date of partition, and B 
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7.— Suits for Partition aod Jurisdiction 

of Civil Court in — continiied, 

must, if he wishes to preserve bis rights, take 
action within the time allowed by law. In the 
case of land coming under the Land Revenue 
Act of 1887, the remedy for the plaintifi in such 
a case is, at any time during the first three 
years, to apply under s. 122 o( that Act to the 
Revenue Court to be put in possession of the 
field allotted to him, or ihertalter, sometime 
during the following nine years, to bring a suit 
in the Civil Court for possession. FATEH DiN 
V. NIKKA, 81 P.R. 1911 = 13 lad. Cas. 790 = 
lOS P.L.R. 1912. 

(36) — Defective mode of, and irregularities, 
in yartition — No appeal preferred by persons 
injured against it — Power of Financial Com- 
missioner to interfere in rtvision—Puyijab Land 
Revenue Act (XVII o/ 1677), ss. 17, 110 and. 117. 
— When, in a partition case, many sharehold- 
ers have not been corjSuUed, possessions o( 
almost all have been unreasonably disturbed, 
and several other material irregularities have 
been committed owing to the dishonesty of 
several Revenue Officials conctmed therein, the 
proceedings are liable to be set aside on revision 
by the Financial Commissioner, although none 
of the injured or dissatisfied persons has appeal- 
ed against the mode of partition. In partition 
cases it is essential that all possessions should 
be maintained as far as possible. BahawaL 
V. Nurkhan, 1 P.W.R. 1912, Rev. =13Iud. 
Cas. 813. 

(37) — Saif for pariitioji of revenue-paying 
estate in a Civil Court — Power to appoint 
Commissioner — Partition how effected ? — Where 
a suit for the pariition of a reveuue*pa) iog 
estate is brought in a Civil Court, the Court 
has DO power to appoint a Commissioner to i 
make a partition of the property. According 
to s. 265, Civ. Pro. Code, the Court is bound 
to have the partition made by the Collector 
according to the law for the time being in force 
for the partition of estates. (16 C. 203, D.) 

8. 265, Civ. Pro. Code, is imperative in its terms. 

Meherban Rawootv. BehariLal Barik, 
23 C. 679. [,Overrulei, 24 C. 725, F-B ] 

(38) — Oiu. Pro. Code, ss. 265. 360 — Execu- 
tion by Collector — Jurisdiction of Court to 
hear o6;ecfions. — When a decree for partition 
has been transmitted under s. 265, Civ. Pro. 
Code, to iho Collector for execution, the Court 
that passed the decree is not deprived of its 
jurisdiotion to hear and decide objections to 
the division made by the Collector in execution. 

Chinna Seethayya V. Krishna VANAMMA, 
19 M. 435. [ft.. 5 Bom. L.R. 648, 28 B. 

238.] 

(39) — Parfifion suif — Court-fees Act (VII of 
1870), sch. II, art. 17 — Suit for declaration 
and possession — Amending plaint according to 
decision of Appellate Court — Appeal from order 
— Acquiescence — Conduct — Estoppel — Right to 
file appeal — In a suit for partition, a preli- 
minary decree was made by the first Court. 


Partition — continued. 

1.— Suits for Partition and Jurisdiction 

of Civil Court in — continited. 

The District Judge on appeal considered that 
the Court-fee payable should be calculated 
ad valorem on the property m suit, and the 
case re-tried as a suit for declaration of title 
and recovery of possession. The plaintifi 
agreed to amend bis plaint so as to make it one 
for a declaration of title as well as for partition 

A 

and to pay the necessary Court-fee The Dis- 
trict Judge thereupon remanded the case tolhe 
first Court for re-trial. The plaintiff appealed 
from that order : Held, that, if tbe plaintiff has- 
title to the property and was a co-owner of that 
property with the defendant, the suit was one 
for partition of joint property and not one for 
declaration of title and recovery of possession. 
(12 C.W.N. 37. 6 C.L J. 651, 3'M.L.T 33. Rel. 

I upon.) Held. also, that tbe plaintiff is not 
] precluded by his conduct in acquiescing in the 
decision of the District Judge and amending 
bis plaint, from filing this appeal, if, on 
reflection, he thought that the action he had 
taken was injudicious. SHASHI BHUSHAN v. 
JOTINDRA Nath Roy, 10 Ind. Cas 463=38 
C. 681 = 15 C.L.J. 443. 

(40) — Partition suit — Valuation for purpose of 
jurisdiction — Court-fees Act. 1870. s 7, cl (iv) 
l6) — Suifs Valuation Act, 1887, s. 8- — The 
value, for purpo?es of jurisdiction and of Court- 
fees. of a suit by a member of an undivided 
Hindu family for partitiou and delivery to him 
of his share of the joint family property, is the 
amount of the value of the plaintiff’s ^h•tre. and 
not that of the entire family property. VELU 
GOUNDAN V. kumaraveLu goundan, 20 
M. 289 = 7 M.L.J. 30. 

(41) — Execution of decree— Partition s«tf — 
Decree for possession of share of plaintiff— Fmdl 
deciee — Decree capable of execution. — Tbere is 
no reason why, in a pirtit on suit, where claim 
is for a certain sh-tre in joint property, a final 
decree should not be passed in tbe first insiaoce, 
specially wberethesubject-matterof the suit isa 
house and the share can be ascertained without 
difficulty iu execution. A decree in a partition 
suit directing the plaintiff to receive possession 
by partition of a dffinite share in a house is 
not merely declaratory and is capable of execu- 
tion. Sultan Singh v Bah.adur Singh, 
246 P L.R. 1912 = 17 Ind. Cas. 390. 

(42) — Decree for pariition — Execution — 

Party to decree dissatisfied with execution, -^uit 
not proceedings — Fresh suit— Act X of 18'G 
s. Appeal under s, 65, Act XXXIIf of 

— Where a decree has been passed for partition 
and the execution of it falls to be made by th® 
Collector under s. 225 of the Civ. Pro. Code, 
the proceedings of the Collector are to be re- 
gulated by the rules framed under tbe Punja® 
Land Revenue Act iXXXIU of 1871). and any 
person dissatisfied with the proceedings 
his remedy by way of appeal under the provi- 
sions of 8. 65 of that Act and has no right 
maintain a oivil suit for the purpose. 8uei> 
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^**'*^*‘'0" and Jurisdiction 
or bivil Court in— conimwea. 

a suit is moreover barred by the express provi- 
sions of s. 244 of tbe Civ. Pro. Code. The 
question at issue beini? one arising between the 
parties to the suit in which the decree for 
partition was passed and relating to tbe execu- 
tiou of tnat decrtie. itcannot be determined by 
a separate suit. NiHaL SINGH v. MihaN 

Singh, 126 P.R. 1879. 

Mad. act III of 1873. S. 12. 8 M. 236. 
15 M. 69=1 M.L J. 481. 

See U.P. ACT Xf.X; OF 1873, s. 241. A.W.N. 
1882, 80. 

Question of title, decision of Revenue Court 
upon — Jurisdiction of Revenue Court — See 
U. P. ACT XVfl OF 1876. fs. 74 and 75. 2 

0. C. 351. 

Possession of land a« compensation for land 
allotted in— Suit for paitition, jurisdiction of 
civil Court as to distribution in partition of 
land— See U.P. Act XVII of 1876. s 219. 

01. (di, 5 O.C- 140. 

See U.P. ACT III OF 1901, ss. UO. Ill and 
233 (k), A.W.N. 1907. J75. 

Sui*; for partition — Preliminary decree— 
Final decree-Appeal -Ste APPEAL-Genehal, 
lOC.L.J. 113 = 36 C. 762= 1 Ind. Cis. 413. 

Suit for partition— Civ. Pro. Code. s. 562 — 
Remand— Appeal — Court-fee — See APPEAL— 
OrdeUS, A.W.N. 1909. 40 = 5 A.L.J. 545. 

Suit for partition revived, after plaintifl’s 
death, on behalf of his minor sons with per- 
mission of firht Court — Appellate Court not 
competent to object to revival of suit — See 

Appellate Couut— Powers of appel- 
late C 0Uin\ 5 M.H.C. 193. 

Of house siies by Revenue Court-Ouster — Suit 
for possession —Dismissal — Subsequent suit for 
paitition — Whether barred — See CiV. Pro. 
Code. 1909. a. ll, 0. II. r. 2. 26 A. 601 = i A. 
L.J. 228. 

Partition decree — Execution by Collector nob 
subject to revision by Civil Court — See CiV. 

Pro. Code, i908, b. 54. is B. 527. 

Suit for partition — Omission to include pro- 
perty, effeoc of — Sub.sequenc suit for partition 
of that property— Whether barred — See CiV. 
Pro Code, 1908. O. if. r. 2. 9 Ind. Cas. 424. 

Suit for. of a portion of joint property cannot 
110-See CIV. Pro. CODE, 1908, O. II. r. 2, 
U.B.R. 1897—1911. Vol. II. 229. 

Suit fur partition— Preliminary decree in 
plaintifl’e favour — Resistance to CommissioDora 
Refusal of plaintiff's application for re issue 
of commiesion — Court's power — See CiV. Pro. 
Code. 1908. O. XXVI, rc. 13, 14. 7 A.L j. 196 
*6 Ind. Caa. 972 = 32 A. 319. 

Suit for partition, how long to bo deemed to 
be pending— OlV. PRO. CODE. 1908, 
XXVI, rr. 13, 14, 8 M L.T. 295 = 8 Ind. Cas. 
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Suits for Partition and JurisdictioD 
of Civil Court in— confini/«d. 

Of lands not paying revenue to Govern- 
ment, suit for, pending till final decree passed 
under s. 396, Civ. Pro. Code, ordering division by 
metes and bounds— Competency of Court to 
pass such decree of its own accord — See ClV 

Pro. Code. 1908, 0. XXVi. rr. 13. 14. 18 M. 
L.J. 23 = 3 M.L.T. 328. 

Suit for When relief will bo given. — See 
CIV. Pro, Code, 1903. 0. XLI. r. 20. 7 M.L J. 
174—20 61. L.J. 364 = 5 Ind. Cas. 924. 

Mortgage during pirticion suit— Right of 
mortgagee — See CiV. Pro. CODE, 1908, 
0. XLI, r. 27. 6 Ind. Cas. 196. 

See COMMON Land. 113 P.R. 1900. 

Suit for by a co-parcener m joint possession 
—Court-fee— See COURT FEES ACT, 1870, 
9. I, cl. 4. ib), and cl. 5 and sch. I, act. 1. and 
Sch. II. an. 17 (6). 8 Ind. Cas. 612. 

Suit for partition and separate possession of 
joint family property— See COURT FEES ACT, 
1870, s. 7 liv) (6) and s.7 (vl. 11 Bom. L.R. 1074 
= 33 B. 658 = 4 Ind. Cas. 242. 

Amount of Court fee payable — See COURT 
Fees act, 1870, s. 7, cI. 4 (61, and sch. II, 
art. 17, 15 C.P.L.R. 120. 

Suit for partition — Denial by defendant of 
plaintifi s title — ESect — Fixed fee or ad uafo- 
rem fee — See COURT FEE ACT, s. 1870 
sch. II. art. 17. 12 C W.N. 37 = 6 C.L.J. 651 = 

3 M.L.T. 33. 

Plaintifi in joint possession — Suit to have 
share partitioned - Court fee — See COURT- 
Fees act. 1870. sch. II. art. 17 (vii. 8 A.L. 

J. 1329. 

Declaratory suit-No consequential relief — 
Maintainability-See DECLARATORY DECREE, 

Suit for-General. 7 M. L.T. 1G4 = 5 ind. 

Cas. 921 = 20 M.L.J. 759 

Suit for declaration of right to— Parties — See 

Declaratory Decree, suit for— Mis- 
cellaneous. 6 A.L.J. 466 = 2 Ind Cas. 

3. 

Plaintiff entitled to a shsre only of joint 
property suing in ejectment -Whether suit can 
be treated as one for partition — See EJECT- 
MENT, SUIT FOR, 4 M.L.T. 215. 

Suit for partition of property consisting of 
moveables and immoveables — Immoveables 
outside jurisdiction— See JURISDICTION — 

Suits for land, 4 B. 482. 

Suit for possession of land incomplete— By 
Revenue Court — Mistakes or omissions in order 
regarding partition proceedings held in 
Revenue Court— See JURISDICTION OF CIVIL 
COURTS, 1 0.0. 225. 

Suit for partition — Claim for compensation 
for improvements and disturbance— See JURIS- 
DICTION OF Civil Courts, 70 P.L.R, 1902. 
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Partition — contioued. 

7.— Suita for Partition and Jurisdiction 

of Civil Court in — continued. 

Of common land— Suit in Civil Court — 
JURISDICTION OF CIVIL COURTS, 125 P.R. 
1883. 

Revenue paying Und — Civil Court — Jurisdic- 
tion— JURISDICTION OF Civil COURTS. 
16 B. 528. 

Revenue piying estate, partition of— Exclu- 
sive jucisdiccion of Collecior— Cognisance of 
suit by Civil Court— Nee JURISDICTION OF 
Civil Courts. 7 C. 153. 

Suit for pvrtition of i«ola‘.ed plots in a p»tti 
not maintaiuable — See JURISDICTION OF 

Civil courts, lo A. 5 = a.\v N. 1887, 2i8. 

Under Reg. 19 of 1814 —Revision by Civil 
Court— See JURISDICTION OF CIVIL COURTS. 
4 C. 510. 

Of revenue payingestate— See JURISDICTION 
OF Civil COURTS, 15 C. 198. 

Of trees— See JURISDICTION OF CIVIL 

Courts, a.w n. i882. 3 

See JURISDICTION OF Civil Courts, 4 C. 
L.R. 33, 24 C. 725, F B. = l C.W.N. 374. 7 A. 
447 = A.W.N. 1885, 71. 1 P.K. 1883. Rev., 104 
P.R. 1900. 

Partition proceedings — See JURISDICTION 
OF Revenue Courts, 14 O.C. 153. 

Mahal paying Governmoat revenue — Revenue 
Court — Suit for— See JURISDICTION OF RE- 
VENUE COURTS, A.W.N. 1887, 116. 

See JURISDICTION OF REVENUE COURTS, 
A.W.N. 1898. 65, A.W N. 1899, 49. 

Of fruit trees— See Landlord .^no ten- 
ant— PropertV|IN TREES, ETC.. ON LEASED 
PREMISES, 6 C.W.N. 185. 

Suit for -Limitation- See LIMITATION ACT, 
1903. arc. 13. 4 M.H.C. 231. 

See LIMITATION ACT. 1908, art. 47, 5 B. 
25. 

Suit for partition — PUintifi’s participation 
in rents and profits, saving of— Limitation by- 
See LIMITATION ACT. 1908, arc. 327, 11 B. 
461, Note= P.J. 1876. p. 120. 

Joint Hindu family, Suit for partition by 
member of— See LIMITATION ACT, 1908, 
art. 127. 7 B. 297. 

Applicability of Limitation Act, art. 127, etc 
suit for partition by Muhammadan — See 
Limitation act, 1908, arc. 127 . 14 B. 70. 

Partition suit— Limitation— See LIMITA- 
TION ACT. 1908, arc. 127. 12 M. 26, P.C.= 
15 I. A. 167 = 5 Sat. 254. 

Suit for partition — Death of head of family 
twelve years before suit — Bar of limitation — 
See Limitation act, 1908, arts. 127 , 128, 
129, 2 M.H.C. 347. 


Parf/f/on— continued. 

7.— Suits for Partition and Jurisdiction 

of Civil Court in —continued. 

Suit for partial pirtition when maintainable 
—See Limitation act, 1908, art. U4, 7 M. 
L T. 155 = 5 Ind. Cas. 491 = 20 M.L.J. 323. 

See Limitation act, 1909, art. 144, 4 M. 
H.c. 10. 

See Lis Pendens, SB. L.R. 474. 

Mabomedan co*o\vners — Suit for partial 
paccition, if lies — Ste MahomeDAN LAW — 
Partition. 15 C.W.N. ^77. 

Joint possession under decree of Civil Court 
— Taking of produce by one of the parties, not 
a dispossession within Macnlatdar’s juristic- 
tioti — Suit for accouit or partition, pr-'per 
remedy between joint-owners - See MamLAT* 

dar, Jurisdiction of, 2i B. 777. 

Of joint family property — Suit for— 
Parties -See MIS.IOINDER OF PARTIES. 10 

O. C. 32. 

Mortgage of share of joint holding — Suit by 
co-sbarec for recovery of land in mortgagee’s 
possession —See MORTOAGE — GENER.AL, 81 

P. R. 1883. 

Purchase by mortgagee of share in equity of 
redemption — Right of one joint mortgagor to 
redeem- Partition among mortgagors, if neces- 
sary— See Mortgage — redemption. 15 
B. 24. 

Mortgage— Prior and subsequent. Mortga- 
gees— Subsequent mortgagees paying off part 
of prior mortgige — Suit for partition between 
subsequent nnd prior mortgagees — See MORT- 
GAGE — Miscellaneous, a. W. N. 1896. 
171. 

Suit for dissolution of partnership and for — 
See Multifariousness. 5 M.L.T. 117 = 19 
M.L.J. 102. 

Suit for partition —Defect of parties — See 

Parties to Suits— General, 17 C. 90G. 

Suit for partition of joint estate— See RECEI- 
VER, 17 C. 614. 

Religious endowment —Suit for partition 

See Religious Endowment, i7 M. 406 

Suit for partition — Right of widow — Subse- 
quent suit to get rid of partition — See RES JU* 
DiCATA— C auses of action, 3 Agr.* 137. 

Previous suit for pirtition based on general 
right as oo-parceoer — Right to partition under 
previous award not included in plaint — Subsa- 
queot suit whether maintainable as based on 
award— See RES JUDIC.aTA— CAUSE OF AC- 
TION. 14 B. 31. 

• 

Decree amending fixed money allowance 10 
lieu of maiuteoance — Subsequent suit for par- 
tition— See RES Judicata— Estoppel by 
Judgment, 1 Agra, Rev , 36. 

See Res Jitdicata— Matters in issue, 

13 A. 309 = A.W.N. 1891, 117. 
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Partition— continued. 

7. — Suite for PaFtltion and Jurisdiction 

of Civil Court in— conc/uded. 

See Res Judicata—Miscellaneous. a. 
W.N. 1899, 190. 

Final order effecting —See STAMP ACT. 1899, 
8. 9. cl. 15. 2 A. W.N. 1911. 516. 

Partition, suit for — Property in joint posses- 
sion of plaintiff and defendant — Valuation of 
relief — Plaintiff’s discretion — See SUITS 

Valuation act. 18S7, s. 8, ii M L.T. i55 
= M.W.N. 1912. 199. 

Partition suit — Computation of Court-fees 
in— See SUITS VALUATION ACT. 1897, s. 8. 
21 M. -234. 

Suit for — Valuation of purposes of Court*fees 
and jurisdiction— See SUITS VALUATION ACT, 
1887. s. 8. 22 13. 315. 

Partition 8uit — Value of suit — See VALUA- 
TION OF SUITS. 13 C.L.R. 253. 

Suit for partition — Under- valuation — Juris- 
diction— See VALU.VnON OF SUITS. 1 C. W.N. 
136. 

Suit for partition and exclusive possession of 
specific moieties of property — See VALUATION 
OF Suits, 4 M.L.J. iio. 

See Valuation of Suits, 18 B 203, 8 P. 
R. 1887. 

8. — Miscellaneous. 

(1) — Equity to a partition. — An equity to a 
partition is a right to apply to a Court of 
equity for a partition with a reasonable expect- 
ation that the application will be complied 
with. SADAGOPA V. JAMUNA BHAI, S M. 54. 

(2) — Saranjam — Ij partible — Iti nature — Des- 

cent. — Ordinarily, a Saranjatn is impartible 
and descends entire to the eldest representative 
of the past holder. NAUAYAN JaGANNATH 
Dikshit V. Vasudeo \’ISHNU Diksbit, 15 
B. 247. [R. ,5 Bom. L.R. 993.] 

{^)~N.W,P.LandRevenue Act, s. 113 — Order 
for partition of mahal, objections raised subse- 
quently to— Jurisdiction of Revenue Court — 
Appeal not to be made to the Civil Counts. — Oa 
tbis applioalion foe the partition of a niabal, 
no objections were taken by the appellant 
until after the scheme of partition had been 
approved by the Assistant Collector and con- 
firmed by the Collector. Objections so taken 
could not be regarded as having been made at 
such a stage of the Revenue Court proceedings 
in the nialtor of the partition, an would have 
made s. 113 of the N.W.P. Land Revenue Act 
applicable. They could only bo regarded as 
objoctioDs taken to the mode aud form of 
partition. BO that an appeal from the order of 
the Revenue Officer would lie to the Commis- 
sioner and not to ihe Districc Judge. JOTARA&I 
V. ISaUR DAS. 9 A. 44S=»A.W.N. 1887, 76. 

(4) — Partilion — Title, order of Revenue Court 
containing adjudicationupon question of — Decree 


Partit o/j— continued. 

— 8.— Miscellaneous — continued. 

— Appeal— Jurisdiction of Civil Court — N. W.P. 
andOudh.icl. Ill of 3901, ss. 107,111, and 
\\'2— Court Fees Act, sch. ii, art. 1. — Tbe 
respondent made an application for partition 
under s. 107 of tbe N.W.P. and Oudh Act, 
III of 1901, against which the appellant filed a 
petition of objections to the effect that the 
village was impartible and that he was entitled 
to haqq jethansi. The Assistant Collector 
made an order that the parties should produce 
their documentary evidence and adjourned the 
beariug to another date, on which issues were 
to be fixed. The parties filed their docu- 
mentary evidence and the Court after hearing 
their pleaders passed an order granting parti- 
tion. In his order the Assistant Collector gave 
certain re.asons for holding that tbe a4)pellant 
was not entitled to haqq jelnansi. that it was 
unnecessary and improper to consider it a 
dispute regarding proprietary right uuders. Ill, 
Act. HI of 1901. and that the estate was 
partible. The appellant appealed to the Court 
of the Judicial Commissioner and the memo- 
randum of appe-il bore a court-fee label of 
Rs. 2. Held, that the Assistant Collector’s 
order contained a formal expression of an ad- 
judicatiou upon the objections rawed by the 
appellant and amounted to a decree and was 
appealable to a Civil Court. The word “ decree” 
in s. 112, Act III of 1901. is not defined, but, 
having regard to the reference to the Code of 
Civil Procedure and to the injunction to follow 
the procedure proscribed by that Code, it must 
be held that the intooiion was to allow an 
appeal against an order which would amount 
to a decree as defined in that Code, so far as 
that definition can bo applied. Held that the 
memorandum of appeal was sufficiently stamped. 
Thakur BALDEO B^KHSH V. thakur Bal- 
bhadak Singh, 6 0 C. 372. i4 O.C- 289, F.) 
[Contended. 7 O.C. IGl.] 

(5) — Pariiiion suit — Title of plaintiff to share 
in many of the properties included in plaint 
denied — Court-fee p lyable. — Where there was a 
dispute between the parties as to what consti- 
tuted the joint family properties, and tbo title 
of the plaintiff’s share in man? of tbe properties 
included in the plaint was denied by iho defend- 
ant, it was ruled on appeal to the High Court 
that tbe suit was maintainable upon payment 
of a Court-fee of Rs. 10. It was also pointed 
out that for the purposes of the stamp duty, tbe 
cause of action alleged in the plaint and that 
alone must he looked at. The appellate Court, 
however, differed in opinion as regards the 
question of costs. MOHENDRO CUANDRA 
Ganguli V. ASIIUTOSH GANGULI. 20 C. 
762. 

• {&)- Preparation of hutwarah— Question of 
title — Decision — Jurisdiction of Revenue Court, 
Reg, XIX of 1854. — When, in preparing a but- 
warah under Reg. XIX of 1659 it is ascertained 
that tbo parties are at variance on a question of 
title, the proper procedure of the Collector is to 
stay the proceedings until all such quoationa of 
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8. '-Miscellaneous — continued. 

title are decided by a competent Court. The 
Collector has no authority to decide such ques- 
tions. unless soecial power is ^iven to him by 
the law. Muddun Mohun v. KartICK 
Nath Panday. 14 W.R. 335. 

11)— Act XIX of IHS'i— Decision by Collector — 
Question of title - Objection by pxrties -One ot 
the pUintifIs made an application before the 
Collector long after partition had been ordered 
and while tbe process was going on praying that 
a certain item in the estate should be partition- 
ed as being part of the joint property. Held 
that order of the Collector on the application 
was not open to appeal under s. 9 of Act XIX 
of 1863. as the objection taken did not fall under 
ss. 7 and 8 of the .Act. not being urged prior to 
the order for partition. The Act contaitu no 
provision of the judicial decision by the Collec- 
tor of objections raising questions of title arising 
in tbe course of the pirtitioo. CHOWDHRY 
ZALIM Singh v. Seetloo. 2 N.W P. 404. 


Partition —continued. 

I 

8. — Hiscellaneous — continued, 

i occupaucy is not one which could be properly 
I decided in a suit for partition under Act XIX 
I of 1863, under which only questions of conflict- 
ing proprietary titles can be determined. Where 
' an estate in which the proprietors have seer 
land is partitioned, puch partition among the 
co-sharers in no way aSects any cultivating 
rights which may be possessed bv cultivatorf, 

: not co-sharers in the estate, but it is also a well 
I understood effect and consequence of partition 
that co-sharers retain no right of occupancy in 
respect of any seer land which may have passed 
under the partition into the share of the ocher 
I co-shar<Ts. As seer bolder, a proprietor has uo 
I cultivating right distinct from, and indepen- 
' dent of. his proprietary character, and when, 
therefore, by pirtition, he loses proprietary 
title to any p<rticular land, any cultivating 
right which he had m virtue of his proprietary 
character necessarily ceases. AMAN SINGH v. 
Jeygoi’Al Singh. 3 Agra 164. 


(8) —P<iriilion Act (XIX of 1863), ss. 8, 9 — 

Application tor partition— Objection— Disposal 
of case b]/ Collector without regard to pronisions 
of Act Vin of 1859— Aopea/.— A Collector 
before whom a party nbje3t9 to a partition 
application under Act XIX of 1859, may either 
decline to grant the application or may hira'^elf 
proceed to enquire into the merits of tbe objec- 
tion. In the latter case, he roust follow tbe pro- 
cedure prescribed in Act VIII of 1869. Under 
s. 8 of Act XIX of 1863, his omission to do so 
cannot change the form of appeal, and the 
parties aggrieved bv such order passed in the 
enquiry in which Ac*. VIII of 1859 was not 
follo\yed have the same light of appeal to the 
District Court, as under s. 9 of the Partition 
Act, all orders, etc., under s H for declaring 
the rights of parties are to be held to decisions 
and to be open to appeal. There is nothing 
said about procedure in h. 9 of Act XIX of 1863, 
but it is provided that when, of tbe two courses 
open to him, the Collector elects to determine 
tne objection, his decision is open to appeil. 
RAMESHAR RAI V. SUBHOO Rai. 1 N.W.P. 
134. [ft., 2 N.W, P. 64 : D., 2 A. 839.] 

(9) — 4c( XIX of 1863. s. 33— Par/i/ion- 
De/endant's house falling to share of plainiij ^ — 
Right of (ief*>ndant to retain possession against 
plaintiff ~ Where »pon partition the defend- 
ant’s house fell within the plaintiff’s lot. tbe 
plaintiff was enticUd to sue to obtain posses- 
sion of the bouse, and it lay on the defendant 
to prove that under e. 33, Act XIX of 1863. hev 
was entitled to retain possession by baving" 
agreed to pay an equitable rent for tbe ground, | 
which rent had been determined by tbe officer I 
making the partition and had been stated in 
the paper of partition. Laikhram v. Chum- 
NEE, 3 Agra 298. 

^ (10) Act XIX of 1863 — Claim to cultivating 
right of occupancy — Determination conflicting 
proprietary titles— Sir land— Partition among 
w-sharers— Effect on cultivators.— k question 
inyolving a claim to a cultivating right of 


(I II — Mortgage by co-pxrcener — Partition— 
Reg.'S.Wof 1814. — P.L. K. and others were 
owner’< of a Zemindari called S.L.B. and K. 
morrg^g^«d their 2-anna ^hare in Maui:* Kishoo- 
porc. One of the component parts of the Zemin- 
dari S to D. At the time when this mortgage 
was executed, the mortgagors were fully entitl- 
ed to the 2-anna share above referred to. Sub- 
sequenrlv. by virtue of a partition made under 
Reg. XIX of 1814, P, one of the share holders, 
got a l3-aona share in village Kishoopore in lieu 
of his entire interests in the ^eroindaci ; and of 
tbe three mortgagors, two, B and K. got tbeir 
shares iu other villages of the mehal. P brought 
a suit igainst D to recov-’r possession of a 1 anna 
15 dams share of mauzi Kishoopore out of the 
2-anna share held by him under his mortgage. 
iTeW that P bad no cause of action against D 
and that tbe butwara wasa butwaraunder Reg. 
XlX of 18 14 and made no difference. If P chose 
to take bis share in a village already burdened 
with a valid mortgage, he had to thank himself 
for it and whatever bis remedies might he be 
could have no cause of aclioa whatever ag-*iosc 
D who had an undoubted right to hold posses- 
sion of the property mortgagei to him until hi-* 
lien over it bad be?n determined in due course 

of law. Baboo nishan Singh v. Baboo 
JUJDEOSINOH. 4 B.L.R. App. 97. 

m)-Reg. XIX of ISH-Partition—Suit for 
confirmation of possession. — To a partition effect- 
ed by the revenue antbor-ties under Reg. XIX 
of 1814. the plaintiff presented a petition of 
objection, in which be alleged that his share h^d 
been included in ani declared to be part and 
parcel of defeodant's share. Plaintiff's petition 
of objection was rejected by the Collector. In a 
suit for a declaration of bis right to the share 
claimed by him. and for confirmation of posses- 
sion thereof, both the lower Courts give a de- 
cree for tbe plaintiff On special appeal, an objec- 
tion was taken that tbe plaintiff’s suit would 
not lie, no application hiviog been made in it 
for tbe annulment of the butwara proceedings, 
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8. — Miscellaneous — continued. 

which had definitely included the property sued 
lor in defendrtut’s share. Beld that the suit 
would lie; that there was no necessity lor the 
plaintiS, ^;hc claimed to be in possession of his 
proper share, and sued only for a declaration of 
his title thereto, to include in his plaint an ap- 
plication for the renewal of the partition pro- 
ceedings; and that those proceedings were final. 
INDRAB\TI KUNWARI v. MaHADEO CHOW- 
DHRY, 1 B.L.R S N. 6. 

G3) Reg. XIX of 1814, s. ‘J — Liind made 
ovee under butwarrnh-^Ejeciment—Raie in 
butwara papers — Diuisjon of parent estate — 
Rpot. — In a suit for khas possession of certain 
land which fell to the plaintiff's share as per a 
butwarrah conducted under the provisions of 
Reg. XIX of 1814, it was alleged that the 
defendant, who was a co-sharer in the estate, 
had withheld possession. The defendant plead- 
ed adverse possession for more than 12 years 
and on the merits contended that, as the land 
claimed wa** occupied by gardens made by his 
ancestors, lio was entitled to hold po-isession, 
paying a fair rent to the pUintill, and was not 
liable to ejectment. Held, that s. 9 of Reg. 
XIX of 1814 did not in any way apply to this 
land. That section referred to the dwelling- 
houses of the co-sharers, and to tho offices, 
buildings, and ground immediately attached to 
these dwelling-houses, which tho lands in 
dispute were not shown to be. Where the 
defendant never held tho disputed lands as a 
ryot, the mere fact of a division of tho parent 
estate docs not reduce him to tho position of a 
mere ryot. Where he held the land as tbo 
plaintiff held lands of a similar do.scription 
until tho butwarrah which awarded tho land to 
tho plaintiff’s Share, he is clearly entitled to 
possession of it in ejectment of tho defendant, 
whose occupancy is not that of a ryot. Tho 
rate given in tho butwarrah papers is not tho 
fair rate for tho lands; for. under s. 19, Reg. 
XIX of 1814. tho gr.}s.s produce of each viiUgc 
t8o*lculatod with the proportion of tho public 
jumraa assessed thereon. LulEET NaraIN 
Singh v. Goi»al Singh, 9 W.R. 143. 

(14) — Duttvarrah proceedings — Application 
to Collector — Suit for declaralxon ofrightlo pro 
perly — iSuif bash'd on baseless apprehensions — 
Oauseot action— Reg. XIX o/ 1814, s. 20. 
ApplicatHitp of. — Plaintiff was the owner of an 
®8tato called 8. Defendant was a sharer in a 
neighbouring estate called B alias S. When 
the defendant applied for a butwarrah of bis 
share in the latter inouzah. tbe Collector ordered 
It to bo made. Toereupon tho plaintiff being 
apprehensive that tho Ian I of his estate 8 
would be incorporated with the lands of the 
defendant’s mouzah, applied to tho Collector 
for a declaration that tho former land had 
nothing to do with the latter. On the rejection 
of his application which was confirmed by the 
R^vmuo Commissioner on appeal, tbo plaintiff 
brought a suit to sec aside tbo or Jer and to have 
» declaration of bis rights in mouzah S, and 


Par//f/o/i— continued. 

— — 8. — Miacellaneous — continued. 

obtained decree in the Court of first instance 
which was however reversed by tbe lower 
appellate Court. On appeal to the High Court, 
held that the suit had been properly dismissed, 
as it had beon clearly proved that the estates 
of tbo parties (plaintiff and defendant) were 
separate and distinct and were separately 
recorded in the towjee with distinct areas and 
sudder jummas, and that tbo plaintiff had no 
cause of action as the defendant did not dispute 
the plaintiff’s ownership of the estate S, and 
the plaintiff did nit state that any of the lands 
of his esrate bad been incorporated by the but- 
warrah in the estate of the defendant. S. 20 
of Reg. XIX of IS14 applied to orders of the 
Board of Commissioners on the paper of parti- 
tion and with reference to disputes between CO- 
sharers, and bad no reference to a case in 
which no partition had been yet made, and in 
which the plaintiff was a third party and not a 
co-sharrr PoOLBaSHEE KOWAR v. ARZUN 
Sahoo. i2 W R. 134. 

(15)— Land assigned under l'<fil butwara, 
dispossession of parly from — Suit for restoration 
tnsta'ebefore butwara not maintainable. — Wbero 
a party has been dispossessed from Jand that 
had been .assigned to him under a 6ufjgara 
legally made, though such dispossession may 
amount to a wrongful act, it is not cimpetenb 
to tbe party so dispossessed to maintain a suit 
for being restored to the old .state of things prior 
to the baf/yara. Although he is at liberty to 
take any steps allowed by law to set aside tbo 
butwara itself, vet, until such a st-^p has been 
taken, he is hound by the butwara, and the 
precont suit instituted as on tbo ground of the 
wrongful act of the party dispos-^essing is not 
sustainable as such. HUKO PERRHAD Roy v. 
MOHUST RAMCHURN SlNClH, 6 W.R. 314. 
[«.. 15 W.R. .853.] 

(IG)— Parfif ion o/ jama — Act XI of 1859, 

S.S 10, 1 1, 13--Xafe tor arrears of revenue'- Separ- 
ation of shares --Private — Batwara — .4uc/ion- 
purchasers' rights. — Whore a partition of the 
jama is made of a revenue-oaving mehal under 
Act XI of 1859. «. 10. in the Collector’s books, 
but no corresponding butwara under s. ll, 
though there was a private partition : Held, that 
tho .sale by tho Collector passes to an auction- 
purchaser tho share of tho defaulters as it was 
registered in tho Collector's books, that is, an 
undivided share in the entire state Gung.\- 
DEEN MifiSRR v. KHEEROO MunduL. 14 B 

L.R 170 = 22 W.R 449. [Re/, on. , 29 C. 223 • 

R . 7 C.L J. 1. 12 C.W.N. 528.] 

(17) — Putni estate — Holder of fractional share 
in a moma of the estate— Right lopariiiionthat 
mouza without partitioning other mouzas. — A 
putnidar of a fractional share of a mouza can 
partition his share in it. held jointly by him- 
self and somo of the defendants, although the 
defendants mav bo jointly interested with or 
without othpr persona in tbe remaining mou- 
zas of tho Zamindari provided that such parti- 
tion does not place tbe defendants in a position 
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of inconvenience. UMA SUNDARI DEBI v. 
Benode Lal Pakrashi, 34 C. 1026. 

(18) — Partition — Building — Unconditional 
divisioyi. — Ud partition of an undivided mahal, 
the plot in question with a " chabutra” belong- 
ing to the appellant fell to the share of the 
respondent. When the latter attempted to 
remove the “chabutra" the appellant objected. 
Held that, in the absence of any reservation in 
the appellant's favour entitling him to maintain 
the “ chabutra “ on the laud which fell to the 
lot of the respondent on partition, be could not 
object to its removal. MULCHAND v. I3HO- 
LANATH, A.W.N. 1883, 136. 

(19) — Suit for share in inheritmice — Partitioii 
of charges against estate — Separate sutf — 6’nse- 
cured debt. — A plaintifl will not be allowed by 
merely framing a suit for partitioo to evade 
his obligation to submit to a partition of the I 
charges against the estate and the co-heirs 
could not be driven to a separate suit to recover 
their share of tbedebt, merely because the debt 
was not secured upon some specific portion of 
the estate. RUKEN DIN v, KUTAB DIN. 179 
P.«. 1883. 

(20) — Partition alleged wider decree prior to 
judgment-creditor's collusion — A partition set 
up by the sons cl a judgment debtor uuder a 
partition order alleged to have been obtained 
against their father on the ground of the pro- 
perty being ancestral anteriorly to a bond under 
which a juogment-cfeditor came in, where it 
was found that execution bad not been taken 
out of the partition decree, was held to be 
collusive. BEHARYLaLL v.JUGDEO PERSHAD, 

25 W.R. 338. 

(21) — Unexecuted decree for partition — Prior 
viortgago of share — 6’«if by slranger-Execulioyi 
purchaser for partilioyi. — The existence of a 
decree for partition between A and B. two joint 
owners in equal shares of certain property, no 
actual partition having been come to there- 
under. would not preclude a person, who has 
purchased B’s share in execution of decree 
upon an English mortgage executed by B to A 
previous to the above partition suit, from bring- 
ing a suit for partition of suob share against A. 
KIRTY CHUNDER MITTER V. ANATH NATH 

Dey, 10 C. 97 = 13 C.L.R. 249. 

{22)~Partitioyi — Comyyion land — Grant of 
waste land to Malikan-i-qabza— Co-s/iarer’sfand 
suhyyierged— Right to share — Mauza Pakku 
Sandila, District Muzo^argarh. — In 1877, 
Government made a grant of waste land to the 
Malikan-i gabza of Pakka Sandila village, 
Muzaffargarh District, to be divided hasab 
rasad raqba. In 1899, the Revenue Court de- 
clined to allow plaintiffs any stare on parti- 
tion on the ground that they were not then the 
owners of any land in the village. It appeared 
that, in 1851, the plaintiff’s family owned 140 
bighas of land which was carried away by river 
in that year or soon after. In 1880, a great 
portion of the village lands that bad previously 


Parl/l/o/i— continued. 

8. — MiscellaneouB — continued, 

beeu carried away re-appeared and the plain- 
tiffs toot possession of some land and continu- 
ed to remain in possession of it on the allega- 
tion that it belonged to them, though their 
right to it was not admitted by other land- 
holders of the village. Held, that the plain- 
tiffs were entitled to a share in the land in 
proportion to their original land in the village 
for their rights as owners were not lost by sub- 
mersion of their land. AHMADYAR KHAN v. 
Sultan, 128 P.L.R. 1904. 

(23j — 5uif for partition — Prelwiinary and 
final decrees — Appeal - Question re preliminary 
decree in appeal from filial decree. — In an 
appeal against the final decree in a partition 
suit, it IS open to the appellant to question the 
correctness of the preliminary order or decree 
for partition, when no appai*! was preferred 
I against such order within the time allowed by 
law. KHADEM HOSSEINv. EmdAD HOSSEIN, 
29 C. 758. F.B. = 5 C.W.N. 617. (23 C. 279. Over- 
ruled-, 23 C. 406. App.) [F.. 10 Bom. L.R. 514; 
R., 5 0. VV.N. 177. 13 C.W.N. 493 = 9 C.L.J. 
367. 10 C.L.J. 336.} 

(24) — Decree for partition directing final 
partition by arbitrator — Application for parUtign, 
nature of — S. 396, Civ. Pro. Code, 1882. — Where 
a decree for partition directs the final partition 
to be effected by an arbitrator, an application 
for the partition is a proceeding in the suit 
itself, and not one in execution of the decree, 
no formal application being recessary and the 
Court being bound to proceed with the suit and 
make a final decree after the final partition by 
the arbitrator. DWARKA NATH MissER v. 
Barinda Nath MISSER, 22 C 425. (21 W. 
R. 212. 22 W.R. 328, 4 0. 62^. 14 C. 50. 19 0- 
132, F.B.. J7.) [R., 24 C- 725. F B.. 25 M. 
244, F.B.. 7 C.W.N. 572, 47 P.R. 1906 = 86 P. 
L.R. 1907. 2 M.L.T. 265, 18 M.L.J. 23 = 3 M. 
L.T. 328.] 

(251 — Decree for partition— Rights of all 
parties to suit not declared by decree — Execution 
of decree limited by its terms. — Partition referred 
to Co?nwissioner — Court executing decree, wof 
bound, if Commissioner exceeds his powers.—" 

A suit was brought by R for partition of bis 
share of certain common property, and bis 
claim was decreed ; but there was no decree 
declaring the respective shares of the defend- 
ants, or ordering the partition of such shares* 
Held that the latter cannot, in consequence, 
have their shares ascertained and partitioned 
in the execution of this decree. In execution 
of the partition decree mentioned above the 
partition of R’s share was referred to a Commis- 
sioner who, however, by consent, made a parti- 
tion of the bulk of the estate among all (be 
parties interested. Oo an application by the 
defendants in execution of tbis decree, to be 
allowed their share thus allotted by the Com- 
missioner, held that the duties of the Comods- 
sioner had ceased, and that the Court exeoacio8 
the decree badmo power to go beyond its terms* 
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^8. — MiscellaneoUB— continued. 

which did not declare the rights of the defend- 
ants or direct a partition generally of the 

suit. 

.Balkishun Dasv. Sita ram, A.W.N. 1884, 

(26)— Partition, preliminarj/ decree for— Civ. 
Pro. Code, s. 306— Commissioners, Number of— 
Genera/ C^nees Act (I of 1868).-Though s. 396. 

n' s^ys “Commissioners.” 
still by force of the General Clauses Act, the 
word may be read in the singuhr number, and 
only one Commissioner may be appointed under 
a preliminary decree for partition. GVAN 
CHUNDER SEN v. DURGA CHURN SEN. 7 C 

318-8CLR 415 [i2.. 124 P.R. 1893 ; Dias.* 
6 Bom. L.R. 586.] 

(271 — Spfci^c Belief Act, ss. 39, 40-5e2?ara/e 
po.wession— Swi^ holding— Evidence of partition 
—Transfer by one co-sharer- Suxt by the other 
to declare it void and the holding join/.— The 
fact that each co-sharer had dealt with specific 
portions of a joint holding is no proof of parti- 
tion though It may be ovidonco of separate 
possession and enjoyment. A purchaser of a 
specific portion in such land does not become a 

Where one of the co-sharers transferr- 
ed his portion to a third person and the other 
sharer sued to have the deed cancelled and 
declare I be holding to be still joint and his right 
therein; held that the suit was not one for can- 
cellation of deed under s. 39. but a declaratory 
dccTPo under s. 40, Specific Relief Act. Matu 
V. Hirde, 44 P.R. 1894. 

— Rip/if of user for trade purposes 
Partition— Survival of right— Custom.— In 
a suit by certain weavers, who hsd established 
weaving holes in a portion of the abadi for 
purposes of their trade, to establish their claim 
to occupy and use the land for their trade, as 
against the proprietor to whom that portion 
ol the a6odi was allotted on partition, and 
who opposed fbo plaintiff’s right, the lower 
Courts found that the plaintiffs had been in 

more than 12 vears, and were 
entitled by custom, to the right claimed. Held 
Oy Boulnois and Campbell, JJ. The lower Courts 
having distinctly found that the plaintiffs 
acquired the right by cu.siom, their claim 
must bo admitted without further enquiry, 
ihe same custom which prevails as to bouses 
occupied by kamini, should prevail as to land 

occupied by their wr>rk9hop9, oven though the 

attor bo not roofed in. Held by Lindsay, J., 
cnat there was no satisfactory proof of custom 

nor any proof of easement, and the case should 
,® ffjnandod for determination whether the 
plaintiffs had acquired an easement, and if 
not, whether there was satisfactory evidence of 
oustora. Per Boulnois. J, It is open to the 
proprietary body, in whom the right of property 
in the whole ol the common land of the village 
subsists, to allow porPons to occupy portions of 
^at land for tbeir use and benefit in such a 
way as to acquire a right of user. and. under 
some circumstances, espeoially after a long 

C. VII— 78 


Par////on— continued. 

8.— Miscellaneous— confinu^'d. 

l^apse of time, it is not open to the proprielary 
body or individuals claiming under it after a 
partition, t^ oust the occupants. DeM’A Singh 
V. BILLA. 4 P. R. 1877, F.B, U P 

R- 1879, 36 P. K. 1882 ; Cited. 73 P^R.’ 1883 J 

(29)— Limifafion— Partition of laiid— Ad- 
verse possession-Persons recorded as owners in 
the Bevenuepapets-Denial of their right by 
c^-sharers- Objectors referred to fiU ciifil .swif 

vrnr^pA to do so— Dropping of partiiurn 

~ArttTp^u7 '"7, lly^'^^^-^resh application 
Article 144 o/ Act IX of 1908.- Where certain 

persons, who were recorded as owners by pur- 

’Applied for parti- 
tion of their share ID ibe joint holding to the 

Revenue Authorities, and .he co-sbarers who 

demed the right of the petitioners wore referred 

to bring a civil suit which they failed to file 

but the partition proceedings were dropped for 

about 17 years, and it was not proved that 

during this period, the petitioners ever ererci^ed 

any right of ownership and paid Government 

Revenue : Held, that the objectors’ second suit 

on fresh application for partition being made 

aud being again referred to file a civil suit was 

maintainable and .hat tbeir possession com- 

menced to become adverse from the date of the 

first denial and that, after expiry of 12 vears 

f^rom that date, the right to demand partition 
had become barred by limitation. MAN SiNGH 
V. Rasul, 239 P.W.R. 1912 = 75 P L R iqm 
= 18Ind. Cas. 750. 

Estate partition — Maximum expenditure 

maximum expendi- 
ure of 36 rupees m partitioning an estate of 

Cut No. 6. 20 W R. Rev! 

■■ 1''“''“ ‘0 a decision 

Of the High Court, m h suit for partition Rpv 

CIR. No. 5. 24 W.R Rev. Cir. p. 26. ' ' 

Partition under C.P. Land Revenue Act— 

By whom partition to be effreted— See P P 
ACT XII OF 1898, s. 16 and r. 30, 15 C.P.L.r] 

X o*o« 

See Customs — Punjab— iNHRRiTANm’ 

30 P.R. 1873. ^«i*^KiTANCR, 

English law on implied grant of easements 
upon Easement. 

See Hindu Law- Joint Family. 6 B. 225 . 
557 ^^ ^''''"“^IAINTENANCE, 8 M. 

Joint Property, 109 p.r. 1879 . 

See Jurisdiction of Civil Courts m 

Suit for pesfepsion of shamilat land- Wrong 

entry m Revenue Records — See Limitatiom 
act, 1908. art. 120. 151 P.L.R 1 M 6 
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Hindu Law— P coperty reserved for future 
p.inition — Limitation — See LIMITATION ACT, 
1908. art. 127, 18 M. 118. 

See Limitation act, i 908. art. 127, 6 B. 
741. 

Se^ limitation act, 1908, art. 164, 20 
A. ;311=A.W.N. 189S. 45. 

Suits for pactilion by heirs of Muhaoimadan 
—Misjoinder— MISJOINDER OF PARTIES. 
22 M. 494. 

Subsequent to mortgage of a share — Suit 
for redemption — Mortgagor entitled to decree 
for possession of an undivided share only and 
not specific plots ~See MORTGAGE — REDEMP* 
TION, A.W.N. 1906, 7. 

See Mortgage — Salk of Mortgaged 
Property, 18 m. 500 = 5 M.L.j. i97. 

Co sharers of estate — Partition of portion 
thereof — Parties to suit— 5ec P.ARTIES TO 
Suit— General. 7 C. 577 = 9 C.L.R. 170. 

Maintainability of suit for, between lessees 
from difierent co-.sharers — See POSSESSION 
— GENERAL, 11 C.W.N. 143. 

Registrai ion of award operating as instrument 
of— See REGISTR.ATION ACT, 1908. s 17, 160 
P.L.R. 1906. 

Suit for partition— Award, efiect of— See 
Res judicata— adjudications, 19M. 290. 

See Right of Occupancy— Miscellane- 
ous, 1 P. R. 1895. 

See Specific Relief act. i877, s. 42, 16 
C. 117. 

See Specific Relief Act. 1877. ss. 54, 
56, 67 P. R. 1899. 

Partition deed— List of divided property— 
Agreement to divide outstandings— See STAMP 
ACT, 1879, B. 3 111), 7 M. 385, P.B. 

Suit for, jurisdiction value of, is the value 
of the entire estate sought to be partitioned 
—See SUITS Valuation act, 1887, s. ii, 4 
C.L.J. 509. 

See SUITS Valuation act, s. ii, 14 M. 
183 = 1 M.L.J. 234. 

Partition suit— Valuation for purpose of 
jurisdiction— See VALUATION OF SUIT, 15 

C.P.L.R. 8. 

Partition-deed. 

Compulsorily registrable but unregistered 
— Relating to both moveables, and immove- 
ables, whether Court can refer to portion of, re- 
lating to moveables only — See REGISTRATION 
ACT, 1908, s. 17, 119 P.L-R. 1906. 

See Stamp ACT, 1879, s. 3, cl. 11, s. 29 (e), 15 
M. 164, P.B. 

Stamp on— See STAMP ACT, 1899, s. 2 (15), 
7 Bom. L.R. 308 = 29 B. 366. 


Partition Estate. 

See Ben. Act Vltl OF 1876. 

See Ben. Act V of 1397. 

Partition of Revenue-paying Estates. 

See ACT XIX OF 1863. 

Partitions, Remuneration of Amins effect- 
ing. 

See ACT XI OF 1838. 

Partition Suit. 

Omission to ask for partition of certain lands, 
eSect of - Subsequent suit for partition of such 
lands not maintainable — See CiV. PRO. CODE, 
1908,0. II. r. 2. 7 B. 182. 

Sec LIMITATION ACT, 1908, art. 47. 5 B. 
27. 

See P/iRTiES TO SUIT— General, i 
333. 

Partition Wall. 

(1) — Opeii space of ground — Partition loall . — 
When ooen space.s are spoken of, “ partition 
walls” do not mean blocks of building-^, but 
such walls are used for pirtitioning open 

spaces. Bolye Chunder Sen v. Lalmoni 
Dasi, 14 C. 797. 

Adjacent tenements — Common partition wall 
Enjoyment— See EASEMENT, 31 M. 528=?5 
M.L.J. 136 = 19 M.L.J. 309 = 4 Ind. Cas. 619. 

Partners. 

See Partnership. 

(II — Liability, joint— Joint liability of — One 
ot the defendants admitting the claim— Consent 
dtcree against him — Plaintiff's right to carry 
on ihe suit against the other defendant — Joinf 
liability.— a plaintiff files a suit against 
both the partners jointly, but recovers judg- 
ment only against one of them on his admit- 
ting the claim, bo is not thereby barred from 
carrying on further proceedings in tbe^ suit 
against the other partner. DiCK v. DHUNJEE. 
3 Bom LR. 234-25 B 378. 

(2) — Co sharers, posifiou of — Partrurs.^Co- 
sharers in immoveable property in this country 
do not occupy the same p'^'^ition towards ea 
other as partners under English Law. 

Loll Mookerjee v. derender Nath 
CHATTERJEE, 8 C.8 = 9 C L.R. 337. 

Partnership. 

See Company. 

See Firm. 

1.— GENERAL. 

а. — Dissolution op Partnership 

3. — PARTNERSHIP. WHAT CONSTPrUTBS. 

4. — RIGHTS AND LIABILITIES OF PART- 
NERS. 

5. — Suits relating to partnership. 

б. — Miscellaneous. 
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Partnership -contiaued. 

1. —General. 

See Contract act. i872. 93. 239 to 265. 
See Hindu Law— joint Family. 

See Limitation act. ujob. art. i06. 

See Parties to Suit— general. 

il)-Partnership~Debt paid out of v^ofits.- 
io LODStitute a partnership the parties must 

°° business and to share 
prohts in some way in common. The relation 
01 principal and agent ought not to be implied, 
any more than that of partnership, from the 
tact 0 a commission on profits and powers of 
control being given, when such relation is 
opposed to the real agreement and intention of 
the parties. Agreement in writing entered 
into between VV. & Co.. British merchants. 

carrying on business at Calcutta with a Hindu 

wajab, by which, in consideration of moneys 
already advanced and which might be there- 
after advanced by the Rajah to them, they 
agreed to carry on the bu-iness subject to the 
control of the Raja in several particulars ; 
stipulating that the Rajah should receive a 
commission of twenty per cent, on all prr fits 
S .V fir™' until the whole amount 

•♦u® should be paid off, 

with twelve per cent, interest upon all 
cash advances which had been or might be 
thereafter made by him to the firm. Further 
advances having been made by the Rajah to 
6 rm, \V. (fe Co. executed to him a mortgage 
or certain tea plantations, to secure the then 
amount of his advances, and the Rajah by a 
deed released his right to commission and in- 
ecest under the original agreement between 
em, No proceeds of the business were ever 
received by the Rajah, and though he was 
credited in the bonks of the firm with a con- 
81 orable sum, that sum was never receivea by 
Qim and was afterwards written back in the 
books of the firm. The Rajah did not interfere 
r exercise any such control in the busmens as 
n u ostensible partner io the firm, 

^efd having regard to the restriciions and 
modifications made of late in the rule of law 
ormorly prevailing, that participation in the 
net proceeds of a business made the participant 

ftt tS to third parties, and looking 

the whole scope of the agreement, the pri- 
mary objeot was to give security to the Rajah 
as a croditur of the firm of W. & Co., and that 

tVy given in the net proceeds of 

ine business was not sufficient to establish a 
partnership between W. & Co., and the Rajah, 
as regards third parties. Although a right to 

profits of trade is a strong 

of partnership and there may be cases 
ere. from such participation alone, it may, 

law, but of fact, bo 
oDiorc^. yot, whether that relation does or does 

“U8t depend on the real intention and 
1 of the parties. In the absence of any 

custom existing in India in 
partnership frausaotions, the law of 

Dlesftn/ resorted to for princi 

Pies and rules to guide the Courts. At the same 


Par/z/ersA/p-conlinued. 
i-— General— conft7m(>d. 

ne?f "'’>3 ‘''“’its of b,.si- 

nesa of the Indian community 'jofamoin 

166, 23 0 ® 40G,“oCAV%”;313ffl;,^^£ 105 f 

aw of partnership ,s, no doubt, a branch of 
the law of agency, but the position of the nart 
ners infer se cannot be altered because^one 
partner chooses to take no part in the buless 
nor can he acquire greater riehts on fKoi- ' 
count against his partner's. Managing pa^' 
ners are principals as well ns agents and ^oan 

r." -r '5.^: a- fain?' 


,(3>--lnl,er,tance-Bindu Law - Widow’. 

Huuiu /chains residing m towns- Hindu la nil,, 
-A brolherinahingother brolliers parlntn l 
his busmess-Nature 0 / parlnership- Death ot 

one partner dissolves the partnership- iui b , 
widow for an account oj partnership promrtui 

Limitation ot such snif— Res judicata- pSL- 
suit (or partriership debt- ^dlttco'^lZZ 
— Presumption of union— SeLarafiL o 
union-Pou'er of a Hindu over self. acquWed 
l^operty-yShareofprofUsin agricuHural land 
Jurisdiction of Civil or Revenue Courts— An- 

plictxlxon of old OT 9iew Civ Pm 4 ? 

He d that: (1) Where a Hindu governed by 
Mt/ahshara Law is the sole proprietor of a 
business and makes his brothers or nephews 
his partners, and by way of gift assigns to^eaoh 
a certain share in that business and they are 
allowed to have such shares in that busfness 
ever since and to take its profits to the eXt 
of their respective shares, the relationship thus 
created is that of partners of an ordinarv 
partnership as defined hy s. 238 of Act tv ^ 
1872, but not of a hereditary' tradtfpartnof 
Ship contemplated by Hindu lawf and [fc 
dissolves under 9. 253 (101 on the death of the 

donor or any of the other partners. (3) 

A suit, brought by the reprei-entative of one of 

the p^rcncrsoD his dodth pr^vin^ f/sii 
reliefs is practically a suiUo7’a"f ^^onn'roTf 
dissolved partnership and is governed bv the 
three years limitation prescribed by art 106 
Limitation Act fXV of 18771 f/il t? ^ 
declared that the 01^10 tiff Jo ' ^ may bo 

and heir of Lala Nathu Mai her h^usband^*^*'!? 
by her husband and also to two-thirds of the 
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entire property acquired with the joint capital 
of the shop after the death of the plaintifi’s 
husband, no matter in whose name it is acquir- 
ed. Defendants Nos. 1 and 2 may be ordered 
to render account of tbe entire property and 
the business of the shop mentioned in paras 7 
and 8 of the petition of the plaint from the 
date of the starting of the said firm up 
to 23rd April 1900, and the subsequent period 
up to the institution of the suit and (the plain- 
tiff) may be awarded two-thirds share of the 
entire property, viz , cash, valuable securities 
of every description, shares in firms and com- 
panies, decrees passed by Courts and all ocher * 
moveable and immoveable property of every 
kind acquired with the capital of the said firm 
or belonging to it, together with interest up 
to the date of realization ; the behis and all 
other documents are in possession of defendants 
Nos. 1 and 2 and the plaintiff cannot, there- 
fore, give detail of such property. According to 
8 . 7, cl. IV of the Court Fees Act, she has 
fixed the value of this relief at Rs. 15.00,000. 
ib) The defendant may be ordered to file in 
Court the bahis, account registers relating to 
the account of property in dispute belonging to 
the said firm and shown in the list marked lE), 
she (the plaintiffi maybe awarded two-thirds 
of them, she may be ordered to obtain copies 
of tbe rest ; the defendant may be ordered to 
file in Court other papers and documents of 
every kind relating to the property in dispute, 
a clue to which may be found from the regis- 
ters and bahis shown in list marked(E) or which 
are proved in some ocher way to bo in po<»ses- 
sion of the defendants, and she (the plaintiff) 
may be awarded documents and certificates 
relating to the property which is awarded to 
her by the Court, or some other order which 
the Court deems proper for protection of 
her (plaintiff’s) rights and to do justice may bo 
passed ; according to s. 7, ol. IV, the value of 
this relief is fixed at Rs. 1,00,000. (c- She may 
bo awarded posse-^sioo of tbe houses shown in 
list marked (A) and valued at about Rs. 30,000. 
The buildings mentioned at No. S of the list are 
in possession of defendants Nos. 3 to 5, as 
stated in para 14. consequently they have been 
made defendants, {d) She may be awarded 
possession as manager of tbe property entered 
in list marked (C) valued at Rs. 10.200-10-0 an 
account of tbe income thereof may be prepared 
and the amount realized by defendants Nos. 1 
and 2 may bo awarded, ie) 'Any other orders 
that may be necessary for grant of the above 
relief may be passed or any other relief to 
which the plaintiff may be found entitled un- i 
der the circumstances of the case and accord- [ 
ing to law and justice may be granted and 
the defendants may be ordered to pay the 
costs of this case. (B) Every suit involving 
a claim to account of the general partner- 
ship property and its share in the same 
and its profits is governed by the said art. 106. 
(C) Where a suit relating to the general account 
of a partnership business is barred by this 


Partnership • continued. 

1.— General— confini/^d. 

article, it is equally barred in respect of th& 
assets of the busine-?s. acquired within three 
years of institution. Even in the absence 
of plea of limitation by defendant, both the 
first and appellate Courts are bound to see suo 
moto whether the claim, as laid down in the 
plaint, is barred by limitation in whole or in 
part. 4. Where, in a previous suit brought by 
a widow’s husband’s brothers for recovery of 
joint debt, the widow was impleaded under s. 32 
of the Civ. Fro. Code, as co-plaintiff and. on an- 
issue specially raised, it has been finally decid- 
ed that she is entitled to tbe share to which her 
husband would have got. if alive, the widow is 
also entitled to get share in the rest of tbe 
property, and the question of widow’s right 
therein becomes res judicata in a subsequent 
suit between the widow and her husband’s 
brothers as regards that property, provided that 
all the other ingredients of the rule of res judi- 
cata are not wanting. 5. As the question of res 

/udtrafa involves a substantive and rcil right 

within the m-*afiing of s. 6 of Act X of 1897, 
its decision is to be governed oy the provisions 
of the Civ. Pro. Code in force at the time of 
instituting the suit, although it has been 
repealed by another Civ. Pro. Code, before the 
appeal is decided. But the principle as to the 
competency of the appellate Court is confined 
to the ordinary Courts est-iblisbed in this 
Province and does not apply where, having 
regard to the value of the two suits, one of 
them is appealable to their Lordships of the 
Privy Council and the other is not. 6. The 
Civil Court is not debarred under s 77 (3) (^’l of 
the Punjab Teuanev Act (XVII of 1877), from 
taking cognizance of that portion of the claim 
which relates to the share in profits of agricul- 
tural land entered in tbe books as part and 
parcel of the pirtiier.-»hip property. 7. Among 
uon-agricultoral khalries residing in towns, 
brothers are presumed to be members of a join 
family. But where one of them becomes 
separate and upon such separation shares or 
others are fix-?d. there is virtually a separation 
of all. and without proving that rest of the 
members agreed to remain united there is no 
presumption of re-union. 8. According to t 0 
text of Vrihaspati (Mitaksbara, Ch. 11. s- * 
re-union in estate, properly so called, can only 
take place between persons who were parties 
to the origin*4l pirwitioa. 9. A Hiodu ® 
full po>ver to dispose of, as be likes, the acquit- 
ed property. MUSSAMM\T NRHAL DEV J v. 
KISHORE CHAND. 142 P.W.R. 1910 = 97 P-B- 
1910 = 8 lod. Gas. 999. 

(4 & 5)— Product ion of documents - -One partner 

represents others . — A partner of a firm 
sents the other partners, for the purpose 
production of documents. H.A.TI JAKABIA 

Ha.ti C.\SIM. 1 B. 496. 

j0)_5uif by surviving partners^Debt 

partnership-Whether representtahves o/ « 

ceased partner necessary parties. The 
tatives of a deceased partner are no- necessa / 
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parties to a suit for recovery of a debt which 
accrues due to the partnership lu the lifetime 
of the deceased. K. V. t>. L. Perianen 
CHETTY V. ARMUGA FATHER. 4 L B.R. 99 
08 C. 86. Diss ; 17 M. lOS, 20 M. 232, 19 B. 
338. P.) 

I"*) — Pfirties — Pnrtueiship firm — Debt due to 
— Represenlalives of a deceaaed partner— Pot 
necessary parties— Contract Act, s. Ab— Applica- 
tion o/.— Money was advaucid lo the defendant 
by a partnership firm consisting of H and H. 
The only surviving member of the pannersbip 
at the date of suit was one M. He. together 
with the representatives of B, brought this suit 
for recovery of the money. Held that the 
representatives of a decfa.'ied partner were not 
necessary parlies to a suit for recovery of a debt, 
which accrued due during the lifetime of the 
deceased partner Held further that s. 45. Con- 
tract Act, does not apply to a suit for recovery 
of a debt due to a partnership firm. Ugau SEN 
V. Lakhmi Chand. 7 A.L.J. 759 = 6 Ind Gas. 
840 = 32 A. 638. 

(8) — Prnciice — Parties— Suit on a pro-note in 
favour of firm- Joindrr of partners at tfie tim^ 
of contracting the obUgalion — Isecessity — Subse- 
quent retirement of a partner - Effect-Negoti- 
able instrument — Oral assignment — Invalidity 

6's. 130. 137, Transfer of Property Act. — The 
proper parties to a suit on a pro-ncte executed 
in favour of a firm are the roombeisof the firm 
when the obligation was contracted, and the 
fact that one of them has retired makes no 
differtnceand he is still a proper party to join 
in the suit, just as a fresh partner who is brought 
lu would not be a proper party. Even if such 
actionable claims as a negotiable instrument 
ought to be considered as capable of transfer 
otherwise than by methods recognised by mer- 
cantile law, it can only be by treating them as 
actionable claims within the meaning of s. 130, 
^ansfer of Property Act, and ignoring their 
character as mercantile documents, and their 
transfer can bo effected only by an instrument 
in writing signed by the transferor. 8. 137 of 
the Act does not render oral transfer of such 
do^monls valid. R.M.A.R. H.MVIAN Chetty 
V. P. NAGARATHNA NAICKER, 11 M.L.T, 246 
=»18 Ind. Gas. 380. fl? M.L.J. 393, P.) 

(9) — Suif between partners— Decree in favour 
of one partner against a debtor of the firm — 
Ptbtornot party to suit — Right of debtor to show 
that the sum is not due . — In a suit among part- 
Jier®, a decree was passed in favour of one of 

hem for a certain amount as being due from a 
peiscn who is ooi a pariner. This latter person 
was not given an opportunity to show that 
an amount was not duo by him. Held 
hat be had the right of showing that the sum 
was not so due. SHEIK MiRAN 8AI13 v. THE 
COMMERCIAL BANK OF INDIA, LTD., 8 
MLT. 344 = 8 Ind. Gai. 490. 

of plaint by managing 
member of the partnership — Nbn-;ojnder of 
necessary parties— Effect— S. 263. Contract Act 
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—Civ. Pro. Code, s. 27.— Though, under 
s. 263, Contract Act, the rights and obligations 
of partners continue, after the dissolution of the 
partnership, m all tfcings necessary for tbe 
winding up of the business, yet it is only agents 
of a special kind ihai are recognised by the Civ. 
Pro. Code, as having authority to make an 
appearance, or application, or do au act. on to- 
half of party to the suit. No ordinary agent is 
recognised, nor has a partner, as such, anv 
power to act for, or represent, a co partner, 
except for the purpose of accepting service of 
summons (s. 74. Civ. Pro. Code). Hence, a 
plaint, which purports lo be in the individual 
names of the partners, but is signed and verified 
by oi.e of them as managing partner, and which 
is presented by a pleader having a vakalatnama 
from aud after the dissoJutiou of tbe partner- 
ship, IS not duly filed or presented. Such a 
presentation is not a mere irregularity which 
can be cured by an amendment. 8. 27, Civ. 
Pro. Code, only applies where a suit has been 
instituted in the name of the wrong person as 
plaintifi, or, where it is doubtful whether it has 
beeu instituted in tbe name of the right plain- 
tifi, and it is not intended to cover the case of 
the tioo-joinder of a necessary party. Where a 
claim is time-barred at the time the necessary 
party expresses his willingness to be joined as a 
party, or comes forward to repudiate bis in- 
terest in the claim, tbe suit must be dismiss- 
ed. Relumal Devlaram V. Chellaram 

JODHARAM, 1 S.L.R. 191. 

( 11 ) Practice-- Parties— Suit by a partner- 
ship — Non joinder of some partners — Effect . — 

A suit by one partner alone on behalf of a firm 
is bad for non-joinder of the other parlnors. 
Subraya Kini v. a. Ramachandra Pai, 7 
M.L.T. 432 = 6 Ind. Gas. 438. 

(12) — Suit for dissolution of — Necessary par- 
ties Party, death of — Substitution of heirs, not 
made in lime — Abatement of suit. — A suit for 
disiolution and winding-up of a partnership 
involves the determination of the plaintifi's 
sbHre and the taking of accounts, and the 
plaintiff’s share could not be determined 
definitely without making all iho parties in- 
leresicd in the partnership, parties to the suit, 
and the accounts could not bo properly taken 
in tbe absence of any of them. If, on the 
death of one of tbe defendants, his heirs are 
not made parties to the suit by substitution in 
time, the whole suit is to be dismissed, even 
whore no relief against the deceased defendant 
or his heirs was asked for specifically. Srinath 
Pal v. Hari Chabn Pal. 7 C.L.J. 266. (14 
C. 791. H. d- F.) 

(13)— by or against firm, mainiainability 
of— Partners— Recognised agent of parly not a 
parly to sun — Court’s error in entering names 
of parlies to proceedings. — A firm cannot sue or 
be sued : only tbe partners can sue or be sued. 

The recognised agent of a party is not, as such, 
a party himself. In proceedings, generally, 
and in judgments and decrees especially, Courts 
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mast t>ik8 care to enter the names of parties 
correctly, as any error or neglect of such points 
mav lead to needless confusion and expense 
and delay m suitors. MUTU RAMAN CHETTI 
V. MYAT NYEIN, 4 L.B.R. 23. 

(14) — Suit for money by one partner against 
anoUier . — Where a partner sued a customer, 
(or recovery of price of jewellery sold and. also, 
made his co-partner a defendant praying that, 
if the Utter had received the money, the decree 
might be passed against him: Held, that one 
partner cannot sue another in this wise ; that, 
if one partner thinks that his co-partner has 
not been treating him properly, his proper 
remedy is to apply (or the dissolution of the 
partnership and to have it.s accounts taken. 

Bhut Nath Das Malakar v. Girish 
Chandra Banerjee, 11 O W N. 311. 

(151 — Partnership carried on by two persons 
— Partnership debt, pro-note executed by one 
partner for— Cause of action— Effect of note on 
original liability . — If two partners are indebted 
on the partnership account and one of them 
alone gives a promissory note for tbc debt and 
it is not alleged or shown that tbc creditor 
intended to substitute the liability of the one 
giving the promissory note for the joint liability 
of the two, tbe partner who has not joined in 
the promissory note will continue liable only 
on the original causa of action, and he cannot 
be sued upon the promissoev note. Darga- 
varpuSarrapu v. Rampratapu. 25 M. 880. 
[R.. 27 M. 540.) 

(1C» — Maintainability of suit by one partner 
on pro-note given him by another . — The proper 
remedy of one partner against the other 
members of the firm is ordinarily a suit (or a 
dissolution of partnership, and one partner is 
not entitled to maintain a suit, other than a 
suit for dissolution against* the other members 
of the hrm in respect of tbc partnership tran- 
sactions, on the ground that the plaintiff as a 
member of tbe firm would be a necessary de- 
fendant and that a man cannot maintain a suit 
against himself. (25 B. 606, Expl.) But this 
rule does not bar a suit by one member of the 
firm, upon a promissory note given him by two 
other members of tbe firm, in respect of an 
advance made by him to the firm and interest 
thereon. V.ALDAilKONDU SUBBIAH V. MaLU- 
PEDDI VENKATRAMIAH, 4 M.L T, 195 = 18 M. 
L.J. 347 = 31 M. 343. (23 M. 597, R.) 

(17) — Wrongful attachment of parbiership 
property— Right of individual members to sue 
for damages . — Any member of a firm, whose 
property has been wrongfully attached by a 
Court-bailiff, must necessarily suffer some 
damage to his business reputation, and distress 
of mind. He has. therefore, a right to main- 
tain a suit for damages against the attaching 
creditor. Maqhanmal ROCHIRAM v. Tik- 
AUDAS HOTCHAND, 2 S-L.R. 26. 

(18) — Fraud by co-partner — Hatchitta — Ma- 
terial alteration by a partner to set up exclu- 
sive title to debt— Suit on behalf of firm^ | 
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Maintainability-’Claim. if to be disallowed to 
the extent of the interest of the fraudulent part- 
ner — Apportionment, before dissolution . — A 
fraud committed by a partner while acting 
on his own separate account and not as agent 
for tbe firm is not imputable to the firm 
although he bad not been connected with the 
firm be might not have been in a position to 
commit the fraud. Where one of the partners 
of a firm sued to recover a debt which was 
really due to the firm on the allegation that it 
was due to himself and not to the firm and 
bis suit was dismissed on tbe ground that he 
had materially altered the hatchitta executed by 
the debtor by striking out the other partner's 
name without tbc debt'^r's consent. Held, 
that the other p.irtuurs were not precluded 
from suing for the debt on behalf of tbe 
firm, making the first mentioned partner a 
defendant in tbo suit. (33 C. 812, D.) That 
it was not open to the Court iu such a suit 
to give them a decree for such portion only of 
the claim as repre.-eated tbeir >hare in tbe 
firm. Questions regarding the share of tbe 
debt to be allocated to tbe partners inter se can 
'only be decided wben the accounts of the 
parcoer.ship are taken MUNSHI BASIRUD- 
DIN MULLICK V. SUR.IA KUMAR NAIK, 12 C. 
W.N. 716. 

(19) — Partnership — Conversion of partnership 
property — Right of creditors. — Held, that when 
partners transfer partnership property to one 
or more members of the firm, tbe transfer is 
valid and binding on tbe firm and its creditors 
if it is made Oona fide. HaZARI MAL v. 
Narsingh Das, P L.R. 1900, p. 477. 

(20) — Deceased partner — Suiviving partner's 
right to bind representatives of deceased.— A. 
surviving partner cannot bind tbe representa- 
tives ot a deceased partner unless he is aiitboris- 
ed to do so. The fact that the partnership is 
being wound up is not of itself sufficient to 
authorize a surviving partner to nind the repre- 
sentatives of a deceased partner by acknowledg- 
ing a debt. RAJAQOPALA PILLAI v. KBISH- 
NASAMI CHETTI, 8 M.L.J. 261. 

(21) —Hindu joint family trading firm— Con- 
traetby managing member. — Where the manag- 
ing member of a joint Hindu family which was 
carrying on a trading business, entered into a 
partnership with another firm, and the evi- 
dence showed it was on behalf of the family 
firm, held that not only the contracting mem- 
ber but the whole firm was bound by the con- 
tract of partnership. AJUDHIA PRASAD v. 
LALMAN, 25 A 38 = A.W.N. 1902, 178. 

(22) — Pro-note executed by member of 
nership firm, not as agent of partnership 
bility of other partners. — Where a member of a 
partnership firm executed a promissory note to 
a stranger and signed his own name on the 
promissory note and neither signed the nam® 
of the firm nor described b imself as a mere agen , 
the other partners are not liable to be sued on 
(he promissory note, though the promissory 
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note was executed for partnership purposes. 
It is a settled role of law that on the one hand, 
the agent is liable as principal where he does 
not sign a promissory note as a mere agent, 
whilst on the other, his other partners are not 
liable unless the name of the firm is signed. 
No body is liable upon a promi.ssory note 
unless his name or the name of some purtuer* 
ship cr body of persons, of which he is one, 
appears on the note. Whore the pro-note was 
executed for partnership purposes, a suit on 
the pro-note could be brought against the 
partnership upon the consideration for the 
promissory note. BASIVl KKDDI v. TaM- 
MANNa. 4 M L J. 76 

(^3) — Single partner's power to mortoage ini- 
tnoreable property of the firm — English and 
Inaian Law — Mahomedans living as joint 
family — S. 251, Contract Act. — The English 
doctrine that a single ptirtiier cannot mortgage 
the immoveable priip.-r‘y of the firm appears to 
be due to the technical rule of English Liw 
that an agent cannot execute a deed on behalf 
of his principal unless so authorised by deed. 
In India one partner can effect a legal as well 
as an equitable mortgage of partnership pro- 
perty f5 C. 79^ F.\ 4 A 437. Dts.s.). Power to 
borrow is incidental to power to trade and 
power to pledge the business asset.s is inciden- 
tal to power to borrow. Where, tbereiore, some 
Mabomedan brrithure entered into a partner- 
ship in the nature of a joint family business, 
the eldest brother has power as manager to 
mortgage the buf-iness, and the express men- 
tion cf a power to mortgage certain properties 
in a later deed would not restrict iho power to 
sell or mortgage other properties, which may 
be inferred from the power to borrow given by 
a prior document. S. 251, Contract Act, does 
not apply in the absence of any agreement bet- 
ween the parliee restricting the partner from 
executing a mortgage. T.P. ASAN Kani RA- 
VUTHAR V. AUU AUU, SOMASUNDARAM 
Chkttiar, 4 M L.T. 66 = 31 M. 206. 

(24) — Partnership — Right of creditor of a 
partner to attach assets of partnership. — When 
under a deed of partnership one of the partners 
is to supply the capital and to realize the assets 
of the partnership, and distribute profits among 
the partners to which they might be entitled on 
settlement of accounts, a creditor of the other 
partners is not entitled to recover debts due by 
•hem to him by attachment of any of the 
assets of the partnership, e.g., a cheque issued 
in the names of other partners for work under- 
taken and done in pursuance of the partnership 
deed. Dewan Das v. Sewa Ram, 188 P.L, 
R. 1903. (14 C. 384, 20 C. 693. H.) 

i^f>)^Praclic6— Pleading — Partnership-Suit 
by partners on a joint claim — Counter-claim 
against individual partners, whether could be 
set up — Court's discretion to refuse — Test — ^ 
Madras High Court rules [Oriqinal side), 1902, 
’■* 47. — When two or more plaintifis sue for a 
joint claim, the defendant may sot up. as 
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against each individual plainlifl, separate coun- 
ter-claims. Id order to avoid multipiicitv of 
suits, questions of this character should be 
disposed of in one action, unless any lucoiiveni- 
ence would arifc by their being so disposed of. 
If any inconvenience would arise, the Court 
has a discretion, under r, 47. Madns High 
Court Rules, 1902, to decline to hHow the 
counter-claims to be set up. K.M.M Rama- 
NADAN CHETTY & CO. v. K M. ARDUL KaHIM 
Sahir. 8 M L T. 73 -? lod. Cas. 267, 

i26;— Dtssofufton- C’lr. Pro Code,ss. 17, 215 
and 215 A — Amendmentvf plaint - Jurisdiction. 

K and others sued J. and others for recovery 
of a debt alleged to have been advanced for 
working a cotton and flour mill. The plea was 
that, under an agreement with their father, the 
plainlifl' hfcame partners intha factory to 
work wbicb they advanced capital, their share 
being fixed at ot e-fourth of the profit and losses, 
band the rate of interest on their advance at 
6 per cent, per annum. The Lower Court on 
this plea hold that the plaintifis were not en- 
titled to .sue .as for recovery of a loan, but tint 
their proper remedy was to sue for an account 
of the p:irtnership. It ordered amendment of 
the plaint accordingly, and, afier inquiry, 
decreed Ibe full amount with interest. Held, 
(1) that the amendment of Iho plaint, as being 
approved of by the Chief Court m appeal from 
that order, could not further be discussed ; 
(2> that s 215 A. Civ I^ro. Code, is imperative 
and a preliminary decree for dissolution of 
partnership must have been pasfed before the 
accounts could begone into. Suit remanded 
on this point (27 A. 374, F )— (3) that the suit 
being one arising out of contract, the agree- 
ment of partnership being written and execut- 
ed at Forozepur, and the defendants being 
British subjects of the Ludhiana District, 
subject to the law of British India, it did not 
matter that the factory, which was the subject 
matter of the partnership, was situated in a 
foreign territory, and. hence, that the Ferozo- 
pur Court ha 1 jurisdiction to try the suit. (11 
W.R. 141, P) (5) Methods that may bo 
applied against the party bound by the decree 
to furnish accounts pointed out and held also 
that the party may bo treated as in default, if, 
after being allowed suitable oppoitunities to 
furnish accounts, the party fails to do so. 
JAGNANDAN Sl^’G^ v. Kishoue Chanu 100 
P.W.R. 1908. 

(27) — Dormant partner — Shikmi Sharik— 
Notice of dissolution on retirement of dormant 
partner whethernecesnary - His liability— Con* 
tract Aet,ss. 249 and '26i— Evidence Act, s. 106. 

— Thepbrase Shikmi Shank, by its etymological 
sense, means a partner whose name is not dis- 
closed. that is, a dormant partner. Therefore, 
on the retirement of a Shikmi Sharik, no 
notice of the dissolution of tbo partnership 
need bo given. But he ii. liable to all the 
claims on the partnership till the date of hia 
retirement. The onus of proving that he has 
retired from the partnership at a specific period 
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lies on him. on general principles as well as 
unfiers. lOo. Evidence Act. H'ashmAT ALI v. 
La('HMI Narain. 75P.R. 1908 = 122 P.W.R. 
1903 

(■-iS ) — Debt due from the firm — Liability of as- 
signees of a yartner on adrni5sion — Contract Act, 
ss. 140, 251. — Where the piaintiS paid sums on 
a j-e urity b uid, executed by him on behalf of a 
ptrt lership firm, the assignees of a pHrcner 
admitted into the partnership bv the other 
partners would also be liable to re-imburse the 
plai'itifi. although the creditor had not absolv- 
ed the assignor or accepted the assignment. 
It is not open to a partner in a firm, who is 
himself alone under a certain liability to an 
outsider, to engage on behalf of the whole firm 
that all Its members shall bo subject to that 
liability, unless he obtains authority from his 
partners so tn engage. NIHARKU v. MadhO, 
107 P R 1907. (4 A. 437, R.) 

{20i-~Partnprship Debtor — Payment to one 
partner, xoh^ther payment against all~Setting 
off amount due from one partner to debtor against 
amount due by latter to firm, whether binding cn 
other partners . — Although a payment made by 
the debtor of a firm to one of the partners is 
a good payment against all, yet one partner 
cannot discharge a separate debt of his own by 
setting it of! against a debt due to bis firm, to 
the prejudice of his co-partners ; that is, a 
payment by a debtor to one of the partners 
cannot bo treated as a good payment binding 
upon the firm, when no money is paid by the 
debtor, and all that happens is that the partner 
sets off the amount due from him to the debtor 
against the amount due by the latter to the 
firm. But if the partner has already been 
made liable by his other partners for the 
amount sot-ofi by him against the partnership 
debt due from the debtor, the Utter will be 
entitled to a credit. BAIICUNTA Nath v. 
Hara LAL. 9 Ind Cas. 116 = 13 C.L.J. 234. 
(19 W.R. 710, 19 M L.J. 221, 5 M.L.T. 209, 1 
Ind Cas. 200, Rel. on.) 

(30) — Company's paper endorsed in blank — 
Partnership transaction — Assets — Right to 
share . — Partnership property partly consisting 
of Company’s paper was endorsed in blank by 
the deceased son of the testator shortly be* 
fore his death, and handed over by him to 
his brothers. Held, that it was a mere ordi- 
nary partnership transaction, for the purpose 
of carrying on the business, and that they 
formed part of the partoer.ship assets, in which 
the deceased son was entitled to share after the 
expenses of the partnership were discharged. 

Bissonath Chunderv. SrebmuttyBama- 

SOONDERY DOSSEE, 12 M. I. A. 41. 

(31) — Contract Act. s. 263 — Distribution of 
ossats — Contribution to losses . — Under s. 253 of 
the Contract Act, the share of each partner in 
the partnership property is the value of bis 
original contribution, and partners must 
contribute equally to losses sustained by the 
partnership. In the absence of a contract to 
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the contrary, the share of loss or profit is as- 
certained by dividing the total loss or profit by 
the number of partners. The rule laid down 
is, that, if the assets of the p irtnership will 
not suffice to pay the amount of capital to be 
credited to each partner, the deficiency is a 
lo?s of capital, and is to bo borne or made good 
by the partners. N.AM Ra.J v. GOKAL CHAND, 
40 P.R. 1908. (26 C. 281. R.\ 

(32) — Settled accounts^ Error -Re-opening— 
Surcharge and falsification— General words of 
release— What passes. — 'B. and S, partners, had 
the partnership accounts strictly adjuisted, and 
Rs. 39,465*7 0 was found due to B. By a deed 
of assignment, B, io consideration of Rs. 34,(X)0 
assigned and relr'ased bis share in the firm to 
S. By commoQ mistake. Government promissory 
notes for Rs. 7,(X)0 were omitted from the 
accounts. On discovery of the mistake, B. sued 
for a share of the notes. Held, either the 
whole account may be re-opened, or leave may 
be given to B. to surcharge and falsify. The 
latter is the more proper course un the facts of 
this case (5 M.I.A. 372, i2.). General words of 
release in a deed can only operate to pass what 
the parties had in contemplation, and not 
bomethiog with which they had no intention of 
dealing. Baney MADHUB MullicK V. 
SUBAL Chunder Law, 11 C.W.N. 776. 

(33) — Partnership accounts — Dissolution of 
firm — Deceased partner —Right of representa- 
tives to have an account — Dissolution does not 
affect liability of firm for subsisting contracts— 
Duly of surpiuini; partners to take steps for 
completion of unperformed engagements — One 
member not competent to refer to arbitration un- 
less authorised by the other members — Produc- 
tion of account ^oks— Presumption if books not 
‘produced. — The right to call for an account 
upon the dissolution of a firm is mutual, and 
each partner is entitled to an account from his 
co-partners of their partnership dealings and 
transactions, unless be has legally waived or 
parted with such right. The personal repre- 
sentatives of a deceased partner are entitled to 
an account from the surviving partners. As 
the surviving partner is bound to account to 
the representatives of the deceased partners, 
they are bound to account when the deceased 
partner had the management or control of (be 
assets of the firm. Before the accounts are 
taken, therefore, it is necessary to determine 
the precise extent to which each partner cook 
part in the management of the firm. The dis- 
solution of a partnec.^hip does not afiect the 
liability of the firm for subsisting contracts, 
and it is, therefore, the duty of the surviving 
partners to take all steps necessary for the 
completion of their uoperformed engagements. 

It is incompetent to one of the members of a 
partnership to bind the firm by a sabmissipo 
to arbitration, unless there be some special 
delegation of authority to that effect, either 
formal or informal. It is the duty of the 
surviving partners of a firm to produce the 
account books, so that the accounts may be 
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properly adjusted ; and if the accounting party 
does not produce them, or destroys them before 
the matters have been finally adjusted, the 
Court will presume everything, most unfavour- 
able to him. consistent with established tacts. 
Hazi Mohammad akhar v kai Dwarka 
Nath Sarkar Bahadur, 6 lod. Cas. 63= li 
C.L.J. 638 = 14 C.W N. j106. 

(31) — Expulsion of one member by others, if 
causes dissolutxoyi— Contract AcMiX oy 1872j. 
a, 263 (7; — Suit for account or ctxssolutxon ty 
excluded par imr — Limitation — Limitation Act 
(XV of 1877). ^c;l. II, arts. lOC and 1-20.— 
Under the Indian law, there is no dissolution 
of partnership, when one partner expeN the 
other. A suit by the expelled partner for 
account or for dissolution of partnership and a 
share of the profits is not governed oy art. 
106, but by art. 120 of scb. II of the Limitation 
Act, and is within time, if brought within six 
years of the date of expulsion. Under the 
Indian law, h partner can bo expelled only by 
an order of the Court. DWAHKA Das 

Karnaniv. ChuniLalDaga, 12 C.W. N 455. 

(35) — Partnership — Suit apuinsf manager for 
accounts unthoul asking axssolution of partner- 

— It is a sound general principle that one 
partner should not be allowed to sue a co« 
partner for an account without, at the same 
time, claiming a final settlement of all questions 
between them, and a dissolui ion of partnership. 
But the general rule is clearly subject to ex- 
ceptions. Where the parties were partners in 
respect of certain contracts, and in uduiiion to 
being a partner, the defendant was aBo mana 
ger, receiving remuneration for bis services as 
such, and the plaintiffs sued him to have an 
aoonutu rendered of his stewardship, alleging 
that ho had not acted stiaightforwardly in 
respect of bis management of the p.irtncrsbip 
aflairs, held, that the suit was maintainable, 
and it was not necessary for iho plaintiffs to 
have prayed for a dissolution of partnership. 

Baru AziM Khan v. Muhammad Riaz-ud- 
DIN. 4P.L.R. 1902. 

(36) — Confrocf Act, s. 253 (10) — Partnership 
business carried on after death of partner on 
the assumption of representative continuing as 
partner — Widow of deceased, a purdanashio 
^dy, not taking any part in business and not 
examining acconnrs — Accownfabtfifjy of working 
po.ttners— Accounts to commence from beginning 
of partnership, x) accounts not selHed — Partner- 

money, diversion of — Accounting with 
interest or profits — Remuneration to working 
partner — Balancing of accounts, effect of . — 
Whore, on tbe death of a partner, the business 
waa carried on on the assumption that bis 
widow was a partner. — Held thut the conduct 
of the parlies shoned that there must have 
been a contract between the original parties 
that tbe partnership would not be dissolved by 
the death of a partner within the meaning 
of cl. (10) of 8. 253 of the Contract Act, 

C. VII— 74 


Partnership— coniixsuQd. 

1. — General — continued. 

but should be continued with the reprisenla- 
tive of the deceaved as a partner. The mere 
balancing of account in a book of Hccouut 
does not of itself constitute an account stated, 
much less does it constitute an aciount 
settled which the parties cannot re optUi In a 
geueral account of partnership dealings, ibe 
time from which the account is to begin is 
the comnipnctuient of the parlner^blp, unless 
some account has since i hat time letn .settled 

by the partners, in which case the last settled 
accoutjt will be tbe point of departure. Where 
one cf the partners, having the right to examine 
tbe piirtneisbip accounts, did not lor a long 
time exercise tbe right ; held, that, unless 
fraud was established, purchases and sales in 
respect of the busine«-s by the working partners 
should not be cballongtd, but the) were bound 
to account for sums withdrawn from the 
partnership business and applied for purposes 
unconnected therewiih, with the profits realized 
tberefrem, or with interest at the ojjtion of the 
partner demanding the account. Where one of 
the partners wilfully leaves tbe others to carry 
on tbe partnership business unaided, tbe Court 
may, upon dissoluiioo, decree an allowance in 
favour of the partner wbo had carried on the 
businei-s alone. GOKUL KRISHNA Das v. 
SahIMUKHI, 16 C.W.N. 299=15 C.L J. 204 = 
13 Ind Cas. 23. 

i37)— Crtmtnaf breach of trust - Dishonest 
conversion by partner— Liability of partner to 
account fur paitneiship riione^.— In a partner- 
ship, it IS open to a partner to spend the money 
he receives and to account for it in dealing 
with the partnership; and such a partner is 
plainly entitled to be called upon for an ac- 
count of the expenditure of the money which 
he has received, in a case where it was not 
satisfactorily made out that this was not done, 
and It could not be made out in the absence of 
a proper demand for an account, it was hold 
that no dishonest coover.sion could be found, 
which would justify the conviction of the 
partner under s. 400. Penal Code. Deri PRA- 
SAD Bhaoat V. Naoar Mull, 35 C. Ii08. 

• 38)— Dissofution — Partner's remedy for gene- 
al account against co partner barred- Co partner 
recovering a paiticular Hem of partnership 
assets— Right torecover shaie Uierevn— Maintain- 
ability of suit.— Apa-xtuer, whose remedy against 
his co-partner for a general account is barred, 
can recover by suit bis share of a particular item 
of pa^tDer^blp assets which the co partner receiv- 
ed after dissolution of the partneiship. TlRU- 
VENGADA MUDALIAR v. 8. SADASIVA MUDA- 
LlAli. 8 M.L.T. 231 = 7 Ind. Cas. 811 = 20 M.L.J 
987. 

(39. — Lease — Agreement by one vartner on 
behalf of firm — 6’ui2 by lessor P toper par ties— 
Right to sue oOier partners for use ana occupa- 
tion.— Tho fact that a partner of a firm look a 
leave of premises in bis own name on behalf of 
tbe partnership and with the assent of his part- 
ners, will not entitle tbe lessor to sue the other 
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Partnership— continued. 

L— General— continued. 

partners directly for the rent reserved by tho 
lease. A lease is not a mere contract ; it is a 
conveyance, and efiects a transfer of property. 
The lessee can only be the person named m tbe 
lease. If he becomes a lessee on behalf of some 
one else — as be may do — tbe law regards him as 
a tru>tee for that other person and does not 
consider that other person the lessee, for the 
simple reason that there is no demi«e or convey- 
ance to him. It is true that a lease usually 
coniatns a covenant or agreement to pay rent 
and that such agreement may be made on behalf 
of a person different from the one named in the 
instrument, provided it IS not under seal. But 
so far as the lessor is concerned, the only person 
directly liable to be sued on such a covenant is 
the person lo whom the demise is made. The 
lessor in the above case cannot make tbe other 
partners liable for use and occupation of tbe 
premises occupied by them. A claim for use 
and rccupation can arise only when immoveable 
property is occupied by the defendants by the 
permission of tbe plaintiff. The lessor, having 
transferred or demised the land to one partner 
cannot have, during tbe continuanceofthe lease, 
any power to suffer or permit any one to occupy 
tbe same. Therefore, tbe foundation of a claim 
for use and occupatio.-i wa^ necessarily wanting 
in the case. RaGOONATH DaS GOPAL DAS v. 
MOItAH.II JUTHA, 16 B. 568. [Dt53.. 19 M. 

47J.) 

Suit by one partner against another for 
accounts — No prayer for dissolution of — 
Maintainability — See ACCOUNTS — SUIT FOR 
ACCOUNTS. A.W.N. 1887, 67. 

Persoris holding license for sale of opium 
— Admitiirg stranger as partner— Legality — 
Suit for dissolution of— Maiotainability — See 
ACT lOF J878. fis. 4. 5.9. 11. 9M.L.T. 459 = 21 
M.L.J. 425=1 M.W.N. 1911, 371. 

See BOM. ACT HI OF 1875. s. 7. 20 B. 66S. 

Agreement of partnership between licensee 
to vend toddy and licensee to vend arrack — 
Rule prohibiting such agreement — Legality of 
agreement— M aD ACT I OF 1896. 24 M. 
401. 

Suit for dissolution of — Order determining 
a certain defendant, a partner — See APPEAL — 

Decrees and execution of decrees. 23 

C. 406. 

Value of suit— Suit for dissolution of partner- 
ship and rendition of accounts — Suits Valuation 
Act, 1887. ss. 8. 11 — Cause of appeal — Punjab 
Courts Act, 1884. s. 39— 6’ee APPEAL— FORUM 
OF APPEAL, 58 P.R. 1902. 

See Arbitration — Private arbitra- 
tion, 8 A. 340 = A.W.N. 1886. 107. 

See ASSIGNMENT. 77 P.L.R. 1903 = 23 P R 
1903. 

Decree against one partn*' r - Joint property of 
firm if liable— See ATTACHMENT— SUBJECTS 
OF ATTACHMENT, 4 B. 229, Note. 


Partnership — continued. 

1 • — General — continued. 

Debt, attachment of — See ATTACHMENT — 

Subjects OF attachment, i4C. 384. 

See ATTACHMENT - SUBJECTS OF ATTACH- 
MENT. 4 B. 227, Note 1, 20 C. 693, 5 B.L.R. 
386. 

See award, 3 C.L.R. 357. 

Agreement as to shares in— See BURDEN OF 
PROOF -MISCELLANEOUS. 26 C. 281. 

Partnership entered into at one place — 
Business carried on at another — Suit brought 
in a third place — Return of plaint, for presen- 
tation to proper Court— 5ee CiV. PRO CODE, 
1882, 8. 20, 5 A.L J. 88 = A.W.N. 1908, 46. 

Sec CIV. Pro. Code. 1882. sch. IV, forms 
113. 132. 133. A.W.N. 1883, 220 

Suit for winding up of— Order for taking 
accounts — High Court’s order on remand for 
fresh taking of accounts — Effect— 5ee CiV. 
PRO. CODE. 1908. s. 109, cl. (U. 7 Ind. Cas. 
622 

Suit against firm — Partners not on rreord — 
Execution of decree- See CiV.pRO CODE, 1908, 
O. I, r. 8. O. XXI, r. 50, 1911, 2 M.W.N. 534. 

Suit — Defendant failing to produce accounts, 
as required bv Court— Power of Court— See CiV. 
PRO. CODE. 1908. 0. XVI, r. 20. 4 M.H.C. 142. 

Dissolution — Application for winding up — 
Return of plaint— Jurisdiction - See CiV. PRO. 
Code. 1908, O. XX. r. 15. A.W.N. 1833. 205. 

Property of partnership cannot be attached 
under certain circumstances- See CiV. PRO. 
Code, 1908. O. XXXVIII, r. 5. 9 Bom. L.R. 
540. 

Director’s — Acting as solicitor for Company— 
Remuieration for work done — See COMPANY 

-Powers and liabilities of directors, 

G B.L R. 278. 

Death of partner right to wind up partnership 
concern — See COMPANY— WINDING UP OF 
Company, i Bom. L.R. 42. 

Suit to recover debt due to a— under a 
contract with one partner only— Right of such 
partner to sueby himself — See CONTRACT ACT, 
1872, ss. 44. 46, 127 P.R 1906=10 P.W.R. 
1907 = 58 P.L.R. 1907. 

Suit for recovery of debt accrued due to part- 
nership in lifetime of deceased partner— Re- 
presentatives of deceased partner, not necessary 
parties to suit — See CONTRACT ACT, 1872, 
s. 45, 17 B. 6. 

Suit to recover debt due to partnership, re- 
presentatives rf deceased partner, not neces- 
sary parties to — Civ. Pro. Code, s. 26— 
Contract act, 1872, ss. 45, 46, 9 a. 486 =a. 
W,N. 1887, 133. 

One of the partners signing plaint on behalf 
of the firm — Suit for winding up— Effect — See 
Contract act, 1872, s. 73, 9 Ind. Cas. 470. 
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Partnership-coQiixiued. 

1. — General— con^inwed. 

Position of partner — Partnership suit — De- 
fendant entitled to get what is due to him 
without payment of Court fee — CONTRACT 
ACT, 1872, S8. 182,239. 240, 1C3 P.L.R. 1911. 

Liability of the heir of a deceased partner — 
See CONTRACT ACT, 1872. s. 261 , 8 Bom. L.R. 
8 . 

Liability, acknowledgment of — A paitner 
signing an acknowledgment of liability after 
dissolution of partnership — See CONTRACT 
Act, 1872. s. 264.3 Bom. L R. 484=26 B. 
42. 

Partnership debt -Suit for contnbuuon — 
Burden of proof — CONTRIBUTION. SUIT 

FOR— -General, ii M.L.T. i89 = M.W.N. 
1912, 384. 

Suit against parinership for debt — Some part- 
ners denying deot — Costs as between defendants 
—See Costs -Special cases. 6C. 8ii. 

Suit for dissolution of — Appeal— Court-fee — 

Court pees act. 1870, s. 7. sch. u, cis. 3 , 
4. 7 A. L.o. 546 = 32 A 517=6 Ind. Cas. 832. 

See Court Fees act, 1870, s. 7. ci. 4 (/), 
7 B. 125. 

Suit for breach of contract to admit into 
partnership — Partnership for specified time — 
See Damages— Measure and assessment, 
2 Agra 351. 

Dissolved — Decree for account, form of — 
Taking of accounts —Necessity for appointment 
of receiver— See DECREE— DECREE, FORM 
OF, 20 M. 313. 

See Deed-Construction of deeds, 68 
P.L R. 1904. 

See' Evidence— accounts and account 
books. 4 B.L R. P.c. 31 = 13 W.R. 36=13 M 
l.A. 365. 

See Evidence - Practice. 5 W.R. 53. 
P.C.= l M l.A. 420 

Suits — Production of Income-tax returns— 

See Evidence— Miscellaneous, 26 C. 28i. 

Decree dissolving partnershipand ordering do- 
fendantto pay plaiutiffadefinite sum of money — 
Death of defendant before execution — Right of 
plaintiff to execute against widow and undivid- 
ed brother of defendant— Civ. Fro. Code, 1882, 
8. 234— See EXECUTION OF DIXREE— MIS- 
CELLANEOUS, 27 M. 106 

Application to set aside ex parte decree— 
Applicant sned as partner but not served 
personally— See EX PARTE-DECRBE, 8 lud. 
Cas. 448. 

See Foreign Court— Judgment of, 20 
M. 112 = 7 M.L.J. 76. 

Joint Hindu family — Suit by one member 
for debt due to firm— See HINDU Law- JOINT 
family, 8 A. 264 = A.W.N. 1886, 89- 

Partnership, what oonstitutee — See HINDU 

Law— Joint family, 5 B. 38. 


Parf/jers/i/p- continued. 

1 .— General— confi7tued. 

Joint Hindu family carrying on trade in 
partnership— Suit by members- See HINDU 
Law— Joint FAMILY, 6 0.815 = 8 C.L R. 457. 

Suit foe dissolution and winding up of — 
Parties — See HINDU LAW— JOINT FAMILY, 
7 M.L.T. 211=5 Ind. Cas. 362 = 20 M.L.J. 
308 = 33 M. 423. 

Trading partnership between a sou and 
father to tbe txclusion of the other members of 
the joint family — See HINDU LAW-JOINT 
FAMILY, 2 S.L.R. 13. 

Difference between co parcenary and — Suit 
on contract by partners— Rules for joinder of 
parties — See HINDU La W -JOINT FA.MILY, 4 
S.L.R 2 = 7 Ind. Gas. 584. 

Joint family, members of, starting new 
business — Lresumplion— See HINDU LAW — 
Joint family, 3 c W.N. 134. 

Difference betwojn joint family firm and 
ordinary partnership — See HINDU LaW — 
JOINT FAMILY. 4 S L.R. 260. 

See Hindu Law— JOINT family. 59P.R. 
1893. 

Dissolution of — Insolvency before term of 
partnership — Effect — See INSOLVENCY — 
General, 9 M L T. 147 =8 ind. Caj. 1067. 

See Insolvency— General, i Bom. L.R. 

42. 

Insolvency of trading * Trading partnership 
assigning all assets by mortgage, tor pre.^ent 
and future aJvaucos— Effect — See INSOL- 
VENCY — Voluntary conveyances and 
OTHER ASSIGNMENTS BY DEBTOR, 19 C. 
223 = 19 l.A. 15. 

See JOINDER OF PARTIES, 140 F.R. 1889. 

See JURISDICTION OF CIVIL COURTS, 7 A. 
227, F.B.=A.W.N. 1885, 18, i Agta 226. 

See JURISDICTION OF REVENUE COURTS, 
80 P.R. J904. 

See Letters of administration, 3 C.W. 

N. 186 = 23 B. 549. P.C. 

See Limitation act, 1908, s. 19, 2 Agra 
370. 

Reference to arbitration by partners of a 
dispute as to winding up, if an acknowledg- 
ment— See Limitation act, 1908, s. 19, 3 
S L.R. 53 = 2 Ind. Cas. 370. 

One partner signing acknowledgment or 
making part payment — Effect upon liability of 
tha firm— 5ec LIMITATION ACT, 1908, B. 18, 
expl. II and s. 21. 9 M.L.T. 473 

Acknowledgment signed by one of several 
partners— 5ee LIMITATION ACT, 1908. s, 21 
cl. 2, 10 A. 418 = A.W.N. 1888, 93. 

Partnership — Acknowledgment given by one 
partner when binding on firm — See LIMITA- 
TION ACT, 1908, a. 21, cl. 2, 10 B. 358, 
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Partnership — continued. 

1— General— continued. 

See Li.VJITATION ACT. 1908. arts. (’,4. 116. 
14 M. 465 = 1 M.L J. 482. 

Dealings by some members of a Mahomedan 
family — Liability of other members — Joint 
family — Partnership among heirs — See MahO- 

AIEDAN Law— General. 7 Ind. Cas. 108 = 8 
M L T. 253. 

Mahomedan Law-Marriage, U.B. 

R. 1902 — 1903, Vol. II, Mahoiued-in Law, p. 1, 

No evidence as to terms of — Rights and 
liabilities of partners— See Maromedan Law 
—Will, 8 Ind. Cas. 431. 

Liability of a partner for malicious prosecu- 
tion by its managing partner — See MALICIOUS 

Prosecution. 6 Bom.L.R. 940=28 B. 226. 


Partnerships continued. 

l.~ General ^concluded. 

Suit by partners— Plaint— Signature— Veri* 
fication— Sr>e PLAINT— VERIFICATION AND 
SIGNATURE. 5 B.L.R App. 89. 

i See Possession— SUITS for, possession, 
L.B.R. 1893—1900. 398. 

See PRE EMPTION-RIQHT TO PRE EMPT, 
3 B.L.R. App 142 (a). 

Claim to recover ascertained sum found due 
on taking partnership accounts — Whether a 
Small Cause suit— See PROVINCIAL SMALL 
Cause Courts act, 1887. s. 25. sch. II. 
art. 29, 195 P.L.R. 1911. 

Partnership-deed entitling parlies to a right 
to come into existence in future — Registration 
—See Registration act, 1908, s. 17, 89 P. 
R. 1908 = 145 P.W.R. 1908. 


Implied authority of one of the partners to 
create mortgage— See MORTGAGE— REDEMP- 
TION, 10 Ind. Cas. 776. 

Pro-note executed and signed by only one 
partner — Liability nf the other partners— See 

Negotiahle INSTRUMENTS— Promissory 
Notes— FORM of. 8 ind. Cas. 851. 

Dishonour of hundi after acceptance— Notice 
of dishonour — Omission to give nonce —Burden 
of proving ab.'cnce of damage consequent on 
omission to give notice— Partnership between 
drawer and drawee — Acceptor’s liability barred 
by limitation — Drawer whether discharged — 

See Negotiable Instruments act. 1881, 

fi. 98 (c). 2G M. 239 = 12 M L-J. 267. 

Suit for accounts by partner against re- 
presentative of deceased partner — Receiver of 
deceased partner’s estate, whether necessary 
party— See PARTIES TO SUIT— GENERAL, 7 
Ind. Cae. 75 = 12 C.L.J. 368. 

Hindu family trade — One member alone 
suing— Non-joinder — See PARTIES TO SUIT 
—General, 18 M. 33 = 4 M.L.J, 283. 

Trading partnership — Suit to recover part- 
nership debt — Parties — Death of partner pend- 
ing suit— Representative need not be added 
as party— See PARTIES TO SUIT— General, 
20A. 365 = A.W.N. 1898. 73. 

Partners — Refu»al to join as plaintiffs— See 

Parties to suit— General, 2 Ind. Jur. 
N.S. 203. 

Suit against one partner for money due by 
firm, not bad lor non-joinder — See PARTIES 
TO SUIT— General, ai M. 256. 

See Parties to suit— General, 3 M.I. 

A. 176 ; Bourke O.C. 380, Cor. 90. 

One alone of several surviving partners, 
whether cun sue for firm's outstandings— See 

Parties to suit- adding parties to 
suit, 14 A. 524 = A.W.N. 1892, 104. 

See Parties to suit— Miscellaneous. 
10 B. 366. 


See Registr.ation Act, 1908, s. 17 (6), 30 
C. 1016, P.C. = 30 I A. 230 = 7 C.W.N. 861 = 
13 M.L.J. 329 = 5 Bom. L.R. 975. 

See Registration act, 1908, as. 17 and 
49. 17 B 235. 

See RES judicata— adjudications, 22 
C. 692. 

Power of a partner to change the joint liabi- 
lity of bis co-partner into a joint and several 
liability— See Res JUDICATA— MISCELLANE- 
OUS. 1 Bom. L.R. 534 = 24 B. 77. 

Patnersbip bolding lease — Acquisition of 
occupancy rights — See RIGHTS OF OCCU- 
PANCY-ACQUISITION OF RIGHT, 11 C- 601. 

See SMALL CAUSE COURT, MOFUSSIL. 
JURISDICTION OF— General. 35 P R. 1886. 

Agreement to share in profits and loss in con- 
sideration of amount advanced — Agreenient — 
Amount of stamp dutv — See STAMP ACT, 1860. 
6cb. A, cl. 20. 1 M.h'C, 226 

Transfer of lease- Transfer of share of a — 
See Stamp act, 1879. art. 21, 12 0. 383. 

Jurisdiction of Court — See St. 11 and 12 
Vic., c. 2l, 8. 5. 10 Ind. Cas. 786. 

Service on co-partner for — See SUMMONS, 1 
Hyde 97. 

See Summons, ll B.L.R. App. 26, 7 B.L.B. 
App. 59. 

Suit by partners — A partner bas right to 
sue for the name of tbe firm when no scipula* 
tion about good will is made at tbe time of the 
dissolution of parinership— See TRADENAME. 

2 Bom. L.R. 1026. 

Survivingipartner — Rights and liabilities of— 
See Trusts act, 1882. ss. 88, 95 (a) and 96, 

9 Bom. L.R. 606. 

2. — Diasolukion of Partoersbip. 

See Limitation act, 1908, art. 106. 

See Partnership— Suits relating to 
PARTNERSHIP. 
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Partnership —continued. 

— —2. — Dissolution of Partnership -con^d. 

(1) — Partnership — Dissolution — Adultery 
with co-pnrtner's The adultery of one 

partner with bis co-partoer’s wife is a sufficient 
ground for dissolving the partnership. ABBOT 
V. CRUMP, 3 B.L.R. 109. 

Partnership — Dissolution of partnership 
on death of one of the partners — Non-liabiltty 
oj his representatives before new partnership 
is formed — Indian Contract A’t, s. 253 (10). — 
Held, that a partnership dissolves on the death 
of a partner, and unless a new partnership is 
formed, the representative of the deceased 
partner cannot bu made jointly liable with the 
surviving partners. NATHU v. SHEO N.ARAIN, 
60 P.W R. 1911. 

(3) Suit for disiolution oj partnership and 
for accouyUs — Limitation Act. 1877, art. 106. — 
Where the business of a partnership entered into 
for a specific period wa-. not continued subse- 
quent to the ezpiritioti thereof, held that it 
terminated on the date of the expiry of such 
term and that a suit by a partner for an account 
of such partnership fell under art. 106. Ltmi* 
tatioD Act. 1877. Ram Chand v. Subban 
BaKHSH, 69 P R. 1902 

U) — Partnership -Death of one partner and 
introduction ot another — Dissolution— Keeping 
of separate accoutit-books, - In this suit, the 
defendant firm produced three account books 
and explained that this was due to iho death 
of one partner and the introduction of another. 
Held that it was noce.ssary to get the dolondant 
to explain what effect the roiiroinent of one 
partner and the introduction of another bad 
upon the partnership, and. if this change j 
caused no dis-iolutiou of the firm, why separate 
accounts were kept. It was also necessary that 
the defendant should explain his accounts with 
the plaintiff from the beginning MOOST. 
ROOKMA V. MOOLGHUND, 94 P. R. 1866. 

\b) — Partner ship accounts — Hanking concern, 
joint— Deposit by a partner payaolt with inter- 
est— Suit to recover deposit if maintainable— 
Suit if maintainable when suit lor dissolution 
and accounts previously instituted— Civ. Pro. 
Code (Act V ot 1908), s. 10.— Where it was ar- 
ranged between the mother and guardian of 
plaintiff, a minor partner of a banking concern, 
and his co-partners, that each of the partners | 
Would bo entitled to draw a certain fixed 
monthly allowance from the bank for personal 
expenses, but the minor's allowance was by 
arrangement not taken out but permitted to 
accumulate with interest in the bank, and in a 
suit for dissolution and acoounis by the plain- 
tiff, he applied for an order on the Receiver ap- ' 
pointed in tbo suit to pay the amount of the j 
deposit with interest, but the decision of tbo 
Oourt being adverse, he instituted a fresh suit 
for the recovery of deposits with iiiteres'* less ' 
one-third, Che proportion recoverable from 
himself as a parluor, but the suit was dismiss- 
ed, and ponding to appeal irjm the order of 
dismissal the plaintiff obtained an order of tbo 


Partnership - continued. 

2.— Dissolution of Partnership— conc/d.. 

High Court in revision directing an account to 
be taken of the amount alleged to be in deposit 
if plaintiff’s appeal should fail: Held, that 
the suit was rightly dismissed as barred by tbo 
provisions of s. 10 of the Civ. Pro. Code, 
as the matter in issue in the suit was directly 
and suDstantially in i»sue in the previously 
instituted suit. To stay the suit according to 
the strict language of s. 10 until by tbo deci- 
sion of the previous suit the ma'.ter would be 
res judicata was needless. Obifer— Though, 
on general principles, the claim of a partner 
against a joint banking concern must, in course 
of wiudiug-up proceedings, be postponed to 
those of outsider-;, there may he cases in which 
the complete -solvency of the bank is admitted 
and a partner might sue, like any other custo- 
mer. for the taking separately of bis private 
account as a customer and for the recovery of 
the balance found standing to his credit. 
Relief in such a case will only be refused when 
a partial account will work injustice to the 
other partners. MohadEO PROSAD SHAIJU- 
v. Gajadhar Prosad Sahu. 16 C W.N 897 
= 16 Ind. Gas 459. (32 M. 76, Hel. on.) 

3. — Partnership, what constitutes. 

(1) — Elements of — Participation of profits — 
Existence of partnership. — The right to control 
the property, the right to ric.'ive the profits, 
and tbo liability to nhare in losses arc the 
elementsnf partnership. Participation in profits 
is no conclusive evidence of the existence of a 
partnership, but it is one of the circumstances 
and a very strong one, which is to be taken 
into consideration for the purpose of seeing 
whether or not a nartnorship exis' s VaDILAL 
v KHUSHAL, 4 Bom. L R 968^27 B. 157. 

(2) — Partnership— Partidvatior, in profits.— 
It IS a fallacious argument that, biciuso a man 
is interested in tbo profits of a partnership, be 
is therefore a partner. Participation in profits 
does not of itself constitute a partnership. 
The true question is not wbotbor tbo person 
sought to bu made liable participated in tbo 
profits, but whether the trade has been carried 
oil by persons acting on hi-; behalf. There is 
no rule of law which imposes partnership 
liability on a per.son who advances money to 
others for carrying on their business and in 
return secures to him;clf a sliarc of the profits 
whiob may arise from the employment in the 
bu.siuess of tbo money so advanced by him. 

Raja Pratap Chandra Singh Bahadur 
v. MOLLWO. March and Co. 3 B.L R A.C. 
238 = 12 W.R. 56. [djjirmed, 10 B.L.R. 312, 
P.C. = 18 W.R. 384.] 

(3) — Loan to a person engaging in trade or 
undertaking — Act IX of lril2 [Contract Act), 
ss. 239. 240. — By s. 239 of the Indian Contract 
Act, partnership is defined to bo “ the relation 
which subsists between persons who have agreed 
to combine their property, labour, or skill in 
some business, and to share the profits thereof 
between them." But where there is no such 
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3 - Partnership, what constitutes— c/rf. 

combination of property, labour, or skill, and 
one of the parlies simply financeR the other to 
enaole him to eogage in any trade or under- 
taking, upon a contract with such person that 
the- lender shall receive interest at a rale vary- 
ing wnh the profits, or that he shall lecewea 
shni e of the profits lof the trade of undertaking 
winch solely conducted by the borrower), suen 
a transaction dees not of itself constitute the 
lender a partner, or rsnder him responsible as 
such, even though the agreement between the 
parties may describe them as partners and may 
Itself be designated a partnership agreement- 

Bhaggu Lal V. De Gruyther. 4 A. 74 = A 
W.N. 1881, 122. [IV , U.B.R. 1903, 4th Quarter, 
Contract. 240, 58 P.L.R. 1904.] 

2'est of partnership — Borrowing of money 
— Equity in favour of the lender.— li is ihe 
carrying on of a business, and not an agree- 
ment to carry it on, which is the test of 
pactnersihp. Hence, where the carrying on of 
the business of a partnership has already com- 
menced, heavy liabilities have already been in- 
curred. and seme expenditure has been made, 
the mere delay in the formal execution of the 
deed of partnership is immaterial. Where 
money borrowed by one partner in the name 
of the firm but without the authority of the 
co-partners has been applied to paying off the 
debts of the firm, the lender is entitled in 
equity to repayment by the firm of the amount 
which he can show to have been so applied and 
the same rule extends to money 6ona fide bor- 
rowed and applied for any legitimate purpose of 
the firm. Lakshmisuankar v. Motiram, 

6 Bom. L.R. 1106. 

(5i — Sharing of <7ros5 returns— Effect of. — The 
sharing of gross returns does not of itself create 
a partnership Ganoo v. Mukund Krishna 
Brahmin, 14 C.P.L.R. 12. 

(6) — Ship— Co owners— Partners. — The seve- 
ral CO owners of a ship are not partners on 
that account. There is a distinction between 
co-ownership and co-partnership Hyder ALI 
V. ELAHEB BUX MALOOM, 8 C. 1011 = 10 
C.L.R. 606. 

(7) — Sub’leiting different from partnership . — 

In principle there is material difference between 
sub-letting and admitting to partnership. 
Bhakto BEHRA V. Bainchha Behra, lie. 
P.L.R. 62. (20 B. 663. F.) [R,. 14 C.P.L.R. 

10 

(8) — Family firm not partyiership — Member- 
Drawing of hundis. — A partner in a trading 
firm may draw, endorse, etc., hundis for the 
purpose of partnership. A family firm is not a 
partnership within the meaning of the Indian 
Contract Act, because such an association re- 
quires the individual assent of all the members 

to it. Haji Noor Mahomed v. Meclbod, 

9 Bom. L.R. 274. 

(9) — Joint Hindu family — Partnership — 
Manager — Account . — In the ordinary case of a 
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joint Hindu family, the manager of the whole 
or any portion of the family property, is not, by 
reason of his occupying that position, bound to 
render any accounts whatever to the members 
of the family. There is no analogy whatever 
in this respect between the members of a joint 
H'ndu family and the members of a partner- 
ship. An arrangement amongst the members 
of a joint Hindu family, that the accounts of a 
banking business carrifd on by them should be 
kept on the understanding that the profits, 
when realised, should be divided amongst the 
individual members in certain proportions, and 
that the expenses of each member should be 
credited and charged in the name of each 
member, is in the nature of a partnership. In 
such a case, an account will bo decreed. 8. M. 

Ranganmani Dasi V. Kashinath Dutt, 

3 B L R. OC. 1=13 W R. F.B. 76. Note. 

[B.. 1 B. 561, 5 B. 589, 19 B, 532 ; Cons., 17 
B. 271. J 

(10) — What constituiespartnership — Cultivat- 
ing partnership — Advance of working capital 
sufficient — No actual tilling by owner of land 
necessary. - To constitute a cultivating partner- 
ship, as distinguished from a tenancy, it is not 
essential that the person who provides the 
land should himself actually take part In till- 
ing it. Where a Malquzar undertakes to pro- 
vide, not only the land but a portion of the 
working capital on condition of nceiving a 
proportion of the produce corresponding to the 
proportion of the capital, which he provides, a 
relation of partnership becomes constituted 
thereby. Deopuri v. Ar.jun, 10 C.P L.R. 
29. (6 C.P.L.R. 117, 

Partnership arrangement — Rent pay- 
able to one partner from the firm — Rent portion 
of capital— Act VIII o/1869. s. Zll— Appeal by 
one of several defendants — Decree reversed 
againstall. —Vfhero theplaintiff and the defend- 
ant entered into a contract of partnership to 
work certain mines in a certain dur-putoee 
beloDgiog to the plaintiff and it was agreed 
between the parties that the plaintiff was to 
receive a sum of money as a bonus and also a 
certain sum yearly as rent for the land, and 
that the parties were to share the profits and 
bear the losses in certain proportions, and it 
was further stipulated that, in case coal should 
not be discovered beneath the soil, the plaintiff 
was to refund to the defendant both the amount 
of the 6onus and also any sums which might 
have been received on account of rent : Held 
that this was a partnership arrangement and 
that the rent payable was to form part of the 
working expenses of the concern, after which 
the profits were to be divided in the agreed 
proportions, and that the payment of rent, or 
the money which went by the name of rent, 
was not a payment to be made as by a tenant 
to a landlord, bat was in the nature of a fixed 
sum to be received by the plaintiff in consider- 
ation of the land which she brought into the 
concern, and which id fact, represented her 
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portion of the capital. When any one of the 
defenoants is enabled to appeal at any time 
against tbe judgment of the Court below, the 
appellate Court may, under the circumstances 
set forth in s. 377 of Act VllI of 1859, reverse 
the judgment app^ialed against, iu favour of all 
the defendants. SUKEMUNJUREB DOSSEE v. 
POORUSUTTUM Doss. 9 W.R. 499. 

(12) — Document creating partnership — Deter- 
mination of partnerslitp. — Where a document 
creating a partnership lor a pari-icuiar business 
is silent as to the date at which the partner- 
ship is tocooimence and end, held it at the 
partnership is conterminous with the business 
for the purpose for which it was created. 
BUDDKEENATH V. ISREE PeRSHAUD. Cor. 
114. 

(13) — Partnership not sanctioned by law — 

to recover capital invested tn such a part- 
nership. — Plaintiff sued delendaot and two 
others for the dissolution of a partnership 
claiming a certain share of money inc<uding 
capitil and profits. Tbe partnership related to 
opium and coQiraots. Ut'feudant plead- 

ed that tbe pirtnerehip was illegal on account 
of the terms of the license wnich prohibited 
partnership : Held, that the suit to recover 
even the money advanced as capitil for the 
purposes of a partnership which was partly 
illegal was not maintainable at law. GOIML- 
Rav V. KaLLAPA, 3 Bora. L.R 164. 

(li) — Power of nominating successor infirm, 
devise by Will not exercise of — Failure to nomi- 
nate successor, effect o/.— This suit was brought 
by the widow of a deceased partner in a firm 
to recover a sharo in the profits made by tbe 
firm since the death of her husband. One of 
the original partners becoming involved in 
pecuniary difhcultios, translcrred bis in- 
terest in the firm to the other partners H 
and 8 : so that, henceforward, they were the 
only panners in the firm, — H being entitled 
to sixty shares of the pro6is and S to forty 
shares. Tbe widow of H now claimed her 
husbaod’s share of tbe profits. Tbe first ques- 
tion to be detifcmined in the case waft whether 
the Will of H operated as an exercise of tbe 
power of uominatiijg a successor given by the 
pactneisbip agreement. It it did, then, the 
pUintifi was entitled to tbe reliet claimed by 
her, It was, however, held that tbe Will of H 
did not operate as an exeroise of the power of 
nominating his successor, and did not con- 
stiiuto the plaintiff a partner in the firm. 
Looking at tbe nature of the duties of the 
Agents as defined by the articles of associatiou 
coupled with the language of tbe agreement 
constituting tbo firm, and the oircumstauce 
that there was no capital employed in the 
business, it was clear that it was intended 
that, in default of nominatioa of a successor 
by a retiring or a deceased partner, the agenoy 
should bo carried on by the ooniinuiog or sur 
viviQg partners or partner. Under these oir- 
cumstances, though the plaintifi was entitled 
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to an account up to the death of H, her conten- 
tion was not upheld that she wa.s entitled to share 
in the “good-wili” of tbe business as an asset 
of the firm. In this case, a receiver had been 
appointed for deceased H’s estate to “ ger. in 
the outstandings due lo the deceased.” This 
receiver figured as a co-plaintiff with the widow 
of H. the executrix, and it was thereon con- 
tended on behalf of the defendant that the suit 
was bad for misjoinder, as the receiver could 
sue only for what accrued due up to the date of 
the death of H, and not for anything accruing 
due subsequently to H's death. Deld that there 
was no misjoinder. Apparently tbe receiver 
might have surd alone lo recover everything 
that was due to the estate ; but for greater 
safety, tbe executrix was also added as a 
plaintiff. BACHUBAI AND L.A. WATKINS v. 
SHAM.TI JADOW.II 9 B. 536. [R., 26 M. 330. 

28 B. 94, 30 B. 250 = 6 Bom. L.R. 995.] 

4. — Rights and Liabilities of Partners. 

{l)~-~-Partnership — Liabtlity of dormant part- 
ner — English ana Jnnian Law — Bond entered 
as factory malik—Loan advanced ou personal 
credit — Obligee's rights — Tbe doctrine that a 
dormant partner, when discovered, is liable 
for every debt incurred for the partnership by 
the active partner, is not absolute even in tbo 
Courts in England ; and even if it were, the 
Courts in this country arc not bound to follow 
it unless it IS, as applied to a pariicular case, 
found to be consonant with the rules of equity, 
justice and good consc ence. A bond was execut- 
ed m* favourof plaintiff by U in his capacity 
as "Malik and Mooktear ” of a certain factory, 
and tbe bond recited that the money covered 
by it was borrowed by U in his above capacity 
to pay off a decree against the f.ictory, and 
tbar the factory should stand pledged for repay- 
ment. Plaintiff subsequently discovered that 
two other persons were partners in the said 
factory It was clear on record that tbe plain- 
tiff lent on the personal credi"^ of U and on the 
credit of the factory itself. Tbo plaintiff sued 
the two partners jointly with U for recovery of 
the money due under tbe bond from them 
personally. Reid that tbe plaintiff was entitled 
to a decree against U personally and as against 
the factor, and that ho could not be allowed to 
go beyond his contract and recover personally 
from the two partners, for, neither did they 
pledge their credit to him. not did he rely upon 
tbeic credit when ho lent his money. NUNDEE- 
PUT Mahatah V. Urquhart.'q W.R. 355. 

(2) — Partnership in an undertaking— Aban- 
donmtnt by partner — Refusal to advnrice money 
in terms of agreertienl — Partner spending 
honestly for the firm mixing his accounts with 
partnership accounts— Effect.— Although the 
subject-matter of a partnership is precarious 
and speculative, it is a matter of in/erence to 
bo drawn from the facts of each case, whether 
or nc there has been abandonment by a partner 
of his share, or loss of interoU by laches. The 
mere fact that a partner, suing for partnership 
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account and for winding up, had previously 
declined to advance more money for the busi- 
ness, and left the management to a co-partner, 
IS not sufficient, to infer Jhat the former aban- 
doned nr lost by laches, bis position as a part- 
ner. [D . 25 M. 149 = 11 M.L J. 353.] A partner, 
who has mixed up his accounts with the part- 
nership accounts, so as to make it impossible to 
discriminate between them, will not be allowed 
amounts honestly spent by him for the firm. 
Moung Th.\ Huyin V Mahthein Myah, 

28 C. 53. P.C. = 27 I. A. 189 = 5 C.W.N. 114 = 7 
Bar. 776 

i^)—^indu Law— Family trade — Power of 
manager to bind minor partner members of 
family — Comprrmiise between copartners in 
absence of representative of deceastd partner.— ^ 
Ancestral trade. like other Hindu property, 
will descend upon the members of a Hindu 
undivided family : and such a family can, by 
its manager or its adult members acting as 
managers, enter i.ito co-partnership with a 
stranger In carrying on such a trade, infant 
members (>f the undivided family will be 
bound by all acts of the manager, or the adult 
members acting as managers, which are neces- 
sarily incident to and following out of tbo 
carrying ori of that trade, whether it be singly 
or with a ci-partner. The power of a manager 
to carry on a family trade necessarily implies 
a power to pledge the property and credit of 
the family for tbe ordinary purposes of that i 
trade. Third parties in the ordinary course of 
bona fide trade dealings should not be held 
hound to investigate the sti^tus of the family 
represented oy the manager whilst dealing with 
him on the credit of the family property. 
Were such a power not implied, property in a 
family trade, which is recogni-sed by' Hindu law 
to bo a valuable inheritance, would become 
practically valueless to the other members of 
an undivided family’ wherever an infant was 
concerned, for. no one would deal with a mana- 
ger, if the minor were to be at liberty on 
coming of age to challenge as against third 
parties, the trade trausactions which took 
place during his minority. The general bene- 
fit of the undivided family is considered by 
Hindu Law bo be paramount to any individual 
interest, and the recognition of a trade as 
inheritable property, renders it necessary for 
the general benefit of the family that the rule 
should confer powers on the manager neces- 
sary for the carrying on and consequent pre- 
servation of that family property ; but that 
infringement is not to be carried beyond the 
actual necessity of tbe case. It is not easy to 
draw a well-defined line between what is, and 
what is not, an act necessitily incident to the 
carrying on of a trade ; but taking into account 
theintimtte and filuciary position of one 
partner towards a co-partner, and the anxi- 
ous protection afiorded by Hindu law to 
the interests of a minor, it is safer and more 
in accordance with its spirit, to bold in a 


case like the present (where the property, 
so far as the minor’s interest is concerned, 
is of an ancestral character), that a compro- 
I mise of partnership differences and accounts, 
by a division and transfer of the partner- 
ship property, should not be treated as an 
act necessarily incident to tbe carrying on 
of a trade, but should oe left to be governed by 
tbe law applicable to ordinary dealings with 
the manager of an undivided family when the 
interests of an infant member are concerned. 
And as to this the law is that persons dealing 
with an undivided family are bound, to enquire 
as to the purposes for which a sale or a mort- 
gage of family property is effected by the 
manager, especially where minors are con- 
I cerned ; and the infants in general will nob be 
bound bub by “ necessary acts ” or such as are 
I “ evidently for their benefit.” By “necessary 
* acts ■' are meant such as are necessary lor the 
I material existence of the undivided family, in 
I addition to expenditure uoon religious cere- 
j monies and marriages which, for members of 
the family, are, by Hindu Law and usage, 
looked upon as in the nature of paramount 
I charges upon the undivided inheritance. 
Where it is found that a compromise entered 
into by the managing raorabers is not necessary 
I for tbe preservation of the family property, or 
< would not be for the benefit of tbe infant whose 
interests are sought to bo hound by its provi- 
sions, held that tbe comprom'so was not 
binding on the interests of the infant. And 
the avoidance of a law suit to take up partner- 
ship accounts does not, standtng alone, fulfil 
either of tbe conditions mentioned above. As 
between adults, it might be a sufficient ground 
for enforcing specific performance, but where a 
minor’s interests are to be taken notice of by 
the Court, the case made should go further and 
show either In express terms or by necessary 
inference from facts, that it would be for tbe 
advantage of ihe minor that the compromise 
should bo carried out., or at least that tbe 
amount of property which the plaintiff was to 
receive (as in tbe present c%se) was a fair and 
reasonable adjustment upon foot of tbe 
partnership accounts, [i^., 1 C. 470. 8 C. 
738=2 O.L.R. 440. 5 C. 792 = 6 C.L.R. 

34; R.. 2 B. 494. 5 B. 38, 12 C. 389, 15 M- 
356, 20 B. 767. 22 M. lfi$ = 9 M.L.J. 3. 6 
C.W.N. 429, 26 B. 206 = 3 Bom. L R. 738. 
F.8.. 4 A.L.J 94 = A.W,N. 1907* 13 = 29 A. 

176. 34 B. 72=11 Bom. L.R. 255=2 Ind. 

Cas. 173; D.. 3 C, 509 = 1 C-L.R. 343 ] 

A co-partnor dealing with an undivided Hindu 
family will be placed, with reference to its 
component membera. in the position that a 
partner according to British Law is placed in 
with reference to co partners and their repre- 
sentatives in the case of death And where tbe 
surviving partners of a firm, in the absence 
representative of a deceased partner, adjusceo 
the partnership accounts and agreed to hand 
over a portion of tbe partnership property to 
one of the partners in compromise of his claJin< 
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and the pirtner whose claim was so agreed to 
be compromised prayed for a dissolution of the 
form upon the basis of such compromise, Jield, 
that a representative of the deceased partner 
was a necessary party to the suit. And where 
such reperesentacive was subsequently implead- 
ed, held that the plaintiS would not be entitled 
to specific performance of the compromise ; in- 
asmuch as the surviving pirtners were treated 

as trustees of the partnership property for the 
benefit of the representative of rhe deceasol 
partner ; and that an agreeoient entered into by 
such surviving partners in the absence of the 
representative of the deceased partner which 
■was inconsistent with the nature of such trust 
“—to deal with the partnership assets only by 
way of sale— could not be specifically enforced, 

Raul^l Thakuusidas V. Lakhmichand 
Muniram IB.H C App. 51 [R.,1 C.L.J. 

383,J 

i^)~'PQrlnership^Bond by managing part- 
Liability of other partnera. — The manag- 
ing partner in a firm has authority to bind his 
remaining partners on a bond executed by him 
■within the ordinary scope of his authority to 
raise money admittedly borrowed for the joint 
purpose of the firm. HaKIM SYUD AHMED 

Hossein V. Baboo Kurneedan, 24 W.R. 
60 . 

(5) Partnership — hicoming partner — Liabi- 
Illy for debt contracted before becoming part- 
1^*” Kiln — Exeevtion sale — Suit for contents of 
Kilo by defeated claimant — Burden of proof. — 
Where on one of the two parties retiring from a 
partnership business, a third person became a 
parnter, the incoming partner was not liable per- 
sonally for the partnership debt contracted 
before his advent, unless he bad made himself 
liable by some contract, but the original part- 
ners and the partnership property were liable 
just before. Whore a kiln was sold in exe- 
cution of a decree, held, in a suit by a defeated 
claimant to establish his right to the contents 
cf tbe kiln under a pledge, that the burden of 
proof lay on him to show that by the pledge be 
got a right to tbe contents of the kiln as well. 
Qujadhuu Bershad v. Kunhya Lall. 3 
Agra 27. 

(61— /ndtan Contract Act (IX o/ 1872). s. 249 

Admission of new partner — ths liability for 
debts Incurred before admission. — It is true that 
a newly-admitted partner does not, ordinarily 
became liable for the existing debts under 
8. 249 of the Contract Act. But that section has 
no application to a case where, by the under- 
standing between the parties, a person admitted 
asa partner becomes oiuitled to the profits and 
liable for the debts accruing to. and incurred 
the Firm before bis admission {Rolfe v. 
ilower, L.R. i p. c. 27, R.l. Shewak 
mahtoon V. j. St. Joseph. 9 C.L.R. 2i. 

--Partnership — Liability of partner for 
unauOiori$ed act of co-partiier . — A partner is 
noi. liable lor purchases made by a co-partner, 

0. VII— 76 
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out of the scope of the partnership business and 
without the authority of the other. Martf.m 
V. Baker. 15 B.L.R. 372. 

m— Partnership- Bill drawn bit partners — 
Every one of tbe partners in a mercantile firm 
of ordinary trading partnership is liable upon a 
bill drawn by a partner in the recognised trid 
ing name of the firm for a transaction incident 
to the business of the firm, although bis name 
does not appear upon the face of the instrument 
and although he may be a sleeping and secret 
partner. In order to take a case out of tbo 
principles of the general law. it must be shown 
that the holder of the bill knew at the time ho 
received it that tbe transaction was the private 
aflair of a single partner. BUNARSEE Doss v 

Gholam Hossein. Muddun Mohun \vn 
Lala Bholanmth. 13 W.R P C. 29 = 13 M l 
A. 3S8. [fi., G Bom. L.R. HOG.] ’ ' 

iV-Partneiship propetty-Separation of— 
Notue to creditors.— may convert the 
partnership property into the separate property 
of one or more of its members, and they are 
not bound to give notice of the said conversion 
to their creditors. Hazaui Mal v. Nvrsinom 
das. 77 P.R. 1900. [R., 75 P.R. lyosj 

(]0)~ Partnership-Lien of banian on noods 
under agreement -Construction of agreement — 

Whore, sometime after the date of the agree- 
ment under which the plaintiff became banian 
to the defendants and by which he had a hen on 
all goods belonging to ’’them in their godown.s 
while there was a bahuceduo, the defendant’s 
firm took in a new partner, held tbat the words 
belonging to mcluded all goods in the posses- 
Sion of the new firm tbat came to them in the 
way of business and that the new firm, not hav- 
log given notice to the contrary, must be taken 
o have engaged the plaintiff as banian, upon 
the terms expressed in tbo agreement with the 

balance due. 

3 R“ac"'8“" 

(l^-\~~Suit by Agent Of firm- Power of atlor- 
ney given by only one partner— Cw. Pro. Code 
s. SbO-Acknowledgment of debt obtained unde!- 
threat -Contraclnot to sue, Validity of.— Thi^ 

suit W9.S brought by A. tbe agent and attorney 
of certain persons carrying on business under 
the style of H. <fe Co. to recover a debt The 
power of attorney under which A sued was 
executed by B. one of the parfners. but pur- 
ported to be given by the three partners who 
constituted the Firm and not by B for himself 
alone, and under it A brought the suit describ- 
ing h^self as the agent and attorney of H & 

Co. Held that the plaint was no doubt infor- 
mally entitled, but that it was not such an 
error as would have entitled the defendant to 
have the action dismissed, for the piainc might 
have been ainendei by striking out B’s name 

partners as 

plaintiffs. One partner may institute a suit 
m the names of hia co-pactuera without their 
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consent, ut the risk of having to indemnify 
them against costs if :hey objected. The 
power of attorney given to A was no doubt 
iniormal as, though a partner in the ordinary 
course of his business had full power to sign 
the name of the Firm and bind his partners 
by his act as their authorised agent, yet, such 
an agent, unless be was expressly authorised 
to do 50 by deed, could not execute a deed on 
behalf of his principals, as B was not shown 
to have authority to enable him to execute the 
po-ver of attorney on behalf of his absent co- 
piniiers. But this error, having reference to 
b. J50 of the Civ. Pro. Code, would not affect 
the merits of the case. [/?., 38 P.R. 188'2, 127 
P.R. 1206 = 58 P.L.R. 1907. J Where an ac- 
knowledgment of a barred debt was made on 
account of a threat to put the matter into 
Court and apply fcr arrest before judgment, 
the threat was held to amount to such compul- 
sion av would nullify the acknowledgment. 
[D., 101 P.R. 1879.] A contract not to sue for 
■A limited period or until the happening of a 
certain event is perfectly valid. It is only 
where an agreement is made not to sue at all 
or under any circumstances that the law will 
consider it Void as being contrary to public 
policy, for that would oust the Courts of their 
jurisdiction altogether. H.\MILTON AND Co. 

V. Showers, 62 P.R. 1873. 

(12i — Partnership— Agency — Partner repre~ 
senled at settlement of accounts— Effect.— In 
order that one person may act as agent on 
behalf of another, it is not necessary that there 
should be any written authority. The authority 
may be given by words or acts. It may even 
bo inferred from silence or acquiescence. So, 
where the question was whether a partner was 
duly represented at the settlement of accounts 
among his co-partners, it was held that he was 
so represented by a person without any written 
authority, his agency being inferred from the 
facts and circumstances of the case. SODHA 

Singh v. Chippul, 84 P.R. 1867. 

{l^)^Ri(jhts of a deceased partner — Adjust- 
ment of a partnership account— Payment by 
partner — Presumption. — A suit based on the 
right of a deceased partner cannot be limited 
to a demand for his share in the proceeds of 
property alleged to have come into the posses- 
sion of the partnership during its existence. 
The agreement on which the partnership was 
formed, the amounts advanced and drawn 
out by the several partners, and the subsisting 
liabilities and assets, if any, must all be taken 
into account, and the suit must demand such 
a sum, if any, as. on a general account, and an 
account between the deceased partner and the 
(^.partnership, being taken, shall appear to 
due. The presumption as to payments made 
. y the different partners of a firm is that they 
Javo been made out of the funds of the firm 
“nless the contrary is proved by satisfactory 
^videnoey and when the death of one partner 
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— 4.— Rights and Liabilities of Partners- 
— continued. 

dissolves a firm of two member®, the presump- 
tion is that the deceased was entitled to a moiety 
of the existing assets. Principle on which the 
account of a dissolved partnership should be 
adjusted, explained. KESHAV GOPAL GINDE 
v. Rayapa, 12 B.H.C. 165. 

(14) — Application to wind up business of part- 
nership after ifs termination -Suit for dissolution 
of partnership — Contract Act, s. 265— Civ* Pro* 
Code, 1877, ss. 25, 215 — Transfer of suit — 
Power of patbier to borroiv for partnership pur- 
poses. — An application under s- 265 of the 
Contract Act, to wind up the business of a 
partnership after its termination, is one 
exclusively cognisable by a District Judge, 
But a suit for a declaration that a partnership 
existed between certain persons, praying that 
it may be dissolved if it still subsists, and if i6 
had terminated, that the date of such termina- 
tion may be fixed, and that a liquidator may 
be appointed, and so forth, is one not so 
exclusively cognisable, and may be instituted 
in the Court of the lowest grade according to its 
valuation. Such a suit, instituted in a District 
Court, and transferred to a Subordinate Judge, 
may be^iransferred by the High Court to it.s own 
file, in the exercise of its extraordinary original 
jurisdiction. [R., 5 A. 500. 10 C. 669.) One 
partner cannot create a charge on partnership 
property, nor borrow money for the purposes of 
the partnership, so as to make other partners 
liable, except under their authority, express or 
implied. But when they allow him to conduct 
the business of the partnership in such amanner 
as to make it appear that, to all intents and 
purposes, the whole control and management 
was vested in him, they would be liable to make 
good all advances that were made for the 
necessary purposes of the firm. HARRISON 

The Delhi and Londan Bank, 4 A. 437 = 
A.W.N. 1882, 87. [Diss.. 31 M. :^06 = 4 M.L- 
T. 66 ] 

(15) — Money due to Partner — Application of 
payments — Set ojf — Barred debt — Civ* Pro. 
Code, 1908, 0. 8. r. 6.— A managing partner 
cannot appropriate money due to another 
partner out of the assets of a partnership 

in liquidation of a debt due from that other 
partner to the managing partner and alien e 
the business of the firm. There can be no ng 
of set off between parties mutually indebted i 
there is DO agreement to that effect. Neitbo 
does ‘0. 8. r. 6, Civ. Pro. Code, apply to the 
case of a debt sought to be set off, 
barred by limitation before the suit was fi 6 
SOHNA V. Nand Ram, 53 P.R. 1898. 

(16) — frnfum/ions of fraud— Court 

up partnership — Policy holder disentiiUa 
share of profils — Extension by implicaiton ^ 
written agreement — Commission on ^ 

Dissolution of partnership— Compensation J 

loss of commission. — Imputations of 1 , 

should be disposed of at the first hearing, * 
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should not be left open to be disposed of subse- 
quently. [ii.. 13 B. 551 ] In the case of a 
winding up of a partnership by Court, all 
questions arising between the partners out of 
the partnership business must be disposed of 
m the wiuding-up suit. It is difficult to 
imply, from the circumstance of a policy- 
holder being entitled to a share of profits, a 
contract on the part of the Company that they 
will, in order to give him a better coanco. 
continue to carry on business even though it 
should turn out to be disadvantageous to them 
to do so. Where parties have entered into 
written engagements with the express stipula- 
tions, it is manifestly not desirable to extend 
them by implication. The presumption is, 
that, having expressed them, they have ex- 
pressed all the conditions by which the}’ intend 
to be bound under that instrument. Where 
the plaintiff was the founder of a company, in 
which he was a partner and of which he became 
the manager, broker and agent, with a com- 
mission during his lifetime, and after the 
company oommeuced work it was found that it 
had expended all its capital and was heavily 
involved in debt incurred by the plaintiff with- 
out the sanction of the co-partners, which 
necessitated the bringing of a suit for the 
dissolution of tbo partnership by some of tbo 
co-partners, which was opposed by the plain- 
tiff and other co-partners, held that the plain- 
tiff was not entitled to any compensation fer 
the loss of his commission, as there was no 
obligation on the part of bis co-partners to sub- 
scribe more capital after the original capital of 
tbo co-pariners bad been exhausted, and as 
t bore was no implied covenant to continue the 
work of the p.irtner.ship in order that the plain- 
tiff should be in a position, to earn bis com- 
mission during his lifetime. Lalbhai Valla- 
bhaiv.Kavas.Ii Nanabhai. 8 B H.C. O C. 

209. [On appeal, 1 B. 468. 16 Bom. L. 

R. 811.] 

— Jjiability of partners for partnership 
debt. — If two out of three partners are sued for a 
debt duo from the pirlnership, and a decree is 
obtained against those two, and execution issues 
against the partnership property, if the third 
partner should apply successfully in the execu- 
tion proceedings to have his share in the proper- 
ty released, the plaintiff’s only remedy would bo 
^ suit, not for the purpose of making 

the third partner personally liable for the debt, 
but for the purpose of making the share of the 

partner available to satisfy the decree. 

Nobin Chandra Royv.MagantasaDassya, 

IOC. 024. [R., 26 C. 677.] 

(18) Discharge given by one partner only, of 
adebt due to the partnership— Collusion between 
partner giving discharge and the debtor — Effect 
Plaintiff and defendants 2 to -1 were mem- 
bers of a partnership. Defendants'i andScollud- 

ing with the first defendant fraudulently gave 
him a full discharge for the amount duo by him 
to the partnership. Plaintiff sued for bis share 
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co-partners defendants. 
tK f the aggrieved partner can sue. and 
that the general rule, that cue partner can give 
a valid discharge of a debt due t<> his parbner^hiD 
has no application, if the discharge so given is 
in fraud of the aggrieved partner and is the 

result of collusion between the debtor and the 

Veehsami 

m'V ROWTHER. 5 M.L.T. 

209 — 19 M.L.J. 221 = 1 Jnd. Cas 200 (1 a 

297. 17 M 12 , D.) ' 

(19)— Par/ner. whether can bind firm by sub- 
mission to arbitration.-Ahhough a partner is 

cDtitlcd. on behalf of the firo) of svbich bo is a 
member, to suo for the recovery of a debt 
due to the firm, he has no power, without 
special authority, to oind the firm bv 
submission to arbitration. It must be shown 
that the reference to arbitration was either an 
act necessary for, or such as is usually done 
in. carrying on the business of the firm Rv\r 

P L.R. 1902; D., 3 

{20)~Lease taken bp rnr partner- Liabilitn 
of the ethers. When ttnam persons constitute 
themseWes an agricultural association, and 
agree that any one of them may take a lea^o 
and execute any necessary document such 
documents being taken to be binding on kll the 
partners as if executed by them, the represen- 
tatives of a partner who has not executed a 
rental agreement, but has worked as a partner 
after It was executed by the other partners 
may be held liable on the agreement. CBINNA* 
RAMANUJA AYYANGAH v. PADMANARHA 
PILLAIYAN, 19 M. 471. 

mi-Iiights and liabilities of partners— 
Agricultural partner ship-Tirmination at dose 
of any agricultural pear.-Wbere the owner 
of a land cultivates it in partnership with 
another, the partnership is intended to continue 
from year to year only and either party mav 
withdraw from It at the close of any agricul- 
turalyear, unless there was an express agree- 
raoDt to the contrary. KiSAN SUKAL v 
JAIWANT RAO MisAR. 3 C.P.L.R. 180 Hi 
10 C.P.L.R. 29. 6 U.P.L.K. I 17 .] 

12B%I^C CONTRACTS, 

With manager of the joint Hindu familv— 

Dissolution of-By death of managor-Conti- 

nuanco of— May be inferred from conduct— .See 
Hindu Law— Joint Family, 28 H. 344 . 

Suit for account and share of profits, includ- 
ing good-will and trade-marks- Suits by sons 
of deceased partnor- Letters of Administration 
granted to widow of deceased partner durinc 
her son s minority, effect of. on right of suit— 
See Limitation Act. 1908. ss. 6 8 17 art 
106, 9C.W.N. 537 . ’ 

JUDICATA— Parties, 90 p.r 

looo* * 
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5.— Suits relating to Parntership. 

(1) — Dissolution of partnership — Defective in- 
vestigation — Former partner ceasing tobe such — 
Effect of. — The acts of the principal member of 
a firm, done by virtue of special provisions in 
the partnership agreement or otherwise, to 
cfiect a dissolution as between a member and 
other partners, could not operate as to the third 
persons, strangers, who might well bo wholly 
unacquainfei with them, and who, iu their 
dealings wit h the firm, might well suppose, in 
the absence of notification of a change, that 
the partnership continued unaltered as to its 
members. If a customer deals with a firm well 
knowing that a former partner has ceased to 
belong to it, he cannot be allowed to treat the 
retired partner as still a member of the part- 
nership. GUNOA Ram V. Gunga dhur. 1 
Agra 198. 

(2) — Dormant partner — Partner contyacting 
on behalf of himself and a dorjnant partner — 
Dormant partner cannot sue the contracting 
party after the death of the partner entering 
into the contract. — If one partner enters into a 
contract in his own name, still, if be is acting 
as the agent of the firm, his co-partners will be 
in the position of undisclosed principals. They 
can be sued on the contract and may join as 
plaintiffs in suing. A Railway Company enter- 
ed into contracts with a person in the belief 
that he was the only person interested in them, 
but he bad a partner unknown to the Company. 
After sometime the person who contracted 
with the Company died, and the dormant part- 
ner claimed payment of the amount due lo the 
firm under one of the contracts. The Com- 
pany refused to pay except on a joint receipt of 
the plaintiS and the administrators of the 
deceased. The dormant partner brought a 
suit to recover the amount : Held, that the 
Company having contracted with deceased 
partner alone the right to claim performance 
rested with him during the lifetime and be 
could have sued on the contract alone; and 
that the dormant partner might have joined 
his co-partner in suing but he could not sue 
the Company alone. ALI MIYAN MAHOMED- 
BHAlv. B.B. & C.l. Ry.. 10 Bom. L.R. 306. 

(3) — Cortfracf Act, s. 264 — Notice of dissolu- 

tion — Dormant partner,— Where there persons 
carry on trade under the names of two of them, 
the third being only a dormant partner, and. 
after the partnership is dissolved and the 
dormant partner’s retirement from the business, 
the others carry on the business under the old 
name, persons, who become creditors of the 
firm for the first time after the di.«solatioQ, 
though they bad no notice of the disolution 
and retirement of one of the partners, have no 
claim as against that person. Ramasami v. 
KADAR BIBI, 9 M. 492. [R., 78 P R. 1903.] 

^4) — Money for partnershiv supplied by 
another — Agreement to account for profits^ 
Partner — Death— Reconstitution of partnership. 

Case where it was held that persons carrying 

on business with money supplied by another, 
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and agreeing to account yearly to that person 
for a share in profits must be taken to have 
admitted him to proportionate partnership in 
the business where death dissolved the partner- 
ship, the representatives of the deceased, by 
receiving some six months after the death, an 
account, about two-thirds of the money ad- 
vanced and some profits cannot claim have 
become partners. SHAIKH PEER MAHOMED 

V. Nekjan Bibee. 25 W.R. 49. 

(5) — Contract of partnership — Right to dis- 
solve partnership. — In a contract between a 
partner and his co-partners, a provision for 
remuneration to the former by a certain com- 
mission on the sales, on account of bis under- 
taking to manage the partnership bueioes.«, 
does not imply the renunciation by tbe co- 
partners of their right to apply for a dissolution 
of the partnership during his life, even if they 
find that tbe business cannot be continued 
without loss, nor does it imply any undertaking 
to pay him compensation in the event of their 
exercising such a right. COWAS.7EE NANA- 
BHOY v. LalLBHOY VULLUBHOY, 1 B. 468, 
P.C. = 26 W.R. 78 = 3 I. A. 200=3 Sar. 645. 

(6) — Partnership debt— Liability of partwr 
for debts incurred during partnership. — A and 
B were partners. C supplied tbe firm with 
some goods, and brought a suit to recover their 
value from both A and B. A confessed judg- 
ment ; but B pleaded non-liability on the 
ground that in a suit between himself and A 
for settlement of partnership accounts, bis lia- 
bility was fixed at a certain amount, and that 
as to the balance, be had been released and 
be is not therefore liable to pay tbe suit debt- 
Held, that as C was not a party to tbe partner- 
ship suitin which tbe liability of B was fixed at a 
certain amount, be was not bound by tbe deci- 
sion and B remained therefore liable for (be 
outstanding debts, unless be had caused bis 
release from liability publicly notified before 
the goods were supplied by C. ROOLDOO 
Mut/L V. JOWAHIR, 90 P.R. 1868. 

(7i — Suit for account without praying for dis- 
solution — A member of a common trading 
partnership, dissoluble at will, cannot, under 
ordinary circumstances, seek an account with- 
out praying for a dissolution. GOLLA NAGA- 
BAUSHANAMv. Kanakala Gangayya. 2 M. 
H.C. 28. [Viss., 32 M. 76=19 M.L.J.10 = 4 M. 
L.T. 456.J 

(8) — 6jy a firm against one of the part- 
ners, mainlainaMityof, without a prayer for 
dissolution — Contract Act, s. 258. — An action 
can be brought by a firm against one of the 
partners to accoant for a certain sum of mcney 
received by him, without bringing a suit for 
dissolution of the partnership, where tbe dr- 
oumstances of the case are such as to render it 
equitable to allow such a suit to be preferred. 
JAOADISA AIYAR V. KUPPUSAMY, 15 

142. [R., 32 M. 76=19 M.L.J. 10 = 4 M.L.T. 

456 = 1 Ind. Gas. 384.] 
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■ "5. — Suita relating to Partnership — old. 

{^)~‘P(xytyieTsh\p^Suit by fiartner prior to 
dissolution — Suit for share in losses a»id ad' 
vances. — If is only when the action is for a 
dissolution of partnership, that the partners 
may claim an account and payment over of 
moneys that may be found to be due to them on 
the account being taken. Except under excep- 
tional circumstances, no action lies between 
partners, which involve the taking of partner- 
ship accounts prior to rtissolatj^u. K.ASSA M.AL 
V. G0PI,9 A. 120 = A W.N. 1886. 316. [F., 110 
P.R. 1901=4 P.L.R. 1902.) 

(lOl — Partnership subsisting — Suit for nc~ 
cou>i^ without prayer for dissolution if main' 
tainable. — A suit which is virtually a suit by a 
member of a subsisting partnership, for an 
account of profits up to date, which has been 
framed accordingly, and in which the plaintiff 
does not seek auy dis;o)ui;ion of the p trtnorship, 
couW not be maintained in that form. Plain- 
tiS is therefore competout to bring a fresh suit 
against the defendant for an account of the 
profits of the partnership and for payinf*nt of the 
amount found due to him on taking the 
accounts from first to last. UMAH 13AKSH v. 
Paizull.v. 13 P. R. 1879. 

(11) — Suit for share of profits due to one 
partner, not maintainable during pendency of 
partnership — Suit for account wilhonl praying 
for dissolution. — Plaintiff brought this suit for 
his share of the probable profits on a partner^hip 
account between 1st December. 1871, and 30Lh 
November. 1872. Defendant contended that 
the suit was not maintainable because tho 
parties tboroto were at the time partners and 
the plaintiff’s only remedy was by a suit for the 
dissolution of partnership and rendition of 
accounts. Held, that tboplainiifi as the defen- 
dant’s partner, was not competent to ask the 
Court to declare him entitled to a share in the 
probable profits of a particular period antece- 
dent to the suit, since such a suit would not at 
all lie. There is no authority whatever for the 
position that a member of a common trading 
partnership, dissoluble at will, may, under 
ordinary circumstances, sock an account with- 
out praying for a dissolution. Nawah Khan’ 

V. Sheikh golam ahmed, 7 P. R. 1875. 

(12) — Suit for dissolution of partnership and 
winding up of firm — Dissolution before suit — 
Indian Contract Act, ss, 205, 251 — Partnership 
not entered into for fixed term— Mode of dissolv- 
•^fil-^Ths suit was brought for the dissolution 
of the partnership and the winding up of the 
firm of which tho parties were members. The 
Courts below had held that the suit under 
H. 205 of the Indian Contract Act could not be 
entertained until the partnership had been 
dissolved by a regular suit under s. 254. Held, 
that, in the absence of an allegation that the 
partnership had been entered into for a fixed 
term, a suit was not the only mode of dissolving 
the partnership. Under s. 253, cl. 8, any 
partner is at liberty to retire at any time from 
a partnership which has not been entered into 1 
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for a fixed term, and by bringing the present 
suit, the plaintiff had suliicientiy indicated his 
intention cf retiring. Under’ cl. 7, such 
retirement dissolved the partnership. »nd there 
was therefore held to be no sufficient I’tiison for 
refusing to entertain the .'^uit. RULUU MAL 

V. AiUUN, 12 P.R. 1881. (7G P.R. IbTG. R.) 

Partnership, dissolution of— Notice to 
customers.— When partie.s carry on business 
together and open current accounts with 
customers, they must, on dissolution of part- 
nership. give full and fair notice of their 
dissolution to their cuslomors and, if they fail to 
do so. they will be properly liable to customers 
paying on tho partnership account current 
to one partner in the belief that he represents 
tho firm. ShEWUAM v. ROHOMUTOOLLAH, 

W. R. 1864. 94. 

{1 1)— Dissolution — Accounts— Loan — Limifa' 
tion — Acknowledgment by managing partner — 
Limitation Act (XV of 1S77). s. id— Receiver.^ 
Where the manager of a firm has full power to 
borrow and re-pay money, it follows of neces- 
sity that he has power lo acknowledge tho 
debt, by either immediatply giviitg a promissory 
note, or sul sequently, upon <an adjustment of 
accounts, or in any oth' r way in the course of 
husino'S. making Oona fide admissions in writ- 
ing. To require express authority from each 
one of the partners to acknowledge tho debt 
would be placing a very narrow coij.struction on 
s. 19. Limitation Act. 1877. and would 
open the door to very serious fraud. It is a 
part of the duty of tho Court, in the course of 
a suit for dissolution of partnership, in which a 
receiver has been appointed, to discharge tho 
debts and liabilities of the firm, and tho mere 
fact that the Court does not adjudicate on tho 
claim of the creditor, until alter the expiration 
of more than three years, docs not render the 
claim a bad claim again.st the assets of a firm 
which is being administered by the Court. 

Lalta Paushad V, Bahu Paiishad, 6 A L. 

J 953 = 32 A, 51=4 Ind. Cas. 708. 

(15)— against co-partners — Question of 
account— Proper form of suiL— Tho plaiutifis 
sued to recover from thoir co-partners a sum of 
money alleged to have been loot at interest to 
the firm by two of the partners for the purpose 
of tho partnership business. Held, that the 
Court ought not to have admitted the plaint as 
this suit which, on tho face of it, involved a 
question of account, would not lie by one part- 
ner again.st another. Hdi also that, under 
tho circumstances, the suit should have been 
for a dissolution of partnership and for an 
account. PHULA AND DANA v. SHIHDIAL, 34 
P.R. 1873. [R., 7 P.H. 1875, llO P.R. 1901.) 

(19) Partnership— Suit by member of dissolv- 
ed partnership for money due on balance of 
aciMunls — Reservation in decree— Review . — In a 
suit by a member of a dissolved partnership for 
balance duo on the partnership accounts, the 
parties referred the accounts to arbitration 
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through Court. The arbitrators, in delivering 
the award, awarded to plaintiflfa a certain sum 
oi money subject to certain objections raised by 
defendants, which could not be disposed of 
without a reference to certain other accounts 
' which were not then available. The Provincial i 

Court, to which the award was submitted, con- ( 
firmed it. reserving to the defendants a ri^ht to ' 
recover what they could on the objections. ■ 

Later on. the defend inrs, securing the original ^ 
books of account on which they relied, applied 
for a review, which was rejected by the Provin- 
cial Court on appeal. The Sadder Dewanny 
Adawlut confirmed the order of the lower Court. ! 
On appeal to the Privy Council, hdd that the 
Provincial Court ought, in the first instance, to 
hive postponed parsing its decree pending the 
production of the original books of account or 
allowed an opportunity to the defendants to 
produce verified copies of the same unless it 1 
was satisfied that the objections were invalid. 
But, since it was considered that the objections 
were valid inasmuch as the decree reserved a 
right to the defendants to recover what they 
claimed, by means of a suit, the Sudder De- 
wany Adawult ought to have received in evidence 
the original books of account, under s. 16 of 
Reg. VI of li93. and ascertained the sum actu- 
ally due, having regard to the objections. 
MUSSUMAT SEliTUL BAIIOO V. BAHOO HUR- 
KISHEN Doss, 5 W.R.P.C. 76. 

(17) — to wind up^Decree against Plam- 
ttff — Settlement of accounts— Order in favour of 
^fenaant— Disclaimer ,—li the aid of the Court 
IS expected in winding up the affairs of a part- 
nership, any decree which the Court might 
pass must be submitted to by the plaintiff, 
even if it be one ordering payment of money by 
plaintiff to defendant. But a defendant may 
disclaim any order made in bis favour. Ra.M 
Saran v Har GOVIND, 65 P.R. ISSs! 

(18) — Partners— Promise by one partner to 
another to pay balance struck, suit maintain- 
able on.— A settlement of accounts between 
partners, followed by a promise on the part of 
one partner to pay a liquidated sum to the 
other, amounts to a distinct contract supported 
by good consideration. The oral settlement 
and the promise form a new contract, inde- 

^ pendent of the partnership, upon which a suit 
could be maintained without reference to the 
accounts under the partnership dealings. 
MORIMUTHUv. S^MINATHA PlIiLAI 21 M. 

366. 

119) — Suit by partner against co-partner and 
business manager for account of his manage- 
ment— Accounts without dissolution — Contract 
Act, 1872, ss. 213. 258. — A partner cannot sue 
bis oo-partnor for an account only without also 
asking for a final settlement of all dispute, 
between them, and fora dissolation of partner- 
ship. But where the justice of the case de- 
mands it. the rule must be literally construed, 

80 that one partner may sue his co-partner for 
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an account only without claiming dissolution 
also. AZIM KKAN V. MuHAMMAD RIAZ-UD- 
DIN. 110 P.R. 1901. (34 P.R. 1873, 71 P.R. 
1881. 9 A. 120. 49 R.R. 137, 34 R.R. Ill, .32 R. 
R. 173 . R.) 

(20) Partnership— Suit for adjustment of 
accounts - Jurisdiction -- Contract Act (IX of 

1972), s. 265, — The right of a partner, under 
(the enabling s. 265 of the Contract Act, to 
institute proceedings in the District Court, 
for winding up business, does not take away 
the ordinary right of suing in any Court 
having jurisdiction to have the accounts 
taken. Luchman Lall v. Ram Lall, b 
C. 521 = 8 C L.R. 115. [R., G B. 143, 5 A. 

500.] 

(21) — Jurisdiction of Court-Valuation of suit 
Accounts, suits for — Course of appeal — Con- 
tract Act (IX of 1872). s. 253 (10)— Partner- 
ship — Dissolution of, by death of a partner who 
ts member of a joint Bxndu family— Limitation 
Act (XV of 1877), sell. 11. art. 100 — Accounts, 
suit for, after dissolution of partnership — Evi- 
dence Act fl of laiQ), s 92 -Evidence— Oral 
evidence as to contents of a document,— In a suit 
for accounts, where the plaintiff has valued 
his claim at a sum not exceeding Rs. 5,000, 
the appeal against the preliminary decree pass- 
ed in favour of the plaintiff lies to the Divi- 
sional Court and not to tbe-Chief Court. When, 
in a case, appeal lies to the Chief Court, but is 
filed in and heard by the Division Court, and 
a further appeal is filed in the Chief Court, the 
further appeal may be convertsd into a first 
appeal, if this course does not prejudice any ol 
the parties (58 P.R. 1902 ; 46 P.R. 1906 = 94 
P.L.R. 1906. 31 C. 365, D.) In the case of a 
joint Hindu family carrying on a trading busi- 
ness, the ordinary rules of partnership do not 
apply in toto ; the concern must be governed 
also by rules of Hindu Law. and one of such 
rules would be, that the death of one member 
of the family cannot operate to dissolve the 
family partnership. But it is equally clear 
that, where a partnership is composed of cer- 
tain individual members of a joint Hindu 
family and outsiders, the relations of the parties 
are governed by the ordinary law of contract 
and not by Hindu Law {26 A. 378. 28 M. 344, 
R.) Some of the members of a joint Hindu 
family entered into a partnership- The deed 
did not show that the members of the family 
were acting on behalf rf the family. It 
contended that, on the death of one of the 
members of the family, the partnership was 
diwsolved. .Veld, that the contention was valid. 
Held, also, that no extraneous evidence was 
admissible to prove that the members of the 
family were acting on behalf of the family 

the concern and not in their individaal capa- 
city. A suit for accounts after the dissolution 

of a partnership is governed by art. 106 
Limitation Act (1877), Copies of document* 
required by a. 78 or s. 86 of the Evidence Ac 
to be certified are not admissible in eviden 
when they are not duly certified. The Cfai 
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Court held that the several acknowledgments 
relied on by the plaintiffs did not extend the 
period of limitation, as they did not fall within 
the purview of s. 19 of the Limitation Act. 

Ram Pershad V. Rattan Chand. 87 P.L. 

R. 1909 = 4 Ind. Cas. 929. 

{‘22)— Partnership— -Suit for account — S. 265, 
.4ct IX 0 / 187’2 {Contract Act) — Jurisdiction . — 
A suit for an account or for winding up of 
accounts brought under s. 265, Contract Act, 
may be brought in the ilunsiff’s Court, regard 
being had to the amount at which the relief 
sought is valued. Dhani RamShahA v. BhA- 
GIRATH Shaha. 22 C. 692. (6 B. 143, F.; 7 C. 
157. R.) 

{23)~Partnership—As$i0nment bp partner — 
Decree for winding up and for account. — Where 
two out of a firm of three partners assigned 
their shares to two others, and it was not proved 
that the third partner relinquished his claim 
upon the assignors as a partner, although he 
might have had knowledge of the assignment, 
he is entitled to sue for the winding up of the 
partnership and for a decree for account as 
against the assignor-partners and the assignees. 
Domaty NURSIAH V. RAMENCHETTV. 27 C. 
93 P.c. = 26 I A. 202 = 7 Sar. 615. 

{2i\—Civ. Pro. Code, 1859, $. 7 — Splitting 
of claim — DisptUes aviong parbiers respecting 
accounts. — ^he words of the section are inopera- 
tive against the splitting of a claim into parts, 
but the consequence of an infringement of this 
direction is not that the suit which does not 
include the whole claim shall, for this reason, 
be barred. The words “ in bar of suit,” in the 
last clause of the section, refer to any subse- 
quent suit brought for the portion of the claim 
which has been relinquished or omitted from 
the previous suit, and not to such previous suit 
itself. The words point either to a deliberate 
relinquiehment, or an accidental or involuntary 
omission. But a plaintiff who omits to sue for 
a portion of his claim, stating at the same time 
that he does not relinquish it, but means to 
8Uo again for its recovery, can gain nothing by 
such a statement, which would bo of no avail 
to save any subsequent right of suit; but 
neither, on the other hand, can such a state- 
mont furnish a reason for holding that the first 
suit is barred. Jn dispute between partners 
respooting their accounts, the plaintiff should 
frame his suit in such a way, that there may 
bo a general adjustment of the partnership 
accounts. A particular item or claim should 
not bo made the subject of a distinct suit ; for 
a decree might thus be obtained by the plaintiff 
upon one matter, notwithstanding that a full 
enquiry into the accounts might show a balance 
due from him. Musumat SOONDER BEBEE 

V. khilloo Mull Ram Lall. 2N.W. 

P- 90. [fl.. 4M.L.T. 456 = 82 M. 76 = 19 M.L. 

J. 10.] 

(26) — Partnership— Profit— Accounts — Rtf- 
^dy,—K member of a subsisting partnership 


Par/nersfi/p— continued. 

5. — Suits relating to Partnership— cM. 

is not in a position to sue bis partner, still less 
one of his alleged partners, for the profits which 
had up to a particular time accrued ; but he 
must, if he desires relief, sue in the ordinary 
way for an account. Doyaram LUSKUREE v. 
Bookhanum, 16W.R. 141. 

(26) — Suit for share of rent — partnership 
account — Jurisdiction of Small Cause Court . — 
Where in a suit against a co- proprietor of land 
for the plaintifi’s share of rent, which thedofen- 
dant had received from the tenants, the defen- 
dant pleaded that the monev had been expend- 
ed for the benefit of the joint estateand th.if. 
the plaintiff had received the rent of other joint 
lands, it was held that the suit was not cognis- 
able by a Small Cause Court, as it involved 
questions of partnership account. Ramtom 

acharjee V. Peary Mohan Acharjee. 6 
C. 551 = 7 C.L.R. 557. 

(27) — Jurisdiction — C<7u.stf of action — Part- 
nership— Contract— Beng. II 0 / 1803.— A 

contract was enJered into at Rutlam, in Iho 
independent State of rilalwa, between the firm 
of L, who resided and carried on business at 
Muttra, within the jurisdiction of the Zillab 
Court at Agra, and the firm of Z. carrying on 
busines.s at Rutlam, and elsewhere, for the 
establishment of a eo-parincrsbip, for the pur- 
chase and sale of opium. The co-partnership 
was carried on principally at Muttra, and the 
business was conducted there by means of the 
capital advanced in the concero, by the firm 
of L, in which place the partnership books 
were kept. At the close of the partnership, 
which was attended with loss, a balance was 
struck at Muttra which showed a debt duo by 
the firm of Z. In a suit in the Zillah Court of 
Agra, for recovery of the amount of this balance, 
it was pleaded by Z that as the contract was 
made at Hutlam, where the firm resided, the 
Zillah Court at Agra had, by Bcng. Reg. II of 
1803, no jurisdiction to entertain the action, 
which objection the Zillah Court allowed and 
afterwards the Sudder Court at Agra, on appeal, 
sustained. On appeal, such decision was revors- 
ed by the Judicial Committee on the ground 
that the cause of action arose in Muttra and 
was by Beng. Reg. Hof 1803, within the juris- 
diction of the Zillab Court at Agra ; because 
Muttra was the established place of business of 
theco-partncr.«hip. where the books were kept for 
the purpose of the partners ascertaining the state 
of the transaction between them, and as it was 
there that the balance was struck and payment 
of the balance due made- SETS LUCHMEE 

Chund radhakishen V Sets Zoraue 
Mull. 1 W.R P.C. 35 = 8 M.I.A. 291- [F.. 22 
W.R. 79 ; R., 16 B. 93 ; Com., 3 M.H.C. 384. 8 
B.H.C. 102. 12 B. H. C. 113, 5 C.L.R. 269. 6 
A. 277 = A.W.N. 1883, 34, 9 C. 105, 11 B. 649, 

11 M.L.J. 91 ; D., 4 M.H.C. 218.] 

(28) — Suii for contribution against partners 
— TAmitation Act, 1877, art, 99. — Where, in an 
agreement of partnership, every partner, toge- 
ther with the gomastas of the business, is at 
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5.— Suits relating to Partnership— cid. 

liberty to borrow money on his individual 
credit and apply the same for the benefit of the 
business, the mere fact that such money is 
applied to the partnership business does not 
render it an item in the partnership business 
bo. where a partner paid the amounts borrowed 
on his individual credit for partnership busi- 
ness. a suit by him for contribution against 
other partners is maintainable, notwithstand- 
ing that there was no adjustment of the 
accounts relating to the firm. ;26 C. 262 Note 

.12 B.H.C. 97. G B. 628. R.} [R., 4 

M.B. L. 456 = 82 M. 76 = 19 M.L.J. 10.] Such 

a suit for contribution is governed by art 99 
the period running from the time when the 
plaintiff was compelled to make the payments 

Dukga Pkossonno BOSE V. raghu Nath 
Dass. 26 C. 254 = 3 C.W.N. 299. 

— Partnership— Pameni by one partner 
of the share of another's decree-debt— Suit for 
conlnbutiun. — Advances made by one partner 
to the partnership cooccrn can only result in 
mar.tors of account, and cannot be made the 
subject of a separate suit. But where under a 
decree passed agaiust two partners, each of 
them la bound to pay the whole debt and 
bound to indemnify the other against the pay- 
ment of more than his sharer, the transaction 
IS something de/iors the partnership, and a suit 
for contribution for an over-payment would lie. 
SUlJliAUYUDU V. Adinarayudu, 18 M 134 
[Cons., 32 M. 203 = 4 M-L.T. 475; R., 32 M. 
70 = 4 M.L.T. 456=19 M.L.J. 10.] 

(30) — Money due by partnership — Payment 
by one partner— Suit for contribution.-^lf the 

amount paid up by one partner was a liability 

of the partnership, then the mere fact of his 
having been compelled to pay the whole of the 
partnership debt would not entitle him to sue 
his co-partners, or any of them, forcontribution, 
in the absence of any special circumstances, 
though be would be entitled to charge the sum 
paid in the partnership account. Where some 
only of the members of the partnership execut- 
ed bond, but not in the usual course of partner- 
ship business, and the liability is satisfied by 
one of them, he is entitled to sue the other 
executants for contribution. Such a suit is 
also maiucainablc, wbeu the co-partners ex- 
pressly promised to contribute, after a decree 
is obtained on the bond. GUDA KULITA v 
JOYRAM Das. 26 C. 262, Note. (12 B.H.C. 97. 
R.) [Cons., 26 C. 254.] 

(31) — to recover share of profits— Art. 
106. Limitation Act— Suit good as suit for con- 
trib7Uion. — Though a suit, instituted at the 
instance of a partner, as a suit for an account 
and a share of profits, is barred by limitation, 
yet, as a suit for contribution, it may be main- 
tained ; but the defendant in that case must bo 
allowed to show, if he can, that, on a settlement 
of accounts, the amount payable by him as con- 
tribution is wiped out or reduced. SaDHU 
Narayana Iyekgab V. Ramaswauy IYEN- 
OAB, 4 M.L.T. 475=32 H. 203=3 Ind. Cas. 
486. (28 M. 344, R.; 18 M. 134, Cans.) 
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S. Saits relating to Partnership — ctd. 

(32)— Parfn^rs — Common proprietors of land, 
swt between— Punjab Civ.Code, 3 . 17, para. 11— 
y^neral adjustment.— Par^. 11 , s.l7 of the Pun- 
ja Civil Code, refers to trading companies and 
and not to the case of persons holding 
land m common. Such persons must frequent- 
ly have causes of action against one another, 
w ich must be dealt with, irrespective of a 
general adjustment of accounts. Cl. 9 applies to 
joint tenancy in land in the absence of express 
agreement. It nowhere lays down that a sharer 
may not sue his co-sharer unless there has been a 
division of crops or land. Heera SingH v. 
Kanah, 32 P,R. 1870. 

[^^)~^Po.rtner , common— Right to sue.— Where 

an individual is a common partner in two firms 

no action can be brought by one firm against the 

other firm upon any transaction between them 

while such individual is a common partner. 

^^SHINATH V. Ganesh. 4 Bom. L.R. 525=26 
B. 739. 


Suit upon contract by firm against some 
f^rtners only, maintainability of. — Jn a suit 
brought upon a contract made by a firm, the 
plaintifl may select as defendants those members 
of the firm .against whom he wishes to proceed. 

Baldeo Prasad Kanhaiya Lal v. Shekh 
Abdulla. 15C.P L R. 51. (6 B. 700, 21 M. 25C, 
1 C.W.N. 12. R.) 

I35i Excess realisation by one partner— Suit 
for Necessary parties — Joinder cf other part- 
nets— Nature of suit. — While a partnership 
subsists, though it may do so only for the pur- 
pose of realising outstandings, one partner 
cannot sue another without joining others on 
the ground that the latter has realised more 
than his share in the outstandings. One 
partner may sue for an account and to wind up 
the partnership afiairs but to such a suit, all the 
members are necessary parties. PANDIT 

Bhawani Sahai v. Ganesh Das. 65 P R. 
1884. [D., 24 P.R. 1904; R., 69 P R., 1902.] 


(.96) — Partnership— Death of one partner-^ 
Coyitinuing partnership — Nature — Rights of 
surviving partners — Suit for accounts of conti- 
nuing partnership — Whether original partner- 
ship accounts can be geme into—Limitaticn . — 
Where a partnership is a continuing one, there 
is. technically, a new partnership formed 
whenever any partner dies. On such death, 
each surviving partner is presumed to invest in 
the new partnership his share of the assets of 
the dissolved partnership and to take his share 
of the liabilities. As soon as the new partner- 
ship is formed, each partner is personally re- 
sponsible to, and has personal rights, against all 
others. Although a suit for account in'respect 
of a partnership would become barred three 
years after the death of one of the partners, 
yet, limitation offers no bar to a Court institut- 
ing an inquiry into the financial relations of 
the partners inter se at the commencement of 
the partnership which the Court is engaged in 
winding up, and, for this purpose, it may be 
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necessary to go into the accounts of a previous 

partnership. Parchomal Vasandmal v. 
PAMANDAS ALAMCHAND. 3 S.L.R. 108 = 4 
Ind. Gas. 600. (25 M. 26. i?.) 

i'dT)— Death of one partner — Business carried 
on by surviving partner— Right of deceased part- 
ner's representative to sue for firm's debts— 
Contract Act (IX of 1972). s. 45. — It is compe- 
tent to the representative of a deceased partner 
of a foreign firm to sue debtors of that firm to 
recover a specific a^set, although there is a 
surviving partner still carrying on the business 
who does not joiu in the suit, but who desires 
to manage and wind up the aflairs of the firm 
himself and who, having assets of the firm in 
his hands sufficient to answer all the claims 
made on behalf of the deceased partner, is 
willing to satisfy all such claims. Further, the 
only logically consistent result of the applica- 
tion of 8. 45 of the Contract Act to partnerships 
IS, that “ the right to performance of the con- 
tract, as far as the other contracting party is 
concerned, rests just as much with the repre- 
sentative of the deceased partner as with the 
surviving partner." The right of the deceased 
co-partner as that of tuo deceased co-contractor 
under s. 45 of the Contract Act survives to his 
reprcsontativo, and, the right surviving, there 
is a remedy as well, so that the representative 
of a deceased partner has a separate and inde 
pendent right of suit. AGA GULA.M HUSSAIN 
V A.D. Sassoon. 21 B. 412. [R., 23 A. 94 = a. 
W.N, 1901. 8. 13 Bom, L.R. 323 ] 

(38) — Prtrftes to a suit rrgardvig partnership 
shares — Award of interest. — Where the parties 
to the suit, the heirs and representatives of 
the original partners, a family carrying on a 
banking business, made and acted upon a new 
arrangement of their shares, the amounts of 
which wore found in the first Court, and affirm- 
ed on appoil, a decree for an account, and an 
award of interest at 12 pec cent, on the amounts 
found to be duo upon the shares from the date 
of the closing of the business was maintained. 
MuTIA CHETTI V. SORRAMANIEM ClIETTI, 
18 C. 616, P.C. = 6 Sar. 49. 

(39) — Partnership composed of individual 
members of joint family and also of strangers — 
Contract AclyS. 239 — Swif regarding partner- 
ship— Necessary parties. — A member of an un- 
divided Hindu family may enter into a con- 
tract in his individual capacity, and. when 
suing to recover moneys due to him under the 
contract, ho need not join the members of the 
joint family as plaintiffs. The members of an 
undivided Hindu family who are minors, and 
who are not shown to have been admitted into 
a trading partnership and to have taken part 
in its business, need not be made parties as 
plaintiffs to a suit to recover arrears duo to a 
family trading firm. ANANT RAM v. CHANNU 
Lal, 23 A. 378 = A.W N. 1903,76. (7 B. 217, 
14 A. 424, 6 B. 38, 18 M. 33. 8 A. 264, 6 C. 815, 

9 B. 3U, 26 0. 349, i2.) [R., 69P.R. 1906 = 118 
P.L.R, 1906. 87 P.L.R. 1909.] 

C. VII— 76 
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Partnership— Assignment of share of 
partner, effect of — Suit by assignee— S. 253 (6), 
Contract Act. — One partner cannot, by assign- 
ing his share, make any one else a partner in his 
stead with his co-partners ; and, therefore, 
upon his assigning his sh^e, the partnership 
ceases to exist, unless the ouher partners consent 
to accept the purchaser as a partner m the 
place of the latter. If they do so consent, the 
partnership may continue to be carried on as 
before. If they do not consent, the assignee 
would, upon the dissolution, have a right to 
sue, not as a partner, but as an assignee of the 
rights of his assignor iu the partnership pro- 
perty, for an account of that property, and for 
such a distribution of the share as belonged 
to bis assignor. JUGGUT CHUNDER DUTT v. 
Rada Nath Dhur, lO C, 669. 

(41) — Suit for partnership debt without im- 
pleading representatives of deceased partner — 
Dismissal of suit without entering into merits 
— Power of revision of High Court — Ciu. Pro. 
Code, s‘ 622.— A Court having dismissed 
such a suit without entering into the merits, 
on the ground that thv plaintiff, who was a 
sole surviving partner, cannot inainLaiu the 
suit without having joined the representatives 
of a deceased partner, held that, since the 
suit was one brought by a person legally enti- 
tled to sue alone in the Court, and it was the 
duty of the Court to have beard and determined 
the suit which was within its junsdiutiou, the 
fact that the Court declined to proceed with 
the suit on the merits must be taken to bring 
the case within the scope of s. 022 of the Code 
of Civil Procedure. GORINI) PR4SAD v. CHAN- 
DEU Sekhar, 9 A. 486 = A.W.N 1887. 133. 
19 A. 104. 8 A. 519. B.) [Diss., 70 P R. 1904; 
F., 20 A. 365, 10 P.R. 1906; Appl.. 17 B. 0; R., 
L.B.R. 1872—1892. 061,14 A. 524 = A.W.N. 
1892. 104, 21 B. 412 ; D., 18 C. 86. 21 C. 274.] 

Representative of deceased partner , suit 
maintainable by, even after bar by limitation of 
suit for partnership accounts generally. — A suit 
may be brought by the representative of a 
deceased partner against the surviving partner 
to recover a uhare »n a sum received by the 
surviving partner iii respect of partnership 
transactions within the period of limitation, 
ailbougb a suit to take the partnership accounts 
generally would be barred. Also a defondaut 
can deduct the amount (if any) which may be 
found due to him ou taking the partnership 
accounts, oven where a separate suit in respect 
of such accounts in general would be barred by 
limitation. MERWAN.II HORMUSJI v. RUS- 
TOMJI BUIUOR.II. 6 B. 628. [F., 28 M. 344; 

R.,260 254=3 C. W.N. 299; D..llBom.L. 

R. 1354.] 

(43) — Partnership — Benami partner lending 
money to concern — Suit by creditor.— A vins a 
partner in an indigo concern in the name of 
his son. In his own name, A lent moneys to 
the concern for the purpose of carrying on the 
business, and each partner was to 1^ separately 
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liable for the money advanced in proportion to 
his share in the concern. In a suit against one 
of the partners for bis proportion of the moneys 
so lent, held that plaiotifl could not sue for 
those moneys cn tbe footing of a mere creditor, 
and that the suit shoi^ld be so framed as to deter- 
mine the profits or losses of tbe concern and whe- 
ther any and what assets would be available to 
each partner to liquidate the loan in proportion 
to his share. CHUNDER SIKHUR BISW-VS v 
Ram Buksh Chetlungee, l C.L.R. 545 

[R.. 32 M. 76 = 19 M.L J. 10 = 4 M.L-T. 456 = 

1 Ind. Gas. 384.] 

(44)— Suif by partner for monoy deposited in 
/irm.— Before a partner is enabled to recover 
money deposited by him as his share, the whole 
accounts of the firm ought to be taken and the 

ultimate liability of emhpartnershould be as- 
certained. Kaler Churn Sahoo v. Hvii 
L.all Sahoo, 21 W.R. 300. 


partnership — continued. 

3. Suits relating to Partnership — ctd, 

the inference that it has terminated by some 
cause or other, viz., (1) the books and accounts 
continuing up to a certain date only, (2i the 
business being carried on by one of the part- 
ners only, (3) the plaintiff not taking any part 
in the business, and (4) indents on the firm 
being made in the name of one only. BAKSH 
ILAHI V. ALLA BAKSH, 11 P.R. 1897. 


{i5}—Prehrriinarp decree in a partnership su%t 

appeal not filed tvUhin time—Art. 15, Limi- 
fafion.—A preliminary decree in a partnership 
suit, though not appealed against within the 
period of limitation, may be questioned when 
tho appeal the final decree is preferred 

N R.-Act XII of 1879 dU not alter the exist- 
ing Jaw. Biswa Nath Chaki v. bani kanta 
Dutta, 23 C 406. [F., 29 C. 759, F.B. = 5 C. 
W.N. 617, 56 P.L.R. 1902 = 49 P.R. 1902 
Dxsappr., 29 C. 758, F.B. ■= 5 C. W.N. 617 = 23C. 
406; R.. 13 C. W.N. 493 = 9 C.L.J. 367 = 5 M.L 
T. 360 = 1 Ind. Gas. 86.] 

Partnership-Suit by representative of 
deceased partner to recover assets from surviv- 
%ng partner — Suit for general partnership — Ac- 
count time barred— Effect.- \ suit by the repre- 
eentative of a deceased partner to* recover a 
share in assets received by thesurviving partners 
may be brought, although a suit for a general 
partnership account may be barred by limita- 
tion. Rivet Carnac v. Goculdas Sobhan- 
MULL, 20 B. 19. [Aof F„ 97 P.R. 1910=11 

1911 = 142 P.W.R 1910 = 8 Ind. Gas. 
999 : R., 21 B. 412, 28 M. 344.] 

(47) --S. 253, I.C.A., 1872 — Agreement as to 
shares in partnership — Burden o/proo/.— Where 
one party to a partnership suit does not allege 
any specific agreement as to the amount of the 
shares, but tho other party alleges a specific 
agreement that (ho shares were to be unequal 
the presumption, which exists as to the equa- 
lity of partners’ shares, casts tbe burden of 
proof upon the latter, who must therefore begin, 
JADOBRAM DeY V. BULLORAM DEY. 26 C 

P.R. 1908 = 89 P.W.R. 1908 = 
186 P.L.R. 1908 ] 

(48) -“D*ssofuRon of partnership— Burden of 
proof— S 109. Evidence Act-Evidence of disso- 
Zufion.— Under s. 109 of Act I of 1872, a part- 
nership which once existed will be presumed to 
have continued till dissolution is affirmatively 
proved. But the following facts may lead to 


(49) Written release — Oral agreement add- 
ing to terms of release — ddniissibiZifj — Evidence 
Act (I of 1872), s. 92. — R and tbe defendants 
were members of a partnership and the business 
was carried on under the name and stvJe of 
Nowroji Cursetji & Go. R died on 8-11-1884 
appointing P and B his executors. The ac* 
counis of the partnership business had remained 
unadjusted for many years prior to tbe death 
of R. In adjustment of such accounts, the 
executors, after ex-miining tbe books, etc., of 
the firm, received from the defendants a lump 
sum of Rs. 8,395-11-0 as the amount due to 
the estate of R, and executed a release deed on 
9 ~ 1 1 1885 to the defendants in respect of the 

share and interest of di in the firm. By an 
assignment in writing dated 7—4—1887, the 
executors assigned over to the plaintiff 1/16 of 
the share in the said firm. The present suit 
was brought by the plaintiff (as assignee of tbe 
j/l6 share) to declare his right to the said 
share. He also prayed that an account might 
be taken and hi.s share of the profits paid over 
to him. The plaintiff alleged that the amount 
due to the estate of R bad not been ascertained 
accurately at tbe time the release deed was 
executed. He also set up an agreement among 
tbe partners, at the time of tbe release, to the 
effect that, exclu.sive of the amount due under 
tbe release, tbe executors should receive a J/16 
share in the partner.«hip. The defendants who 
denied the plaintiff’s right to any share in the 
partnership, contended that the share and 
interest of R and his estate in the partnership 
ceased on his death, and alleged that there was 
no agreement to give the executors a share in 
the partnership. They also relied on tho release 
given by the executors and urged tbati under 
3. 92 of the Indian Evidence Act, no evidence can 
be given as to tbe alleged agreement made at 
the time of the release. Held, that, under 
s. 92 of the Evidence Act. evidence of tbe agree- 
ment that the executors should continue to 
have a one-anna share in Che firm was in* 
admissible, because it was inconsistent with 
the written release. Under the release, in 
consideration of a lump sum paid to tbe execu- 
tors, the latter gave up all claims arising out of 
the old partnership. The oral agreement added 
another term as the consideration of waiving 
all claims on the past accounts, to wit,— the 
continuance of a one-anna share in tho partner- 
ship. Such an agreement is an addition to tbe 
terms of a contract which had been rendered 
into writing and was inconsistent with those 
terms. COWASJI RUTTONJI LiMBOOWALLA 
V. BuBJOBJI RUSTOMJI LIMBOOWALLA, 12 

B. 335. 
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(50j — Judgment of High Court — Failure of 
justtce — Right to re-open- Remedy. — \t is im- 
possible to allow the iadgmeot of the High 
Court to bo impugned or the same question as 
was then at issue to be re-opened, on any 
grounds either of additioual evidence, or of the 
Court on the last occasion having lailed to do 
justice, orof tbe expediency of the High Court’s 
doing justice, supposing there had been a failure 
of the same, at the eleventh hour. If there 
has been a wrong conclusion on the original 
evidence, tbe Privy Council is the proper 
tribunal for the appellants to have recourse to. 
Phulram V. Pakruttke Koer, 3 W.R. 
223. 

(51) — Suit by agent of Finn — Power of attor- 
ney giveyi by only one partner — Cty Pro. Code, 
s. 350 .— -Tqis suit was brought by A the agent 
and attorney of certain persons carrying on 
business under the style ot U. & Co. to recover 
a <lebt. Tne power of attorney under which A 
sued Wis executed by B. one of the partners, 
but purported to ho given by the three partners 
who constituted the Firm and not by B for 
himself alone, and under it, A brought the suit 
describing himself as the agent and attorney 
of H & Co. Held that the plaint was no doubt 
informally entitled, but that it was not such 
an error as wjuld have entitled the defendant 
to have the action dismissed, for the plaint 
might have been amended by striking out B’s 
name and substituting the names of the part- 
ners as plaintifle. One partner may institute 
a suit in the names of bis co-p.irtners without 
•their consent, at the risk of having to indemnify 
them against costs if they objected. The power 
of attorney given to A was no doubt informal 
as, though a partner in the ordinary course of 
his business had full power to sign the name 
of the Firm and bind his partners by his act 
as their authorised agent, yet such an agent, 
•unless ho was expressly authorised to 
do so by deed, could not execute a deed 
on behalf of his principals, and as 13 was 
not shown to have authority to enable him to 
execute the power of attorney on beh-vlf of his 
absent co-partners. But this error, having 
reference tos. 350 of the Civ. Pro. Code, would 
not effect the merits of the case. H.V.MILTON 
AND Co. V. Showers, 62 P R. 1873. [I?., 127 
P.R. 1906 = 68 P.L.R. 1907,] 

(52) — Parlnerehip account — Plaintiff to prove 
/lis own case.— Held, that a plaintiff has to 
prove his own case; so, in a partnership suit, 
though the defendant may have been negligent 
in not keeping detailed account and may possi- 
bly bo to blame for not producing books, tbe 
plaintiff cannot succeed, it be has been, at least, 
equally negligent in not keeping up any correct 
detail of the various works undertaken and of 
tbe profft realised therein. BUDHU SlNOH v. 

Bhaqwati Parbhad Baud Ram, lio P.W. 
R. 1912 = 13 Ind. Cas. 878. 

Partnerabisp ~ Money decree against indi- 
vidual partner — Partnership property, if liable 


Partners/i/p— continued. 

5.— Suita relating to Partnership -cfd. 

— Suit by other partners on attachment of 
partnership property — Amendment of plaint in 
appeal— See ATTACHilENT — SUIUECTS OP 
ATTACHMENT, 4 B. HI. 

See Civ. Pro. Code, 0. VIII, r. 6, 0. XX, 
r. 19. 10 A. 587 = A.W.N. 1888, 258. 

See Consideration, 9 B.H.C. 418, 

See COSTS-COSTS OUT OF ESTATE, 16 B. 
615. 

Partnership suit — Costs — See COSTS — 
SPECIAL Cases, 7 c. 423 = 9 C.L.K. 157. 

Joint family— Joinder of party— S<?e LIMITA- 
TION ACT. 1908. s. 22. 76 P.L.R. 1905, P.B.= 
57 P.R. 1905. 

See Limitation act. 1908. s. 22. 12 B.H. 
C. 97. 

See Parties to Suit— General. 25 W.R. 
203. 

Suit for partnership accounts — Joint agree- 
ment — Omission of parties— PARTIES TO 

Suit— adding Parties to Suit, 14 C. 

791. 

Plaintiff in partnership suit seeking with- 
drawal or dismissal of suit— Application by 
defendants to be made plaintiffs — Practice — 

See Parties to suit— Transposition of 
parties to suit, 7 B. 167. 

See Res judicata— Cause of action, 

5 M. 47. 

Money promised as consideration for retire- 
ment of partner, suit for — Small Cause Court 

— See Small Cause Court, Mofussil, 
Jurisdiction of— General, i9 a. 513 = a. 
W.N. 1397, 136. 

Service of summoms on minor defendants — 
Suit-5ce Summons, 2G C. 2G7 = 3 C.W.N. 
261. 

6.— Miscellaneous. 

(1) — Sub-partnership— Documentary evidence. 
— On a question whether a sub-partnership had 
been entered into, tbe validity of which depend- 
ed on an instrument produced in evidence in 
tbe Court below, and upon inspection, as well 
as the evidence in support of it, pronounced to 
be invalid, the Judicial Committee, in confirm- 
ing tbe judgments of both Courts below, were 
of opinion that they were concluded under the 
circum.stanccs of tbe case from entering upon 
tbe examination of the inslruroeut itself, 
though they fully concurred in the opinion 
expressed by the Judge of the Zillah Court, and 
dismissed tbe appeal with costs- NUNDRAM 

Dyaram and others V. Dula-bhaeekur- 

PARAM, 1 M I A. 414. 

(2) — Firm deriving benefit of contract with a 
partner — Liability of firm to be bound by con- 
tract.— k firm obtaining the benefit of a 
contract made with one of its partners is not 
necessarily bound by that contract. SETH 

Ramlal V. Seth Narsingdass, 14 C.P.L.R. 
22 . 
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Par/nersA/p— continued. 

~ 6* Miscellaneous — continued, 

{3) —Suit for accounU—Procedure-Civ Pro 

Code {Act \ ot 1H7T), sch. IV, forms 132 and 133 
Partnership suit^Frariie of suit — Sch. IV, 
/or?>i 113 . In a suit for an account of partner- 
ship transactions, the Judge should follow the 
course pointed out in forms 132 and 133 of 
sch. I\ of the Civ. Pro. Code; and upon deter- 
mining, at the first hearing, whether there had 
been a partnership, what its conditions, 
whether it was dissolved. &c.. be should direct 
accounts to he taken and make a final decree 
after the accounts^are taken. [/?., 20 M. 313.1 
The plaint in a partnership suit must be framed 
on the lines of form 113 of the Civ. Pro. Cede 
accounts taken as prayed therein. 
Ra.,. chunder Shaha V. Manick Chunder 
Banikya. 7 C. 428 = 9 C.LR. 157 !R a 
W.N. 1883, 220.] 

{i}~AdjusUd aocount—Settlenient of basis of 
account Pinal adjustment not signed — Plead- 
ings, want of precision in, if material -Limxta- 
lion—Cross demands in partnership account— 
New cause of action from adjustment—Limita- 
(IX 0/ 1908), sc/i. I, arts. Cl, 115 and 120 

10 AS agreed on the 2nd April, 

IJOo, that a settlement of partnership accounts 
between them should be made upon a certain 
basis, and the final adjustment took place on 
the 20th August. 1908 and entries to that eflect 
were made in the books on that date but not 
signed by the parties, in a suit brought on the 
loth April to recover the amount due on 
such adjustment : HeW-That it was an ad- 
justment which gave rise to a fresh cause of 
action as from date, and whether it was article 
115 or article 120 of the Limitation Act that 
applied, the suit was not barred. When the 
plaint did not specify the day on which the ad- 
jUstment took place, but approximately indi- 
cated the time and proof was furnished of exact 
date at the hearing, /fc/d— that there whs 
nothing in the pleadings which should prevent 
the Judge from arriving at any conclusion on 
the evidence adduced as to the date. Jalim 

Lall JOHURRY, 

IS V* sn 883t 


(5) — Parfwers/iip accounts— Examination of 

original account books by Couri.^The Court 
of Sudder Dewanny AdawJut of Bengal ought 
not to affirm a decree of a Provincial Court in 
a case respecting a balance of partnership 
accounts without examining the original 
account books of the firm, if they are tendered 
m evidence before it. although they were not 
produced before the Provincial Court. BABOO 

Benee Suhaee v.baboo Hurkishen Doss 

2 Knapp 255. 

(6) Suit to enforce article tn partnership 
deed— Suit for dissolution not necessary , — At 
the insiance of one partner, the Court can 
compel the other partner to enforce a particu- 
lar term of a partnership or to restrain its 
breach the same being not substantially open 
to the same objections as enforcing the perform- 
ance of a contract to carry on a partnership 


Psrtnership — continued. 

6. Miscellaneous — continued. 

business. Even without bringing a suit for 
dissolution of partnership such a suit for en- 
forcing of the partnership articles may be 

maintained. Kari Venkatareddi v. 
Kollu Narasayya. 4 M.L.T. 456 = 19 M.L. 
J. 10 = 32 M. 76 = 1 Ind. Gas. 384. (15 M.L. 

J. 142, 18 M. 134. 26 C. 264. R.; 2 M.H.C. 28, 
Cons, d Diss.-, 2 N.W.P. 90. 3 M.H.C, 341, 

1 C.L.R. 545, i?.) 

( f )~~‘Eissolution of— Decree — Money-decree— 
Civ. Pro. Code (XIV of 1882), s. 273.- 
A decree in a suit for dissolution of partnership 

is, for the purposes of execution, to be regarded 
as a money decree. It can be attached but 
cannot be sold: and the only remedy respecting 

it, is the procedure under s. 273 of the Civ. 
Pro. Code, 1882- SiDLINGAYA v. SHANKAR- 
APa, 5 Bom. L.R. 529 = 27 B. 556. 

(8) — Partnership — Dissolution of partnership- 
Liability of retired partner for debts con- 
tracted after .dissolution— Contract Act, 1872, 
245, 264. — A party was charged with lia- 
bility as a partner long after the partnership 
was dissolved by a person who had had no 
dealings with the original firm before its 
dissolution, and was not even aware that the 
parly charged with the liability was a partner 
of the firm. Notices of dissolution were given 
to all concerned. No attempt at concealment 
of the change in the constitution of the firm 
was proved. Eeld ihattbo coniirmlng partners 
being suffered to carry on business in the old 
firm’s name, which did not disclose the identity 
of the retired partner or the maintenance of a 
joint responsibility in a specific contract, was 
no reason to make such person Pablo for debts 
contracted by the firm long alter his retirement. 

S. 264, Contract Act, will not apply to the case 
of a perp^on dealing with a firm for the first 
time after a change from its original consti- 
tution, 90 as to make a guondatn partner 

liable. Chand Mal v. Ganga Ram. 78 P.R. 
1903. (8 C. 678, 7 C W.N. 441, 25 A. 1. « 

M. 492, i?.) 

(9) — Mortgage of revenues of village executed 
by a firm — Suit by partner against co-partners 
for his share of assets — Attachment against 
estate in execution — Suit by mortgagee for remo- 
val of attachment. — The question in this case 
related merely to the consiruction of a mortgage 
deed by which the revenues of a village were 
mortgaged by a firm in which the respondent 
was a partner. By the mortgage-deed it was 
stipulated that the holders of the mortgage shall 
station a mehta or clerk of tbeirown in the said 
village for the purpose of making the collections, 
so long as the property remained in mortgage, the 
mehta was to receive his salary from the mort- 
gagors. The instrument was executed on ao- 
oountof thepartnersbip of which the respondent 
was member, so that, though he had not himself 
executed it, he was cognizant afterwards of its 
execution, and was bound by its contents so ^ 
to be considered as being a mortgagor. Tbi& 
respondent, having obtained a decree against 
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Partnership— cont'muQd. 

■ 6.— Miscellaneous — continued. 

bis co-partners for his share of the assets of the 
firm, got attachment to issue against the estate 
in execution of his decree. Thereon, the mort- 
gagee instituted the present suit for the remo- 
val of such attachment. Their Lordships were 
of opinion that, on the facts in evidence, actual 
possession should be deemed to have been taken 
by virtue of the mortgage and that the transac- 
tion was valid up to the time of the notice of the 
respondent’s claim, because until the attach- 
ment was executed there was no notice to the 
mortgagee of any adverse claim on the part of 
the respondent. But. when the attachment 
was placed on the village, the mortgagee had 
notice of the adverse claim so that if. after that 
time, he permitted the mortgigor to receive any 
portion of the profits of that estate, then he 
ought, with respect to the monies so received, to 
be postponed to the respondent who wa'» to Le 
regarded as a second incumbrancer, only from 
after his having proceeded to enforce bis claim 
by attachment and not before. JUG.fRRWUN 
D.\8 Keeka Shah v. Ram Das Bui.irookun 
Dabs, 6 W.R. P.C. 10 = 2M I A. 487. [Appl.. 
12 C. 389, 2G M. 6G2; R.. 19 M. 471; D., 7 Ind. 
Gas. 808 = 8 M.L.T. 2o3.] 

ilO)— Creditor of Oie partnership executing a 
decree against one of the partners — Receiver . — 
One of several partners in a trade, who pays 
money on account of his co-partners, cannot 
maintain an action against them for contribu- 
tion on the ground that be made such contri- 
bution not voluntarily but by compulsion of 
law. But when once the decree diss-^lviog the 
partnership is passed and a receiver is appoint- 
ed to take the account of tho partnership and 
to pay its debts, tho creditor of the partnership 
should not execute his decree against any of tho 
partners bub must go to the Court which has 
appointed tho receiver and take its directions. 
SiDLINQAPPA v. SHANKARAPPA, 5 Bom. L.R 

912 = 28 B. 176. 

(lU — Provision in partnership deed regard' 
ing succession of partner's nephew on partner's 
death — Partnership terminable at will, and not 
foraterm. — Where a deed of partner.ship provides 
that, on the death of one of the partners, his 
nephew should act in his stead, heUi, that the 
provision did not constitute the partnership as 
one for a term intended to run during the life- 
time of the partner, but only a partnership 
dissoluble at will. SAMI AYYANGARv. SRINI- 
VASA AYYANGAR. 4 M.LT. 478=19 M.L J. 
77 = 4 Ind Cas. 618. 

(12) — Arbitration, submission to — Submission 
to arbitration by some members — Other members 
not bound by s«6inission. — One of several 
partners inaparinersbip cannot bind the others 
by a submission to arbitration oven of matters 
arising out of the business of the price. It is 
DO part of the ordinary business of a trading 
firm to enter into a submission to arbitration. 

DatoOBHOY v ValLU, 1 Boro. L.R. 828. 

IIS)— Advances by partner — Rights regard- 
ing the advances made by him to the partnership 


Partnership — continued. 

6. — MiscellaDeous — continued. 

— Account — Plaintiff's death— Defendant be- 
coming plaintiff— Practice and Procedure.— D, 
is not permissible to one partner to sue his 
co-partners for money lent by him to a 
partnership of which they all are members, be- 
cause the advance made can only form an item 
in the partnership account. A firm, owned by 
a Joint Hindu family consisting of a father and 
son. plaintifi and defendant 2, made advances 
to a partnership of which defendant 2 was 
one of the partners. Plaintiff brought a suit 
to recover the advances made from all the 
partners and the surety including defendant 2. 
Tho lower Court passed a decree against the 
defendants. One of the partners and the surety 
preferred an appeal to the High Court ; and 
while the appeal was pending plaintifi died. 

1 At this, defendant 2. who thereby became the 
sole owner of the firm, was substituted in 
plaintiff’s place : Held, (K that the fact that 
defendant 2 was partly interested both as 
creditor and debtor rendered the suit unmain- 
tainable so far as bis share was concerned, but 
it could not stand in tbe way of tho Court’s 
adjusting tho rights of the parties in accordance 
with the rule of justice, equity and good 
conscience. (2) that as defendant 2 became 
tbe sole creditor and sole plaintifi owing to 
plaintifl’s death pending the appeal, be was 
entitled only to such relief as would have been 
possible and he occupied that position at the 
institution of the suit ; that, therefore, defend- 
ant 2 was only entitled to credit in the partner- 
ship account bis share as well as the share 
which descended to him at plaintiff’s death bub 
not entitled to any decree in the present suit 
either against tbe partners or the surety. 

Rustomji V. Purshotamda.s, 3 Bom. L R. 
227 = 25 B 600. 

(14)— 5o/:cifor’s lien — Costs — Partnership suit 
— Assefs of partnership in the hands of Receiver 
— Solicitors' costs entitled to prejereme over cre- 
ditor's claim — Creditor should not issue execu- 
tion against assets, but to ask for charging order 
— Practice and procedure. ~\y hero there are 
assets of a partnership in tbe hands of a 
Receiver appointed in a partnership suit, tbe 
solicitors engaged in that suit are entitled to 
ask for a charge on those assets in priority to 
tbe creditors of the partnership. A creditor of 
a partnership, tbe assets of which are in the 
hands of a Receiver appointed by the Court 
should not issue execution against the as.sots; 
but bo should ask tbe Court (or a charging 
order in his favour. A. HAJI ISMAIL AND CO. 
v. Rabiabai, 11 Bora. L.R. 1062 = 34 B. 484 = 

4 Ind. Cas. 135. 

In elephant-catching business— Whether falls 
under «. 4, Companies Act — See ACT VI OF 
1882, fl. 4. 13C.W.N. G38 = l Ind. Cas. 655. 

Interlocutory order in — Suit, not a final 
decree or order— See APPEAL TO PRIVY 
COUNCIL— OASES WHERE APPEAL LIES OR 
NOT, 6 B. 260. 
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Partnership - continued. 

6.— Miscellaneous— co7iiinwerf. 

Unascertained interest in a— Court-sale— 
Validuy-See ATTACHMENT-SUBJECTS OF 
attachment. 13 M. 447. 

See Burden of proof — Debtor and 

CREDITOR. 3 N.W.P. 129. 

dissolution oi two partnerships — 
Misjoinder — See CiV. Pro. CODE 1908 O IT 
r. 3. 3 S.L.R. 108 = 4 Ind. Cas. 600- 

Suit for money on taking accounts of a 
dissolved— not to be decreed for defendant but 
dismissed though something was found due to 
defendants — 5ceClV. Pro. CODE, 1908 0 XX 
rr.^15 and 19. 3 A.L.J. 233=A.W.N. 1906, 

Partnership with excise licensee— Legality of 

partnership— CONTRACT ACT 1872 s 23 
IIC.P.L.R. 62. 8. 


Agreement of, entered into by licensee under 
Excise Act XII of 1896, whether v^Ud-See 
Contract act. i872. s. 23. 114 P.R. pjoe. 

Suit for recovery of debt duo to— Debt accrued 
due when a deceased partner was alive-Neces- 
sity of representatives of deceased partner as 

^872. s. 45, 10 

t'.it. lyoo. 

See CONTBACT ACT, 1872, s, 178, LBR 
1872—1892. 314. 

II. 11. 

I'Z, XL/. J O? . 

See Dormant partner, lOEom. l.r. 8U. 

*872. S. 92 (4), U.B.R. 
1902 — 1903. Vol. II, Evidence 5. 

See Execution of decree — Miscel- 

LANEOUS, U.B.R. 1897—1901, Vol. II, 431. 
Proved— Dismissal of suit for non-joinder 

—oee High Court, Jurisdiction of— 
Bombay, 11 Bom. L.R. 273 = 34 B. 13 = 3 lad 
Cas. 837. 

Appointment of receiver— Injunction against 
defendant— Partner collecting partnership debts 
See limitation act. 1903, s. 15. 8 M. 229. 

Part payment by one partner, whether keeps 
alive debt against other partners— Authority to 
pay, necessary— See Limitation Act 1908 
s. 21 cl. 2, 6 M.L.T. 102 = 2 Ind. Cas.’309 = 
32 M. 421. 

Mahomedan Law of — Resemblance with 
English Law— Eflect of death of partner-See 

T inheritance. 5 M.L. 

Suit for partition and for dissolution of — See 
MULTIFAKIOUSNESS. 5 M.L.T, 117 = 19 M.L. 

J • 102 • 

Suit by some partners for dissolution of 
partnership — Opposition (jy other partners- 
Order of reference by consent — Subsequent 
suit by defendant partners for damages — Main- 
tainability— See RES Judicata —Parties 

12M.L.J.445. 


ParrnersA/p— concluded. 

6. Miscellaneous — concltided. 

Death of a partner — Insolvency application 
by surviving partners, if vests in the official 
assignee- 5ee St. 11 AND 12, ViC., C. 21, s. 7, 
6 M.L.T. 188 = 3 Ind. Cas. 163. 

Suit for account of partnership-Suit by son 
of Muhammadan partner— 5ee SUCCESSION 

Certificate act. 1889, s. 4 (i) (a). 22 JL 

1 ■ 


Part-payment. 

See Limitation act, 1908, s. 20. 

satisfaction, if mortgagee hound U) 
accept. A mortgagee is not bound to accept any 
sum in part-satisfaction of his decree. RAM 
Kamlessuri Pershad Singh v. Sukhan 
Singh, 7 C.W.N. 172. [R., 10 C.L.J. 91.j 

(2! H'indu iaw— Joint family — Bond in 
favour of one member of an undivided family 
for himself and others — Practice — Procedure . — 
A member of a joint Hindu family can sue on 
a contract which be has taken in his own name 
especially when it does not purport to have 
been obtained by him on behalf of any other, 
but himself. The question whether payment 
to anj’ member of the family will be binding 
on the member who takes tbo contract in his 
own name seems to depend upon the facts of 
each particular case. The promisee under the 
contract will be, as regards the promisor, the 
only person entitled to payment. It cannot 
be said that a part payment to any member 
of the family is by itself necessarily binding on 
the promisee. It lies on the promisor to show 
that bis payment to a third party is binding 
on the promisee. GuruSHANTAPPA v. ChaN- 
MADLAPPA, 1 Bom. L.R. 556 = 24 B. 123. 

Where— is pleaded to take a case out of the 
bar by limitation, the Court ought to find 
whether the payment was on account of princi- 
pal or on account of interest— CiV. PRO. 
Code, 1908. 0. XVIII, r. 13. 9 O.W.N. 418. 

By a guardian extends the period of limita- 
tion against his ward — See LIMITATION ACT. 
1903, S9. 19 and 20, 3 Bom. L R. 817 = 26 B. 
221 . 

Part performance of contract. 

Doctrine of— See PARTITION— GENERAL, 6 
Ind. Cas. 346 = 12 C.L.J. 25. 

Lease — Doctrine of— See TRANSFER OF 
Property act, 1882. ss. 4, 105, i07, 5 Ind. 
Cas. 562. 

Party Wall 

{l)—Tenancy'in-common. — When the precise 
extent of the land which originally belonged 
to each party can be ascertained, the presump- 
tion in favour of a tenancy in common gives 
way to the inference that each party owns that 
moiety of the wall which stands upon his own 
land. The strip belonging to each owner is 
subject to an easement in favour of the other 
owner to have the whole wall maintained as a 
party-wall. PURSHOTUMv. KHIMJI, 7 Bom. 

L.R. 228. 
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Party Wall — concluded, 

(2)— Beams, insertion of, in the party wall— 
Posts, imertion of, in the party-wall.— Vfhete 
one of the owners of a party-wall in construct- 
ing bis house inserts beams and pillars into his 
side of the wall, the other owner has a right to 
complain only if the alleged acts amount to 
his ouster or to a destruction of the partv-wall. 
Kalishanker V. BAI Keshi, 6 Bora' L.R. 
682. 

See CO-SHARERS— ENJOYMENT OF PRO- 
PERTY BY CO-SHARERS. 19 M. 33. 

Party. wall, raising of. under the terms of an 
agreement— See Deed— CONSTRUCTION OF 
Deeds. 2 Bom. L.R. 211 . 

Building loises of contiguous sites— Under- 
taking of liability for the cost of— Common 
covenant — Right of lessees to enforce inter se 

—See Lease— General. 6 B. 52S. 

Partition wall with drain for passage of 
water — Continuous and necessary easements, 
grant of, by implication — See PRESCRIPTION 

“Easements — Water, right concern- 
ing. 14 B. 452. 

Holders of adjoining plots of land for build- 
ing, liability of, in respect of party walls — Suit 
not maintainable for declaration of ownership 
of wall and for injunction — Order amounting 
to decree within the meaning of s. 2 of the 
Civ. Pro. Code, right of appeal from — See 

Right OF suit— Building, suit to res- 
train, 9 B. 183. 

Interference by one mortgagee with another 
— Opening of shut up door in common partv- 
wall— Duty of mortgagee— TRANSFER OF 
Property act, 1882. s. 76. 16 a. 386 = a.W. 
N. 1894. 129. 

Pass-Book. 

(1) — Pass-Book, credit entry by a banU in. — 
Credit given in a pass-book binds the banker, 
if on the faith of such credit the customer has 
altered his position, as by drawing on the 
credit, etc., for, by entering the sums to the 
customer’s credit, they lead him to suppose 
that they have received (hem on bis account. 
When, however, there has been no such altera- 
tion. the banker is allowed to show that the 
entries wore made by mistake; for the pass- 
book is only priirm facie evidence against him. 
Mowji V. National Bank of India, 2 Bom. 
L.R. 1041*23 B. 499. 

Pasaengera. 

See Railway Company. 

Injured by negligence of a Railway Company 
Negligence, 1 Bom. L.R. 254 = 24 B.i. 

Passenger Ships, Native Act- 

See ACT XXI OF 1858. 

See ACT VUI OF 1876. 

Past Services. 

Value of, when set up against an alienation 
— See Contract— Miscellaneous, 5 M.L. 

T. 140 = 19 M.L.J. 62. 


Pasturage, Right of. 

(1) — Nowabod mehals— Sub-lease— Pastur- 
age lands. — Sub-lease of Nowabad lands, with 
a stipulation as to acknowledged pasturage 
land.s being rent-free, allows of rent being de- 
manded from 6ona fide pasturage lands not 
acknowledged at the time of the sub-lease. 
alimoodee V. Suffer ali, 1 W R. 259. 

Pasturage right, grant of, independently of 
interest in land— Sec Ben. ACT VIIl oP 
1885, ss. 144. 184. 193, scb. HI. art. 2. 7 C 
L.J. 152. 

Right to free pasturage- See BOM. ACT I OF 
1865, s. 32, 2B. 110. 

Free grazing lands set apart by Government 
for village cattle— Disposal of part of such 
lands by Government— Extent of right of pastu- 
rage in Government waste lands- Relative 
rights of villagers and of Government, how far 
within Civil Courts’ jurisdiction — See JURIS- 
DICTION OF Civil Courts, 21 B. 664. 

Extent of tenant’s rights of free pasturage — 
Landlord and Tenant— See LANDLORD AND 

Tenant— General. 31 c. 503, P.c. = 3i i. 

A. 75 = 8C.W.N.425=14 M.L.J. 152. 

Provisions of statutes, the Crown how far 
affected by — S. 26 of Limitation Act not appli- 
cable to the Crown— Rights of pasturage 
claimed as against Government — Profits a 
prendre, rule of English Law regarding— Acqui- 
sition by custom or prescription — See LIMITA- 
TION ACT. 1908, 8. 26. 14 B. 213. 

Rights of pasturage— In Zaraindari waste- 
lands— Right of Zamindar to reclaim— See 
WASTE LANDS, 19 A. 172 = A.W.N. 1897, 35. 

Pasture Lands. 

See Chariramna Holdings, I4 C.w.N. 

372 = 5 Ind. Cas. 783. 

Right of Inaradar to enclose — See INAMDAU, 

3 B. 1J7. 

In a suit for possession of land by landlord, 
the fact of theland being— raises a presumption 
in favour of plaintiff that it is mal, and not 
lahhiraf land — See LANDLORD AND TENANT, 
— Miscellaneous, lo C.W.N. 434. 

Pasture ground— See STAMP ACT, 1879, 
sch. I, art. 5 (c), 13 B. 87. 

Pasture, right of — Over waste land— Pres- 
criptive right — See Waste Land, 7 M.L.T. 
380. 

Paswal Gujars. 

(1) — Paswal Oujars of tahsil Kharian, 
Gujarat District— Gift by childless proprietor 
to sister's son — Custom. — Among the Paswal 
Gujars of lahsil Kharian, Gujarat District, 
there was no custom by which a childloea pro- 
prietor could make a valid gift of bis ancestral 
land or any porliou thereof to bis sister's sod 
without the consent of the donor’s male colla- 
terals. In the absence of a general custom, 
such proprietor could not, in the presence of 
brother’s sons, make a valid gift of bis land or 
I any portion thereof to bis sister’s son when 
1 that son from infancy bad been brought up as 



1215 


THE ALL INDIA DIGEST. 


1216 


PaBwal Gajars— conciudei. 

a SOD in the donor’s hocse. Nurdin v. SAHIB- 
ZADA. 18 P R. 1880. [i2.. 51 P.R. 1883, 127 

P.R. 1883, 53 P.R. 1889. 128 P.R. 1890. 92 
P.R. 1891, 140 P.R. 1893, 67 P.R. 1901.] 

Pat. 

And Natra marriages — Chhor Chithi— 
Inheritance. See HINDU Law— MARRIAGE 
1 B. 97. ’ 

Patelki Vatan. 

Suit for partition of vatan property— Family 
Custom of primogeniture set up— Deshmukhi 
vatan, impartible nature of— Patelkhi vatan 

partibility of— See Hindu Law— CUSTOM 10 
B. 598. 

Patent. 

See ACT XV OF 1859. 

il)—Vseful invention— Act XV of 1859, s. 25 

— Limitation and piracy of patented machine 
test of iindivg-~PntenUd machine improvement 
of — l^ovel combination — Infringement of Patent 

— Injunction — Suit for account of profits and 
damages— Election betiveen the two reinedies.— 
The fact that a machine has been improved 
several times since the original patent was ob- 
tained is no argument against its being a 
useful invention within s. 25, Act XV of 1859 
(Canniw( 7 /orj v. Nuttal, L R. 5 H.L. 205. F.) 
In deciding whether a machine patented as an 
entire invention, is an imitation and piracy of 
another machine previously patented as an 
entire invention, the question is, is the later 
patented machine substantially the same as 
the earlier one ? The fact of considerable differ- 
ences existing in the several parts of the two 
maebines will not prevent the later machine 
from being as a whole a copy of the earlier one; 
even where an exclusive privilege might have 
been acquired had the alterations in the later 
maebine been claimed as improvements on the 
earlier one {Clark v. Adie, 2 App. Cas. 315, F.) 
Where a patent has been obtained for a 
machine which the patentee subsequently 
somewhat improves, a subsequent specification I 
claiming the improved maebine as a novel com- 
bination is bad though the improvement might 
be claimed and protected as such. Where a 
new arrangement of the parts of a machine is 
claimed as an improvement, the arrangement 
must be clearly described in the specification. 
The mere substitution of one mechanical equi- 
valent for another already in use will not be pro- 
tected. Where a case of infringement of a patent 
has been made out, an injunction will follow as 

a matter of course. A plaintifi cannot pray for 
an account of profits and for damages. He 
must elect between the two remedies. If the 
plaintiff elects to take an account of the profit, 
such accounts will only be carried back to the 
period of one year before the filing of the plaint 
in accordance with Act IX of 1871, sch. II, 

cl. 11. Kinmond v. Jackson, Kinmond v! 
Lawbie, 1 C.L.R. 66. 


concluded, 

{^)~Manufacture outside— Sale within the 
place of privilege— No infringement. — Where an 
exclusive privilege is acquired for the process 
or rnanner of producing bricks and not for tbe 
bricks so produced, a sale by a third party 
within tbe limits of exclusive privilege, of 
ricks manuf.ictured by the said process out- 
side those limits will not amount to an infringe- 
ment of the patentee’s rights. HIRANAND v. 

I H.ari Ram. 24 P.R. 1896. 

, ^^f^i^ffement of Patent — Amount of 
damages- ^Specification of places and breaches— 
Acts amoiinhng to infringement, -'The fact that 
10 the specification filed under Act XV of 

1859 only some places are mentioned does not 

give a license to a person to infringe the right 
in other place? not mentioned therein. Evi- 
dence of breaches in addition to those entered 
in the schedule prescribed by s. 34 may be 
^ken into consideration in assessing damages. 
The buying of portions of machines from 
licensed persons and putting them together 
and the buying of rollers and whole machines 
from unlicensed persons are acts constituting 
infringement. Lala GANDA Mal v. MESSRS 

AND James Mylne, 

115 P. R. 1889. 

(4) Patent, injringement of — Injunction, 
to restrain infringement of patent.— Hhe plain- 
tiff, a patentee of a cane-crushing mill, brought 
a suit for an injunction to restrain infringe- 
ment of his patent by the defendant. The 

defendant contested the suit, but the District 

Judge granted the injunction. Before the 
Appellate Court the defendant admitted the 
' validity of the patent and that he had in- 
fringed it and undertook not to infringe it 
again. Held, that as there was a danger of 
future infringement an undertaking was not 
sufficient and tbe plaintiff was entitled to the 
injunction granted by tbe Court. BISHUN 

Datt V. G- L. Perfect. 7 O.C. 103. 

Grant of patent when justified— ACT 

V OF 1888, S3. 4, 30, 17 A. 490-A.W.N. 
1895, 113. 

Trade-mark, infringement of — Colorable 
limitation — Injunction— INJUNCTION- 
SPECIAL Cases, I7 b. 584. 

Infringement of patent — See REVISION- 
GENERAL, A. W. N. 1892. 62. 

Patil. 

Appointment by Collector, of one of several 
co parceners to officiate as Patil — Presumption 
as to adverse possession — 5ee BOM. ACT XI 
OF 1843, 1 B. 533, Note. 

Patoidar. 

Apportionment of compensation money bet- 
ween Zemindar and patnidar — See ACT X OF 
1870, 7 C. 585 = 9 C.L.R. 227. 

Amount of compensation under Act X of 
1870 — Apportionment between Zemindar and 
—Principle— ACT X OF 1870, 14 C. 749. 

See ACT I OF 1894, 7 C.W.N. 130. 

See Ben, act VI op 1870, 4 O.W.N. 814. 
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See Bem, act VII OF 1876, ss. 38, 79, 24 C. 
404. 

Rellnquishmoot by — Adverse possession against 
patnidar— See LIMITATION ACT, 1908, art. 144, 
26 C. 460. 

See Ben. Regulation Viil of 1819. 3 B. 
L.R. 48. P.C. = 13 M.IA. 160 = 12 W.R. 43. 
P.C. 

Patni Taluk. 

(1) — Re< 7 . VIlI of 1819 — Purchaser of under- 
tenure— Decision against defaulting pulnidar 
— Res judicata.— In the oise of a person pur- 
ohasing an uoder-tenare sold at tho suit of the 
landlord the purchaser is entitled to acquire 
rights higher than an ordinary purchaser by 
private contract only to the precise extent to 
which such privileges are conferred by express 
terms of law. The purchaser of a pulnee 
talook is not entitled to set at naught all 
decisions arrived at against the defaulting 
putnular. TARAFRASAD MITTRA v. RAM 

Narsing Mittra. 6 B.L.R, App. 5 = 14 W R. 
283. [ExpL, 12 0. 82; B-, 34 C. 868.} 

See BEN. Reg. VIII OP 1819. s. 8, 9 C. 619 
= 101 A. 19=13C.L R. 34, P.C. 

Patni Tenure. 

Sec Sale— Sale for arrears of Bent. 

(1) — Patni lease, construction of — Covenant 
incontravention of the rule against perpetuities — 
Contingent covenant in a lease, when operative. 
— Where a lessor by a putoi pattah, after leas- 
ing a mouzah, exempted from its operation 
certain lands, and covenanted that, on certain 
contingencies happening, the lessee should 
acquire a right thereto as putnidar, but no time 
was specified within which the contingency 
was to happen in order to vest the right in the 
putnidar ; Held, that such a covenant was 
void as ofionding against the rule against per- 
petuities, even as between tho parties to the 
covenant. ANATH Nath Maitra v. Kumar 
Keshab Chandra Roy, 14 OWN. 60i = 5 
Ind. Cae. 487. (16C. 71, P.C., 24 M. 449. 5 

C.W.N.343, R.) 

{2)-Reg. VUIo/ 1819, s. U. ci. 1— Putni 
lease — Construction — Sale of portion of putni 
tenure— R\ght of auction-purchase. — Where a 
putni lease contained certaiu words to the 
efleot that the putnidar could give no dur- 
putneeoi viohurruri at jumma leas than the 
jumma of the putni, held that it did not confer 
any such power as that described in cl. I, 
B. 11 of Reg. VIII of 1819, by which the right to 
make incumbrances has been expressly vested 
in tho putnidar. A portion of a pulni-tenure 
cannot be sold under the provisions of Reg. 
VIII of 1819, and therefore tho auction-pur- 
chaaot of such portion under tho provisions of 
that law would acquire nothing. If^by the nale 
hehas acquired any of the rights of the pulnidar, 
he is bound by the acts of the putnidar who 
gave the lease. MOHADEB MUNDUL v. H. 
COWELL, 15 W.R. 445. [Expl, 20 W.R. 
276; Appr., 22 W.R. 60.] 

0. VU— 77 
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(3) — Suit for registration of name— by se- 

putnidar against dur-putoidar. — A suit by a 
se-putnidar to compel a dur-pulnidar to register 
his name in his sherista as transferee of a se- 
putni tenure is not maintainable (24 0. 642, F.), 
It is open to a se-putnidar to sue for a declara- 
tion of bis rights as the tenant of the dur-pul- 
nidar. MOTl Lal SinOH v. SHEIK Omar 
ALI, 3 C.W.N. 19. [R.. 13 C.W.N. 1110, j 

(4) — Transfer without Zemindar's consent — 
Effect of partial transfer. — A putnee talook re- 
mains whole and entire unless divided by an 
act of the Zemindar or by an act recognised by 
him. A putneedar may generally transfer his 
tenure without the consent of the Zemindar, 
but he can only do so in solido ; and though the 
transfer of a portion of the putnee may perhaps 
be not altogether void, it can have no other 
operation than to create some kind of under- 
tenure betweeu the transferor and the transferee, 
and can in no way afiect the existence of the 
pulnee in its entirety or the rights of the 
Zemindar. JUDOONATR SHAHANA v. JADUB 

Churn Thakoor, 11 W.R. 294. [D., 8C.L.J. 

554.] 

(5) — Putnee- paffa — Suit as ijaradar for rent 
— Regular suit. — A putnee tenure as regards a 
share therein cannot be got rid of by one of the 
several grantors of the putnee patta by a suit 
for rent as ijaradar of that share against the 
ryots. The putnee should be upheld until it. is 
set aside by a regular suit. RAJ CHUNDER 

Roy Chowdhry v. unnoda Pershad 
MOOKERJEE, 17 W.R, 221. 

(6) — Putnee — Conduct of putneedar — Can- 
cellation of original lease: — Where a putneedar 
made separate payments of rents to the sharers, 
registered bis name with each of them and was 
prepared to enter into a fresh engagement with 
tho plaintiff, who was one of them, all these 
facts did not amount to a cancellation of the 
original lease and substitution of a new lease. 

Sham Chand Mitter v. Jugout Chunder 
Sircar. 22 W.R. 50. [Appf., 22 W.R. 541.] 

(1) — Landlord and tenant— Suit by Zemindar 
against both for setting aside putnee — Decree — 
Satisfaction by leuani — Effect. — Where a put- 
needar and his tenant were defendants in a suit 
brought by tho Zemindar for setting aside the 
putnee and a decree was passed under which 
both wore made liable for mesne profits which 
the tenants paid out of bis own pocket, held, 
that the efiect of the payment was to cancel 
all relation of landlord and tenant between 
them, and to give the tenant the right to 
receive back wbat be had paid to the zemindar. 
rakhal MONEE DOSSEE V. brojendro 
Gopal Roy, 23 W.R. 303. 

(0) — Setting aside of putnee.— A putnee 
fraudulently created may be set aside as invalid 
notwithstanding the acquiescence of tho sub- 
sequent mortgagees. JOTENDBU MOHUN 
Tagore v. Brojo Soonduree Dabee, l 
W.R. 362. 

(9) — Suit to set aside sale of putnee by widow 
— Szibsequenl collusive sale for arrears of rent— 
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in possession under title from widow, 
rights o/.— Plaintiff a'leged that a putnee 
beloDged m equal shares to his maternal grand- 

grand-uncle, that on 
the death of the former, his widow succeeded 

to his moiety and afterwards sold it to the 
defendants Plaintiff sued to set aside the 
above sale by tlie widow and a subsequent coUu- 
sive sale under Reg. VIII of 1919, the defen- 
dant having fraudulently allowed the tenure 

purchased it 

himself at a sale under the Regulation. The 
mam issue to be tried was whether the 
defendant held possession under a title from 

the maternal grand-mother or not previous to 

the pufnee sale, or did acquire his original 
title only from that sale; because, if the 
defendant was in possession under a title from 
the widow, his subsequent purchase at the auc- 
tion sale. SIX years before the death of the 
widow, on account of non-payment of rent 
would not create a new title as against those 
claiming through the widow, especially when 
according to the plaintiff, the defendant at 
farst allowed the putnee to fall into arrear 
^d then fraudulently purchased it himself 
WOMESH ChuNDER MOOKERJEE v Bisl 
SESSUREE DaBEE. 6 W.R. 8. 

o up of tenure — 

bull by patneedar-Registrations of share- Act X 
of 1859, S.27. — A putneedar is not bound to split 
up the tenure and to record separately the jum- 
ma payable by the holder of a share. Before 
the holder of a share can sue ^ putneedar to regis- 
ter his share, he should make an application to 
the putneedar for registration of his share under 
8. 27, Act X of 1859. BHOOPUTEE Roy v 

Uaibica Churn Banerjee, 17 w. R. 169 ! 

[i2., 13 C.L.J. 613 = 9 Ind. Cas. 1001 = 16 
C* W. N. 61.1 
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(14) Putnee tenure — Arrangement between 
a former proprietor and the putneedar— Vali- 
dity as against the present proprietor— Held that 
e proprietor for the time being is not bound 
y a former proprietor’s arrangement to allow 
the putneedar to pay his rent direct to tho 
Collector. MUDDUN RIOHUN ShaHA v. SOO- 
KOilOYEE Chowdhrain. W.R. 1864. Act X, 

(15) -^cfVIII (B.c.) of Putnee 

t^lookdars— Under-tenant— The term ‘under- 
tenant ’ is wide enough to include a 

talookar and s. 46 of Act VIII (B.C.) of 1869 
applies to putnee talookdars. ThakoorDOSS 

Mr. MOHUN MOOKERJEE, 

cZ W • A. 431. 

(16) Putnee lease — intermediate taluks— 
Mercjer. Where a putnee was obtained at a 
time when there were some taluks inexistence 
undera mortgage, and the zemindar subsequent- 
ly bought in the rights of the talukdars; held, 
that the putneedar could not claim to collect 
rents directly from the tenants in respect of 
such taluks, in the absence of a stipulation 
that the zemindar should put an end to the 
taluks in order that the plaintiff may have the 
benefit of collecting rents directly from the 
tenants. The putnee having been created 
prior to the cessation of the mortgage interest, 
the latter could not have passed under the 

putnee. JOORA GAZEE v. ABOO KHALIFA, 21 
W.R. 427. 


( 11 )— S;t66£2if of endowed property— Powers of 
alienation.— The creation of a piitni by the 
shebait of an endowed property is not absolute- 
ly null and void. Such an alienation under 
special circumstances of necessity will be valid 

Tayubunissa bibi V. Kuwar Sham 
KishoreROY, 7 B.L.R. 621 = 15 WR 2*28 
[R.. 5 B. 393, 19 B. 271. 25 A. 296.] 

^ (m— Putneedar— Payment of rent in equal 

shares to two ownersof Zamindari-Division — 

Where the putneedar is one individual who 
holds hi8 putnee by paying rent in equal shares 
to the two owners of the Zamindari. the division 
of the putnee is the joint act of the putneedar 
and the Zamindars, and is as if each of the 
Zamindars had granted to the same person his 
share in the putnee. MONOilOTHONATH Dey 
V. GLASCOTT, 20 W.R. 273. [D., 8 C.L.J. 
554.] 

(13) — Putnee lease by zemindar — Interest of 
zemindar— Lakheraj,—\ zemindar giving his 
estate in putni lease is entitled to challenge 
the right of another who asserts a lakheraj title 
adverse to him. OKHOY Ram Janah v 
SYUD Mahomed hossein, w. r. 1864, 212 ] 


(17) Plea of purchase and putnee settlement, 
onus of proof on defendant — Viheu a defendant 
admits that the disputed property belongs to 
the plaintiffs but pleads purchase and putnee 
settlement, inasmuch as be resists the plaintiffs’ 
right to enter on their own estate, the burden 

*3*3 case lies upon the defendant. 
When the defendant, however, sets up, and 

proves by evidence, which is in itself credible, 

the creation by the plaintiffs of an inferior 
tenure which entitles him to hold the estate, 
he has discharged himself of that burthen, and 
it then lies on the plaintiffs to displace or 
explain away that evidence. OPENDRO 
Narain GHOSE V. Ba.ipayee Rajah-Kb 
SHUP CHUNDER DEB, 6 W.R. 25. 

iy^)~’P(xrtit\on — Putnee. — In this case the 
Privy Council agreed with the Lower Courts in 
declaring the respondents’ absolute title (under 
a final decree in a partition suitl to an estate- 
unencumbered by any putnee rights in the 
appellants. PROSONNO GOPAL PAL CHOW- 

DRY V. BROJONATH ROY CHOWDRY. 26 W.R. 
93. 

(19)— Patni tenure — Alienation.— The term 
''patni talook ” prima facie imports a heredi- 
tary tenure (S.D.A. (I8O61. 139, 3 W.R. Act X, 
Rul. 127, i2.] A tenure in the nature of a 
patni talook is, by its very nature, alienable; 
the zemindar parting with all control and 
interest except as regards an annual rent, and 
his interest only requiring that the talook 
should be kept whole and entire Where a pote- 
lah granting a patni talook contained clauses 
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prohibiting the transfer of its lands by sale or 
gift, the clauses were construed as intended to 
prevent alienation, not of the entire talook. but 
only of portions of the land. Tarini CHARAN 

Ganguli V. John Watson. 3 B.l.R. a.C. 
437 = 12 W.R. 413. 


(20 )) — dct X of 1859, s. 23 (6) — Disj?ossession 
of tenant — Buying in by Government at re- 
venue sale of putnee lalug — Sale of taluq — 
bought in — Rights of purchaser — Revenue Sale 
laws—Sale Law before 1822 and after Reg. XI 
of 1822 — Where tenants are dispossessed of their 
lands by a zemindar who disputes their title, 
the proper remedy is to sue under Act X of 
1859. LH..23 W R. 460; D., 20 W.R. 455.] 

An hereditary, transferable putnee taluq, creat- 
ed subsequent to the perpetual settlement, 
and held at a fixed rent, was sold by Govern- 
ment in the year 1835, for arrears of revenue, 
and the Government itself became the pur- 
chaser at such sale. No steps were taken by the 
Government under Beng. Keg. XI of 1822, to 
cancel or destroy the talookdary tenure, but, on 
the contrary, the Government, after reducing 
the tenure from a taluq at a fixed to a variable 
rent, made various settlements with the talook- 
dars as late as 1802, agreeing to preserve their 
rights. The Government afterwards sold the 
taluk subject to the rights of the lalookdars. 
Held that, as the Government had not eflectu- 
ally annulled the tenure before the year 1842, 
it bad lost its statutory right to do so, as Ben. 
Reg. XI of 1822, under which that right de- 
pended, wits repealed by Act XII of 1841. Held 
further, that the purchaser from the Govern- 
ment had no higher rights than were possessed 
by his vendor, at the date of the sale, and the 
purchaser’s title was subject to the vendor’s 
agreement to preserve the talookdar’s rights. 
IR-, 24 W.R. 247, 18 W.R 409. 25 W.R. 
536, 2 C.L.R. 13, 9 C. 083 = 12 CL. K. 304; 
D., 23 W.R. 345. 2 C.L.R. 216. J The general 
policy of the Revenue Sale Laws that have 
been passed since the Perpetual Settlement has 
been to protect the public revenue by placing 
the purchaser of an estate sold for arrears of 
revenue in the position of the person who, at 
the time of the Decennial Settlement, engaged 
to pay the revenue then fixed. They, there- 
fore, gave or sought to give the purchaser, the 
power of abrogating all engagements made by 
the defaulting zemindar or his predecessors 
since the settlement, whereby the zamindareo 
rents and profits, which were the security of 
Government for the payment of revenue, were 
diminished. A talookdar could not bo dispos- 
sessed of his land at the will of the purchaser 

at the most liable to pay 
the district rate for them, and could only bo 
ejected from them if ho finally declined to hold 
it at the enhanced rent. Under Reg. XI of 
1822, the law respecting dependent talooks 
created subsequently to the Settlement was 
j , such talooks were liable to bo wholly 
avoided and annulled at the option of the pur- 
chaser at a sale for arrears of revenue, unless 
they fell within the class contemplated by 
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s. 32 of the Regulation.” Kha.JAH ASSANOOL- 
LAH V. Obhoy Churn Ray. 13 W.r p. c 24 
= 13 M l. A 317 = 2 Suther. 306 = 2 Sar. 535 


i2l)—Payment by durpulneedar to zemindar 
putneedar not liable to make good.— The plaio- 
tifi. a durpatneedar, sued to recover from the 
Zemindar and putneedar a sum of money 
which he, the plaintifl, had paid to the Zemin- 
dar on account of the putneedar. Thu Judge 
on appeal decreed the suit against the putnee- 
dar who, on his present special appeal, alleged 
first, that his putnee had been sold, before the 
money was paid in, and secondly, that the 
money was not paid in, according to s. 13 
Reg. XVIII of 1819, direct into Court but to 
the Zemindar. The High Court accepted the 
above contentions and held that tho putneedar 
was not liable to make good tho durpulneedar' s 
payments to the zemindar, insufficient as they 
were to stop the sale of thepnfriee and also be- 
cause such payments, under the law, must .be 
made in Couci. Mirza Mahomed Hossein 
ALI V. SHAIRH BUKAOOLAH, 6 W.R 84 
[R., 15 W.R. 560.] 

\22) ~ Inregistered purchaser of dur-putneo 
payments made by. to save putnee from sale— 
Liability of registered dur-putneedar to pay 
rent to putneedar.— Plaintifl. a putneedar, sued 
his registered dur-putneedar for rent. Tho 
dur-putneedar was held to be liable for rent 
though be assorted that ho had sold his tenure 
to one S not acknowledged by tho putneedar. 
One a sale of the putnee for arrears, S paid 
money to save the putnee from sale, and the 
dur-putneedar was held to bo not entitled to 
deduct, as ho claimed to do, from tho rent due 
by him, the payments made by S, which were 
those of a mere volunteer, till S established her 
interest in tho estate and obtained registration. 
Luckee Narain Mitter v. SITANATH 
Ghose. 6 W.R, Act X Rule. 8. 

{28)— Sale of piUnee. tenure — S. 14, Act X 
1859, applicability of.-Q, 14. Act X, 1859* 
applies to tho case of a purchaser of a putnee 
Taluq at a sale held under Regulation VIIl of 
1819, only when the jumma is shown to be a 
mesne incumbrance which camo into existence 
subsequently to tho creation of the putnee 
Hurro Mohun Mooker,jee v. Buojoki 
SHOR ROY. W.R . 1864. Act X. 103- 

{2\)—Putni— Alienation by putneedars and 
dur-putneedars—Non-regislraiion by zemindar 
Status of alienees — All putneedars and dur- 
putneedars have the right to alienate or other- 
wise transfer their property without the consent 
of the zemindar. Consequently, the status of 
tho alienees does not dopond upon tho registra- 
tion or the consent of the zemindar. Okhoy 
CoOMAR CHATER.JEE v. MAHARA.JAH DHI- 

RA.J RIaHTAR CHAND BAHADOOR. 22 W R 
299. «*.«. 


(25)— Dur-patueedar taking putnee lease of 

same property — Abandonment of possession 

R^ght to recover damages- Benami puiueo- Lapse 
of darpatni. A took a durputnee lease of acor- 

^ knowing that tho 
latter hold a benami putnee of tho whole estate 
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from tbe zemindar. The rights &nd interests 
of the said zemindar being afterwards sold in 
execution of a decree against him, they were 
purchased by a member of the family of the 
zamindar and were afterwards purchased by M 
from the first purchaser. M brought an action 
to prove that the putnee in the name of K was 
only a b^nnwi for the zamindar and obtained 
a decree and in execution of it took khas pos- 
session of the property. A then losing posses- 
sion of the village he had held in dur-putnee for 
about 8 years. The zamindary and putnee 
rights acquired by M by purchase and by decree 
came back to the zamindar by some subsequent 
arrangement and A, previous to this transfer, 
obtained from M a putnee oi the village he held 
as durputnee on the same jumma that he paid 
before as his dur putnee rent. A now sued the 
zamindar to recover as damages the consider- 
ation he had paid loe the dur-putnee. Held thn.t 
A having virtually abandoned his possession 
without trying to dispute in a Court thepur- 
chaset’s right to oust him, was not entitled to 
recover any dnraages for such loss of possession. 
Where a highei tenure {e. g., Sk putnee) is found 
to bea benami, an under-tenure {eg., dur-putnee, 
acquired 6ona fide does not necessarily lapse’ 
DWARKANATH MISSER v. SREE GOPAL PaUL 
Chowdhry, 3 W.R. 240. 

(2G)— Patni— qabuliat giving up 
certain mouzahs— Fresh patni — Regulations V 
of 1816, XIl of 1817 find I of 1819— Kanungo- 
and Patwari— Jamawasil baki Papers, admissi- 
bility of — Documeyils not objected to at trials 
Subsequent abjection not allowable. — A patni of 
thirty mouzhas was created bearing a certain 
rent. Subsequently the patnidar executed 
another qabuliat, by which he gave up seventeen 
mouzahs and kept thirteen as his patni, with a 
proportionate reduction of rent : Heli, that by 
the second qabuliat he became a patnidar of a 
fresh patni. Regulations V of 1816 and XII of 
1817 and I of 13 19 should be read together. By 
B. 16 of Regulation XII of 1817. there is no 
condition that the patwaris should confine 
themselves only to such lands as are fcAas lands 
or under attachment. Therefore, the jama- 
wasilbaki prepared prior to the fresh pnini, 
though subsequently to the original paint,’ 
would be admissible against the patnidar. (7 
W. R. 533. D.) The erroneous omission to 
object to the admission of a document, which 
is out and out irrelevant, does not make it 
relevant, and a party may object to it even 
before the appellate stage of the case, though 
he did not object to it at the trial ; but when 
once a document which is relevant has been 
received without any objection at the trial in 
evidence, it is too late afterwards to object to 
it on the ground of inadmissibility. TARA 
PRASONNO MUKERJEE v. ASUTOSH CHOW- 
DHURY, 2 lad. Cas. 998. (23 I.A. 106 = 19 A. 
76. Expl. <tD.; 34 C. 1059 = 6 C.L.J. 678 = 9 
Bom. L.R. 1192 = 2 M.L.T, 439, F.) 

Permanent tenure between zamindar and 
patnidar, creation of, whether valid — See BEN. 


Patni Tenure — concluded, 

act Vin OF 1885. ss. 3 (7) 5 (1), 65, 4 Ind. 
Cas. 471 = 14 C.W.N. 389. 

See Ben. Act VIII of 1885. ss. 15. 16. 195 
ie), 19 C. 504. 

See Civ. Pro. Code, 1908, ss. 15. 20, 30 C. 
453 = 7 C.W.N. 402. 

Custom originated during — Whether binding 
on zemindar after extinction of— jSee CUSTOM- 
ARY Right. 11 C.L.J. 209=14 C.W.N. 487 
= 5 Ind. Cas. 243 = 37 C. 322. 

Granted by widow, void or voidable— 

Hindu Law— widow. 25 C. i. p.c. = 24 I. 

A. 164 = 1 C.W.N. 433. 

Suit for rent by putni lessee against his dar- 
pwfni lessee — Liability of the latter to pay rent 
when possession was not delivered — See LAND- 
LORD AND Tenant— Tenant’s Liability 

FOR RENT. 9 C.W.N. 387. 

Over specific area, in putni taluk, transfer- 
able — See Landlord and tenant — Trans- 
fer OF LANDLORD’S INTEREST, 25 C. 445 = 

2 C.W.N. 108. 

See Landlord and tenant - Transfer 
OF LANDLORD’S INTEREST, 6 W.R 190. 

When putni right merges in Zamindari right 

—See Lease— General, 7 ind. Cas. 346. 

Suit by patnidar for possession of Chakran 
lands — Resumption of the lands by Govern- 
ment and subsequent restoration to landlord— 
See Limitation act, i 903, arts. 113. 142 
and 144, 34 C. 564. 

Sale for arrears of rent — Effect of agreement 
between parties — See BeN- REGULATION VIIl 
OP 1819. 33 C. 381 = 3 C.L.J. 373. 

See Rent, Suit for. 6 W.R. Act X Rul- 
31. 

See Transfer of Property act, 1892, 

9S. 2 fd). 111 (d) 117, 28 C. 744. 

Putni created and registered after mortgage 
of revenue paying estate — Decree on mortgage 
against proprietor and patnidar — Sale of estate 
for arrears of revenue — Transfer of lien to wle- 
proceeds, if relieves putni interest from liability 

to sale— See Transfer OF Property act. 

1882,3.73, 14 C.W.N. 186 = 5 Ind. Cas. 70. 

Sale of putni tenure — Setting aside of sale 
— Applications of some judgment-debtors barred 
—Sale of entire tenure if to beset aside— 5ee 

Waiver, 14 C.L.J. 346. 

Patta. 

See Pott AH. 

Pattadar. 

See POTTAh. 

See Co-sharers— General, 4 il.H.C. 108. 

Pattldarl Estates, Bengal Act. 

See Ben. act I op 1841. 
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Patwari. 

(1) — PaiwarVs rates and C€sses~Plaintij(fs 
suing as assignees of GovernvMit revenue-^ 
whether they can recover. — In a suit to recover 
the patwari’s rates and cesses paid by the 
plaiDtifis on behalf of the defendant, a zemindar, 
it was held, that they could recover the said 
rates and cesses in the s-ame manner as in a 
suit for arrears of revenue, and a suit for their 
recovery lies as a suit to recover arrears of 
revenue. As for those rates the persons with 
whom the mahal was settled incurred a joint 
liability, and so, the plaintiffs must be deemed 
to have paid them as co-sharers. NakAIN SINGH 
V. KeshoDas, 4 A.L.J. 816 = A.W.N. 1908, 20. 

(2) — Buies regarding— S. C. Punjab Land 
Revenue Act — Scope of Rule 29 — Ptrson owing 
land or trading - Appoiuinient of, os patwari . — 
Rule No. 29 of the rules framed under s. 6, Land 
Revenue Act and relating to Patwaris, while it 
prohibits a man from trading or aetjuiriug land 
in hio circle after he bas been appointed patwari 
does not in any way prevent a man who has 
traded or whose relations trade or who already 
owns land from being appointed as a Patwari. 

Ganpat V. Devi Das, 8 P.R. 1881, Rev. 

(3) — Transfer— Grounds — Patwaris ought not 
to be transferred from one circle to another as a 
punishment. Thu mere f<tct that a patwari is 
Dot acceptable to a certain faction in a village 
is not a buflicient ground for his transfer. GUKU 
Das V. Crown, 3 P.R. 1885. Rev. 

This circular adds a condition to be prescribed 
form of putwans* conduct. REV. ClR. NO. 5, 
25 W.R. Rev. Cir. 4. 

Note in Patwari’s diary — See U. P. ACT 
XVlll OF 1873. 3. 12. A.W.N. 1881. 166. 

See JURISDICTION OF CIVIL COURTS, 28 
P.K. 1876, 

Suit by, to recover land appertaining to bis 
holding -Startii'g point of limitation — See 

Limitation act, i'jos, art. 144, lo C.P L.R. 
78. 

Patwari Papers. 

Patwarx*s papers — Presumption ns to cor^ 
redness — Rebuttable presumption^ — There may 
be a presumption that what is entered in the 
patwari's papers is correct, but that presump- 
tion is rebuttable. KiNOO JATTI v. BiRJ 

Nandan Lal, 10 Ind. Gas. 280. 

See Evidence— SECONDARY Evidence, 

1 P.R 1875, Kov. 

Patwarla and Kanungos Act. 

See U.P. ACT Xlll OF 1882. 

See U.P. ACT IX OF 1889. 

Pauper Appeals. 

See Civ. Pao. Code, 1909, O. XLIV. rt. 1 
and 2. 

See Pauper Suits. 

Pt^uper appeal — Application for leave to 
appeal as a pauper, matters to be considered in 


Pauper Appeals — continued. 

determination of— Civ. Pro. Code, 0- XLIV, r. 1. 
Reid that, under O. XLIV. r. l.Civ. Pro. Code, 
all that the Judge is bound to consider is what 
is contained in tbo application, copy of the judg- 
ment and the copy of the decree. He is not at 
liberty to refer to any other matter in deter- 
mining whether the application for leave to 
appeal as a pauper may or may not be grhnied. 

ShahInayat ul- Rahman v. azi/.-ul-Rah- 
MAN, 13 O.C. 302 = 8 Ind. Cas 376. 

(2) — Pauper appeal— Ordinary vahalaivamah 
not enough — Power of attorney necessary to 
authorise vakil — A pauper’s petition of appeal, 
simply signed by a vakil, who was retained 
under an ordinary retainer, but bad not been 
duly authorised to sign the petition as the pau- 
per’s attorney, was rejected. MuSSAMUT 
BHUGORUTTY KOOER V. GUNESH Dutt, 21 
W.R. 308. 

(3) — Civ. Pro. Code, s. 592 — I’ersonal presen' 
tation- — An application for leave to appeal in 
forma pauperis, under s. 592 of the Civ. Pro. 
Code, must be presented by the party in person, 
subject to the oxempiiou o'mtauied in s. 404. 
In re NaRISI, 8 M. 504. [Not F.. 26 M. 369.] 

(4) — Ciu. Pro. Code, 1882, ss. 411, 412 ( = 0. 
XXXIII, rr. 10. 11, ntto Cede) — Procedure 
when dicree oniifs to proviae for payment of 
Courl‘fee due to Orewn— Review.— \u ti pauper 
suit, the claim was decreed and dismissed 
in part, but no provision was made 
for payment of the Court-fee on tbo portion 
dismissed. On the Crown’s appeal in respect 
of the Court-fee thus omitted to be provided 
for, tbo appeal was held to lie, though the 
proper procedure was held to Le to apply to 
tbo Court of first instance for a review of its 
judgment in respect of tbo omitted Court-fees. 
THE SECRETARY OF STATE FOR INDIA IN 
Council v. Bhagwanti Bihi, 13 A. 326 = A. 
W. N. 1891. 97. (9 A. 64. R.) [Cons., 23 M. 73; 
R., 18 B. 454.] 

(5) — Suit in forma paupuriB--/>ismtssaf — Decree 
containing no direction for payment of Court fees 
due to Government — Rectification of decree by 
HxghCourt — Civ Pro. Code, 1^&2, Appeal. 

— A decree dismissing a pauper suit containing 
no direction in respect of the recovery of Court 
fees due to Government can bo rectified by the 
High Court in revision by directing the plain- 
tifl to pay tbo same, and no appeal by tbo 
Government would lie in such cases. COLLEC- 
TOR OF Kanara v. RAMBHAT, 18 B. 464. 
[R., 27 B. 140 = 4 Bom. L. R. 974.] 

(6 ) — Appeal in forma pauperis— Sccurtfp for 
costs — Ctv. Pro. Code [Act VlII of 1869), 
ss. 342, 370. — Under s. 370, Act VIII of 1859, an 
appellate Court has no power to demand secur- 
ity for costs from the petitioner after bis appeal 
has been admitted. The provision in s. 342, 
which makes it discretionary in the appellate 
Court to demand security lor costs, being in- 
consistent with tbo provisions as to appeals in 
forma pauperis, is not applicable to such 
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Pauper Appeals-cowiinu^d. 

appeals. Nasseeroo))Deex Biswas v 

U.iJUL Biswas. 17 W.R. 68. [Not F. 3 M 
C6;F .7C.L.J.312 = 12 C.W.N 163' i? C 
W.N. 879 = 13C.L.J. 638.] ’ ’ ^ 


ni-Cip Pro. Code, s. 5i9-Pauper Appel- 
Security for costs under s. 543 Civ 
Pro Code may be demanded from a pauper 
appellant but should not be enforced by Courts 
ex-^ept on very special grounds. Seshayyan 
GAJ i V. JENULAVADIN. 3 M. 66 (17 W R 

63. Dtss.) [F., 17 M.L J. 583 ; R., 7 A 542 

= A. W.N. 1885. 127.] - ' a. 542 

iSi^Execiition of decree— Attachment— Dis- 
allowan^ of Claim-Appeal in lorai^ pauperis 
Right of sutf. — In e.xecution of a decree ob- 
tained by him against A’.s husband’s brother 
B attached cerlain property. The objections 
of A s husband under s. 246. Act VIII of 1859 
having been disallowed, A sued the decree- 
holder Land the auction-purchaser for a declara- 
tion of her right and title to the property 
on the allegation that it belonged to her hus- 
band and obtained a decree. Held that, in 
the appeal in forma pauperis preferred by B 
and the auction purchaser, the former had a 
good ground of appeal if ho could make out 
that the property really belonged to the judg- 

K^AN 11 w.r"445.''“’“" Moshaooldah 

{9)— Order disalloxoing appeal in forma 
pauperis Appeal.— Tbo lower appellate Court 
passed an order declining to allow an appeal in 
forma pauperi Held that no appeal lay 

Kh, 

{10)-Co»ri Fees Act (VII of 1870). s. 16- 
Appeal-Pauper respondent— Memo, of obke- 
tions. S. 16 of the Court Fees Act makes no 
exception in favour of pauper respondents as to 
the stamp duty leviable on any memorandum 
of objections presented at the trial of an appeal. 

Babaji Hari V. KajARAM Ballal. 1 B 75 

[F., 8 AI. 214. 1 N.L.R. 33, 4 L.B.R. 262.] 

()1)-C:v. Pro, Code, s. 561 -Objections by 
respondent in forma pauperis.— The Civ. Pro. 
Code does not provide for the admission of 
objections, even when preferred by a pauper 
Without payment of Court-fees. Narayana ' 
v. Krishna, 8 M. 214. (i b. 75, F.) [R in ' 
L. R. 33 : D,, 4 L.B.R. 262,] ’ ' M 

(12) — Cross appeal bp respondent in forma 

paupens-Ciu.Pro. Code. 1832, s. 561.— Where , 

a smt la forma pauperis was decreed in part in I 

favour of plaintiff, the plaintiff would not, on / 

an appeal by the defendant, be entitled, to be f 
hMrd in /orma pauperis on cross appeal as to ^ 
t^he portion of the claim which went off against a 

him in the first Court. Brojeshwari Dasi V. ? 

Guroo Churn Das, ll c. 735. [F., i N. L, g, 

do«J 

(13) — Suit in foima pauperis — Dismissal — w 
4ppeat in forma pauperis— Compromise— IFitA- p: 
drawal of appeal- Effect-Costs due to Government a< 
— Ciu.Pro. Code, 1882, ss 412, 414. The suit in le 
this case was brought in forma pauperis in the a 


Pauper Appeals— confinwed. 

V. Court of first instance which dismissed it and 

\L ordered the plaintiff to pay Court fees due to 
C. Government. Thereupon the plaintiff preferred 

an appeal in forma pauperis to the High Court 
and the parties compromised the claim by an 
^ apeement that the plaintiff should withdraw 
3^ the appeal and that the defendant should pay 
bs ff. Government both in the Court 

or nrst instance and in the appellate Court. On 

^ the day of the hearing of the appeal, the 

.2 plaintiff withdrew the appeal. Thereupon, the 

Crovernment pleader, on behalf of the Collector, 
intervened and applied for an order directing 
»• tne defendant (in pursuance of the terms of the 
s compromise) to pay to Government all costs 
due 10 them in the Court of first instance and 
, e appellate Court. Both parties opposed the 
s application, and the Government pleader pray- 

’ dispaupering the plaintiff under 

- 6. 414, Civ.P-o.Code, 1882. HeU (Dthatthe 

- Oourt cannot order the defendant to pay any 
, ees on the strength of any agreement between 

e parties, and (2) that, the appeal having 
i been withdrawn by the plaintiff, the decree of 
■ tne Court of first instance stands, and thus the 
right of the Government to the Court-fees due 
by the institution of the suit is secured, and 
hat, £. 414 not being applicable to the present 
case, no order could be p issed under s. 412. BAI 

^^uver SAHEB BAPU SAHEB. 
ron ■ r.°^' tGferru/ed, 3l B. 10 = 8 Bom. L. B. 
b89 ; D., 6Bom. L. R. 1122 = 29 B. 102.] 

\ (14) Res judicata— Orrfer admitting appeal 
by Judge xn Chambers— S. 592. Civ. Pro. Code-- 

to appeal as a pauper.^ 
that an order admitting an appeal passed 
by a Judge in Chambers is a provisional order 
and is subject to the decision of the Bench which 
tries the appeal. The Chief Court rejected the 
application for leave to appeal as a pauper after 
perusal of the application and the judgments 
of the lower Courts holding that the decree 
was contrary not to law or usage or otherwise 
erroneous or unjust. AIussamjiat HUSAINI 
BEGAM V. aiussasimat Sahani Begam, 
P.L.R. 1900. p. 449. 

(15) — Pauper case — Costs — Practice . — No 
costs of appeal allowed, if the case be a pauper 

! case. TaraLallSinghv. Sarobar SINGH, 

27 C. 407. P.C. = 27 I.A. 33 = 4 C W.N. 533 = 2 
Bora. L.R.5 = 7 Sap. 657. 

(16) — of 1877, 5. 545—5/as/ of exe- 
cution— Memorandum of appeal with applica- 
tion for leave to appeal as pauper — Application 
not forthwith rejected un£er s. 59 — Power of 
Court to order stay of execution of decree . — 

Under s. 545 of Act X of 1877, the power of an 
appellate Court to order stay of execution of the 
decree commences as soon as the appeal has 
been preferred against the decree by the pre- 
sentation of a memorandum of appeal which 
is not rejected by the Appellate Court. So, 
where a party desirous of appealing as a 
pauper prefers an application to so appeal 
accompanied by a memorandum of appeal, un- 
less the Court has forthwith rejected the appli* 
cation under s. 592 of the Code, it has power 
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Pauper Appeals— 

to order execution of the decree to be stayed 
notwithstanding that the appeal may not have 
been admitted as a pauper appeal. R. LANCAS- 
TER V. LAHORE ICE AND AERATED WATER 
COMPANY. 70 P.R. 1879. 

— Order alloiuing suit in forma pauperis, 
High Court not competent to set aside — Applica- 
tion for stay of all proceedings in appeal — 
Question to be decided xn regular proceedings in 
sutf or appeal* — One of the two applications in 
this case was made praying that the plaintifi 
should be dispauperized, on the ground that 
facts had been discovered since the permission 
to sue in forma pauperis was granted, which 
showed that ho was not. and never was, entitled 
to carry on any proceedings as a pauper The 
High Court held that the only order made in 
the case was that ilf^de in the Court below that 
he should be allowed to carry on the suit there 
as a pauper. That order was one not subject 
to appeal and, if that bad been obtained impro- 
perly, the proper course would bo to apply to 
the Courts which made it, and the High Court 
has no jurisdiction to sec as ide tbe final order of 
the lower Court on any such ground. The 
other application sought for stay of all pro- 
ceedings in the appeal on the ground that tbe 
plaintiff had no interest in the suit. It was 
held that even if there bo anything to show that 
the plaintiff had no interest whatever in the 
suit there wore proper recognized modes for 
bringing the matter forward in the course of 
regular proceedings in the suitor the appeal, 
and the High Court could not, by a ruere colla- 
teral proceeding, try a question which can only 
properly bo raised in tbe .suit nr tbe appeal 
itself. In re petitioner, KHODEJOONISSA, 7 

W. R. 486. 

(18)— dppfica^ion for leave to appeal as — 
Limitation — Burma Courts Act. — S- 4 of the 
Limitatiou Act is general, and there being no 
special or local law of limitation for application 
for leave to sue as a pauper, art. 170, tbe only 
limitation in existence, must be applied as it 
stands. An application to tbe Judicial Com- 
missioner lor leave to appeal as a pauper must , 
bo presented within 30 days from the date of 
the judgment appealed against. Ml CHAW 
AND NGA SHWE AUNG v. ME ME AND MR 
Kin. L.B.R. 1872-1892. 149. 

See CIV. Pro. CODE, 1908, O. XXXIIl, 
r. 3, O. XLIV, r. 1, 20 M. 309. 

The Court in granting leave must record its 
reasons in writing for granting tbe leave — See 
OlV. Pro. Code, 1908, O. XLIV. r. l. 6 Bom. 
L.R. 442 = 28 B. 461. 

See Civ. Pro. Code, 1908, O. XLIV. r. 1. 
A.W.N. 1896, 34. 

Memo of objections— See COURT PEES ACT, 
1870. 8. 10, 1 B. 76. 

Appeal — Limitation — Suffioiont cause- Court 
fee not paid within time allowed — See CUST03< 
— PUNJAB -INHERITANCE. 130 P.L.R. 1909 
-94 P.R. 1909 = 96 P.W.R. 1909. 

Appeal in forma pauperis— Presentation of 
appeal by authorized agent and not by advocate, ! 


Pauper Appeals-— concluded. 

vakil, attorney or suitor — Appellant a par- 
danashin woman — See LETTERS PATENT 
High Court, 1865— N.W.P., s. 8, 24 a. 172 
= A.W.N. 1901, 203. 

Application for leave to appeal in forma 
pauperis — Subsequent presentation of appeal on 
stamp, whether will be in time — See LIMITA- 
TION ACT. 1903, 8. 3. 78 P.R. 1906 = 150 P.L. 
R. 1906. 

See Limitation act, 1909. ss. 4, 5. 8 C.W. 
N. 906, 26 A. 329. 

See Limitation act. 1908, ss. 4, 5. and 
art. 170. A.W.N. 1898, 80. 

See Limitation Act, 1908, s. 5, 47 P.R. 
1899. 

See Limitation act, 1908, s. 12, 33 P.R. 
1896. 

Pauper appeal barred technically — Whether 
sufficient cause’ for extending time — S. 5, 
Limitation Act — See Mahomedan Law — 
Dower, 34 P.W.R. 1912 = 52 P.L.R. 1912. 

Suits in foima pauperis— Government’s 
claim for Court-fees — Prerogative of tbe Crown 
—See Mortgage — trENERAL, 1912 M.W. 
N. 311, P.C. = 11 M.L.T. 193=16 C.W.N. 433 
= 15 C.L.J. 327 = 14 Bom. L.R. 212. 

See Practice and Procedure, 3 B. 241. 

3 M. 66. 

See Review— Grounds for Review. 73 
P.R. 1868. 

Pauper Suits. 

See ClV. Pro. Code. 1908, O. XXXIII, rr. 1- 
13. 

See CIV. Pro. Code, 1908, O. XLIV, rr. 1 
and 2. 

(1) — Power to continue ordinary suit in forma 
pauperis. — A suit not instituted in forma paupe- 
ris may bo permitted to be continued in forma 
pauperis. NlRMUE CHANDRA MOOKER.JI v. 

Doyal Nath Bhuttacharjee, 2 C. 130. 
[F., 8 B. 616, 20 C. 319, 5 C. 810 = 6 C.L.R. 
120 .] 

{2i — Power of Court (0 allow suit instituted in 
ordinary form to continue in forma pauperis. — It 
is in tbe power of Court to permit a suit insti- 
tuted in the ordinary form to be continued in 
forma pauperis. THOMPSON v. THE CALCUTTA 

Tramway Company, 20 c. 319. (2 0.130, F.; 

8 B. 615, 5 C. 819, R.) 

(3) — Leave to defend tn forma pauperis. — The 
Court can allow a defendant to defend as a 
pauper, though tbe Code expressly provides 
only for suing in forma pauperis- DURGA 

Churn Doss v. Nittokally Dossee. 6 C, 
819 = 60. L.R. 120. [Diss.. 54 P.R. 1905 = 121 P. 

L R. 1905; R., 20C. 319.] 

(4) — Suif by pauper minor — Next friend, not 
pauper— English practice— Consent of minor. 

— A minor may sue in forma pauperis oven 
when the next friend is not a pauper and pos- 
sessed of means. Tbe rule of English practice 
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Pauper Suits -continued. 

'osfcifcution of the 
8U t) on the part of the minor, that he cannot 

ge any substantial person to act as next friend^ 

Th consent of a minor to the insutution o^a 

immaterial. VENKATA 

■INARASAATA V. ACHEMMA. 3 M. 3. 

t5)-Duty of Court to admit tepresentatives 
O deceased pauper-No enquiry necessary into 
Hie pauperism of such replesenlatZ ~li the 
pai: "the -presentative of an admit ed 

pauper, there is no nece*jsitv fm- «« 

whether such represea.a";e a'^InpetTno? 

the^relnl^r'’'^ satisfied that the person is 
tPe real legal representative, it ig bound tn 

''^’■'*5' 0“ the suit. Bhageut 
D oss V. Buloram Doss, 3 W r. mib. 20.^ 

mlneTl^A friend a 

Krht in / ° behalf of a pauper can be 

brought in forma pauperis by a next friend 

who 19 also a pauper. ^GODAUPMonee Dos 
373 Dossee. H B.L.R. 

fritor-Too^'p' cidminis- 

irawr. Too Procedure Code, while it exceots 

rfid'ucirr"°''h°'®°°‘ POfsoDS holding 

pal“r1 ="■'>8 » forma 

f df a ^ administrator of the estate of 

a deceased person may apply to sue .« Xma 

?f tC‘ p “° provisions of Chapter XXVI 
of the Civ. Pro, Code. In re BILL, 7 M 390 

JB)-Act VIII of 1859, ss. 17, 301-Pa.«er 
pe^iOK— Prcsenmiion in person.— A petition for 

P eXXd"bv“th'“ "o 

presented bj the petitioner in nerson q qai 

held” t °r‘ " imperativTand must h 

held to controls. 17 of the same Art 

S‘*bV°th*'’'’'‘“‘‘°°d‘"'‘’ “PP^amnoes to be 

'^insmaed agents of the parties 

H C.ro SUMBHAGll 4 B 


Pauper Suita— confiMuei. 

Cor^TirT^vw? applicant, 

w R^p^R Seetabam Gower, 

W^R.F.B. 53 = 1 Ind. Jur. O S. 66 = 1 Hay, 

r” pni^Pefis—Petition filed 

in xme-Apphcation registered as suit when 
out of time- Act VIII o/ 1859.55. 299.308.- 
A pauper suit commeocea for the purpose of 
limitancn on the day when the petition to sue 
tn Jorma pauperis is presented to the Court and 
not on the day when it is numbered and regis- 

nn ^ VIII of 1859. 

?p r R o’; 4B.H.C. A,C 39. [R., 

5 B.L.R. 84=13 W.R. 371.] 

0/ 1859, s. 308-Pau;jeJ* SMjf 
Institution of suit — Presentation of plaint-^ 
^tmifarton.— An application under s. 2&9 of the 
Liv. Pro. Code, 1859, to sue in forma pauperis 
can be deemed the plaint in the suit, when it ia 
granted, and relates back to the date on which 
It was presented. But when it is virtually with- 
drawn and court-fee stamps required lor the 
plaint are put in, the suit must be held to have 
been instituted on the date when the plaint- 
stamps were put in. And if this date be beyond 
the period of limitation prescribed, the suit will 
be barred. Skinner v. Orde, 1 A. 230. 


(9J— Cip. Pro. Code, Act VIII of 1859 s 301 

iri“ -There 

‘‘ dulv^ f ^ from being a 

s 3ol^nf a I described in 

B^osb v. gour Moneb Dossee. is W. R. 

P^^int-Limitation- 
^ considered as cominenced.^lo 

calculating the period of limitation in a case 
where it is sought to extend the time by reason 

suit having been commenc^ed. the 

amt IS commenced for this purpose when the 

1 Pjesonted to the Court, and not 

allowance. Seeta- 

u Golucknath Dutt. 

Marsh 174 ; Golucknath Dutt v. Seeta- 

VtNAYAK K. DHAVLE V 

Bhau B. Samvat. 4 B.H.C. AX. 39. 

5w»t— Limifafion — Stamp. 

Mode of calculating limitation in pauper suits. 


(14) Application for leave to sue in forma 
^uperis Court-fee paid at subsequent date — 
Date of tnstiiution^Ss.'ilO, 415, Cit;. Pro. Code, 
l«S2. 5. 4. Limitation Act. 1877. -The defend- 
ant having, during the pendency of an appli- 
cation to sue in forma pauperis, objected to the 
pauperism of the pJaintiff, the plaintia offered to 
pay the full Court-fee, and prayed that bis 
application to sue in forma pauperis might be 
treated as the plaint. Held, that the applica- 
tion should be decreed to be the plaint for 
purposes of limitation. Janakdhary SUKUL 
V. Janki KOER. 28 C. 427. (20 C. 41, 2 A. 
241. P.C., F.-, 19 C. 780. 18 A. 205, D.) [F., 
129 P.L.R. J903 = 69 P.R. 1903 ; D.. 160 
P.L.R. 1906 = 78 P.R. 1906 ] 

(15)— Ciu. Pro. Code, Act VIII of 1859, 
55. 12, 13, 306, 308, 310 — Suit in forma pauperis 
'^hnmoveable properly situate in different 
ZHstiicts subject to different Sudder Courts^ 
Leave to sue in forma pauperis granted in one 
Ihstrict — Presentation of plaint in another 
District subject to different Sudder Court — Limi- 
tation Act, 1869, s. 14 — Computation of time > — 
On the 21st February 1873, the plaintiff pre- 
sented his petition for leave to sue as a pauper 
to the Subordinate Judge of Meerut. The 
petition contained a statement of the claim and 
such particulars as are required in a plaint, and 
a prayer that as part of the immoveable 
property was situate within the jurisdiction of 
the Punjab Chief Court, the Subordinate Judge 
would seek the necessary aanotioo to give him 
jurisdiction. TbeSubordinate Judge dismissed 
the application, not on any of the grounds 
mentioned in the Code, but because tbe suit 
could also be instituted in tbe Delhi Court, and 
be considered it should be instituted there, that 
Court being in a better position to ascertain 
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Pauper Suits — continued, 

whether or not the plaintiff was a pauper. The 
plaintiff on the 3rd March presenced hi- petition 
to the Court at Delhi, and on the 14tb April 
was admitted to sue as a pauper. Sanction 
having been sought by the Court at Delhi for 
trial of the suit by that Court, the High Court, 
North-Western Provinces, and the Chief Court 
of the Punjab considered it better that the suit 
should be tried at Meerut, and on the lOth 
June, the Deputy Commissioner returned the 
plaint to the plaintiQ for presentation in the 
Meerut Court. On the 19lh July, the plaint 
was agHin presented to tbe Subordinate Judge 
at Meerut, and was registered by him, On the 
10th November, several defendants to the suit 
filed their written statements and some of 
them urged that the plaintiff ought not to be 
allowed to sue in forma pauperis till his 
pauperism had been proved in the Court which 
was competent to hear the claim. Upon this 
the Subordinate Judge held that he had no 
jurisdiction to admit the suit and threw it out. 
Held, that, if the Subordinate Judge regarded 
as ineffectual the order of the Delhi Court 
admitting the plaintiff to sue as a pauper, he 
should himself have eutered on tbe enquiry as 
to the plaintiff’s pauperism, and pissed orders 
in the maonot prescribed by law, and that tbe 
provisions of s. 3l0 of the Code were not appli- 
cable to the order of tbe Subordinate Judge 
who did not refuse to allow the plaintiff to sue 
as a pauper but did not pronounce any opinion i 
on tbe point. The pl.iuitifl was entitled to 
deduct any portion of tbe time during which 
his suit was pending in the Delhi Court, as ho 
proBOouted it bona }iie and with due diligence 
in that Court which, bocause it could not 
obtain the sanction necessary for tbe trial of 
the suit, was compelled to reject the plaint. i 

Stewart Skinner v. William orde, 6 

N. W.P. 223 

(16) — Pauper suit — Scope of inquire.— When 
a pauper application comes on tor hearing, the 
Court baa no power to inquire into any other 
circumstances than the applicant's pauperism. 
Dipsanoi JITWANGJI V. fattehanji Jas- 
VATSANGJI, 5 B.H.C. A.C. S9. 

(17) — Application for leave to sue as a pauper 
— Question to be determined. — In an application 
for leave to sue as a pauper, the Court is bound 
to enquire and determine the question of plain- 
tiff’s paupersim, unless it is satisfied that, 
under O. XXXIII. r. 6. plaintiff’s allegations 
do not show a cause of action. VENKATA- 
RAMANA Iyer V. KlTTAMMAL. M.W.N, 
1912. 173 = 11 M.L.T. 187 = 15 lod. Caa. 184. 
(11 M. 5, D,) 

(18) — C:u. Pro. Code, 0. XXXHI. r. 1— 
Decision as to pauperism — Merits of ease not 
to be gone into. — In adjudicating on the issue 
as to pauperism, the Courts should avoid en- 
croaching on the merits of the case MUS- 
8AMMAT TABO V. NAN NiHAL, 17 P.R. 1900. 

(19) — Civ. Pro. Code, Act V of 1908, 

O. XXXIII, r. l—Inquiry into pauperism^ 
Claim for redemption of mortgage — Appilicant 

C. Vn— 78 


Pauper Suits— confinz^erf. 

able to raise money upon security of equity of 
redemption. — The applicant who witched to 
instilut a suit for redemption applied to be de- 
clared a pauper. The Court below holding that 
he was posses.sed of the equity of redemption of 
the property in dispute, and was therefore not a 
pauper, dismissed tbe application. Held, that 
the plainl'ff could have raided money on the 
equity of redemption, and that, in irying to 
raise money on the equity of tedeniption, he 
would not in effect be mcrigaging his claim. 

Kai’il Deo Singh v. Ram Rekha Singh, 7 
A.L.J. 1191 = 8 Ind. Cas. 484. 

(20) — IFifnesses summoned to enquire into 
petitioner's pauperism- Decision on point of 
limitation ftom tlieir evidence—Not proper — 
Jutisdiction. — Subordinate Judge exceeded his 
jurisdiction in deciding a question of limita- 
tion on evidence of wunesses summoned for 
another purpo.se, i-e.. with regard to quostioo of 
pauperism of the petitioner. ParKASH OJHA 
V. DUSRUTH O.JHA, 23 W.R. 74. 

(21) — Civ. Pro. Code, 1882. ss. 401, 407 
( = 0, XXXIII, rr. 1, 5, new Code) — Suit in 
forma pauperis — " Pauper" — Inquiry into 
pauperism. When an application is made for 
leave to sue in forma pauperis, the Court must 
deil with tbe question of pauperism with 
reference to tbe definition contained in the 
explanation to s. 401 ; and, in deciding the 
question, must ascertain theox.ict properly, its 
market-value, and the tiile thereto ; and then 
must deal with the case under s. 407, irrespec- 
tive of auy surmisos as to the reason why the 
plaintiff has valued hi.s claim at a high figure. 

Muhammad Husain v." a.judhia Prasad, 
10 A 467 = A.W.N. 1888, 179. 

(2ij — Suit in fjrma pauperis — Appeal — For- 
mal application for inquiry into pauperism, 
necessity of . — An appeal does lie from a decision 
in a suit heard in forma pauperis. An applica- 
cation to bo allowed to appeal in forma pauperis 
need not be preceded by a separate formal 
application for inquiry into the pauperism of the 
applicant. KaMOO PoORY v. SHEO POORY, 

1 N.W.P. 246. 

(23) — Civ. Pro. Code (1882), ss. 401, 408, 
409, ‘ilO— Application to sue in forma pauperis 
— Property admitted by respondent to be property 
of applicant and deposited in Court — Applica- 
tion, if maintainable — Subject-matter of suit, 
when determined — Ground of excluding subject- 
matter of suit from calculation — General 
intention of Chapter— Rule of consfrwcfion.— 
In an application for permission to sue as 
paupers, the opponents produced some of the 
articles claimed, valued at Rs, 100, and deposit- 
ed them in Court, admitting them to be the 
property oi tbe applicants, who, while they 
acknowledged the property to bo theirs, declined 
to take possession of them. Held that the arti- 
cles iuCourt wore property other than the subject- 
matter of the suit, and the applicants were no 
paupers ; and the application was consequently 
to be rejected. [_Hot F., 12 Bom.L.R. 102.] 
The “ subject-matter of the suit ” mentioned in 
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s. 401 of the Code is uot determiued until after 
the inquiry under ss. 408 and 409 of the Code 
into the petitioners’ pauperism is completed, and 
during that stage there is no plaint and conse- 
quently DO suit. It is only after the application 
IS granted under s. 410 that the application is 
deemed ihe plaint in the suit. And any facts 
brought oui/ in the previous inquiry under 
ss. 40S and 409, must be taken into account, 
and any property proved not to be in litigation 
cannot reasonably be held to be part of the 
claim, [i? , 33 C. 1163 = 4 C L.J. 234.] The 
real ground ot excluding the subject-matter of 
the suit from calculation is bccHuse it is presu- 
mably out of the petitioner’s reach, and can 
not be made use of by him to carry on his 
litigation. But where a portion of the property 
is freely at his disposal, as in the present case, 
there is no reason for excluding ic from the 
reckoning. The general intention of the chapter 
relating to pauper suns apparently is that no 
person should oe declared a pauper, who has at 
his disposal sufficient means to proceed. The 
conditions of pauperism are difierent (l» when 
the plaint requires a Court-fee, and l2) when 
none is required ; but in both the oases the 
intention of the chapter is ihe same, vie., tofix 
a certain sum as the measure of the pauperism 
—in the one case the institution fee and in the 
other case Ks. lOO, and tc provide that, if the 
petitioner has not this sum at his disposal, he 
will be exempt from Court- fees; if he has it. he 
is held to have the means of proceeding, aod is 
not allowed the privilege of pauperism. Be- 
cause it is a privilege to sue as a pauper, the 
rule of construction is that the provisions of the 
sections under ^vhicn the privilege is claimed 
must bo strictly construed. Dwarka Nath 
Narayan v. Madhavrau Vishvanvth 
10 B. 207. 

Application for leave to sue in forma 
pauperis— i2e;ecftoH of application^Civ. Pro. 
Code, ss. 407 {c), 622— ‘ Pight to sue ’’ -Limtfa- 
iton Case.— The words of s. 407, Civ. Pro. Code, 
should not be read as limiting the Court’s 
discretion to merely asceriaioing whether the 
“right to sue” arose within its jurisdiction, 
but they have a more extended meaning! 
namely, that an applicant must make out that 
he has a good subsisting cause of action, 
capable of enforcomeot in Court and calling for 
an answer, and not barred by the law of limi- 
tation or any other law. Therefore, when an 
application for leave to sue in forma pauperis 
was rejected under s, 407 ici on the ground 
that the claim was barred by limitation and 
that the applio^nt had thu^ no right to sue — 
held, by the Pull Bench, that the Court had 
acted within its powers, and that its jurisdiction 
not having been exercised illegally or with 
material irregularity, the High Court could not 
interfere in revision under s. 622. (li C. 6, R.) 
Per Makmood, J.— The provisions of s 407 
must be interpreted strictly, because they 
operate in derogation of the right, which every 
litigant has, to seek the aid of the Courts of 
justice. And the Jligh Court has power, under 
-S, 622 of the Civ. Pro, Code, to revise an order 
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passed under s. 407, rejecting an application to 
sue in formi pauperis, in cases whether such 
rejection has been made by exercising jurisdic* 
tion “ illegally or with material irregularity ’’ 
within the meaning of s. 622. (7 A. 345, 
4 M. 323, i?.) [P., 13 B. 126. 130 P.R. 
1694, 5 M.L.J. 193 = 19 M. 197, 20 A. 
299 ; R.. 20 B. 86, U B.R. 1892—1896. Vol. II, 
272. 13 M.L.J. 292. P.B.; D., 10 A. 467.A.W.N. 
1888. 150. A.W-N. 1893. 218.] The word “case” 
as usrid 111 8. 622, Civ. Pro. Code, should be under- 
stood in its broadest and most ordinary sense, 
and includes all adjudications which might form 
the subject of appeal or revision, and applies to 
an order under s. 407, just as it applies to an 
order under s. 53 or s. 54, Ci- Pro. Code. CHAT- 
TAUPAL SINGH v. RaJA RAM. 7 A. 661, F.B. 
= A.W.N. 1885, 156. (A.W.N. 1882, .39, 69, 92, 
R.) [R., 10 A. 467, 2 L.B.R. 333.] 

(25) — Rejection of application to sue— Civ. 
Pro. Code, Ss. 457, 622. — An application to be 
allowed CO sue as .a pauper was, though plain- 
tiff was found to be a pauper, rejecu-d on the 

I ground that he had not made out a prtma facie 
\ case entitling him ti permission to sue, ap- 
parently under s. 407, cl. ic) of the Civ. Pro. 
Code. Held in revision, that orders under s. 407 
do fall under the purview of s. 622 of the Civ. 
Pro. Code, and that the application ought not to 
have been rejected without giving the plaintiff 
I an opportunity of producing his evidence upon 
I the merits of the title alleged by him in the 
plaint. ALi Hamza v. ahasam Ali, A.W.N. 
1888. 130. [Appr., 10 A. 467.] 

(26) ''Application for leave to sue as pauper, 
when good prima facie title to property in suit 
not established — Civ. Pro. Code, ss. 407 and 
■409. — In the matter of an applicition for leave 
to sue as a pauper, it was pleaded that the 
applicant had grossly over-stated bis claim, and 
documeots wore filed which bore out this con- 
tention Several adjournments were allowed in 
order that the applicant might establish a 
prima facie claim to the share in the villages 
in dispute but he was unable to do so. Beld, 
that a person, who applies for leave to sue a.s a 
pauper, must make out that he has a good 
subsisting prima facie cause of action, capable 
of enforcement in Court and calling for an 
answer. SHEORAL v. SINGH SUKH KABAN 
SlNOH, 11 O.C. 87. 

f27i — Right to sue in — Civ. Pro. Code, ss. 

407 Ic). 409. — Where a person obtained a con- 
viction against another, which was set aside on 
appeal, on (he ground that the Magistrate was 
not competent to try the case, and the latter 
thereupon applied for permission to sue in 
forma paupens for damages for malicious prose- 
cution, the Court should not dismiss the appli* 
catioQ, on the ground that the suit is not 
maintainable, beciuse of the applicant not 
having been acquitted on appeal by reason of 
the original conviction having proceeded on 
evidence which the complainant knew to be 
false or on the wilful suppression of material 
information by him. The question whether 
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the suit was uot maintaiaable on such a ground 
is one. which was outside the scope of question, 
which the Court had authority to decide under 
s. 409, and pertained to the merits of the case. 
The Court should proceed with the enquiry 
into the pauperism of the applicant and pass 
the necessary orders under that section. ' 
PEROBSHAW SEROBSHAW V. Gawri DUTT 

BOGLA, 3 L.B.R, 218. (26 M- 506. 8 C.W.N. 

70, 9 Bur. L.R. I30. R.) 

(28) — S. 407, Ciu. Pro. Code — Application 
Jor leave to sue in form i pauperis — Condiiton 
precedent. — In an application to sue in forma 1 
pauperis, if on the allegations, a right to sue , 
is shown, the Court should allow the applica- 
tion, without satisfying itself as to the merits 
of the claim. A Court should not go into evi- 
dence as to the merits of the claim, in an 
application (or leave to sue in forma pauperis. 

Koka Ranganavka ammalv. Koka Vein i 
KATACHELLAPATINAIDU. 4 M, 323. [Diss., ' 
20 A. 299: Appr., 13 M.L J. 292 ; ExpL, 19 M. ' 
197, 6 M.L.J. 193; R., 7 A. G6l.] 

(29) — Cm. Pro. Code. 1832, s. 407 ld]~Appli- 
cation to sue in forma pauperis — Agreement ' 
with vakil to pay remuneration out of subject- 
matter of suit. — The application in this case, to 
sue in forma pauperis, was contested on the ' 
ground that the applicants bad entered into an ' 
agreement to give a lump sum of money as 
remuneration for the services of their vakil and 
permitted him in default to recover the same 
from the revenues of the .Jaghir sought to be ^ 
redeemed by them. Held that the application , 
should be rejected as the language of cl. |di of | 
s. 407 of the Civ. Pro. Code was .sunicicnily 
wide to ooyer such an agreement and it 
could nob be contended that the word ‘interest’ 
in the clause could not be restricted to such a 
'Vested and complete interest as that the person 
who obtained it should be made a party to the 
suit from cominencement. ManOHAK R.\M- 
CHANDRA V. LAKSHMAN MAHADEV, 9 B 371. 
IF., U.B.R. 1892—1896, Vol. II. ‘272 ] 

(30) — Pauper — Mortgage of claima. — A person 
trying to sue in forma pauperis is not bound 
to raise funds by mortgaging bis claims. 

Vedanta Desikacharyulu v. Perindev- | 
AMMA, 3 M. 249. [K, 30 B. 593 = 8 Bom. L R. 
671.] 

(31) — Cm. Pro. Code, ss. 404, 406 — Joint 
application for permission to sue as paupers . — 
The mere fact that several pauper applicants 
jointly present an application lor permi58ion 
to sue as paupers does not authorize the Court 
to entertain it on behalf of applicants who do 
not appear in person. BURGESS v. BIDDEN, 10 
H. 193. 

(32) - Civ. Pro. Code, 1882, ss. 406. 407 ( = 0. 
XXXIII, rr. 4, 6, new Code) — Application for 
leave to sue as pauper — Subsisting prima facie 
cause of action to mad^ out — Stattments in 
plaint accompanying application for leave to sue 
in forma pauperis— Rip/ii to sue. — S. 407 (c), 
■Civ, Pro. Code, does not refer solely to a ques- 
tion of jurisdiction, but the applicant to sue as 
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pauper must make out that he has a good, sub- 
sisting prima /acie cau5e of action capatle of 
enforcement in Court and calling for an answer. 
(7 A. 661, 13 B. 126. 19 M. 197, R.: 4 M. 323. 
Diss.) [F., 27 M. 37; R., 27 M. 120. 13 M L. 
J. 425, 4 M.L.T. 302, 6 M.L T. 359 = 3 Ind. 
Cas. 829, J Tho mere statements in the plaint 
which accompanies an application lor leave to 
sue as a pauper cannot be accepted as tbo solo 
materials on which a decision as to whether the 
applicant's allegations do or do not show a 
right to sue, can depend . If tho allegations in 
the plaint were the sole matters to bo looked to 
and the applicant were admittedly a pauper, the 
granting of this application to sue as a pauper 
would depend, not on whether he hnd any 
merits to go upon, but on tbe skill of gentleman 
wbo drafted his petition and his plaint, and tbe 
examination as to the merits under s. 406, 
Civ. Pro. Code, would be superfluous. KAM 
Rakh Nath v. Sundar Nath, 20 A. 299 = 
A.W.N 1898. 36. (12 B. 617, D.i [R., 91 P.L. 
R. 1909, 2 L.B.R. 333.] 

(33)— Cm.P/o.Code, ss. 407, 409. — Ou the hear- 
ing of a petition under s. 409, Civ. E^ro. Code, 
lor leave to sue in forma pauperis, the Court 
must decide whether the petitioner has a subsist- 
ing cause of action capable of enforcement at 
tho dale of tbe petition, and when tbe cause of 
action is barred by res judicata or limitation, 
the petition must fail. V1.IENDRA TirtTHA 
SWAMI v. SUDHINDRA TIRTHA SWAMI, 19 
M. 197. [Overruled, 13 M L.J. 292, P.B.; 
F., 4 M.L.T. 302; R., ‘20 A. 299, 13 M.L.J. 
425.] 

(34)— Cosfs of successful defendant in pauper 
suit, not covered by s. 4 L'2, Civ. Pro. Code. — Appli- 
cationof s, 220. — S. 412 of theCiv. Pro- Code, and 
the chapter of which it forms a part do not deal 
with the costs of a successful uefendant in a 
pauper suit. Thu iiistituiiou fee and other fees 
which a pauper plaiutiH is excused from pre- 
paying are fees payable to Goveromenb. Ss. 
411 and 412 prescribe bow t hose fees payable to 
Government are to bo eventually recovered ‘in 
any case, whether the pauper succeeds or whe- 
ther bo failc. There is nothing, howovor, in 
either of these sections, or in any other part of 
chapter XXVI of tho Code which can be hold 
to apply to the costs incurred by the successful 
doleiidant when tbe pauper fails. Such costs 
fail under s. 220, which deals with costs in suits 
ill general and leaves them to be disposed of by 
tbo Court in any manner it thinks fit. JETHA 
MULCHANDv. GULRAJ JASRUB. 8 B. 577, 
F.B. 

I'dbt— Decree in pauper suit — Sale of decree 
— Consent of Government— Claim of Govern- 
ment for stamp— Lien— Costs. — Where Govern- 
ment, after obtaining an attachment against a 
pauper plaintiff’s decree for satisfaction of the 
amount awarded to them in respect of stamps, 
consent to the sale of that decree in execution 
of another decree against tbe pauper and obtain 
an order by which they secure to themselves 
the chance of any surplus arising from that 
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sale, they cannot, when there is no surplus, be 
heard to say, as against the purchaser at that 
sale, that the decree sold was subject to any 
claim of Government under the decree made in 
their favour for the value cf stamps- The 
amount of stamps in a pauper-case is recovera- 
ble by Government from any person ordered to 
pay the same, in the same manner as costs of 
suit aie recoverable. The Government has not 
a hen or charge in their favour upon the decree 
for the amount of such stamps. Kristo 

RO\ V. The COLLECTOR OF AIoorsheda- 
BAD, 15 W.R. 203. 

(361—6'. 411. Cii;. Pro. Code, 1&S2— Scolc of 
—Oid Uv. Pro. Code iAct VIII o/ 1859l, s. 309 
— tfi forma pauperis- iSucct^s/ul pefifio7ier 

Charge Of Government }or Court-fees— Crovm- 

debt, priority o/.— S. 411 of the Code is an 
enabling section. Though it indicates the 
manner in which the Crown may proceed to 
realise Court- fees of a successful pauper plain- 
tiii, which lorm a Crown-debt, it does not 
preclude the Crown or its represeniative from 
urging Its prerogative and insi^ingcn its right 
to precedence over all other creditors. A suc- 
cessful pauper plaintifi attached and sold lor 
her costs certain property, other, than the 
property in suit, belonging to the judgment- 
creditor. The sale-procetos were paid into 
Court. The plaiutifi’s solicitor applied to have 
his costs paid out of the sale-proceeds. The 

Governmeut Solicitor also applied to have his 

certified Court-fees paid to him out of the fund 
in Court. Htla, that the Government Soli- 
citor was entitled to precedence and that it was 
not necessary for him to attach the fund before 
getting payment. SrIMATYGaYaNODa BALA 
Dasee V. BuTTO Krishna Dass Bairagee 
10 C.W.N. 857 = 33 C. 1040. (5 E H.C. 23 1 

B. 7, 1 A. 596, 2 A. 196, 13 A. 419, 26 M 
457, i?.) 

(2>'l)—Civ.Pro.Code, 1359, s.309i = O. XXXIII 
r.lO, Cxv.Pro.Coat,VJQ%)-Hecovery of Court-fees 
‘-Prerogative of Crown— Priority of Crown.— 
The direction as to the lecoveiv of Court fees 
in 8. 309, Civ.Pro.Code {1869), does not reduce 
the ngnts of the Crown or its representative, 
to those of a private judgment-debtor nor pre- 
clude it from urging its prerogative, [i?. 18 
A. 419. 33 C. 1040 = 10 C.W.N. 857.J 
The claim of the Crown on the proceeds 
of a pauper suit, to the extent of the 
Court-fee leviable thereou if the plaintifi 
was not a pauper, has precedence over that 
of other creditors. Ganpat PutaYA v. THE 
Collector of Kanara, i b. 7, [«., 13 

A. 419, 18 B. 237, 33 C. 1040=10 C.W.N. 
867 ; . 1 A. 696; Appl., 2 A- 196 ; D.. 29 A 

537. P.B. = A.VV.N. 1907, 157 = 4 A-L 

J. 720.J 

(38) —Execution of decree — Disfribufion of 
sale proceeds— Claim for Court-fees— Preroga- 
tive of the Crown.— •VfhoQ ihe same property 
is attached ana sold, at the instance of the 
Collector for recovery of Court-fees in a pauper 
suit and at the instance of a lien-holder, the 
former is entitled, as representing the Crown, 
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to be paid first, out of the sale proceeds, the 
amount of Court fees due in connection with 
the pauper suit. The principle that the Govern- 
ment takes precedence of all other creditors is 

not liable to an exception in the case of lien- 
holders. Collector of Moradabad v. 
Muhammad Daim Khan. 2 A. 196 . (1 B. 7, 

Appl.) [Overruled, 29 A. 537, F.B. = A. W. N. 
1907, 157 = 4 A. L.J. 720; iVof K.7M. 434; F., 
33 C. 1040=10 C.W.N. 357; Appr., 25 M. 
457; a., 18 B. 237. J 

(39) 6a/e proceeds realized in execution 
against pauper plaintiff — Preferential right of 
Collector to amount of Court-fee. — In an appli- 
cation for execution by the defendant against 
an unsuccessful pauper plainiifi, his property 
was attached, ana subsequently, on the appli- 
cation of the Collector, the Court executing the 
decree ordered that the property should be sold 
in satisfaction of the Collector’s claim for 
Court- fees and of the demand of the defendant 
for costs, and that the Collector should be first 
paid out of the sale proceeds. The sale proceeds 
being insufficient to meet both these demands, 
the Court passed another order, under which 
the Collector and the defendant were to be paid 
out of the sale proceeds rateably. Held, in a 
suit by the Collector to contest the order and 
to recover from the defendant, in the pauper 
suit, the amount paid to him out of ibo sale 
proceeds, that he was entitled to recover, as 
the Crown was entitled to bo paid first, out of 
the proceeds of such sale, the amount of the 
Lourt-fee the plaintiff in itie pauper suit would 
have had to pay if he had not been allowed to 
sue as a pauper GULZAKI Lal v. THE 
COLLECTOR OF BaREILL^, 1 A. 696. (1 B. 

7, F.) [ii., 33 C. 1040 = 10 C.W.N. 857.] 

(40) — Plaint in suit in forma pauperis, return 
oft for presentation to proper Court — Returning 
Court not competent to order payment of Court- 
fees by plaintijf — Order of such Court refusing 
to execute i/s order for costs, no appeal lies from. 

A Court, to which an application to sue as a 
pauper was presented, held the plaintiff-appli* 
cant’s pauperism to be proved, but, finding that 
it bad no jurisdiclion. returned the plaint for 
presentation to the proper Court with an order 
that each party was to pay his own costs. 
From the order passed by such Court rejecting 
an application of the Collector for recovering 
the Court-fees from the plaintiff, no appeal and, 
therefore, no second appeal was held to lie* 

But, inasmuch as the original order of the first 
Court for payment of Court-fees by the plaintiff 
was not one which that Court had jurisdiction 
to make under s- 412 of Act X of 1877, the 
High Court, in the exercise of its extraordinary 
jurisdiction, annulled that order and with it all 
the proceedings consequent upon it, including 
the orders passed by the lower Courts on 
the said application of the Collector. THE 
Collector of Rathnagiri v. Janabdan 
V lTHAL KAMAT, 6 B. 590. [F., 18 B. 464, 

23 M. 73 = 9 M.L.J. 265 ; R., 27 B. 142; D., 15 
B. 77. 20 B. 86.] 
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(41)— Vlir of 1^59, ss. 303, 309— Pauper 
not exempted from liability to stamp duty and 
penalty — Application of pauper-plaintiff for 
remission of penalty uyider s(a»tp laxo — Civil 
Coxirt not bound to receive and submit to the 
Hevenue Board — Pauper pound to apply under 
Act X of 1862, s. 15, cl. G. — The sections appli- 
cable to the recovery of stamp-duties in p-iup^r 
suits are ss. 303 and 309 of Act VIII of 1859. 
In cases in which the application of a pauper 
to be permitted fo sue m forma pauperis is 
admitted, such plaiutifi is not liable to any 
further stamp-duty in respect of any petitiop, 
appointment of -* pleader or otber proceeding 
connected with the suit, or with tbo execution 
of any decree passed on it. Under these sec- 
tions, the pauper cannot claim exemption from 
liability to pay any further stamp duty or 
penalty in respect of a document on which be 
relies, and which, owing to a def..*ct in tha 
stamp, is inadmis-’lble as evidence in the suit. 
It is not for a Civil Court to receive and submit 
to the Revenue Boird any application on the 
part of a pauper for the purpose of obtaining 
the authority of the lio.ird to remit or mitigate 
the penalty under the Stamp Law. It is the 
duty of the plaintiff to make timaly application 
to the Board for the above purpose under cl. 6, 
8. 15 of Act X of 1862 GOLAM GUFFOOU 
V. RKIIAM HOSSEIN ClIOWDHUY, 10 W.R. 

357. 

(42) — Cii). Pro. Code, 1882, ss. 244, 246, 247, 

411 — Execution by Government for Court-fees — 
Appeal^CrosS’Claims and cross-decrees — t’ourf- 
fees payable to Government — Mode of recovery 
— An appeal lies from an order granting .an 
application by the Collector, for the recovery 
of Court-fees due by a pl uniifT suing \n forma 
pauperis, inasmuch as the Collector must be 
deemed to have been a party to the suit in 
which the decree was passed. [F., 13 A. 326; 
Cons., 23 M. 73; R., 18 M. 439.] The provi- 
sions of these sections apply, only when execu- 
tion proceedings are taken, and in the absence 
of such proceedings, no questions of set-ofl and 
oODsequeut reduction or other modification of 
the "subjoct-maitor” of the suit decreed against 
a defendant can arise. Tbo Government has 
in respect of the Court foes due to it in a pauper 
suit, a first charge on that portion of the 
Bubjoot-maitcr of tbo suit decreed in favour of 
the plaintiff, recoverable in the same way as 
costs are ordinarily recovered under the Code. 
JANKI v. THE COLLECTOE OF ALLAHABAD. 
9 A. 64. (R., 18 B. 237.] 

(43) -Cii>. Pro. Code, 1832, s. 412— Suif in 
forma pauperis — Wiihdraxoal — Payment of 
Court-fees to Collector — Civ. Pro. Code, s. 622. 
— K instituted a suit in forma pauperis for 
cancelling a certain document and for obtain- 
ing certain property. Subsequently, tbe matter 
was amicably settled, and the plaintiff's appli- 
cation that the suit may bo dismissed was 
granted by the Subordinate Judge. But no 
order was made as to the payment of Court- 
fees. An application was thereupon made by the 
Golleotor to the High Court under s. 622, Civ. 
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Pro. Code, 1882, praying that the lower Court 
should be directed to make an order for the 
payment of Court-fee^ under a. 412 of the Civ. 
Pro. Code, 1882. Held (1) that though the 
Collector was not a party to the suit, he w^s not 
debarred from moving the High Court under 
s. 622 of the Civ. Pro. Code, and (2) that the 
Subordinate Judge was not competent to make 
the order desired by the Collector, because 
s. 412 of tbe Code had no application to the pre- 
sent case, there having been no adjiidicacion of 
the rights of the parties. S. 412 when read 
with s. 411, applies only to mtpos of adjudicat- 
ed failure and to other cases specified, as where 
the plaiiitill h been dispaupered or tbe suit 
ha^ oeen disiuiss -d under s. 97 or s, 98. THE 
COLLECTOU OF K\NARA v. KRISHNAPI’A 
Hedge, 15 B 77. [_Overruled. 8 Bom. L.R. 
689 = 31 B.;i0 : Not F., 4 M.L.J. 98; R., 18 B. 
464, 29 B. 102 = 6 Bom. L.R. 1122 ; D., 20 B. 
86.] 

{44)— Ciy Pro. Code (XIV of 1882), S5. 412, 
622. ifOTiis " fails in the suit" in, meaning of — 
Pauper suit dismissed xoithout contest, plaintiff 
liable to pay up Court-fees . — Even where a suit 
in torma pauperis happens to be dismis.sed with- 
out contest and tri il, tbe plaintiff will be liable 
under s. 412 of the Civ. Pro. Code. The words 
“ succeeds” and ” fails in the suit” in the sec- 
tion refer to the ultimate decision or the result 
of tbe suit, and not to tbe mode in which tbe 
decision is arrived at. It would be doing 
violence to the language of the sec' ion, to 
construe it as if the words ” after contest” had 
occurred therein. Whore in such a case, tbe 
lower Court’s proceedings have been based on a 
misconstruction of the section, it i.s competent 
to the High Court to interfere under s. 622 of 
the Code and order payment of Court-fees by 
the plaintiff. THE COLLECTOR OF VlZAGA- 
PATAM V ABDUL KARI.d SAHEB. 2l M 113 = 

8 M L J. 4. [R., 23 M 73. 29 B. 102 = 6 Bom. 
L.R. 1122.] 

(45) — Civ. Pro. Code, s. 411 — Suit in forma 
pauperis — Court-fee — Properly of defendant sold 
to realize Court fee—Ptoperlxj sold subject to a 
mortgage — Rights of mortgagee. — Held, that the 
sale, subject to a mortgage, of property belong- 
ing to tbe defendant in a suit brought in forma 
pauperis, for the purpose of realizing the Court- 
fee payable to Government by the plaintiff, does 
not preclude tbe mortgagee from bringing to 
sale the same property, in execution of a decree 
fer sale, on his mortgage, DOST MuHAM.MAD 
Khan v. ManiRAM, A.W.N. 1907. 157 = 29 A. 
537 = 4 A .L. J . 720, F.B. (2 A. 196, Overruled ; 1 
B. 7, D.) 

(46) — Pauper, suit by— Court-fees, payment 
of, by pauper subsequent to filing of his applica- 
tion— Limitation , — A suit is instituted in the 
case of a pauper, who. before the enquiry into 
his pauperism is finished, pays the Court-fees 
required on his plaint, when bis application to 
sue as pauper is filed, if be is found to bo a 
pauper at the time be filed the application- 
Amjad ALl 7. SARPARAZ ALI, 4 O.C. 250. 
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(47^Ss. 273, 284, Act XIV of 1382 (Civ. 
Pro. Ccde)—^PlaintiJ} obtaining decree in forma 
pauperis for monep— Order made in favour of 
Collector for realisation of Court-lees due to 
Government. U the time of decree— Attachment 
—Decree, execution of— Sale.— A certain person 
obtained a decree in forma pauperis for money. 
At the time when Ihe suit was decreed an 
order was made in favour of the Collector' for 
the realisation of tbe Court-fees due to Govern- 
ment. In execution of this order, the Collector 
attached the said decree under s. 273 of the 

Code of Civil Procedure and subsequently sold 
the same under s. 284. An application was 
made by the decree-holder for execution of his 
decree: held, that tbe provisions of s. 273 did 
not contemplate the sale of a decree for money, 
and that section was introduced into the Indian 
Code for the purpose of showing in what man* 
Der the attachment of decrees under the Code 
should bein^de available on behalf of the 
attaching person. JOTINDRO Nath Chow- 
DHRY v. DWARKA NATH DEY, 20 C 111. (6 

M. 418. 2 A. 290, F.) 

(48) Civ- Pro. Code, s. 411 — Decree for less 

thanapauper'sclaim— Stamp duty on the de- 
cretal amouni—Disrcputable The pau- 

per brother of a dancing girl sued her for a 
moiety of her property. She pleaded that all 
was mere self-acquisition by prostitution. The 
Judge found that only a very small eum was 
ancestral, and gave the plaintiff a decree for a 
moiety, but directed tbe sister to pay the Gov- 
ernment stamp duty for the entire claim, as 
her defence was a disreputable one. Held that 
no penalty can lawfully be imposed upon her 
for pleading what was found to bo substantially 
true and that the decision of the ancestral pro- 
perty was founded on the custom of their caste 

Chandrasekav Secretary of St \te for 

India, i4 M. 163. 


(49)— Ciu. Pro. Code. s. Court-fee pay 
abh to Government by successful pauper plain- 
t%fj— Execution against subject-matter of suit — 
By s. 411 of the Civ. Pro. Code, the Court-fees 
which would have been payable had not the plain- 
tiff been allowed to sue as a pauper are to be 
calculated by the Court should the plaintiff 
succeed. When so calculated, the amount is 
declared by operation of law to be a first charge 
on the subject-matter of the suit, and such 
amount is also, according to law. recoverable 
by Government from any party ordered by the 
decree to pay the same, in the same manner as 
costs of a suit are recoverable. It cannot be 
successfully contended that the first charge 
thus created can only be enforced by a separate 
suit brought by the Government. The Legis- 
lature mast be taken to have given the Secre- 
tary of State a right to recover the Court-fees 
in the same way as if they bad been costs in 
the suit, either generally from the person or 
property of any one ordered by the decree to 
pay the same, or from the property, the subject- 
mater of the suit. It cannot have been the 
intention of the Legislature to compel the 
Government to bring a separate suit, in such a 
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recover* the value of the Court-fees 
which the plaintiff had been relieved from 
paying on his plaint owing to his pauperism. 

Ramdas V. The Secretary of State 

Council, 18 A. 419 = A.W.N. 
1896. 121. [i?,, 33 c. 1040 = 10 C.W.N. 857.]‘ 

(50) Application to sue in forma pauperis — 
Order rejecting the same— Appeal.— ThezQ is no 
appeal from an order rejecting an application 
under 9. 407, Civ. Pro. Code (1877). for permis- 
sion to sue as a pauper. It does not em body the 
result of the decision of the suit, which it merely 
refuses to entertain in the manner in which it 
IS sought be instituted. Nor is it, though 
undoubtedly the result ot a judicial proceeding, 
one of those enumerated in s. 588 of the Civ. 
Pro. Code, as appealable. COLLIS v. MANO* 
HARDAS, 1 A. 745. F.B. (1 A. 668, R.) 

{51) — Civ. Pro. Code, VIII of 1859. s. 310— 

pB)eciion of application to sue as pauper-* Appeal 
Revival of application . — There was no appeal 
open to a pauper, where his application to sue 
as a pauper was rejected for default. Where 
there had been no refusal under s. 310, Act VIII 
of 1859, the applicant could revive his applica- 
tion for leave to sue as a pauper. Rajah BHO-T 

SINGH V. Ranee Maha Koonwer, 3 Agra 
mis. 1. 


(52) S. 413 , Civ. Pro.Codct 1882 — Application 
for leave to appeal as pauper, effect of, dismissal 
o['~Thc provision in s. 413 of the Code that, on 
the refusal of a petition to allow a person to 
sue as a pauper, tbe applicant shall be at 
liberty to institute a suit in respect of the 
same matter, duly stamping the plaint in the 
ordinary manner, is equally applicable to the 
case of tbe dismissal of an application to be 
allowed toappeal asa pauper, and coDsequently» 
when such an application happens to be dis- 
missed by tbe Court, the applicant has the 
further right of presenting, on proper stamps, 
tbe appeal sought to be made, 8HAIK BUFFATI 
V. KALLOO Khan. 3L.B,R.194. 122 B. 849, 

2 A. 241, 26 A. 329. R.) 

(53) S. band art, 170, Limitation Act, 1817. 
Appeal does not include leave to appeal in 

forma vauperxs. Tbe expression “appeal” in s. 5, 
Act XV of 1877. does not include an application 
for leave to appeal in forma pauperis. SARAT 

Chandra Dry v. Bro.jeshwari Dasi, 30 C. 
790. (2 M. 230. 12 A. 79, R.) 

{5^)— Civ. Pro. Code, 1882, ss. 579, 592- Appli- 
cation to appeal in forma pauperis — Limitation 
Act (XV 0/1877, s. 5. art. 170) — The provisions 
of 8. 5 of the Limitation Act do not apply to 
an application to appeal in forma pauperis. 
Parbativ. Bhola. 12 A 79 = A.W.N. 1890. 

25 1-2 A. 461 ; R., 19 B. 48, 30 C. 

790 = 8 C.W.N. 906.] 

(55)— Civ. Pro. Code, 1832, ss. 407, 403— 
Application for leave to sue in forma pauperis — 
Rejection of application on grounds other than 
those mentioned in s. 407 — Revision. — A Court 
is not competent in an inquiry into the pauper- 
ism of an applicant for leave to sue in forma 
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pauperis to go into the question of the probable 
result of the applicant’s suit if leave were to be 
granted, that suit not being prima facie barred 
by any rule of law. Where a Court, having 
found the applicant to be a pauper, acted as 
above described and rejected the application 
for leave to sue as a pauper : Held that the 
applicant could apply for revision of the order 
rejecting bis application. FAIZ Muhammad 
V. AZIZ-UN-NISSA. A.W.N. 1893. 218. (7 A. 

661, D). [R., 32 A. 623 = 7 A.L.J. 741=6 

Ind. Cas, 703. J 

(56) — Ctu. Pro. Co(k, 1882. ss. 401, 407— 
Applicalion for permission to sue in forma pau- 
peris — Possidililt/ of professing pauper's raising 
money on his claim no grotmd for rejecting his 
application— Revision. — Money which may be 
borrowed on the strength of h>s claim in a suit 
which a person is seeking permission to institute 
in forma pauperis cannot be regarded as property 
in the possession of such person so as to disen- 
title him to sue in forma pauperis. An order 
rejecting an application for permission to sue in 
forma pauperis is not a decree, and being 
unappealable may form the subject of an ap- 
plication for revision. AZMAT ALIv. KIKAYAT- 
Ullah Khan. A.W.N. 1833, il. 

(57) — Pauper sui< — Refusal of permission — 
High Court's powers of revision — Civ. Pro. 
Code, 1877, s. 622. — The High Court would not 
interfere! in revision, with the Subordinate 
Judge’s order refusing the application of the 
petitioners to sue in forma pauperis. HHUL- 
NESHRI DAT V. BlDIAniS, A.W.N. 1882. 69. 
[F’., 32 A. 623 = 7 A.L.J. 741 =6 Ind. Cas. 831; 
R., 7 A. 661, F.B.] 

(58) — Jurisilicfion — Civ. Pro. Code, 1859, ss. 
304, 306. — Where, on the day fixed for hearing 
on the question of pauperism, the defendant 
brings to the notice of the Court any ground 
on which the Court would have been bound to 
refuse to admit the petition, it is in the discre- 
tion of the Court to admit or to refuse to admit 
evidence of such ground. In the matter of 
the petition of GANOA DASS ADHIKAREE, 
11 B.L.R. App. 23. Note = U W R. 281. 

(59) — Suif in forma pauperis — Civ. Pro. Code. 
1859, 83. 304, 306. — This was a suit in forma 
pauperis. The petition w »s admitted, and the 
usual order made under s. 305. and the case 
came on for hearing under s. 306 The defend- 
ant proposed to show by examination of the 
plaintiff that, on the facts stated in the petition 
there was no cause of action. The plaintiff 
objected that in suits in forma pauperis no 
question except the pauperism of the petitioner 
could, under s, 306, be gone into. The Judge 
allowed tbo examination of the plaintiff with a 
view to show that, on her own evidence, she 
had iio cause of action. But her evidence not 
showing that she bad no cause of action, the 
defendant proposed to show it by calling other 
witnesses which the Court refused to allow. 
TARRAMONEY DaHEE V. HUBRO MOHUN 
CHATTERJEE, 11 B.L.R. App. 23. 


Pauper Sults-confiUtted, 

(60’ — Suit brought in ordinary form —Poiver 
of Court to permit continuance of suit in forma 
pauperis — Civ. Pro. Code, 1882, s. 401 — 
Where a suit has been originally insUtuied in 
a Court not as a pauper suit but as an ordinary 
one. it is in the power of the Court when 
necessary to allow the plaintiff to continue the 
suit in forma pauperis, since exactly the same 
considerations apply to the case ot a plaintiff 
who becomes a pauper in the course of the 
litigation as to one who begins it as a pauper. 

Rev.ii Patil V. Sakharam, 8 B. 615. {2 C. 

130. F.) [F.. 20 C. 319.] 

(61) — Pauper petition — Payment of Court- 

fees by petitioner— Institution of suit— Limita- 
tion, — Whore a person, being a pauper, petitions 
to sue in forma pauperis, and afterwards, 
pending enquiry into his pauperism, obtains 
funds and pays tbo Court-fees required for his 
suit, and bis petition is, on such payment, 
numbered and registered as a plaint, his suit 
must be deemed to have been instituted from 
the date when he filed bis pauper petition, and 
not when he paid tbe Court fee.s ; and limitation 
for the suit runs against bun only up to the 
former date. SKINNER v. Orde. 4 C.L.R. 331, 
P.C. = 2 A. 241 = 6 1 A. 126 = 4 Sap. 31 = 3 
Suth P.C.J. 627. (1 A. 230, reversed.) [F., 

4 O.C. 250, 74 P.R. 19C3, 28 M. 493 = 15 M.L. 

J 219. 3 L.B.R. 191, 123 P.R. 1907=82 P.W. 
R 19U7 ; 4 A 37 = A.W.N. 1881,129- 

R.. 1 O.C. 272, 159 P.L.R. 1901. 59 P.R. 1903 
= 129P.L.R. 1903. 73 P.R. 1906=150 P.L.R. 
1906, I S.L.R. 71; D., 18 A. 20G = A.W.N. 
1896, 33. 9 Bom. L.R. 204.] 

(62) — Mad. Reg. VII of 1818, s. 18, cl. 5 — 
Suit in forma pauperis -Fresenfrtfion and filing 
of petition for leave to sue — Irregular proceed- 
ings.— Us Mad. Reg. VII of 1818. s. 18, cl. 5, 
the practice is to .serve a petition for liberty to 
sue in forma pauperis and the plaint, on the 
party proceeded against, to show cause within 
a certain time why tbo plaintiff should not be 
allowed to sue in forma pauperis. lu 1847, A 
presented a petition to the Civil Court of 
Chittoor for liberty lo sue in forma pauperis 
for recovery of a polliam. The Court was of 
opinion that, under Mad. Reg. IV of 1831, 

A could not be permitted to sue without 
obtaining the authority of tbe Government. 
In May, 1848, A obtained tbe sanction of the 
Government, and in October of that year, be 
presented a petition for leave to sue in forma 
pauperis and at tbo same time, lodged bis 
plaint. On the 13th of Novenjber, 1848. the 
plaint and petition wore ordered by the Court 
to he filed. Tbo order for service of tbe petition 
and plaint, requiring the defendant to show 
cause why A should not be allowed to sue in 
forma pauperis was not served until August, 
1849. No cause was shown, and tbe proceedings 
stood in that position on the 16th of September, 
1849, when twelve years (the time limited by 
Mad. Reg. II of 1802, e. 18, cl. 4). from tbo 
16th of September. 1837, when the cause of 
action accrued, had expired. The plaint was 
by a subsequent order of the Court, filed on the 
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Ut of Mnrch, 1850*. He/d First, that the 
procfedings of the Civil Court of Chittoor, on 
the 13th of Novfmber, 1848, were, by Mad. 
Reg. \1I of 1818, s. 5, irregular, as the 
course there directed was to serve the petition 
and plamt on the party proceeded against, to 
show c^use within a certain time why the 
phiintitf should not be allowed to sue in forniCL 
pav^er\s\ Secondly, that the suit was not 
baned by Mad. Reg. II of 1802, s. 18, cl. 4. 
as A bad preferred his claim within the 
prescribed period to a Court of competent juris- 
diction. and had been prevented from com- 
mencing his suit in proper time bv the irregular 
proceedings of the Court. Naragunty Luch- 
MEDAVAMA V. VENGAM4 NAJDU, 1 W R.P.C 

30 = 9 M.l.A. 66. 

(63i— Sui/ in forma pauperis— Senior anand- 
ravano/n Malabar Tarwad— Right to bring 
such a suit— Trust properties — A senior anan- 
dravan of a Malabar Tarwad is entitled to 
bring a suit in forma pauperis to set aside 
alienations made by the karnavan, where the I 
properties alienated are temple properties ; it I 
IS not necessary for him to consult other uralers 
of the temple to bring such a suit. A Court 
should not refuse an application to sue in forma 
pauperis, merely because there is no cause of 
actiou in regard to a portion of the claim made 
in the suit. Such a question is one for elimi- 
nation of such properties from the suit when 
tried, and not lor a refusal of the application 
to sue in forma pauperis. Mangalasheri 
U iLATH KRISHNAN NUMBUDRI v. MaNGALA- 
SHERI ILLATH KESAVAN NUMBUDRI M W 

N. 1913, 38 = 16 Ind.Cas. 612. 

Pauper Suits— Recovery of Stamp fees, Cir. 
No. 34, dated the 30ch November 1864, l.W.R. 
Ciy. Cir. Orders, p. 4. 

This circular lays down the Rules regarding 
costs in suits m forma pauperis instituted in the 
Original side of the High Court, 14 W.R. H. 

C. Rules, p. 7. 

See ACT XX OF 1863, s. 18. 24 M. 419. 

See Appeal to Privy Council— Prac- 
tice and procedure, 7 W.R. 29. P.C =4 I 

M.l.A. 114. 

Leave to sue in forma pauperis — Order grant- 
ing leave — Revision — See CiV. Pro. CODE, 
1908, 8. 115, 7 N.L.K. 49. 

Order granting application to sue in forma 
pauperis — Revision — See CiV. PRO. CODE 
1908, s. 115, 7 A.L.J. 741 = 6 lud. Cas. 831. 

See CiV. Pro. Code. 1908, s. 115, A.W.N. 
1882, 92. 

Application to file a suit in forma pauperis 
— See CIV. Pro. Code. 1908, s. 115 and 
O. XXXIII, r. 1, 8 Bom. L.R. 642, 671. 

See Civ. Pro. Code, 1908. O. VII, rt. i, 2, 

4, 5, 6, 0. XXXIII, r. 1. s. 115, A.W.N. 1900, 

214. 

Right to be declared a pauper, whether per* 
sonal — Death of applicant to sue in forma 


Pauper ~ continued , 

pa7ipfris— Right of heir to be substituted — See 
n O’ XXII. r. 3 (11. 

n ^ O.L.J. 234 = 33 

O. 1163. 

Withdrawal! of, with permission to bring a 
fresh suit, amounts to failure of the suit— Pay- 
ment of Court fees due to Government— 

^9®®- O. XXIII. r. 1 and 
9‘>.^XXlIf, r. 11 , 6 Bom. L.R. 1122 = 29 B, 


Plaintiff withdrawing from a suit without 
the permission of the Court, as a result of com- 
~ -bVe ClV. Pro. Code, 1908, 0. 
XXIII. r, 1 and O. XXXIII, r. 11 , 8 Bom. L. 

R. 689 = 31 B. 10. 

Application for leave to appeal as pauper — 
Application containing no schedule of property 
belonging to applicant— Want of verification— 
Effect-See CiV. Pro. Code. 1909, 0. XXTII. 
r. 2. 0. XLIV, r. 1. 11 O.C. 19. 

Plaintiff, if can be required to furnish secu- 
rity for defendants’ costs— See CiV. PRO. 

Code. 19 O 8 . 0 . xxv, r. 1 (i). o). 0 XXXIII, 

r. 8, 12 C.W.N. 163 = 7 C.L.J. 312. 

Plaintiff obtaining leave to sue in forma 
pauperis Plaintiff partly successful— Memo- 
randum of objection in forma pauperis — See 
Civ. Pro. Code, 1908, 0. XLI, r. 29, 4 L B- 
R. 262. 

See Contract act. 1872. s. 23, 13 B, 126. 

See COSTS -SPECIAL GASES. 15 W.R. 41, 
P.G. = 7 B.L.R. 216 = 14 M.l.A. 67. 

Review of judgment — Suit in forma pauperis 
— Non-liability to Court fee— See COURT-FEES 
Act, 1870. sch. I, arts. 4 and 5, 20 A. 410- 

See Decree— ALTERATION or amend- 
ment OF Decree, 2 C.L.R. 461. 

See Decree— Decree. Construction 
OP, 25 W.R. 316. 

S. 440, Civ. Pro. Code, 1882 — Suit in for- 
ma pauperis by father as next friend — Dis- 
missal — Order to pay costs — Nature of liability 
—See Hindu Law— Debts, 6 M.L.T. 308. 

= 20 M.L.J. 89 = 4 Ind. Cas. 105. 

See IN.TUNCTION- SPECIAL OASES, A.W. 

N. 1890, 167. 

Applications for leave to sue in forma pau- 
pens, refusal of —Institution of regular suit— 
Limitation— See LIMITATION ACT, 1908. a. 3, 

17 A, 536 = A.W.N. 1895. 106. 

Payment of Court-fees by petitioner- 
institution of such sui^ — Limitation— 
Limitation act, 1909, s. 3, 2 A. 24i, P.C.* 

4 C.L.R. 331 = 6 I. A. 126. 

See Limitation act, i9oa. s. 3 , 2C.389, 

129 P.L.R. 1903 = 59 P.R. 1903. 

Civ. Pro. Code, s. 403 — Objection to applica- 
tion for leave to sue as pauper— Payment of 
Court-fees after expiry of limitation — See LlMI' 
TATION act, 1903, 33. 3, 4, 5, 18 A, 206 = A.W. 

N. 1896, 33. 
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Pauper Suits— concluded. 

Proceedings, effect of payment of Court-fees 
not made in time — 5ee LIMITATION ACT, 
1908, ss. 3 and 14, 9 Bom. L.R. 204. 

Application b> next friend of minor for leave 
to appeal as pauper made after time — Payment 
of Court-fee — Sufficient cause— 6’ee LIMITA- 
TION ACT, 1908, ss. 4, 5 6 and 8, art. 170, 144 
P.VV.R. 1909. 

See Limitation act, i908, ss. 4, 5. 22 
84 P.R. J904. 

See Limitation act. 1908, arts. 149. 1S2 
2 B.L H. App. 22=11 \V.R. O.C. 67. 

See LIMIT.ATION act. 1903, arts. 170 
181. 19 B. 48. 

See Limitation act, 1908, art. 171 7 
B. 373. 

Exemption of public claims — Claim of 
Government to recover stamp duty on dismis- 
sal of— Sec Limitation act, 1908. art. 182— 
Law applicahlh to application for 
execution, 8 M.H.C. 40. 

Cross objections in— See MAINTENANCE, 7 
Ind. Cas. iiS. 

Application for leave to sue in forma pauperis 
— Minor unrepresented by guardian or next 
friend — Costs— See MINOR — SUITS BY AND 
Against minors, 13 b. 234. 

See Privy Council. Practice of— Spe- 
cial LEAVE TO appeal AND TO DEFEND 
APPEAL, 7 W.R. 29. P.C. = 4 M l.A. 114. 

.Application in forma pauperis for probate of 
will by executor — Court’s power to grant — See 

Probate— Practice and procedure as 

TO PROBATE. 18 B. 237. 

Sec Process fees, 4 P.R. i873. 

See Review— GENERAL. 5 B-L R. 318, 
Note=U W.H. 22. 

See Review — REVIEW when lies. 24 P. 

R. 1870, 4 B. 414. 5 B.L R. App. 29. 

Rejection of application to appeal as a pau- 
per — High Couro’s powers of revi>ion — See 

Revision— GENERAL, 4 a.9i = a w.n. 188i, 

136. 

See Revision— General. 2i P.R, 1885. 

Pawn. 

See Contract act, 1872, ss. 172 to 178. 

See Pledge. 

^ (l)-Aci XIV 0 / 1859. s.l, cl. Ib-^Deposit— 
Pawn — Absentee — Adverse possession — Entry o/ 
absentee's name inCollector's records. — Adeposit 
or pawn is of moveable property, not of land, 
and a suit for recovery of land cannot bo gov- 
erned. as regards limitation, by cl. 15. s. 1 of 
Act XIV of 1859 wbiob relates to suits for the 
recovery of a deposit. Tue mere entry in the 
Colieotor’s records of the names of absentees in 
re.spcot of certain shares cannot alter the nature 
of posseasioD adversely * held by the other co- 
sharers. DOORJUN V. OhAINA, 2 N.W.P. 43. 
[R., 3 A. 468.] 


Pawn — concluded. 

Lnautborized pledge of goods by servant — 
Suit in trower— CONTRACT ACT, 1872 
s.,178. 4 0. 497 = 3 C-L.R.. 398. 

Trust- -See Deposit T OF title-deeds 9 
M-I.A. 303. 

8 Suits by pawnee to recover balance of debt 
after sale of pawned articles — See LIMITATION 
act. 1908, art. 57. 24 A. 251 = A.W.N. 1902 
43. 

See Mortgage— Form of mortgages 

3N.W P. 71. 

Pawnee. 

Rights of pawnee — See COMPANY— POWERS 
AND LIABILITIES OF DIRECTORS. 106 P.L.R. 
1902. 

Payment. 

(U-Payment-Paymenl ofdebtto representative 
of deceased psrson—Discharge—Iiioht of execu- 
tors of the deceased to ignore such payment — 
Notice of claim— Duty of executors— Negligence. 

effect of. — i/e/d, that as no one is under legal 
obligation to pay debts due to the estate of a 
deceased person to any one claiming to bo en- 
titled to the effects of the deceased, except on 
the produciiou of a prol ate, letters of adminis- 
tration. certificate or some authority to collect 
the debts due to Ibe estate of the deceased, 
therefore a payment by a debtor to the widow 
of his deceased creditor, who bstl not obtained 
any authority to recover tbo debts due to her 
deceased husband’s estate was not a valid 
discharge to the debtor, and that the execufors 
of the deceased creditor were fully entitled to 
ignore such a payment, and to sue for the 
same. Mere neglect on the part of the execu- 
tors to givo notice of their claim to the debtor 
did not debar them from claiming tbo debt, 
although it might boa good reason for decliii- 
ing to givo interest, damages or even costs as 
rogard.s such a claim. GOLAK NATH v. CRAD- 
DOCK. 72 P.R. 1903. (8 B.H.C. A.C. 152 

R.) 

(21 — Bond— Ptoof of payment — Evidence — 

It irt wrong to require, as was done in this case, 
that payment pleaded in discharge of a bond,* 
should bo payment recorded in Court; it is 
enough if tbo payment appears in the books of 
the Mahajuns as was usual in such cases 
JeykA.M v. HARBHUGGUT, 88 P R. 1866. 

See Bond, l B. 45. 

Into Court of decretal money — See CiV Pro 
Code, IOOB.O. XXI, r. 89, 1 Bom. L.R. 2J5 
= 23 B. 723. 

See Contract— Illegal contracts 9 

B.L.R. App. 38=18 W.R. 450. 

Where place of payment is not stipulated, 
the deotor must make the payment at the 
place where the creditor is— 6’ee CONTRACT 
ACT, 1872, 8. 49, G Bom. L.R. 1038 = 30 B. 167. 

By plaintiff for his own benefit— Sec CON- 
TRACT ACT. 1872, 88. 69. 70. 1 Bom.L.R. 
371. 


O.VII— 79 
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Payment— conc^wrfed. 

Extension of time for — See DECREE — 
Decree, Formof. 26 C. 639 = 3 C.W.N. 628. 

Stipulation in bond that payment of money 
due under it shall be endorsed on bond and that 
no other evidence of payment is admissible — 
Other evidence of payment not excluded — Sec 

Evidence-Parol Evidence, 3 M.L.J. 9. 

Bond— Contemporaneous oral agreement for 
discharge — Sec Evidence — Parol Evi- 

DENCE, 4 C.L.R. 274. 

Appropriation of— See GUARANTEE. 4 C. 
560 = 3 C.L.R. 361. 

See Instalment decree, 24 a. 85=a 
W.N. 1901. 168. 

Lambardar and co-sharer— Of rent to lam- 
bardar— • Bonn yide payment — Suit for recovery 
of rent— S^c Lamrardar, A. W.N. 1888. 45. 

Money paid by def»^ndant not liable to pay in- 
to Court and realised by decree-holder — Suit to 
recover -Limitation— Sec LIMITATION ACT. 
1908, art-». 29, 62. 96, 97. 120. 6 Ind. Cas. 654 
= 49 P.W.R. 1910. 

Of money for defendant’s use — Cause of 

action — Right to recover — Limitation— Sec 
Limitation act, 1908, art. 61, 7 A.L J. 585 = 

6 Ind. Cas. 878. 

Goods priced in sterling — Money paid in 
rupees, how far payment for goods- See SALE 
OF GOODS, 17 B. 62. 

Payment into Court. 

See Civ. Pro. Code, 1908, 0. XXI, rr. i 

2 . 

(D— Cin, Pro. Code, s. 308 — Purchase 
ai Court sale ~ Payment into treasury — Rules 
of High Court of 21st June, 1882.— Under the 
rules of the High Court of 2l0t June. 1882, the 
treasury becomes, for purposes of payment, 
part of the establishment of the Court. There- 
fore, when the balance of the purenase money 
was brought to the Court, on the fourteenth day 
after sale, and a chalan was obtained, and both 
were taken to the treasury, but the treasury 
officer bad closed for the day and, the next 
two days being holidays for the treasury, the 
money had to be paid on the seventeenth day, 
the Courts ought t<> consider such payment as 
made in time. SRINIVASA v. Malayachan 

7 M. 211. [D., 8 M.L J. 168.] 

(2) — Execution of decree— Deposit of money 
on behalf of jtLdqmenUdebtor , effect of. —When, 
by the terms of a decree, the estate of a judg- 
ment-debtor is primarily made liable to dis- 
charge a debt with interest, the judgment- 
debtor or his heirs would have a right to pay 
the principal and interest, in order to protect 
himself from being made responsible to 
indemnify the sureties; and if money is de- , 
posited bv some one for the benefit of the judg- 
ment-debtor, it is unnecessary for the Court to 
enquire whether such person had authority 
from the judgment-debtor or his heirs to do so, 


Payment Into Court — continued, 

inaHmuch as the mCney is in Court for the 
purpose of satisfying the decree of the execu- 
tion-creditor. BISSESSUR SINGH V. NiM 
Chand Bose, 12 W.R. 505. 

(3) — Question decided in regular Court, not 
triable again in course of execution — Moyiey 
pa^ under wrongful order of Court — Civil 
suit maintainable for recovery of. — A question 
already decided by a Court of special jurisdic- 
tion could not, in the course of exccuiing the 
decree passed by that Court, be tried over 
again so that the decision may come on again 
to be reviewed in the Civil Court. Money paid 
over at the instance of the judgment-creditor 
under a wrongful order of the Court might be 
recovered by the person from whom it was 
extorted, by means of suit in tbe Civil Court. 
Omanath Roy Chowdhry v Suroop 
Chunder Bose, 10 W.R. 483. 

(4) — Auctwn-purchaser — Mortgage — Lien — 
Payment, —Auction-purchasers with notice of 
a mortgagee’s lien are liable to pay off tbe 
mortgage, and to satisfy any decree which tbe 
mortgagee may obtain in regard to the property 
in .a suit pending at the time of the purchase. 
Such decree cannot be satisfied by payment 
into Court unless the mortgagee has the means 
of immediately taking the money out of Court, 
or hasacquiesced in such payment. THE LAND 

Mortgage Bank v Ram Ruttun Neogy, 

21 W.R. 270. [D., 22 W-R. 461.] 

{5) — Specially registered mortgage bond — 
Decree— Cause of action— Payment- — P lends 
money to S under a specially registered-bond 
pledging immoveable property, and afterwards 
obtains a decree for principal and interest ; 
more than four years later, he brings a further 
suit to recover tbe interest due under the same 
bond : meanwhile plaintiffs bod money to S 
under a bond by which the same property is* 
pledged, and recover a decree in execution of 
which the property is sold. P proceed.^ to 
attach the property in execution of bis second 
decree when plaintiffs object but ineffectually, 
and after that, to protect tbe property they 
have purchased, they pay a sum of money into 
Court, which is subsequently taken out by P • 
Held that after execution of P’s first decree, 
he was not entitled to a second decree for in- 
terest, ao as to reserve a lien upon the property 
pledged, and had no right to take out th0 
money deposited by plaintiffs. Held too that, 
under the circumstances, the payment of the 
money into Court was not a voluntary pay- 
ment. and tbe plaintiffs are entitled to recover. 

Muthoora Mohun Roy Chowdhry v. 
pearee Mohun Shaba, 23 W.R. 344. 

(6 ) — Execution of decree— Order for payment 
into Court — Appeal by both parties— Payment 
by defendant into Court — Plaintiff's refusal to 
take — Attachment by another decree-holder of 
defendant ai\d receipt of money by him— Con- 
firmaiion of lower CourCs order — Application 
by plaintiff for payment of amount — Effect of 
previous refusal , — In execution of a decree by 
the plaintiff against the defendant, the latter 
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payment into Coort-^n^inuei. 

was ordered to pay into Court a sum of Rs. 140. 
Both parties appealed against the order which 
was eventually confirmed. Meanwhile, the 
amount was paid into Court as directed by 
the lower Court, but the plaintiff refused to 
take it. And another decree-holder of the 
defendant attached this sum in execution of his 
own decree and was paid this sum. After the 
order of the appellate Court confirming that 
of the lower Court, plaintiff applied to the 
lower Court to recover the said sum. The 
defendant contended that be had already paid 
the amount into Courf. Held that it was clear 
that, after the defendant paid the Rs. 140 into 
Court in execution of the decree, the Court 
held the money on account of the plaintiff, and 
the plaintiff, who had not obtained stay of 
execution, could not refuse to take it because 
an appeal was pending ; that the plaintiff’s 
r6fus'«l, therefore, to take the money could not 
justify fl;e lower Court in treating the money 
as the del* ndant's and in ordering it to be paid 
to another judgment-creditor of the defendant 
without his having in any way expressed his 
assent to the money being so treated ; and that 
the money should baveromaioed in Court, i.e., 
paid into the treasury as a civil deposit ; and 
that cooeequenlly, the plaintiff could not 
recover this amount from the defendant. 
Lakshman D.VD.UI V. DAMODAR AMHADAS 
15 B. 681. 

17 ) — Landlord and tenant— Deposit of rent . — 
"Tenants who have been in the habit of deposit- 
ing in Court the rent due to a landlord, in his 
sole name are not justified, without receiving 
notice or order to that effect, in making the 
deposit in the joint names of that landlord and 
another. JOHN RUDD RaINEY v. NUBO 
COOMAR MOOKERJEE, 24 W.R 128. 

(8) — Decree for rent — Payment by judgment- 
debtor under profc.if — Ejectment ftom tenure— 
ActWIW of 18G2 (B.C.), s. 52.— -Where a judg- 
mont-debtor pays into Court, within 16 days 
from the date on which a decree fer rent has 
been passed against him, the amount in arrear 
'together with costs and interest with a protest 
in respect of the sum improperly charged 
agaiQBt him as interest, held that the judgment- 
debtor. having fulfilled the spirit of s. 52 of 
Act VIIl of 1009 (B C.) was not liable to be 
ejected from his tenure. SreeshteEDAR DEY 
V. Dooroa Narain Nag, 17 W R. 462. 

{9)— Decree amount paid to decree- holder, but 
not in Court — Effect.— \i the money payable 
under a decree is not paid into Court and the 
debtor prefers to pay direct to the creditor, he 
does so at his own risk. GUNGA GOBIND 
GOOPTOOv. Makhun Lall HATTBE. 9 W. 

R. 362. 

llOl—AclVI (B.C.) of im2— Deposit— Pay- 
^^l^^ithout tender, — A defendant is not en- 
titled to any benefit from a deposit of money 
paid in under Act VI (B.C.) of 18r>2 without a 
^nder to, and refusal by, the plaintiff. KHISTO 

PROTIBAR V. alladinee Dossee, is w. 

«. 4. 


Payment into Court— confinwed. 

{l^)-^Mortgage—Attachynent of equity of re- 
demption Purchase by mortgagee — Payment 
to raise attachment -Bight of suit— Decree— 
Non-registration— Effect.~A mortgaged certain 
property to B who subsequently purchased the 
same from A. After the mortgage and before 
the said sale, C. who obtained a money decree 
agaiust A attached the property and brought it 
to sals The sale was afterwards set aside on 
the ground of irregularity As the setting 
aside of the sale did not displace the attach- 
ment, C resumed proceedings in execution, got 
an order for sale, and the property was about 
to be sold pursuant to this order, when B re- 
leased It from liabilitv to be sold by paying 
into Court the money due which be now sought 
to recover back from C. field that C had a right 
to sell the rights and interests of his judgment- 
debtor m the property attached, that, at the 
timeoftbe attachment, those rights and in- 
terests amounted to an equity of redemption, 
and that consequently he was entitled to keep 
the money which saved the sale. The non-re- 
gistration of a decree cannot, by any possibility 
ba a reason why the decree should not be exe- 
cuted. Gossain Munr.\.j Poohee V. Deen 
Dyal Lall, 20 W R. 19. 

i^^)~-Execution — Attachment of allowance — 
Prohibitory order — Order directing payment 
into Court. ^In 1871, the Judge made an order 
upon M, which was in the nature of an order 
ot attachment, in a case of execution of decree 
against one B. requiring M to pay into Court a 
sum of Rs. 700 out of the monthly allowance 
of Rs. l.WO due from the estate of M to B. in 
the first instance for the months of August to 
November 1871, and then month by month. M 
objected by a petition that the allowance due 
from his estate to B had been paid up in advaneo 
from October 1870 to November 1871. But the 
Judge uphold bis former order and directed M 
to pay into Court the sum of Rs. 1,400. the 
allowance for August and September, and there- 
after Rs. 700 month by month. Held that the 
Judge should merely have said, “ I dismiss the 
application ; I decline to set aside the prohibi- 
tory order” and that bis order directing M to 
pay the money into Court was one which was 
not justified by any of the provisions in the 
Civ. Pro. Code— an order which was illegal and 
could not bo allowed to stand. MAHARA.f 
COOMAR KISHEN PERTAUB SAHEE V. CHOW- 

tarinee Sree Bhowya Debya, 18 W R 

40. 

(13) — Decree— Payment— Judge— Duty.— On 

money being paid into Court by a judgment- 
debtor in satisfaction of a decree, the Court is 
bound to pay it out immediately on the applica- 
tion of the judgment-creditor, and to inform 
the judgment-creditor, when a^ked to do so, 
what is tho amount rem-tining due. LUCH- 
man Pershad V. Sreera.m, 21 W.R. 271. 

Hi) — Tender— Payment.— h plea of tender 
bdfot6 fiction must bs accotop^nied by a pay- 
moot into Court after action. Haji ABDUL 
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Payment into Oo\xvt— continued, 

Rahman v. Haji Nook M\homed. 16 B. 

141. [Appl., a C.L.J. 226=14 C.W.N. 617 = 

5 Ind. Cas. 165 ; R., 4 L.B.R. 108, 5 C-L.J. 

2/0-34 C. 305. 4 M.L.T. 335; D., 5 C.L.J. 78, 
Note.] 


ii^)~Execulion~ Payment into Court to 
prevent arrest— Voluntary payment— Payment 

to iecree-holder ~ Objectwn,— Payment, of 

money into Court by a judgment-debtor, under 
pressure of an applicatjon to arrest his person, 
is not a voluntary payment. [i?., 65 P.R.' 
1870.] Where a judgment-debtor paid into 
Court, under pressure of an application to arrest 
his person, a sum of money for the recovery of 
which the application was made, making at 
the same time but one objection, namely, that 
the decree-holder was not entitled to interest, 
and he did not pay the monev to the use of 
the decree-holder : Held that the judgment- 
debtor did not thereby debar himself from 

making any other oojection, that might arise 

and that he was entitled to bo heard, and to 
take whoever objections of law or fact hecould 
before tbo Court, previous to that money being 
paid away to the decree-holder. PKEON.ATH 
Mookerjee V. Binadiram Sen, 4 B L.R 
App. 25 = 13 W.R. 29. [fl., 65 P.R. 1870.] 

(IG)— Decree providing for payment of money 

in 15 days— Party bringing su7n into Court 
wxihm time—Party erdered to pay on adjourn- 
ed date—Eo default made ty party.— Where a 
decree provided that a sum of money should be 
paid within 15 days, and the defendant pro- 
duced the money in Court within 15 days, but 
the Court, however, without receiving the 
money and without rejecting it as improperly 
tendered, i e., as not being deposited in the 
Treasury as required by the Rules of Practice 
handed it back to the party with order to pro- 
duce It again on an adjourned date in Court. 
held that the Court must in the circumstances, 
be held responsible for the money not having 
been paid into the Treasury within the time 
allowed, and that the party obeyed the instruc- 
tions of the Court in regard to the money, and 
must be held to conform to the terms of the 
decree, so far as the pred tiou of the money in 
Court on first and second occasion went. 

PUTTA HEQADE v. KuSAMMA HEGADATHI 
8 M L.J. 168. ’ 

ai) — Voluntary payment— Payjnent under 
IcQol necessity K Where money is voluntarily 
paid with full knowledge of all the circum- 
stances, iho party intending to give up his right 
cannot, alterwards, bring an action for money 
had and received ; but it is otherwise where, at 
the time of paying the money, the party gives 
notice that be intends to resist the claim, and 
that he yields to it merely for the purpose of 
relieving himself from the inconvenience of 
having his goods sold \ ValJy v. Manley, 1 Com- 
mon Bench, 594 quoted by Norman J.). The 
plaintiff, in order to save his indigo factory 
from sale in execution of a decree obtained 
against a third party, paid the money due from 
the latter and sued for its recover, that 
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the plaintiff was entitled to sue, as the payment 
should be held to have been made under a legal 
necessity and not voluntarily. Kazee RUM- 

aliv. Maharaja Sooru.tbhan, 7 W.R. 

403. [R.. 12 W.R. 128.] 

^^^^closure— Extension of time for pay- 
rnent by mortgagor — Court closed on due date — 
Option of mortgagor to deposit in Court or ten- 
der mortonge nicrity— Deposit by mortgagor on 
next opo't. Court-day. sufficiency of , to save estate 
from foreclosure. — The mortgagee in this case 
allowed by petition a further term of payment 
to the mortgagor extending to the 25th Novem- 
ber, 1863; if the mortgagor had tendered the 
mortgage money and interest, to the mortgagee 
on the 25th November he would have been in 
time , so he would have been clearly in time 
n he had taken bis money into the Judge's 
Court on the 25tb November. The Judge, 
however, had closed his Court on that day and 
extended the holiday until the Monday follow- 
ing. On that Monday, the plaintiff took bis 
money into the Court, and deposited it there 
for the purpose of preventing a foreclosure of his 
estate. The question was whether the absence 
of tho Judge from his Court whs a sufficient 
answer to the mortgagor for not having deposited 
the money in the Judge’s Court to prevontforc- 
closure. The High Court hold that, although 
the mortgagee had extended the time for the 
payment to the 25th November, the mortgagor 
was prevented by the closing of the Court — a 
circumstance to which he was no party, and 
which was not caused by any default or mis- 
conduct on his part — from depositing the 
money in the Judge's Court on that day. He. 
therefore, had a reasonable excuse for not 
doing so, and consequently it would be contrary 
to any principle of justice, equity and good 
conscience to allow the mortgagee to take 
advantage of the mortgagor’s inability to deposit 
the money in Court, and to treat the mortgage 
as foreclosed. It was further contended in this 
case that, ina.^mueb as the plaintiff was unable 
to deposit the money in Court on that particular 
day, he wa.s bound to then make a tender to 
the mortgagee. But the High Court was of 
opinion that, when the Judge’s Court was 
not open, the mortgagor was not bound to 
make tender to the mortgagee. The plaintiff 
had the option, either of depositing the 
money in the Judge's Court, or of tender- 
ing it ; and if there was a sufficient excuse for 
not depositing it in the Judge's Court, he was 
not bound to tender the monev and prove that 
tender DaREE RaWOOT ’v. HEERAMUN 
MUHatOON. 8 W.R 223. [R.. 7 C. 690; 

, 5 C. 906 = 6 C.L R. 239; R.. 1 N.W.P. 

81. 14 C. 451. 21 M. 395, 10 C.W.N. 535 = 3 
C.L.J. 339, 6 C.L.J. 176, 7 N.L.R. 176.1 

(19) — Payment required to be made into Court 
within particular time — Money paid into Post 
■ 0£ice within but received in Court beyond time, 
not a good payment. — The Post Office is not 
a part of the Court or the agent of the Court. 

A person bound to pay up money into Court 
within a particular date, if he chooses to remit^ 
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it through the Post Office, is not entitled to 
treat the time of payment into the Post Office as 
the time of payment, to the Court but. is bound, 
as in any other mode of sending the money, to 
so send it up that it mav reach the Court in 
time. RAMCHANDHA v. BELYA. 22 B. 415. 

See Ben. Act VIII of 1869, ss. 31 and 46. 
20C. 498, P.C.=20 I. A. 25. 

See Costs— Special Cases, 14 w.r. 337. 

Decree for payment of money into Court— 
What is a sufficient compliance — See DECREE 
—Decree, Construction of, 8 C. 523. 

See Injunction, Special Cases, 21 B. 

502. 

See Interest— Special Cases. 2 C.L.H. 

183. 

Richt to draw money out of Court — See 

Practice and Procedure, 26 C. 766. 

See Practice and Procedure. 21 c. 56G. 

See Right of suit— Revenue, Sale 
FOR Arrears of. 13 a. 195 = A.W.N. 1890. 
228, 

Payment of Money. 

Mortgage —Re-payment of money lent by in- 
stalments — Mortgagee not bound to accept — 
English Law — See MORTGAGE— GENERAL, 
24 A. 461 = A.W.N. 1902. 135. 

Payment out of consideration. 

Recital of— In deed — Effect of — See SPECIFIC 
Relief act, 1877. s. 21 (o). 8 O.C. 5. 

Payment out of Court. 

(1) — Suit for money paid out of Court^Ad- 
justifient of decree. — Where the judgment-debtor 
discharged, out of Court, certain bonds given 
by the decree-holder to third parties, on the 
promise tbatsuch sums should be credited to the 
amount due under the decree, a suit, by the 
judgment-debtor to recover the money.s, was 
not barred by the rule in 3 Mad. H. C. R. 188, 
as the payments b^d not been made directly m 
adjustment of the decree. KUNHI MOIDIN 
Kutti V. RAuen Unni, 1 M. 203. 

To orie of several docroc-holders, affect of — 
When judgment. debtor discharged and when 
not— See CiV. Pro. CODE, 1908, O. XXI, r. 15. 
IN.L.R. 24. 

See Practice and Procedure, ii c. 

2 1 

Pedigree. 

of ^Evidence of relatives — Hindus. 
— To prove a pedigree in a reversioner’s suit, ovi- 
^ party’s own kinsfolk may bo adduo- 
ed. The evidence of such persons would derive 
special weight from the fact that Hindu boys 
are taught tho names of their paternal and 
maternal ancestors up to the seventh or even 
Higher degree as matter of necessity. Such 
ovjdenco should not be treated with more than | 


Pedigree— coniint^^d. 

ordinary caution with which testimony is 
sifted, when sympathy with one side is to be 
taken for granted. Proof of pedigree, if it came 
from strangers, would be of very little value. 

Debi pershadChowdhrv V Rani radha 

CHOWDHRAIN, 9 C.W.N. 161, P.c. = 32 C. 84 
= 31 I. A. 160 = 8 Sar. 708. 

(2) — Evidence — Proof of pedigree in siGf bet~ 
ween MuJiammadans — Admissibility of oral evi- 
dence. In a suit between Muhammadans, 
oral evidence is admissible to establish as pedi- 
gree. Mohidin ahmid Khan v. syyid 
Muham.mad. 1 M H C. 92. 

^3) Proof of — Recognition by widow of rela- 
tionship— Evidence Act (I 0/ 1872), cl. 5 of 
■S- 32. The appellants were held, in the absence 
of evidence to the contrary, to have sufficiently 
proved their title, as reversionary heirs to the 
estate of the deceased, by oral evidence of repu- 
ted common descent, relevant under s. 32, 
cl. 5 of the Evidence Act and bv documentary 
evidence, that the widow of the <k'ceascd, had 
recognised, long before suit, under conditions, 
that her husband’s heirs were entitled to suc- 
ceed her, and that she was not prepared to 
contest the claim of the appellant’s predeces- 
sors to be such heirs. BahADUR Singh v 

Mohar Singh. 6 C.W N. 169 -29 l.A. l 24 

A 94. P C.=4Bom. L.R. 233 = 12 M L J. 56 = 8 
Sar. 152. 

(4) — Probative value of pedigrees. — The 
plaintiffs gave in evidence at tbe trial three 
pedigrees, namely; Ilia pedigree purported 
to have been signed in 1672 by one Mabaraj 
Bahadur, a son of Sheo Narain, a deceased 
member of tho plaintiff’s family, who was 
however not examined as a wituess. According 
to the evidence of Kalka Parsbad, one of the 
plaintiffs, it was in the handwriting of tho 
former and was obtained by him Iroin Shoo 
Narain in tbo years 1894 1896 (the precise date 
was uot fixed) as a statement of family descent, 
for, the purpose of being given in evidence in 
certain criminal proceedings: (2; a pedigree 
purporting to have been filed by Sheo Sahai 
in 1892 or 1894 in a civil suit concerning lands 
other than and different from lauds sued for 
in the pre.^eut action, m which Sheo Sahai 
was plaintiff and Kesho and others defendants. 

It Was endorsed :“iSigned)Sheo Saha|. plaintiff 
by the poo of Sunder Lai, Special Agent. ” At 
tbe trial Sunder Lai gave evidence. It was 
held by tbe appellate Court in India uot to be 
admissible on the ground that it was made 
post litem motam because, in a statement 
made by Massammat Parbati in the absence 
of Sunder Lai. in a suit instituted by him 
against her in tbe year 1891 for cutting 
down trees in a certain grove in a certain 
village, which he alleged was a halting- 
place, she had said that she bad no kinship with 
him, not was she on visiting and dining terms 
with him; (3) a pedigree filed in a suit brought 
for the recovery of the possession of certain 
lands in which Shanker Sahai (the son of the 
second defendant) was plaintiff, and Fa^al 
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Husain and others were defendants. On a 
contention that the th ree pedigrees were in- 
admissible: Beld (approving the finding of the 
Subordinate Judge) that the controversy out of 
which the appeal had arisen was but a stage 
in the dispute which arose on the death of 
Mussammat Parbati in 1896; (2) that the 
pedigrees were not ancient family records 
handed down from generation to generation 
and added to. as a member of the family dies 
or 18 born, but documents drawn up on a 
particular occasion for a specific purpose by 
members of the family, and must accordingly 
be treated as mere declarations made by the 
persons who respectively drew up or adopted 
Ok first pedigree was adopted by 

bheo Narain, was not shown to have been made 
VoU htemmotam, and was. therefore, admissi- 
ble ; (4) that the second pedigree was on the 
evidence <.f Sunder Lai clearly admissible as a 
declaration made by a deceased member of a 
family touching the family reputation or tradi- 
tion on ihe subject ot its descent and it was 
clear that the controversy to which the state- 
meut of Mussammat Parbati referred was not a 
controversy as to the heirship of Gur Sabai, 
but referred to an entirely different matter and 
in order to make the statement inadmissible 
on the ground chat it was made posf litem 
motam, the same thing must be in controversy 
/R after the statement was made ; 

(5) that the third pedigree was inadmissible, 
having been made post litem motam, Kalka 
PARSHAD V. Mathura Parshad, lO Bom. 

L. R 1088 = 13 C.W.N. 1 = 18 M.L.j. 424 = 4 

M. L.T. 380 = 30 A. 510 = 8 C.L.J. 447 = 5 A.L. 

J. 701 = 35 I. A. 166. PX. 

Mode of calculating degree of relationship in 
the Banu District Tahsil Isa Khel— See CUS- 
Toais— P unjab— ALIENATION, 48 P.R. 1908 
= 9b P.W.R. 1908 = 166 P.L-R. 1909. 

Value of pedigree tables which extend beyond 
the seventh or eighth degree — See CUSTOMS — 
PUNJAB— Will, ll P.R. 1908 = 13 P.W.R. 
1908 = 92 P.L.R. 1908. 

See Evidence— Hearsay Evidence, i 

Hay 528, 13 C. 42. 

See Evidence— Parol EVIDENCE, i ind. 

Jur. O.S. 132. 

Pedigree table prepared at settlement— Cir- 
cumstances to show that parties are descended 
from common ancestor — See Evidence — 

Miscellaneous. 4 ind. Cas. 649 = 60 P.W. 

R. 1909. 

See Evidence— Miscellaneous, lo M. 

362. 

See Evidence act, 1872. s. 9, 18 A. 98 = 
A.W.N. 1896, 236. 

Bcatement of deceased persons in — See EVI- 
DENCE ACT, 1872, 8. 13 (6). 32 C. G. 

Prepared from statements and papers of 
bards is not admissible in evidence unless the 
bards or the person who prepared it are 
examined as a witness — See EVIDENCE ACT, 
1872, s. 32, 2 Bom. L.R. 942. 


Pedigree— concitufed. 

See Evidence act, 1872, s. 32. 17 A. 456 
= 22 I. A. 139, P.C. 

Relationship, evidence of — Special means of 
knowledge — Family priest — See EVIDENCE 
ACT, 1872, 3 . 32. cl. 5. 4 C.L.R. 173. 

Evidentiary value of — See EVIDENCE ACT, 
1872. 3 . 32 (5;. 8 Ind. Cas. 728. 

Admissibility of— See EVIDENCE ACT, 1872, 
s. 32 (5), 10 Ind. Cas. 199. 

See Evidence act. 1872, s. 32 (5). 9 A. 467 
= A.W.N. 1887, 18. 

Suit for possession as collateral heirs— 
Pedigree table when admissible as evidence— 

See Evidence act, 1872, s. 32 (6), 23 a. 72 = 

2 Bom. L R. 492 = 5 C.W.N. 49--=27 I.A. 183, 
P*C* 

Family pedigree — Report of panchayat— 
Evidence — See HINDU Law— ADOPTION, 8 C. 
W.N. 130 = 26 I.A. 48 = 25 B. 1, P.C. 

See Limitation— Miscellaneous, i M. 

I.A. 446. 

Presumption of correctness of geneologicil 
table prepared at settlement — Contents of the 
table being vague— Eflect— See Res JUDICATA 

—Cause of action. 68 P.W.R. 1908. 

Point Laws. 

See Bom. Act II of 1894. 

Peisheuah. 

Private agreement apportioning, not binding 
on government— See MAD. ACT I OF 1876. 16 
M.L.J. 468 = 1 M.L.T. 421 = 30 M. 106. 

Peishwa. 

Inam granted by—. Grant with “ present 
and future cesses and taxes and assessments ” 

— Suit by inamdar to recover abkari revenue 
derived by Government — Want of jurisdiction 
in Court by reason of Pensions Act — See ACT 
XXIII OF 1871, 14 B. 573. 

Sanad granted to inamdars by Peisbwas^ 
Government — Right of grantees to soil of 
forest, timber and jungle wood — See L4NI> 
TENURE— In Bombay, il B. 683, Note=P‘ 

J. 1881, 276. 

Vatan lands attached by— Continuance of 
attachment under and subsequent redemption by 
British Government — Possession by defendant 
as tenant to Government, if adverse — Plaintifi’A 
iocompetency to sue daring attachment and 
resumption — See LIMITATION ACT, 1908, af*' 

144, 8 B. 585. 

Penal Assessment. 

Right of Government to impose penal 
assessment — Jurisdiction of Civil Court 
Limitation — SeeMAD. ACT XII OF 1851, ss. 1. 

17, 22 M. 100. 

Levy of — For encroachment on iporamdofte 
land, legality of — See Mad, ACT, n OF 1864, 28 
M. 312. 
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Unauthorized ocoupation of Government 
land — Levy of — , Suit to recover— Payments 
made —Necessity for proof of coercion — Limi- 
tation — See Limitation act, 1903. arts. 
14, 16. 13 M.L.J. 269. 

Penal Code. 

(1)— See HINDU Law— Custom, 21 M. 229. 

(21— S. 30— See ACCOUNTS — ACCOUNTS 
STATED, 2 M.H.C. 247. 

(3) — S. 131— See Libel, 14 C.W.N. 713 = 6 
Ind. Cas. 81 = 37 C. 760. 

(4) --Ss 153, 296 — Wantonly giving provocation 

with intent to cause riot — Dtsturoing religious 
assembly — Vadagalais forming separate Adhya- 
paka goshli from Tengalais - User of public 
highway for religious purposes — A decree in a 
Civil Court declared tbc exclusive right of 
Tengalais to the Adbyapakam mtras lu a cer- 
tain temple, one of the rights of that rniras 
being declared to be toe exclusive right of 
reciting tbo usual Tamil Prabandham in a 
certain temple and the shrines attached tbereto. 
It also declared tbat tbo TeOf^alais were enti- 
tled to discbargo the duties on all occasions on 
which the ceremony was performed, as well as 
at tbo lime of tho processions, and at services 
in the temple and its shrines, Tho Vadaga- 
lais were roatramed from interfering with tho 
Tengalais in the recital of tho Ma}itrams and 
Prabandham, otherwise than as ordinary wor- 
shippers Subsequently, a religious procession 
was being conducted along a public way. The 
Teugili goshli was reciting Prabandham in 
front of the God. Beuind tho idol, tbc Vaia- 
gaUis, attbe suggestion of tbo District Magis- 
trate, formed a sep kralc and recited a 

different Prabandham. The Vaaagalais were 
asked to refrain Ir jin doing so. but rcfU'.ed. 
They wore charged under s. 153 for wantonly 
giving provocation with intent to cause not, 
and under s. 296 for disturbing a religious 
assembly. It was found tbat the T.ngalais 
could not hear what the Vadagalais reciteJ. 
Held by the Full Bench (5*r Arnold White, 
C. J., dissenfint;) tbat tbo Vadagtlais had not 
committed any utfence either under s. 153 or 
under s, 296. as the acts of the Vadagalais, wore 
not in contravention of the decree, as they 
were not acting wantonly, or malignantly 
or illegally, and as they did not disturb 
the worship of the Tengalais. [R., 32 M. 
478; D„ 19 M.L.J. 467, 19 M.L.J 617.J 
Per Bhashyam Ayyangar, J . — Within tbo 
meaning of s. 296, no assembly can be lawfully 
engaged in the performance ol religious wor- 
ship or religious ceremonies on a highway, un- 
less it is estaolished, or can be reisonably pro- 
eumed, tbat the dedication of the highway was 
subject CO such restriction and user. Using the 
highway as a place of worship is not the legiti- 
mate user of it as a highway, i.e., “for the pur- 
pose of using it in order to pass and re-pass or 
for any reasonable or usual mode of using the 
highway as a highway. Per Subramania 

J. — Presumably, the object of s. 296 is 


Penal Code — continued. 

to secure freedom from molestation when peo- 
ple meet for the performance of acts which 
ordinarily take place in some quiet spot vested 
for Che time being in the assembly exclusively ; 
and one cannot but feel serious doubts as to 
whether the section was intended to secure to 
persons, who choose to engage in worship in an 
unquiet place open to all the public as a tho- 
roughfare, the immunity from disturbance due 
to those who meet to worship in a church, a 
mosque, a temple or other place appropriate 
for such purpose. There is no peculiar right 
known to tho law as a right of procession ; 
though the law accords to members of a proces- 
sion no recognition in their collective capacity, 
yet, tbc fact tbat a number of persons use a high- 
way together for some common purpose does 
not detract in any way from such use being 
lawful ; but tbc circumstances attending a pro- 
cession may, in consequence of their being in- 
coDsislont with the paramount idea of passage 
already referred to. be of such a character as to 
render tho user by the processionists otherwise 
thanlawful. Per BLnson, </.--No doubt a highway 
is primarily intended for the use of individuals 
passing and re- passing along it in pur -uit of their 
ordinary avocation ; but in every country, and 
O'pecially in India, highways have, from 
time immemorial, boon used for the passing 
and re-passing of processions as well as 
individuils. and there is nothing illegal 
in a procession or assembly being engaged in 
worship while passing along a highway, any 
more than an individual doing so. No doubt, 
if a religious or any other procession, interferes 
with the ordinary use of the highway by per- 
sons not members of the procession, it may be 
prohibited or controlled by the proper authori- 
ties. and no Court could convict a person under 
8. 296 on an allegation that ho voluntarily dis- 
turbed a religious procession, if he could show 
that he was only using the road in tho ordinary 
way and with duerrgtrd to tbo right of others 
equally entitled to uss it. But, suhj ct to such 
control aud the rights of others entitled to use 
the highway, there is nothing illegal in a proces- 
sion engaging in worshioon a highway. Vl.IAIA- 
UAGAVACHARIAR v. EMPEROR, 26 M. 5S4 = 

13 M.L.J. 171. F.B. {^R., 32 M. 478 ; D., 19 
M.L.J. 467, 19 M.L. J. 617. J 

(5l — S. Disobedience of order of Munsif} 

— Profe-^sional misconduct — Jurisdiction of 
Munstjjf. — Where a MuusifI called upon a vakil 
to show cause on the 22od November, why a 
report should not be made against him to the 
High Court for professional misconduct, aud on 
the same date the vakil put in a written expla- 
nation and the matter was ordered to bo put up 
on tbo 6cb December for orders, and the vakil 
did not appear on theGth December, and later, 
on the 2Uth December, proceediugs were drawn 
up for tho prosecution of the vakil under s. 174, 
I.P.C., for non-appearance on the Gth Decem- 
ber, held ; (a) that there was no order directing 
tho vakil to appear personally before the Mun- 
siQ on the 6tb December, and the proceeding 
under s. 174, I.P.G., ought to be quashed ; 
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ib) that when the vakil had been called upon to 
offer an explanation, which he did on the 22nd 
November, to all intents and purposes, this was 
a sufficient compliance with the order. In the 

7*C W Chunder Sarkar. 

(6) S. 174— Notice of issue of commission 
shown to party’s pleader— Service— Refusing 
admission to commission — Proceedings under- 
age COMMISSION, 6 C.W.N. 9-27. 

f7)-S. 175-See WITNESS— DEFAULTING 

Witness. 12 B. 63. 

, Sanction to prosecute. 

A.W N. 1892, 31. 

(9) Ss. 132, 211, 499— See MALICIOUS PRO- 
SECUTION. 19 B. 717. 

(10) — S^, 133. 196 — See SANCTION TO 

PROSECUTE, 4 Ind. Gas. 97 = 6 M L.T. 376. 

7 process— Resistance— 

Juris(hctwn.—Tbe resistance of process of a 
Civil Court IS punishable, under the Cr. P. C. 
a Court of Criminal jurisdiction. The 

Queen V. Bhagai Dafadar. 2 B L.R FB 

2l = 10W.R.Cr. 43. 19 W.R.Cr. 63. OrerruUd- 
S.D.R. 1852, fR.. 1 P,R.1871.Cr.,22 

O • 1 J 

S. 186 — See BEN. ACT V OF 1875 
8. 45. 6 C.W.N. 120. ' 

(13)— S. 186— See SMALL CAUSE COURT 
MOFUSSIL. JURISDICTION OF— GENERAL 2 
B.L.R. A.C. 188 = 11 W.R. 62. 
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(14) S. 186 — See No, 10, supra, 

applies. — S. 188 of 
the Penal Code applies to orders made by pub- 
lic functionaries for public purposes, and not 
to an order made in a civil suit between party 

and party. In the matter of the petition of 
CHANDRAKANTA De, 6 C. 445 = 7 CLR 
330. [i?’..3Cr. L.J. 151; R., UC.P.L.R. 174.] 

(16) S. 188— See Civ. Pro. Code, 1908 

O. XI. rr. 14.21. 80 P.R. 1389. ’ 

(17) -S. 188-Di3obedienc0 of injuDction— 

Not amounting to an offence under tbe section 
—Object of 8. 493. Civ. Pro. Code-Sanction 
to prosecute under s. 195. Crim. Pro Code- 
See CiV. Pro. Code, 1903, 0. XXXIX r 2 
14 Bur, L.R. 276. ' ’ 

(18) — S. 191— See SANCTION TO PROSE 
CUTE. 3 Ind. Cas. 723 = 6 M.L T. 346=10 Cr 
L.J, 364. 


mention the name of the other decree-holder 
in the column for names of the parties, as 
required by clause (6) of s. 235. Civ. Pro. Code. 
/leW that, by such an omission, he was not 
guilty of an offence under s. 193. I.P.C- EM- 
PRESS V. Behari Lal, A.W.N. 1887, 223. 

(21) -~S. 193 — Fabricating false evidence — 
Application for partition — Application not re- 
quired to be verified— Verification on behalf of 
a deceased person. — In order to sustain the 
charge of fabricating false evidence against an 

u ’ must be established ;-(l) 

ihac he made a document containing a false 
s atement, (2) that he intended such false 
s a ement to appear in evidence in a proceed- 
ing taken before a public servant and (3) that 
he false statement so appeiring m evidence 
might cause any person who, in such proceed- 
ing, was to form an opinion on the evidence, to 
entertain an erroneous opinion, touching any 
point material to the result of such proceeding. 

ere, therefore, a petition is not required 
y Jaw to be verified and the accused puts the 

mao below the verification 
in such a petition, he cannot be guiltv of 
making false evidence in re.spect of that peti- 

co°’« V. Emperor. A.W.N. 1905, 

S2 = 2.A L.J. 203. 

(22) — S. 193— 5ee No. 20, supra. 

(23) — Ss. 193, 196, 199, 200— 5ee SANCTION 
TO PROSECUTE, 27 M. 223=14 M.L J. 24. 

(24) — Ss. 193, 199. 471 — See CiV. PRO. 
Code, 1882. ss. 622, 643. 4 O.C. 96. 

(25i— Ss. 193,210. 406.191, 199, 511— See 
Ciy. Pro. Code. 1908, 0. XXI, r. 2. 10 B. 

2oo. 


(191 S. 191 — False verification of written 

statement-Civ.Pro.Codes.US-Palseevidence 

~^«|^Written Statement, 6 A.62C=A.w. 

(19-a)— S. 191— See No. 25, infra. 

(20) Ss. 191, 193 — Application for execution 
— Omtsetone to mention some of the parties — 
Where one of two joint decree-holders applied 
for execution of the decree, but omitted to 


(26) — Ss. 193. 211 — See SANCTION TO 
PROSECUTE. A.W.N. 1891, 40. 

(27) Ss. 193. 463 — See SANCTION TO 
PROSECUTE. 1 C.W.N. 400. 

(28) Ss. 193, 463, 471 — Order of Munsiff to 
prosecute certain persons for offences under the 
above sections, whether amounts to complaint 
—5ee Crim. Pro. Code. 1898, ss. 195, 476, 
7 A. 871, F.B. = A.W.N. 1885. 267. 

(29) — S. 196 —See No. 23, supra. 

(30) — S. 199— See Nos. 23, 21, 25, supra. 

(31) — S. 200 — See No. 23, supra. 

(32) -S. 209— See Civ. Pro. Code. 1877. 
Ss. 622. 643, A.W.N. 1892. 92. 

I (33)— S 209— See SANCTION TO PROSE- 
CUTE. 13 C.W.N. 1033 = 4 Ind. Cas. 6 = 10 Cr. 
LJ. 454=37 C. 13. 

(34) — S. 210 — Fraudulently causing a decree 
to be executed. — The decree-holder held an ex- 
parte decree against two persons. He made an 
agreement with one of them, aoknowJedping 
receipt of half the decree-money, and admitting 
that be had no further claim against him. 
Subsequently he applied for execution of tbe 
decree as against the other judgment-debtor, 
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and in the application he stated that nothing 
whatever had been paid in satisfaction of the 
decree. The Court issued notices to both the 
judgment-debtors, calling upon them to show 
cause why the decree should not be executed. 
Notice was not served on the judgment-debtor 
with whom the aforesaid agreement was cater- 
ed into, it being reported that he was dead. 
On the application of the other judgment-debtor 
the ex-parie decree was set aside, and the case 
was re-tried. The decree-holder was prosecut- 
ed and convicted under s. 210 of the Indian 
Penal Code. Held, that the conviction could 
not be maintained, as the execution of the 
decree could not begin until the judgment- 
debtor had appeared, and had either made no 
objection or had made an objection which had 
been formally overruled. The decree-holder 
did not cause the decree to be executed. The 
only result of his application was the issue of 
a notice calling upon ibe judgment-debtor to 
show cause way the decree should not be 
executed. N.VUItANG v. THE Empeuou. 88 
P.L.R. 1902. 123C-971.F.) 

(35) — 8. 210 — See Sanction TO I'UOSecute, 
23 C. 971. 

(36) — S. 2i0 — See No. 25, supra. 

(37) — S. 211— See Nos. 9, 26, supra. 

(38) — Ss. 255-Ii aud 353 — Summonses 7iot 
personally served and provisions o/s. 82, Civ. 
Pro. Code, not complied with^ Warrant issued 
for arrest of witness— Arrested witnesses rescued 
from custody and officers entrusted with war^ 
rants assaulted — Legality of conviction — Civ. 
Pro. Code, ss. 82 and 174. — A warrant was 
issued for the arrest of certain witnesses, who 
bad failed to attend the Court. The warrant 
was issued under s. 174 ot the Code, read with 
8. 193 of the N.W.P. Tenancy Act, 1901. One 
of the wituo.'-sea was arrested but rescued by 
the accused in the pre.'^ent case. The accused 
also assaulted the officers who had been entrust 
ed with the warrants. It was found that three 
summonses were originally sent out to the 
witnesses but none of which was personally 
served. The serving officer affixed ihe sum- 
monses to the outer doors of the houses of the 
witnesses. It was found that the Court issuing 
the warrants did not comply with provisions 
of 8. 82 of the Civ. Pro. Code. But the 
Court’s order for the issue of the warrant 
shewed that the Court was of opinion that 
there was duo service of the summonses and 
that the witnoesea were keeping out of the way 
intentionally. The accused wore convicted of 

under 88. 255-B and 353. I. P. Code. 
Held, under the circumstancis, that (1) the 
warrants were not absolutely illegal and (2) in 
any case the accused were guilty of the offence 
under a. 353, since the officcrH entrusted with 
the warrants wore acting in execution of their 

’'• Narbadeshwab, A.W. 

N. 1905, 66. 

(39) — 8. 283— See SANCTION TO PROSE- 
CUTE. 7 C.W.N. 423, 

C. VII— 80 


Penal Code — continued. 

(40)— 8. 29l-A-6'c’e CONTRACT— MISCEL- 
LANEOUS, 22 M. 212. 

(11) — S. 296— See No- 4, supra. 

(42) — S. 353 — See No. 38, supra, 

(43) — S. 373— See HINDU LAW— CUSTOM, 
19 M. 127. 

(44) — S. 377— See DAMAGES— DAMAGES, 
SUITS FOR. A.W.N. 1893. 62. 

(45) — S. 379 — Theft of bamboos, conviction for 
— Ownership oi land and bamboos claimed oy 
accused — Necessity for consideriug questions of 
ownership and bona tides of accused— Right of 
Revenue authorities to take summary po'isessinn 
— Civil Court, province of, to determine Questions 
of ownership between Government and private 
persons. — An accused person was convicted of 
theft of certain bamboos. The accused, how- 
ever, claimed a right to the bamboos for a long 
time past. He said that his grandfather plant- 
ed them a? a hedge and that he hai long been 
enjoying them. The Revenue authorities did 
not admit the claim, but, being of opinion that 
the bamboos were within the limits of the 
Government poramboke, took posse.'jsion of the 
land and informed the accused that they had 
done 60 . The accused, however, after this, cut 
and removed some of the bamboos alleging that 
they belonged to him. Held, that, the Head 
Assistant Magistrate was wrong in saying that 
“ownership has little to do with cases of theft, 
where possession is only the point at issue." 
The Revenue authorities had no right to oust 
the accused from possession. Their position in 
regard to the»e matters is the same as that of 
any private person. It is the province of the 
Civil Courts to decide questions of ownership 
of land between Government and private per- 
sons just as much as between two private 
persons. If Government Officers take summary 
possession of a man’s land otherwise than 
under the Land Acquisition Act or other legal 
authority, his rights are no more affected by 
such illegal action than they would bo by the 
illegal seizure of his land by a private person. 
In such a case, the Revenue Officers are more 
trespassers and there is nothing dishonest in 
the owner re-taking possession of his property. 
The questions to be determined in this case 
were (1) whether the bamboos did, in fact, be- 
long to accused or Government ; i2) whether, 
if they did not belong to the accused, ho 6ona 
fide believed that they did. Order of Head 
Assistant Magistrate, confirming conviction, 
set aside and appeal ordered to be disposed of 
in the light of the above observations, after 
allowing the accused to adduce further evi- 
dence, if necessary. ALAGARASAWMI TEWAN 
V. Emperor, 28 M. 304. 

(46) — s. 405— See MORTGAGE— SALE OF 
MORTGAGED PROPERTy, 5 W R. 230. 

(47) — 8. 406 — See PARTNERSHIP — GENE- 
RAL, 35 C. 1108. 

(48) — 8. 406 — See No. 25, supra. 


i 
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(49) — S3. 417, 420— See PRE-EMPTION— 
WibCELLANEOUS. A.VV.N. 1904, 265. 

(50) — S. 420— See No. 49. supra. 

(51) — s. 421— See Presidency towns 
Insolvency act. 1909. 8s. 17. 103. 12 Bom. 

J-i *:<. 750. 

152}~S, 422~Applicado7i to withdraw moiiev 
VO-ui into Court— Dishonestly or fraudulently 
preventing debt being available for creditors.— 
Petuioners’ estate was under mortgage and in 
the management of certain persons under 
certain conditions as to payment of moneys 
realized by them. In execution of a decree 
obtained by the managers in a suit brought by 
them in the name of the petitioners, a certain 
under-tenure was sold lor Rs. 3,000. The 

judgment-debtor arranged with the petitioners 

that on payment of Rs. 1.000. the sale should 
be set aside, and accordingly paid that sum 
into Court, and an application was made by 
the petitioners to draw out the money upou 

1 ^ ^ * » % * They were there- 

upon convicted, at the instance of the 

managers of an attempt to commit an offence 
under e. 422, 1, P .C. Held that the application 
to obtain the money paid into Court might 
have been a breach of their contract with the 
mortgagors, but such conduct cannot neces- 
aanly be regarded as dishonest or fraudulent so 
as to render the petitioners liable to punish- 
ment. their attempt to get the money being 
more to put an end to the management than 
to prevent the money from being available to 
payment of their debt under the mortgage. 

Kumari Chaudhurani V. Mr. Savi, 

5 C.W N. 174 = 28 C. 314. 


Penal Code— concluded, 

(56) — S. 471— Striking of the rolls— 

legal Practitioners— Pleader— re- 

Suspension, etc., 22 a. 49. P.C.= 

3 C.W.N. 736 = 26 I.A. 242 = 1 Bom- L.R. 708 
= 7 Sar. 556. 

(57) — s. 471— See Legal Practitioners 
—Vakil, 3 C.W.N. 736 = 26 la. 242 = 22 A. 
49, P.C. 

(58) — S. 471— See Nos. 24. 28, 55, supra. 

(59) — s. 494— See Hindu Law— Marriage, 

18 C. 261. 

(60) — 8s. 494, 497— See HINDU LAW— CUS- 
TOM, 2 B.H.C. 117. 

(61) — 8. 497 — See No. 60, supra, 

(62) — s. 498— See Marriage, 31 P.R. 1908 
= 76 P.W.R. 1908= 152 P.L.R. 1908. 

(63) — S 499— See DEFAMATION, 7 A. 205, 
F.B. = A.W.N. 1894. 340. 22 A. 234. 

(64) — S. 499— See No. 9, supra. 

(65) — S. 500— Defamation— See EVIDENCE 
act. 1872. 6. 132, 9 C.W.N. 911 = 2 O.L.J. 105 
= 2 Cr. L J. 459. 

(66) — 8. 511— See No. 25, supra. 


(53) S. —Actual possession given to auc- 
twn-purchaser in execution under s. 318, Civ. 
Pro. Code— Forcible entry and assault by sub- 
tenants of judgment-debtors. — The right, title 
and interest ot certain judgment-debtors in an 
agricultural holding were sold in execution of 
a money -decree against them and the auction- 
purchaser was put in actual possession of the 
lands sold, under s. 318, Civ. Pro. Code, 
without any opposition. The auction-pur- 
chaser also exercised acts of possession over 
^e land by tilling and manuring the same. 
Thereafter, the accused, alleging themselves to 
be sub-tenants of the judgment-debtors under 
a lease-dead prior in date to the purchaser 
obtaining possession, forcibly entered upon the 
land, assaulted the purchaser’s men, who were 
engaged on the lands and turned them out of 
possession. Held, the accused wore guilty of 
an offence under s. 447 of the Penal Code : the 
accused must establish their rights, whatever 
they might be, against the auction-purchaser 
m a Civil Court ; they ought not to ‘take the 
law into their own hands- KaiLASH Ghose 
V. JUGAL LOHAR, 1 C.L.J. 104. (16 C. 206 

F. ; 7 B.H.C. A-C. 82, Disc. <£ R.) 

(64) — S. 463— See Nos. 27, 28, supra. 

(65) — 8s. 467, 471-5ee REGISTRATION ACT 
1908, a. 82, 30 C. 822 = 7 C.W.N. 639. 


Penalty. 

See Contract act, 1872. s. 74. 

See Damages. 

See Interest— Stipulation in the na- 
ture OF penalty. 

{l-)^Doctrine of penalty — Inapplicable to 
consent decrees, — The doctrine of penalties is 
inapplicable to any stipulation contained io a 
decree giving effect to the compromise of a suit. 
(1 B. 73, R.) lu the present case, a decree was 
made by consent of the parties. Ic created a 
perpetual tenancy, but contained a stipulation 
for the plaintiff's re-entry if the property was 
alienated or if the defendant failed to pay rent. 
The plaintiff sought to eject on failure by 
defendants to pay rent. It was contended by 
the defendants that the stipulatioo in the 
decree being penal was not enforceable. Held 
that the contention of the defendant was not 
maintainable, because the doctrine of penalty 
had no application to decree of Conrc. SHIRA- 
KULITINNAPPA HEGDA v. MaHABLYA. 10 B. 
435. {Overruled, 31 B. 16 = 8 Bom. L.R. 813 
= 1 M.L.T. 370, F.B.; Not F., 24 M. 265.] 

(2) — Doctrine of penalty — Applicability to dec^ 
rees of Court— principles which govern 
the enforcement of contracts and their modifi- 
cation, when justice requires it, do not apply to 
decrees which, as they are framed, embody and 
express such justice as the Court is capable of 
conceiving and administering. The admission of 
a power to vary the requirements of a decree 
once passed would introduce uncertainty and 
confusion. No one’s rights would, at any 
stage, be so established that they could be de- 
pended on, and the Courts would be overwhelm- 
ed with applications for the modification, on 
equitable principles, of orders made on a fnll 
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consideration of the cases which they were 
meant to terminate. It is obvious that such a 
state of things would not be far removed irom a 
judicial chaos.” {I^er IV’esf, J.) “ And as 

ordinary decrees are thus unchangeable, so are 
those in which, through a special provision for 
the convenience of parties, their own disposals 
of their disputes are embodied. The doctrine 
of penalties is not applicable to such a class of 
cases; and those who. with their eyes open, 
have made alternative engagements and invited 
alternative orders of the Court must, if they 
fail to perform the one, perform the other, how* 
ever greatly severe its terms may be.” BaL- 
PRASAD v. DHAUNIDHAR SAKHARAM, 10 B. 
437, Note. [F., 10 B. 135; ExpL, 31 B. 
15 = 8 Bom. L. R. 813 = 1 M.L.T. 370 ; R.. 15 
A. 232. j 

(3) — Undertaking by third persoyi on bsfialf 
of obligor to perform ungagenient — Technxcali- 
ties of English law of penalties if applicable . — 
Their Lordships ot cue Judicial Committee 
laid down in this case that where a person, 
being himself under no liability on account of 
another person, bind;> himself m a penalty for 
the duo performance of the engagement, the 
Dice technicalities of iLe Euglish law oi penal- 
ties should not be applied, but the agreement 
between the parties must be looked to with a 
view to see what the real intention was. in the 
result, their Lordship? were satisfied lhattbero 
was a bona fide endeavour on the part of the 
respondent fairly to periorm bis engagement, 
and that there was much reason to believe, 
with some of the Judges in the Court below, 
that there was dc?ire on the part of the appel- 
lant to throw obstacles in ibe way of the per- 
formance. lu order to obtain payment of the 
penalty which ho expected would be the con- 
sequence ol non-performance, and consequently 
recommended the dismissal of the appeal with 
costs. RamGOPAL MOOKERJEK v. MasSEYK, 
2 W.R. 43. P.C.=8M.I.A. 239. [R.. 2 Agra 1.] 

(4) — Contract — Penalty — Liquidated damages 
— Distinction pointed out. — The question in 
this case was whether plaintill was entitled to 
recover from the defendant Rs. 500 which be 
had agreed to pay the plaintiS in the event of 
the non-performance of bis agreement to sell a 
plot of land to plaiutiS. The plaintiff bad 
stipulated to receive and the defendant intend- 
ed to give the plaintiff Rs. 500 in the event of 
a breach of the recorded agreement. Plaintiff 
was therefore held entitled to Rs, 500, as it 
must be considered to be liquidated damages. 
If the damages accruing from a breach of 
contract are of uncertain nature and the parties 
chose to assess and fix tbom beforehand by 
agroomeut amongst themselves, and the amount 
agreed upon is no mote than wbat may be a 
fair and reasonable measure of damages, it is 
not a penalty and no relief will be granted from 
payment of it. JOTI MULL v. MEHTAIJ 
BINGH, 26 P.R. 1871. 

(5) — Contract^ Liquidated damages — Penalty. 
— The defendant having sold certain land to 


Penalty— confinued. 

plaintiff agreed to register the sale-deed when 
he should receive the balance of purchase 
money, and if he refused to write and attest 
the deed of sale or to make dakhil khartj, he 
should pay to the plaintiff Rs. 500 by way of 
damages. Plaintiff duly paid the balance of the 
purchase-money. Defendant refused, without, 
sufi&cient reason, to make dakhil kharij as 
agreed upon. Hence this suit by plaintiff to 
recover Rs. 500 as damages. Held that the 
plaintiff was entitled to recover the full amount 
of Rs. 500 as the amount was liquidated 
damages and not mentioned by way of penalty 
only, inasmuch as the parties fixed the sum 
as estimated damages which were to be paid 
in the event of the non-performance of either 
condition, and did not intend that the actual 
loss that might accrue should bo ascertained 
after breach of contract, and also becau?e the 
estimate could not be considered exorbitant. 
Telu Mall v. Mohkamkhan. 69 P.R. 1873. 

(6) — Bond — Provision for eiihanccd rate of 
interest- -Penalty — Indian Contract Act^ s. 74. — 

A provision for payment of a heavy rate of 
iutere&t in default of the fulfilment of tbe terms 
of a bond is not a penalty or naming a “ fixed 
sum” within the meaning of s. 74 ol the Con- 
tract Act, and tbe Court is bouud. under Act 
XXVlll of 1855, lo adjudge interest at the 
stipulated rale, provided there has been no 
deception or fraud and the parties contract on 
equal terms with each other. M borrowed a 
certain sum from plaintiff for G monlbs at 3 
per cent, per mensem, and executed a bond 
which provided that if the money wore not re- 
paid Within 6 months, interest should bo paid 
on tbe total amount of principal and interest 
at 10 per cent, per men.sem. The loan was not 
re-paid in time. Subsequently M paid interest 
for 2 months at 10 per cunt. In a suit then 
brought on the bond for balance of principal and 
interest, held that the provision for payment of 
enhanced rate of interc.si was net a penalty, that 
the parties really agree that interest at 10 per 
cent, should be paid, and that the plaintiff was 
entitled to recover interest at that rale accord- 
ing to ihe terms of the bond. TEK CHAND v. 
MoaiCE, 5 P.R. 1877. [R.. 25 P.R. 1879, 150 
P.R. 1883, P.B.; D., 51 P.R 1879. J 

Compromise of doubtful rights — Stipulation 
to pay smaller sum by certain date, or to pay 
full amount on default — Whether penalty — 
Whether stipulation enforceable — 6’ec AGREE- 
MENT, 6 M.L.T. 326. 

Stipulation by mortgagor to pay on redemp- 
tion tbe principal sum aud half as much again 
— Deorha — Whether amounts to penalty — See 
Civ. PRO. Code, 1909, o. XLI, r. 22, 10 0.0. 
214. 

Stipulation in Razinama decree when 
amounts to ^—See COMPROMISE— MISCEL- 
LANEOUS, 2 Ind. Cas. 850. 

See Contract— General, l C.P.L.R. 
176. 

See Contract— Breach op Contract, 

6 C.P.L.R. 11, 5 C.P.L.R, 108. 
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C. Suits for, 3 

Liquidated damageq-CoDtract Act s 74— 
Lss -2 "'S.SESSMENT, 5 A. 238 = A.W.N. 

cas^eTb7el^^"lo"“‘/° “dditional rent in 

—See Dam \rrs°°Ar^^ liquidated damages 
oce ■L'AMAGfc.s— M easure and 4s«;p«5c: 

aMENT, 22 M. 453. -ASSESS- 

regarding postpooement of 
edemption — oot penal — See MoRTfArp 
EEDE.MPTION, 10 Ind. Cat 243 

Agreement with a Denal pIauca ^ 

r. “ir:;..- 

Documents constitut.ng secoudary evidence 

section— 6Ve St\mp act 
1679,^3.^34, 23 M. 49 = 26 I.A. 262 = 4 CAV?n; 

Suit to recover-paid on unstamped docu- 

N 1^74? m ^-w. 

-It" mp°Act^8^,“"“‘ 
w.n: issllt/. ™=3 a: 


Pending Soits, 

dilhZfnTiV *“*'* pending proceedings, 
UncWon t, f«'«’"“--Tl‘ere is an essential die- 
nrntaAi pending suits and pending 

riuhts (*^.1'° execution. In ihe one ease, the 
havt tn“h P'^^otia against the defendant 
tfore » In the other case, and 

remain^ f *'^*“*5' ascertained, and it only 
tfo^ "Hhta by execu- 

= 4 w V, HIRA L.4L, 12 A. 410 

A. W.N. 1890,103, F.B. [fl., 12C.P.L.R. 73.] 

See Ben. ACT Vni OF 1885, s, 21, 14 C. 

Ooo, 

376^P^B 

Applicability to. when Act came into force- 

Ben APT ■■■Riitof occupaDcv-5ee 

ben. act VIII OF 1885, s. J78, 14 C. 621. 

Include suits remitted for trial on questions 

C W N fsn act. 1909, s. 31. 16 

C. = ll M.L.T. 313 = 39 I.A. 96 

= ^ A.L.J. 564 = 15C.L.J. 
466-14 Bom l.R. 455 = 23 M.L.J. 16 = 35 M. 
191 = 15 Ind. Cas. 222. 

Suit to recover balance of rent due on lease- 

lessee against lessor for damages 

tor dlegal dj9po.«»sePsion. still pending— No bar 

Q Court — See Rent, SUIT FOB, 

o iJl.rl.u. 158. 

Pension Fond. 

C.499®’^''''"’''*’^' aa- 3 (15J, 25 (c), 19 


Stamp— Penalty-Obligor if liable to nay 
amount pmd by ooligee— Sec STAMP Duty, i 

Contract for sale of land-Deposit by vendee 
-Stipulation for forfeiture of deposit <in failure 
to pay balance of purchase-money and to com- 
plete sale by certain date-Whether the stipula- 
Mon a pHnalty-"Peualty,” meaning of- 
Distinction between - penalty” and •■ damages” 
-See VENDOR -AND PURCHASEH-BREfcH 
OF C0\-ENANT, 6 M.L.T, 334 = 20 M L J 2 W 
= 3 Ind. Cas. 941 = 33 M. 375. 


Pendency of Suit. 


Pensions. 

See Act VI of 1849. 

See Act XXIII OF 1871. 

See Attachment — sub.jects of at 

TACHMENT. 

See Civ. Pro. Code, i908. s. 60. 

(1) Bonus— Attachment of. — A bonus grant- 
ed by Government is not a pension and if 
proceedings in execution h.ad commenced prior 
to 1st June, 1882, the bonus is attachable. 
KHASIMv. CARDIEN. 5 M. 272. [R.,30M. 

153 = 2 3r.L.T. 33.1 


See Lis Pendens. 


See Transfer of Property act i8S 
s. 52 -Iq anocher Court-Deduction of tim 

f M ^^°3, s. 14, 1 P.L 

OiXH « u Vj» 


Pending Proceedings. 

Pending suits and pending proceedings 
distinction between — See PENDING SUITS 12 
A. 440 = A.W.N. 1890, 103, F.B. 

Subsequent passing of statute— Construction 
— See Statutes, Construction op is r 

429. 


I i2)^Attachment of pension^ Act \1 of 1649. 

An application to attach a pension was 
rejected^ by a District Judge on the ground 
that, being a political pension, it could not be 
attached under Act VI of 1849. The High 
Court, on petition, reversed the order of the 
Judge and directed the pension to be attached. 

' Ex parte HAR HAT BIN RaMCHANDRA- 

, BHAT, 4B.H.C. A.C. 67. 

I 

j ^3 ) — Act VI of 1849 — Pension — Attachment. 

—The Court will not interfere with an order of 
attachment placed on a pension, where the 
recipient thereof does not show that the 
pension is one enjoyed for past services render- 

I ed by him, and in consideration of his 
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infirmities or old age. Ex Parte VlTHAL- 

Rav Eswantrav. 4 B.H.C.A.C. 65. [R., 18 

W.R. 124.] 

i'i)—Act VI of 1849, s. 2 — Pension in lieu of 
Saranjam — Assignment — Compromise. — A pen- 
sion was granted by Government to tbe 
defendant in lieu of a Saranjam held by his 
grandfather. Subsequently a compromise was 
made of the claim which the plaintiff had to a 
share of tbe pensiont by which the defendant 
agreed to pay them a certain proportion there- 
of yearly. Held that, as this was not a pension 
granted in ” consideration of past service and 
present infirmities or old age,” it did not 
come within tbe terms of s. 2 of Act VI of 
1849 and that the agreement was therefore 
valid. Madhavarav T. Panse v. Bapurav 
K. Panse. 4 B.H.D, A C. 62. 

This circular gives the revised Rules under 
Pensions Act. s. 14. Rev. Cir. No. 5. 24 W.R. 
Rey. Cir., p. 18. 

Loan on security of pension — Liability of 
pension— CiV. Pro. CODE, 1903. s. CO, A. 
W.N. 1891. 147. 

Pensions Act XXIII of 1871. s. 7— Alienabi- 
lity of a — Under — Gift of right to pension — See 
Mahomedan Law— Gift. 9 a. 213 = a.W,N. 
1887, 22. 

See ST. U AND 12 VlC., CH. 21. ss. 7, 27. 19 
B. 232. 

Arrangement between two Sovereign powers 
— Taking efiect as treaty — Constructiou of 
Treaty — Perpetual — By payments — Construc- 
tion of the word “issue”— Efiect of subsequent 
correspondence — See Treaty. CONSTRUC- 
TION OF. 17 C. 234 = IG 1. A. 175, P.C. 

Peon. 

fl) — Act V of 1863 (B.C.) — Appointment of 
peons — Authority of JAazir. — By tbe Bengal 
Act V of 1863. the appointinent of peons if> 
the Civil Court is vested in the Nazir, subject 
to the approval of the Judge, by whatever lit'e 
he be designated ; and no superior authority 
whatever is competent to control such appoint- 
ments, or to restrict the choice of the Nazir 
in anyway whatever, the intention of the fram- 
ers of the Act being manifestly that the selection 
of proper agents should rest with the person 
under whoso direction they are to act. GOOItoO 
Dval Singh, Petitioner. 9 W.R. 333. 

V^t^Peons in Munsiff's Court, appointment. 
o/^Interference by Judge^Act V {B.C,) of 
1863. 5. 3.— Under s. 3 of Act V of 1863 (B.C.) 
peons in a Civil Court are appointed by tbe 
Nazir of the Court, subject to the approval of 
the Court, i.e., of the presiding officer. The 
Act is not superseded by the provisions of s. 9 
of Act XVI of 1868, and a Judge is in error in 
interfering with the appointment of peons in a 
Munsiff’s Court, made and approved of by the 
Munsiff under the provisions of s. 3 of Act V 
of 1863. In the matter of 80MEROOD- 
DEEN, 11 W.R. 169. 


Peon — concluded. 

This circular is one relating to peon’s Badges 
and Belts. Cir. No. 33. dated tbe 25th Oct., 
1864, 1 W.R. Civ. Cir. Orders, p. 4. 

Deputation and appointment of peons to 
assist civil ameens. Cir. No. 29. dated the 
28th November, 1865,4 W.R. Civ. Cir. Orders 
p. 3. 

This circular deals with the grant of half- 
pay to peons while sick in Hospital or receiving 
medical aid as out-door patients of tbe Hospi- 
tal. Cir. No 11. dated the 23rd March, 1866, 
5 W.R. Civ. Cir. Orders, p.5. 

This circular deals with the employment and 
remuneration of extra peons by Civil Judges 
for the service and execution of processes on 
special occasions. Cir. No. 18. dated the llib 
May, 1866. 5 W R. Civ. Cir. Orders, p, 9. 

This circular directs that toll on Civil Court 
Peons is to be debited to the Peon’s Fee Fund. 
Cir. No. 14, dated the 9th April, 1867, 7 W.R*. 
Civ. Cir. Orders, p. 8. 

This circulir deals with the increase in 
the Salaries of Peons. Cir. No. 18, dated the 
28th June, 1867, 8 W.R. Civ. Cir. Orders, p. 1, 

This circular directs Judges, when preparing 
lists of peons to bo appointed under the Court 
Fees’ Act. to lake into consideration the 
claims of Revenue peons who have been thrown 
out of employment by tbe transfer of rent- 
suits to the Civil Courts. Civ, Cir. No. 12. dated 
27th May. 1870. 13 W R. Civ. Cir. 17. 

Promotion of process peons, bow to bo regu- 
lated. Civ. Cir. Order No. 14, 24 W.R. Rules 
and Orders of H.C.. p. 14. 

Am St in execution of decree — Practice — 
Delegation by Nazir to— Civ. Pro. Code. s. 343 
— Endorsement of particulars of arrest by Naib 
Nazir— Xee Arrest, 6 A, 385=A.W.N. 1S84, 
133. 

Periodical Returns and Statements. 

This circular proscribes latest dates for de.s- 
patch of Periodical Returns and Statements. 
Civ. and Crim. Cir. O.No. 4, 24 W R Rules and 
Orders, of the H.C., p. 3. 

Perishable Property. 

Attachment and sale of — Disposal of sale 
proceeds — See CiV. Fro, CODE, 1908, 
o. XXI, r. 68. O. XXXIX, r. 6. 4 L.B R. 
16. 

Sale of— Claim to-Right of successful clai- 
mant— Sec Claim, 8 Ind. Cas. 77. 

Perjury. 

{l)^ Charge of fraud, forgery and perjury — 
Appeal to Privy Council— Co.sfs.— Charges of 
fraud, forgery, and perjury having been made 
by the respondents against the appellant, the 
party who propounded the will, costs of the 
Court of India, and npon appeal to England, 
were, upon the reversal of the decree of tbe 
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Sudder Court, ordered to be paid by the rea- 

poudents. NANA NuRAIN rIo V. HuREE 
PUNTH BHAO, 9 M.I.A. 96. ^UREE 

See high Court. Jurisdiction of- 

CALCUTTA, B,L.R. Sup. Vol. 426 = 5 W R. 

^|.egOFFENCE,5W.R. Cr. 8 = 1 Ind, Jur. 

Liability of judgment obtained by deliberate 
-to be eet as.de in a fresh suit on the ground 
of fraud — See Right OF SUIT— Genprat 

J6M.L.J. 59 = 29 M. 379. GENERAL, 

partners— 

Another st^acment that one of them stood 

contradictory 

See Sanction to prosecute lo M r t 

Sanction to prosecute for-Requisite*i of a 
valid sanction— See SANCTION TO prosecutp 
6 A. 105 = A.VV.N. 1883. 227. ' 

See Sanction to prosecute, 16 b. 729 

Permanent Advance. 

This circular substitutes fresh clauses for 
ols. 9. 10. A 10 A of 8. 4, Ch. XI, relative to 
permanent advances. Rev. Cir. No. 4. 24 W R 

Permanent Lease 

768.'“ ^®^®®~“‘®CELLANEOns.3 Bom. L.R, 


Permanently-settled Estate. 

Separate registration of alienated portion of 
-Jur.sd.ct.oo of Collector- Priyate agreemeni 
apportioning petshcush not binding on Govern 

OF 1876(LAND ReVE- 

421 = 3o“6'!”'"’' = ^ T 

Permanent Occupancy Right. 

Payment of rent at an unaltered rate See 

Tenant -Ejectment, 32 

0. 41, P.C. = 3l I.A. 144 = 8 C.VV.N. 889. 

Permanent Settlement. 

^^n'*''ncement op Rent-Enhance- 
MENT, Exemption from. 

(1) -*Acf X of 1859—“ Permanent Settlement ” 
mcamng oA — The words “ Permanent Settle- 
ment referred to in Act X of 1859. refer to the 

PermanentSsttlemont of Bengal, Beharand Oris- 
sa, which was sanctioned in 1793. They do not 

refer to settlements subequently made. She- 
A^t^X Purtab Singh, 3 W.R. 

(2) — Ancient palaynms^Permanent Settle- 
ment, effect of . — Where ancient Palayams and 
Zemmdaris have been brought under the 
iwrmanent settlement, such settlement oolv 
changes a precarious tenure into permanent J 
property, and a varying assessment into a fixed 


Permanent Settlement— confintifid. 

Otherwise alter the 
mode of descent or partibility as evidenced bv 

Chengalamma', 

Settlement Regulations of 

P^manent Setflc- 
ment Regul.ationR. Government withdrew its 

assessments as 

regards the estates that came within the scope 

settlement. The Regulations 
do not go further.and do not certainly constitute 
a contractual relationship between the Gov- 

owners of permanently- 

1!!, M relationship as 

would debar Government from claiming and 

exercising against those owners the rights of 

an ordinary oroprietor. Kristo MONI GupTA 

PermrtReni Settlement in Jessore. 

1 he date of Permanent Settlement in Jessore 

Baboo Huronath 
Roy V. Ameer Biswas. 1 W.R. 230. 

SettUment, meaning of — 
Act X o/ 1859.— The words “ Permanent Settle- 
ment referred to in Act X of 1859. refer to 
©Permanent Settlement which was sanction- 
ed in the year 1793 Shroburn Lal v. RAM 
PURTAB SINGH, 3 W.R, ActX Rul., 20. 

Ti77« of Permanent Settlement ” — Act 
A 0/ 1859 — “The time of the Permanent 
Settlement ” mentioned in ss. 3 and 4. Act 
X of J859. was held to be tbe date of tbe Per- 
manent Settlement of the Provinces of Bengal, 
Behar, and Orissa referred to in Regulation I, 
1793, and not the date of the actual settlement 
of a particular zemindar, with tbe owner there- 
of. MUSSAMUT PARAN BEBEE V. ledee 

Nazir ally Khan, W.R. 1864,Act X Rul.. 71. 

(71 Reg. XXV of 1802 — yfisdescription in 
Settlement papers — No forfeiture of rights^ 
Granf made before permanent settlement — 
Objections.-— It cannot be said that, as a matter 
of law and of right, tbe tenants have forfeited 
the interest which they would otherwise have 
in their lands by reason of the misdescription 
oftBe village in the Settlement papers. Ree- 
XXV of 1802 does not contain anything which 
says that if tbe parties, by carelessness or by 
accident, allow their village to be misdescribed, 
they are to forfeit their rights. Grants made 
by a zimindar before the estate was perma- 
nently settled, and became subject to tbe rules 
which may have been laid down in the Madras 
Regulation.s a<5 to subsequent alienations, are 
binding on the successors of the grantor. STBI 

Raja Vyrichebala Raja Bahadoor v. 
Nadiminti Bagavat Sastri. 25 W.R. 3. P-C. 

(^' — Permanent settlement tcith zemindars of 
Bengal. — Exoosition of the principles which 
induced the Government to recognize tbe title of 
the Zemindars in Bengal, as laud owners, and 
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Permanent Settlement— 

to make the settlement with them for a per- 
manent aoDual jumma. Rajah Lelanund 
Singh Bahadoor v. The Government op 
Bengal, 4 W.R. 77, P.C. =6 M.I A. 101. 

(9) — Claim as heir to invalid jagheerdar— 
Reg. I of 1804, Reg. I of 1793.— -The plaintiff 
claimed as heir to an invalid jagheerdar whose 
case came within the provisioos ol Regulai ion I 
of 1804. It was held that she could not be al- 
lowed to plead the provisions of Reg. I of 1793 
which provided for a right of a recusant to 
apply for a permanent settlement after the 
expiration of the period or the periods of one or 
more intervening temporary settlements. Her 
case was to be dealt with as under Reg. I of 
1804 and not as subject to the provisions of 
Reg. I of 1793, which latter law applies only 
to the proprietor or heir of the proprietor of an 
estate or talook paying revenue to Government, 
in respect of which the proprietors may have re- 
fused to settle when the Permanent Settlement 
was offered before and not to these j(i<7^ieerdars. 

Mussamut sanoo v. The Government op 
India, 6 W.R. 3ii. 

(10) — Uniform rate of rent for 20 years, pre- 
sumption arising from, of holding from Perma- 
nent Settlemeyit — Rebuttal of presumption. — In 
this suit for enhancement, it was found that 
the defendant had paid an unvarying rent for 
20 year.'*, and that plaintiff, not having proved 
any earlier variation or shewn when the tenure 
was created, the presumption of bolding from 
the time of Permanent Settlement arose. The 
plaintiff however pointed out an admission 
made by the defendant in his examination to 
the effect that the tenure was acquired by his 
father from the landlord 30 or 36 years previ- 
ously ; and the High Court held that such ad- 
mission was sufficient to rebut the presumption 
of holding from the Permanent Settlement, and 
nothing to the contrary having been shown, the 
case was remanded for the purpose of passing a 
fresh decision with reference to the said admis- 
sion of the defendant MUGNO MOYEE DEBIA 

V. Huro Chundfor Rawut, 6 W R. Act X 
Rul., 27. 

Of 1793— ACT IX OF 1847. ss. 3.5.6. 30 
0. 291, P.C. = 30 I. A. 44 = 7 C.W.N. 193 = 5 
Bom. L.R. 1. 

See BEK. ACT X OP 1859, ss. 15, 16. 8 B.L. 
R. 260=16 W.R. 289. 

Noabad Taluqs, Chittagong — Perpetual or — 
Onus of proving— See Burden OF PROOF- 
GENERAL. 2G 0. 792 = 3 C.W.N. 695. 

Enhancement of rent of lands not subject of 
— Government, position of, under Rent Law. — 

See Enhancement of Rent— Enhance- 
ment, Grounds op, 5 C.L.R 33. 

See Rent, Suit for, l Ind. Jur. N.8. 6=4 

W. R. Act X Rul.. 41. 

See Survey Maps, 5 Bom. L.R. 1. 

Permanent Struotupe. 

Ereoton of, by tenant— See LANDLORD AND 

Tenant— Nature of Tenancy, i Bom. L, 

B. 400. 


Permanent Tenancy. 

See Landlord and Tenant — Nature 

OF TENANCY. 

Permanent Tenant. 

Of a bhagdar can alienate the fruit of the 
trees on his tenement— See BOM. ACT V OF 
1862, 9 Bom. L.R. 50 = 31 B. 183. 

Permanent Tenure. 

See Landlord and Tenant. 

(])— Amnram tenure— Resumability — Cir- 
cumstances telling against the right of perma- 
nent occupancy . — Lands held on “amaram” 
tenure are resumable. Where the original 
owners of the land raised the “ jodi ” or rent 
from time to time and also resumed the lands 
on two occasions fora long period, these cir- 
cumstances tell against the right of permanent 
occupancy. RAJA OF VeNKATAGIRI v. MUKKU 

Narasayya. 8 M.L T. 258 = 7 Ind. Cas. 202. 

{%— Proof of— Origin of grant not known 
— Grant for residential purposes — Substantial 
structures.— Where the original nature of the 
grant was unknown and it was found that the 
predecessor in interest of the defendants, who 
were purch.isers in execution of a decree, were 
tenants on the land and were in occupation for 
nearly sixty years, and that they raised sub- 
stantial structures on the land, and the grant 
was for the purpose of residence. Held, that 
lower Courts were justified in drawing the 
inference that the bolding was permanent. 

William M. Grant v. Mrs Robinson 11 
C.W.N. 242 = 3 C L.J. 178. f/?., 11 C.W.N. 

255. 12 C.W.N. 236. Note;/)., 2 Ind. Cas. 
148.] 

Mirasi, or permanent tenure— Circumstances 
necessary to infer the existence of — See BEN. 
ACT VIII OF 1876. ss. Ill, 149, 37 C. 662 = 7 
Ind. Cas. 881. 

Evidence oi—See BEN. ACT VllI OF 1885, 
s. 7, 7 Ind. Cas. 785. 

Under the Land Revenue Code — See BOM. 
ACT V OF 1862. 9 Bom. L.R. 50 = 31 B. 183. 

What amounts to— See LANDLORD AND 
TENANT — Miscellaneous. 6 C.L.J. 122, 
P.C. = n C-W.N. 865 = 4 A. L.J. 670 = 9 Bom. 

L. R. 846 = 17 M.L-J. 397=84 C. 902 = 2 

M. L.T. 433. 

Payment of unvarying rent for a long period 
— Effect— See LANDLORD AND TENANT — 
Miscellaneous, 9 Ind. Cas. 141=9 M.L.T. 
224 = 21 M.LJ. 166. 

The holder of a. posseses all rights attach- 
ing to tho lands from the centre of the earth to 

the eky— See Mining Rights, 8 C.L.J. 69 
= 33 C. 54 = 10 C.W.N. 425. 

Arising out of adverse possession — See POS- 
SESSION — ADVERSE POSSESSION, 5 Bom. 
L.R. 186. 
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Perpetuity. 

Rule against-How lar aSects Mahomedan 

Mahomedan Law — 

(1) Rule against perpetuities—Applicability to 
moveable property. -Th-, rule against perpefui- 

t.es IS not confined to immoveable p^ropertv. 
It equally applies to moveable property (Hoare 

P' COWASJI N. 

POCHKHANA WALLA v. R. D SETNA 20 R* 

c": l.r 

^v^Lt'^B^LKa rr 

*° '7']),’°^*cating intention to create 

w7Lt 7l~L R 

T — Application of rule — See 

Lease-General, 9C.L.J. 523=36 0.075 

= 1 Ind. Cas. 62G. 

0.a^3<f Lease, 4 

Covenant in contravention of rule aeainst- 
CaT 487^^" = ^ 

s Right to Pre-empt, 

^ \V •ri . 3i3, 


Personal Attendance in Coart-Exemptioa 
from — concluded. 

the Civil Courts of Lower Bengal. Cir. No. 3, 
dated the 7th March. 1965. 2 W. R. Civ. Cir. 
Orders, p. 2. 

Three Chiefs of Mahomedan Religious Insti- 
tutions exempted from personal attendance in 
the Civil Courts. Cir. No. 3. dated the 15th 
Feb., 1866, 5 W.R, Civ. Cir. Orders, p. 1. 

Exemption of Zemindar of Soosung from 
personal attendance in Civil Courts. Cir. 
No. 14, dated the 18th April. 1866. 3 W.R. Civ. 
Cir. Orders, p. 7. 

Exemption of Syud Sufder Ali Khan of 
Moorshedabad from personal attendance in the 
Civil Courts. Cir. No. 25. dated the 6th July 
1866, 6 W.R. Civ. Cir. Orders, p, 1. 

Exemption of certain Native Gentlemen 
from personal attendance in the Civil Courts. 
Cir. No. 7. dated the 20th Feb., 1867. 7 W.R. 
Civ. Cir. Orders, p. 3. 

Exemption of Syud Humayoon Kuddi 
Mahomed Ali Mirza from personal attendance 
in the Civil Courts. Cir. No. 21, dated the 
18th July 1867, 8 W.R. Civ. Cir. Orders, p. 2. 

This circular exempts Rajah Gopal Singh 
Eabadoor from personal attendance in tbe Civil 
Courts. Cir. Memo. No.l, dated 12th May 1868, 

9 W.R. Civ. Cir. 5. 


s Succession act. 1865, 

s. 101, 8 Bom. L.R. 268-30 B. 477. 
Ruleagainst— Tru.st for Masses— See WILL 

—Construction, 15 m. 424. 

Creation of Trust fund-Rule against-See 

Will— Construction. 15 M. 448. 

Trusts for maintenance — See WILL — Con- 
struction. 5 C.L.R. 496. 

Person. 

o of Wards not a— Letters of Administra- 

r administration, 25 

795 = 2 C.W.N. 349. 

Personal Action. 

Suit for dismissed-Defendants’ death pend- 
ing appeal Abatement— Representative's right 
to costs— iSee Civ. Pro. Code, 1908, O. XXII 

11,7 M.L.T. 195 = 

5 Ind. Cas. 937 = 20 M.L.J. 761. 

in Court— Exemption 

Exemption of Rajah Indro Bhoosun Deb 

Roy of Newaldangah, Jessore. from personal 

attendance in the Courts. Cir. No. 29. dated 

the 22nd Sep. 1847. 1 W.R. Civ. Cir. Orders, 

p. 2. 

Exemption of Prince Feroze Shah, of the 
Mysore Family, from personal attendance in 


This circular exempts Nawab Syud Mahom- 
ed Zamiool Abdeen from personal attendance 
in the Civil Courts. Civ. Cir. No. 2. dated 23rd 
June, 1868. 10 W.R. Civ. Cir. 1. 

This circular circulates names of 12 Chiefs 
and Landholders in Chota-Nagpore, who have 
been exempted by the Government of Bengal 
from attendance in Civil Courts. Civ. Cir. 
No. 4, dated 12th July. 1870, 14 W. R. Civ. 
Cir. 7. 

This circular states that the Government of 
Bengal has exempted Rajah Rajendro Narain 
Deb Bahadoor, of Calcutta, from personal 
attendance in Civil Courts. Civ, Cir. Memo. 

No. 5. dated 23rd July, 1870. 14 W. R. Civ. 
Cir. 7. 

Personal Injuries. 

Personal injuries from fall in unfenced pit 
dug in path, suit for damages for— Test of 
t^sgligence — Liability of property, lessee and 
contractor— Stfc DAMAGES— DAMAGES, SUITS 
FOB. 11 B. 329. 

Personal Insult. 

See INSULT. 

Personal insult, effect of in India — Unad- 
vanced countries like India present a state of 
society where personal insult needs more 
checks than in more civilized countries lik® 
England. DawAN SINGH v. MaHIP SINOH. 

10 A. 423 = A.W.N. 1888, 157. 

Defamation and personal insult, distinction 
between- See Defamation, 10 A. 425=a.W» 

N. 1888, 157. 
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Personal Law. 

Right to resort to— See CUSTOMS— PUNJAB 

lavou^i'MTppIicab?^ 

of Court— See CUSTOMS — PUNJAB -Inhfrt 

TANCE. 140 P,R. 1908. INHERI- 

Persooal Liability. 

{!)— Contract by guardian on behalf of a 
minor- Per liability of the viinor. extent 
of . Plaintiff 8 case in the Court of first in- 
stance was that the defendant U sent her ser- 
vant, the defendant 8. to plaintiff’s shop and 
borrowed money on account of her minor son 
the defendant R. The Munsiff decreed agamst 
the minor and his mother, but. on appeal, the 
District Judge exonerated the minor on the 
ground that the debts for the discharge of 
which the money was borrowed were not prov- 
ed to be such as were binding on the minor. 
Un the present petition put in by the plaintiff 
to roviFe the said order discharging the minor 
from the suit held, that the suit as against 
he minor must fail for the simple reason 
that a minor cannot be bound personally by 
contracts entered into by a guardian which do 
not purport to bind the estate. It would be 
a very improper thing to allow the guardian to 
make covenants in the name of his ward so as 
to impose a personal liability upon the ward 
and there is not in Indian Law any rule which 
pvos a Guardian and Manager greater power 
t^o so bind the infant than exists in English 
Law. (14 I. A. 89, R.) So in claims for money 
borrowed on behalf of and expended on neccs- 
sarie.s for a minor he might be liable for the 
debt, but he would not bo so liable by reason 
of the contract binding him personally. His 
liability would have to bo based on the grouud 
that there was a pre-existing liability on bis 
part at tho time when the guardian entered 
into tho contract on his behalf. Tukaham 
MANAJI DhANGAR v. RAMCHANDRA HARI 

eiT6a‘‘330%”t '*- 330=^0 B. 

cZ. 

Peruarthum Mortgage. 

See Malabar Law— Mortgage, i m. 


Physical Weakness. 

'’y physical weak- 

ness Testamentary capacity — See VVirr 

Execution. 23 C."i. p.c., 221.A ni 

Physician. 

See Contract act. i872. s. 27. 23 B. i03. 

Pilgrimage. 

Debts contracted for-Expenses. if for neces- 
‘Guardian— Duties and i-owers 

OF GUARDIAN, 20 B. 6l. 

T ^ pious duty— hVfi Hindu 

Law— ALIENATION. 2: c. 190. Note. 

Pilgrims’ Tax. 

ASSETS. 5 W.R. 14, P.C. = 10 JI. I.a 

Pilot. 

for fault Of-Port rules. 
185 G— Shipping Law, Bourke. Ad., 15. 

Pin-money. 

Personal allowanco-Wife not claiming and 

recovering It during life-time - Whether her 
M ^ enforce it after her death— 

Mahomedan Law— Partition. 13 C.W.N. 
153 = 4 Ind. Cas. 462. 

Agreement to pay, to daughter-in-law— Un- 

Wbether daughter-in-law entitled to enforce it 
7=^29 A ^ f3 = A.W.N. 1907. 

Pious Purposes. 

See Hindu Law— alienation. 8 M. 552. 

Piratlavaru Cess. 

Right of Zemindar to include, in tho pattah. 

oee LANDLORD AND TENANT Mmf’prr a 

NEOUS. 4 M.L.T. 438. ^HSCELLA- 


67. 

Petition. 

form of will— Testamentary declarations in 

P “■ 14 B.L.R. 226, 

1.G.=2 I. A. 7 = 22 W. R. 409. 

L 6 B. 

Photograph. 

3lf=6 

Appearance of signatures— Neither party 
‘ m originals or to have transmit- 

ted-^akon of them-Evidence in favour of 

act iftflf m administration 

ACT. 1881, 19 0. 66, P.C. = 18 I.A. 132. 

C. Vn-81 


Place of Business. 

Suit against Government— Residence or— Of 
Government— See JURISDICTION — Causfs 
OF JURISDICTION, 1 Hyde 37. 

Place of Performance. 

»n?' ““‘/'‘“t-Dobtor to follow hi3 creditor 
and pay tho debt where no place of payment is 

ll O C iof" °°^™ '‘^'^-'^“SCELI,ANEOUS, 

Place of Suing. 

Plague. 

-Lessee’s o^oyment interrupted by— 
Ulhciala— Epidemic Diseases Act (III of 18971 

enjoyment— Breach— 

Liability of lessee to pay rent— LEASE- 
MISCELLANEOUS. 23 B. 510=1 Bom L R. 
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Plague— conc^w<i«d. 

PUiiit sent) to Court unstamped— Requisite 
Court-fee piid after expiry of the period of 
limitation — Plague restriction — LIMITA- 
TION— GENERAL, P.L.R. 1900, p. 191. 

See Limitation— General, 6 P.R lOOi. 

Plaint. 

i— G eneral. 

2. — ADMISSION OF PLAINT. 

3. — AMENDMENT OF PLAINT. 

4. — Construction of plaint. 

5. — Form and contents of plaint. 

6. — re.iection of plaint. 

7. — Return of plaint. 

8. — Verification and signature. 

9. — Miscellaneous. 

See Civ. Pro. Code, 1908, 0. IV. r. 1. 0. 
VII. 

See Limitation act, 1908, ss. 3 and 4. 

See Pleadings. 

See Variance retween pleading and 
proof. 


1. — Oeneral. 


(1) — Pefifton sent by post— Not a substitute for 
a plaint'- Madras Act, VIII o/ 1865, s. 60.— A 
petition sent by post is not a substitute for the 
presentation of a plaint as required by s. 50 of 
Madras Act VIII of 1865. Moparti PitcHI 
NAIDU V. VUPPALA KONDAMMA, 6 M.H.C. 
136. [Appr., 8 M. 411 ; R., 7 M.H.C. 387.] 

(2) — Punjab Government Notification No. 
2357 — Written authority necessary — Presenta- 
tion of plaint. — The authority given to a recog- 
nised agent under cl. (d), Punjab Govern- 
ment Notification, No. 2357 (dated 3rd 
October 1877) to present the plaint in a suit 
need not be in writing. SIRDAR HarcharAN 
DAS V. LACHMI Sahai, 191 P.R. 1888. (9 P.R. 
1878, F.) 

(3) — Civ. Pro. Code, 1882, s. 54 — Plaint con- 
taining alternative prayer— Duty of Court . — 
Plaintiff sued to redeem a kanom of 1858 and paid 
Court-fees on the Aanow amount. The plaint 
further stated that the defendants were setting 
up a renewed kanom of 1874 for an enhanced 
amount which was not binding upon the plaintiff 
and that, if the Court were to fiud the renewed 
kanom valid, plaintiff might be allowed to re- 
deem on the footing of that renewed kanom. 
The District Munsiff decreed the suit on the 
footing of the kanom of 1858. The District 
Judge on appeal held that the renewed kanom 
of 1874 was binding on the plaintiff and dismiss- 
ed the suit as the plaintiff had not paid Court- 
fees on the alternative relief. Held that the 
District Judge was wrong in dismissing the 
suit, that he might have given the plaintiff 
time to pay the difference as required by s. 54, 
Oiv. Pro. Code, and that, except for that seo- 
tion, there was no provision of law entitling the 


Plaint — contin ued . 

1. —General —continued. 

District Judge to dismiss the suit uncondition- 
ally on account of the defective Court-fee stamp. 
SUBRAHMANIA PATTAR V, VALIA NAYAR, 
8 M.L J. 187. 

(4) — Relinquishment of portion of claim — 
The statement in the plaint was “I 

claim Rs. 1,191 as due to me, but I shall be 
satisfied with a decree forRs. 700.’* Held that, 
though his relinquishment of Rs. 491 was based 
on the supposition'that Rs. 1.191 was due to 
him, he ought not to be tied down to such 
relinquishment, when, as a matter of fact, 
what IS found due to him is less than Rs. 1,191, 
provided be does not get more than Rs 700 for 
which he asked for a decree. SiNNATHAMBI 
ROWTHER V. S. M. SELLAM CHETTI, 8 M.L. 

T. 436 = 8 Ind. Cas. 943. 

(5) — Practice — Grounds not taken in plaint 
— RHief not to be granted on . — No relief can be 
granted on grounds not taken in the plaint. 

Muhammad aladat Khan v. Narpat, A. 
W.N. 1887. 130. 

(6) — Written statement— Set-off — Plaint — 
Stamp duty . — A written statement containing 
a claim of «et-off must be regarded as a plaint 
in regard to such set-off. and should be stamped 
accordingly. ChenNAPPA v. RaghUNATHA, 
15 M. 29 = 1 H.L.J. 598. 

(7) — Dismissal in default — Case heard — Ab- 
sence of plaintiff to hear judgment — Effect of — 
Plaint not signed by plaintiff — Procedure.— 
Beld, that, where a case is heard and a cer- 
tain amount of discussion has taken place in 
presence of the parties and judgment is defer- 
red, a Court is not justified in dismissing tbe 
suit in default, if the plaintiff is absent when 
tbe case is called on for delivery of judgment. 
Held, also that, where a plaintiff omits to sign 
tbe plaint, but signs only tbe verification, the 
plaint ought to be returned for amendment, or 
it should be amended in open Court, but can- 
not be rejected. NanD Lal v. SHANKRU. 
165 P.W.R. 1911. (22 A. 55, F.) 

(8) — Ciu. Pro. Code, s. 435 — Unincorporated 
society, suit not maintainable by, in the name 
of officer or agent . — Plaintiffs, described in the 
plaint as the Board of Foreign Missions of the 
Presbyterian Church of New York in America 
through the Rev. W.F. Johnson, Principal 
Officer, sued to eject the defendant from certain 
land. The claim as brought was decreed 
by the lower Appellate Court, but tbe con- 
tention raised by the defendant on second 
appeal was upheld to the effect that the said 
Board of Foreign Missions was not a corport- 
tion authorised to sue and be sued in the 
name of an officer within the meaning of s. 435 
of the Civ. Pro. Code. Moreover, there was 
nothing in the plaint to show that the person 
who signed it as such officer was a member of 
that Board or that be set up a possessory title on 
his own behalf, and the snit was therefore not 
maintainable in the shape in which it was 
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Plaint 

— continued. 

I* General — continued, 
brought by the plaintiff YusuP BEG v. Thf 

Foreign Missions, 16 A. 420 = 
A.W.N. 1894, 154. (A.W.N. 1882, 132 A VV 
N.^ 1887, 57. D., [F.. 20 A. 167 ; li.'’ 30 c! 

(9)-PZam(-Cazi5e of action — Railwau- 
Damm/e.— -Where the plaint alleged that the 
Railway which was in plaintifi’s posse.«;sioa 
has been seriously damaged by water escaping 
fr^om the defendant’s land in consequence of 
the bursting of a tank which was his property 
and at the time of bursting was under his 

% A ^ 11 A contain any 

direct allegation of negligence on the defend- 

ant s part, held, that the plaint disclosed a 

cause of action, and that the case stated in the 

plaint called for an answer on the part of the 

defendant. THE Madras Railway Company 

V. 8ALUA Makaraju. 5 M.H.C. 139. 

Early Registration of plaints enjoined by 
this circular. Cir. No. 10. dated the 19th 
June 1865. 3 W.R. Civil Circular Orders. 

p. 2. 

Plaint whether to contain exact extent and 
boundaries of land— See Ben. ACT VIII OP 
1885, a. U8. cl. (6). 5 C.W.N. 121. 


See Bom. act II of 1906, 8. 8. 1 Bom. L.R. 
o # • 

Appeal Order —Decree — Dismissal of suit on 
the ground that no plaint was to be found on 
the record— See APPEAL— CASES WHERE 
appeal LIE OR NOT. A.W.N. 1896. 51. 

Not disclosing cause of action— Objection in 
special appeal — Duty of Court — See APPEL- 
LATE Court— Objections first taken in 

API»EAL. 6 B.L R. 154 = 14 W.R 420. 

See Attachment -Subjects of attach- 

MENT. 4 B. 222. 

Suit in ejectment— Notice to quit— Whether 
plaint itself can be accepted as notice — RighLs i 
of a party to suit, how ascertained — See BERAR : 

land Revenue Code, s. 79. 6 N.L.R. 17= ' 
6 Ind. Cas. 699. 

Cause of action— Erroneous date of cause of 
action assigned in-Cause of action not barred 
by limitation— Error as to date immaterial- 
ore Cause op action, a.w.n. i900, 25. 

of State, suit against— Plaint— Sec 
Cause op action, 4 O.O 29. 

1908, 8. 47. 22 A. 376 

= A.W,N. 1900. 129. 

Signature of plaint by unauthorized person 
but subsequently authorized — See CiV. Pro 

189^^' 8-35.25 A. G35 = A.W.N. 1903.* 

presentation of 
Courts to substitute bis 

1903 CIV. Pro. Code. 


continued. 

1-— General — continued, 

Mis-description of defendant in - Sum 

Sent person-witness, pay- 

ment of expenses to— See COSTS— Speci \r 

Cases. 4 B. 619. J^ifc^ciAL 

Plaint engrossed on insufficient stamp pa- 
per-Ste CourT-PeeS, 3 B- L. R. App. 72.^ 

Civ. Pro. Code. s. 50-doe.s not prevent 
plaintiS from entering in plaint approximate 
amount of damages claimed and ofFerinc to 
pay more Court-fees if the damaged shLld 
pmve heavier than anticipated— See COURT 
fees act. 1870. s. 11. 17 M.L.J. 625. 

Insufficient stamp on— Power to. extend time 
^28 Pees ACT. i870 

L. J.’62*“'^’ = C.W.N. 882 = 12 c! 

Unstamped— See Court Fees Act iftvn 

s. 28. 38 P. R. 1900. ’ 

' of plaintiffs in paper 

book not part of decree— Claim to be LL- 
trued as in plaint— See Decree -DECREE 

Construction of. ii b. 177 . ^^^cree. 

Declaratory suit— Rejection of— See Dprr a 

RATORY Decree, suit for-genfra^ 
129 P.L.R, 1910 = 8 lod. Cas. 553. 

! relief- Effect of possession 

Declaratory Decree— suit for 
I declaration op title, 20 B. 798. 

See English Law, 5 H.i.a. 234. 

Dronf'n?' V® for inheritance, 

proof of— Description in plaint -Family treat 

in representative character- 
Form of Practice -Suit by manager of Hindu 

7^B.*4V^^^ Hindu Law-joint Family. 

Power to return plaint for presentation in 
Court in Native State— See JURISDICTION 
-General. 9 Ind. Cas. 824. 

Civil or Revenue Court returning plaint- 
Roferonce to Chief Court — Practice- 9^. 

Rvv.TmT COURTS, 49 

3 ok-erverue courts, 

Limitation— Plaint sent to Court by nost 

UDstamped-PJaiDtiff restrained from gofnrto 

Court owing to plague under executive oiders- 
Cout-fees Act. 1870. s. 28-See LimitaSon 

—General, p.l.r. 1900, p. i89. 

Plaint sent to Court unstamped- Requisite 

Court-fee paid after expiry of the pe^od of 
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Plaint — continued. 

1. — General— con/inz^ed . 

Insufficiently stamped— See LIMITATION 
ACT, 1908, s. 3, L. B. R. 1893—1900, 33. 

See Limitation act, i908, s. 3, 15 a. 65 
= A.W.N. 1893, 29. 74 P.R. 1903. 

Presentation of, to wrong Court— Suit barred 
on day of presentation — Return for presentation 
to the right Court— Limitation— See Llmita- 
TION act, 1908, SS. 4, 14, 10 M.L.T, 254 = 21 
M.L.J, 1000 = 2 M.W.N. 1911. 221. 

Return of— See LIMITATION ACT, 1908, 
s. 14, A.W.N. 1888, 168. 

Original plaint not found — Proof of its con- 
tents by producing certified copy of judgment 

—See Limitation act, 1908, s. 19, 82 
P.W.R. 1911. 

By authorised vakil— See LIMITATION ACT, 
1908, s. 19. 8 B. 99. 

Case set up in plaint — Different case proved 
— Remedy— See Malabar Law— Miscel- 
laneous, 11 M. 106. 

Admission of — See MINOR — SUITS by AND 
AGAINST MINORS, 10 C. 134 = 13 C.L.R. 285. 

Suit against minors — Misdescription in title 
of — and in decree — Effect — See MINOR SUITS 
BY AND AGAINST MINORS, 14 C. 754. 

Non-joinder — Mis-joinder-- Whether justifies, 
rejection of— See MISJOINDER OF plaintiffs 
AND CAUSE OF ACTION, 132 P.L.R. 1911. 

Cause of action set forth in — Onus on plain- 
tiff to establish — Plaintiff in suit for redemp- 
tion, bound to prove particular mortgage sued 
on — See MORTGAGE— Redemption, is a 
403 = A.W.N. 1896, 132. 

See Mortgage— Sale of mortgaged 
property, 6 B.L.R. App. 117. 

Plaint disclosure of cause of action in, 
when deemed sufficient— See MORTGAGE — 
Miscellaneous, 25 M. 50. 

Presentation of, by managing member of 
partnership— See PARTNERSHIP— General 

1 8.L.R. 191. 

See Partnership— Suits relating to 
THE partnership, 34 P.R. 1873. 

Presentation of plaint— Limitation — Suit 
when to be considered as commenced — See 
Pauper Suits. Marsh 174. 

See Possession— Adverse possession, 

2 C. 418. 

Suit for possession on title by purchase — 
Title not proved — Plaint not specific about 
possession for more than 12 years — Effect — See 
Possession— Suits for possession, 4 M. 
L.T. 344. 

Relief not asked for in, — When awardable — 

See PRACTICF- AND PROCEDURE, 21 A. 53, 
P.O. = 2aW.N. 681-25 I. A. 195.. 


Plaint —continued. 

1. — General — concluded^ 

Practice — Pleadings — Defective plaint — Ex- 
tension of plaint by subsequent statement of 
plaintiff — Civil Procedure Code. ss. 118, 146, 
147— See Practice and procedure, A.W. 

I N. 1902, 35. 

Grant of relief not prayed for— See PRAC- 
TICE AND PROCEDURE, A.W.N. 1881, 10. 

Loss of plaint— See PRACTICE AND PROCE- 
DURE. 1 A.L.J. 695. 

Allegations in the — Not traversed in the answer 
not to be taken as admitted — See PRIVY 

Council. Practice of— Practice as to 

OBJECTIONS, 2 W.R. 19. P.C. = 9 M.I.A. 287. 

See Public WAY. 113 P.L.R. 1901 = 91 P. 
R 1901. 

Whether Court can grant relief on other 
grounds than those put forward in plaint — 
Practice— See RELIEF, A.W.N. 1887, 43. 

Relief granted on grounds not stated in 
plaint— See RELIEF, A.W.N. 1881, 158. 

Addition of defendant — Plaint not amended 
— Petition treated as part of plaint — See 

Specific Performance. lO ind. Cas. 503. 

See Transfer of Civil Cases, 28 M. 500. 

Making new case for plaintiff, not set up 
in— See Use and Occupation, 5 O.C. 222. 

Practice — Plea not alleged in plaint — Power 
of Court to set up plea at hearing— See VARI- 
ANCE BETWEEN PLEADING AND PROOF, 20 
B. 569 = P.J. 1895, 161. 

2, — Admission of Plaint. 

(1) — Ctui? Procedure Code, s. 57 — Plaint 
‘presented in wrong Court. — lu ali cases where 
no option as to the selection of the Court is 
allowed bylaw to the plaintiff, a plaint present- 
ed in a wrong Court must be returned for 
presentation in the proper Court. MUTTIBU- 
LANDI v. KOTTAYAN, 10 M. 211. [R., 23 B. 

679.] 

(2) — Presentation to Munsarim and Twt to 
Jt^ge . — The presentation of the application to 
the munsarim of the District Court instead of 
to the Judge, was held to be improper. MUNBO 
V. THE CAWNPORE MUNICIPAL BOARD. 12 

A. 87 = A.W.N. 1889, 197- 

(3) — Subordinate Judge's Court, to whtch 
plaint, presentable, closed te'mpoTarily^Plaint 
presented to District Court — Plaint not present- 
ed to Cotirt of first insfnnoe.— Owing to ime 
temporary closing of the Court of the Subordi- 
nate Judge, the plaintiff presented bis plaint 
to the District Court. Held, that the District 
Court was not a Court of the first instanc® 
competent to receive such plaint. BaMATA v» 
MUHAMADBHAI, 10 B.H.C. 495. (6 B.H-C. 

A.C. 117, Overruled ; 2 B.H.C. A.C, 42, F.) 

(4) — Unstamped plaint — Presentation — Val*' 
dity^Limitation Act. 1908, s. 5.— The 
I tation of an unstamped plaint is not valid for 
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Plaint —continued. 

2. AdniiseioD of Plaint -concluded. 

any purpose whatever and not a proper pre- 
sentation under explanation to s. 5 of the 
Limitation Act. PaRTAB SINGH v. KISHRN 
Dayal. 130 P R 1890. [i?., 123 P.R. 1907 = 

3 M.L.T. 63 = 82 P.W.R. 1907.] 

(5) — Close holiday — Plaint, presentation of — 
Legality. — There is no reason why a plaint 
should not be received and admitted by a 
Moonsifi on a Sunday or other holiday. UNUNTO 

Ram Chatter.iee v. Protab Chunder 
SHIROMONEE. 16 W.R. 230. (11 W.R. 538 and 
3 W.R. S.C. 6.) [R.. 29 A. 5C2 = A.W N. 1907. 
168, 22 M.L.J. 212 = M.W.N. 1912, 65.] 

(6) —Filing of suppltviental plaint. — A -Judge 
has no authority to allow a plaintiG to file a 
supplemental plaint after the Ameen’s report 
has been given in. ClIUNDER SEKUR Deb 
Roy Kut V. Woo.MA Nath Sarma. l W.R. 
278. 

iT) ^Presentation of plaint or petition, duty of 
Court to note date of. — If the rule laid down in 
the Sudder Court’s Circular Order of 29th July 
1859, in respect of plaints, viz., that, upon a 
plaint being presented, the Judge should cause 
the date of presentation to be noted on the 
petition, be applied by the Courts to ail applica- 
tions made to them, much trouble and annoy- 
ance would be saved to parties having business 
to transact. SREENATH CHURN NuNDEE v. 
Moyna KOOMAREE BEEBEE, 3 W.R. Mis. 29. 

(8i— Ctn. Pro. Code (Act VIII of 1859). s. 32 
—No cause of action— liejeciion of plaint— Ap- 
peal— Admission of plaint— Right of defendant. 
—In thiscase, a plaint which bad been rejected 
was admitted on appeal, the defendant having 
been given the liberty, if so advised, to apply to 
have It taken off the file. DORAB ally Khan 
V. KHAJAH MOHEEOODEEN. 19 W.R. 16. 

3. — Amendment of Plaint. 

See CIV. PRO. Code, 1908, 0. VI. r. 17. 

See Limitation act, 1908, s. 3. 

Amendment o/ p/ainL— The Legislature 

intended tbo Court to have power to make all 
such amendments first in the plaint, and after- 
wards in the issues — the two essential parts of 
what are commonly termed the pleadings — as 
might in any case be necessary under the pre- 
scribed practice in order to bring about a fair 
and proper trial of the mitter which the 
plaintiff came into Court to have tried. The 
Court has power, after the plaint has been 
filed and the summons served, on the appli- 
cation of the plaintiff himself, to amend the 
plaint, if an amendment be needed in order to 
have it more corrootly set out the plaintiff’s 
case and the right of suit, but the Court will 
not allow this to be done to the detriment of 
defendant. QOBIND CHANDRA DUTT v. GAN- 
G A DhyE and NALIT MOHAN DAS v. GANGA 
Dhye. 7 B.L.R, 333. [B., 7 B.L.R. App. 


Plaint — continued. 

3. Amendment of Plaint — coyitinued. 
('^)~Amendment of—When allowable. 

by the proposed amendment, no new claim is 
introduced, nor a claim founded on a new 
cause of action and the opposite party is in no 
way prejudiced, an amendment of the plaint 
may be allowed. Raja Peary Mohan Moo- 

KBRJEE V. NARENDRA NATH MUKERJEK 
9 C.W N. 421 = 32 C. S82. 

Amendment of plaint, when to be allotved. 
As a general rule, the plaintiff may be per- 
mitted even on appeal to amend the plaint, 
when he had framed it bona fide under a mis- 
take or erroneous advice, and the other party 
could be adequately compensated by an award 
of costs ; but it must be observed that when 
such amendment might possibly create a neces- 
sity for fresh written statements and for fresh 
issues, and practically amount toatrial denovo 
from the commencomeut, it is much more con- 
venient to leave the plaintiff to the liberty of 
maintaining a separate suit, so that the oppo- 
site party might in no way be prejudiced in his 
defence, or harassed with a second trial of the 
same suit. Narayana v. Shan Kunni, IS 
M. 255. [R., 28 B. 332 1 

(4) Amendment of plaint, when allowable . — 
The plaintiff may be allowed to amend his case 
at any stage of suit before final deci.sion 
provided it does not inflict any hardship on 
the defendant, and ifa new suit of the plaintiff, 
the amendment being disallowed, should be 
open to the objection of limitation. RamDYAL 

Khan v. a ioodhia Ra.m Khan. 2 C. 1 = 23 
W.R. 425. iF., 22 C. 692.] 

(6 ) — Rejection of plaint for prolixity— Civ. 
Pro. Code, 1859, s. 29. — If a plaint not only asks 
for relief which a Court can afford, but seeks to 
open up matters already adjudicated upon in 
another suit, the Judge (instead of rejecting the 
plaint for prolixity under s. 29) should enter- 
tain the suit and adjudicate upon the matters 
uot adjudicated upon m the former suit, amend- 
ing the plaint by striking out the issues rela- 
ting to the matters adjudicated upon. ROSUN 
Jehan v. Eneyut HOSSEIN, W.R. F.B. 41 = 
Marsh, 127 = 1 Ind. Jur. O.S. 44 = 1 Hay 269. 

(G ) — Time for amending plaint — Extension 
Court s pouifer.- -The Civ. Pro. Code does not 
prohibit the Court from extending the time 
originally granted for amending the plaint, 
Chanda Singh v. Ishar Singh, 113 P. R. 
1894. [R.. 78 P.R. 1909.] 


\1)—Act VIII of 1859, 5. 2— The plaintiff was 
allowed to amend bis plaint, complying with 
the provision of s. 2, Act VIII of 1859, by 
stating when his cause of action accrued, and, 
if it accrued beyond the period ordinarily 
allowed for commencing such suit, by stating 
the ground on which he claimed exemption. 
HEERA MONEB DABEE V. KOONJ Behary 

Holdar, B.L.R. Sup. App. 8 = 2 W. R. 207. 

(8) Act XI of 1865 — New trial under — 
Amendment of plaint— Stage at which plaint 
may be amended.— a now trial has been 


A 
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Pisint — continued. 

3.— Amendraeot of Plaint— con(inued. 

granted under s. 21 of Act XI of 1865, the 
Judge of the Small Cause Court is competent 

second trial under the same circumstances 
under which amendment of plaint would have 
been allowable at the original trial. MehndU 
KH.tN V. CHUNNU KH.tN. 110 P R 1882 
(5 B. 609, R. ,£• Appr.) [r.; 43 P R iggs J 

(9)— Cin. Pro. Code. 1882. s. 53— Ainend- 
men 0/ pfamf.- Where the objection, ^t 

declaration of title is not 
maintainable, is not taken in the Court of first 

appeal to pay additional stamp duty and to 
amend the plaint so as to include a prayer 

Mohammad," is' m" 13.' m’^L j''“ 90 

F.R. 1906 = 117 P.L.R. 1909 : D„ 15 M. 256.] 

p of—Practice—Civ 

Pro Code, 1982 s. 53— The plaintiffs in this 

/ claimed a declaration of their 
nght to a three quanors share of a garden 

*0*^ the 

fn the plaintiffs caused their plaints 

to be amended by the addition of a prayer 
for possession. Held, that the plaintiffs coLd 
do 90, SHEONARAIN v. Nago, A.W.N. 1884, 

fn» ordinarily speak- 

ing, when a plaintiff is permitted to amend his 
plaint such amendment should be made upon 
the face of the plaint already before the Court 

^ l^°nf h " otherwise defective, 

wll not be a bad amendment merely by reason 

Of its being written on a separate sheet of 
N ''l893^ 2M A.W. 

~ ^rnendment 
^ Court has no power under s 53 
of the Code of Civil Procedure?o amend or allow 
the would-be plaintiff to amend a plaint which 
by reason of its having been signed by an un- 

SAR anifio invalid. Kate- 

SAR Nath v. Aqgyam, A.W.N. 1894 gs 
[Cons., 22 A. 55.] ’ 

« '^fion-Ctv. Pro. Code, 1082, 

35.43, 63— After the institution of a suit, the 

plaint can be allowed to be amended so as to 
enable the plaintiff to fulfil the provisions of 
B. 43 and include the whole of the claim which 
he 18 entitled to make in respect of the same 

naTh? a."iS;°n; 


(13-a) Plaint not disclosing cause of action — 

Proper procedure-^Retum of plaint- S. 32, Civ. 
Pro. Coae.—If a plaint did not suflSciently dis- 
close tho cause of action, the proper course 
for the Court was. not to dismiss the suit alto- 
gether, but to reject and return the plaint to 
the plaintiff, or, more properly still, to 
^ow it to be amended under s. 32 of the 
Civ» Pro. Code ; and where this was not 


Plaint — continued. 

3— Araeodraent of Plaint— confiniiod. 

allowed, the plaintiff was at liberty to prove 
any cause of action which was not inconsistent 
with the plaint. LUCKHEE PREA DeBU v. 

Brindabun Dey, 12 W.R. 313. 

(14)--5. 53. Cm. Pro. Code, 1882— Plaint— 
Aviendrn^t. — Where an incorrect statement is 
made in the plaint without any fraudulent 
intention, and without any intention to over- 
reach the other party, then, if the latter cannot 
suffer any hardship by an amendment, and if 
the proposed amendment is not likely to result 
m tbe inclusion of any new claim barred by 
limitation at the date of the proposed amend- 
ment, the plaint may be allowed to be amend- 

,Jr , 26 Ch. D. 700. 2 C. 1, 

Weldon V. Ntal. 19 Q.B.D. 394, Kurtz v. 
S^nce, 36 Ch. D. 770. R.) DHANI RAM 
6AHA V. BHAGIRATH SHAHA, 22 C. 692. (11 
M.LA. 468, 18 W.R. 424, R.) [R., 5 C.W.N. 

^ I 0« J 

^(151- Ss. 42, 45, 53, Civ. Pro. Code, 1882 
Plaint-’ Amendment. — Regarding amendment 
of plaint, s. 53, Civ. Pro. Code, 1882. should 
be read particularly with ss. 42 and 45 of the 
Code. Reading ss. 42 and 45 of the Code, the 
intention of the Legislature is that, as far as 
possible, all matteis in dispute between the 
parties, relating to the same transaction, should 
be disposed of m the same suit. The proviso 

to s. 53 ie not intended to interfere with this. 

LiVe^on V. Stocker (1859. De. Gex.and J. 458),. 
per Turner, L.J., applied]. SARAL CHAND 
MiTTER V. MohUxV BibI, 25 C. 371 = 2 

on? i ■ A.W.N. 1907, 

(lOi-Civ. Pro. Code, 1832. s. 53— Ruifor 
not entitled as of right to amendment of plaint 
—Discretion of Court. — Tbe power to get a 
plaint amended is subject under s. 53 of tbe 
Oiv. Pro. Code, to the discretion of the Judge, 
and is not claimable as a right of tbe suitor in 
all circumstances. To be successful in an 
application for amendment of his plaint it is 
not enough for the plaintiff merely to show 
that the amendment sought by him cannot 
have the effect of changing the character of the- 
suit. Tapiram v. SADU, 21 B. 970. [D.. 57 

P.R. 1904.J 

(17)— Pfatnf — Court’s powers of amendment. 
““The Court has ample power to amend the- 
plaint so long as it does not substitute ao 
entirely new cause of action. KAUR SEIN v. 
MuSSGMAT Samiro, 66 P.R. 1873. 


(18)— 44»ne»itimenf of plaint — Change intro* 
duced by the new Code — Court' sextended powers 
— Plaintiff ’s neglect to be remedied with sufficient 
compensation to defendant- — S. 53 of the old 
Civ. Pro. Code, expressly provided that a plaint 
should not be amended so as to convert a suit 
of one character into a suit of another aod in- 
consistent character. That limitation on the 
Court’s power has been omitted from 0. VI,. 
r. 17, of tbe new Code. Tbe cases with regard 
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Plaint — continued . 

3. — Amendment of Plaint — continued, 

to amendment must be regarded as falling 
under two heads, — first, those in which the 
amendment is sought to be made at the hear- 
ing of the suit, and secondij, those m which it 
IS sought to be made before such bearing, or in 
which, if the suit were called on for hearing it, 
were intended to grant an adjournment to en- 
able the defendants to meet the new case set up. 
Plamtid made an application lor leave to amend 
the first paragraph of the plaint, which, as ori- 
ginally framed, alleged that, by a written agree- 
ment of the 2i9t December 190^, the plaintiS 
agreed to advance money to first defendant from 
time to time on the security of goods to be de- 
posited by way of pledge for suen aavauces and 
that promissory-notes wore to be executed. It 
was clear from the agreement relied on that its 
eflecc only related to the tirst of the advances, 
and the piainiill now sought to set up a succes- 
sion of advances made on oral agreements. The 
question was whether such an amendment 
should be allowed : Held, that the original 
framing of the plaint was a pure error due to 
neglect, and that "it was not fraudulent or 
intended to overreach,” nor could it be said to 
be such an error that the other side could not bo 
compensated in costs. Held, therefore, that the 
proper course to take, uuaer the circumsiaooes, 
was to allow the amendment and to compensate 
the defendants as far as posnible for loss occa- 
sioned to ibem by all steps taken in toe action 
up to the present date uaving become iufruc- 

tuous. Kastukchand v. Maung Ba Thaw, 

11 Ind- Cas. 836. 

toJien defective to be amended . — 
After a plaint is admitted and rcgisiercd, if it is 
found to be wanting in precision or defective in 
form, the Court should direct its amendment 
and not reject it. t'lTAMHUR MOOKEHJEK 
V. HUREE Nabain Thakoor, W R. 1864,50. 

{•20} — Irregular peiitiotv — Amendynent. — A 
petition, which is an irregular or incomplete 
plaint, may be allowed to be amended, and 
when that is done, it relates back to the date 
on which the original petition was presented. 
An irregular joint plaint, by several tenants to 
contest a dincraint by their landlord, may be 
allowed, to bo amended into several plaints by 
a Revenue Court. MANAPPA v. DasINANI, 7 
M. 138. 

(21) — Acf VIIIo/ 1859, ss. 26.29,31, 139. 
141 — Lower Courts, Potoer o/. — The power of 
the Lower Courts to amend a plaint extends by a 
viva voce examination to the elucidation of 
what is ambiguous in the claims of the con- 
tending parties, to the amendment of what is 
erroneous and the supplying what is defective, 
but not to the conversiou of a suit of one 
ebaraotor into another inconsistent with, and 
opposed to it, e.g., of a suit for possession with 
mesne profits into a suit for resumption. 
Gobindo MAHAPATRO V Gopeenath 
PANDIT. B.L.R. Sup. Yol. 681 = 6 W.R. 211. 

(22) — Amendnient of plaint — Court'spower to 

grant-^ Amendment when to be allowed *— Civ, 

# 


Plaint — continued. 

3. — Amendment of Plaint— ctwifinued. 

Pro. Code (Act V of 1903). 0. VI. r. 17.— 
The Court’s power to amend depends upon 
order VI, rule 17 of the Code, which, for the 
present purpose, is identical with O. XXVIII, 
r. 1 of the English Rules The plaintiff 
originally sued for ihe price of goods sold and 
delivered, and for interest on such price. In 
January last, he applied for leave to amend 
his plaint. His claim as amended was for 
nearly Rs. 12 000, as price of goods ©old and 
delivered. Rs. 450 as interest, and Rs. 2.800 
loss sustained by him on the re-sale of goods of 
which the defendant had failed to take delivery. 
But for a clerical error in calculation in the 
first plaint, the amount claimed for goods sold 
and delivered with interest would have been 
identical with the total amount claimed in the 
second plaint. The defendant objected to this 
plaint. Held, that the vast bulk of the claim 
reuiaincd unaltered and the part that was 
altered related to the same contract and was 
similar in amount to the part now given up ; 
that the claim as originally framed was due 
purely to an oversight and was not fraudulent 
or intended ti overreach, and consequently the 
amendment should be allowed. (19 C. 37‘i, F.J 
The Courts in England do not refuse to grant 
an amendment simply because it introduces a 
new case, though they do so where this amend- 
ment would change the action into one of a 
substantially different character which would 
more convenientlv be the subject of a fresh 
action. If the amendment altered the nature 
of the case, it should be refused, no matter at 
what stage it was sought to be made. STEEL 

Brothers and Co., Ld. v. Cassiu.ji Ahmed 
Madha, 11 Ind. Caa. 827. 

(23) — Plaint — Omission to ask for proper re- 
liefs — Facts proved for grant of proper reliefs^ 
Dismissal of suit 7iot proper — Amendment 
allowed. -Where a plaintifi's ^u^t was dismiss- 
ed on the ground that he misconceived the 
appropriate reliefs to which he was entitled, 
held, that be ought to be allowed to amend bis 
plaint by inserting a prayer for proper reliefs, 
if such reliefs are those that could be granted 
on tho facts proved. SHEIK ABDUL KADIR 

Sahib v. Bangaruswami Naicken, 9 M.L. 
T. 429. 

(24) — Plaint, construction of . — If there is any 
doubt as to the precise meaning of a plaint in a 
declaratory suit, whether the suit was for a 
declaratory decree only, or also for consequen- 
tial relief, the plaint ought not to be rejected, 
but should be returned for amendment. PlR 
Mahomed v. Ghulam Hyder, 42 P.R. 
1874. 

(25) — Pleadings — Amendment of plaint or 
issues — AHsla/ce. — It is in the discretion of the 
Court to amend the plaint or the issues, and 
to allow it to be tried. Where the omission of 
an alternative claim in the plaint appears to 
have been from inadvertence or by mistake, it 
would be proper to allow amendment. But 
where there is reason for thinking that the 
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omission was deliberate, it would generally not 
be proper. LukeeKENTO Dass ChoWDHRY 

p LUSKER, 13 B.L R 243 

F B =21 W.R. 208. [R., 10 B. 451 22 c 759 
lO^C.L.J. 533 = 6 m'.L.T. 255 = 3’ Ind^' Cas.' 

(26) -Ao( Vm 0 / 1869 (B.C.), s. 30-Sni< 
bruMjht unaer, by mistake— Amendment —A 

oUaGg brought under s. 30, Act VIII 

of 1869 (B.C.) must be allowed to be amended 
on the application of the pUintifl, and not 
dismissed. In the matter of GOBIND Criiv 

der Bose v. Bykuntnath^Ghose, 19 °w rI 
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(27)— Ciy. Pro. Code, 1908—0. VII r 17— 
A^ndment of plaint-Deliberately deferred till 
decision of another suit— Not bona fide mistake 
-Although r. 17 of O. Vn ism wider terms 

fitilftol^^ old Code, amendments are 

still to be made on such terms as may be iust 

and this cannot mean that they may be allowed’ 

so as to defeat the object of limitation and of 

the rules as to the framing of suits. Thus 

generality an amendment should not be allowed 

save when the plaintiff by some mistake o^ 
misapprehension has failed to put things pro- 
perly before the Court. An amendment will 

deliberately not sought to be made and was 
deferred till the failure of another suit made it 
cle.ir to the plaintiff that without amendment 
he had no chance of obtaining the relief he 

te... Mo““ '■ "■ Mr • 

"cr 1 v!r»ir.s 

M one year— Option of renewal— Registration- 
unregistered lease— Whether admissible to prove 

claim to moveables.— A party must be limited 

to the case ho puts forward in his plaint and 

if ho fails to prove his case as originally laid 
he must not be allowed to succeed. But a 
plaintiff who has not put forward an alter 
native case may state his case correctly bv 
amending the plaint, if he had based his 
claim on wrong grounds from misinformation 
Ignorance of law or fact, mistake or miscon- 
struction of documents. A lease for one year 
certain with the option of renewal at the will 

of landlord is one for one year only and does 
not require registration. But if the term is 
extensible at the option of the tenant, it re- 
quires registration. A lease compulsorily re- 
gistrable could not if unregistered, be received 

m evidence under s. 49. The said leise ig not 
even admissible to prove a claim relating to 
conipensation in respect of moveable property 
contained in the house leased if the document 
18 indivisible and discloses one transaction only 
SECRETARY OP STATE, 68 P.R 

18 o 6 « 

(29)-~Plainf disclosing no cause of action 

nef^t in plaint how curable.— \7heie a plaint 
oiscloses, when strictly read, no cause of action 


of thp n from the examination 

of the parties. The pleadings are often defec- 

noU^bB^'" ““g. ““d tbe parties are 

Xre .‘i® "g'dly by their pleadings, but 

a statfim mconsistency between 

L,S! k fi! a siatement 

material point, the proper course is to have 
btrred bv amendment is not 

JctmnT u discloses no cause of 

1900 <V« Z- ^ 1893- 

J900. 337. (16 W.R. 218, 7 0. 343. F.) 

ISO) -Debt wrongly described as due under 
an agreement of one date instead of anoUier.- 
in a suit for recovery of a debt attached, the 

due under an 

greement of one date instead of another. An 

date could not be 
m-tfo ' *°‘'®°t'ion of the parties is im- 

BehIrv Benode 

TPR r Narain MIT- 

292 ’^n? n?®?n ^ C.W.N. 651. (13 C.B. N.S. 

292, 304, D.) [D., 34 C. 305 = 5 C.L.J. 270.] 

— Misstatement of 

ZZf.-a of plaint.— The 

f ^ charge of criminal trespass 

against the defendant under a. 441. I.P.C., had 
een thrown out, brought the present suit for 
possession of the lands which formed the sub- 
ject of the charge and for the demolition of a 
wall or fence put up by the defendant, and 
dated the cause of action from the date of the 
tailure of the criminal charge. The suit was m/ 
ecreed by the first Court but dismissed oy the 
ower appellate Court on the ground that it 
had no power to set aside a Magistrate’s order 
under s. 441, I.P.C, Held that the case was 
an ordinary one of a party who had been dis- 

til® alleged wrongful act of another, 
and that, if the lower appellate Court was of 
opinion that the plaintiff had mis-stated his 
cause of action, it ought to have directed him 
to amend the plaint instead of refusing to try 
the suit, and that this was all the more neces- 
sary as the parties went to trial upon the whole 
case ip the Court of first instance, well under- 
standing the plaintiff’s cause of action to be 
that he had been dispossessed by the defendant’s 
encroachment upon bis lands. DaBOO JHA v. 

Luwa JHA, 11 W.R. 223. 

(S^)— Amendment of— Decree— Error in des- 
cription of plot. — A plot of land, part of the 
subject matter of the suit, was wrongly des- 
cribed in the plaint and in the decree of the 
Court of first instance as No. 182, instead of 
184. On discovery of the mist^e in the 



1297 


THE ALL INDIA DIGEST. 


1298 


Plaint — continued. 

3.— Amendnient of ^i&iai~contmued. 

apellate Court, an application was made lor 
the amendment ol tbe decree and if necessary. 

clined to alter the decree and passed no definite 
order on the prayer for the amendment of the 
plaint, held, that the decree could not be 
amended, but the mere fact that an issue as to 
the particular numoer of the plot would have 
to be tried ae novo was no reason for refusing 
the prayer for the amendment of the plaint 
The Court should exercise its discretion in 
deciding whether or not the amendment of the 
plaint should be allowed and the plaintiff was 

m-AvSiw. ^ distinct order on the point. 
JUAN SAUAI V. KacvanMal, A.W-N. 1906, 

im— Jurisdiction— Pro-note for money due 

-Suit on original cause of action. 

Where a promissory note was taken in Cal- 
ptta from a person resident in Mymensingh 
for payment of money duo on a contract for 
the sale of laud made in Dacca, under which 
the money was due in Dacca, the Court of the 
Munsif in Dacca bad jurisdiction to try a suit 
p the original cause of «ction, ihocou- 

Dacca. PliOBY v. BELL. 20 

W.K, 6* 

(34)-.Visdescrip^ton of parties— Amendment 
of plaint— Limitation.— Where a Court, under 
the mistaken impression that a co-plaintiff 
(already on recordi, who had not signed and 
venfiGd the plaint, could not bo considered a 
plaintiff at all, order the plaint to bo amended, 
field, that the dito of the original presentation 
Of the plaint, and not the date of the amend- 
ment. determined the question of limitation, 
tpre being no addition of any new party by 
the amendmont. MOHINI MOHUN DAS v. 

Bukrysi Buddan Saha Das. 17 C. 580, P.c! 

i‘^^)-'Non‘joinder— Objection not taken in first 

of suit on appeal — Right of 
plaintiff to amend plaint thereafter. Where no 
Objection was raised to a suit in the first Court 
on tuo ground of non-joinder of parties and the 
suit was remanded on appeal, there was no- 
thing to prevent the plaintiff from amending 
the plaint thereafter. INNASI PlLLAI v 
SiVAGNANA DESIKAR, 5 M.L.J. 95. 


Plaint — continued, 

3.— Amendment of Plaint— confijiMt-d. 

As to this, 

here was a mis-statement in the plaint, per- 
mission to amend which was also asked iu tbo 

m No written statement had 

be^n filed by either party to the suit. The 

*»mendment directing that 

shLld f thereby incurred 

4 vn ilie plaintiff. Thr DELHI 

Bank v. Miller, 7 B L R 

App. 00. 

_ pi„i,u leaned 
by ume on the face of i(-A nundment to brviQ the 

Code TwT ""o <‘“o'^ed.-Cw. Fro. 

Code. 1882, s. oO. — A suit was brought to re- 
cover a sum of money from defendants. The 

Uco of .t barred by t.me. At the hearing, tbo 
pUmtifl sought leave to amend the plaint by 
relying on a document which brought the 
claim within time, but which was not men- 
tioned in the list of documents annexed to the 
plaint Held, that the plaint which was bad 
on the face of it could not bo allowed to be 
amended lo the way suggested. All amend- 
ments ,n a plaint which do not cau.e an in- 
justice to the other side are allowed ; but if the 
amendments put the other side into such a 

position that they must be injured thny ought 

Som L R. 969.'' 

{(id)— Law of limitation — Du(t/ of Court 
rece^vig plaint— Special appeal— Act VIII of 
1659. Ibe Civ. Pro. Code has imposed on the 
Oivi Courts the duty of examining whether the 
whole or any portion of the claim is barred 
under any existing law. by lapse of time, and 
Of deciding in accordance wKh such law; and 
that, consequently, if it be manifest, from the 
declaration in ihe plaint, that the recovery of 
« portion of the claim is barred by a particular 
statute, the omission to notice this circum- 
stance, even if it should not have been specifi- 
cally urged in defeuce. is an error in law. for 
the correction of which a special aoDoal will lie 

? KAJSANGJI JALAMSANO.Jli 

iS D 11 . c. 162. [Doubled, 2 B. 120 ; ii . 7 B H 
C. A.C. 99.1 


(^ode, 1882. ss. 562. 5G4. 53 
Misjoinder— Power of appellate Court— Prac- 
twe.— I d a case in which the lower Court should 
hyo simply rerurned the plaint for amendment, 
allowing the plea of misjoinder but failed to do 
so the appellate Court has got the power to 

dispose of tbo suit in the mode in which the 

Lingam'^m! disposed of it. 

A J‘ VENKATAAIMAL. 6 M 239. (2 

A. G69. Diss.) [i2., 19 393 ^ 2 L.H.R. 4.J 

Of- Su 6 sfifu/ton 
Dla^n/ hJ applied to amend the 

r ““^stituGng the names of Messrs. 
La ournoux Labadei for the Official Assignee 
as defendants. The defendants had been ad- 
judicated insolvents, and one of thorn had 

C. VII— 82 


(40) Plaint amended — Limitation — Act XV 
0/1677, sch. II. art. 144. -For purposes of 
iimuatiOD, a suit must be considered to have 
commenced not from the date of the amend- 
ment of ihe plaint but only from the date on 

originally presented. 
PAT.^L MAFATLAL NaRANDAS v BAI PaR- 

^ r-> R. 643; D., 

of plaint after first hearing 
I V* Code. 1862f s. 53. — Ameodmeot of 
^ P y the grounds mootiooed in 

8 . 03, Liv. Pro. Code, cannot bo allowed after 
the first hearing, but amendments on other 
grounds need not necessarily be confined to a 
period prior to the first hearing. An amond- 
ment of a suit for maintonanco of possession 
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mto one for recovery of possession may be 
allowed even after the first hearing. Ram- 
KiSHAN Singh v. Moti Slvgh, A.W.N. 1886. 
248. (7 A. 79, F.B.. D.) 

Ji2}—Civ. Pro. Code {Act X of 1B77>. ss. 53, 
^'tS — Atnendment of pi tint permitted subsequent 
10 first hearing, koto far legal— Alteration not 
inconsistent with original allegation — Arnend- 
meni after hearing — Irregularity not affecting 
merits- Specific Relief Act,ss. 39. iOSuit for 
cancellation cn ground of failure of considera^ 
tion— Voidable contract — Evidence Act, s. 92, 
proviso 3 — Oral evidence %f admissible to add to 
written contract . — This suit was originally 
brought in the form of one for accounts with 
respect to two bond transactions which the 
plaintiff had contracted with the defendant, but 
with respect to which the plaintiff contended 
that he had not received full consideration. 
Finding that no consideration beyond the 
actual advance of Rs. 200 and a book*debt for 
Rs. lOO reached the plaintiff, the Court gave a 
decree declaring that the balance of considera- 
tion had not been proved and that defendant 
would not be entitled to recover from the plain- 
tiff the sum of Rs. 1,000 included in the bond. 
On appeal the Commissioner considered that 
the lower Court bad acred improperly in per- 
mitting the plaintiff to amend his plaint so as 
to completely alter the character of the suit 
from one for accounts to one for the cancella- 
tion of an instrument on theground of want of 
consideration. On the evidence, the plaintiff, 
on whom the burden of proof lay, failed to 
prove the oral agreement alleged to have been 
made by the defendant to employ Rs. 1,000 of 
the amount for which the bond was given in 
settling with the plaintiff's creditors. The Com- 
missioner accordingly reversed the decision of the 
lower Court and dismissed the plaintiff’s claim. 
On further appeal to the Chief Court the plain- 
tiff contended that the suit was rightly treated 
by the 6rst Court as one to cancel the bond, ^ua 
the item of Ks. 1,000 on the ground of failure 
of consideration and tbati on the merits, the [ 
Commissioner was not justified in reversing 
the decision of the first Court. As regards the 
amendment changing the nature of the suit, 
it was on the defendant’s own objection that 
the plaintiff was made to do so ; and it cannot 
be held, on a purely technical objection that 
the amendment was not made at the first hear- 
ing and was not duly carried out by a formal 
alteration of the plaint, that the suit failed 
altogether- According to the decisions, the 
language of s. 53 is merely directory and not 
mandatory, and therefore an amendment may 
be permitted at a stage later than the first 
hearing, provided that the character of the suit 
be not 80 altered as to become inconsistent 
with the suit as originally brought. Further, 
there is nothing in the Code which expressly 
forbids an amendment after the first hearing, 
and thus, at most, where i*'. is allowed, it can 
only be regarded as an irregularity which, when 
it neither affected the jurisdiction of the Court 
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nor the merits of the case could not justify the 
disturbance by the lower Appellate Court of 
the decree of the first Court, with reference 
to the provisions of s. 578, Act X of 1877. The 
alteration in this case was not inconsistent 
with what the plaintiff first pray-d for the 
amendment really only affected the form of 
relief to which the plaintiff was entitled, and 
: was actually necessary in order that the con* 
troversy between the parties might be settled 
once for all. The Chief Court was of opinion 
that the suit, should, under the circumstances, 
bo treated, as it was treated by the parties m 
tbe first Court, as one brought under the pro- 
visions of s. 40 of tbe Specific Relief Act ; 
admittedly there would be a reasonable appre- 
hension that if the bond for Rs. 1,300 were 
left outstanding, it might cause him serious 
injury, and therefore the plaintiff was entitled 
under ss. 39 and 40 of the Specific Relief Act 
to have that portion of the bond adjudged 
voidable which had become unenforceable by 
the defendant. KHUDA BAKSH v. BUDHAB 
Mal, 186 P.R. 1882. (5 B 609. 12J P.B. 

1861, R.) 

(43}— Practice — Civ. Pro. Code, s. 53 — Rejec- 
tion. amendment, etc., of plaint after first hearing 
— By the Full B-tnch (Oldfield, J., dessentinq). 

— Under s. 63 of the Civ. Pro. Code, a plaint 
can be rejected, returned for amendment or 
amended by the Court of First lostance, only 
at or before the first hearing, and not aftorwards- 
Per Mahmood, J. — A plaint may be amended 
after the first hearing, for causes other than 
those mentioned ins. 53. DaMODAR D^Sv. 
GOPAL Chand, 7 A. 79, F.B. = A W.N. 188*, 
303. (5 B. 609, Diss. \ 2 C. 272, 10 0 . 557* 

11 I. A. 7. 6 A. 250, D.) [F.. 7 A 860, 71 P-B- 
1907 = 37 P.L.R. 1909; Appr., 12 A. 553;/>.» 

6 A.W.N. 248.] 

{44}— Plaint — Amendment after issue. A 
plaint that is bad on the face of it, and shows 
that the plaintiff is not entitled to what he 
prays for, ought not to be admitted but shomd 
be rejected in the first instance. Such a plaint 
cannot be amended after the issues have been 
fixed. Amur NARAIN alias NERPUT SOH- 

HAYEV. MUSST. RAGHOOBUNSEEKOONWUB, 

5 W.R 234. 

(451— Cin. Pro. Code. Act XIV of 1882, 5. ^ 

— Amendment of plaint after framing of 
Tbe power to amend a plaint after the fcammS 
of issues rests with the Court alone. So. where 
the Court finds that there is a misjoinder® 
causes of action, the Court should 
amend the plaint or allow the plaintiff 
withdraw. BAIJ NATH v. CHHOWABO, 

A. 213 = A.W.N. 1903 . 240. [Cited, 6 A.D.J. 
926.] 

(46)— Defect on face of plaint— Amendm^ 
at final hearing. — A defect appearing on 
face of the plaint, which would have render^ 
it inadmissible, is not a matter for 
ment at the final hearing of the sa*®- 
SAMI AYYAN V. RAMA MUPAN, 3 M.H.C. 
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(47) — C/mnging case in secotid appeal. — 
A plaintiff will not be allowed to change his 
case in second appeal. DasSORATHY Huri 
CHUNDER MAHAPATTRA v. RaMA KRISHNA 
Jana, 9 C. 526 = 13 C.L.R. H4. 

(48) — Ctu. Pro. Code, Act XIV of 18S2. ss. 27. 
53 Ameridynent of plamt in second appeal. — 
Where a suit was filed by the persons mention- 
ed in the will, in the capacity of executors, the 
plaint was allowed to be amended in second 
appeal, the amendment taking the form of 
substituting the adopted son as a plaintiff with 
one of the original plaintiffs as next friend. 
SESHAMMA V. CHENNAPPA, 20 M. 467 [H 
5C.W.N. 273. 3 0.C. 347, 2 L.R.R 4. 33 C.‘ 
657 = 10 C W.N. 662. 4 L.B.R. 95.] 

Amendment of— Appeal — New case.— 
The plaintiff sued the defendants on the al- 
legation that he and his brother R at the time 
of R’e death constituted a joint Hindu familv; 
that, on R’s death, he was entitled by right of 
survivorship to the whole property which had 
been jointly owned by R and himself; and 
that the defendants, who wore the sons of two 
pre-deceased brothers, had no right therein. 
The defence was that the plaintiff and his 
brothers remained joint until the death of 
their father after which they separated, it 
was further alleged that, under the custom of 
the family, the defendants were entitled to in- 
herit the property in suit. Issues upon the 
question of separation and the alleged family 
custom wore framed. The Court of first in- 
stance decided the question of separation in 
favour of the plaintiff. The Court of first 
appeal set aside this fioding, whereupon the 
plaintiff applied to be allowed to amend his 
plaint so as to base his claim in the alterna- 

namely, that, if the joint family, as 
alleged by him, was not proved, still under 
the ordinary Hindu Law he. as the only 
surviving brother of R. had a preferential 
right to succeed to this property over the de- 
fendants who were his nephews : but tho appli- 
cation was disallowed. Held, that the appli- 
cation to amend the plaint should have been 
allowed. Held, further, that if a Court sees 
that the plaintiff is entitled to the relief which 
he claims, although on grounds other than 
those put forward in his claim, the Court 
Bhould grant that relief if the defendants are 
not thereby taken by surprise. RAM AWADH 

ok ® (A W.N. 1901. 188. 

26 A. 498. A. W.N, 1903, 18, P.) 

(50)— Affiending plaint in appellate Co 7 trt.— 

A plaint cannot be amended in an appellate 

Gafur V. Mussamat Nur 
BANU, I B.L.R. A.c. 78 = 10 W.R. 111 . 

of plaint on appeal, inod- 
mtssi6fe.— Where all tho co-sharers bad not 

“J'j® parties, the plaint could not be 
amended by adding them as parties at tho hear- 

appeal. OBHOY GORIND ChoW- 
DHRY V. Hury Churn Chowdhry, 8 C. 277. 
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(o2)-Cu. Pro. Code, 1882, ss. 53. 582- 
Power of Appellate Court— Amend^nent seekxnq 
relief ancillary to principal prayer.- An Appel- 

^ CO power under s. 582 read w,ih 

s. hd Civ. Pro Code, to allow au amendmeijt of 
the plaint. 19 C. 695. 22 C. 692, 20 M. 467. R.) 
Where the object of the amendment of a plaint 
16 merely to seek relief ancillary to tho princi- 
pal prayer of the plaint, such amendment aoes 

character of the suit. Ra.TAH 

1EAR\ Mohan Mukerjee v. Narendua 
Krishna Mukerjee. 5 C.W.N. 273. 

(53)—A7n€ndment of plaint in secotid appeal— 
Radical change cannot be allowed— Declaratory 
suit based on partition— Amendment to base 

claim on inheritance— Pleadings. ■■ArnQodmQnts 

involving an enure change m the form and 
character of a suit are radical and cannot be 
allowed ID a second appeal. Where plaintiff 
sued for a declaration of Lertiile to a specific 
area on the basis of an alleged partition of the 
parents property, she was not allowed, in 
second appeal, to amend the plaint and sub- 
stituie a claim by way of inheritance to an un- 
defined fi^th-^hare of the same. M.R.P.L P 
Palaneappa chetty V. Ma Shwe Me, 

9 Ind. Cas. 774. 

(5\)— Amendment of plaint in second appeal 
--mwease - Practice -Second appeal— Where 
the suit was brought on an oral agreement, 
which w,is found against, and amendment of 
the plaint was asked for so as to enable the 
plaintiff to claim on bis title under a written 
contract, held, tho amendment ought not to 
be allowed in seconu appeal, especially as the 
effect would be to deprive the defendant of 
defences which would bo open to bim if a 
separate suit were brought on the alleged cause 
of action. EresEAN NaIR v. R.AO BAHADUR 
\ asava Menon. 7 M.L.T. 225 = 6 Ind. Caa. 
288. (18 M. 33, R.) 

(55)— Amendment in second appeal— Whore 
the plaintiff stated a v/rong date as to a certain 
event in his plaint, and tho first Court disposed 
of bis case ou that allegation : and an appeal 
before the District Judge on the day of hearing, 
he, for the first time, gave out a suggestion 
that that date was wrong, but did not ask for 
the amendment of the plaint. Held, that ho 
could not be allowed to amend his plaint in 
second appeal. BADRI PRASAD v. DlLA 6 
lod. Cas. 842. 

(50)— Amendment of plaint— High Court's 
power . — Where the plaintiff misconceives bis 
^use of action, but equity is on his side, the 
High Court mav allow him an opportunity to 
apply for amendment of the plaint, and also 
allow an application made with such object. 

Shyamchand Koondoor V. The Land 
Mortgage Bank of India, Ltd, 9C.695 = 

^ L-B.R. 4 ; i?., 5 C.W.N. 


(67)— Pfainf— Omission of plaintiff to amend 
plaint in original Court and two Courts of ap- 
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peal—Ainendnient in Privy Council— Per missi- 
oilxiy. — Whcte a plaintiff failed tj amend the 
plaint in the original Court and the two appel- 
late Courts, notwithstanding that the defendant 
drew bis attention to the defect in the plaint, 
the Privy Council would not permit such 
amendment and thereby allow the plaintiff to 
shut his ground and make a new case, as such 
a course is wrong in principle and is calculated 
^ work practical injustice. MaLLKARJUN 

Bin Shidramappa Pasari v. Narhari Bin 
Shivappa^. 10 M.L.J. 368, P.C. = 25 B. 337 = 

(58) Refusal of, by loiver Courts— Discre- 

tion^WJiether Appellate Court luould grant 
amendment . — Where the Courts below have, 
after a full consideration of the circumstances 
of the case, relused to exercise, in favour of the 
plaintiff, their discretion to allow an amend- 
ment of the plaint, and where the consequences 
of such refusal are not serious, held, that the 
Chief Court will not interfere with that discre- 
tion. ARDUL GHAFUR v. MUSSAMMAT ME- 
HAR-UN-NISSA, lOl P.R. 1909. (1 P.R. 1900. 

D.; 26 A. 238. P.C.. fl.) 

(59) Amendment of plaint — Discretion of 
lower Court y how to be interfered wUh. — Per 
Shephard, J . — Where the lower Court refuses 

to allow an amendment of a plaint, the High | 

Court would not interlere with the discretion 1 
of the lower Court, unless the lower Court was 
clearly in error or an honest mistake had been 
made by the plaintiff or his pleader. Where 
the plaintiff’s object was to secure the whole 
of a certain property for himself, and it was 
only at the eleventh hour when he found that 

he was likely to have his suit dismissed that 
he changed his front and sought amendment 
of the plaint by claiming only a share of the 
property, held that, under such circumstances, 
the lower Court was right in having refused to 
allow the amendment.GOPALASAMI v. Peria- 
samiTevar. 6 M.L.J. 27. 

(60) — Punjab Courts Act (XVIII of 1884), as 
amended by Act XXV of 1899, s. 70 (1) (o)— 
Civ. Pro. Code {Act V of 1908), O. VI, r. 17 
and O.XIV, r. 5 — Amendment of pleadings and 
issues — Discretion-Revision. —The exercise of 
the power of a Court to allow pleadings and is- 
sues to be amended, under O. VI, r. 17 and 
O. XIV, r.5, is discretionary; and this discretion 
cannot be interfered with in revision until it is 
shown to have been absurd or perversely exer- 
cised. Indar NARAIN V. Nanak Chand, 9 
Ind. Cas. 267 = 51 P.L.R. 1911. 

(61) — Ciu. Pro. Code, 1882, s. 54 — Amend- 
ment — Time fixed — Power of Court to extend 
lime.— Courts have always power to grant such 
further time as they think fit after the expiry 
of the period allowed for the amendment of a 
plaint Bhugwandas BAGLA v. Haji ABU 
AHMED, 16 B. 263. [P., 2 Ind, Cas. 1 ; R., 19 
A. 240, 4 0.0, 108, 78 P.R. 1909 = 144 P.L.R. 
1909 = 3 Ind. Cas. 605, 14 C.W.N. 882 = 6 Ind 
Cas. 424 = 12 C.L.J. 62.] 


Plaint — continued. 

3. — Amendment of Plaint — continued. 

{G2)—Civ.Pro.Code, 1877, ss. 53, 149— ^mend- 
ment of plaint, when can be made — Court's 
power to jramc additional issues before decree . — 
The only part of s. 53 which contains an ex- 
press negative enactment is the proviso near 
Its end, “ that a plaint cannot be altered so as 
to convert a suit of one character into a suit of 
another and inconsistent character;” but this 
is restrictive as to the nature only of the 
amendment, and not as co the time within 
which it may be made. There being in s. 63 no 
positive prohibition of the amendment of tbe 
plaint at any time before dc'iree, and the result 
of holding thst tbe words "at or before the 
hearing ” constitute an implied prohibition of 
an amendment after the hearing, being to 
create a conflict between cl. (/) of s. 53 and the 
second pas-age in s. 32, which it is not to be sup- 
posed that the Legislature intended, and tbe 
Legislature having used negative words where 
it resolved to prevent amendments wholly io- 
consistenc with the case originally made in 
the plaint, the worda"ator before the hearing” 
must be taken to be merely directory and not 
mandatory. Where, therefore, a mortgagor in 
his suit against the mortgagees sought only for 
the production of the mortgage deeds and for 
an account of what, if anything, was due to the 
defendants on the mortgage, although the aver- 
ments contained in the plaint, warranted a 
prayer for redemption ; and where, after the 
first hearing of the suit, the plaintiff applied to 
bo allowed to amend theplaintbyaddingaprayer 
for redemption, held that the Court could 
permit the amendment to be made, and that 
there was nothing in s, 53 of the Code to pre- 
vent the Court from doing so. [Diss.. 7 A. 79 ; 

R., 110 P.R. 1892. 7 B. 155, 159 P.R. 1889. 14 
B. 31, A.W.N. 1902, 35.] Held that, in the 
above circumstances, even if the plaintiff be 
not entitled to amend bis plaint by pray* 
iug that he may be at liberty to redeem tbe 
mortgage, it is still competent to the Court 
under s. 149 of the Code "at any rime before 
passing a decree,” to frame an additional issue- 
The additional issue framed may embrace 
matter not included in the plaint (provided it be 
not inconsistent with it) or in the written stale- 
meut, but \vhich may appear upon tbe allega- 
tions made •■*n oath by the parties, or by any 
persons present on their behalf, or made by the 
pleaders of such parties or persons. 

MODHE V. S. DONGRE, 5 B. 609. [i?.. 13 B- 
664.] 

(63) — Application to amend with reference fo 
objection taken at filing of plaint . — A plaio* 
may be amended upon subsequent applicatioUi 
with reference to an objection taken when i* 
was filed. TOULTON v. GWYTHER, BoorM 

O.C. 273. 

(64)— Cin- Pro. Code, 1977, s. bZ— Amendment 
oj plaint. — It would seem that a plaint once re- 
turned for amendment, under s. 53 of theCi^- 
Pro. Code, and amended accordingly, cannot 
be again returned for amendment. BADB-VN" 
NISSA V. MUHAMMAD JAN, 2 A. 671. 
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3.— Araendraent of Plaint— continued. 

(65) — Alteration of plaintiff's case — Variance 
between pleading and proof —The Coucc will 
not add an issue or amend the plaint so as to 
raise a wholly different question to that upon 
which the parties have come into Court. 

Bizjie Bibee v. Monoiiuh Doss, 2 Ind. 
Jur. N.S. 118. 

(66) -S. 53. Act XIV of 1882. Civ. Pro. Code, 
^Alteration in relief dies nof alter character of 

— S 63, cl, (c). Civ. Pro. Code, distinctly 
provides that an amendment, so long as it 
does not alter the character of the suit, may be 
allowed of any kind before judgment. The 
restriction is only as to the nature of a suit ; the 
law prohibits any such amendment as would 
change the fundamental character of the suit ; 
for example, a plaint cannot bo so amended as 
to convert a claim based on contract into an 
action on tort. But an alteration in the relief 
does not alter the character of a suit. Kashi- 
NATH Das V. Sadasiv Patnvik. 20 C. 803. 
[F., 2 L.B.R. 4. 135 P R. 1906 ; Appr., 28 B. 
153 = 5Bom. L.R. 892 ; Cons., 14 C.P.L.R. 5 • 
R.. U.B.R. 1897-1901 231. 26 B. 305. 34 
C. 662 = 11 C.W.N. 680. 117 P.L.R. 1908.] 

(67) — Suit for declaration— Amendment by 
adding relief for possession — S . 53 of Civ. Pro. 
Code.— 8. 53, Civ. Pro. Code, does not apply to 
a case where a suit for a mere declaration of 
title was brought by plaintiff against defendant, 
(the plaintiff having already been put in posses- 
sion, by virtue of a decree in a former t-uit, 
which was ultimately dismissed by the High 
Court as not having been properly framed;, and 
an amendment of the plaint was allowed by 
adding a prayer for possession, owing to plain- 
tiff’s dispossession effected subsequently to the 
institution of the now suit, BISHOP MELLUE 

v. Vicar apostolic of Malabar, 2 M. 293. 

( 68 ) — Amendment of plaint — Material alter- 
ation— 8s. 53, 562, Cty. Pro. Code. 1877.— 
Whore a suit for the restoration, to its original 
condition, of a pond, which the defendants were 
alleged to be wrongfully filling up. was allowed 
to be amended so as to become a claim for the 
protection of the plaintiffs from any infringe- 
ment of, or for a declaration of, their right to a 
share in the produce, and to the use of the water 
by way of easement, held, that the alteration 
was a material one. [/?., U.B.R. 1897—1901. 
Vol. II, 231.] An appellate Court cannot order 
or allow a plaint to bo amended, and cannot 
remand a case under s. 562 of the Civ. Pro. 
Code, for the purpose of such amendment. 

Parzand ali V. Yusuf ali, 2 A. 669 
6 M. 239 ; R., a.VV.N. 1881, 121, 19 B. 

oOo* J 

(69) Amendment of plaint — Altering nature 
of suit -Civ. Pro. Code, 1877. s. 53.— In the 

suit as originally framed, the plaintiff sued for 
maintouauce of possession, but subsequoutly 
applied to bo allowed to amend the plaint and 
convert the suit into one for possession of pro- 
perty, on the ground that the defendant had 


Plaint —continued. 

3. Amendment of Plaint — continued . 

obtained possession of it. The Court ordered 
the amendment, but subsequently refused to 
entertain the suit on the ground that, by the 
amendment the nature of the suit had been 
altered. Reid that the nature of the suit had 
not been changed and that the lower Court 
should dispose of the case on the merits 

Sunder Lal V. Bunyad ali, A.WN. 1882* 
129. 

(70) — Ciu. Pro. Code, ss. 50. b'6 — Amend- 
ment of plaint — Change in form of suit, 
cause of action being the same.—\n Appellate 
Court IS not precluded from decreeing a relief 
less than that claimed by the plaintiff in bis 
plaint, provided that the specific right and 
its infraction >illcged are not altered in appeal. 
Where restrictions imposed in regard to the 
specific crop? which the defendants are to raise, 
and Che time when they are to raise them, are 
not necessary for the protection of the interests 
of the plaintiff, they are an unwarranted in- 
terference with freedom of enjoyment, and as 
such should be set aside. FULAMADA v 

R.WUTHU. 11 M. 94 [/e.. U.B.K. 1897-1901 
231.] 

(71) — 6’. 53. Civ. Pro. Code, 1882~Plaint— 
Atnendiiient— Changing the character of suit — 
Dectaration— Possession.— 8,. 63 of the Code 
of Civil Procedure, 1882, directs that a plaint 
shall not be amended so as to convert a 
suit of one character into a suit of another 
and inconsistent character. The amendment 
of a suit for a mere declaration into one for 
possession does not change the suit into one of 
an inconsistent character. The relief for de- 
claration is in most oases for recovery of posses- 
sion claimed as ancillary to the latter, and 
there can be no inconsistency between the two. 
But, not Aithstanding this, a Court should not 
allow a suit for mere declaration to be amend- 
ed into one for posse.ssion, unless a good case 
is made out (or such amendment. The Court 
has to exorcise a judicial discretion whore it is 
asked for, and that discretion may well be 
exercised where the plaintiff has either mis- 
conceived his case an t there has boon a bona 
fide mistake on his part and the amendment 
may be made without injustice to the defend- 
ant, or any contradistinction between the 
injury averred by the plaintiff and that assum- 
ed by the Court, or where the objection, that 
the .suit for a mere declaration of title was not 
maintainable, was not taken in the first Court 
Raghu v. Vishnu. S Bom, L R. 329. 

(72)— Snif for confirmation of possession 
—Change tn form of suit— Suit for recovery of 
possession— houa fides.— When a plaintiff has 
a bona fide case, which he has proved in sub- 
stance, but not in form, there areoircumstances, 
under which the Courts assist him. But, where 
a plaintiff put forward a distinct allegation of 
poB.se3aion founded on a deed of sale, which is 
found by the Court to be false, this is not 
a case in which the general rule ought to be 
relaxed and the plaintiff assisted to establish a 
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3 — Araendmeat of Plaint — continued. 
ca?e which he did not originally put forward. 

Terietput Singh v. Goss.\in Sudersan 
Das. 4 C. 46. (15 W.R. 280, 16 W R. 27 and 
1 l.A 192. D. ; OD the ground that they were 
bona fide cases.; 

(73 —Civ. Pro. Code, Act VIII of 1859, ss. 29, 
Sl~dmend7nent of plaint — Addition of new 
causes of action by supplemental plaint. — Ss- 29 
and 31, Civ. Pro. Code, empower Courts to 
permit such amendments in the pUint as may 
enable the Court to give relief in respect of the 
wrong originilly complained of, but not to allow 
totally new causes of action to be added by a 
supplemental plaint. RaiLOO MULL v 
Nanuk. 1 N.W.P. 250. 

ri\)~Amejuiment of plaint with additional 
prayer— hsue framed— Appeal— Civ. Pro.Code, 

s. 688.— Where, on second appeal, the High 
Court returned a plaint to be presented to the 
proper Court, and the plaintiff returned the 
plaint to the proper Court but after amending 
it by asking for an additional prayer, i.e., lor a 
permanent injunction, and also put in a petition 
to admit the amendment, and the defendant 
objected to the amendment in his written 
statement on the ground that the amendment 
materially altered the suit, and the Court 
framed an issue on the point and decided it in 
plaintiff’s favour, and made an order admitting 
the amended plaint, held that no appeal Jay 
from the order under s. 588, Civ. Pro. Code. 
SiMHADRI V. Gajahapadhi, 3 M.L.J. 233. 

(75) — Mortgage by unregistered deed— Suit 
for money decree for mortgage debt— Absence of 
ackncnvledgment or promise in the deed -‘Proof 
of debt by acknowledgment in another deed — 
Evidence Act (I of 1872), s. 91 — Admission of 
debt by defendants, effect of— Civ. Pro. Code, 

$. 63 — Amendment of plaint asking for remedy 
originally omitted.— The plaintiffs asked fora 
money decree for Rs. 699 being the amount of 
a mortgage debt, alleged to be due to them 
under two unregistered mortgage deeds, one 
for Rs. 600, and the other for Rs. 99. It being 
found that the deed for Rs. 600, contained no 
acknowledgment of any previously existing 
debt, nor any promise to pay the money so that 
there was nothing in it which could be admit- 
ted as evidence, the plaintiffs contended that 
the debt for Rs. 600 may be proved by an 
-acknowledgment contained iu the bond for 
Rs. 99. Held that, as the terms of the mort- 
gage were reduced to writing, they could not 
be proved apart from the mortgage deed itself, 
And as it was not alleged that there was any 
debt apart from the mortgage transaction, if 
the defendants denied the debt of Rs. 600, it 
would be out of the power of the plaintiffs to 
prove it, the mortgage being unregistered, but 
that if all the defendants admitted that the 
Rs. 6(X) bad been borrowed, then, there would 
be no issue as to whether this debt had been 
incurred, and it would not be necessary for the 
plaintiff to produce any evidence of this fact. 
Where a person entitled to more than one | 
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3.— Amendment of Plaint— continued. 

remedy in respect of the same cause of action, 
sues only for some of the remedies, an amend- 
ment of the plaint for the purpose of asking for 
another remedy originally omitted is not a 
conversion of the suit into one of an inconsis- 
tent character, and is therefore not barred by 
s. 53, Civ, Pro. Code. Thus where a plaintiff 
who sued for possession of a house alleged to 
have been mortgaged to him by an unregistered 
mortgage-dee i, put in an amended plaint 
stating that, as possession could not be given to 
him, he asked for a decree for the money, held 
this amendment of the plaint was not barred 
by s. 63, Civ. Pro. Code. PATTEH SINGH v. 

Mian Singh. 131 P.R. 1883. 

(76) — Practice — Pleading — Amendment of 
plaint — Prayer for addition of further relief — 
Maintainability — Account books — b>uil for re- 
covery of— Whether lies— Civ. Pro. Code, 1908, 
0. VI, r. 17. — Where, in a suit as originally 
framed, the plaintiff prayed only for the 
recovery of certain account books from the 
defendants who were his servants, but subse- 
quently put in a petition to amend his plaint 
by the additioci of a prayer for the recovery of 
the moneys due from the defendants, on the 
same facts already alleged in bis plaint. Held, 
that the application was proper and that tbe 
amendment should be allowed* (33 B. 644, 

21 M.L.J- 475, i?.) The mere fact that the 
further relief then asked had become barred in 
the interval does not by itself render tbe 
amendment improper. A suit lies for tbe re- 
covery of account books kept by the defendants 
for the plaintiff. A.R.R.M.8.V. SEVUGAN 

Chetty V. Krishna aiy’engar, 10 M.L.T. 
557. 

ill)— Specific RUief Act (I of 1877), s. 42— 
Declaratory suit — Civ. Pro. Code, 1882, s. 64, 
amendment of plaint by adding prayer for 
consequential relief. — The plaint, in this case, 

(as one praying for a mere declaration) was held 
by the lower Court to be inadmissible by 
reason of s. 42 of the Specific Relief Act, *^3 
^ tbe plaintiff could have prayed for an account 
against the defendaot, in wbo^e favour a certi- 
ficate of heirship bad been granted in respect 
of all moneys received by him under such 
certificate, and for payment to plaintiff of all 
moneys so received but not properly account^ 
for. The High Court, however, held that in 
such a case the plaintiff could be allowed to 
amend the plaint within a given time by add- 
ing a prayer for an account- BAI ANOPS 
Mui/CBAND GIRDHAR, 9 B. 385. {Appr., H 
B. 395.] 

m)— Civ. Pro. Code, Act XIV of 1882, s- 53 
—Proposed amendment inconsistent withorigtr^^ 
plaint — Amendment not alUnoable. — The claim 
as set forth by tbe plaintiff originally in 
plaint was entirely based on tbe invalidity of a 
Will. The claim sought to be raised by 
amendment of the plaint subsequently, started 
with the validity of the Will, as its basis but 
said that the Will did not deal with all tbs 
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3.— Amendment of Plaint— conimwcd. 

property and asked for an account of what 
property came under the alleged intestacy. 
The latter claim not having been from the first 
in controversy between the parties, the proposed 
amendment was refused on the ground that the 
parties should not be allowed to raise, by 
means of the amendment, a case inconsistent 
with the action as it originally stood. Da- 
MODAR MADHOWJEE v. PURMANANDAS JeE- 
WANDAS, 7 B. 155. [«.. 13 B. G64, 14 B. 3i, 

1 L B K. 184. J 

{79) — Civ. Pro. Code. 1882. s. 5i {d)—Plamt 
insufficiently stamped, filing of — Court fee, order 
of Court to make up deficiency of^Suit, when 
may be said to be properly institutrd—Limitation 
Act, 3. ^—Amendment of plavit, extension of lime 
by Court /or— R>s judicata— Cit-. Pro. Code, 
5. 13. S. H. died leaving him surviving bis 
second wife and two daughters by her (defend- 
ants) and a son and a daughter (plaintiff) by 
his first wife. The plaintiff sued the defend- 
ants for her share under the Mahomedan 
Law of inheritance in tbe property of S. H. 
The plaint in the suit was presented to the 
Munsarim of the Subordinate Judge's Court, 
who was tbe officer to whom it should have been 
presented, on the 21st October 1879, i.e., 13 
days before the expiration of twelve years from 
the death of S. H. On certain objections, 
taken by the defendants in their written state- 
ments, to the plaintiff's suit, the Court on the 
16th July 1898 ordered the plaint to be returned 
for amendment within two weeks from its 
actural return. On the 2fHh July 1898 the 
Court directed the plaintiff within three weeks 
to pay an additional Court-fee. On the 11th 
August 1898 the plaintiff asked that the time 
granted by tbe order of ‘26th July 1898 might 
be extended, and on the 15tb August the Court 
granted an extension of one mouth. On the 
13th September 1898 tbe plaintiff again present- 
ed tbe plaint paying tbe additional Court-fee. 
Tbe Court dismissed the suit on several 
grounds, one of which was that inasmuch as 
the plaint was not sufficiently stamped until 
twelve years from the death of S. H. bad 
expired, the suit could not be deemed to have 
been instituted within time and was barred by 
the law of limitation. Held, that the suit was 
not barred by limitation. Whore a plaint has 
been filed in time, the fact, that it was not duly 
stamped when tbe period of.limitation expired, 
does not render it time-barred, since it must 
bo regarded as having been presented on 
the day upon which it was filed. In the 

Limitation Act, 
1877, that “a suit is instituted, in ordinary 
oases, when the plaint is presented to tbe 
proper officer,” the Legislature used the expres- 
sion plaint” without reference to the law as to 
court-fee. Hefdalso, that where a plaint has, 
under s. 64 (d), Civ. Pro. Code, been returned 
mr amendment within a time fixed by the 
Court, the Court can extend the time both 
before and after it has expired. Another 
ground upon which tbe Court dismissed tbe 
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suit was that, inasmuch as in a previous 
suit brought by the plaintiff’s brother against 
the pUmtiff and the defendants for the 
whole property of S. H. or, m the alterna- 
tive, for bis share under Mahomedan Liw in 
the same, the plaintiff’s brothar was decreed 
his share in the property, and certain other 
questions raised in the present suit were decid- 
ed ID that suit, the present suit was barred by 
8. Id, Code of Civil Procedure. Held, that the 
matters decided in the former suit and raised 
in this suit were not in issue between the 
plaintiff and the defendants, that there was no 
active controversy between them as to such 
matters, that tho.so matters were not decided 
as between the plaintiff and the defendants 
inter se, and that the plaintiff's suit therefore 
was not barred bys. 13. Civ. Pro. Code. A deci- 
smn may be res judicata betweeo the parties on 
the same side, the mere circumstance of persons 
having been formally arrayed on the same side 
m a suit beiog immaterial. If a matter has 
been actively in issue between them, and if as 
to that matter they bad an active controversy 
apiost each other, they will be estopped by 
the decKsion in that matter. AZIZ-UNNISS 4 v 
Mukimunxissa. 4 O.C. 108. [li., 9 0.C. 241.]’ 

{SO)— Case made in plaint— Relief on a 
di//erent title— Duty of appellate Conr^ — After 
the dismissal of tbe plaintiff's suit by tbo first 
Court, an appellate Court will not be justified 
in giving the plaintiff a decree on a title dif- 
ferent from that put forward in the plaint. 
Any amendment allowed must bo such as is 
either raised in tbe pleadings or is consistent ^ 
with the case as originally laid, and the state ' 
of facts and the equities and ground of relief ' 

originally alleged and pleaded by the plaintiff 

must not be departed from. Mukhoda Soon- 

Cfiurn Karmokar, 8 C. 

?qm V L.B-R. 1893- 

1900. 518 ; ExpL, 12 C.W.N. 172. Note.] 

{81) -Prayer for relief on Jooting of defendant's 

stery.— When tbo pirties to a suit have come to 
trial to determine which of two stories is true 
the Court cannot allow the plaintiff to amend 
the plaint, by abandoning bis own story and 
adopting that of the defendant and asking 
relief on that footing, the question whether on 
that footing the plaintiff is entitled to relief 
being one to which the defendant’s attention 
has not been called, and as to which he has 
opportunity of answering. BHIRKRISTO 
bIROAR V. ABDOOC HaKEEU. 5 C 602 = 8 
C.L.R. 455. [R., 10 B. 451.] 

Km— Suit for money dishonestly mUappropri- 
aUd— Defendant denying entire allegations in 
plaint and pleading limitation -Demand and 
refusal— Demand— Right of suit.— A suit for 
money dishonestly misappropriated by the 
defendants cannot be dismissed on the techni- 
cal ground that cbe plaint does not contain 
any allegation of demand and refusal, especially 
when the defendants have, by their answer^ 
traversed the whole of the allegations in the 
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3. Amendraent of Plaint — continued- 

plaint and pleaded limitation. A debtor to 
whom money has not been lent for a fixed term 
IS not in niora, if he does not pay until demand. 
A creditor who sues before demand would 
justly be deprived of costs, and if the suit was 
not resisted, perhaps properly he made to pay 
the defendant's. To say, however, that a right 
of demand is not clothed with an action be- 
cause, m consequence of special provisions, 
the action will not be subject to destruction by 
prescription until something more happens, is 
to make this legal anomaly the means of 
creating a perfectly existent legal right unin- 
vested with legal protection— a monster. R. 

M.R. Lakshmayyah V. Venkata Gopal 
Row, 7 M.H.C. 400. 

(83)— S. 50, Civ. Pro. Code, 1882— Plainf, 
amendment of, by referring to a document not in- 
cluded in the list of documents annexed, — The 
amendment of a plaint, by referring to a docu- 
ment not included in the list of documents an- 
nexed to the plaint, is not such an amendment as 
will convert the suit intoa suit of different and 
inconsistent character. Gunna.ti BhaVa.ji v. 
Makan.ii Khushalchand, 11 Bora. L.R 498 
= 6 M.L.T. 234 = 3 Ind. Cas. 159 = 34 B. 250. 

{8i}— Relief on facts and documents not staled 
in pleadings —Although the Judicial Commit- 
tee IS dispo.sed to give a liberal construction to I 
pleadings in Indian Courts, so as to allow every 
question to be raised and discussed in the suit, 
yet a plaintiff cannot be entitled to relief upon 
facts and documents neither stated nor referred 
to in the pleadings. Mohammud ZahooR 
ali Khan v. Mussumut Thakooranee 
Rutta Koer. 11 M I.A. 468. 

(85) — Ground of pre-emption in plaint — Relief 
to be based on plaint. — A plaint alleging a right 
of pre emption on the ground of the plaintiff 
being a co-parcener of the vendor, could not be 
amended so as to allege the right on the ground 
of vicinage. Even though the relief claimed 
and granted by the Court is the same, it should 
be seen that the relief is granted only on the 
grounds set up in the plaint. KUNJABEHARI 
Lal V. Giridhari Lal, 1 B.L.R. S.N. 12-B. 

= 10W.R. 189. 

(86) — Suif for pre-emption — Amendment of 
plaint as to price at last stage — Court may 
refuse.— \n a suit for pre-emption, in which 
the plaintiff claimed the right of payment of a 
sum less than that mentioned in the sale-deed, 
on the ground chat that was the actual price,' 
and did not, in his plaint, say that he was 
ready and willing to pay whatever price the 
Court might find to be the actual price, held 
that the Court was not bound, as a matter of 
law, to allow him to supply this defect by 
amending the plaint at the very last stage, 
when the suit was about to be disposed of, and 
to bring in the very much larger price which 
ho should have offered to pay when he brought 
the suit. DURQA PRASAD v. NAWAZISH ALI 
1 A. 891. \P., 3 A. 753.J 
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(37) Civ, Pro. Code, s. 53 — Suit for pre- 
emption — Error in plaint in extent of property 
(daimed — Power of Court as to amendment.— 
Where, from the tenor of the plaint in a suit 
for pre-emption, the Court is satisfied that the 
iutentioD of the plaintiff was to institute a 
claim in respect of the entire property sold, but 
that from inadvertence or by mistake ho had 
omitted to claim in his plaint a small fraction 
of the property, it is competent to the Court to 
return the plaint for the necessary amendment 
being made, even though, at the time of such 
return, the period of limitation for the suit 
may have expired. Nor could the defendant, 
under such circumstances, take objection to 
the suit on the ground that the plaintiff was 
seeking pre-emption only in respect of a portion 
of the property sold, since the case was not one 
in which the pre-emptor was seeking to break 
up the bargain or to pick and choose out of the 
property sold. BaRKAT-UN-NISSA v. MUHAM- 
MAD ASAD ALI, 17 A. 288 = A.W.N. 1895, 
80. 

{8S)— Pre-emption, Suit for — Limitation- 
Dispute as to share sold — Share claimed less 
than what vendor had sold— Amendment of 
plaint beyomd limitation— Relates back to date 
of institution of sjiit. — The Courts are allowed 
by the Code of Civil Procedure ample power to 
amend, and the High Court is slow to interfere 
with their exercise of discretion, but no Court 
has power to allow a new cause of action to be 
introduced into a plaint after that cause of 
action has become barred by limitation. Where 
the amendment amounts to a mere correction 
of the description of the property, the amend- 
ment is within the power of the Court to make, 
and when so made, limitation must be reckoned 
as from the date of presentation of tbe plaint- 
Muhammad Sadiq v. Abdul Majid, 8 A. L. 

J. 636. 

(89)— Civ.Pro.Corfe, 1392. s. 53— Pre-emption 
.suit . — In a suit for pre-emption, where the 
plaintiff based bis claim broadly on tbe legal 
status he,eojoyed under the waiib ul-are with 
reference to pre-emption, he applied at the fifs* 

I hearing for permission to amend his plaint by 
explaining that the condition of the wajib-ul- 
ar^ was also the condition of the Mahomedan 
Law of pre emption. Held that the proposed 
amendment would not have the effect of con- 
verting the suit into one of a different charac- 
ter, that the suit would continue to be a suit 
for pre-emption, and the right of action would 
continue to be based, as it originally was, oa 
the wajib-ul are, the wajib-ul-arz being 
a declaration that the Mahomedan Law applied 
to a case of pre-emption of Che kind in sui^ 
and that therefore the amendment shonld m 
allowed. HABIBULLAH V. DHUMAN KHAN. 
A.V.N. 1887, 28. 

(90) — Amendment— Plaint — Suif for partition 
— Amendment into suit partly for partition and 
partly for recovery of oum or exclusive property 
— Jurisdiction to grant — Powers of amendment 
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(93 )— premature U'henplaint filed— Plaint 
returned for amendment — Suit maintainable 
tolun plamt represented— Mortgage-Payments 

t>y mortgager towards interest and principal— 
Mode tn which accounts may be made up.— Held. 
thu when a suit is promaturo oo the date the 
plaiot 18 filed, but 13 not 60 on the date when 
the plaint IS represented after amendment, 
the suit should not be dismissed for beioR 
premature when it was filed. Held, that in 
taking the accounts, interest is. as a general 
rule, allowed on the payments ol both 

C. VII— 83 


Plaint — continued. 

3.-Amendraent of continued. ^ 

under Civ. Pro. Code. 1908— Extend 
by allowing a plaint to be amended, a suit 
which was originally one for partition was 
altered into a suit partly for partition- and 

recovery of .certain property as 
plaintiff s own or in the alternative for parti- 
tion : /^Id, that the Court had jurisdiction to 
grant the amendment. Under the Civ. Pro. 
Code, 1908, the Court’s power to allow amend- 
ments is very comprebeasiva. JOTHY Miha 
L iNGA Iyer, 10 M L T 188. 

19 l)-.’l/ort(7a!7e — Partition- Costs.— Where 
the mortgagee brought a suit for possession at 
first, he was permitted at the hearing to amend 
his plaint so as to make it a suit for partition. 
cu condition of his paying the cost.s of the 

defendants. KrishNAJI LAKSHMAN Ra./VADE 
[R Jakhi. 5 B. 496. 

192)— .Imenrfmenf of plaint— Mortgage— Re- 
demption— Limitation— Practice — Variance- 

Costs of repairs and improvements— Accounts 

Ctu. Pro. Code, 1S82. s. 53.— Plaintiff sued to 
redeem a house m )rtgaged in 1841. Defendants, 
a purchaser from as.signees of original mort- 
gagee. denied the mortgage and claimed costs 
of repairs and improvements if the claim for 
redemption were granted. After evidence had 
been beard and buforo judgment the plaintiff 
applied for amendment of the plaint basing the 
olaina for redemption on a previous mortgage 
Ol 1837, in case the alleged mortgage of 1841 
were not proved. The mortgage of 1837 was 
admitted in a suit for possession in 1841, while 
the present suit was instituted within GO years 
from the date of the admission, but the period 
of limitation had run out on the date the appli- 
cation for amendment of the plaint was made. 
The Court of first instancs allowed the amend- 
ment to bo made and decreed redemption but 
allowed defendant 3 the benefit of the repairs 
and improvements. Tbo lower appellate Court 
reversed the original Court’s decision on these 
points. On second appeal— HWd. (i» that the 
mortgage of 1837 was still outstanding and 
that the suit based on that mortgage was not 
barred by time : (2) that defendant 3 was not 

entitled tn the benefit of the improvements* 
but that It was within tbo discretion of the 
lower appellate Court to consider his claim to 
the benefit ol repairs as distinguished from 

improvements. Barashar v. Ganu, 5 Bora 
xj.K, 643. 


Plaint — continued, 

3.— Amendment of Plaint— confinu^d. 

either of 

which the accounts may be made up. Thev 
may be permitted to run on. from the date of 

loan to the date of settlement, interest being 

allowed to the one party on the whole sum lenf 
and to the other on the sums realized, over 
and above the interest to which the mortgagee 
IS entitled, from the date of realization : or the 
amount collected by the mortgagee in posses- 
sion may be earned first to interest, and alter 

paying that, to tbo liquidation of the principal 
the account being closed at the end of each 
}ear, and there being allowed from year to year 

L R^^goo^ ^ Harkishen, 4 P. 

mj—Cin. Pro. Code (Act XIV of 1882), 
s. 53— Amendment of plaint— Accounts, suit for 
—In a suit lor accounts the Court returned a 
plaint on the ground that there were transac- 
tions between the parties not disclosed by the 
plaintiff forming part and parcel of those which 
formed the subject matter of the suit held 
that the order returning the plaint for amend’ 
ment was wrong. Ladha xMal v. SAYad 
Gang Bakhsh, I 17 P L R.:i 904 . 


(05)— Fraud as originally specified in plead- 
ings, party bound to prove— Amendment of plead- 
ings, when permissibU.—The main charge 
apinst thedelendiiits as originally laid down in 
the plaint was tbo fraud said to consist in their 
cpcealm.mt from the Official Assignee of 
tp payment under a compromise. In tbo 
plaint, after its amendment, the fraud 
was alleged to consist in that the pav 
ment of money to Z was itself a fraud upon 
the Court whicn the Official Assignee had no 
power to consent to. With reference to 
the amendment of the plaint by introduc- 
ing a new and distinct charge of fraud after 
all the evidence had been given and the case 
clped. their Lordships remarked that the 
a lowance of It was contrary to every principle 
of justice ; it was wholly unprecedented and did 
not exhibit a sound exercise of judicial discre- 
tion as It contravened the well known rule that 
a cprp of fraud must be substantially proved 
as laid, and that, when one kind of fraud 
13 charged, another kind of fraud cannot upon 
failure of proof, be substituted for it. ABdug 
Hos.sein Ze.nail ahadi V. Charles agnew 
turner, tl B 620. P.c.=14 I. A 111 = 5 San 
25. [P..10. C.G3.16 C.P.L.R;i33.J 

(OQ)- Allegations of fraud in plaint— No 
specific instances- Plaint to be returned for 
a^ndment-Pracfice.-WUh regard to fraud. 

If there be any principle which is perfectly well 
settled. It 13 that general allegations, however 
strong may be the words in which they are 
stated, are insufficient even to amount loan 
permont of fraud of which any Court ought to 
take notice. So. a plaint containing general 
allegations of fraud against the defendant but 
mentioning no specific instances, must on 
presentation, be either rejected or returned for 
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P/aynf— continued. 

3.— Aniendnient of Plaint — continued, 

amendment, as it discloses no cause of action 
Krishnaji V. Wamnaji, 18 B. 144. fi?. 19 
B. 5 Ind. Gas. 179.] 

(97J— Ciy. Pro. Code, s. b^-Plaini hi suit 
for money against executrix of debtor, description 
of a, pendant in^Verificalxon, requirements of 
the Civ. Pro. Code, in respect 0/.— The plaint 
in thjs suit brought by the plaintiff Bank, on a 
bond executed in its favour, against the execu- 
trix of the deceased obligor, had been returned 
for amendment by the lower Court. The order 
was set aside by the High Court, on appeal, as 
there were no sufficient grounds for the return 
of the plaint. The defendant was stated in the 
plaint to be the executrix of the deceased 
obligor and the suit had been brought against 
her m that capacity. Nor was the plaint bad, 
merely because the claim was therein set out’ 
not as made on the part of the Bank directly’, 
but only as made by the manager of the Bank. 
The signature and verification of the plaint as 
mll^vs : — Eor the Mussoorie Bank. Limited, 
^Vebb, Manager” was also held ti be 
BUfficiont for the purposes of s. 63 of the Code of 
Civil Procedure. The plaint sufficiently fulfilled 
the requirements of the Procedure Code and the 
rule therein that the verification of the plaint 
should be made by some one acquainted with 
facts set out in it. THE MUSSOORIE 

Bank, Limited v. Barlow, 9 A. 188 = A W 
N. 1887, 17. 

(98) Plaint — Defective averments — Amend^ 
ment to be allowed-^Suit for declaration— Non- 
avernment of ownership— Dismissal of suit— Hie- 

Where the plaintiff, in a suit for decla- 
ration of right in respect of a tank, stated in 
the plaint that ho had been in enjoyment, 
that ho made repairs and took the fish from 
the tank, but omitted to make any averment 
as to his ownership, and the Court in conse- 
quence dismissed the suit: Held, that the order 
of dismissal was illegal and that the plaintiff 
should have been allowed to amend the plaint 
to make his meaning clear. Mukti GOPa- 
LUDU V. Krishna Chandra, 6 Ind. Cas. 876 
*=8 M.L.T. 245. 

(99) Civ. Pro. Code, s. 53 — Plaint in suit 

for declaration not to be amended as one for 
possession.— Where the plaint in a suit was 
tiled, based on a right to aue for a mere decla- 
ration of title, but, subsequent to the suit, 
such right was replaced by a right to sue for 
possession, by reason of the reversion having 
become an estate vested in possession, an 
amendment of the plaint as including the 
claim for possession ought not to be allowed, as 
it would substantially alter the original cause 
of action. Govinda v. Perumdevi, 12 M 
136. [P.. 6 C.L.J. 74 = 110. W.N. 732. J 

(100) — Suit for declaration — Amendment 

Practice. — A Court of appeal must not dismiss 
a suit, because it is one praying only for a 
declaratory decree without any consequential 
relief, where the defendants had not taken that I 


P/a/n/— continued. ^ 

3— Amendment of Plaint— confinued. 

objection, but must allow the plaint to be 
amended. Limba bin KRISHNA v. Rama 
6m PnrPLU, 13 B 548. [F., 14 M. 46 ; fl., 15 
M. 15, U. B. R. (1897—1901, 231, 6 Bom L. R. 
3i9. 12 C. L. J. 74 = 14 C. W. N. 1057;'i)., 15 
M. 255. 19 A. 429, 26 C. 845.] 

(lOl) —Civ. Pro. Code, s. 53 -Plaint in a suit 
I injunction, whether could be amended into one 
for possession — Alteration in the relief prayed 
for, whf^fher alters character of suit. — Plaintiffs 
sued for an injunction restraining the defend- 
ant from interfering with their dealings, in 
respect of certain property of theirs, of which 
the defendant bad tak^ri wrongful possession, 
On the defendants pleading title to the property, 
plaintiff-i prayed for amendment of their claim 
by claiming possession and damages. Heidi 
that a suit for a declaration cannot bo regarded 
as inconsistent with one for possession (U M» 
295, 15 M 15, F,) and that an alteration in the 
relief prayed for, would not alter the character 
of the suit, so as to prevent an amendment of 
a plaint in that re.spect. Har.jiMALv. POKHAR 
Das, 135 P. R. 1906 = 117 P.L.R. 1908. (2(7 
C. 805. 26 C. 845, F.\ 1 P. R. 1900, 61 P. R- 
1888, R.) 

(102) — Estoppel — Acceptance of order of Court 
and action under it on protest — Right of appeal 
from order, if barred — Civ. Pro. Code (Act V 
of 1908), O. VI, r. —Plaint — Amendment- 
Prayer for injunction to restrain defendant 
from executing fraudulent decree — Sutsequent 
amendment of plaint by alleging that plaintiffs 
claim 1.5 preferential to defendant's decree — ■ 
Amendment, whether changes character of suit 
— Amendment, order of — Discretion of Court . — A 
party, who has adopted an order of the Court 
and acted under it, cannot, after ho has enjoyed 
a benefit underthe order, contend that it is valid 
for one purpose and invalid for another. But 
where the party accepts the order under protest, 
he is not debarred from appealing against it* 

The plaintiff claimed to have acquired title 
the disputed property by purch.ase at an execu- 
tion sale, and alleged thtt the defendant was 
about to bring it to sale in execution of Sr 
fraudulent mortgage decree, and. therefore, he 
prayed that the defendant, might bo perpetually 
restrained from proceeding with execution of hiS 
decree. Subsequently the plaintiff asked leave 
to amend bis plaint, and the object of 
amendment was to show that, apart from th® 
fraud, tbe mortgage decree of the defendant was 
not enforceable against the property, because 
tbe transaction under which the plaintiff deriv- 
ed his title gave him in law a preferential titl® 
to that of the defendant. Held, that the 
amendment was rightly allowed; that it merely 
enabled the plaintiff to urge an alternati^®^ 
ground in support o( his claim for injunction ; 
that the plaintiff would have been seriously 
prejudiced if the amendment bad not beeii 
allowed, for be could not have asserted this 
ground in another litigation ; and that the 
effect of the amendment was not to alter the 
fundamental character of a suit and to convert 
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Plaint — continued. 

3.— amendment of PMat-continued. 

chardcter. Amendments mast not be allowed 
to prejudice the substantial rights of the parly 

opponent they are allowed^ 
but observing due caution in that regard, the 

judicial discretion of the Court. MiNi L\L v 

LaL ROY. 8 l„d. Cas. 79=t2 c; 

a03)— Suif by co-sharer for possession ~ 

Amenaing xi mio a declaratory suil—Legalily. 

A su.t by a co-sharer for possession of joint 
holding on he ground of forcible eviction there- 
from was allowed to be amended into one of a 

_ — Amendment of 

brought against the laol of a temole — 

,d7.; a 

C property. There- 

Dert'v f i'* ‘“'““Slit in respect of pro- 
perty held by an idol, it is the idol who is the 

suit IS brought, the idol being the person bene- 
ficially interested in the suit Hut as in every 

brouch°t It nr against whom it is 

brought must, wue.i bo is sullvring Irom an 

mcapacity, be cepreseuteu by some other person 

80 wneu a suit is brought on behall’^ 0 ^ 0 ^ 

against an idol, there mast be on the record a 

person who represents the idol, such as tbo 

manager of iho Lempls m which the idol is 

in> ailed every pieaUnig must bo signed by a 

^iiLiouc being, and this can bo done by the 

manager, as m the case of a minor. The 

amendment of tho plaint by correction the 

descriptmu of the plaiutifl would not hav^e the 

eflect of introducing a third party on tho 

record, and no qurstion of limitation would 

l7‘817^f“r I^HASAD. 8 A. 

7, F.B. {ly A. 330, Overruled.) 


( Obi — re/afm!7 to lempU property- 
Plaint xnnavie of xdoL—Amemtmenl on second 
appeal -bubslxtutxon oj mayiager of temple as 

fhat^th^' Giv. Pro. Code, which requires 

thattberomustbea plaintiff to a suit, cannot 
DO taken to contemplate an idol of a temple 
being made a plaintiff. DilHcuIties might arL 

or a r nriT.® Pr-^cess of the Court if an idol 

in a sun ^ ^temple were accepted as a plaintifl 
nnrtV 1. 7^ “ »uit Which related to pro- 

Cl hTp f ‘‘"‘i which 

temo^r th the idol of tho 

fiocoad appeal allowed an 

tutum PJainC to be made bysubsti- 

afp al it^fi inTi,"' tbe\emple 

ae piHiutifl in the place of that of the idol on 

certain conditioiiH hh m \ . ' P" 

^uy ^igts l? rmfv'V “> 

limitation o have been acquired by 

aubsfitufea as piaJLt‘fl‘“h;“ a”; 


I Plaint — continued. 

3.— Amendraent of Pl&int-continued. 

Thakur Raghunathji Maharaj V. Sh\h 
L.alChand. 19 A. 330 = A.W.N. 18^7 75 
[^'ppr., 23 A. 167.J ' 

minor n \l , *“ ' plainitff, ts held not a 

minor at the time of its institution—Mmor suit 

That vlai t f discovered 

inc/ ^ winoraf the time of its 

msfifufion — In a suit instituted on behalf of a 

minor by his next f.-iend it was pleaded in the 

plaintiff a replication that, if tbo Court was of 
opinion that the plaintiff was not a minor the 

CourU?"‘ M \ r and Vhai the 

only ” ‘be plaint 

ther.b issues were who- 

t^her the plaintiff was a minor, and whether if 

ho were not the suit should be dismissed. The 

Court decided these two issues again-t the 

plaintin, and at the time it did so it was a^ked 

pHini'' permission lo amend tho 

Plaint^ thr\^ ^^tbority of the 

plaintiff, the plaint could properly be amended 

Ui-. ^ O.C 234 j ® 

(103,-6'aif on behalf of minor- Procedure 

Z/i«ZpZnmfiZr tc^,5 not minor at lime 

of tnstuuting suit.-ln a suit on behalf of a 
person alleged to be. but not in fact a minor 

at?h full 

nUint of the suit, that tho 

plaint cou.d not be amended and that tho suit 

must be dismissed. Siieouania v BHURAT 

SINGH. 20 Ar 90 = AWN. 1897. 203 (^1*^ 

86G, Diss.) [/i'., 5 (_>.C. 355, TOC 234 ii O 

w‘v ^ ^ A. 4IG = 3 A.L j’ 

18i = a.W.N. 190G, 73,1 ^-^0. 


{I03)-Joint family-Suit by manager— All 
co-parceners, whether necessary parties— Objec- 
tion as to parties to be taken at early stage- 
Amendment of plaint by adainy parties aUow- 
atrlc in second appeal. -PlMuuH sued alone as 
manager ofa family to recover land from tho 

defendant, who took the objection of non- 

that the other members of tbo 
-Amily should be made parties to the suit, and 
It was held that m such a case, tho defendant is 
always entitled when be has taken theobjection 

early stage, to haveill the 
members of the family placed on the record to 

onsurohimagamstthepossibility of the plaintiff’s 

acting without authority. Under the circum 

tiThe" directed that tho plain- 

tiff be allowed to amend his cl iim by 

the mentioned by 

ino}— Hindu family trade — Partnershiv— 
One member alone suing— r^on- joinder —oZ, 
member of a joint Hindu trading family iannot 

ina Ih partnership without mak- 

iDg the other partners parties. If, by ad^ng 
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Plaint — continued. 

3.— Amendment of Plaint— ccm(in«e(i. 

the parties, the defendants were deprived of the 
defence of limitation, the amendment ought 
not to be allowed. ALAGAPPA ChetTY v. 
Vellian Chetti. 18 M 33 = 4 M.L.J. 283. 
[F., 23 M. 190, 29 A. 311 = 4 A.L.J. 194 = A.W. 
N 1907, f8. 17 M.L.J. 25. Note-; R„ 28 B. 11, 
25 A, 378.57 P.R. 1905 = 76 P.L.R. 1905. 118 
P.L R. 1906 = 69 P.R. 1906, 2 N.L-R. 79, 5 M. 
L.T 351. 32 M. 284 = 19 M.L.J. 372; D.. 10 
P.W.R. 1907 = 58 P.L R. 1907 = 127 P.R. 1906, 
103 P.L R. 1902.] 

(111) — Avi^ndinent^ Plaint — Negligence^ 6asis 
of suit — Suit sought to rest on nuisa-nce — Amend- 
ment, not allowed.— ‘Where, in a suit against the 
Secretary of State for India in Council instituted 
after notice required by s. 80, Civ. Pro- Code. 
1908, the plaint proceeded upon negligence, and 
where the plaint was sought to be amended so 
as to make it proceed upon nuisance, in the form 
of obstruction on the highway. Held, that the 
amendment had the effect of altering the 
cause of action and could not be allowed. 

MclNERNY V. The Secretary of State 
FOR India, 38 C. 797. 

(112) — Contract with Municipal Overseer for 
doing Municipal work ^ Personal liability— 
Quasi contract— Amendment of plaint. — The 
plaintiff sued one M, overseer of the Municipal 
Office, for the recovery of a sum of money due 
on a contract under which plaintiff had done a 
quantity ot earth work for the Municipality. 
There was no evidence to show that the defend- 
ant had pledged bis personal credit. The defend- 
ant clearly contracted for the Municipality, and 
for the performance of work well known by the 
plaintiff to be a Municipal work. The Muni- 
cipality ignored the contract. Held that the 
contract in the present ca«e was a quasi con- 
tract and that tbo defendant could not be made 
personally liable in tbe present action of con- 
tract. Held, further, that the plaint could 
not be amended so as to make the defendant 
liable in tort for a misrepresentation of bis 
authoritv. MOHENDRONATH MOOKER.JEE, 

9 W. R. 206. 

(113) — Suit for damages for collusion — Plaint 
originally presented against owners of ship — 
Whether could be subsequently amended joining 
ship as defendant. — In this suit for damages 
for loss incurred by plaintiffs on account of a 
collision between their steamship and a steam- 
ship of the defendants, the plaint was original- 
ly filed against the owner.'? of tbe ship and not 
against the ship as will. Plaintiffs subse- 
quently put in this application to amend the 
proceedings by adding the defendants’ ship 
also as an additional defendant in the suit. 
Held, such amendment was permissible accord- 
ing to the practice and procedure of the High 
Court where it is often usual to make the .'?hip 
and her owners defendants in cases of damage 
arising out of collision. There was no room 
for the contention of the defendants that in a 
proper case the initial proceedings cannot be 
60 amended as to bring them into the form 


P/a/fi/— continued. 

3. — Amendment of Plaint — continued, 

which they would have assumed in the first 
instance had it not been for the supposition 
that the ship was not amenable to the process 
of the Court. Tbe word “ defendant ” used in 
8. 28 of the Code was held to include a vessel 
which, for the purpose, should be deemed as 
invested with a personal and the amendment 
sought for by way of adding the ship as a de- 
fendant along with its owners who bad alone 
been impleaded as defendants on the record at 
the time tbe plaint was filed, was therefore 
allowable. The BOMBAY AND PERSIA STEAM 

Navigation Company, Ltd. v, Messrs. 
Shepherd and Haji Ismail hossein, 12 
B. 237. 

(114) — Election — Damages. — Plaintiff opened 
a shop for the sale of “lari ” after the purchase 
at a Government auction of a license to vend 
liquors, but before the receipt by him of the 
license. The sale having been stopped by the 
Extra Assistant Commissioner, the plaintiffs 
sued the Government, represented by the 
Deputy Commissioner for damages for wrong- 
ful acts of the Extra Assistant Commissioner 
who was made second defendant ; the Judge 
left tbe plaintiff to elect against which of the 
two he would proceed, and plaintiff elected to 
proceed against Government and obtaineJ a 
decree for a part of bis claim Held, that the 
plaintiff ought not co have been put to the 
option of abandoning his suit against one or 
other defendant, but tbe suit should have been 
tried out, tbe allegations against tbe two 
defendancs being distinct but not inconsistent, 

Vytheelingum V. The Government. 21 

W.R. 199, 

(115) — Alternative claim for the full rent-“ 
Amendment of plaint — Civ Pro. Code 11882), 
s. 53/ = 0. VI, r. 17. Civ. Pro. Code, 1908).— 

A suit by a co-sharer landlord for his propor- 
tionate share of the rent cannot be treated as 
claiming in tbe alternative either tbe individual 
share of the plaintiff or the full rent, nor can 
the plaint be allowed to be amended to concert 
the suit into one for the recovery of the full 
rent, as that would contravene the provisions of 
s. 53, Civ. Pro. Code. Lala RAM SARAN 
Lal V. Nem Narain Singh, 6 C.W N. 326. 

(116) — Suit for kuboolent relating to rent of 
specific portion of land — Plaintiff to be permit- 
ted to amend or explain plaint. — This suit (or 
a kubooleut ac an enhanced rate of rent 
dismissed by both the Courts bolow, on the 
ground that the suit was not for the enhance' 
ment of the plaintiff's share of the rent, but 
for a kubooleut at an enhanced r^te for the 
rent for a specific portion of laud. Taking 
plaint and the deposition of the plaintiff 3 
agent on his examination together, it was clear 
that it was not the intention of the agent to 
ask for a kubooleut for specific lands but tha 
he alluded to the quantity of land as in 
nation of his employer’s share over tbe tow 
area in the estate. The High Court was also 
of opinion that there was nothing to proven 



132 L 


THE ALL INDIA DIGEST. 


1322 


Plaint -continued. 

3.— Amendment of Plaint— con/inwed. 

the Courts below, if the plaintiS had asked too 
much, from giving him what he was actually 
entitled to. under the law, or to have permitted 
him to amend or explain h.s plaint if necessary, 
and that, therefore, the lower Courts were 
wrong m having wholly dismissed the plaint- 
ifi’s suit. Where a plaintiff asks for a kubool- 
eut for a term of one year or any such specific 
term, it is not necessary that he should have 
mentioned the date of the commencement of 
such term, for, it is. in such a case, in the dis- 
cretion of the Court to itself 6x the proper 
term. POORxNA CHUNDER ROY V. MR W 
STALKART, 10 W.R. 362. 

(117) — Sait for rent on Kabuliat— Decree at 
old rate on failure to prove Kabuliat— Discre- 
tion of Cou/f.— Where, in a suit on a Kabuliat, 
no alternative claim for rent at the old rate is 
made in the plaint, and the Kaouliac is not 
proved, it is in the discretion of the Court to 
allow an amoudmeut and an alternative claim 
to be tried ; when the omission to make the 
claim IS inadvertent, it is right the Court 
should do so. Roushan Bihek v. H array 
Kristo Nath. 8 c. 926. (is b l.r. 243 = 21 

W.R. !^03, Lem. on.} 

(118) — S. 53. Civ Pro. Code, 1882 — Suit for 
rent not allowed to be amended into on>f for use 
and occupation rn second appeal.— A suit for 
rent ought not, in second appeal, to be allowed 
to bo amended into one for use and occupation, 
because such amendment would raise issues of 
an entirely different character from whii^h the 
trial as a suit for rout has been held and 
necessitate a new trial ol the case by the lower 
Court on fresh evidence. SURENDUA NaRAIN 
Singh v. Bhal Lal Thakur, 22 C. 752 
(13 B.L R. 243, li M.I.A. 20, Marsh 70. R.) 

-{7 C. 230 ; R., 2 P.R. 1005= 120 P. L.R. 

UU 1*1 


(110)— Cif. Pro. Code. 1882. 5. 53 -Sui( for 
enforcing extculion of Muchilxka— Amendment 
of plaint by addition of prayer for declaration, — 
Wuere tbo plaint in a suit by a landlord against 
his tenant asked only lor the relief that the 
defendant be compelled to accept the patta 
tendered and to execute a inuchiiika iii like 
terms, but contained no prayer lor a declaratory 
decree, the suit should not be dismissed, but 
the plaint sbould bs allowed to bo amended by 
the insertion of u prayer for declaration of the 
plaintiff’,, right, NaRASIMHA v, SURYANARA- 
YANa 12 M. 481. C^., 2L.B.R. 4; It.. 14 

W. 441. 13 M. 361.] 

(120) — Civ. Pro. Code, as. 31, 53 — 
Amendment of plaint. —Where the right in 
contest in a suit vests iu the plaintiff and the 
other raiyats jointly and severally, an amend- 
ment sinking out the names of other persons 
joined as co-pUintiffs may be allowed, and the 
plaint allowed to stand as one framed for the 
purpose of establishing the plaintiff’s right 

alone. Venkatachala v. Kuppusami. 11 
M.42. CR.,8C.W.N. 425. P.C.] 


Plaint — continued. 

3.— Amendment of ViAmt— continued. 

{I'll)— Land declared by Magistrate to be 
public thoroughfare- tiuil against Magutrate 
as defendant— Amendment of plaint allowing 

suDsfUuHon of Secretary of State as defendant. 
—Toe lower Court dismissed the plaintiff’s 
suit brought against a Magistrate, as defendant, 
in respect of certain plots of laud which the 
defendant bad wrongly declared to be pa.t ol a 
public thoroughlaro ; out, on appeal, the Higb 
Court was of opinion that the lower Court 

might properly have permitted the piaiuiiff to 
amend ms suit by striking out the name of the 
Magistrate as dofendaut, and substituting, iu 
that capacity, the Secretary of State for India 
m Council, and reversed the lower Court’s 
decree and remanded the suit for retrial on the 
merits. NILKANTHAPA MaLKAPA V. THE 

Magistrate in charge of Sholapore. 

6 B. 670. G72; if.. 15 C. 4G0, F.B.. 

4 O.C. 133. J 

U22) Plaint filed as against Magistrate, 
amendnienl of, subsliluting Secretary o/ State 
us defendant.— 'Hh'xs suit brought against a 
Magibiraie, as defendant, for cancellation of 
an order by the latter directing the plaintiff to 
remove his "ota”as having been built upon a 
public thoroughfare, was dismissed by the 
lower Court ou the ground that it could not be 
maiutaiuod as against the defendant. The 
High Court following the decision iu G B. 670 
reversed the decree of the lower Court and 
remanded the case for re-tnal after allowing 
the plaintiff to amend bi.s suit by striking out 
the name of the Magistrate, and substituting 
that of tbe Secretary of State a? defendant. 

Balaram Chatrukalal V. The Magis- 
trate IN CHARGE OF IGATPURI, 6 B 672 
[If., 15 G. 460, 4 O.C. 133.] 


(123)— Cm. Pro. Code iXIV of 1982), s. 53 — 
Sun against defendants who were dead before tfs 
institution— Amendment of plaint by substitu- 
tion of the representatives, when alloivable— 
Limitation . — The tenants impleaded as defend- 
ants in these suits for rent bad died before the 
suits were fikd. On appeal, the plaiiuiff sought 
to bo permitted to amend his plaint by sub- 
stituting, lor the names of the dead persons 
recordeu as defendants, the names of their sons, 
notwithstanding that fresh suits as against the 
sons would then be barred by time. The leave 
to amend not having been asked for in the 
Court of first insiance before decree, the Appel- 
late Court refuseo to allow the amendment, 
since the representatives sought to be substitut- 
ed would be precluded from pleading tho point 
of limitation otherwise available to them. 

Mallikaimuna V. Pullayya, 16 M 319! 

(if., 18 M. 33. 103 P.L.R. J‘J02. 1 NLR 

= L. J. 551, 

(Hi) — Jurisdiction— Suit to declare land 
liable to sale in execution— Withdrawal of part 
of claim— Civ. Pro. Code, s. 373.— Where a suit 
has been brought in tbe District Munsif’e 
Court, for a declaration that certain land is 
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P/a/nr— continued. 

3 — Amendment of continued. 

liable to be sold in execution of a decree, the 
amount of which exceeds Rs. 2.500, the plaint 
cannot be properly amended under s. 373. Civ 
ro Code so as to bring it within the pecuniary 
limits of Munsiff 3 jurisdiction, as the claim is 
h i but for a declaration 

amva tr D ^ ° to sale. 

ANNAJI V. RAMAKURUP, 10 M. 152. 

(125) —A mcndmeni of plaint— Aipeal—Civ 

Pro. Coae, 1877, ss. 53, 588 (6). -It ,s only 
orders returning plaint for amendment ” that 
are made appealable bv s. 588 (6| of the Civ. Pro. 
Code. An order amending a plaint then and 

't. IS therefore not 
appealab^. RajINDRA KISHORE SINGH V 

Radha Prasad Singh, 3 A. 884, 

mo)— Frame ot suit improper — Fernand— 
Armndment of pla,nl.-lu this case, the suit as 

Te d h IS p “*‘‘n was 

held by the Privy Council to have been wholly 

misconceived : but they nevertheless thought 
that there was m all probability a good cause 
of actmn apmst one of those defendants upon 
a bond and remanded the case to the High 
Court wuh directions to allow the plaintiS to 
amend his plaint so as to make it a plaint 
apinst that defendant alone for the recovery 
of money due on a bond. MAHOMED Lahoou 

9 W R- P.C. 9 — 11 M.L A. 468. { F 2 C \ = 

25 W.R, 425. 3 C. 785 = 2 C.L.R 385 5 B 

609, 8 B. 313. P.B.. 9 B. 373. 14 B 31 22 
C. 692, 2 L B.R. 4; R.. 18 W.R. 424=9 B L 

S 33 = 4 

M.L.J. 283, 1 C.L.J. 73.1 


P/a//7/— continued. 

3.— Amendment of Plaint— confinwed. 

etatenient and produce evidence to rebut the 
new claim of the plaintiff. Where the defend- 
ant was not given this opportunity because 

pending for a long time; 
iit-W that It was undesirable that the interest 
of justice should be subordinated to the fact 

pending for some time 
and had become “ explanatory.” MANJI DUTT 

misser V. Kalanand Singh. 16 ind. Gas. 

I /09. 

This circular directs that amendments allow- 
Q plaints are to bo made at once. 23 W. 
iMR 7. dated Ist May, 

lO/D p. 10. 

Sec ACT IV 01 1869, s. II, 3 B.L.R. App. 

Of plaint— Where in a declaratory suit it is 
found that the defendant has come into posses- 
sion subsequent to the suit, the plaintiff can 
amend his plaint so as to make it appropriate 

to a suit for possession -See BEN. ACT VIII 

OF 1876, 36 C. 726 = 10 C.L.J. 189=1 Ind. Cas. 
549. 

In a possessory .suit — See Bo.\r. ACT 11 OP 
1906, s. 8. 1 Bom. L.R. 67. 


.(/^^j-^meniimenf of plaint- Declaration, 
suit for Securing oi posstssioai by defendant 
after suit— Adding of prayer for possession— 
Fower of Appellate Court to order amendment 
“Courts have power to allow an amendment 
of plaint with reference to events that trans- 
pire after the institution of the suit. If, pend- 
ing a suit for declaration, the defendant takes 
posaessioD. the plaintiff may be allowed to 
amend bis plaint by asking for possession, and 
he need not be put to the oecessiiy of a 

separate suit for ejectment. Such amendment 

Appellate Court. 
SuBB\ Naicken V. Rami Naicken, 16 Ind 
Cas. 734 

Amendment of plaint— When allowing 
amendment, opporfnnity to be given to defend- 
ant to amend written statement and to adduce 

new evidence— Opportunity not given to defend- 
ant as catp was pending for long time— Reason 
deprecated.— When an application to amend a 
plaint IS made, the only matter for considera- 
tion 18, whether the amendment can be allowed 
without injustice to the defendant, an injustice 
which cannot be remedied by an appropriate 
order for costs Where the plaintiff is 
allowed to amend bis plaint by inclading 
certain property in his olaim. which has been 
omitted by mistake, the defendant should be 
allowed an opportunity to amend his written 


Amendment of— By adding a new cause of 
action — Limitation, date of institution for pur* 
poses oi—See C.P. ACT XVIII OF 1881. s. 65, 
1 N.L.R. 117. 

See U.P. ACT XXII OF 1886. ss. 62, 124-B. 
4 O.C. 314. 

Description in— Of property claimed— When 
misdescription not fatal— See ALLUVION— 

Formation of churs or islands, 3 C.L J. 
560. P.C. = 1 M.L.T. 175. 

See Appeal— Orders, 6 M.L.J. 2, a.W.N. 
1889, 83. 2 0 0. 6. 

Amendment of the heading of appeal whether 
allowed by appellate Court— APPEAL- 
MISCELLANEOUS, 8 M.L T. 199 = 7 Ind. Cas. 

I 797. 

Partnership — Money decree against indivi- 
dual partner — Partnership property, if liable- 
Suit by other partners on attachment of 
partnership property — Amendment of plaint in 
appeal— See ATTACHMENT— SUBJECTS OP 
ATTACHMENT, 4 B. 222. 

See Award, A.W.N. 1881, 29. 

Of plaint — Inconsistent pleadings — See BAN- 
KER AND Customer, 8 Ind. Cas. 98. 

Order holding portion of claim not sustain- 
able and directing amendment — Appeal — 
Revision — See CiV. Pro. Code, 1908, ss. 2 (2), 
116, 216 P.L.R. 1911. 

See Civ. Pro. Code, 1908. ss. 79, 80, 

O. XXVII, rr. 1, 6. 4 0 0. 133. 

Notice given to public officer before snit^ 
Omission to state same in the plaint — See CVf. 
PRO. Code, 1908, s. 80, 8 O.W.N. 913. 
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Plaint — continued. 

3.— Amendment of Plaint— con(in*e<f. 


Amendment of — Case in which amendment 
was disallow.'d in second appeal — See Civ. Pro. 
Code, 1908, s. 80, 9 O.C. 275. 

In a suit brought under s. 539 of the Civ. 

Fro Code— See CiV. Pro. Code, 1908. ss. 92 

and 93 8 Bom. L.R. 751=30 3. 603, 9 Bora, 
ij. K. 90 L 


Remand by appellate Court for amendment 
of plaint — See CiV. Pro. CODE, 1908, s. 99, 
A.W.N. 1881. 121. 

Amendment of— Finality of appellate order 
oonOrming order of-Revision— Appeal-Sce 
CIV. Pro. Code. 1908, ss. 106. lOl. O. XLIII 

p.lv ^ 

Amendment of —Application too late— Dis- 
cretion of Court —See CIV. Pro. Code. 1909 

0 I. rt. 8 (2). 10 (2-, (31. (5), II. A.W.N. (1905)’ 

00 1 

n 10 (1). 

7 M.L.T. 185 = 33 M. 115 = 5 Ind. Cas. 931. 

See Civ. Pro. Code. 1909, O. I. rr. 8 (2). 
10 (2). (3). (5). 11 A.W.N. 1881, 140. 

Suit by wrong person a.s plaintiff — Amend- 
ment of -See Civ. Pro. Code, 1909. O I 

10 C.W.N. GG2=’ 

on (j. G57. 

Amendment of — See CiV. Pro, CODE. 1903. 
O. II, r. 3, 3 S.L.R 108 = 4 Ind. Cas. GOO. 

S' e CIV. Pro. Code. 1908, 0 III, r. 4. 
o. Xir. r. 21. 5 C.W.N. 81G. 

Of Dlaint-Powers of Court- See CiV. Pro 
Code. 1908, O. VI. r. 17. 10 M.L T. 116. 

Amendment of plaint— See CiV. PRO. 

^ 10 Bom. 

U.ti. o46. 

See CiV. Pro. Code, 1908, O. XIV, rr.l, 2 
and 5. A.W.N 1887, 247. 

1008,0. XLI. rr. 23, 
25, 8. 107 (2), O. XXII. r. 11, 17 M. 187. 

See CiV. Pro. Code, 1908. O. XLIII, r. 1. 

O. XLI, r. 23. 59 P.R. 1896. 

Company — Doseription of contributory — 
Balance under-8uic of contributorioa — Kvi- 

Q-InLu “7 C0.mi.anv- 

{) B'g5^°”™'‘^1’-WAOEItINO CONTRACTS, 

A « ft O A or substitution of platn- 

P. L R. 1905 = 49 P.R. 1905. 

Amendment of-Addition or substitution of 
piaratiffa See Contract— MISCELLANEOUS, 
28 P.L.R. 1905 = 49 P.R. 1905. 


Plaint —continued. 

3.— Amendment of Plaint— confinwed. 

Suit for recovery of debt— Amendment of 
plaint into suit for partnership accounts— Not 
permissible— See CONTRACT ACT. ss. 182 239 
240. 163 P.L.R. 1911. 

S. 53. Civ. Pro. Code, 1882 — Amendment of 
plaint in second appeal— See CO-SHARERS— 
SUIT RV CO SHARERS. 2 Ind. Cas. 77. 

Of plaint— Declaratory suit— Consequential 
relief— 5ee COURT FEES ACT. 1870. sch. I 
art. 17, 47 P.L.R. 1911 = 1 P.R. 1911 = 22 P. 
W.R. 1911=9 Ind. Cas. 673. 

Of plaint — Conversion of suit for possession 
into suit for declaration that alienation was 
without necessity— See CUSTOMS — PUN.IAB — 
AliEaNation, 151 P.L R. 1910 = 8 Ind. Cas. 
558« 


See Declar.vtory decree. Suit for— 

Declaration of title, 26 C. 845 = 4 c.W. 

* 


Civ. I ro. Code. 1882, s. 53 — Suit for enforc- 
ing execution of muchilika— Amendment of 
plaint by addition of prayer for declaration — 

See Declaratory Decree, Suit for— 
Suits concerning documents. 12 m. 481. 

Declaration of mortgagee’s rights in land 
sold in execution of decree of third party, suit 
for — Amendiuenc of plaint — Specific Relief 
Act. 1877,8. 42 — See DECLARATORY Decree, 

Suit for-mescellaneous. 6 o C. 324. 

Suit for meredignity- S/finom— Amendment 
of plaint — See DECLARATORY DECREE SUIT 

FOR— Miscellaneous. 2 M.W.N. 353. 

S'ee Easement. 7 M.L T. 222, 

See Ejectment, suit for, lo B. 451. 

Plaintiff suing on a promissory note in favour 
of himself and others added as defendants— 
Plea that bo alone not entitled to amount 
claimed — Plaintiff allowed to amend plaint— 

See Execution of Decree— Miscellane- 
ous, II o c. 225. 


Extent fo wi.ifh plaint can he amended — 

See Guardian - General. 86 P.W.R. 1910 

==7 Ind. Cas. 505 = 213 P.L.R. 1910. 

Hindu joint family — Mortgage of family pro- 
perty by father— Suit by mortgagee — Decree 
against father- Interest and costs — Liability 
of son — Issue on one aspect of case — Subse- 
quent amendment of plaint, if can be allowed 
— 5ee Hindu Law— ALIENATION, 12 B. 431, 

Amendment of —Not asked for in the first 
Court but asked for in the High Court ought 

not to be allowed — See Hindu Law 

IMPARTIBLE ESTATES, 36 C. 481 = 13 C W N 
838 = 2 Ind. Gas. 290. 

See Hindu Law— Partition, is b. 6II. 

Of plaint— Powers of Court under the now 
CodQ-See Indemnity, (1912) M.W.N. 37. 

S. 53. Civ. Pro. Code. 1882— Case inconsis- 
tent with pleadings not allowable — See 

iN.iuNCTiON— S pecial Cases. 5 N L R. 67 

= 2 Ind Cas. 211. 
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P/a /n/— continued. 

3.— Araendment of Plaiat — contimted. 

See Issues ~ additional issues. 5 C. 

64 = 4 C.L.R. 353. 

See JOLNDER OF CAUSES OF ACTION. C B 
266. 

See Jurisdiction— Causes of jurisdic- 
tion. 17 B. 466. 

See Jurisdiction of Revenue Courts 

81 P.R. 1904. 

See Limitation act, 1908, s. 3, 2 A. 832. 
6 W. R. 39. 

See Limitation act, 1908. s. 5, i6l P.R. 
188d« 

Failure to mention receiptas ground of exemp- 
tion from Jaw of limitation — Plaint whether 
allowed to bo amended in revision — See LIMI- 
TATION ACT, 1908. s. 19, 8 M L.T. 199 = 7 lud 
Cas. 797. 

Indian Companies Act. V[ of 1882, s. 744— 
Plaint put m by official liquidator— Amend- 
ment 0! plaint as regards de.scription of plaintiff 
“—Expiry of limitation prior to amendment — 
See LIMITATION ACT. 1908. s. 22, 18 A. 198 
F.B. = A.W.N. 1996, S^b. 

Of plaint — Test — Discretion — See LIMITA- 
TION ACT, 1908, arts. 65, 115, 120. 12 C.L.J 
423 = 8 Ind. Cas. 788. 

Amendment of — In second appeal — Con- 
version o( suit of one character into one of a 
difierent and inconsistent character — When 
amendment may not be allowed— LiMITA 
TION ACT. 1908. arts. 120, 144. 1 C.L J. 73. 

Suit in the name of an alleged minor by 
next friend— Minority disproved— Amendment 
of plaint — Suit by next friend when plaintiff 
not a minor an irregularity — See MINOR 

Suits by and against minors. 7 o.C. 234. 
See Misjoinder— of Parties, 8 M. 361. 

Of plaint— De /ncfo marager “instead of 
executor”— Whether characterof suit is changed 
— MOHUNT, 7 Ind. Cas. 161. 

Of plaint in second appeal — See MORTGAGE 
—Redemption. 7 a.l.J. 82i = 7 Ind. Cas. 
115 = 32 A. 651. 

See Mortgage— Miscellaneous, 134 

P.L.R. 1901. 

* 

Amendment of, in appeal — Practice— See 

Multifariousness, 5 M.l.t. ii7 = i9M.l. 
J. 102. 

See Negotiable Instruments— Pro- 
missory notes. 9 B.L.R. 441 = 18 W.R. 
424. 

Of plaint according to decision of appellate 
Court — Appeal from order— Estoppel — See 

Partition— SUITS FOR Partition 10 Ind. 

Cas. 463. 

Setting up case inconsistent with — See 
Pleadings, 8 O.C. H6. 


Plaint — continued. 

3.— Amendment of Plaint— concZuded, 

In suit for declaration, amendment of, into 
, one for possession — Suit of inconsistent charac- 
ter— See Pleadings, 2 N.L.R. 79. 

See Pleadings. 55 P.R. I868. 

Application for amendment of plaint— 
Revival of claim abandoned in excess of juris- 
diction— Practice and procedure, 
1 C.W.N. 32. 

Amendment of, after hearing arguments in 
appeal- Suit brought on one ground — Decree 
on another ground — See PRACTICE AND 
Procedure. 11 Bom. L.R. 237 = 34 B. 244. 

Of plaint, whether a question of procedure 
— Change in law of procedure — Effect — See 

Practice and Procedure, 13 0. C. I5i=^ 

6 Ind. Cas. 1015. 

See Pre-emption— Right to pre-empt, 

7 A. 860 = A.VV.N. 1885, 247. 

Pre-emptur not suing for entire property, be 
is entitled to pre-empt — Defendant pointing 
this out in his plea — Plaintiff persisting in his 
partial claim —Amendment of pUint — See PRB* 

EMPTioN — R ight to pre-i:mpt, 10 P.R* 

1909 = 24 P.L.K. 1909 = 1 Ind. Cas. 397. 

See Registration act, 190S, s. 77, 9 M.L, 
J. 107. 

See SALE— Sale for arrears of REVE*' 
nue and cess — Miscellaneous, 5 B. 73 

Omission to seek further relief when such 
relief is possible — Duty of Court— Amendment 

of— S pecific Relief act, 1877. s. 42, 128 
P.R. 1907. 

Plaint originally correctly framed — Subs®- 
quont amendment owing to unfounded objection 
defective — Suit dismissed -Restoration by app^P 
late Court— See SPECIFIC RELIEF ACT, 1877, 

8. 42, 8 C.L.J. 485. 

Amendment of — Prayer for injunction — D©' 
claratory suit— Amendment prayed for too late 

—See Specific Relief act, 1877. s. 42, 29 
B. 19. 

•See Specific Relief Act, 1877, s. 42, 26 
A. 215 = A.W.N. 1903, 236. A.W.N. 1900, 172. 

Of plaint, under what circumstances, may 
be allowed— See TRANSFER OF CIVIL C.ASES, 

28 M. 600. 

Suit for rent— Damages for breach of agr©©* 
ment to take on lease — Inconsistent claim*^ 
Amendment whether allowable — See TRANS' 
FER OF Property act, 1892, s. 107, ii 
Cas. 849. 

Suit for rent only— Amendment — Use a^ 
occupation— See TRANSFER OF PROPERTY 
ACT, 1832, s. 107, 11 Ind. Cas. 863. 

See Variance between pleading and 
PROOF, 9 B.H.C. 1. 
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Plaint — continued. 

4. — CoDstructioD of Plaint. 

{'l)-^Pleadings in Indian Courts, constTvctxon 
PJesdings iu Indian Courts must, not be 
^nstrued with the same strictness as those in 
English Courts. ‘Allowance must be made 
for a very inaccurate mode ol vetting forth the 
claims ot persons, and the answers or defences 

to them.” A defendant should not be held to 

have admitted every allegation in the plaint 
which he has failed to traverse, NATH \ 

Singh. 6A. 406 = A.W.N. 
1884, 140. {)il W.R. GO. R.} 

<21- Constrtiction of Indir.n pleadinqs.^ 
Issues—Act X\Il of 1873 — Nawab Nazivi of 
A/oorsWrtbatf. — Pleadings in Indian Courts 
Bhould not be construed with the same strict- 
ness as they are in the English Courts. (/? 

6 A. 40G = 4 A.WN. mo.] Paniesareiiot 
bound by an opinion of ibe Court on a matter 
not in issue, in the same manner us if the 
Judge bad decided an issue formally and pm- 
pe.ly raised before him. Act XVII of 1873 
was not intended to deprive the Nawab Nazim 

of Moorshedabad of any rii<bt of appeal to the 

High Court which he had before it was passed. 

HIS Highnkss the Nawah Nazim of 
Bengal v. amkao Begam. 2i W.R. 59. 

tiee Relief. 2 B.H.C. 176. 

5.- Form and Contents of Plaint. 

(D— Plaint showing good cause of action— 
Oround for dismissal of suit. — It a plaint dis- 
olotes a cause of acuon. a Judge on appeal 
ought not to dismiss the suit, on the ground 
merely of delect m the allegations in the 
plaint. KaSEI'INAU'ITI MoOR v. ReE.JOON- 
ISSA. Marsh. 198 = 1 Hay 467. 


Plaint — continued. 

5.— Form and Contents of Plaint— conf</. 

When fraud is charged against the defendant 
»t IS an acknowledged ruleof pleading that the 
plaintiff must set forth the particulars of the 
fraud which he alleges. With regard to Iraod, 
general allegations however strong may be the 
words in which they are stated, ate insufficient 
even to amount to an averment of fraud of 
which any Court ought to take notire. {F. 
18 B. 144. 19 B. 693, 36 C. 134= 13 0.W.n! 

ll; ® lo.c. 

w X. ® C.W.N. 91, 3 L.B.R. 100, F.B., 1, C, 
V.N. 167, 2 N.L.R. 49.] Iti disposing of ii 
case upon tbe defects of the plaint as uot 
."ettirig forth a good cause of action, the Court 
ought not to dismiss the suit, but it ought, in 
the terms of s. 53, to reject the pl iint. if it did 
not allow an ainendment as authorised by that 
section. Ttiat. according to s. 56 of the Code 
would enable ihe pUin.iff to present a fresh 
plaint in respect of the same cau.se of action, 

If be found himself in a poMtion at any future 
time, to inako averments which would give 
relevancy to his action. GUNGa Nakain 
( lUl’TA V. TILUCKUA.M CHOWDHKY 15 C 
333 = 15 I A. il9, P.C. [F., 2 L.Ii.H. 4.] 

iC)— Paper r,ferred to vi plaint.— A paper 
TQievtid to in >t plaint is not a part of tho 

plamL TOUI/roN v. GWVTHEK. Bourke 
0. C. 273. 


(D— Schedule to plaint— Statement of cause 
of acliott. The schedule appended to a plaint 
cannot disclose a cause of aciion not revealed 
in the plaint. MUZHUK HossAIN v. DiNO- 
HONDO Sen. Bourke O- C. 8 = Cor. 94. 
Luckey .money DO.SSEE V. Khettek Coo- 
MAltY Dossee. 2 Ind Jur N.S. Il7. 


(2) Plaint not showing when cau.se of 

action arose- Limitation.- The face of a’s 
plaint not showing when thecau.se of action 
arose is ground for rejecting the plaint, but no 
ground lor finding on the trial that the suit is 
barred upon an issue raised «s to limitaiion. 

kallynautii Shaw v. Ra.ieehlochun 

MOZOOWDAH. 2 Ind. Jup. N. S. 343. 

Plaint Pleaamg — Cause of action— 
"^Limitation. — A plaintiff must show on the 
lace of hifl plaint that his cause of action ac- 
crued within the period of limitation ; and if 
bis case be based on an assignment, ho must 
mention the fact of assignment also in tho 

W R 47 Gihhon, 21 


/ Code, : 

ft *'•3, new Code) — Exemption / 

lynilalxon law —A plaintiff cannot take ad' 
tageofany ground of exemption from lin 
tiou which ho has not pleaded in his nla 

AlUgations of fraud — General all 
Itons Civ. Pro. Code, ss. 50,63, 66-Ph 
not setting forth goodcauseof aciion- Dnmi 
Of SUM — Rejection or amendment of j.lain\ 

0. VII-84 


(8l-^cf VIII of 1859. s. 26-Error tn plaint 
in date of cause of action— Plaint to be allowed 
to be amended — Procedure. — In this case, the 
suit bad been disIn■^-od after the plaint had 
beeu admitted and lojjisterod and the issues 
had been fixed, on the sole ground that the 
plaintiff failed in his plaint to state fbc date of 
dispossession of the End in suit The High 
Court set aside tho proceedings and remanded 
the case to the first Court for trial on the 
merit’-*. If the lower Court meant to proceed 
on the ground that the plaintiff had stated a 
wrong cause of acuon. not stating tho date of 
accrual of what they consider as the right cause 
of action, namely, the dispossession from 
the land, still, tho suit ought not to have been 

disnn.sscd summarily wifhout trial. The pro- 
per course, in cases wln-ro there isinoomplete- 
nees or error in tbe plaif.r, capable of remedy 
IS ro allow tho plaint to be amended. But it 
13 quite irregular, on such ground, to dismiss 
a suit after the parties have been arrayed be- 
fore the Court and the trial proceeded with, 

Rajah Sheohaj Singh v. nuh Khan, 7 N. 
W. P. 354. ’ 

[0)-Procedure in case of irregularity in form 
of plaint— Civ Pro. Code, 1859. s. 26, cl. b— 
Amendment of plaint— U a plaint be drawn 
Dot in accordance with the provisions of cl. & 
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s. MU. Act VIII of 1359, the plaintiff ought to be 
allowed toamendthe pUint wiiuout the suit 
bciog , 1 ’. once dismissed. HISSUNDEN Nara- 
IN SHaHEE V. GUNGERKISEN SHAHEE 2 

Hay 351. 

(lOi — Contents of plaint — Civ. Pro. Code, 
1859, .vs. ‘^6. 27.— Under s. M6, Act VIII of 
1359, the plaint is intended to be a statement 
of lacts, and not merel)' a prayer for relief. Tbe 
words ‘'cause of action ”in that section, as 
distinguished from the “ relief sought for” aud 
the subject of the claim ” mean the grounds 
entitling the plaintiff to tbe remedy he steks. 
HUKCHURN boss V. HAZAREEMULL, 1 led 
Jur. O.S. 12. 

jlD—Onfective plaint— Suit not liable to dis- 
missal — Trial of real issues on merits. — Tbe 
words of the plaint in this case, tiken strictly, 
charged tbe defendauts with having put the 
plaintifl’s title in jeopardy merely by re.ison of 
having procured a decree in tbe Collector’s 
Court, and the lower appellate Court found 
that the aecree of the Collector in no way 
damaged the plaintiOs’ rights. Under tbe cir- 
cumstances of the ca^e it was held that the 
Judge ought not to have dismissed the suit 
without entering upon the merits of the real 
issue between the parties, namely, whether or 
not the piaintifls had the title set up by them. 
Which i>sue was tried in tbe first Court upoi! 
the e\ideuce adduced by both parties. Also, as 
appeared on tbe face of the judgment of the 
lower appellate Court, <;ven it the decree of the 
Collector did not do anything to affect the 
plaiuiifis’ title, still the conduct of the defen- 
dants in ihe -ur-e of the suit put an obstacle 
in the way c-t the plaintiffs who were coiise* 
quently fully justified in bringing the pr^s-nt 
suit. GOEAM ALI CHOWDHRY v. FUTTICK 

ChunderBundopadhya, 10 W.R 460 [D 

12 W.R. 24. J * 

(12) — Pleadings^ Phini intentwnnlli^ ots- 
ewre.— If a plaint is intentionally indistinct 

and obscure, the Court is justified in refusing 

to give tbe plaintiff a decree upon it. M A HOMED 
HosSEIN v. PatUN. 20 W.R. 147. 

(13J— PZoinf, reiiirnof—Act X of 1359, s. 42— 
Technical defects— Amendment.— A suit under 
Act X of 1869 should not be dismissed afier 
the plaint has been admitteil and the parties 
have appeared, on such a ttcbuical ground as 
that the plaint does not specify the qumtity 
of land in the defendant’s possession, tor tbe 
plaint may be returned under s 42 or allowed 
to heam»*i.ded. SYED ReZA AH v. PURNAN 
AND CHUCKERBUTTY, 6 B.L.R. App. 84 = 

14 W.R, 474. [R.. 16 W.R. 810, F.B.] 

(14) — Plaint — Cause of action. — when a 
plaint discloses difierent causes of action against 
different parties, it is bad in law. and the suit 
is not maintainable. RANI SARAT SUND.ARI 
Debi V. SURJA Kant achar ji Chowohry 
2 B.L R. App. 53 C = ll W.R. 397. 


P/a/n/— continued. 
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(15) — No cause of action disclosed in plaint-^ 
Plaintiff not entitled to decree in the suit. — Ob- 
jection was taken on the score of misjoinder or 
rather on tbe ground that tbe plaint disclosed 
no cause of action so far as regards one of the 
plaintiffs. The High Court was of opinion that 
It ought to be allowed to prevail, tbat a decree 
could not. under the circumstauces, be passed 
in favour of tbat plaintiff aud that the suit 
therefore was, on tbat ground, liable to dis- 

miss-al. sreekant Roy Chowdhry v. kita- 
booddeen Sirdar, lo W.R. 49. 

(16) — Plaint — Erasure — Dismissal . — A fuit 
should not be dismissed solely on the ground of 
there being an erasure in tbe plaint. BABOO 

Hurryhur mookerjeb V, the Govern- 
ment. 1 W.R. 87. 

(17) — Ambiguousplaini — Claim under several 
rights. — A plaint chat is amoiguous is bad iQ 
form. Where a party claims under two several 
rights, he should state the fact distiocily tbat 
the adversary may have due notice, and the 
Court be enabled to raise the proper issue, 
LALLA PURIAG DUTT V. SHAIKH BUNDEH 
HOSSEIN. 15 W.R. 225. 

(18) — Suit — Plaint not sufficiently distinct— 
Dismissal of suit in appeal.— A suit should not 
be dismissed at tbe stage of the proceedings in 
regular appeal (or want of sufficient distinctness 
in the plaint, but such defect may be cured by 
examining the plaintiff or hts pleader on tbac 
point. JUGMOHUN TEWAREE v. BUEDEO 
NAlCK,3Agra 162. 

(19) — Mortgage of very early date— Mortgage’ 
deed not forthcoming — Mis statement of date of 
mortgage in suit for redemption — Effect o/.^ 
Where a mortgage was effected many years ago 
and tbe mortgage-deed was not fortbeomingf 
and tbe parties to it were dead, a suit for 
redemption should not be dismissed on tbe 
ground that the plaintiff in bis plaint bad 
uiis-stated the date of tbe mortg-ige-deed. 
Laeea DAIBEE PEKSHAD V. behabeb 
Laee, 3 Agra 33. 

(20) — Construction of plaint. — A plaint should 
not to be construed literally, but accoc^ing to 
the meaning of the plaintiff- MBS SOPHIA 
INGEIS V. RAM SiNGH RAJAH, W R. F.B. 

159. 

(21) — J/aZicioua prosecution — Pleadings — 
Malice - Reasonable cause — Refection of plaint 
Amendment — Practice — Cause of action— Ro~ 
frrence to f.ictsnol in plaint— Power of Court-^ 
Damages Measure of — Amount to be fixed m 

— Plaintiff brought a suit for malicious 
prosecution against tbe first defendant who bad 
prosecuted him unsuccessfully, and against the 
second defendant, the Subordinate Judge at 
Broach, who had granted sanction to prosecute 
the plaintiff The plaintiff did not hitnself 
aver, anywhere in the plaint, that the chargo 
was made against him by tbe first defendant 
maliciously and without reasonable or probabW 
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5.— Form and Contents of Plaint -confd. 

oauso. orthac tbo sanction for the prosecution 
was Riven by the second defendant without 
reasonable or probaole cause. Held, that it was 
proper to reject the plaint. No amendment 
of a plaint can be allowed when there has been 
long delay and when there are no sufficient 
grounds for it. In order to determine me'-ely 
whether or not the plaintiff made out such a 
prima facie ctuse of action as rendered his 
plaint admissible on the file, the Judge ought 
not to refer to documents and facts neither 
mentioned m, nor annexed to. the plaint, nor 
ascertained by interrogation of the plaintiff by 
the Judge. In every suit for damiges for 
inalicious prosecution, tbs plaintiff should name 
the amount of damages which he ought to re- 
cover as compensation for the injury of which 
be complained. GIUDHAULAL DayaLDAS v. 
JAGANNATH GIKDHAKUHAI. 10 B.H C 182. 


damages— Pleadings -Slandei 

U^ensive layiguacje- — In thJMCOuutry, pLunti 
must state the relief sought for. the buhjoct oi 
the claim, the cause of action and when i( 
accrued. lu suits for damages for injury done, 
the nature of the injury ought to bo set out. 
liut the strict rules of English law do not 
apply to plaints in this country. Where a plea- 
der was told by the defendant that his firhet 
hau taken a bribe when tie was acting as a 
village puuchayat, and the pleader thereupon 
resented the remark and warned the defendant 
they,, if he repeated the insult be would bo 
obliged to take legal steps against him. and the 
defendant thfreupon used grossly offensive 
language against theplaintiff. held, that the 
pairitiff was OMiitled ki damages. MOHRSH 

^JOOKEIt.FEE V- HaMDHUN PAL. 

ini.R* 248« 

{‘2S)— Pleadings— Suit for contTibution.--ln 
a suit lor contribution, the plaint mui-t dis- 
tinctly set forth the amounts duo by each 
of the parties sued. If the plaint is defective 
Jn respect of these particulars, it must be reject- 

«d. Bholanath Chatteimee V. INUUU 

OHAND DOORGAH. 14 W R. 373. 

Partnership suit— Frame of suit—Sch. 
IV. form 113. The pi tint in a partnership suit 
must he framed on the lines of form 113 of the 
Civ. Pro. Code and the accounts taken as pr.tv- 
ed therein. Ram CHUNDER SHAHA v. 
MANICK CHUNDEU BANIKYA. 7 C. 428 = 9 C 
L.R. 157. [R.. 3 A.W.N. ‘220.] 

(25) — for amount found due on taking 
unsettled accounts - Valuation for jurisdictional 
^rposes- Court Fees Act (VII nf 1S70), s. 7,— 
Under 8. 60 of tbo Civ. Pro. Code. 1882. if a 
plaintiff seeks the recovery of money, the plaint 
must Slate the precise amount, so far as the 
case admits, while, in a suit for the amount 
which will be found due on taking unsettled 
^omints the plaint need only state approxi- 
mately the aoioum sued for. As in the former 
instance, the precise amount, so in the latter the 
approximate amount stated in the plaint, must 


5.— Form and Contents of Plaint— confd. 

be taken to be the amount or value of the sub- 
ject matter of the .suit for purposes of jurisdic- 
tion. Khushalchand MULCHAND V. N \G- 
IN-DAS MoTICHAND. 12 B 675. [ft.. 18 B- -lO 
lb B. 100 : D., 20 B. 265.] 

{iO}— Plaint, form uf— Frame of suit-TreS’ 

pass.— Where the owner of a tank wi.shes lo 
bring a suit against :i person for fisbing in the 
tank without ui3 permission, the plaint ^houU 
bo framed for the recovery of damages for tres- 
pass. and should not bo based on an alleged 
dispossession by reason of the dolondants fi^h- 
, ing in the tank. LUCKIMONI DasI v. KORUNA 
, Kant Moituo, 3 C L.R. 509. 

(27)— Cmif Procedure Code, s. 50 -Inconsist- 
ent cause of action . — Where the gist of the 
plaintiff’s charge against the defeiio.int is that 
he has never executed a sale-deed lu :ho defend- 
ant s favour, and that the document set up by 
him IS a forgery; it is not competent to the 
plaintiff to combine with this charge, as an 
alternative, the wholly mconsistortcharge that, 
if he did execute the document, n > coasidera- 
Liou was received by hun. or tuat fraud was 
practised on him. IYappa v. Ramalak- 
SHANNA. 13 M. 549. [Di5s.. 18 A. Iao ; ft., 8 

Bom. L.K. 021. 1 O.C. 175 J 

I {'l•^)^lnconsxstentrelie1s prayed for inplaint, 
no ground for dismissal of sult.—^ Court has 
no power to throw out a suit merely on the 
ground that, in its opinion, the plaint sets up 
two inconsistent causes in the alternative The 
fact of the plaintiff’s having come iij with lu- 
consisient allegations might militate ag.iiost 
his succeeding in the suit. But a Court snouid 
not on this ground alone dismiss ihcsuit there 
being nothing in ihe Civ. Pro. Coou, empower- 
ing me Court to reject such a pLint. JiNO v 
Manon, 18 A. 125 = A W.N. 1896. 1. (13 M 

(m)— Goods supplied to the member of a non- 
proprietary club — 6'uft m the name of the Secre- 
lary alone.— Aa action to recover the price of 
goods supplied to lo- mb.T of a non proprietary 
club or oil his resp.jusiuility, cannot be brought 
in tbo name of the Secretary, as the gjods 
belonged to the duo. and not to the Secretary 
Michael v. Briggs, 14 M. 362, 

(30) Club— Rights and liabilities of Secre- 
tary.— Tha Secretary of a social dub cannot bo 
sued per.sonally. unless he aoc pis a personal 
liability for tbo goods delivered to the former 
Secretary for the use of the ciuo; nor can the 
club be sued through its Secretary THE N 

W.P. CLUB v. SADULLaH. 20 A. 497 (P ii 

A. 346.J Li'-.ai 

{3h-Plaint, form of-Suit by Company— 
Misdescription of plaintiff-Civ. Pro. Code, 
iooi, s. 4.36— Zndinn Companies Act 18‘<2 
s. 41— A suit, wherein the plaintiff was des’ 
cribed lo the plaint as tbo manager of a limited 
Company, but the claim was on behalf of the 
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Company, and there were several allusions in the 
body of the plaint to the “ plaintiff-CompaDy.” 
was, in the absence of proof of the registration 
of the Company under 8 . 41 of the Indian Com- 
panies Act, and in the absence of any suggestion 
that the Company was authorized to sue or to 
be sued in the name of an ofiicer or trustee, held 
to be badly framed and liable to dismissal. 
S. Cambell v. J. a. Jackson, 12 C 41 TD 
30 C. 103 : R., 103 P.L.K. 1902.] 

(32) — Indian Cornpanies Act (VI of 1982), 
5. 144— Saif by Bank in liquidation. Bank the 
proper plaintiff in — Amenainent of plaint — Ciu. 
Fro. Coae, s. o3. — This suit, brought on behalf 
of a Bank in liquidation, was instituted, as set 
^rth in the plamc. by the •' Official Liquidator. 

Limited, in liquidation, plain- 
tin, and the plaint was subscribed and veri- 
fied in the same manner. Held that the Official 
Liquidator had no locus standi to institute the 
sun which should properly have been brought 
by the Bank itself, and that the suit was liable 
to be dismissed on the ground that the form of 
the suit was wrong. Where an Official Liqui- 
dator sues lu the name and on behalf ol a Com- 
pany, it IS not the Liquidator himself but the 
Company represunied oy him, that is really the 
plaintiff, and where such a suit had once beeo 

wrongly instituted lu his name instead of that 
of the Company, the error cannot be cured by 
an amenomeut of the plaint under s. 53. Civ. 
Pro. Code, Miioe suco a course would result in 
the substitution of a persv.n, who had never 
figured as pUiniiff in the suit, in place of the 
person by whom it bad actually been brought 

Gulam Muhammad v. The Himalaya 
Bank, limited. 17 A. 292 = A. W N. 1895. 81. 
[Overruled, 18 A. lOi, P.B.; R., 3 Q.C. 347 J 


(33)— Ciu. P/o. Code (lSo2), s. 435 ( = 
0. XXIX, r. 1, titw Code} — Corporation — I'^uif 
by unincorporated society, form o/.— The corpo- 
ration couiemplated by tbe Civ. Pro Code is 
a corporation as known in English Law, i. e. 
a corporation created with tbe express consent 
of the Sovereign or of such aniiquity that the 
consent of the Sjvercign may be presumed. 
In a suit by an unregistered company, the 
names of the members of the company must be 
disclosed. If this is not done, and if ihe 
Society is neither a corpora' ion, nor a company 
authorized to sue or db sued in tbe name of an 
officer or of a trustee, so as to make the provi- 
sions of s. 4^5, Civ. Pro. CoJe, applicable, the 
plaint is a bad one and tbe suit is liable to be 

dismissed. Panchaiti AKHara.&c. v. Gauri 
KUau. 20 A. 167 = A W.N 1898, 7. (8 W.R. 
43. 16 A. 420. 6 A. 294. R.) 

(34) — Unregistered Company, suit against — 
Form of swif — Addition of parties after txpxry 
of limitation against them.— la the case of 
unregistered Companies, the proper course 
would be to sue the individual members thereof, 
in tbe same way as tbe iodividual members cf 
any other firm, not being incorporated or . 
zegistered, would have to be sued. A mere | 
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statement in the plaint that the plaintiff did 
not know of what, persons the Company in 
question is composed, does not entitle him to 
sue the Company. (20 A. 497, F.\ 8 W.R.C-R. 
45, Cons.}. Where a suit was brought against 
an unregistered Company, and the plaintiff 
applied at the time of hearing for an amend- 
ment of the plaint by adding the names of 
such of tbe persons as ho could ascenam, and 
tbe suit was barred by limitation at that time 
as against such persons, the amendment was 
refused. GANESHA SiNGH v. MUNDI FOREST 
COMPANY. 21 A. 346 = A. W.N. 1899, 123. 

(35) Unregistered Company, person not 
hyiowing names of members o/^ competent to sue 
Company by its name.— The plaintiff in an 
action against a Company not incorporated or 
registered, who is not aware of the individual 
members of whom tbe Company is composed, 
can use the Company by the name under which 
they carried on business and contracted with 
him. In such a case, ho will have to state in 
his plaint his inability to give any betterdes- 
cripLion. KOYLASH CHUNDER ROY v. MR. 
Edward Ellis. 8 W.R. 45. [Not F. 2i A. 

346 = 19 A. W.N, 123; R . 20 A. 167 = 18 A.W. 

N. 7.J 

(36) — Summons, service of — Suit against 
/irm,— In a suit against a partnership firm, the 
names of the members of tbe firm should be 
mentioned in the plaint, and the summons 
should be served personally on them or any of 
them if they or ho resided within the juris- 
diction. YEKNaTH B.VH.i.Il V. GULAD- 

chand Kahan.ii, 1 B.H.C. 85. 

(37) — Frame of suit — Suit against corporate 
body — Saif against agent, —A suit against a cor- 
porate body, not lirought in its corporate capa- 
city, hut through an agerit, is bad in form. 
NUBEEN CHUNDER PAUL V. CECIU STE- 
PHENSON, 15 W.R. 534. 

(39)— ..dcf Vlir of 1859, S3. 26. dZ-Corpora^ 
lions. — A corporation must sue and be sued in 
its corporate name. S. 26. Act VIH of 186^>i 
points out how a corporation is to be described 
in the plaint and s. 63 points out how process 
is to be Served on a corporation. RaMDAS SEN 
v. The Collector of moorshedabad, 

2 B L.R S.N. 6 (a) = 10 W.R. 366. 

(39) — by minor — Improper form of 
plaint ~ Effect. — A suit brought by a widow 
for herself and as guardian for her minor 
daughter, and not as for herself and her minor 
daughter by herself as next friend, was held 
not badly framed, the objection not being fatal, 
as no one was misled or injured by the impro- 
per form of the plaint. ALIM BUKSH FAKIR 
Jhalo Bibi, 12 C. 48. [R., 14 C. 754.] 

(40) — Jef IV (B.C.) of 1870. s. 59— Suit by 
managpr— Form of plaint — Amendment- 

— Court of IVards. — A suit broueht by minors 
through tbe manager of their property as oext 
friend must strictly follow the form prescribed 
by Act IV of 1870 (B.C.). Where the plaintiff. 
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describing himself as the manager of the estate 
of certain minors under the Court of Wards, 
sues to set aside deeds constituting a mortgage- 
transaction upon the minors’ property on the 
ground that the widow who made them had no 
power to create such an encumbrance, the 
plaint being on its faje oue in which the 
manager himself is the plaintiff, the Court 
cannot alter this plaint so as to turn the suit 
into a redemption suit on the part of the minors, 
and to give them a remedy which has not been 
asked for even alternatively by the terms 
of the plaint. JOYUAM LALL MAHTOON v 
Stewart. 20 W.R. 453. 

(41) — to recover property as adopted sons 
of widow— Immtdxale cause ot ocfiou.— Plaintifi 
Buod to recover a share in certain property, of 
which they had been dispossessed by the defen- 
dants alleging that they were the adopted sons 
of a Hindu widow after whose death they had 
been in possession of the same. Held that all 
that the plaintiffs had to prove was that the 
widow held possession of the property in her 
own right and thit. from the time of her death 
to the date of dispo-session, they had held pos- 
session of the property as her adopted sons ; 
and that there was no necessity for them to 
explain how the property came to the widow, 
as they were only bound to state their immedi- 
ate cause of action Chutturdharee Lall 
V. Mussamut Parruty Kowar, 12 W R 
120 . 


(42) Act XX of 1864, s. 19— 

Misconduct— H^asie of minor's estate— Plaint, 

contents of . — Every plaint, under s. 19 of Act 
XX of 1864, should spe-'ify either some one or 
more acts of m'Bconduct on the part of the 
administrator in his office or should state some 
reasonable ground for supposing that he is 
about to waste the estate of the minor. Da.MO- 

DARDss Manicklalv. Utamaram Manick- 
LAL, 10 B.H.C. 414. 

(43) — Ptifnee right— Suit for declaration that 
putnee is invalid — Pleadings. a suit for a 
declaration that an alleged putneo tenure is 
iiivilid, the plaintiff must make the allegation 
unimbiguoustv in the plaint. SHARADV 
Peushad Mullick V. Roy Dhunput 
S iNQH Bahadur. 19 W.R. 219. 


1441— Acf X of 1877. ss. 50. 61 and 52— Des 
criplion of parlies — Verification of pleading.— 
According to s. 50 of the C )do of 1877, th. 
aesonption of the plaintiff as residing a 
Cbitpf>ro road in CilciUt^ in not suflioient ; no 
18 it sufficient to describe the dofondant a: 
formerly of Oilcutta without alleging that th< 
plaintiff has been unable to ascercaiu his place 
of residence more dcQnitely. When the plainl 
itself docs not state anything as being alleged 
upon information and belief, while it is quite 
clear that matters are stated in the plaint 
which are not and cannot bo of personal know- 
ledge. then the voriflcition is bad und^r s 52. 
BIREE SOLOMAN v. ABDUL AZIZ. 4 C-L.R. 

* ‘*18 = 4 A.L.J. 392 = 1007 

A.W.N. 112 ; D., 25 A. 48.] 
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(45)— Ciy. Pro. Co'ie. s. 26. intent of -The 
omission of Honourable. Maharaja, etc., no mis- 
naming. — The plain intent of s. 26. Civ. Pro. 
Code, is to secure the definite statement of the 
subject and object-matters of the litigation, and 
the words “so far as they can bo ascertained” 
were not intended to compel a plaintiff to insert 
every name and title to which the defendant 
may conceive himself entitled. The omission 
of the titles “ Honourable.” “ Maharaja”, in a 
plaint does not constitute such a rais-naming 
as to justify the dismissal of the plaint. 

Zamindar of Borrily’ V. Zamindvr of 
VIZIANAGRAM. 3 M H C. 31. [Overruled 
12 B.L.R. 443. P.C.] 


I m- Description of Properly— Indistinctness 
of boundaries— Civ. Pro. Code. 1859. s. 26 .— 
The indistinctness of boundaries is, under Act 
VIII of 1859, not a cause of non-suit. JanO- 
KKE CHOWDHHANEE v. DWARKANAUTH 
CHOWDHRY, 1 Hay 595. 


(47) — Boundaries not mentioned in plaint. 

Where the object of a suit is to prevent the 
infringement of plaintiff’s rights over certain 
lands, the boundaries of the lands should be 
given in the plaint. A.IOODHIYA LALL v. 
Gumani Lall. 2 C.L.R. 134. (/;., 26 c. 845 

= 4 C.W.N. 162.] 


(48) — Onttssion fo give boundaries in plaint — 
Decree — Execution. — The more omis'^ion to give 
the boundaries or other specifications in the 
schedule annexed to the plaint will not exclude 
from the operation of the decree matters which 
are by name strictly claimed in the plaint and 
referred to as such in the decree, and which 
do not need anv further specification. SHIR 
Narain Baneh.iee v Ram naral'4 Lush- 
KUR. 20 W.R. 142. 

(49) — Defective plaint— Boundaries not sveci- 
fied— Amendment of p/ainL — Where a plaintiff 
does not specify the bound iry of one of the 
several plots of land claimed, ho should be 
required to amend his plaint. JONAR ALI 
MOLLAH V. GOLAM ASSAD CHOWDHRY. 
21 W.R. 187. 


(.50) — Rent —Suit for enhancement — Misre- 
presentation of area and boundaries— Dismissal 
of suit. — If, in a suit for enhancement of rent, 
the plaintiff altogether misrepresents the area 
and boundaries of the bolding, excluding land 
in the tenants’ possession and specifying land 
not in their occupation, it vitiates the plaint 
and renders the whole suit liable to dismissal. 

T.auinee Churn S.annv.al v. Mohima 
C nuNDER Shah, 22 W.R. 426. 


(51)— Cjyif Court— Jurisdiciion—Act XI of 

1859, SS- 11, 54 — Sale of share m aymah estate 
— Suit by purchaser to reaver share purchased 
by him— Civ. Pro. Code, 1859. s. 25 -Description 

of property-Identiiicattnn-‘Boundaries — Plain- 
tiff had purchased at a Government sale for 
arrears of revenue the share of a person in an 

aj/wah estate. Previous to the sale, the other 
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sharers had applied under s. 11 of Act XI of 
1869 and made a separate account of their 
smarts with the Collector. In a suit bv the 
purchaser to recover possession of the lands in 
the occupation of the sharer whose rights and 
interests he had purchased, the other sharers 
contended that the plaintiff was in possession 
cf the lands purchased by him. Held that, as 
the other sharers had already become separat- 
ed from the defaulter, the suit was not one for 
partition and consequently the Civil Court 
had jurisdiction to entertain the suit. Under 
s. *25, Act \III of 1859, all that was necessary 
for the plaiutiQ to do was to describe the 
property in such a manner as might suffice 
for its identification. It was not abs'lutely 
necessary that the boundaries should be set 
forth, provided the land could oilierwise be 
identified. MEEK AFTABOODDEEN v. SHUM- 
SOODDEEN MULLICK, 18 W.R. 461. 

(52) — Suit for rent — Miadescripixon of tenure 

— Claini how ulJecled.— Where, in a suit for 
rent, the plaintiff described his iote as " dur- 
mozirosi,'’' and the fumma-wassiUbakee papers 
showed him to be a ” viourosi ij^rodnr '' or 

dur-mourosi taluqdar." held that the mis- 
description, if any. was not sufficient to 
throw out plaintiff’s claim. BHOOBUM MOYE 
DOSSEE V. UUFFICK MUNDUL. 17 W R. 17. 

(53) do. Pro. Code. 1882, s.51 f = 0. VI. rr. 14, 
15^, 578 ( = s. 99. new Code) ^ Plaint not signed 
by plaxntij} or authorized agent— Plaint not void 

— Waiver— .iimndinent . — A plaint not signed 
by the plaintiff or his authorise.! agent accord- 
ing to the provisions of s. 61, Civ. Pro. Code, 
is not necessarily void, and such a defect can 
be waived by the defendant if the suit had been 
filed with the knowledge of the plaintiff, or 
can be cured bv ameuomeut at any stage of 
the suit, and under s. 578, Civ, Pro. Code, it 
is not a ground for interference in second 
appeal. IbepUintin the case purported lu 
be signed on behalf of the plaiutiffs, by au 
advocate who himself filed the plaint, and also 
by another gentlem.-m who purported to sign 
as “agent” lor the plaintiffs, who were a firm 
of foreign merchants, residing out of, but trading 
within, British India. There was nothing to 
show that this gentleman was a recognised 
agent of the plaintiffs within the meaning of 
9. 37, Civ. Pro. Code (1882). nor was there any 
power-of-attomoy in hie favour. The defen- 
dants r.aisod for the first time at the bearing 
of the second appeal an objection that the 
plaint was void ab initio on account of this 
defect. Held that the same advocate having 
conducted the case throughout, it must be 
presumed, in the absence of any finding or 
evidence to tbe contrary, that the suit was 
instituted and conducted throughout with tbe 
knowledge aud authority of the plaintiffs : that 
as there was DO suggestion as to this defect in 
the defendant's written statement, in the issues, 
the judgment of tbe Court below, and the 
defendant’s memos, of appeal in the lower 


Plaint —continued, 

3.— Form and Contents of Plaint— confd. 

Court as well as in the High Court, the defen- 
dant should be considered to have waived the 
defect; and that the defect fell within s. 578, 
Civ. Pro. Code, which prohibits the interference 
of the High Court with the decrees beloiv on 
the ground of any error, defect, or irregularity 
which affects neither the merits of tbe case 
nor the jurisdiction of the Court; and that, 
if it were necessary (which was not the Cise 
here) tbe High Court was competent even at 
that stage to direct an amendment of tbe 
plaint. Basdeo V. JOHN SillDT. 22 A, 33, 
F. B.=A. W. N. 1899, 172. (18 A. 396, 17 

C. 580, P. C.. R.-, A. VV. N. 1891. 152, A W.N, 
1894, 95, A. W.N. 1899. 65, 10 A. 240. D.) [F., 

5 C.W.N, 91.5 0. C. 855, 28 A. 244 = A. W. N. 
1905. 263. 4 L B. R. 234 ; R., 25 A. 635 = A.VV. 
N. 1903, 189.] 

(54) — Saif for possession — Limitation — 

Proof of date of disvosession -Act VIU of 1859. 
ss- 20, 337 — Appeal by one of several defendants 
Reversal of decree in favour of all.— A person 
suing to recover possession of lands is bound, 
under the provisions of s. 26. Act VIII of 1859, 
to give the date of dispossession as accurately 
as he can, especially in a case where one of the 
issues is whether the plaintiff bts been in 
occupation of the lands within 12 years of 
suit. Where, in passing a decree against several 
de/endanls, tli** Court of first instance does 
not proceed on a ground common to all the 
defendants, the appellate C^urt is not, on the 
appeal of one of the defeudiiits, justifiol in 
law in giving virtually a decree in favour of 
toe other defenJaiits also BOYDO.NATH SUB- 
.MAHv OJAN 3IBEE. 11 W.R. 238. [R.,S0 

M. 470, P.B. = 17 M.L J. 119 = 2 M.L.T 104 ; 
D., 16 M. 293, 30 C. 429 ] 

(55) — Suit for confirmation of possession — 
Plaintiff not tn possession — Oous of proof — 
Pleadings — Form of plaint — Distinctness^ 
Decision uoon iisi^es.— In most suits for con- 
firmation of possession and for declaration of 
line, I be rule is that tbe plaintiff is bound to 
prove that, at tbe lime be preferred his suit, 
be was in p>3session, and he is bound also trr 
prove the distinct title which ho sets up. But 
It is Dot such an infi^xible rule that it canuor 
be departed from. For instance, when a plain- 
tiff can prove that ho was in posae.ssion tor 
twenty years previous to the suit, until within 
two or three months of me institution of tbe 
suit, bis claim should not be thrown out aud 
ho should not be required to bring a fresh suit, 
merely adding the words that be was disposs- 
essed, and changing the prayer for confirmation 
of possession into one for recovery of possession. 
[Reversed, 16 W.R. 27.] Matters which are in 
dispute should be ascertained, not only from 
the plaint and answer, but also at the first 
hearing. The plaintiff should be exact in th^ 
form in which bis plaint is drawn up, but if 
there be any indistinctness in the form of tbe 
plaint, the decisions come to upon tbe issues 
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3.— Form and Contents of Plaint— conc/d. 

between the parties should not be set aside 
MOULVIE AHDOLLAH V. Shaha MUJEF 

Peeroo Meeah. 15 w' 
K. 236. IReversed. 16 W,R. 27; D., 4 C. 46.] 


— s'mL ^ V ~ of action 

iital^ntnt of facts m plaint.—Tha Code of 

Civil t'rccedure does not deal with forms of 

action. It require a statement of facts in the 

plaint and that tbe plaint should disclose a 

action is dis- 
closed, that cause of action is to be beard and 

determined subject to the defence of the 

defendant. MUHAMMAD SHARIF v. SHAM- 

SHER Khan, ii p.r. isgi. 

Necessity for insertion in plaint nature 

I stVc7^:nA':o''-^ 

5ee APPEAL— Orders. 3 W.R. Act X Rul., 

X f • 

See Principal and Surety— Surety 
Rights and liarilities of, 7 M.li.c, 364! 


6.— Rejection of Plaint. 

r W?* ^ = 0. VII. 

r. Hand O. VI. r. ISj. 66 ( = 0. VII. r. 131— 

Rejection of plamt—Res judicati —Where a 

p aint in a previous suit for pre-emption had. 

alter the issues bnd been framed, been rejected 
on the ground that in the pUint. the plainiiff 
bad not shown any cause of action (t. e., that 
having alJeg.id the sale to be fraudulent. iJlcgil 
and void as against him. ho ciuld not claim 
pre-emption), aud a subsequent suit was 
brought for the sanid, it was /le/d that Ihero 
was DO bar of res judicata, as the order rcject- 
ing the plaint was one within the meaning 
01 8 66 ; that, under s. 54. a plaint could be 
tejeotod at any stage rf the suit ; and that when 
ft piamt 18 dO rejected although it be after recis- 
tration ihereot. it does not amount to a 
dismissal of the suit. KiSHORE bINtJH v. 

<2 M 553=A.W.N. 1889. 185. 

N I'd VoJ. II. 253. 1 

C.W.N. 38 = 1 M.L. 
i. 356 = 4 C.L.J. 421, l-\6.] 

o/-Cm. Pro. Code. 

f f maintainable. — If 

32. y\ct VIII of 

sufpo the 8. me 

'blatter, provided bo is not barred by 

NOPnnni?'?^ Kadumuinee Dossia v. Un- 
NOPOORNA Dayk, U W.R. 289. 

VIII 0/ 1859). ss. 
«:i/ f Wers. ^l-Fresk 

fho ^ouseof action- WheOier leqaL— 

^^36^of tf r '8«presaly made in 

when nU^nf^*''* 

the Dla^nim rejected under es. 29 to 31. 
the plaintiGs are not precluded from bringing 


Plaint — continued. 

6.— Rejection of Plaint— confinwed. 

fresh plaints on the same cause of action su<-- 
gests the inference that, when a plaint is 
rejected under s. 32, a fresh plaint cannot be 
entertained on the sune cause of action, as an 
Hppeal lies from that order of rejection. Nagar 
MAL v. BHAGWANDAS. 81 P R. 1878. 

{^)-’Schedule to plaint— irregular plaint - 

thenVr^ which in 

sfw rr sufficiently disclose iho 

subject of claim, without reading the schedule 

annexed as p»r« of the plaint, or when the ac- 
tion accrued and in tbe second count did not 
show any right to sue in the plaintifl. was rojecc- 

ed by ihe Court as irregular, but with liberty 

o the plaintiff to bring a fresh suit Semble.— 
Ihe Court will not make ihe payment of costs 
in respec. of the former plaint a condition pre- 
cedent to filing a fresh plaint, where tbereis^no 

iMoONEY 

2Tua'i:: 

(5)-Coiirf Fees Act (VII o/ 1870), s 12— 
finality of decision of first Court as to under- 
valuation of pi nnt -Plaint not to be refected 
'Plal\T tophintiff to n^ix proper 

tl ‘‘ ^'st instance 

AS to the under-v .luiiion of a plaint is not 

open to interference hy the superior Court. 

But however as the comoined result of s. 54 of 

JUS ihed in rejecting a plaint merely on account 

plaintiff an opportunity of affixing the pronor 
stamp required. HaI ANOi'E v. MULt’HAND 
GlKDHAR. 9 B. 355, [R.. iQ b. GlO. F.b ] 

iG)-Plaint, insufficiently stamped— Drliden- 
cy not made gooa within time allowU by 

objections— Subsequent refection of plaint - Civ. 

I ro. Code, s hi— Act VII of 1870 {Court Fees 
Act), s. 28.— The plaintiff filed his plaint on the 
last day of limitation on an insuffioient stamp 
and. being required by the Court to make good 
the deficiency witbin a certain time did not do 
so until two d.iys alter the expiration of that 
period. The Court however accepted the plaint 
Hiid issued Qotico to the deiendant. but mido 
an order to the effect that it. would be open to 
the defendant to object to the admissibility of 
the plaint. The defendant did obj ct, and the 
plaint was in consequence rejected. Held that 

per od of hm.tatiou the order admitting the 
plaint subject to the defendant’s objections 
showed no intention of extending the time for 

ooaT^Ti t u the Court fee; neither 

could it bo taken as an order under s. 28 of the 

Court Pees Act. The plaint wag properly reject- 

Held also that the plaintiff not having 

made any application to be allowed to amend 
h 8 pla nt could not be permitted to prosecute 
his suit m respect of so much of his claim as 
was covered by the amount originally paid as 
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Plaint — coDtinued. 

6. — Rejection of Plaint — contimied. 

Court fee. DHARAM NABAIN LAL V. JAG MO- 
HAN PANDE, A.W.N. 1891,166. [fi..l5A. 

65.] 

17) - Court Fees Act (VII of 13701. s. 12, els. 
^, 2 — Rejection of plaiyit for insuffictencu of 
stamp— Appeal . — The rejection of a plaint by 
a Suborainate Judge on the ground of insuffi- 
ciency of valuation and stamp for the purposes 
of tbe Court Fees Act. being not “to the 
detriment of the revenue is not appealable”. 
MaNOHAR GANESH V. BAWA RAMACH.ARAN- 
DAS, 2 B. 219 (2 B. 145, F.) [F., 9 B. 356; 

Cons., 10 B. 610, F.B.; R., 12 B. 675, 19 B. 
198, 23 B. 486 ; D , 12 C-L.R. 148.] 

(8) — Act VIII of 1859, ss. 31, 350 — Imjyroper 

valuation of claim — Rejection of pliint — Juris- 
diction. — Where it appears to the Ciurt that 
the piaintifl's claim is improperly valued, the 
Court shall, under s. 31 of Act VIlI of 1859, 
reject the plaint. The section is not confined 
to cases sn which the defect is patent on the 
face of the plaint, but the Court may exercise 
jurisdiction under the section at any time before 
recording judgment. A Munsifi in whoso Court 
a suit was in.stituted, found, after i«sues were 
fixed, and evidence recorded to some extent, that 
the suit was undervalued and chat the proper 
valuation would take it beyond the jurisdiction 
of his Court. He returned the plaint, and the 
plaintifl. after filing additional stamps, filed the 
same plaint m the Court of the Sudder Ameen 
who tried the case and decreed the plaintiff’s 
claim. On appeal, the Judge dismissed the 
suit on the ground that the Munsiff acted 
illegally in returning the plaint and the act of 
the Principal Sudder Ameen in trying the case 
was also illegal. Beld that the Munsifi had 
jurisdiction to reject the plaint under s. 31, 
Act VIII of 1859, and that his order was sub- 
stantially, though not technically, an order 
under that section, and the Principal Sudder 
Ameen bad jurisdiction to try the case. Held 
also that having regard to the terms of s. 350, 
Act VIII of 1859, the Judge in appeal was wrong 
in reversing the decision of the Principal 
Sudder Ameen. RAM GUTTY v. GOONOMONEE 
DEBIA, 11 W. R. 177. [R., 8 C. 126, 12 A. 

553.] 

(9) Civ. pro. Code, s 54 (6) — Rejection of plaint 
on account of insufficiency of Court fee — Proce- 
dure necessary before rejection. — A Court has 
no power, subject to limitatiou. to reject a 
plaint for insufficiency of Court fees without 
first complying with the procedure enjoined by 
s. 54 (6) of the Code of Civil Procedure, that is, 
before plaint can be rejected, the plaintifi must 
have been required by tbe Court to make good 
the deficiency vvithin a specified period, and he 
must have failed to obey the Court’s order. 

Ra.ia Ram v. Partab Bhaskar, A.W.N. 
1898, 100. 

(10) — Under-valuation of relief claimed in 
plaint^ Rejection of plaint by appellate Court 
—Civ. Pro. Code, 1882, ss. 64 la;. 578.— The 


Plaint— continued. 

—•6. — Rejection of Plaint continvsd 

rule of 8. 54 of the Civ. Pro. Code, 1882, is 
binding on Courts of appeal, as well as on 
Courts of original jurisdiction, and a. 578 
has no application, because an objection that 
a relief has been “undervalued” under s. 54 
(a) afiects the jurisdiction of tbe Court which 
is prohibited to entertain the plaint under this 
condition. RAM PlARI V. BALGOBIND DAS, 
A.W N. 1885. 294. 

(11) — Rejection of plaint— Civ Pro. Code, 
1882, $■ 54 - Stamp. — The power of rejection of 
a plaint, under s. 54, does not arise merely 
because the plaint is written upon paper 
insufficiently stamped ; but there must be the 
additional circumstance of a failure on the 
part of the plaintifi to supply the requisite 
stamp paper within the period fixed. DHONDI- 
RAM V, Taba. 5 Bom L.R. 198 = 27 B. 330. 
[R., 19 M.L.J. 340. F.B., 32 M. 305, F.B.J 

(12) — Ss.5iand 117 — -Civ. Pro. Code, 1882 — 
Suit for partition — Plaintiffs found upon prelimi- 
nary examination of parties to be out of possession 
—Court-fee insufficient — Rejection of plaint — 
Procedure. — The plaintiSs brought a suit fer 
partition of what they alleged to be the family 
property of which they were in possession 
jointly with the defendants, and paid a Court- 
fee of Rs. 10 upon their plaint. Toe Court, 
after examining one of the plaintiffs and one of 
the defendants under s. 117 but without fram- 
ing any issues, found that the plaintifis were 
not in possession, and consequently ordered 
them to pay an ad valorem fee on the reliefs 
sought. The plaintiffs failing to pay tbe ad- 
ditional Court fee within tbe time allowed, 
their plaint was rejected. Held, thit this 
procedure was totally erroneous, and the suit was 
remanded under s. 562. NAKCHED SINGH v. 
JHAGRU SINGH, A.W.N. 1905. 170. 

(13) — Plaint omitting to specify place where 
cause of action arose — Acreptance of plaint 
Decision by arbitrators— Defendant not compe- 
tent to afterwards object to Court's jurisdiction— 
Rejection — Proper time.— The defendant to 
whom the award of the arbitrators appointed iQ 
this ca'^e happened to be unfavourable, urged, 
subsequently to the award for the first time, a 
defect in the plaint, contending that the Uourt 
had no jurisdiction because he resided outside 
its limits and the balance in account on which 
the plaintiff sued was also struck outside such 
limits. Without deciding where tbe cause or 
action had arisen, the Court rejected thepUiot 
under s. 63 of the Civ. Pro. Code This order, 
the Chief Court held, was not sustainable be- 
cause s. 53 authorises a Court to reject a pUint 
“at or before the first hearing” and not afie^ 
tbe case had been fully investigated upon 
merits. At the stage which the present case 
had reached, the proper course as the defen- 
dant’s objection was directed against to® 
jurisdiction of the Court, was to proceed ^ »» 
tbe Court had done what it should have do^ 
at or before the first hearing, namely. 
returned the plaint for amendment by inaertiog 
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6.— Rejection of Plaint— coH^iimed. 

a statement of the place at which the cause of 
action arose, and as if such stafeinent had 
been inserted by the plaiiUtfl. Meghrajv 

Karim Baksh, 126 P R. isai. ‘ 

rejected^S. 51 
cL {c),Ctv. Pro. Code, 1882 ( = 0 VII »• iT 

Codej.-Where the plaini.fl sued to 

establish a right which by a Gov- 

ernment order was not granted and ui;o sought 
for the position of a m«5M/7ir and to .sot aside 
the erecutive orders of the Commi.«.sioner and 
the Deputy Commissioner, and questioned the 
validity of those orders, asserting that his 
rights in the village aie permanent and that 
he cannot be divested of thorn by anv order 
made by any executive authority; held, that 
the suit ought to have hpon tried and that plaint 
should not have been rejected on the ground of 
thesuit being barred by any posi.ive ruKs of 

, (15)— D^scrinftou of properhj in plaint, nuffi- 
Cheney of ^Stomnary rejection of pfaint.— There 
IS sufficient description of the land in question 
when the pi nnt .states what the zemindari i.^ 

the name of the and in wbat mouzih it 
»8 situated, and within that jurisdiction, and 
what it was owned by the defendants. Prima 
facxe, this d.soriptioM issufficient for identifica- 
tion, and such a plaint should not bo rejected in 
a summary wav for insdoquaio do.scription of 
the property. DURGA CHURN LAWv. K\LA 
Ch vnd Biswas. 7 C W.N 6is. 

no-ciu. Pro. Code. 18S2. ss. 50 (5). 54 (d) 
Return of plaint for givxnq description of 
parties — Non coviplmnce with saui order — 
lower oi Court to reject plaint —Where a 
plaint was returned by the Court for ni-ntion- 
tog tho ages of the defond-inis and the father’s 
name of one of tbo defendants, it was compe- 
tent to the Court to reject tho plaint for non- 
oomplunco with tho said order. ROMaya.iIjU 
V. SUUAYYA. 7 M L J. 81. 


P/fl/zif— continued. 

6.-ReJectioa of Pl&int-continued. 

return the plaint for amendment and has no 
power to reject it until dtfauU, bad been made 
lu amending it within th^ ume allowed bv his 

ISO*:- (21^570.“^.:; 


^ {I9h- Rejection of plaint^Ncn-produciicn of 
^cu,ne,Us ,vitk pla,nt -Henson to/non JrZu/. 
tion—Revision—Act VIJI of I8b9—Rin I ni 

ITcZdf «/;861.-A plaint cannot bo 

rejected for non-produciioti at i-s oresentation 

of the document sued upon or of any other docu- 

meat intended to be relied on by the plaintiff in 

support of his action.Tbe effect of .such non-nro 

ducLion IS that he cannot afierwards produc^e it 

o'? Without the sanction 

of the Court. But when a sufficient cau.so is 

given for non-produciion of the document in 
the first instance, the Court ig bound to -ivo 
tb sanction to us being reeled iri cvidencS. if 
there be no other reason, than its previous 

non-production, for its inadmissibility. The 
High Court has jurisdiction to set aside the 
decisions of the Courts below r.jecting plaint 
under the circumstances stated aboviv A’x 
parfe U\\a Chand Ami Chanij, 2 B.H.C. 


(20)— Cm. Pio. Code. 1003, O. Vl I r H — 
Rejeclionof plaint at any stage-Timeforamend- 

Fro. Code, does not lay down that the plaint is 
to be rejected before it is registered. It may be 
rejected at any stage of tho suit. The nrovi- 
swn that a time should bo fixed for amending 
tbe plaint being for the benefit of the party, 
ho can waive h.s right. SJti KiSHAN Das v 
PIR Bakhsh. 126 P.R. 1888. 


(17)— A/is/omffgr of causes of acHon^Under- 
valuation— High Court, of ojunton that there was 
no misiotnder— Order— Act VIII of 1859, s. 3l. 

Where the Civil Judge rejected tho plaint 
upon two grounds, because it included different 
causes of ucu m ^nd beoau.so tho suit Ind been 
undervalued, and the High Court were of 
opinion that there was no improper joinder of 
cauBoa of action, tho order of the Civil Judge 

directud to proceed 
KRmTvT w'tli R. 31, Civ. Pro. Code. 

vlriZaZn R ins.picient 

t5rycnfion--iVoc5dMre.— //5W. that a plaint 

defect* “ “ore question of 

fa ^und tn veriffcation 

IS found to bo defective tho Judge is bound to 

C. VlI-85 


(^21)-Cm. P,o Code, Act XIV of 1882. 5 . 54 
Rejection of plaint already registered.— Tho 
Court has jurisdiction to reject a pUint after it 
has been rfgihtered and written statement filed. 
S. 54 of the Civ. Pro. Code is capable of bring 
applied at any stage of tbe siiif. VlCNKATPRi 

Chettiar, 18 M 338 

[/C. I N.L.R. 103. 34 C, 20. E.H =.i (; r t‘ 
421 = 11 C.W.H. 38 = 1 M L.T.355.J 

(22)— S. 54-c’io. Pro. Code, Rejection 

olptaint under, after it has been registered— 

Jiidtini r of Court of 

Jitdicial Con.missioner in revision where order 

to Oerevsed is appealable.-Whon a suit came 

on for hcirmg the pl.amt was returned for 

amendment under s. 53 (6» (ii) of the Code and 

for making good a deficjcncy iu stamp-duty. 

iDcse directions wore tmt complied with. When 

the suit came on for a second hearing, tbo 

Court rejected tho plaint under s. 54 (6) ied fdi 

d^smiTn ' “““ APPl'<=Ation was 

dismissed. Thereupon, ho moved the Court of 

the Judicial Commissioner in revision. Held 

that a plaint may be rejected under s. 61 oven 

alter it has been registered. Held, also, that 
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6. — Rejection of Plaint— coniinwed. 

the Court would not interfere on its revisional 
side, since the plaintid failed to appeal against 
the order rejecting the plaint and against the 
order dismissing the application for re-admis* 
sion of the suit. TRIMIiAK PATIL v. MaDHAO 

Rao. 1 N.L.R. 103. 


(23)— Civ. Pro. Code, 1882, s. 54, cf.{5) — Plaint, 
adyntssion, registration, and rejection of- — It is 
competent to a Court to reject a plaint under 
s. 54, cl. (6), of the Civ. Pro. Code after it has 
been admitted and duly registered. A plaint 
was presented on the 23rd June, 1902, in- 
sufficiently stamped. The plaintiffs were 
directed by the Court to pay the deficit Court- 
fees on or before the 5th July; the Court fees 
were supplied on theOih July. No prayer was 
made for extension of time, nor was an order 
made in that behalf ; but the plaint was direct- 
ed to be admitted and registered. At the final 
hearing, the pl iint was rejected upon objection 
taken by the defendant that the deficit Court 
fees had not been paid within the lime allowed. 
Held, that the plaint ought not to have been 
rejected, but the Court ought to have proceed- 
ed with the suit, as if it bad been instituted on 
the date the deficit Court fees were actually 
paid dismissing such portion of the claim, if 
anv. asmight in this view, be barred by limi- 
tation. PUDMANAND SiNOH v. ANANT LaL 
MiSSERt 4 C.L.J. 421, F.B. = 11 C.W N. 38 = 1 
M.L.T. 355 = 34 C. 20, F.B. [R., 34 C. 305 = 
5C.L.J. 270.] 


(24) — Cause of action— Civ. Pro. Code, 1859, 
5^ 32— Bfi/gefion of pfainf.— Under s. 32 of Civ. 
Pro. Code, 1859. it was not necessary that the 
cause of action alleged in a plaint was likely to 
succeed. It was enough if it appeared that 
the subject matter alleged raised a fnir question 
of claim or right for trial and determination 
between the parties. Whore that was the case, 
a plaintiff was entitled to institute bis suit and 
to have it regularly proceeded with and fully 
heard and a decree pronounced upon the mat- 
ter in question. In the present case, the 
cause of action alleged by the widow was the 
breach of the agreement, and this depended 
upon the meaning and effect to be given in the 
construction of the agreement to the language 
used as regards the intention of the parties. 
Consequentlv. the Court was wrong m having 
reiected the plaint. LaksHMI AMMAL v. 
TIKARAM TOVAJI. 1 M.H.C. 240. 

(25) — Civ. Pro. Code, Act VIH of 1859, s. 32 
— Suif to establish right to property— No specy 
He acts of oivners/tip alleged in plamt wxthxn 
veriod of limitation - General staUm^ts corx- 
tained in plaint sufficient to entitle plaintiff to 
Utin evid^o at h^aring-Propm^iy of summary 
jeiection of plaint as barred by lapse of time. 
Plaintiffs sued to establish their right as pro- 
prietors and hereditary mukhyasthans to the 
drvastbana of a temple. The suit was institut- 
ermoto than twelve years after they were 
ordered by the Collector to establish their 


Plaint — continued. 

6. — Rejeetion of ^IdAni— continued, 

right in consequence of certain disputes re- 
garding it. The Civil Judge summarily 
rejected the plaint under s. 32, Civ. Pro. Code, 
Act VIH of 1859, on the ground that apparent- 
ly the suit was barred by lapse of time. Held 
that the power to reject a plaint is one that 
requires to be very carefully exercised. Al- 
though no specific acts of ownership as pro- 
prietors were alleged in the plaint, yet, the 
general statements which it contained were 
suflficient to entitle the plaintiffs to let in 
evidence at the bearing. The Court was, 
therefore, not justified in rejecting the plaint 
on the ground that, on the face of the plaint, 
the suit was barred by lapse of time. UDAYA 
Varma V. Navau Chamrithu, 1 M.H.C. 
322. 

(26)— Civ. Pro. Code, Act VIII of 1359, s. 32 
— Rejection of plamt registered on ground of 
liyyiitation . — A plaint, though registered, could 
be rejected, on the ground of limitation under 
s. 32 of Act Vril of 1859. CHETTl GAUNDAN 
V. Sundaram Pillai, 2 M.H.C. 51. [F-. 

18 M. 338; Appr„ 12 A. 553.] 


(27) — Malicious prosecution — Pleadings 
Malice — Reasonable cause — Rejection of plaint 
— Amendrnent — Reference to facts not in plaitit 
— Measure of damages— Amount to be dxed tn 
plaint . — Plaintiff brought a suit for malicious 
prosecution against the first defendant who b^d 
prosecuted him unsuccessfully, and against the 
second defendant, the Subordinate Judge at 
Broach who had granted sanction to prosecute 
the plaintiff. The plaintiff did not himself 
aver, anywhere in the plaint, that the charge 
was made against him by the first defendant 
maliciously and without reasonable or probable 
cause, or that the sanction for tho prosecuiioD 
was given by the second defendant witbou 
reasonable or probable cause. Meld that it was 
proper to reject the plaint. No amendmeDt o 
a plaint can be allowed when there has been 
long delay and when there are no surncieo 
grounds for it. In order to determino ^ 
whether or not the plaintiff made out 
prtma facie cause of action as rendered 
plaint admissible on the file, the Judge 
not to refer to documents and facts nei 

Dieotioned in, nor annexed to, the 

ascertained by interlogation of the plaiuU / 
the Judge. In every suit for 
malicious prosecution, the plaintiff shoulcln 
the amount of damages which he • jj 

recover as compensation for the injury o ^ „ 

he complained. GiRDHAR LAL DAY 
v. JaGANNATA GIRDHACHABI, 10 O.a. 

182. 

(28 & 29)— Ctv Pro. Code, ss. 54 (d), 588 J®'- 
—Return of Plaint— Appeal— Rejjctt^ofP ,^ 
— Powers of Bigh Court.— Oa tbe de 
abjection as to misjoinder of parties .pr 

af ao»ioD. the Court returned the plain 
amendment within a fixed time, ine p 
tiff did not obey this order but appealed 
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Plaint — continued. 

6 . -Rejection of Plaint —co;t/i«ucd. 
fromundercl (6) ofs.ass, Civ. Pro. Code. Pend- 

ed\ ?adom iastaoce record- 

(dl the plaint under s 54 

he co t' Snr"‘* d.rectingtho plainUS to pay 

and the order returning the plaint for amend- 

™ "he'HmM^'’''^' , P'^'ntia applied 

case waa noV°‘"' ■“ that the 

power of th H"\'o"'‘‘'‘=‘’ '‘‘= discretionary 
power, of the High Court under s. 6'22 should 


'^’''‘'•^0*, lS82-«e/rcfw„ 
0/ pLaxnt. Costs of appeal xoiien the apuellant 

CoMri 0/ first uistance.-U a plaint be oresented 
upon insufficient stamp and the deficit Court- 

Court Hllowed by the 

Court the Court ought to reject tho plaint 

But if, op tho date on which the deficit Court 

fee 13 ultimately put in. the suit of the plaintiff 

be not barred by limitation the pU.nt may Le 

on thafd^te^'^ was prrsonted for the first time 

ed with m r 77r 

Jan^l dll n ?’ ^ plaintiff (appel- 

ant) did not present the matter to the ilunsiff 

sLuM that ho 

^ould pay the cosis of the respoudent in the 

High Courl, although the aopeH was decild 

in his favour. HAIiA KUMAlt Pal Chou 

841=70 1,®"''^" 9 C.W.N. 

305 ] ® ^ d 70 = 31 c. 

’i’O’’ O- '• T. S. 10(21 
n.O. VI, rr. 17, 18,0. VII, r. 1 1 , a.VV.N. 1882,’ 


continued. 

® “Rejection of P\&int~concluded. 

See Valuation op suits, i N.w.P. le. 

■7.- Return of Plaint. 

^ Code, Act VIIT nf iR=Lo 

^lent of plaint not specified— amend- 

£iS,=-S;L7 

ing a time for such araemiment and th« 
tbat of the original presentation of the nlainr 

bv lim“ir'“i''' W.aa not b'Lr^d 

cHET“'‘“rM:H.r 427 , 

1 A. 2 G 0 .J ‘ ■^* 7 . 


<?P« r’.l'' rejecting or admitting- 

s lO^n '®“«' O- r. 23, 

s- 104. 0. \LIU. r. 1. G C.L J. 214. 

k." 64?S7;!7 ;r,’Y. 5^- ^ ^•^■ 

un7r‘aT'''’‘ '’cfeodants claiming 

Code ““■=«-Hisjoinder-C.v. pj. 

- PUfiCHASK-MONEY. 

**^'*^oata— adjudications, 61 

JURIsmc^Iov nr COUUT. aMOPUSSIL, 

dure ft R T o J and proce- 

nURL, 6B.L.R. 719. Note = 14 W.R. 15G. 

— Sffc'vALUATrriv"^^^*^^^'’’ *" I’^'^pect of 

oce VALUATION OP SUITS, 13 B. 517, 


(2) U.P Act, XII of 1881, ss UA 
Ciu Pro. Code. 1882, ss. 5t, 57 iJX' “T 

»how that the rp '•t‘:‘:r"'7a‘“ttrr t 

the suit was one to which s 93 or «k < i 

i^cted' 'T “'■= d t 

jected under cl. (c) of 8. 54. civ Pm 
possibly in some cases returned under s 57 C.v*^ 

Pro. Code. Tarapat rjun '>C Civ. 

*■ *■" N 1893 ''l 64 '* f '7 

[Affirmed. 18 A. 270; /(., lO O C. 23.] ' 

8 of plaint- 

s- 67 Can. Pro. Code. -Where .several cmla 

of action, over none of which the Court has 
juriadiction. are included in a nUint 
Court ought to return the plaint wfth 
endoraemont aa required^., a 5 ‘civ'^ ,C 

inferior Court.— \v£ t s^ui7fs“'tifed‘^ ‘'‘ 
inferior Court, by understating tho value th" 
subject-matter, the proper course to a ‘ 

IS to return the plaint to be presented "fo ” 
superior Court, and not to dismiss 7 
Kandu V. KOND.I, 8 M. 62, (7 B. 487, a”/*'"" 

; .-or;"- « " “ifi-' 

“• ‘=- 1 » 2=12 

ffiJ— Ciu. Pro. Code 1908 O vrr 4^^ 

C^n. Pro. Code. 1882,’ s.'^O^i^^r^'o/p/^,: 
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P/a/n/— continued. 

7.— Return of Plaint— coniinu^d. 

for presentatwn to proper Court — Same and 
not new plaint to be re-presenied. — Where a 
plaint is returned for presentation to the proper 
Court the plaint re-presented must be the 
plaint returned for presentation and not a new 
pJamt. RATNA BaI v. PANDOBA, 12 C.P. 
L.a. 15. (8 B. 313, R.) 

(7) — Act VHI 0/1859, ss. 26-29 — Plaint prolix 
or argumentative, to be rejected by Court or 
returned jor amendment. — The plaint in this 
c^se bad beeu drawn in contravention of the 
directions of the Civ Pro. Code, and was 
most unnecessarily prolix, argumentative and 
ful’ of matter wholly irrelevant. The first 
piragraph of the plaint was to the following 
effect : — “ Suit for setting aside a fraudulent 
and fabricated deed of sale and for causing the 
defendant to be tried for forgery.” The whole 
plaint was mere argument such as could be 
inadmissible even in a written statement in 
which u.sually more latitude is allowed than in 
a plaint. The High Court held that the 
piaintought to have been rejected or to have been 
returned that it might be amended by striking 
out the reference to criminal proceedings and 
other unnecessary matters. BiSHEN SaHAYE 
Singh v. Beer Kishore Sikgh, 8 W.R. 295 

IS) — Suit found at the hearing to be under- 
valued, liability of, dismissal— Civ. Pro. Code, 
ss, 30. 31 arid 32, benefit of the provisions of, 
claimable only when presenting plaint . — 
If the plaintiff in a suit chooses to neglect the 
rules as to valuation of suits, he does so at 
his own rihk. If there is any doubt as to what 
IS th'3 proper value to be put upon a claim, the 
op.'iiou of the Court can always be taken and 
ought always to be taken, upon the point at 
the time 'that the plaint is presented. And it 
is at the time of the presentation of the plaint 
— and not aftei wards when the case comes on 
for bearing upon the return cf the summons 
and alter ihe appearance of the defendant — 
that the plam'iff in a suit, which has been I 
brought in a Court in which, with reference to 
its proper valuation, it should not have been 
brought, can claim the benefit of those sections 
of the Civ. Pro. Code, which bear upon the 
question of valuation. So, where, at tbe time 
of the hearing, the suit appears to have been 
undervalued and the Court could not have 
entertained the suit if it had been properly 
valued in the first insfance. it is the duty of 
the Court to dismiss the suit. SHAIKH 
MUZHUR ALI V. MUSSAMUT BASOO, S W.R. 

46. 

(9)— P/utnf draivn up in other language than 
that of Court, not to be admitted on file— Pro- 
cedure — Rejection or return for amendment 
and presentation in Court language.— The 
plaint filed in this case was drawn up in 
Persian. That language was not the language 
cither of the Court or of the District, and the 
High Court observed with dissatisfaction that 
if the qfl&cial presiding in the first Court had 


j Plaint — continued. 

7. — Return of Plaint— con/mwed. 

known bis duty, he would at once have reject- 
ed or returned the plaint for amendment and 
presentation in the ordinary language of inter- 
course and bu'5iness in the district. MiBZA 

ameer kolee Khan v. Russick lall 
SINGH, 8 W.R. 495. 

(10) — Jef VI of 1862 (B.C.). s. 2Q-Suit insti- 
tuted in wrong Court— Return of plaint , — 
Where a suit was instituted before the Collec- 
tor. wberea.s under s. 20. Act VI of 1862 (B.C.) 
it should have been instituted before a sub- 
division Court, the phiot should be returned to 
the plaintiff to be filed in ibo proper .'sub- 
division Court, but the suit should not bo 
dismissed. Ranee SHURUT 800NDUKEE 
Debia V. Khemun Kuree Debia, 5 W.R. 
Act X, Rul. 87. [F., 12 W.R. 310.] 

(11) — instituted at Sudder station by 
order of Collector — Return of plaint for pre- 
sentation to sub-dirision Deputy Collector . — 
This suit had been instituted at the Sudder 
station instead of at the Sub-division Deputy 
Collector’s office in pursuance of an order by 
the Colle( tor, and the High Court that 
the case was one in which the plsiot might 
have been returned to the party t<> 6le it in ibe 
Sub-division Denuiy Collector’s office. KaleB 

Churn Chowdhry v. ram Gobind Mo- 
ZOOMDAU, 6 W.R. Act X, Rul 104. 

{I'D — Plaint — Return of, with leave to bring 
fresh suit. — The defendant applied to take the 
plaint off the file, on the grounds, first of 
indefiniteotss in that it did not show when the 
cause of action arose and whether the suit was 
not barred, secondly, that the plaintiff, who 
wa*? resident out of the British Territories in 
India hai not depositcl security in accord- 
ance wiih the provisions of s. 31. Civ. Pro. 
Code. No application had been made by the 
defendant that the pl>ticuiff should bo ordered 
to furui-tb security nor bad the defendant filed 
bis wnttcu statement. Held, that the plaint 
should 1-0 taken off the 61o with leave to bring 
a fresh suit. bONAMALL v. SUNDARAM 

ROTTf, 7 B.L.R. App. 23. 

{V6) — plaint — Returnable — Drcree-Jurisdic- 
tvjyi — Small Cause Court. — Though the mere 
fact of a plaint having been legistered did not 
make it iioreturnabie to the plaintiff on the 
discovery by the Court that it Pad no juri'^dic- 
tioD. yet a plaint could not he returned after a 
decree had been passed thereon. JhandU v, 
GURMUKH SINGH. 39P.R. 1872. (98 P.R. 

1869, R.) 

(14)— Refum of plaint after trial on the 
nurits— Power of Appellate Court. — An appel- 
late Court is competent to pass an order direct- 
ing the return of a plaint to the plaintiff, not- 
withstanding a trial upon the merits in the 
Court of first instance, if it be found that the 
first Court ought to have returned the plaint 
under a. 57 (a). Act X of 1877, on the ground 
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Plaint — continued. 

*I*~Return of Plaint — continued. 

that the suit was exclusively cogni 2 abIe by a 
Small Cause Court. Shadi v. Muss xmmat 
AISHAN AND SHAHADUDDIN. 55 P R 1878 

{Cons., 90 P.R. 1884 ; H., 118 P.R. 1881, 8 P. 

ldd5.} 

{'iS)— Appeal — Return of plaint by Appellate 
Court. — Where ao order has directed a plaint to 
be returned for presentation to the proper Court, 
an appeal from such an order is an appeilfrom 
an oroor and should be stamped with Rs. 2. It 
not being an appeal from a decree, full stamp 
duty need not be paid. Fazlur RahIM v. 
Ahmdd. 30 C. 453=7C.W.N. 402. {20 

(16) — 53. 10. 17, 19 and 57. Civ. Pro. Code, 

1882 -Return of plaint— Appeal. ~ Where a 
plaint has been roiurned to the plaintiff to be 
presented to the proper Ccurt, it is not open to 
bita to appeal from the order of return, after he 
hiS taken back the plaira arid refiJed it in the 
Court uir.^cted. Beni Madhth uas v. Jot- 
ENDRA Mohan TAGORK, 5 C L J. 580 II C. 
W.N. 765. [I-’., 11 O.C. 9S-; i;., CC.L.J. 547.] 

(17) — XI 0 / 18G5. 3. ‘23-Chief Court, 

power 0 /. — Where it j.s obvious that a Small 
Cause Court has exceeded its jurisdiction in 
hearing a suit and dismissing it contingent on 
a referenco to the Chief Court, the latter Court 
can under s. 28. Act Xtof IHCo, (when the 
case has been lelerred to it at the request of 
the plaintiff) sec aside such order and direct 
that the plaint be returned to bun in order to 
Its being presented to a Court havina jurisdic- 
tion to eiueriain it. SHANK \R D.\S V. GHV- 
SIT^. 73 P.R. 1876. [P., <J0 P.R. 1884.] 

(18) — Suit being premature— licturn of plaint. 

In one Casa iho Chiol Court, returned the 

plaint on the ground that the suit was pre- 
maturely brought. Gunga R.am v. Ram 
KI8HEN. 17 P R. 1875. 

(19}— Civ. Pro. Code, 1332. s, 4-10— Act XL 
^ 1858, s. 3— Construction— Sutt by minor — 
Plaint Return. — Where a suit is orought in 
voliation ofs. 4i0of the Civ. I^ro. Code, 1882. 
and o( tho provisions of Act XL of 1856, the 
original Court ought to return the plaint in 
^der that tho error might hw rectified. Rasick 

gas Barrach V. Jagudamua Dahee. 13 C 

G.R. 405. 

(20)-— ^rroneous valuation of suit — Want of 
3U,risdiction — Procedure. — If it is found that 
a suit or appeal is erroneously valued, tho 
plaint sbouiii bo rnturm-d for presentation to 
the proper Court. It ought not t<i bo dism-s.sed 
lor want of jurisdiction. MiSRI v. MUHAM- 
MAD Khan. 63 P R. 1887. 


Plaint — continued. 

7.— Return of continued. 

plated by s. 348, Civ. Pro. Code, iS 59 . 
Kameekhapersad MOOKER.IEE V. Mr. r 
LaRMOUR. W.R.. F B . 86 . 

122)— Jurisdiction — 6_?/ agent against 
Vruicipal — Return of phn7U — Disviiisal.— 
i lainuffb who are agents at P for principals 
resident elsewhere cannot sue their principals m 

the ^om-t of F. In such .a cas-e. the Court 
should, instead of dismi-'.siug the suit, return 
the plaint to the plaintiffs in order to its being 
pre.sented to the proper Court, especially where 
Iheobjeciion to juri>aictiou bus been rai.sed and 
allowed at a very early stage of the suit. 

KooshalChund V. T.G.A. palmer, 1 Agra 
280. 

(23)— Procedure — Jurisdiction — Evasion — 
Cause Of action— heltef — Improper joinder of 
parties- Return 0 / p/ainf. — Plaintiff in order to 
insiitme a suit m the Judge’s Courts, made the 
Mamlatdar a nominal defendant. Ue alleged 
no cause of action against him nor dia be seek 
any relief against hiiii. Held, that the plaint 
should be rejected oy the Judge, unless tho 
plaiiiiiff consented to amend 11 by .striking out 
the name of the Mamlatdar. When the plaint 
IS so amended, it must he returned 10 ba pre- 
sented to the proper Court. ShlRIDHAlt HARI 
V. CHIMA. 10 B H.C. 17. 

(24)— /i.cucs raised as to jurisdiction— Find- 
ing against funsdiction— Return of plaint— Act 
XlJl of I 6 GI, 3. 3. — Wbcio a Court registers a 
pUlut and allows the pirties to join i 6 suc on 
the question of jurisaiction. and afterwards 
uuds that it has no jurisdierdon. the proper 
course IS. under s. 3, Act XXIII of 1861. to 
^«uru the plaint for presentation to the proper 
Court having jurisdiction, but not to dismiss 
the suit. Kartick Nath Panday v. Ro\ 

Mahatah Bahadooh. 23Y^.K. 
263. [R., lOC-L.R. 140 = 8 C. 12G.J 

(2o) Presentation of j.lainl to wrong Court 
“i y’oe^u re. —Where a plaint is presented to a 
wrong Court having no jurisdiction to entoruin 
It, It must be returned for presentation to the 
rigbt Court. MAHARA.JaH DHERA.I MAHTAG 

^UND BaHADOOR V. DAMOODER SINGH, 

W.K. 1864, 65. 


(2G ) — Want of jurisdiction— Return of plaint. 
— It appears to hive been the intention of the 
Legislature that whenever there is a want of 
jurisdiction the plamt should be returned. 
KHANDU MORESHWarv. SH1V.JI GORKOJI, 

ij xt. 170 J 


0 / furisdiction— Return of plaint 
P rocedure — Appeal . — Where a Court has not 
jurisdiction, the plaint should be returned for 
presentation to the proper Court, and an appeal 
worn such an order is not an appeil contem- 


{'21)— Practice— Jurisdiction, test of— Return 
of plaint for presentation to proper Court, can- 
not be ordered after hearing.-Tho test of juris- 
diction is the shape in which the suit is origin- 
ally instituted, and nnt what tho plaintiff is 
found entitled to in the cour.'»e of the hearing. 
Where, therefore, plaint praying for a deoJara- 
tion that a certain tax was illegal and also for 



1355 


THE ALL INDIA DIGEST. 


135G 
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7.~Rtturn of continued, 

damages for illegal entry into the plaintiff’s 
house was presented to the Court of the First 
Glass Subordinate Judge, and the Judge, in the 
course of the hearing, finding that the plaintiff 
was not entitled to fhe declaration but only to 
damages, returned the plaint for presentation 
to the Small Cause Court, held that the Sub- 
ordinate J udge had juri;diction in the case, and 
that he was not justified in returning the plaint 
at that stage of the proceedings. IvIOTABHAI 

V. The Surat City Municipality, 20 B. 
075. 

l28) Jurisdiction — Court — Return of plaint 
to be presented in proper Court^Civ. Pro. Code, 
1892, s. 67.— -The plaintiff filed a suit in the 
Sir!>i Court. The defendant objected that the 
Court had no jurisdiction to entertain the suit. 
In the first Court, the objection failed. On 
appeal it succeeded ; the order of the District 
Judge being : “ I dismiss the suit subject to the 

condition that if plaintiffs so desire the plaint 

may be returned to them for presentation in the 
proper Court." On second appeal, held, that 
the District Judge in proceeding to dismiss the 
suit was wrong ; inasmuch as there was no 
jurisdiction to iu.stitute the suit in the Sirsi 
Court the proper order was, as indicated by 
s, 57 of the Civil Procedure Code, to direct that 
the plaint should be returned to be presented to 
the proper Court. PUTTAPPA v. ViRABHA- 
DRAPPA, 7 Bom. L.R. 993. 

(29) — Suit for land — Jurisdictioti— Plaint to 
be returned in absence of jurisdiction— Act VIII 
of 1859,3. li. — Suit lor land brought within the 
district of R. Piauuiff alleged that the land in 
dispute belonged to district R. Defendant stated 
that the land was in district G. Finding that 
the land was in district R, the first Court decid- 
ed that the plaintiff was entitled to it. The 
first appellate Judge found the land to bean 
accretion to an e.state in district G, and at once 
reversed the decree oi the first Court. The High 
Court remanded the case to the Judge in order 
that he might first distinctly try whether the 
land was, according to s. 14 of Act VIII of 
1859, included withiu the local jurisdiction of 
the Courts in district R. If the land was in- 
cluded within the local jurisdiction of the 
Courts in District G, neither the Judge nor the 
Moonsiff could have auy jurisdiction to try the 
case and, under such circumstances, the Judge 
should merely have returned the plaint to be 
presented in the proper Court. RanEE SURNO 
MOYEE V. DOORGA MONEE DOSSEE, 10 W. 
R. 335. 

(30) — 5«if in a wrong Court — Plaint, return- 
mg of — Dehkhan Agriculturists’ Relief Act 
(XVII of 1879). 3. 11— N. 57. Ctv. Pro. Code, 
1882. — Where the Court in which a plaint has 
been presented has no jurisdiction to try the 
suit, the proper procedure to be followed will 
bo to return the plaint. A suit was brought in 
the Subordinate Court of Haveli, under the 
Dekkban Agriculturists’ Relief Act, for the re- 


P taint — continued. 

7. — Return of Plaint — continued, 

covery of a sum of money, against agriculturists- 
some of whom resided within the jurisdiction 
of that Court and others within the jurisdic- 
tion of the Saswad Court. Defendants residing 
within the jurisdiction of the Saswad Court 
were proved to be noii-agriculiunsts under the 
Act, upon which the Haveli Court rejected the 
suit and refused to return the plaint for pre- 
sentation to the Saswad Court ontbeground 
thatthe case did not fall within the provisions 
of s. 57 of the Code of Civil Procedure ; Held, 
(ordering the return of the plaint), that s. 57 
of ^be Civil Procedure Code applied, because 
(a) no option as tc the selection of the Court was 
allowed by law ; and (6) none of the defendants 
were dwelling within the local limits of the 
Haveli Court. LADHAJI v. Hari, 1 Bom. L.R. 
176 = 23 B. 679. 

(31) — Jwmdicfion — Civil Courts Act — Court 

Fees Act. — Whenever <a mortgage (not admitted 
by the plainiiffi is pioved and its araountfxed, 
he may propose, if the defendant do not ob- 
ject, to redeem that mortgage. The amount 
of the subject-matter may become increased in 
value, and then further duty should bo paya- 
ble. If the value of the subject-matter appea rs 
at the conclusion of tbe trial or before that to 
exceed tbe pecuniary limit of the jurisdiction 
of tbe Court, the Court should return tbe plaint 
to be presented in tbe proper Court. CHANDU 
v. KOMBI. 9 M. 208. [/?., 14 M. lC9.j 

(32) — Ss. 53, 54, 57. Civ. Pro, Code. 1«82— 
Properties exceeding pecuniary juTxsdiclion— 
Plaint returned, for presentation to proper Co^irt 
— Re-presentation to the same Court after 
amending, by striking off some items, and pro- 
perly valuing the. rest-Jurisdiction. — Where the 
Munsif! returned the plaint for presentation to 
tbe proper Court, on tbe ground that tbe sub- 
ject-matter of suit was undervalued, and that, 
if properly valued, it would exceed the pecu- 
niary jurisdiction of tbe Court, and tbe plain- 
tiff amended the plaint by correcting the valua- 
tion. and striking off some of the properties, so 
as to bring the rest within tbe jurisdiction of 
tbe Munsiff, and re-prcseoted the plaint with a 
petition that ho relinquished his claim to the 
properties struck out. Held, in a petition for 
revising the order of the DIunsiff, admitting the 
plaint on rt -pre-sontation, that tbe action of tbe 
Munsiff fell within the letter of s. 57, Civ. Pro, 
Code, read with s. 54. Since under s. 53. cl.(c) 
the Court may on itself amend the plaint at 
any lime before judgment, it cannot be said 
that the Court has no power to allow or accept 
tbe amendment, when it is made by the plain- 
tiff and sanctioned by the Court. KarUU 
BAYTRA PONNUPUNDAN V. AUTHIMOOLA 
PONNUPUNDAN, 6 JA L T. 261 = 33 M. 262 = 3 
Ind. Cas. 338. 

(33) — Presentation of plaint— ^ Jurisdiction.— 

A plaint valued atRs. 1,000 being registered by 
mistake in a Judge’s Court, would be rightly 
dismissed for want of jurisdiction; but the- 
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7, — Retarn of Plaint — continued. 

defect of jurisdictiou should be noticed at time 
of presentation and the plaint should be returned 
for presentation to the proper Court. MAHA- 
RAJAH Dheeraj Mahtab Chunder Baha- 
DOOR V. Damoodur Singh. W.R., 1864. 162. 

(•^4) — Sui^ beyond pecuniary jurisdiction of 
Coxiit — Procedure. — Where a plaint is filed in 
a Civil Court and it is found subsequenily ihat 
the value of the suit exceeds thepeouuiary 
jurisdiction of that Court, the party, when 
that fact is discovered whether in the first 
Court or in rhe appeal before the lower appel- 
late Court, or in the High Court, suould not 
lose the benefit of the stamp-duty that he had 
already paid, but should have the plaint re- 
turned to him in order that he may present it 
with the audjciotial stamp in the proper C^urt. 
Mussamut Enoo v. Shaikh Hefazut 
HOSSEIN, 13 W.R. 358 = 5 B.L.R. App. 15. 
[R.. 8 0. 126=10 C.LR. HG. 0 B. 2G6. 8 
B. 313. PB, 12 A. 553 = A.W.N. 1889. 185, 
7 C Ij.J. 152.) 

(85) — Jurisdiction — DcfendanC s change of 
restaence after tiling of plaint— Plaint, return 
of, after registration. — If, by reason of the 
residence of the defendant beyond the local 
limits of the jurisdictiou of the Court of Small 
Causes, the jurisdiction of the District Court 
attached upon him at the time of the institu- 
tion of the suit, such jurisdiction cannot be 
deemed to bo alceroj by his change of residence 
after that time. A plaint bccoine.s uureturn- 
able to the plaintiff merely because of its 
having been registered. RAM GOI’AL v. As A 
Ram. 88 P.R. 1869. [R.. 39 P.R. 1872. J 

f36l — Returning plaint after trial— Power 
of. — If the Court finds that it had no power to 
entertaiu a suit for wane of jurisdiction, it 
ought not to dismiss ibe suit but should re- 
turn it even though afeer trial, for presentation 
to the proper Court, MUSSAMMAT PERME- 
SHRI V. GOBIND Ram, 90 P.R. 1884. (73 P. 

R. 187G, 55 P.R. 1876. Cited <t' Appr.) 
[Cited, 91 P.R. 1884, G3 P.R. 1887.] 

(37)— Ciu. Pro. Code (Act XIV of 1832), 
ss. 53, 57 — Return of plaint after conunenceineiit 
of trial, legality of— No additional Couit fees 
leviable. — It is the praccice of the Court to act 
under the provisions of t)ie Civ, Pro. Code and 
return, or direcc the return of the plaint in 
cases where, in the course of the trial, it comes 
out that the suit has boon entertained by a 
Court without jurisdiction. No additional 
Court-fees are payable in such a case. When 
the decision is that the Court has no juris- 
diction, it is a decision that the* plaint ought 
not really to have been admitted, and it should 
therefore be returned under s. 57 of the Civ. 
Pro. Code, and, where, on the institution of 
such a suit, the necessary Court-fees have been 
paid in a Court not competent to afford the 
relief sought, it is but just that the plaintiff 
should ba allowoi to ask without paying a 


Pla in t — con t i nued . 

7. — Return of Plaint — continued. 

second fee for an adjudication from another 
Court which can really give such relief. PRA- 

bhakarbhat v. Vishwambhar Pandit, 8 

B. 313. F.B. [R., 8 M. 02. 10 M. 211. 12 C.P. 
L.R. 15; D.. 8 B. 380, 11 M. 482.j 

f38) — Practice — Lower Court entertaining 
suit without jurisdiction — Procedure of appel- 
late Court . — An appellate Court deciding that a 
suit was entertained by the lower Court with- 
out jurisdiction, .should return the plaint to 
' the plaintiff, so that it may be presented to the 
proper Court. BaI MAHKOR v, BULAKHI 
CHAKU, 1 B. 538. [R.. 8C. 12C, 7 C.L.J. 152.] 

(39) — lieturnof plaint'-ActXof 1877, Civ. Pro. 
Code, s. 57 (c).— Though s. 57 of the Civ. Pro. 
Code, 1977, contemplates a return of the plaint, 
should an error as to jurisdiction bo patent, 
when it is first preseu ted, there is nothing in 
the language of the section which forbids the 
return of tbc plaint at a later stage in the case, 
when the Court finds it has no jurisdiction. 
ABDUL SAMAD v. RaTINDRO KISHOU SINOH, 

2 A. 367. [R., 8 B. 313, F.B. ] 

40) — Return of plaint— Nrcessity for re- 
stamping . — A plaint returned by a Civil Court 
to the plaintiff after cancellation of the stamp 
for presentation to the proper Court, can be 
received by the litier Court without being 
again stamped. MUSSAMMAT AMIN JAN v. 
IBRAHIM, 91 P.R. 1884. i7 B. 487, Not F.; 90 
P.R. 1884. Cited.) 

(41) — Plaint or appeal, not returnable for 
presentation in proper Court after admission in 
wrung Court and cancellntioyi of Court-fees 
stamps — Provision is made for the return of a 
plaint to a plaintiff, if it has been presented to 
the wrong Court, in ch. V of the Civ. Pro. 
Code. That chapter presotibea the procedure to 
be followed for the institution of suits, and 
before summons is issued to the defendant. 
There is nothing in the Code permitting the 
return of a plaint or memorandum of appeal to 
the plaintiff or appellant, as the case may be, 
after a case has been heard on its merits, and 
the Court is about to pronounce an adverse 
decision. Even if the returning of a plaint is 
allowable, after the Court-fees thereon have 
been cancelled, such a plaint could not again 
be legally presented in the proper Court with- 
out new stamps being affixed to it. The Exe- 
cutive Government alone has power to remit 
the Court-fees, and no Court or Judge has legal 
authority to admit a plaint which bears only 
cancelled stamps, or to direct a subordinate 
Court to accept such a document. JAGJIVAN 

Javherdas Seth v. JIagdum ali, 7 B. 487. 
[Orerruled, 8 B. 313; Not F., 8 M. 62, 91 P. 

K. 1894; R..8B. 380, U.B.R. 1905, 2nd Or.. 
Civ. Pro. Code, 25.] 

(42) -Ciu. Pro. Code, 1877. s. 57— Sui/ under- 
valued— Defence put in — Plaint, returnof — Dis 
missal of suit . — Where the suit has been under- 
valued and has been filed in a Court, which 
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Return of Plaint — continued, 

according to the real valuation, is not compe- 
leut f) try the case, the Court must not dismiss 
the j!uic but must return the plaint under 
s. 57, Civ. Pro. Code, 1877, even though the 
defendaot has filed his written statement. 
KHOGENDRO NARAIX CHOWDHRY V. GOURI 

Kant Nath. 11 C.L.R. 300. 

Plaint ‘presented wilJiiti time — Nosigna- 
lure Of yliintijj in plaint — Return of plaint and 
re-pri sentation within time fixed — Limitation . — 
A plaint was first presented to the Court with* 
out the plaintiff’s signature and was returned 
for amendment. It was amended and re* 
presented again within the time fixed by the 
officer of the Court, and it appeared that the 
suit was within the time prescribed by the law 
of Limitation, at the time of the first presen- 
tation, but was barred at the time of the 
second presentation. Held that the suit was 
not barred by limitation. THYAGARAJA AIYAR 

V. SANKARA AIVAR, 6 M.L.J. 213. 

(441—5. 53, cl. (5), Civ. Pro. Code, 1882— 
Plaint not duly signed and verified — Amendment^ 
on determination of issue, return for, if alloioed. 
--Where, in a case, upon an issue as to whether 
the plaint was daly signed and verified, the 
Court finds that the suit is not properly signed 
and verified, it cannot act under cl. (6) of 
8. 53 and order the return of the plaint for 
amendment. The proper order in such a case 
is to direct the removal of the plaint from the 
file of registered suits; such an order will, 
however, not debar the plaintiff from bringing 
a fresh suit, subject to the law of limitation. 

Baroda Prosad Bose v. Girijanath Roy 
Chowdhury, 2 C.L.J. 11. 

(^5 ) — Plaint seeking various reliefs — Return 
of plaint for presentation to proper Couriwith re- 
ference to one relief — Rejection of plaint — Ca'use 
of action — Premature suit. — Where a plaint 
in a suit seeks various reliefs, with reference to 
some of which no cause of action is disclosed, 
or the suit is premature, it should be rejected, 
and not returned to the plaintiff to be present- 
ed to the proper Court, simply because one of 
the reliefs claimed may disclose a cause of 
action cognizable by another Court. A plaint 
must be accepted or rejected in its entirety. 
Nagar Mal v. Macpherson, 3 a. 766 = A. 

W. N. 1881, 66. 

See U. P. ACT XXII OF 1886, ss. 5, 108, 
cl. (4J, 6 0.C. 118. 

Return of plaint by appellate Court for pre- 
sentation to proper Court — Appeal from order — 
Second appeal to High Court — See APPEAIj — 
Orders, 3 A. 456. 

See appellate Court— Powers of 
Appellate COURT, 6 O.P.L.R. 105. 55 P.R. 
1878. 

See Civ, Pro. Code, 1908, ss. 92, 93, 5 O.C. 

110 . 

See Civ. Pro. Code, 1908, s. 106. O. XLIXI, 
r. 1, 59 P.E, 1899. 


Plaint — continued. 

7. — Return of Plaint— confinwei. 

Order of appellate Court under s. 57. return- 
ing plaint — Whether appeal lie.s — Ree CiV 
PRO. Code, J90S. s. 107. (2), O. XXII, r. 11. 
s. 104, 0. XLIH, r. 1, s. 106, 25 A. 174, F.B. = 
A. W.N. 1902, 222. 

See Civ. Fro. CODE, 1908, s. 115, A. W.N. 
1883. 37. 

See Civ. Pro. Code, 1908, 0. II, r. 2. A.W 
N. 1890, 243. 

See Civ. Pro. Code. 1903. O. VH. r. 10. O. 
XLI, r. 23, 0 XLin, r. 1. A. W.N. 1882. 45. 

Partnership— Dissolution — Application for 
winding up— Return of plaint— Jurisdiction- 
See CIV. Pro. Code. i903. o. xx. r. 15 . a. 
W.N. 1883. 205. 

See Civ. Pro. Code, i903, o. XXIII, r. 1. 

5 O.C. 367. 

Appeal from order rejecting plaint on ground 
of deficiency of Court-fee — See COURT FEES 
ACT, 1870. 5 O.C. 319. 

Suit for injunction— Plaintiff’s valuation of 
relief contested by defendant — Valuation in- 
creased by Court and plaint returned for want 
of jurisdiction — Legality of order — See COURT 
Fees act, 1870. s. 7, cl. 4 (a), 24 M. 34. 

Filed intentionally in wrong Court — Return 
of— Duty of Court — See COURT Fees ACT, 
1870, s. 7, sub s. V, cl. (6), 3 A.L.J. 511 = 

A. W.N. 1906. 195. 

Order by Appellate Court directing that the 
plaint be returned to be presented to proper 
Court if decree — See DECREE — GENERAL 
P.L R. 1900, p. 137. 

To be returned for presentation to proper 
Court where appellate Court decides that ori- 
ginal Court has DO jurisdiction to entertain 

suit— See Jurisdiction— General, 7 C.L. 

J. 152. 

See Jurisdiction— Causes of jurisdic- 
tion, A. W.N. 1891, 165. 

See Jurisdiction— Suits for land, 1 

Ind. Jur. N.S. 40. 

Ordered to be returned to the plaintiff for 
presenting to a Court of competent jurisdiction 
on discovery of the incompetency of the Court 
to hear the suit — See JURISDICTION OF CIVIL 
COURTS, 16 P.W.R. 1907. 

See JURISDICTION OF CIVIL COURTS, 5 0. 

C. 332. 

When a Court returns a — as being beyond 
its jurisdiction, it cannot be said that the suit 
has been legally instituted. A suit can be said 
to be instituted only when the plaint is present- 
ed to the proper officer of a Court having jnris- 
diction to try it — See LIMITATION ACT, 1908, 

8S. 3 and 14, 9 O.C. 1. 

Return of — Abandonment of part of claim 
and institution of suit again in same Court — 

Bar of claim meantime — Saving of limitation 
—See Limitation act, 1908, s. 14, 5 M.L.J, 

58. 
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7. — Return of Plaint — concluded. 

Return of, before registration, whether pro- 
per — Order retarntng defective plaino for 
amendment., when m jde — 6’ee! MOKTG.VGK — 

General. 32 P.W.R. lyos. 

Plaint iu euit in I pawperis, returrj of, 
for presentaiioQ tj proper Court —Returjnng 
Court not competent to order p lymeiu of Court- 
fees by plaintiff— PAUPER SUITS, G B. 
590. 

Return of plaint by Small Cause Court for 
presentation to Court of origiofil jurisdiction — 
Effect oi order in conferring jurisdiction on lat- 
ter Court P rovincial small Cause 
Courts act, 18S7. s. 23, lu M.L.J. 3i3. 

Question of title — Return of — Declaration of 
titid— Appeal — 6’ee PROVINCIAL S.MALLCaUSE 
Courts act, isoT. s. 23. G C.W N. CsT. 

See PROVINCIVL SMALl. CAUSE COURTS 
ACT. 1887,8. 2.-J. 20 A.480^A.\V.N. isUS. 129. 
SoP.L.R. 1902 = 43 P.K. 1902. 

See Res .iudicata— Miscellani.ous, ir> 
P.L.R. 1903, F.B.=92 P.R. 190J. 

See Review— Miscell\nkous, G B.L.K. 

App. 141. 

See Small Cause Court, Mokussil, 
Jurisdiction of— General, 20 B. 2.83. 

See Special or Second appeal -Mis- 
CELLiNEOUS, A.W.N. 1883. 165. 

For prcsentatiDfi topropjr Cuurt — Refusal by 
other Court to entertain plaint — Jurisdiction — 
Higb Court’s power of revision —SVs SUPERIN- 
TENDENCE OF HIGH Court, 20 B. 50. 

8.— Verification and Signature. 

(1) — Duty of Court on pre’ientalion of plaint. 
— A Court ought never to allow a person other 
than the plaintiff to verily the plaint, save 
strictly under the exoepcion which the law 
permits, — namely, where the plaintiff, by 
reason of absence or other good cause, is unable 
to subscribe it (see Act Vlli of 1859, s. 28). 
Whenever the plaint is not presented by the 
plaintiff in person, the Court should satisfy 
Itself that thu verification is actually signed by 
the plaintiff. NURSING DED v. Ram MOHUN 
MOOKERJEE, Marsh 176. RAM MOHUN 

Mookerjee V. Nursing Deu. W.k F.B. 
85 = 1 Ind. Jur. O.S. 63 = 1 Hay 379. 

(2) — Necesnty for plaint being signed by 

plaintiff. — The plaint in every suit must be 
signed by the plaintiff unless there is sufficient 
cause for his failure to do so. R.\.IA GoKUL 
DasS V. MULLU, 16 C.P L.R. 103. (7 W.R. 

168, 4 B. 468, li.) 

(3) — Plaint and written statement, how subs- 
cribed and verified — WUnesses — Examination 
of. — Where plaintiff showed no 6ona fide inten- 
tion to examine certain parties to the suit as 
witnesses, and did not complain of the lower 
Court’s refusal to add them to the list, he 
cannot be allowed to put in their evidence after 

C. VU— 86 


Plaint — continued. 

8. — Verification and Signature — contd. 

the arguments on appeal are concluded, and 
the decision is about to be given. If is a duty 
strictly incumbent on all Courts, without 
regard to rank or station, to see that plaints 
aud written statements are subscribed and 
verified by the parties in person, except when 
unable to do so by reason of absence or other 
good cause. In the>e c ises they may bo allowed 
to be subscribed and verified by persons oompe- 
lent to do it. KUNOO SlNGH ROY v. ESHAN 

Chunder Roy, 6 W.R. 213. 

Pro- Code, s. 51 — Plaint, necessity 
of pliintiff’s S'gnatureto. — Kxcept in the case 
provided by the last cuus-? ol » 51 o( the Civ. 
Pro. Code, it is imperatively no'essary that the 
plaintiff himself shoul 1 sign his pi imt. Where 
the plaintiff is not shown to be, by rea.son of 
ab?oncj or anv otaev good ciuse, unable to 
sign the plaint bim-o f, a pnwor of attorney 
authorising a pleader m general terms to sign 
plaints for bun will not reudor a pl.*iijt signed 
by such pleader in acjordance with such power 
of attorney i valid plaint accirding to law. 
MAHAHIR PRASM) V SHAH WAHID ALAM, 
A W.N. 1691, 152. [O , 22 A. .55 ; H., 21 A. 
450.] 

(5) — Verification of, by some onh^ of the 
ptaintiffs -Effect Cm. Pro. CoHe, 1882, s. 51 
lO. VI, rr. 11 and 15), — In a suit, where only 
two of four plaintiffs had signed and verified 
the plaint, it w IS iield that, as thoro was no 
rule prohibiting a person named as a co- 
pl tintiff Irom being I reaced as a plaintiff unless 
he sigeed and verified the plaint, the two 
plaintiffs who signed and verified were not 
suing on behalf of the plaintiffs who did not 
sign and verify, but that the latter were plain- 
tiffs from the very first ; that, though the 
plaint should be signid by all tho plaintiffs 
according to s. 51, Civ. Pro. Code, 1882, and 
should be returned by the Court for amend- 
ment, iho verification by some of the plaintiffs, 
who were convfcr.-ant wnh tho facts of the case 
was sufficient ; and th it, though the Court 
should sec that a plaint on being received is 
properly signed and verified, an objection as to 
the informal character of signing and veri- 
fication which did not go to the root of tho 
suit, could not be tskeii at a late stage of the 
suit, after one or two judgments had been 
passed in the suit without any objection having 
been raised as to tho informality. Chandi Mal 
V. Deva Singh, 48 P.R. 1896. (17 C. 580, 

A.W.N, 1886, 102, R.) 

{6l — Act VIII of 1859, s. 28 — Permission io 
verify plaint through person other than plaintijj, 
grahtatle by Court on gooi[cause shown. — Under 
the provisions of s. 28 of Act VIII of 1859, 
before granting an application made to the 
Court to permit tho subscription and verifica- 
tion of a plaint to be made on behalf of the 
plaintiff by another person, it is the duty of the 
Court to determine whether the allegations 
made by the applicant are true, and, if so, 
whether they constitute a good cause within 
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8.— Verification and Signature— con(d. 

the meaning of s. 28, sufficient to enable the 
Court to grant the application. MAHARAJAH 

Mohessur Buksh Singh Bahadoor v 
SHEG Narain Singh. 6 W.R. Mia. 59. 

(7) Cii;. Pro. Code, s. 51 — Plaint to be 
signed by plaintiff — when signature is 
dispensed with — “Good cause'^ significance of the 
24'o»‘ds. S. 51 of the Civ. Pro. Code con- 
tains a rule and an exception to tbat rule. The 
rule is that^plaintifi and his pleader, if any, 
shall sign tb« plaint. Where there is a pleader 
to sign, no exception is made. But for plain- 
till’s personal signature an exception is provid- 
ed for specified reasons. When resort is had 
to the exception, such reasons must be asserted 
in every case. It is a misinterpretation of the 
proviso to say that “absence” is a good cause 
of not signing, Jt is only absence of such a 
kind as makes signature Impossible that would 
make this part of the proviso applicable. But 
the words “other good cause'’ are of a wider 
significance, and, iu effect, leave the matter to 
the discretion of the Court ; for each case must 
be treated by itself. So. unless by reason of 
absence or for other good cause, the plaintiff is 
to sign, the language of s. 51 is impe- 
rative that he shall sign. Chandra Mal v. 
GANPAT Rao, 4 N.L.R. 117. (1C C.F.L.R. 

103, F.) 

(3)^Verification by person other than plain- 
tiff— Notice. — When a plaint is subscribed and 
verified by a person other than the plaintiff, 
notice should be given to the defendant! 
Nothing more formal need be done by way of * 
notice to support an application for the admis- | 
sion of the plaint, if the person verifying is 
qualified in other respects according to the 
provisions of the Code of Civil Procedure 
PUDDOMOKEY DOSSEE v. SHAMA CHURN 
CHUCKERBUTTY, 1 Ind- Jur. N.S. 228, 

(9) — Verification by unauthorUed person — 
Removal jrom file— Practice — When a pUint 
has been verified by a person who has not shown 
to the Court that he is a persou competent to 
verify it, the Court will order the plaint to be 
removed from the file. Overend, (rURNEY 
& Co. v. STEELE. 1 Ind. Jur. N.S. 39. 

(10) — Ciu. Pro. Code (Act X of 1377. as 
amended by Act Xll of 1879), ss. 51. o2— 
Verification of plaint by person holding general 
power -oj -attorney. — A plaint signed by a person 
holding a general power-of-attoroey to sue on 
behalf of toe plaintiff, is properly signed with- 
in the meaning of the proviso in s. 51 of the 
Civ. Pro. Code, 1877, as amended by Act XII 
of 1879. Although there is nothing ia the 
Code requiring that the verification of a plaint 
should be made in the prej^ence of the Court 
or its officers, yet, having regard to the fact 
that, where a person other than the plaintiff 
happens to verify a plaint, it should be proved 
to the satisfaction of the Court that that 
person is acquainted with the facts of the case, 
it is desirable that the verification by such 
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8. — Verification and Signature — contd, 

person should be made in the presence of the 
Court, unless the Court be satisfied that there 
is sufficient ground for dispensing with his 
attendance. H. KASTOLINO v. RUSTOMJI 
Dedabhai, 4 B. 468. [R., 54 P.L.R. 1902 

= 41 P.R. 1902, 16 C.P.L.R. 103 ; D.. 2 L.B. 
R- 41. J 

(11)— Cir. Pro. Code, 1359, ss. 17, 21— Suit 
by agent under letter of attorney as plaintiff 
Death of party before judgment — Abate- 
ment— Legal representative— Verification . — A 
party residing within the jurisdiction of the 
Court appointed a person under letter of 

act as agent for filing and verify- 
ing a plaint ; held that such a person was not 
an authorized agent within the meaning of 
s. 15 of Act VIII of 1859, and was not compe- 
tent to sign and verify the plaint on behalf of 
the principal. As the agent had elected to put 
himself in the position of the plaintiff, the 
appeal did not abate on the death of the princi- 
pal before pronouncing of judgment of the low- 
er appellate Court and its decision on the 
merits was right, since it was not necessary 
to make the legal represeotativa of tbe deceased 
person a party to the suit. THORNHILL v. 
Taylor, i Agra 2i5. 

(121— Ciu. Pro. Code (Act X of 1877), ss. 36, 

51 — Plaint, subscription of — Authorized agent, 

— S. 36, read with s. 51 of tbe Civ. Pro. Code, 
Act X of 1877, shows that a plaint which may 
be presented by an authorized agent, may, in 
like manner, be subscribed by him. and that 
such subscription would be a compliance with 
s. 51. RovDhunput Singh Bahadur v. 
Jhoomuk Khawas, 3 CL.R. 579. [R., 54 
P.L.R. 1902 = 41P.R. 1902 ; D.. 2 L.B.R. 42.] 

{\3)-~Plaint — Subscription of plaint, by au- 
thorized agent— Civ. Pro. Code (Act X 0/1877), 

5. 51.— Under s. 51. Civ. Pro. Code. Act X of 
1877. the Court may in its discretion admit a 
plaint which has been subscribed by an autbo- 
r.zed agent of the pl.^intiff. MAHARANEE 
SURNAMOYE V. POOLIN BEHARY MUNDUL, 

3 C.L.R. 15. 

(14)— Plainf, verification of , by agent — Subse- 
quent objection after previous sanction — Dismis- 
sal for aefault. — 1& is not competent to a Small 
Cause Court Judge to raise any objection to tbe 
verification of a plaint by an agent, when such 
verification has been expressly sanctioned by 
him at tbe commencement of the suit, and it 
13 still less competent to him to dismiss tbe 
case for default when it has been argued by 
three pleaders of his Court on behalf of the 
petitioner. In the matter of RajaH SUTTO 

Churn ghossal Bahadoor v. suroop 
Chundbr Doss. 12 W.R. 465. 

(15) — False verification — Verification by 
mocktear — Civ. Pro. Code, 1859, s. 24. — 

The verification of a plaint signed with tbe 
name of the plaintiff by her mooktear, and 
which does not aver what is false, bat attempts 
to do what the law estops her from doing, is 
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8 — Verification and Signature— con^d. 

not a false verification within the meaning of 
S. 24, Act VIII of 1859. ROSHUN JOH.\N v. 
En.wet HOSSEIM. W.R. F.B. 41 = Marsh 
127 = 1 Ind. Jur. O.S. 44. 

(16) — Practice — 5/a^ by firm — Sionature and 
verification by one partner. ^li has been the 
practice of the Court in a suit brought bv a 
firm, to allow a member of the firm, without 
special leave to verify the plaint on his own 
behalf and also on behalf of bis co-partners. 
Qua-re. — Whether such a practice is right or 
ought to be allowed to continue ? Ramachun- 
DERv. CHOOXEELALL. 12 B L.R. 35. 

(17) — Suif by partners^Plaint — Signature 
— Veri/tcafion. -One only of several partners can 
verify a plaint. Partners of a firm may sign 
with the firm\s name. On the plaintiffs des- 
cribing themselves as lately carrying on busi- 
ness under the name of C ind Co., held toat 
there was no irregularity in the plaint being 
signed by C and Co., and verified by A B., one 
of the partners. ROBERT LACHLAN v. SHAIK 
Abdulla, 5 B L.R. App. 89. 

(18) — Plaint — Suit on behalf of firm~Suit in 
the name of firm — Plaint sxgned and verified by 
one of the partners — Misdescription — Amendment 
of plaint — Power of Appellate Court to amend 
plaint — Ctt’. Pro. Coiie\Act XIV of 1882), s. 578 
— Irregularity. — In this case the plaintiff was 
described in the plaint "dukhan Amar Singh 
Wazir Singh ” and it was signed by Amar Singh 
Mudai. Objection was taken to the form of 
the plaint and its verification but dis.iUowcd 
and the Court passed ^ decree in favour of the 
plaintiff. The lower Appellate Court remind- 
ed the suit under s. 662 of the Civ. Pro. Code, 
for re-trial after proper orders to be passed for 
amendment of the plaint. Tbe Chief Court set 
aside the order of remand and directed the 
lower Appellate Court to rehear the appeal as 
the original Court bad not disposed of the suit 
on a prelimin.acy point. The Lower Appellate 
Court dismissed the appeal on the ground 
that the order of the Chief Court precluded 
a re-trial, and s. 578 ul the Civ. Pro. 
Code did not cure the defects in the plaint. 
Held, that ibe suit could not be brought in the 
name of the shop, and the original Court should 
have oridered the word dukhan to have been 
expunged on pain of rejection of the plaint. 
Held, further that one of the partners can sign, 
and verify the plaint on behalf of other pirtiiers 
also and the lower Appellate G? art should have 
directed the amendment as to the description 
of the plaintiff. The Chief Court allowed the 
amendment of the plaint and again remanded 
the oase to the Lower Appellate Court for deter- 
mination of the appeal. AMAR SINGH v. 
Maghar Singh, 103 P.L.R. j902. 

(19) — Ss. 51 and 435, Ciu. Pro. Code, 1832 — 
5M6scripfio»t and verificatio7i of plaint bp acting 
Manager— Acting Manager, "principal officer 
of the Corporation.'' — An acting Manager of a 
Bank is a '* principal officer of the Corporation,” 
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and be is entitled to subscribe and verify the 
plaint for the Bank within the meaning of 
s. 435, Civ. Pro. Code. Whore a permanent 
Manager, of a certain Bank, authorised to sue 
for debts due to the Bank and to substitute 
any person for hiroself, besides doing other 
acta of management, executed a power of 
attorney as Manager, whereby another pcson 
was appointed as acting Minigor, and where 
such acting Manager while he was conducting 
the chief business of the Bank, instituted a 
suit for recovering certain debts, notwithstand- 
ing the fact that the power of attorney did not 
contain express authority empowering him to 
sue for debts, held, that s. .51 of the Code 
regulating proceedings taken by or on behalf of 
ordinary plaintiffs did not apply, but that the 
case must be decided ’with reference tos. 435 
onlv. Delhi and London Bank v. Oldham. 
21 C. 60. P.C. = 20 I A. 139 = 6 Sar 331. 

(20) — Verification of plaint by bmatic — His 
rig tit to sue . — There is no ruling of law which 
renders a lunatic in^iptblo of suing in a Court 
of Law, to obtain redress for injury, and he 
could verify a plaint where he is capable of 
understanding it. BRINDABUN ClIUNDER KUR 

Chowdhry v. Kali Dass Sircar, W.R. 
1864, 268. 

(21) — Plaint alleging frauds within plainti^ s 
knowledge — Necessity of subscription and verifi- 
cation by plaintiff himself. — Where a plaint 
happens to contain several allegations of fraud 
on the part of the defendants, many of which 
must obviously bo true or false within the 
knowledge of the plaintiff himsolf, but has, 
however, oeen signed and verified only as liy 
the pen of his general attorney, there is no- 
thing unreasonable in the defendant’s requir- 
ing the plaintiff to himself subsoribo and 
verify the plaint, it being right and proper 
under the circumstances that he should be 
required to do so. THE RAJAH OF TOMKUHI 
v. BUAIDWOOD, 9 A. 305=A.W.N. 1887. 137. 

(22) — Verification of plaint — Praui — Person- 
al knowledge —Plaintiff s verification necessary. 
— Where the pUicliff sets up grogs fraud m 
a c.ise depending chiefly upon his personal 
knowledge, he should verify the plaint. PROTAP 
CHUNDER BaNERJEF. V. KRISTO KISHORE 
SHAHA. 8 C. 885. 

(23) — Plaint-- Verification by servant— Fraud. 
A plaint containing certain allegations of fraud 
and sotting out circumstances tending to .affect 
any possible question of limitatiun, such cir- 
cumstances being peculiarly within the know- 
ledge of the plaintiff, ought to be verified by 
the plaintiff herself and ought not to be allow- 
ed to be verified by a servant of the plaintiff. 

JARDINE Skinner & Co. v. mohar.anee 
SHURNO MoyeE. 24 W.R. 213. 

(24) — Plaint, Veriiicaticn of —Personal know- 
ledge and information and belief — Civ. Pro. 
Code, 1877, s. 51 = (s. 52 of the Code of 1882). 
In all cases, whether a plaint is verified by tbo 
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Plaint'S or some other person, the party verify- 
ing should scsite shortly wbat paragrapns he 
verifies of his own knowleige and what para- 
graphs be believes to be true from the informa- 
tion of others. In th<i matter c/UPENDRO LA-LL 

Bose. 6 C. 675 = 7 C.L.R. 413. [F., Jo A. 

59 j 

125)— Banami m-\riq\ge ^DMtsure of bene- 
ficial oioner— Foreclosure — Son- verification of 
plaint. — A suit for possession after notice of 
foreclosure having been decreed in favour of the 
parties who appeared as mortgagees in the 
mortgage-bond, though ic was contested that 
the ostensible plaintifls were not really interest- 
ed, an action was brought to recover the mesne 
profits of the land decreed in the above suit. I 
While the case was under trial. L, whoso guar- 
dian bad brought the action, filed a potaion. 
stating that be had nothing to do with the pro- 
perty. and that the resl owner was C. who was in 
Possession. A poCitioo to the s^me purport whs 
filed by C. and the Court directed that his 
name should be entered as a joint-plaintiff in 
the suit. Held al.si, that the suit could not be 
dismissed and justice denied on the technical 
ground that C had faded to verify the pUint as 
required by Uw. Bir.j Moohanlal Mitra v. 
Bishnu Chandra Chatterjee, i B.L R. 
A.C. 100 = 10 W.R. 145. 

Plaintiff luhen may be excused from 
verifying vlaint— Absence or other good cause. 

— It is for the Court in each case where a veri- 
fication is not made by the plaintiff to consider 
whether, by reison of absence or for other good 
cause the plaintiff is unable to subscribe and 
verify, and whether, if so, the person who has 
verified it isa person competent to make the veri- 
fication. Itisimpossible to setdown categorically 
by way of general directions, what shall be or 
shall not be considered good cause. That is for 
the consideration of the Court in each 
case, and it is only necessary to see that 
in no case is the plaintiff excused 
from verifying bis plaint, except where, by 
reason of absence or otber good cause, it is 
made out to the satisfaction of the Court that 
he is unable to do it In re Rajah Leeda- 
NDND SINGH, 7 W R. 168. [fi., 16 C.P.L.R, 

103.] 

{21)^Verificatioyi of plaint ^Inability to 
verxfy.^lu general, plaints should be verified 
by plaintiff; s. 28 of Act VIII of 1859 should 
be applied exceptionally and for the good and 
suflScient cause contemplated therein. Such 
causes should be judicially considered whenever 
pleaded. MAHARAJAH MUHESSR BUKSH 

SINGH Bahadur. Petitioner, s W.R. Mis. 

33. 

(28)— Civ. Pro. Code. 1882. s. 52 ( = 0. VI, 
r. 15, new Code) — Verifi muon, particulars of, 

— verificvcion in a plaint was made as 
follows: — “ To the limit o^ mv knowledge the 
purport of this is trus.” Heli that such veri- 
fication was not in accordance with tbe provi- 
sions of 8. 52, Civ, Pro. Code. (6 C. 675, R.) \ 
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The verification under 9. 52 must be, if all the 
faces are within the knowledge of the deponent, 
a distinct verification that tney are to his 
knowledge true. If he has knowledge as to 
some, and only information and belief as to 
others, the verification sbould show as to 
which he speaks from his knowledge and as to 
wbich he speaks from his information and 
belief. GiRDHARI v. Kanhaiya LAL, 15 A 
S9 = A.W.N. 1892, 235. L/i., a.W.N. 1890. 

75, 18 A. 396, 10 C.L.J. 9l ] 

Civ. Pro. Code (1882), s. 53( = 0. VI. 
r, 17. neiu Code) — Dejectwe verification of 
plamt— Amendment of ptaint.—ln a plaint 
coosisting of three leaves, the signatures and 
verifications were coorainei in tha last leaf. 
The firsi leaf, the stampe I piper containing the 
U'liiie of the Court and the names, description 
and place of abode ol the parties was apparently 
not verified by tbe plaiutifls, ceoaase that 
stamped paper showed* tbac it was purchased 
after the date of the verifi ^icion. Held that tbe 
verification was defective, and that the Court 
should not, under such circurastauces, dismisa 
the suit, but should allow the plaintiUs an 
opportunity of amending cho plaint by making 
a proper verification. FaTEH CHAND v 
JMansah Rai, 20 A. 442 = A.W.N. 1898, llO. 

(30) — Plaint not properly signed and verified 
— Procedure of Court. — A plaint was drawn up 
on two sheets of plain paper, and it was signed 
and verified at the foot by the plamtiffs as 
required by s. 61, Civ. Pro. Code. Toey then 
sent tbe plaint to their pleader for being filed 
in tbe Court. Tbe pleader, instead of attaching 
to the plaint the stamp paper requisite for tbe 
Court-fees payable on the plaint, as bo should 
have done, cook out the first sbe)c ani trans- 
cribsd the contents of it on the stamp piper. 
Held that the plaint was defective and tha; the 
Court should uoc dismiss the suit, on that 
account, but sbculd have returned the plaint to 
tbe plaintiffs for amending it uy signing and 
verifying it as it stood. Held, further cuat it 
was the duty of the Court to return the plaint 
before settlement of issues, and that even if Che 
issues bad been settled, the plaintiff -i should not 
be deprived of the opportunity to cure tbedefect 
in the plaint by amending ic. Ganga SahaI 
V. Muhammad ALi Jan Khan, 2ij A- 444. 
Note. 

(31) — Verification of plaint defective Suit 
not to be dismissed -Plaint shouli be amended 
— Verification tnU all miUers lu plauU are 
true to his knowledge — Effect of want of per- 
sonal knowledge as to som-t. — The plaint was 
written out ou four sheets of plain paper and 
the end was signed and verified by the plaintiff, 
but the pleader filing the plaint, instead nf atca- 
ohiog to It the stamps required for the claim 
took oat tbe firs': two sheets and caused their 
contents to be copied on tbe stamp papers. 

Held that the verification was defective, and 
that the Court anould not dismiss the suit on 
that account, but should return the plaint to 
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the plaintifi in order that it might be properly 
verihed. A verification c-tiiaot be considered 
to be defective in form, on the ground that 
although the plaintifi verified the whole of the 
statements contained in the plaint as true to 
his knowledge, he bad. in tact, as t) some 
matters, no personal knowledge. For the pur- 
pose of ascertaining whetb* r a vonfication is a 
good one in form, the fact whether it is true is 
wholly immaiurial. MUNSHI Fakiu Chand 

V. MahesH Das, 20 A. 445. Note. 

(32) — Cii). Pro. Code, ss. 52, 53, 57S-Pfuinf 
not properly verified, amendment of — Procedure 
of appellate Court — Defect in verification, 
whether justifies dismissal of suit. — Under s. 53 
of the Civ. Pro. Code, the Court of first in- 
stance, unless acting under the orders of the 
appellate Court, could not return a plaint to be 
amended alter the sciilemeut ol i&sues : but 
if the plaint required ameudineut and the fact 
was only discovered after the issues had been 
settled, the Court could, under s. 53. cl. (c), 
amend the plaint or cause it to bu ainendcd at 
any time before judgment. The result of 
defective verification of ibe plaint is not neces- 
sarily to be the dismissal of the suit. Where, 
however, a material defect in such verification 
IS not discovered until the suit guts into tho 
superior Court on appeal, the appellate Court 
can either order the amendment to be maue 
ID Ibal Court, or may order the first Court to 
do what it ought to nave done at the proper 
stage. Il the defect in the vonfication is merely 
of a formal nature, and lut one affecting the 
merits of the suit, so that it conies under s. 578 t 
of the Code, tho appellate Court need not tako j 
any notice of it aud is nut bound to tako any 
steps to rectify it. RaJIT KA.M v. KaTESAK 

Nath. 18 A. 39b-: A. W.N. 1896, 102. [A\. 5 

C.W.N. yi : IL, 22 A. 55. 23 A. 167. J 

(33) — Return of phint in suit as not propeily 
verified— I*resCntatton Oeyond expiry of Itniiia- 
lion. — Tho plaint, in tins case, naving been 
returned as not duly veriiijJ, and not baving 
beoD pceseurod or registered until moro than 
SIX months alter the expiration of the period of 
limitation, was clearly out of time. AliOO 
BEEMEE V. The COf>LECTOU 01- JESSOUE, 4 

W. R. 81. 

(34) — Irregular verification — Dismitsal on 
ground of improper vtr jicatxon after admission 
of plaint. — ThcJudgeoii appeal dismissed asuit 
on tho ground that the plaint w.is verified oy 
an agent, when it might rtiid ought tu have 
been verified by tho plaintiff himself Held 
that, the plaint having been admitted, the suit 
ought not to be dismissed for this defect, but 
tho Judge might properly bavo required tbo 
verification of tho plaintiff to be supplied. 
OOKUL Chundek V. BuuEEK BEOUM, Marsh 
344*2 Hay 323 . 

( 35 ) — Plaint — Signature and verification by 
agent — Irregularity — Whether material — Cure 
by s. 99, Civ. Pro. Code, 1903 — Dale of original 
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presentation — Subsequent amendment — Start- 
ing point — Limitation. — A plaint was both 
signed and verified by an agent of the plaintiff. 
It was pleaded chat the plaintiff's signature 
was not essential because the plaintiff, though 
resident within jurisdiction, had no personal 
acquaintance with the facts. The Mun.siff htld 
that the plaint was not bad in law, and decid- 
I cd the suit correctly on merits. Held, that iho 
signature by tho agent amounted to an irregula- 
rity, that the defect was cured by s. 99, Civ. Pro. 
Code. 1903 and that there was no ground for 
interfeiencQ in appeal. plaint is not void or 
inadmissible until tbo defect in signature is 
removed. The date of amendment of a plaint 
is immaterial for purposes of limitation, unless 
tho time expressly allowed by Court has been 
exceeded, and it is the date of tin* original pre- 
sentation of plaint that detenninos the dale of 
suit for purposes of limitnion. DUHdAGIIl v, 
Kollu, 7 N.L.R. 33. (IG C.P.L U. 103, 4 N. 
L.R. 117, 28 C. 321. 22 A. 55. 10 C.W.N. 
841. R ) 

(3G) — Civ. Pro, Code, s- 52 - Plaint — Amend- 
ment of plaint -Verificatinn of plaint. — Held 
that a plaint vcrilitd in tbo following form : — 
“I. Musammar, Ganiio Bibi, plaintiff. affirm that 
the contents of the plaint are true to the extent 
of my knowledge and bolioi”— wa.s not properly 
verified accorditig to law Held also that the 
plaint could not bo returned for amondmont 
of the verifioar.ion after 1 .s^ue■« had been settled. 

Balgohind Das v. Ganno Bim, A.W.N. 
1896, 75. (15 A. 59, R.) 

(37) — Ciu.Pro. Code,s. 53- Plaintiff- -Amend- 
ment — Plaint not signed by plaintiff or by any 
one authorised by him in thit behalf, — Held, 
where a document which purported to be a 
plaint was found not to have been vjgjjod by 
the plaintiff or by any one duly authorised by 
him in that hobalf, that it was i.ot competent 
to a Court btfore which such document eamo 
in appeal, to allow the so-called plaintiff to 
sign or affix his mark lo tho said document, 
and thereby to convert it into a valid plaint. 
Tho document was ab ini'.to invalid, and the 
only order po.ssiblp in re.specr, of it. vv^i.s an order 
of rejection. MaugHUH AHMAD v. NiHAL 
AHMAD, A.W.N. 1899,59. (A.W N. 1894, 95, 
F.) [/f . 109 r.K. 1907; Diss., 22 A. 55; D., 25 
A. G35.J 

(38) — Triaf by Deputy Collector — Non-vetifi- 
catton of plaint — Examination of parties and 
their agents — Defective proceaure. — lu this case, 
tho High Court was of opinion that there was 
not only an error in the facts on which tho 
judgment of the appellate Court was baecd, but 
there had been, from first to last, defective pro- 
cedure in the following respects:— (1) The plaint 
was not verified and the mere fact that one of 
the plaintiffs had given a deposition could not 
cure tbo defect of non-verification of tho plaint 
of all tho plaintiffs. (2) The provision of the 
law that on tho date-fixed for tbo hearing, tho 
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Collector should examine the plaintiff or defend- 
ant or the agent of each and each may cross- 
examine the other, had not been observed by 
the Collector, and no opportunity of cross-exa- 
mination had in fact been given to the parties. 
The decision of the lower appellate Court was 
accordingly reversed and the case remanded to 
that Court to be returned to the Deputy Collec- 
tor with directions to adhere strictly to the 
procedure laid down in Act X of 1859. Sree- 
NATH DUTT CHOWDHRY v. GOKOOL CHUN- 
DER SEIN, 6 W.R. Act X, Rul. 6. 

{39)— False verification by agent- Plaintiff 
not punishable. — i'laintiff is not punishable 
for false verification by agent. TaRAPERSAD 
Roy CHOWDHRY V. Gopal Doss Dutt 
W.R. F.B. 23. 

(40) — Plaint — False verificalion — Dismi^^sal 
of suif — Decision on merits.— \ plamt was 
verified by one N, who, in verifying it. declared 
himseff to be the tehsildar of the plaintiff, and 
to know that the particulars given in the 
plaint were true. When the case camo on for 
hearing, the Munsiff found that the verification 
by N was false ; and he then apparently was 
about to dismiss the suit on account of this 
false verification, when the plaintiff presented 

an application for leave to withdraw the snit, 

with permission to bring a fresh suit. The 
Muosif rejected this application, and dismissed 
the suit with costs, on the ground that the 
verification of the plaint was false. Held that 
the defendant having filed bi.s written state- 
ment. and the c^se having actually come on 
for trial, it was the duty of the Munsif to have 
disposed of the case upon the merits, dealing 
in such a manner as he might have thought fit 
withN. who, no doubt, bad laid himoolf open 
to criminal pr>ce€dins3, if ho made a false 
verification for the plaintiff Shama Soon- 
DUREE DEBIA V. ROHIMOODDEEN SiRDAR, 

2li W.R. 71. \.Rel. on, 15 Ind. Gas- 583.] 

This ciroular directs that all verifiealions in 
plaints, &c., shall contain a true specification 
of the date and place at which they are eigoed. 
Civ. Gip. No. 5 dated 22nd February 1870, 13 
W. R. Civ. Cir. 9. 

See Civ. Pro. Code. 1908. s. 83. o. xxix. 
r. 1, 30 C. 103. 

Verification and signing of — Plaint on be- 
half of Government signed and verified by 
Collector and signed and presented by a Plea- 
der who WAS not a Government Pleader— See 
CIV. PRO Code, 1908, s. 99, lO C.W.N. 
841 = 8 C.L.J. 34. 

Suit brought by an independent prince — 
Recognised agent — Signing and verification 
of plaint— CiV, PRO. CODE, 1903. O. VI, 
rr. 14, 15 (1), s. 86, 41 P.R, 1902 = 64 P. 

L. R. 1902. 

Verification of plaint in suit by Corporation 
— See ClV PRO. CODE, 1909, 0. XXIX, r. 1, 

5 C. W. N. 91, 9 C.W.N. 608. 


continued. 

9. — Miscellaneous. 

{!)— Cause of action — Benameedar.— The 
plaint alleged that the three first defendants, 
with a brother since deceased, purchased a 
putnee m^'nal therein described ; that the same 
was thereafter sold for arrears of rent, and 
purchased by the said three defendants with 
their own funds; but that the Collector, in 
compliance with their petition, entered ohe 
name of their mother, the fourth defendant^ as 
the purchaser. The plaint then alleged a 
subsequent sale by the three first defendants 
to the plaintiff ; that they, the said defendant.^ 
caused a kohala to be executed by the fourth 
defendant, and that they, being the real 
owners, became witnesses to the deed, and 
received the whole of the consideration-money ; 
and prayed, by reason of ousterand disturbance 
alleged, for damages against all the defendants 
for breach of the following covenant contained 
in the kobala:—"li any one making any 
opjection to the sale by me of the said mehal 
give you trouble in any way, then I will put 
matters straight. If I fail to do so, I will return 
the consideration-money. If I do not return 
it you will realize it by means of a suit.” The 
Civil J udge in whose Court the plaint was filed 
held that no cause of action was shewn ; and 
the High Court, on appeal, remanded the case 
to try whether there bad been the ouster and 
disturbance alleged, and whether, under the 
circumstances, they constituted a breach of the 
contract. The High Court, however, dismissed 
the suit against tbe three first defendanis, 
holding that tbe mother onlv was bound bv 
the contract : -Held, by their ’Lordships, that 
the plaint disclosed a cause of action against 
all tbe defendants, and that tbe case tnuet bo 
remanded accordingly. One issue raised by 
the plaint was whether the kobala was really 
entered into by the mother as tbe agent and 
on behalf of the three first defendants, and 
by their authority. HiSHESWARI DEBYA v. 

Govind Persad Tewari, 3 I. A. 194 = 26 
W.R. 32 = 3 Sar. 626. 

Failure to prove case set up in plaint — 
Admission by defendant — Decree for plaintiff ns 
to such fiorlion — Where a plaintiff states in bis 
plaint that tbe lands in dispute are his self- 
acquisition and fails to prove bis averment, it 
is no ground for dismissing his suit altogether, 
if ho is entitled in part to the relief sued for on 
the facts admitted by the defendant himself. 
NaRASAnNA v. GURAPPA, 9 M. 424. 

(3) — Order for fiiing new vlaint — Decree — 
Construction . — Where plaintiffs were ordered to 
file a new plaint within 3 months, tbe period 
was construed to be within 3 months of the 
final decree TARTNEE CHUR.N' DEY v. BUNG- 
SHEE BUDDUN Bey, 17 W.R 183. 

(4) — Decree — Uncertainty — Relief — Supole- 
mental plaints.— The first Court allowed a 
supplemental plaint to he filed, and passed no 
order on it, and, iu drawing up judgment, 
wholly omitted to notice it, and gave a decree 
for an area, not according to the boandaries 
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correctly laid down in the supplemental plaint, 
but simply for •* the lands under litigation.” 
To prevent the petitioner's decree from being 
infructuous, or, if possible, to protect him from 
unnecessarily incurring further expenses in ap. 
plying for a review of judgment, it was indicated 
to the Court executing the decree that, where 
the lands have been identified in the plaint by 
boundaries, and also by trustworthy measure- 
ment papers, if possession cannot be given 
according to the former, it may ho according to 
the latter. Gray v. LOYAL, 1 W.R. Mis 19. 

(5)— Plaint not stamped — Credit asked for 
ixcess paxd elsewhere. the plaint is not 
stamped tut the plaintiff claims that the neces- 
sary stamp for the same relief has n furnish- 
ed in excess in another suit, the credit claimed 
cannot be allowed. ASSANv. PaTHU.MMA 22 
M. 494. 

Stamps— Plaint— Xeceisity to tvrite on 
stamp paper. — It is not at all necessary that 
the substance of the plaint should, as much as 
possible, be erigio>:.‘>ed on IhestHiup papers. If 
the rule against the use of a larger number of 
stamps than is absolutely necessary is complied 
with, it is not material whether the plaint be 
taken to commence or e nd on plain paper. In 
the matter o/ THE LAND MORTGAGE BANK. 
18 W.R. 326. 

(7) — Undervaluation of suit — Civ- J'lO. 
Code, 1859, ss 30, 31. 32 — DiS)nissQl of suit. — 
If at the bearing of a suit it proves to be under- 
valued, and if the Court would not have juris- | 
diction to entertain it if properly valued the | 
suit ought to be dismissed. MUZHUR ALI v. 
Basoo. 8 W.R. 47. Koylashnauth Roy v. ' 
Bodun Monee Darla. 2 Hay 386. It is 
only at the time of presentation of the plaint i 
that the plaintiff in a suit which has been ! 
brought in a Court, in which, with reference to 1 
its proper valuation, it should not have been 
brought, can claim the benefit of ss. 30, 31 i 
and 32 of the Code of Civil Procedure, 1859. 
Muzhur ALI V. Basoo. 8 W.R. 47. Bui see ' 
contra JaDU v. HIFAZAT HOSSEIN. 5 B.L.R. 

App. 13. S.c. EDOO V. HEFAZUT HOSEIN. I 
13 W.R. 338. ' 


— S. 23, Provincial Small Cause Courts 
Act (1887) — Finality of order — An order under 
s. 23 n turning a plaint to be presented to the 
regular Courts, is final, and confers jurisdictiou 
on the latter. MahamAYA Dasya v. Nitya 
Hari Das BAIRAGI. 23 C 423. [2?^.. 10 M.L.J. 
313, 29 M. 329 ; li., 35 P.L.R. 1902.] 

(9) — Rond, suit for amount due. under - - Lien 
—Application under Act XX of 16GC, s. 53.— 
A plaint in a suit instituted in a Munaifl’s 
Court to recover the amount due under a bond 
and for a declaration of the plaintiff’s lien on 
the property pledged thereunder, cannot bo 
inverted into an application under a. 5-t of Act 
XX of 1866. In the matter of GOUR CHUNDER 

MITTER V. GOLUCK CHUNDER ROY. 19 W. R. 
156. 


Plaint — continued. 

9. — Miscellaneoue — continued. 

ip)-~Inconsis(ent allerjations^Suit framed 
either under cl. (2) or cl. i5) of s. 108. U.p Act 
X\II 0 / 1886. — Plaintiff sued to recover 
Rs. 1.098 allegtd to be due from defendants as 
agents employed bv her to collect rent or 
arrears of rent payable by them as thekadars 
of the village. The suit was entitled as one 

of.s. 108. Act 

XXII of 1886. The Court in which the suit 
wa.s filed was competent to entertain it either 
I as a sui^ under cl, or as a Ruit under rl. (2) 
It was found that the defendants were liable 
undercl. as thekadars. Held, that the suit 

, was not liable to disrois-^al on the ground that 

I the plaint contained inconsistent allecations 
, JAFRI Becam V. Taleyar Khan, 1 0 C. 88- 

(W'^—Verification of statement in suit for rent 
/let X 0/ 1859, 37. — The plaintiff hroueht 

a suit for rent claimed to bo due for three 
years; be failed to prove his claim, and the 
I suit was di.sroissed for want of evidence. He 
afterwards sued »o recover rent for one of the 
Paine years, and recovered the amount. The 
Judge on appeal rever.sed the decree, and made 
I an order remitting the ease to rho Deputy 
Collector to enquire under Act X of 1859. s. 37. 
whether the plaintiff had eomniitfed perjury in 
I the first suit, the plaint in which was verified 
; by his agent. The 37th section of the Act re- 
quires that the statement of claim shall be 
\orified bv the plaintiff or his agent, and enacts 
that, if the statement sh.ill contain anv aver- 

ment which the person making the verification 

I Pball know or lelieve to be false, or shall not 
I know or believe to be true, such person shall bo 
subject to punishment according to the law for 
the time being in force for the punishment of 
giving or fabricating faPe evidence. Eeld that 
there was no foundation for the order, the 
averment having been made bv the agent, and 
not by the plaintiff ; and besides, there was no 
evidence that it. was untrue, there having been 
no finding in the first suit that, the rent was 

not due. Tarapersad Roy Chowdiiry V. 
Gopal Dask Dutt. Marsh 72 = W.R. F.b! 
24= 1 Ind. Jur. 0 S 79 = 1 Hay 235. 

See M^AD. act VIII of 1865. as. 15. 18. 51. 

Presentation of plaint— Plaint sent bv post— 
See Mad act VIIl of 1865. a. 51, 8 M. 411. 

Mav he treated as an anoHration under a. 244, 
Civ. Pro. Code — See ClV. Pro, Code, 1908* 
s. 47, 6 A L J. 641=3 Ind. Caa. 495. 

Diacrepancies between the terms of a docu- 
raent and their description in— Dismissal of 
suit— Revision- See Civ. Fro. Code 1908 
s. 115, 9 Ind. Caa. 32 = 9 M-L.T. 268 = 21 m! 
L.J. 451- 

Plaintiff shebnit of idol — Plaintiff’s name in 
heading of plaint — Suit in representative 
character — Maintainabilitv~S^i» CiV Pro 
Code, iy08, 115 , O, XXXI, r. I, 9 ind, Cas! 

lo«. 

See Civ. Pro. Code, 1908, O. VII, r ii 
O, VI, r, 18, 27 C, 376. ’ 
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Piaint — concluded. 

9. — Miscellaneous — concluded. 

Details of — When may bo read intothe decree, 
—See Civ. Pro. Code. 1908, 0. XX, r. 9, 
7i P.R. 1905 = 182 P.L.R. 1905. 

When a — can be treated as an application 
for execution— CiV. PRO. CODE. 1903 
O. XXI, r. 16. s. 47, 28 M. 64. 

Admission of, through mistake or inadver- 
tence— Court-fee— C ourt Fees act, 1870, 
s. 7, V (6) and (d) and s. 28, A.W.N. 1907, 110 = 
4 A.L.J. 363 = 29 A. 382. 

Insufficiently stamped at presentation —Pay- 
ment of additional Court-fee after period of 
limitation for suit — Dismissal of suit — See 
Court-fees act, 1870, s. 28, 2 A.L.J. 55 = 
A.W.N. 1905. 12 = 27 A. 411. 

General prayer in — for getting such relief as 
the Court may think fit to grant— Suit for 
possession and declaration — Suit for declara- 
tion of half only of a property — Relief granting 
declaration for whole— 5ee CUSTOMS — PuNJAH 
—ALIENATION. 26 P.W.R. 1907. 

Civ. Pro. Code. 1903, s. 53 — Suit for enforc- 
ing execution of Muchilika — Amendment of 
by addition of prayer for declaration See 
DECLARATORY DECREE. SUIT FOR- SUITS 
CONCERNING DOCUMENTS. 12 M. 481. 

See Decree— MISCELLANEOUS, 5 w.r. 

Act X, r. 59. 

See Holiday, 43 P.R. 1870. 

Objections to frame of, when eotertainable — 
Limitation— See LlMIT.VTION ACT, 1908. 
arts. 91, 92. 93. 120, 82 P.L.R. 1909 = 88 

P.W.R. 1909 = 4 Ind. Cas. 923. 

Payment of deficient stamp-duty under 
orderd of Court — Proper— from date of present- 
ation- See Limitation act, 1903, art. 132. 
15 M.L.J. 219 = 28 M. 493. 

See Negotiable Instruments, Sum- 
mary procedure on. 3 B.L.R. O. C. 146. 

Treated as an application under s. 244, Civ. 
Pro. Code. 1882— 6’ee TRANSFER OF PRO- 
PERTY ACT, 1882, s. 99, 8 O.C. 327. 

Plaintiff. 

See JOINDER OF PARTIES. 

See PARTIES TO Suits. 

(1 ) — Apveal by one plaintiff against another — 
Decision of rights of plamtijff inter se — Legality. 

— An appellate Court must not allow one 
plaintiff to appeal against the other. Nor can 
it decide the rights of different plaintiffs inter 
se in such appeal. V^ITHO v. BHIMO, 15 B. 
145. [R., 16 B. 119.] 

Suit by person having no right to sue — Per- 
son having right whether can be joined as — 
See CIV. Pro. Code, 1903, O. 1, rr. i, lO, 

11 Ind. Cas- 223. 

See CiV. Pro. Code, 1908, O. IX, rr. 8 
and 9. 117 P.R. 1891. 


Plaintiff — concluded. 

Second appeal, statement of plaintiffs in 
paper book of, not part of decree— Claim to be- 
coDstrued as in plaint — See DECREE — 

Decree, Construction of, ii B. 177. 

Addition of, after commencement of suit— 

Bonn mistake, institution of suit through 

Code of Civil Procedure, s. 27 — See PARTIES 

TO SUITS— ADDING PARTIES TO SUITS 7 O. 
C. 193. 

Practice— Appeal against co-plaintiff— 5^0 

Practice and Procedure, 5 b. 264. 

Alleging one state of facts— Denial of defend- 
ant— Plaintiff’s right to carry on suit — See 

Practice and Procedure, 14 c. 79i. 
Plantain Trees. 

Suit re— Tahsildar not competent to try 

suit — See Jurisdiction — Question of 
Jurisdiction, ii c. P.L.R. 89. 

Planter. 

See St. 11 and 12 Vic., C. 21, s. 60, 21 
C. 1018, 

Play. 

Contract to play for a term and not to per- 
form anywhere else — If enforceable by injunc- 
tion— iVe Contract act. 1872. s. 27. 16 C. 
W.N. 5.34. 

Plea. 

See Pleadings. 

See Practice and Procedure. 

fl) Plea in abatement of jurisdiction — Prac- 
tice. A p'ci in abatement to tbo jurisdiction 
of the Court must point out another Court 
before which the matter is cognizable. A plea 
in bar, if well founded, is sufficient, without 
pointing out the Court in which the suit ought 
to have been brought. SPOONER v. JUDDOW, 

4 M I. A. 353. 

(21— Ciu Pro. Code, 1003. s. U— Res judi- 
cata — “ Ought ” — Under-proprietary rights in 
Oudh, meaning of^Oudh Rent Act {XXll of 
1886), s. 3, cl. 6 — Proprietary rights, claim os 
to, does nnt affect under-proprietary rights— 
Pleas in defence which ought to be raised— 
Inconsisteiit pleas when barred.— A sued B. for 
the recovery of the estate of a deceased Talukdar 
C, and obtained a decree for possession of the 
estate. la execution of his decree, A obtained 
possession of tbe said property. B objected 
that the under-proprietary rights in the property 
were held by A and B, under previous Settle- 
ment Court decrees and that these rights were 
not affected by the decree for the proprietary 
rights obtained by A. On this ground, B 
claimed restitution of the property. In the 
decree obtained by A against B no reservation 
was made in respect of the under-proprietary 
rights in favour of B ; no question was in issue 
as to under-proprietary rights in the suit 
Held, (1) that the decree related to tbe proprie- 
tary rights of C’s estate, and did not affect the 
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Plea — continued. 


undor-proprietary rights held by A and B 
jointly and mdependeobly of Q; (2) that the 
under-proprietary rights were no part of the 
property of C ; (3) that, as A and B litigated 

as rival claimants to the estate of C. under a 
title different from the one claimed as under- 
proprietors, s. 11 of the Civ. Pro. Code could 
have no application. (11 M.I A. 50 = 10 W.R. 

A party may join two or more 

alternative claims for relief based on inconsis- 
tent allegations, but is not bound to join them 
in a claim unless such joinder is possible with- 
out confusion or emoarrassment and without 
impleading others as additional parties. Toe 

in Eipl, IV. s. 11, Civ. Pro. 
Lode, should be interpreted with reference to 
tue array of parties to the previous litigation 
and the nature of the estate or claim th«n 

Gas. 

/oo. ji.) Under-proprietary rights are indepon- 
dent and distinct from proprietary rights. 

I bey do not form a part and parcel of talukiari 
rights. An under-proprietor has as complete 
an ownership over his land as that possessed 
by a superior proprietor, subject only to the 
payment, in certain cases, of rent or malikana 
to the superior proprietor. An under-propriotor 
can deal with his property as freely as a superior 
proprietor can deal with his. and an under- 
propne^r’s interests are heritable and transfer- 
able. The maiu distinction between a proprie- 
tor and an undor-propnetor is that the former 
IS not only the owner or part owner of the 
mafnl. but IS also entitled to engage directly 
with Government for land revenue, while the 
latter though owner of the land within the 
‘>nahal, is not entitled to engage directly with 
ijovernment. but pays his assessment to the 
proprietor of the mahal. SUU.VJ BlKIiAM 

335 °^ t7 Ind. Caa. 

Of equitable acquiescence— Sec LANDLORD 

and Tenant— Transfer of tenant’s 
interest, A.W.N. 1905, 90 = 27 A. 556. 

Right of lioQ over property in suit, as a plea 
in defence— 5cc Lien. 4 C. 322 = 3 C.L.R. 375. 

Of limitation taken for the fir-it time in second 
Limitation act. 1908. ss. 6, s. 

Not raised in lower Courts or in grounds of 
appeal, bub first raised in course of argument 
in Chief Court, tenability of— Set PRE- 
EMPTION— CONSTRUCTION OF WAJIB-UL- 
ARZ. 1 lud. Gas. 478 = 43 P.W.R. 1909. 

Of Res ;udicato— Jurisdiction of Court 
passing former judgment, enquiring into-5ce 

KES JUDICATA, ESTOPPEL BY JUDGMENT. 

* L.B.R. 24. 

Of failure of consideration by stranger to a 
cransaotion— See Right OP SUIT— MISCEL- 
o??’ ^ C.W.N. 477, P.C.=8 O.C. 155 = 

“ jlooreo is not binding— Question of 
Bona fides"— See SALE— SALE IN EXECU- 

M^20° SETTING ASIDE SALE. 5 


Plea — concluded. 

^ken for the first time in second appeal 

Practice and Procedure in 

SPECIAL appeal. 15 M L.J. 28 = 28 M 122 

Of purchase for value without notice must be 
raided specifically in writteu statement or issues 

Pleader. 

See Legal Practitioners— Pleader. 

Pleader’s Clerk. 

5ee Legal Practitioner— Pleader. 

Position of— towards his master's clients— 

See Evidence act, i872. s. hi. 9 c p.l r 

oD» * 

Pleader's Fees. 

See Legal Practitioners— Pleader. 

Promissory note for— Omission to file in 
Court, effect of— See ACT XVIH oF 1879 
ss. 28. 29. 14 M, G3. 

In land acquisition cases — See ACT I of 
1894. s. 23. 9 Ind. Gas. 228 = 9 P.\Vr 1911 

Certificate by pleader not according to rules- 

rules not complied 

7 P w R occupancy-general. 

1/ riW.K. 1911=9 Ind. Cas. 744. 


Pleadership Examination. 

O) I^leadership examination—Board of Ex. 
amiTurs—Standard of marks required for 2 Jnss 
certificate raised without notice to candidates^ 
Application by unsuccessful candidates for revi. 
swn of hstof successful candidates.— Where the 
Board of Examiners raised the standard of 
marks required for a pass certificate at the 
annual e.xamination for Pleadersbips of tho 
Upper Subordinate Grade, without giving anv 
notice to tho candidates, an application by the 
unsuccessful candidates, fora revision of tho 
list of successful candidates and the admission 
of those who had qualified themselves for a 
pass certificate according to the old standard 
was rejected, on the ground that the High 
Court, having delegated its power to the Board 
of Examiners, could not interfere with the 
exercise, by the Board, of its discretion pro- 
per y, legally, and for tho benefit of tho publio. 

Notification that candidate has passed— 
Caocelment of notification on ground of error 

Appeal to Privy Council— APPEAL TO 

Privy Council— cases where appeal 
LIES OB NOT, 6 A. 163, P.B = A.W.N, 1884 
1 0 • 

Duty of Board of Examiners for— On applica- 
tion by a candidate -5ce Board of exami- 
ners, 28 C. 479. 


c. VII-87 
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Pleadership Rules. 

This is a circular which modifies the Pleader- 
ship Rules as regards natives of Assam, 15 W. 
R H C. Rules, p. 1. 

Pleaders, Lower Provinces. 

See BEN. ACT XVIIl OF 1852 

Pleaders, Mukhtars and Revenue Agents. 

See ACT XX OF 1865, 

Pleadings. 

See APPELLATE COURT— OBJECTIONS 

FIRST TAKEN IN APPEAL. 

See CIV. PRO. Code, 1903, Orders VI— 

vin. 

See FRAUD— PLEADINGS AS TO FRAUD. 

See PLAINT. 

See Practice and Procedure. 

See Variance between Pleading and 
Proof. 

See Written Statement. 

( 1 ) — Plendings — Object oj pleadings. — The 
solo object of any system of pleading is that 
each side may be fully alive to the questions 
that are about to be argued, in order that each 
may have an opportunity of bringing forward 
such evidence as may be appropriate to the 
issues. SaYAD Muhammad v. Fatteh 
Muhammad. 22 C. 324.P.C. = 22 I. A. 4 = 6 Sar. 
513. [R., 3 Bom. L.R. 535, 23 B 153 = 5 Bom. 
L.R. 892.] 

(21 — Forms of pleadings— Cause of action to 
be disclosed in plaint. — The Code of Civil Pro- 
cedure docs not deal with the forms of action. 
A plain statement of facts in the plaint, dis- 
closing a cause of action, is all that is required 
by the Code. It is illegal to hold that a suit for 
the price of goods sold to a purchaser, without 
regard to a contract regarding the same matter, 
would not lie. on the ground that the suit 
ought to have been brought on the basis of con- 
tract and that the plaintifi should sue for a 
statement of account on the contract. MUHAM- 
MAD SHARIF V. 8HAMSHER Khan, 11 P R. 
1891. [Reh on. Ill P.R. 1900; R.. 91 P. R. 
1901 = 113 P.L.R. 1901] 

( 3 ) — Case where an error in framing suit was 
held not fatal . — Where several persons, who 
had purchased different shares of an estate, sued 
the manager to account for his management, 
and it was pleaded that the suit should be dis- 
missed, the High Court, in regular appeal, 
although the suit had not been rightly framed, 
refused to dismiss it, as the plaintiffs were in 
joint possession ; and the fact of their suing 
together did the defendant no injustice, and as 
expense had been incurred, and if the plaint 
were now dismissed, the plaintiffs would pro- 
bably be barred by limitation. THOMAS 
KALLONAS V. GUNGA GOBIND ROY CHOW- 
DHRY, 25 W-R. 121. 

{^)^English rules of pleading, not in force in 
/ndio.— Indian Courts are not governed by the 


Pleadings- 

technical rules of pleading which obtain in 
Courts administering English law. PlTAMBUR 
PYNE V. TOOLSEE DoSSEE, 7 W.R. 39. 

(4-a ) — Principles of pleading in English 
Chancery Cour'.— Applicability to India . — The 
same principles in regard to pleadings are 
applicable here as in the English Court of 
Chancery. JEEGE BUNDHOO TEWAREE 
V. KURUM Singh, 22 W.R. 341. 

f5i — Pleadings — Material alhqationsin plaint 
not traversed — Admission by defendant.— Vlheve 
a defendant does not traverse any of the 
material allegations in the plaint, be must be 
taken to have admitted them. YekNATH 

Babaji V. Gulabchand Kahanji, 1 B.H. 
C. 85. 

(6) — Allegation of title by plaintiff — Non- 
traverse by defendant, effect of ■ — Where plaintiffs 
sue alleging that they are the Suddcr putneedars, 
and there is no traverse by the defendants of 
this allegation, then, under the ordinary rules 
of pleading, the possession of the plaintiffs re- 
quires no furthei proof. Chundee CHURN v. 
Mobaruck Ali, 12 W.R, 469. 

(7) — Averments not traversed to be taken ns 
admitted, not applicable to Indian Courts . — 
The strict rule that averments not traversed 
must bo taken to be admitted, is not applica- 
ble to, in Indian Courts. Deo Nundan PER- 
shad v. Meghu Mehton, 11 C.W.N. 225 = 

3 C.L. J. 181 = 34 C. 57. (9 M.I.A. 287, F.) 

(8) — Written statementff, pleas of defendant 
recorded in — Evidence for the defence must be 
confined to — Civ. Pro. Code, s. 114 — In a case 
for pre-emption, a finding that the sale was a 
fictitious transaction was arrived at by the first 
Court and upheld on appeal. On second 
appeal, it was urged, on behalf of the plaintiffs, 
that the defendants, in their pleadings, never 
alleged that the sale was a fictitious transaction 
and there was also no issue framed on this 
head and that, therefore, the Courts below bad 
acted illegally in raising this point on behalf 
of the defendants and basing their decree on 
it. Held, the case for the defence must be 
confined to the pleas put forward by the defend- 
ant. In the absence of a clear statement 
in the defendants’ pleadings, in the first Court, 
of the contention that the sale was a fictitious 
one and of issues framed thereon, evidence 
in support of such contention should not have 
been allowed to go on the record. Tb** find- 
ing of the lower Courts based on such defence 
cannot, therefore, he upheld. RAM RaKHA 

Mal V. DEVI Das, 89 P.R. 1905. 

(9) — Pleading — Point pleaded in plaint and 
denied in the written statement — No issue taken 
— No objection taken in the grounds of appeal to 
the lower appellate Court — Abandonment . — Case 
where a lease was held not to be one in per- 
petuity, but one for a specific period. Where 
notice was pleaded in the plaint and the suffici- 
ency of notice was denied in the written state- 
ment, but no issue was raised and no question 
as to sufficiency of notice was raised in the 
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Pleadings —conthiued. 

lower appallate Coucc. Held, that the conten- 
tion as to sufficiency of notice must be taken 
as abandoned. PONNUSAMI PiLLAI v PasU- 
PATHI Mudaliar. 7 M L.T. 106 = 6 Ind Gas. 
813. 

(10) Case set up in — Decisions not suoported 

— The determmition in a cause 
should be founded upon n case either to bo 
found in tbe pluidmgs or involved in. or con- 
sistent with, the case thereby made, and a 
decision no', so founded ought to be sot aside 
P. T. ChristENSKX V. K. SUTHI.3L.B R 76 

= 3 Ind. Gas 719. (11 M.I.a. 7. 14 O.C. 801. 
F.) 

Hi) -Pleadings ajid proof — Specific relief 
prayed for not proved — Decree on general 
prayer.— Although the plaintiS had failed to 
prove the case on which he claimed a special 
relief, the Court in this case held that he had 
established a case in which, upon the plaint 
and the general prayer (or rtdiof, ho was enti- 
tled to a decree (iOIilND CHUNDKlt MoOKEIt- 

JEEv. Doorgapersad, 14 B.L.R, 337 = 22 
W.R. 248. 

Decision in jiuigyrvnt, to be foundedon 
case set forth in pleadings— Original grounds of 
relief, not to be departed from.— Tho decision of 
the High Court in the present case was founded 
upon an assumed state of facts which was con- 
trary to the case stated in the plaint by the 
plaintiff and devoid of allegation, or of any 
evidence in support of it. Tbeir Lordships 
pointed out the absolute necessity that the 
determination in a cause should be founded 
upon a case either to be found in the plead- 
mgs or involved in or consistent with the case 
thereby made. They directed that the rule 
should bo observed that the statement of facta 
and grounds of relief originally related and 
pleaded by the plaintiff, shall not be .iepsrced 
from, and did not concur in the conclu'-ion of 
law drawn by the Court below, even taking into 
consideration, if they could do so. a statement 
of facta which that Court asaumed. ISHAN 

Ohunder Singh v. Samachurn Bhutto 
6W.R P.G. 57 = 11 M.I.A. 7 = 2 Ind. Jur. N.' 

8. 7. [J’.. 22 W.R. 21C. 6 C. 871, 14 C 801 

*14 I. A. 168: Appl., 1 B. 20U; ExpL. 2 C. 1 ; 
Pel. on., 8 Ind, Cas. 713 ; R., 11 W R., P.C.. 

19. 14 W.R. 141. 14 W.R. 336, 15 W.R 433. 

16 W.R. 123. 17 W.R. 432. 18 W R. 271. 19 
W.R. 833. 20 W.R. 272. 21 W.R. 208,23 W. 

« 158. 20 C. 1, P. C. = 19 I. A. 221. 22 C 752 
18 A. 403. 14 G.P.L.R. 42. 27 B. 162 = 4 Bom. 
L.R 980.31 0. 262 = 31 1. A. 10 = 8CWN 

iinVt 5 C.L.J. 

627, 5 N.L.R. 67; D., 13 M. 32 J 


(13I-— Decision to proceed on pleadings — Case 
not raised in pleadings — Power of Court to deter- 
mine— SuH for ejectment— Declaratory decree 
on lhe basis of reversionary right.— Tha detor- 
mination in a cauao must be founded upon a 
Case to be found in tbe pleadings or involved in, 
or consistent with, the case there made. In a 
suit for tmmodiate poseesaion, the Court muat 
-dismiss it if right to immediate possession is 


PleadingB — continued. 

not made out. and it ought not to award a 
declaratory right that the plaintiff as reversioner 
is entitled to possession after the defendant’s 
death. ALI Gauharkhan v. MuHAM.MAH 
Hossain, 159 P.R. 1838. 

{^^)-Practice-Pleadings~Decree at vari- 
ance with case as stated by the parlies - Where 
in a suit for possession of immoveable property’ 

sole and exclusive possession. Held that it was 
no competent to tho Court to decree partition 
of he property in suit whether the pleadings 
were or were not amended. GajadHar v 
Gaya Din, A.W.N. i 893, 103. v. 

(15)— to be decided juith reference to 

pleadings.— Suits mu^t be decided with refer 

ence to tbe pleadings of the parties, and unless 
the Court IS speci.dly asked to determine a 
particularquestiou, as between tho parties it is 
not only not bound to do so. but it would not 
be justified in so doing. Rash Dhahy GOIT 
v. KHAKON SINGH. 24 C. 433. 

(ir>)-Ferm of suit, Court not competent to 
change- Decree of Court not to be based on facts 
not found in pleadings or alleged by either party 
-It may be the practice of the Courts to pCe a 
liberal construction upon the plea-lnigs of the 
, parties, but there must be some limits placed 
upon such liberality. As was ruled by the 
Privy Council lu 11 M.I. a. 7. it is an absolute 
necessity that the determination in a cause 
should be founded upon a case either found in 
the pleadings or involved in or oousistont with 
the case thereby made. The present case fall- 
mg within the above rule, the Commissioner’s 
decision observing that “ the plaintiff’s claim 

was not properly laid” was held to be unsns- 
tamable. It was not competent to the Com- 
missioner m hearing a second appeal to change 
tho form of the suit and to pass an order basfd 
on a view of the facts not pleaded or alleged bv 
euh^or party. Fota v. Jowahiua. 36 P.R^ 

{I'D— Claim for too much— Party entitled to 
recover as much as he is entitled to.—\ plaintiff 
ought not by reason of his having claimed too 
much, to bo precluded from recovering a Vro 
portionate amount, to which he is entitled if 
the pleadings are sufficient to cover such a claim 

The question as to whether a partial decree 
ought to be made in such a case is not one of 
indulgence to bo granted or refused at tho 
Courts discretion. Malic AHMAD Wali 
Khan v. Mussammat Shamsi Jahan Be 
GAM. 10 G.W.N. 626 = 3 A.L.J. 360 = 3 2 
481 = 1 M.L.T. 143 = 8 Bom, L R 397 = 1 ^M 
L J 269 = 28 A. 482, P.C. = 83 l.A. 8f=8 Sar,' 

{l%\—PUadings- Construction.— Held, that 

pie .dings in the mofussil ought not. as a 

general rule, to be strictly construed. Chinku 

WD. Jetho V. Utamchand wd. Khan 
Chand, 2 8.L.R. 89. khan 

^ {\9)— Pleadings in Indian Courts construe 
lion 0/.— Pleadings in Indian Courts must not 
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Pieadinga — continued, 

be construed with the same strictness as those 
in English Courts. “ Allowance must be made 
for a very inaccurate mode of setting forth the 
claims of persons, and the answers or defences 
to them." A defendant should not be held to 
have admitted every allegation in the plaint 
which he has failed to traverse. NaTHA 

Singh v. jodha Singh, 6 A. 406 = A.W.N. 
1884, 140. (21 W.R. 60. R.) 

(20) — Admission by pleading. — Where parties 
allow a suit to be conducted in the lower Court 
as if a certain fact was admitted, they cannot 
afterwards, on special appeal, question it, and 
resile from the tacit admission. MohiMA 

Chunder Roy Chowdhry v. Ram Kishore 
acharjee Chowdhry. 15 B.L.R. 142=23 
W.R. 174. 

(21) — Adynission of fact — Imniication. — It has 
been repeatedly held by the English Common 
Law Courts, and much more so in India where 
the pleadings are less technicali that an 
admission of a fact on the pleadings by impli- 
cation is not an admission for any other 
purpose than that of the particular issue, and 
is not tantamount to proof of the fact. 

AMiRTOLAL Bose v. rajoneekant Hitter, 
15 B.L.R. 10, P C. = 23 W.R. 214 = 2 I.A.113 = 
3 Sar. 430. [R., 6 A. 395, 16 C. 364, 12 

C.W.N. 409.] 

(22) — Pleadings — Sialemeni^i of parties for 
purposes of particular judicial proceeding — 
Effect on subsequent proceeding between parties 
in respect of same matter. — In the Indian system 
of pleadings the allegations of parties to a suit 
cannot be excluded as allegations in bills in 
equity and pleadings at common law. Here 
statements for the purpose of a particular 
judicial proceeding can only be conclusive evi- 
dence in another proceeding as to such material 
facts embodied therein as must have been found 
affirmatively to warrant the judgment of iho 
Court upon the issues joined. They are then 
conclusive between the same parties, not be- 
cause they are the statements of these parties, 
but because, for all purposes uf present and 
prospective litigation, they must be taken as 

truth. SIVA Ram Nanaji v. jevana Rau, 
2 M.H.C. 31. 

(23) — Pleadings — Pleas of the defendants — 
Inconsistent — No rule of law to prevent. — 
There is no rule of law which prevents a de- 
fendant from raising inconsistent pleas, at any 
rate where the facts to which the pleas relate 
are not within his personal knowledge. SRi 
JANAGANTI CHINA VENKATARAJAUM GARU 

V. Kappojee Linganna, M W.N. 1912, 413 
= 15 lad. Gas. 382. 

(24) — Setting up incorisisf«nf pleas — Allega- 
tions in plaint inconsistent with case afterwards 

up.— Plaintiff sued for recovery of the value 
of two Government pro-notes. She stated in 
the plaint that the notes were made over to her 
by the defendant’s ancestor in consideration of 
her refraining from putting forward certain 
objections to the grant of a succession certificate 
to him (the transferor). It being found that 
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there was no evidence to substantiate the alle- 
gation, she put forward the plea that the trans- 
fer was in consideration of natural love and 
affection. HeW, the latter plea was inconsis- 
tent with the plea put forward in the plaint 
and that the same was not allowable ; for, if 
the consideration set up in the plaint were true, 
the plea that the transfer was on account of 
natural love and affection would necessarily 
be false and vice versa. Though a certain 
amount of latitude is permissible in construing 
pleadings in this country, a plaintiff cannot be 
allowed to abandon a case set up in the plaint 
and substitute an absolutely new and incon- 
sistent case. PITAMBAR PARSHAD v. MUS- 
SAMMAT PARBATI, 8 O.C. 116. 

{‘lb)— Pleadings — Plaint containing tnconsis- 
tent allegations.— Held, that, where the plaint 
contained a patent inconsistency, the plaintiff's 
case should have been thrown out in accordance 
with the legal maxim allegans contraria non 
auditure. HARI CHAND v. The MUNICIPAL 
COMMITTEE OF JALALPUR JaTTAN, P.L.R. 
1900, p. 196 = 14 P.R. 1900. 

(26) — Practice — Pleading- -Inconsistent plead- 
ings — Pleas of denial of execution and want of 
consideration — Allowable — Embarrassfwnt to 
opposite party — Remedy. — Where the defendant 
in a suit pleaded want of consideration for a 
promissory note in addition to her denial of 
execution, and where no embarrassment was 
caused to the plaintiff by such inconsistent 
pleas Held that the pleas, though inconsistent, 
may be allowed to be raised (18 A. 1*25, F. ; 15 
C. 684 = 15 I. A. 81, Expl. ; 13 M. 549, NotF.). 

A party who has to answer before a fallible tri- 
bunal m ly plead inconsistent allegations of 
fact. Any embarrassments which may bo 
caused to the opposite party by such pleading 
may be met under the Civ. Pro. Code in the 
same way a.^ they may be met under the Judi- 
cature Act and its rules and orders, namely, by 
the Court striking out or requiring anything 
which is really embarrassing to be amended. 
Venkatachalam CHETTY V. KYAUK LON, 

5 L.B.R. 231 = 9 Ind. Gas. 469. 

(27) — Inconsistent issues — Non-execution of 
pro-note and coercion — Suit on a promissory 
jiQte . — In his written statement, the defendant 
denied the execution of, and the consideration 
for, the note ; and issues were raised on these 
contentions. Plaintiff proved the execution 
and the passing of consideration Judgment 
was given in his favour. On appeal, defendant 
contended that the note w.is executed under 
coercion on the plaintiff’s own showing that, as 
such, the contract was voidable. Held, the 
contention as to the coercion was inconsistent 
with the contention as to the non-execution of 
the note, and was, therefore, inadmissible. 
The determination in a cause should be found- 
ed on a case either to be found in the 
pleadings, or involved in or consistent with 
the case thereby made. In this case, the con- 
tention as to coercion was incoDsistent with the 
case set up in the written statement. The 
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-Contention of tho defendant that, on the plain- 
tiff’s own evidence, he was not entitled to a 
decree, will noc prevail, because the contract 
was not illegal or void, but only voidable, 
which latter contention was not raised by the 
defendant iu bis statement. Ma HNIN GET 
V. S. V. A. Satapta Chetty, U Bur. L.R. 
6S. (15 C. 684, U M.I.A. 7. 14 C. 801, R.) 

(28) — Pleadings —Inconsistent averments in 
plaint — Suit to set aside sale-deed — Averinent 
oj forgery and f raudulent inducement to execute 
document — Maintainability uj suit. — Where, 
in a suit to set aside a sale-deed, plaintiff, a 
young woman, alleged that the document was 
a forgery and that it was »)rought about by 
fraud, and on the Court’s a-king her to elect 
which plea she would .stand by, she stated that 
she denied execution : Held, that the suit was 
maintainable and was noc liable to be dismiss- 
ed for inconsistent averments in the plaint. 
In re AMAVASAI (lOUNDEN, 8 Ind Cas- 845 
= 9 M.L.T. 210. (13 M. 549, Not. Appr.) 

(•29; — Twotnconsistent rights — Claim \n alter- 
native— Easement and proprietary right —Plead- 
ings — Decree. — Two inconsistent rights can- 
not be claimed jointly in tho same land, though 
they may bo claimed in the alternative. (34 O. 
51. F.B , 4 C.L J. 487. 11 C.W.N 20. 1 .M.L. 
T. 364, Rel. on.j Therefore, a decree cannot 
be given declaring both the plaintill’s right to 
a mala as also his right to the flow of water, 
through it. BllULU v. ASSAM BIHI. 8 Ind. 
Cas. 886. 

(30) —Practice — Agreement — Specific perjor- 
inance — Failure o/ co7isu/crat»on — Unsuccessful 
attempt to rescind agreement — /«co«stsfe7icj^ of 
pleas . — It cannot bo laid down as an abstract 
proposition that there is any necessary inconsi- 
stency in a party who has unsuccessfully tried 
to rescind an agreement, afterwards claiming 
performance of it. liut where the principal 
object of a person (claiming as adopted son), 
entering into a compromise, is to obtain from 
the second party a clear admission of his title 
to tho property in dispute and immunity in the 
future from attacks upon his title from that 
<3UHrter, and tho language of the compromise 
necessarily imports an agreement by tho second 
party to abaiain from questioning the validity of 
tho adoption for the luture, if the subsequent 
conduct of the latter be at variance with, ami 
amount to a subversion of the relation intended 
to bo established by tho compromise, there is a 
failure of consideration for the agreement, 
and no decree for specific performance can be 
made at tho instance of the second party. 
SaisH Chandra Roy v. Bano.mali Roy, 

31 C. 584. P.c. = 3l I A. 107 = 8 C.W.N. 594 = 

6 Bom. L.R. 301 = 14 M.L.J. 183 = 2 A.L J. 31 
‘'Saar. 677. 

^31 ) — Inconsistent pleadings — Custom — Pre- 
emption — Town — Village. — A litigant cannot be 
flowed to play fast and loose with the Courts. 
When a claim for pre-emption is based on tho 
allegation that the area on which land in dis- 
pute is situate is a town, he cannot be allowed 
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to contend afterwards that the area is not a 
town but a village. Nawae Khan v. Yatam 

15 P.L.R. 1911 = 2 P.W.R. 1911 = 9 Ind. Cas. 
36. 

(32) Inconsistent pleas — flatter not within 
the personal knowledge of defendants.—ThQ 
defendants, as donees from the wife of the 
testator, first pleaded in their written .state- 
ment that there was no adoption, and later, 
on appeal, raised the contention that there was 
ail adoption, but that the adoption and the will 
formed one transaction, so i hat the adocted 
son could not question the will. The defend- 
ants were held not to be precluded from raising 
the above pleas. The case in L.R. 15 I. A. 81 
was distinguished on the ground that there the 
matters in both the inconsistent pleas were 
within tho knowledge of the plaintiff who 
sought to raise them. In this case the matters 
were not within the personal knowledge of tlie 
defendants. Moreover, tho plaintiff can under 
certain circum-staoces reserve a claim ; but a 
defeudint will have to put forward all his 
claims, since ho cannot afterwards raise tho 
omitted pleas in any other action at the suit of 
tho same party. NaraYANASAMI v. RA:\rA- 
SAMI. 14 M. 172 = 1 MLJ 38. fF , 8 Bom. 
L.R. 921 : R., 16 M. 121, 1 O C. 174j. 

(33) ^ew and inconsistent pleacannotbe set 
up in appeal. — Plaintiff sued for pre-emption 
of certain shops basing his claim on tbogrouiid 
that bis bouse adjoiuecl those shops at the back. 
The ploadiiig.s for the defence, admitting that 
a custom of pre-emption exists in the locality, 
urged, that the custom does not allow tho 
plaintiff a claiming the pre-emption by virtue 
of his ownership of tho bouse at the back of 
the shops. In ihe Court of first instance, the case 
was fought out from beginning to end on the 
said line of defence, but on appeal, the defend- 
ants sought to raise new points urging that 
the custom of pre-emption does not exist in tho 
locality and that it does not apply to shop pro- 
perly. defendants should not be allowed 

in appeal to raise tho said points as they involve 
a new and inconsistent plea and if they are 
entertained the pleadings will have to bo record- 
ed alresh. the issues reframed and necessarily, 
the case tried de novo. Where a case has been 
fought out from start to finish on a certain line 
of defence, it is not competent for tho defend- 
ant to ask for a retrial on appeal on tho ground 
that bo finds that he was mistaken in taking 
up that defence since, if this is allowed, there 
can be no finality in judicial proceedings. 
SHARIF HUSSALN V. MuHAMMAD YUSUF 88 
PR. 1905 = 179 P.L.R 1905 [R., 81 PR. 

1906, 116 P.R. 1908; Overruled, 49 P.R 1908 
= 63 P.L.R 1908=1 P.W.R. 1908.] 

(34) —Pleadings— Inconsistent defences — When 
may be pleaded - Bond not executed— Bond 
executed under— Circumstances so as not to 
bind executant— Sub-mortgagee^-Whether com- 

peient to sue for sale of mortgagee rights of his 

mortgagor— BenAinid&t— Right of Bena- 

midar Pardanasbin lady— Document 

executed by such lady— Court to be satisfied on 
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what points— Rule not applicable to literate lady 
of considerable intellectual capacity— Execution 
sale— Purchase by stranger— Subsequent modifi- 
cation of decree — Whether sale affected or not . — It 
is open to a defendant to raise by his written 
statements as many distinct and separate, and, 
therefore, inconsistent defences as he may think 
proper, subject only to the qualification that, 
if the defence is embarrassing, the Court may, 
under 0. VI. r. 16, direct one of two inconsistent 
defences to be struck out and the pleading amend- 
ed. The defendant pleaded that the bond in suit 
was a forgery and never executed by her, and. 
in the alternative that, if it was executed, it 
was done under circumstances which did not 
make it binding upon her. When the evidence 
came to be adduced, the defendant was allowed 
to go into both these matters ; Held, that it was 
too late for the plaintiff in appeal to raise any 
objection on the ground that the defences put 
forward were inconsistent. A sub-mortgagee is 
competent to maintain a suit for sale of the 
mortgagee right of his mortgagor. Whatever 
divergence of judicial opinion there may be 
upon the question of the right of a benamidar 
to maintain an action in ejectment, there is 
none as to his right to maintain a suit to enforce 
a mortgage security which stands in his name, 
or has been assigned in his favour. The Court, 
when called upon to deal with a deed alleged to 
have been executed by a pardanashin lady, 
must, before it gives effect to it, satisfy itself 
upon the evidence, first, that the deed was act- 
ually executed by her or by some person duly 
authorized by her, with a full understanding 
of what she was about to do ; secondly, that she 
had full knowledge of the nature and effect of 
the transaction into which she is said to have 
entered ; and, thirdly, that she bad independent 
and disinterested advice in the matter. But 
this doctrine applies to the case of execution of 
a document by a pardanashin lady properly so 
called. If a lady is not pardanashin. or, though 
pardanashin, is literate and of considerable in- 
tellectual capacity, the Court will not be inclin- 
ed to interfere with a deed which has been prima 
facie properly executed by her, or to interfere 
with transactions to which her consent has been 
deliberately given, When a property passes in- 
to the hands of a stranger by a sale in execu- 
tion of a decree, then, even if the decree be 
modified, the sale will not be affected. ALI- 
KJAN Bibi V. Rambaran Shah, 7 Ind. Cas. 
167 = 12 C.L.J. 387. 

(35) — Defendant, stranger to transactions up- 
on which pleas founded — Whether it is open to 
him to raise distinct, separate, inconsistent pleas 
—Principle applicable to plaintiffs — S. 1, Nego- 
tiable Instruments Act — i^rot^isious of the Act, 
how far applicable— Hundies in oriental langu- 
age— S. 74 — Presentment of hundies for payment 
within reasonable time— Effect of failure — Dis- 
charge — " Reasonable tiTTie" what is . — It is open 
to a defendant, who is a stranger to the trans- 
actions in respect of which he makes allegations 
upon which his defence is founded, to raise and 
set up as many distinct and separate defences 
as he might think proper, even though they 
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are obviously inconsistent. This principle 
which has been applied to the case of a plain- 
tiff is applicable to a defendant also. What s, 1 
of the Negotiable Instruments Act does is, to 

save the operation of any local usage relating 
to instruments written in an oriental language. 
So in the absence of any allegation or proof as 
to the existence of any sucL usages, the provi- 
sions of the Act are applicable to hundies writ- 
ten in an oriental language. Under 3 . 74, the 
holder ofahundi is bound to present it for a 
payment within a reasonable lime, and if it is 
not so done, and «he drawer and the previous 
indorse sare prejudiced by the delay in pre- 
sentment, they would be discharged and be 
absolved from their liability to the party guilty 
of such delay. I»i deternjiniog what is a rea- 
•sonable time for pr< .sentation, the nature of 
the bill, the usage of trade with respect to 
similar bills and the facts of the particular 
case are to be taken into consideration. JOHAB 

Malv. Nainsukh. 6N.L.R.33 = 5 Ind. Cas. 

745. 

(36) — Changing frame of suit — Claim as heir 
impugning adoption — Plaintiff not to be allow- 
ed to continue swif as heir of adopted son.—N 
died leaving K his widow to whom be gave a 
power to adopt several sons in succession. K 
adopted L, who. after taking possession of the 
property, died leaving a widow and daughter. 
His widow who had been authorized by him to 
adopt, adopted one P, but subsequently the 
widow, daughter and the adopied son all died 
within thirty years of L’s adoption. K, who had 
been alive all this time then adopted M who 
also died soon after, leaving a widow S. After 
the death of K, the present plaintiff sued S, 
claiming the property as heir of N. denying the 
genuineness of the power of adoption given by 
N to bis widow K. The original Court dismis- 
sed the suit holding that, as plaintiff did not 
claim as heir of L whose adoption he contend- 
ed as invalid, but claim as heir of N, be could 
not claim to succeed as the nearest collateral 
heir after the death of K. Held, on the admis- 
sion of the genuineness of the power in the 
High Court by the plaintiff, that it was neces- 
sary for him to make out his title as heir of L. 
that to allow him to proceed with the suit as if 
be bad sued as heir of L, would have been to 
change the frame of the suit and allow the plain- 
tiff to make an entirely new case, and (bat, 
therefore the, original Court was right in dis- 
missing the suit 00 plaintiff’s failure to prove 
the case upon which he came into Coart. 
ISHAN CHUNDER CHOWDHRY V. SHARODA 
GOOPTEAH. 12 W.R. 487. 

(37) — Alternative defence —Tenancy and limi- 
tation . — It is open to a party-defendant to 
plead tenancy and limitation in the alternative* 

(21 W R. 70, Bel. on ; 16 C. 506, Expl.) In a 
suit to recover possession of certain land on the 
ground that the plaintiffs were tenants under 
certain maliks, where the defendants also claim- 
ed to be tenants under the same maliks and fur- 
ther contended that the suit was barred by 
limitation, and the defendants alleged tenancy 
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WAS not proved, held that the Court had no 
ri^ht to give a decree for the plaintiffs without 
going into the question of limitation, which 
also must be decided. KeamUDDI v. HARA 
Mohan Mondul. 7 C.W.N. 294. 

(38j — Pleadings — Plaintiff representing him- 
self in different capacities in plaint and in 
supplementary petition — Suit not liable to dis- 
7nissal when status of plaintiff not material . — 
It was urged in this special appeal that tbo 
lower appellate Court had erred in holding that 
the plaintiff-appellant’s suit should be dismissed 
because ho had first represented himself in his 
pliint as a zemindar, and afterwards in a 
supplementary petition as a shikmte talookdar, 
and these two representations constituted such 
a changing of the character of the suit as to be 
held illegal. The High Court however held 
that the matter in dispute was merely whether 
the land in question was inside or not inside 
the putnee lease. The question whether it was 
the putnee of the zemindar or of the shikmee 
talookdar was quite immaterial. The only 
question was whether the land in suit waa 
land of the putnee lease or of the separate 
talook of the defendant ; and the decision of 
such question could not be affected by the 
status or cbaracier of the giver of the putnee- 
WOOMESH CHUNDER GOOITO v. RA.I NaRA- 
IN ROY, 6 W.R. 168. 

(39) ‘•Fraud — Pleadings — Plaintiff's case 
resting solely on fraud — Fraud negatived — 
Case on mistake, whether allowable— Alter- 
native (.laim. Where the pleadings are so 
framed as to rest the claim for relief solely on 
the ground of fraud, it is not open to the 
plaintiff, if he fails in establiohiug the fraud, 
to pick out, from th-) allegaiions of the plaint, 
facts which might, if not put forward as proofs 
of fraud, have warranted the plaintiff in asking 
for relief. If relief is asked alternatively, 
either on the ground of fraud, or failing that 
ground, then on some other equity, a plaintiff 
may fail on the first but succeed on the 
latter alternative. RAJENDRA KUMAR BOSE 
V. Gangaram Koyal, 6 led. Cas. 472 = 12 C. 

L J. 70=37 C. 856. 

(40) — Pleadings — Fraud — Competence of 
Court to grant a decree where fraud proved ia 
not identical with that alleged in the plaint . — 
Although in a suit based upon fraud it is, ordi- 
narily speaking, iucumbent upon the plaintiff 
to substantiate completely by his evidence the 
precise fraud alleged in the plaint, it is never- 
theless competent to the Court to grant the 
plaintiff a decree upon the basis of a fraud 
disclosed by tbo fauts given in evidence, oven 
if such facts do not constitute a fraud to the 
full extent alleged in the plaint, provided that 
the case 80 disclosed by the evidence is not 
incoosistOQt with the case set up in the plaint. 
Ganqa Kam v. Dwarka Prasad, A.W.N. I 
1894, 6. 

(41) — Mortgagees — Joint owners— Fraud and 
collueion — Case made in lower Courts — Plaintiff 
changing case— Special appeal.— Ftach of two ' 
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joint proprietors A and B separately mortgaged 
the whole of the joint property (a bouse) to 
different persons. B’s mortgagee who w.as 
prior in time, obtained a decree on his bond, 
sold and purchased the house. In aRUb>equent 
suit for confirmation of right and possession by 
A’s mortgagee, he charged that the other bond 
and deorop wore fraudulent and collu.sivc and 
that B bad no interest m the property. All 
these allegations were found to be false by the 
lower appellate Court. Held in special appeal, 
that the plaintiff could not recede from the 
case he had made in the lower Courts and 
claim to be entitle! to a decree for a's interest 
in the house. DUUSUN SAHOO v. PraYAG 
Ram, 2 C.L.R. 538. 

Pleadings — Plaint and written state- 
ment both defective — Proper course — Fraud must 
be pleaded specially- Transfer of Propirty Act[lV 
of s. 53 — Fraudulent Transfer — In- 

tent to defeat or delay creditors Mala fide saU. — 
When both a plaint and a written statement 
are defective, the proper course is to either 
return the plaint for amendment and require a 
fresh written statement in reply to the amended 
plaint, or to examine the parties in Court with 
a view to framing proper issues. A partv who 
relies up(in fraud must both plead and prove it. 
Ho i.s bound to give particulars of the alleged 
fraud and can succeed upon proof of the fraud 
as alleged and not of any other kind of fraud. 
Where, however, the question as to the 6ona- 
dde nature of a sale was not raised in the plead- 
ings; Jfeld, tbo lower appellate Court did not 
exceed its powers in framing issues on this 
question which, though not raised in the plead- 
ings, had governed tbo case from the first. 
Whore a judgment-debtor, soon after a money- 
decree had been passed against her, sold her 
land foe an inadequate price toao employee of 
her advocate’s father who lent the money for 
the purchase, it IS clear that her intention in 
soiling the land for a sum con.siderably less than 
its value was to delay or defeat the claim of her 
judgment-creditor. According to tbo provisions 
of 8. 53 of the Tran.sfer of Property Act, tbo 
sale wa.s voidable at the option of the creditor 
so defeated. MG. Lu G.VLE v. VeNKATA- 
CHELLAM CHETTY. 10 Ind. Cas 922. f25 B. 
202. 34 C. 999, 6 C.L J. 410, 11 C.W.N. 889, 
Rel. on.] 

(43) —Practice —Pleading— Collusion —Plain- 
tiff decree-holder, collusivety appearing as judg- 
menl-deotor, in prior «ui«— yiiainlainability 
of plea oj collusion in later suit — S. 44, Evid- 
ence Actt—lt is not open to a party to collusive 
proceedings to plead, in a subsequent suit or 
proceeding, his own deception of the Court 
which dealt with that oabe. or to shew that, 
when he seemed to be a judgment-debtor, he 
was really a plaintiff decree-holder. Notwith- 
standing 8. 44, Evidence Act, a party cannot 
plead his own collusion, to avoid a decree to 
which he himself was a party. TUKARAU 
V. 80NAJ1. 6N.L.R. 177 = 8 Ind. Cas. 1170. 

15 L B R. 321, 26 C. 891, 11 B. 708, 20 M. 
333, 31 M. 486, F. ; 35 0. 651, P.C., D.) 
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< 41) ^Practice —Pleadings — Parties to be kept 
to their pleadings— Court making a netv case 
ior a party — Oppressive or unconscionable bar- 
gains— Court's duty to investigate — Second 
appeal — High Court— Specific ground on which 
appeal is fought in lower Court — Waiver by the 
parties of the other grounds— Presumption . — 
As ^ General rule, parties ought to be kept to 
tbitir pleadings, and the Court should not raise 
a new point lor them in appeal. There are 
exceptions to this rule. One of them relates 
to agreements entered into between persons 
who stand to each other in the relation of 
mortgagor and mortgagee, or trustee and cestui 
que trust. A Court, as a Court of Equity, is 
bound to examine into the nature of such agree- 
ments, where, on the face of them, or having 
regard to the surrounding circumstances, the 
Court finds prima facie grounds to suspect that 
the transaction is oppressive or unconscionable. 
When a question is fairly raised either at the 
original trial or in appeal, and it is met there- 
by one of the parties on a specific ground, 
though other grounds were open, and the 
specific ground fails, that party should not be 
allowed, as a general rule, to rely upon any of 
the other grounds in second appeal, if the al- 
lowing of that ground necessitates a remand 
for the taking of fresh evidence and thereby 
prolongs the litigation. In such a case the 
Court will presume, in the absence of clear 
indications from the record to the contrary, 
that the other grounds were waived by the 
party. JAGANNATH RANGO DANDEKAR V. 

Bhaskar Gopal Bhat, 12 Bora. L R. 795. 

( 45 )— 1869 . s. U— Cruelty— Plead- 
ing.— Cruelty must be specifically pleaded, and 
if it is not, the Court will not allow the issue 
to be raised or evidence given of it. KELLY v. 

Kelly AND Saunders, 3B.L.R. App. 6. 

{i6)—Duly of party impeaching settled ac- 
count,— k party who seeks to open a settled ac- 
count must point out specific errors by his bill; 
otherwise he will not be permitted to prove 
them at the hearing. MOULVI NIZAUUDDIN 
SowDAGAR V. Seth Kasturchand, 15C P 
L.R. 61. 

( 47 ) — Suit to recover possession — Existence of 
a right of pre-emption no answer to such a 
su-it. — Plaintiffs, as owners of part of the equity 
of redemption, which they had purchased from 
two of the representatives of the mortgagor, 
sued for redemption of a usufructuary mort- 
gage. The defence of one of the defendants, 
mortgagee, was to the effect that he was one 
of the co-sharers in the village and as such, en- 
titled to pre-empt the sale made in favour of 
the plaintiff, if that sale was a valid sale and 
that he was ready to exercise the rights. He 
urged that, under the circumstances, the plain- 
tiff's suit was not maintainable. Held, the 
plea was not entertainable, it not being com- 
petent for a co-sharer in possession to plead 
the existence of a right of pre-emption in 
defence to a suit to recover possession. IDARA t 
Khan v. ILAHI BAKSH, 27 A. 78. (l A. 892, 

26 A. 61, B.) 


Pleadings— continued. 

{i8}—A7nendment of plaint— Prayer for re- 
lief on footing of defendant's sforj/.— When the 
parties to a suit have come to trial to determine 
which of two stories is true, the Court canuot 
allow the plaintiff to amend the plaint, by 
abandoning his own story and adopting that of 
the defendant and asking relief on that footing, 
the question whether on that footing the 
plaintiff is entitled to relief being one to which 
the defendant’s attention has not been called, 
and as to which he has had no opportunity of 
answering SHIBKRISTO SIRCAR v. ABDOOL 

Hakee.M. 5 C. 602 = 5 C.L.R, 455. [R.. 10 

B. 451.] 

149/ — Ame^idme^it of pleadings without notice 
— No ground for setting aside decree.— The 
mere fact that an amendment in the pleadings, 
which the Court had jurisdiction to make, and 
which in fairness it would have made if notice 
had been given to the other side, was made ex- 
parte, does not weaken the binding effect of the 
decree, and at any rate it canuot have the effect 
of nullifying the decree subsequently made in 
the suit. SADHO MISSER v. GOLAB SiNGH, 

3 C.W.N. 375. 

(50) — Plaint praying for declaration, amend- 
ment of, by adding prayer for possessuni — 
Whether amounts to changing character of suit 
— Amendment allowing barred relief to be claim- 
ed, whether legal. — Plaintiff asked for a declara- 
tory decree and for an injunction restraining 
the defendant, his landlord, from interfering 
I with his possession of certain fields. Defend- 
ant pleaded, inter alia, that the plaintiff was 
not in possession of the fields claimed, and that 
the suit as framed was, therefore, untenable. 
Plaintiff then sought and obtained permission 
to amend his plaint by adding a prayer for 
possession and eventually obtained a decree in 
the Court of the Additional Sub-Judge which 
was upheld in appeal by the District Judge. 

On second appeal it was pressed that the 
amendment of the plaint should not have been 
allowed because at the time when the amend- 
ment was made the new relief asked for was 
barred by time, and it was held (.hat the amend- 
ment of a suit for a mere declaration into one 
for possession does not change the suit into one 
of an inconsistent character. (5 Bom. L. K. 329, 

F.\ 16 M. 319, 18 M. 33, 1 N.L.R. 117, R ) The 
relief for declaration is, in most cases, for re- 
covery of possession claimed as ancillary to the 
latter and there can be no inconsistency bet- 
ween the two. But DO amendment of a plaint 
can be allowed under s. 53 of the Civ. Pro. Code, 
where the effect of such amendment would 
be to deprive the defendant of the defence of 
limitation. SHRIRAM SADASHEO BALKRISHNA 

JosHi V. Ganpati Kdmbi, 2 N.L.R. 79. 

(61) — Pleadings and proofs, variance between, 
when material. — Proofs must correspond with 
the allegations in the pleadings, but it is suffici- 
ent if the substance of the declaration is proved; 
no variance is material when the allegation and 
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correspond. BALADHADBA 
Najiban alias Basmatia 

p;«a<i:nir and Vroof— Variance- Prac- 

i ^ possession alle- 

ged that the defendant took a leise at a certain 

rent from him some years ago. but was not pay- 
ing rent latterly. The defendant denied the 
lease and sot up title and adver-^e possession It 
was proved that the plaintiff was the owner of 
the property, that the defendant occupied it as 
a friend with permission, and that there was no 

plaintiS was 

entitled to a decree for possession though the 
case set up had not been proved. AIlDUL 

BAbNi. 25 A. 286. F B. 

1901^1^' ^ 1884. 285, A.W.N. 

(53J — Fanance between pleadvigs andproof— 
Suit for reni— Kabuliyat not proved- Claim lor 

use and occupation— Alternative case— Amende 

menl of plaint or issues — Mistake.— Where 
a landlord sues a ryot for arrears of rent alleged 
to be due under a kabuliyat, and the Court 

u kabuliyat has not been exeout- 

ed by the ryot, but it .appears, notwithstand- 
ing, that the ryot occupied the land under the 
zemindar, the landlord’s right to have a 
further trial of the question, whether any 
rent, and how much, is due on account of the 
ryots occupation of such land, depends upon 
the claim which is stated in the plaint. If 
that claim is in the alternative and thus the 
ryot has noticed that the landlord, if he fails 
to prove the execution of the kabuliyat, will 
Claim rent for the occupation of the land, an 
issue ought to be framed to try whether any 
rent, and bow much, i.s due on account of the 
occupation, and the landlord i.s entitled to 
oavo that issue tried. But where a claim for 
rent on account of the occupation of the land 
m not made in the plaint, the landlord i.s not 

have that question tried, f/i’.. 9 

6d8«G M,L.T. 265-3 Ind. Cas. 346; ExpL 

r^"r-rr^' G Ind. 

419 = 20 M.L.J. 555; li., 

, , * 8^4 J Ic is in the discretion 

oi the Court to amend the plaint or the issues 

and to allow it to bo tried. Where the omis- 
sion of an alternative claim in the plaint 
appears to have been from inadverionco or by 
mistake. It would be proper to allow amend 
mont But where there is reason for thinking 
that the omission was deliberate, it would 

proper. LUKEE KAaNTO 
DASS CHOWDHRY V. SUMEEUUDDI LUSKBR, 

R ^ ^ =2* W.R. 208. [12.. 10 

o’ C.L.J. 638 = 8 M.L.T. 

265 = 3 Ind. Cas. 346.] 
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set aside on the ground that the sale was inv ilid 
except la so far as it affected the rights of the 

llh H therein, it was contended on 

behalf of the defendant, that the plaintiff 
having sued as heir, could not be allowed to 
succeed on the basis of a so?enonm/i entered 
into between himself and the heir bv virtue of 
which he h<ad acquired the rights of the heir, as 
this would be contrary to the rule laid down in 
lU.l.A. 7. thiit the cletormiDations in a 
cause should be founded on a case, either to be 
found m the pleadingsor in volved in or cou.sist- 
ent with the case thereby made and that the 

equities and ground of relief originally alleged 

and pleaded by the plaintiff should not be de- 
parted from— the Judicial Committee fully 
amrrning the rule stated, held, that if this 
objection had been taken in the first Court the 
plaint and issues mighr, and ought to have been 
anjended. but, as it was not so taken, and the 
substance of the case in the plaint was that the 
sale by the widow was invalid beyond her own 
interest, under the circumstances of the case 
there was no weight in the contention of the 

appellant NURUL HOSSEIN v. SlIEOSAHAI 

P C. = 19 1. A. 221 = 6 Sar. 205. 
[^..4 C.L.J. 370=11 C.W.N. 85; Ft., U B 
R. 1^7-1901, Vol. II. 2.11. 01 P R. 1901 = 113 
I .L.R. 1901, U.B.R. 1906. 3rd Qr., Tort. 9.] 

(55;*-Ciu. Pro. Code, 1859. s. 123, Construc- 
tion of—Uritten statement— Variaiice between 
case set up in written statement and that made by 
him at trial- Practice.-S. 123. Civ. Pro. Code. 
1859, contemplated that a defendant should 
in his written statement, set forth the case he 
intended to make at the trial The plaintiff 
muse be hold to the state of facts and equities 
alleged and pleaded by him in his plaint, or 
involved in or consistent therewith, and the 
same rule applies to the defendant also as 

regards his written statement. (11 JI.I.A, 7, 

11 M. I. A. 468, Appl.i Accordingly, in a suit 
in ejectment, the defendant cannot be permit- 
ted to set up at the trial a case of adverse 
possession against the plaintiff, while in his 
written statement, the contrary was alleged 
and the defence was based on purchase. 
CHOVA Kara v. Isa Bin Khalifa, i B. 209 

[R.. 19 B. 323, 1 O.C. 174 ; D., 8 Bom. L r' 
921.] 


(56 ) — Failure to prove case os set out 

Effect— Plaintiff.— PnWxog to prove case in his 
own way not debarred from making out a goed 
right on facts established by the defence 
Nidra DASSEE V. ABDOOL WaheD. 25 
mm « R , 932» 


.3 oud prooj, variance between — 

1,^? I »u;)feadi«ffs.~ Where, on 
appeal from a suit brought after the death of a 

« atil plaintiff (a collateral 

nortt?’ to have a sale of a 

portion of her husband’s estate effected by her 

C. VII— 88 


(bll— Failure to preve specific alleged title— 
Title by adverse possession— Distinct and clear 
declaration of titU.—To enable the plaintiff 
who has failed to prove a specific alleged title’ 
to succeed upon the ground of adverse posses- 
sion for twelve years, it must bo distinctly 
shown that the latter title was also distinctly 
and clearly raised in the Court of first instance 

Krishna Churn Baisack v. protab 
CHUNDBR SABMA, 7 C. 560. (2 C. 418 22 ) 
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{o8)~ Adverse possession — Declaration of title 
— Plaint — Issues. — A declaration of title may be 
made on the strength merely of 12 years* adverse 
possession. (6 M H.C 4-20. Diss. ; 20 W.R. 
104, F.) Where such a declaration is sought, 
the 12 years’ adverse possession must be 
distinctly stated in the plaint, or set out in the 
issues SHIRO KUMARI DEBI v. GOVIND 

Shaw Tanti, 2 C. 418. [F., 7 C- 560 ; D., 

14 C. 592.] 

(59)— Failure to prove case set up in plaint — 
Adrnissiou by defendant— Decree for planliff as 
to such portion. — Where a plaintiff states in hia 
plaint that the lands in dispute are his self- 
acquisition and fails to prove his averment, it 
is no ground for dismissing his suit altogether, 
if he is entitled in part to the relief sued for 
on the facts admitted by the defendant himself. 
Narasanna V. Gukappa, 9 M. 424. 

(GO) — Pleadings— New case— Practice. — 
Although the plaintiff may have framed hie 
suit in a particular manner, owing to the fact 
that he has been misled by variou-* representa- 
tions made by the defendant, ;et the plaintiff 
can only recover according to his allegations 
and bis proofs. He will not be allowed to set 
up an entirely new case, which is not even set 
up or hinted at in the plaint. GOPI LaLL v. 

Mussamut Sree Chundraolee bahoojee, 
11 B L R. 391, P.C. = 19W.R. 12 = I.A. Sup. 
Yol. 131 = 3 Sar. 217 [i?., 10 C.W.N. 662 = 

33 C. 657 ] 

(61) — Suit for pos5essto?i depending upon a 
division in family— No averment of the division 
made in plaint — In a suit for possession of a 
Zemindat y, the plaintiff’s title depended upon 
the fact of a division having taken place in the 
family. No averment of such division was 
made in the plaint, nor did the Courts in 
India as required by the Madras Reg. XV of 
1816, s, 10, make it a point to be established, 
though some evidence was given of the fact. 
Held, on appeal, that there had been a mis- 
carriage, the conditions of the Regulation being 
imperative, and the decree of the Sudder 
Dewanny Adawlut reversed. But, as the parties 
had acted under a misapprehension of the 
regulation, leave was given to institute a fresh 
suit within three years. SrIMUT MooTTOO 
Vliaya raghanadha Gowery Vallabha 
Perria v/oodia Taver V. RANY anga 
MOOTTOO Natchiar, 3 M,I.A. 278. 

i6‘2)— Cause of action alleged different from 
that proved — Suif Jor ‘ maintenance of posses- 
sion'— Suit virtually one to get a rectification 
of an erroneous decree or a cancellation of an 
erroneoMS order in execution — Maintainahilitv 
of suit . — Plaintiff, as mortgagee of 13 btghas of 
land, sued to redeem a prior mortgage. The 
prior mortgagee objected that be was mort- 
gagee not only of part of the 13 bighas but also 
of another 15 bighas of land under four other 
mortgage-deeds and that plaintiff shonld redeem 
all the five mortgages. Plaintiff obtained a 
decree for redemption of all the five mortgages. 
He paid the money into Coart for redemption 
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of all the five mortgages and afterwards, applied, 
in execution, for redemption of the 28 bighas^ 
The defendant objected that the decree gave 
plaintiff possession of only 13 bighas and that 
the decree was wrongfully framed. Plaintiff, 
without attempting to get the decree rectified. 
DOW sued for ‘ maintenance of possession ’ of 
the 15 bighas alleging that he bad obtained 
possession of the 15 bighas lawfully but that 
one of tbe defendants, at the instigation of 
the other, had interfered with bis cultivation 
of the 15 bighas ot id tbe alternative, for pos- 
session, if the Court found him to have been 
dispossessed. It was found by both the lower 
Courts that plaintiff was never in possession of 
the 15 and consequently, never dispos- 

sessed. Held, the cause of action alleged by 
tbe plaintiff, viz., possession and interference 
with possession not having been made out and 
the Courts having found that no such cause of 
action ever accrued to the plaintiff, tbe plain- 
tiff was not entitled to maintain the suit, which 
was liable to dismissal on this ground alone. 
Held, also, that, when tbe execution Court 
refused to give him possession on the ground 
that the deerte had been wrongly drawn up, 
two courses were open to tbe plaiuttff ; he 
might either have appealed against tbe order in 
execution refusing to give him possession, if 
the decree had been properly drawn up, or. if 
tbe decree bad been wrongly drawn up, be 
might have applied to tbe Court that passed 
the decree and got it rectified. Ho did neither 
but brought the present suit, which, in reality, 
was one to have the redemption-decrco rectified 
and to have tbe order in execution set aside. 
Such a suit is not maiu'aii .able. BASAWAN 
KURMI v. Nakchhedi Pande, 27 A. 174 = 
A.W.N. 1904, 207 = 1 A.L.J. 628. 

(63) — Plaintiff mtist succeedon the strength of 
his own title, and not on the weakness of that set 
up by defendant. — A decree of the Sudder Court 
held that, although tbe title set up by the 
plaintiff might be wholly bad, yet that a party, 
defendant, with whom the plaintiff had, by a 
deed of Solenamah, or compromise, agreed to 
divide the estate, was entitled and, on that 
ground, decreed possession. Such decree re- 
versed on appeal, as the effect of the decree 
would be (1) to defeat the defendant’s posses- 
sory title without giving him an opportunity of 
contesting the title of the party by whom he is 
turned out of possession, and (2) as it was a 
violation of legal principles which protect pos- 
session, and of justice which regulate the join- 
der of parties and the union of titles to sue in 
one suit. It is essential that a claimant, 
seeking to oust a party in possession of an 
estate, should establish his own right to the 
estate, and not rely upon tbe failure of the 
title impeached. JOWALA BUKSH v. DHABUII 

Singh, lO H.I.A. Sll. 

(04) — Pleadings — Burdenof proof — Plainliff 
must succeed or fail on his own allegations. — 
The plaintiff, vendor, sued for a part of tbe 
consideration of the sale, alleging that the 
defendant had orally agreed to pay the amount 
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m cash and it was fictitiously eutored in the 
sale deed as due to certain creditors of bis to be 
paid by the vendee to prove “ necessitv.” In 

his oral statement, the plaintiff said that the 

amount was entered ficiitiousiv to defeat pre- 
emptors. The claim was allowed by the oriei- 
nal Court, but was rejected on appeal Held 
that the claim was rightly rejected, for the 
plaintiff must succeed or fail on his own allega- 

'• SINGH. 40 P L.R. 1910 

= 8 Ind. Cas. 230. 

Claim for proprietary right set up- 
rights as hereditary cultivator proved—Suit uot 
to be dismissed. — Where the plaintiffs, though 
they set up their right a.s proprietors in the 
plaint proved only their right as hereoitary cul- 

tivators. the suit ought not to have been dis- 
missed on that ground, but the Court could 
have tried the case and affirmed thoir right as 
cultivators. bH.^DfciiO v AU.rUN. 

105 F.R. 

lWo4.J 

(66) Suit on bond— Denial of execution — 
ddmusionof part of claim— Previous transac- 
tion, between parties- Itecovering secuxidum',-A\\e- 

gata, application of. — Although a creditor can, 
in some cases, fall back on his account stated, his 
account books and his actual claim for money 
lent, even when he has failed to prove a bond, 
still he cannot be allowed to allege one sort of 
claim and prove another sort of claim. When 
a claim is based on a bond (alleged to have been 
executed, after the accounts had been under- 
stood by the debtor, in lieu of previous bonds), 
and on that only, the creditor, when the bond 
has net been proved, has no right to fall back 
on the account stated. On the principle of re- 
covering secundum allegata et probata, the 
Louit cannot remand the case for decision on 

that being a matter which the 
creditor in fact never asked lor originally, 
having choseri to rely on the bond exclusively. 

SINGH V. AHMRD KhAN. 32 P R. 

lo76. 

{^1)— Relief in suits — Pleadings and issues — 
oecundum allegata ot probata.— Oases must oe 
tried and determined secundum allegata et 
T^obata ; and it is contrary to this principle to 
decide a cause upon a point not raised in the 
ineadings. nor embodied in an issue. JOYTARA 

V. MaHOMKD MoHARUCK, 8 C. 975 
Zr I-IG; if., 3 C.L.J. 

— Practice — Setting up of defence — Failure 
Of defence of adoption— Defence that plaintiff's 
deed of title not valid, not open— Pleas. — T'ho 
plaintiff, claiming under a deed of gift by the 
aughtor of the owner of the property, sued 
o recover possession of the property from de- 
fendant, who claimed to bo an adopted son of 
e owner. Failing in his defence as to adop- 
uon, the defendant sot up a case that the plain- 
tin s deed of gift was invalid. Held, that it 
was not open to the defendant to take up that 
IQ© of defence. Ex hppolhesi be was a person 
who bad no title to the property. The plain- 
tin was a person claiming under a registered 
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deed of gift executed in his favour bv the 
person who was admittedly the heir of the last 
male holder. The plaintiff had, therefore, a 
prtma /acte title and must succeed, unless the 
defendant could show some belter title in 
himself. TRIMH.YK KhIKA.II v. SH.\NKFR 
bHAMRAO, 13 Bom. L R. 947, 


(69)— i^feadings— Swti (or money— Objection 

to maintaxnabiiily of suit— Defendant's consent 
while giving evidence to plaintiffs recoveting the 
amount, whether validates suit— Issue not framed 
—Right of Appellate Court to adjudge on ques- 
tions, not the subject of an liswe.— Vvhere. m a 
suit for money, an issue is framed as to phin- 
tili a right to maintain it, the mere consent of 
the delenduot, while bomg examined as a 
witness, to plaintiff’s recovering the amount, 
will not be sufficient to entitle the plaiutiff to 
maintain the suit. Where no ismo on a matter 
IS raised by the pleadings and the Court of first 
instance has not dealt with it. ic is not compe- 
tent to the appellate Court to entertain the 
question in appeal MaLAIKOLANDItCHETTIAR 

1911 393 Caa 351 = 2 M W. N. 


l70)-5«tf for confirmation of possession — 
Change inform of suU-Suit for recovery of 
possessxon-Bono. fides.-When a piaimill has a 
bona fidecAso, which ho has piovect in substance, 
but not in form, there are circumstances, under 
which the Courts assist him. But, where a 
pl.iintiff put forward a distinct allegation of 
possession founded on a deed of sale, which is 
found by the Court to be false, this is not a case 
m which the general rule ough^ to bo relaxed 
aiid the plaintiff assisted to establish a case 
which ho did not originally put forward. 
ihRiETi'UT Singh v. Gossain Sudkrsan 
Das, 4 C. 46. Il5 W.U. 286, J6 W.R 27. 1 I. 

A. 192, D., on the ground that they were bona 
fide cases.) 


(71)— Benarai moitgage— Title— Proof In a 
mortgage deed, the mortgagee was described as 
one ” otherwise B K. the wife of M,” 

and it recited that the ooosideration-monev was 
advanced by her. M J B. was not the wife of 
M, but hi8 concubine. In the absence of satis- 
weto/y proof th it the money advanced was 
M J.B’s separate property, and upon evidence 
that the consideration money was really advanc- 
ed by M. Held (affirming the decrees of the 
Courts in India) that the preponderance of the 
evidence was in favour of M being the person 
who advanced the money, and that the tran- 
saction wag to be considered as benamee, or in 
trust for M. as mortgagee. BhOWUN DOSS v. 

SHEIKH Mahomed Hossein, 13 w r pc 
38 = 13 M.I.A. 346. 


(7‘2 & 73)—Etidence — Inspection of records in 
previous suits— Pleadings, declarations in — Act 
VIII of 1859, s. 138.— Declarations made in 
plaints or pleadings in suits instituted prior to 
the introduction of the Civ. Pro. Code, are in- 
admissible as evidence of facts stated therein 
Though 8. 130 of Act VIII of 1869 gives a Civil 
Court power to inspect the record of papers in 
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d sale, ID caa oaly use such documeuts 

in eviUeuce as are legally admissible. NaraPPA 
Bia APPA HEGDI V. GaPAYA Bin KaPAYA, 
2 B.H.C. 341. 

^74) —Mesne profils^Prooj of greater amount 
thin IS clauneu. — A plamtitl is dod eatuled to 
more mosue profits cuau be has ciaimeU ia his 
plaint although oy the evidence a larger sum 
app.-ars to oe due. SOORIAU ROW v. COTA- 
GUERi: iiOOCHIAH. 5 tf.R. P.C. 127 = 2 M.l. 
A. 113. 

(lb)— Suit tj redeem converted into a suit to 
recover possession on payment of a charge — 
Compromise in settlement Court not equivalent 
to a mortgage —Limitation ^ci, lb77, sch. II, 
art. 124 — Adverse possession — Cnarge — Trans- 
fer of Properly .id, s. iOQ — tiecovery of tUe 
whole share. -Ua the basis of a compromise, a 
decree was passed, m favour of the aucestors ol 
toe plaiuDitl aua Qis cj-sbarere, oy the Settle* 
maut Courts, to the effect taat they would oe 
eutitied to the possessiou of their share lu the 
property, if tuey paid their share of tue 
family debts, and il they failed to do so, tue 
defeadauts would be eutitied to take possessioa 
of the whole of their shares. It wis also 
added 111 the oomprouiise, that, if aiterwards 
the plaiutifi aud his co-sharers paid the woolo 
of the debt due irom them, tuey would he 
entitled to recover possession oi their shares. 
The defeudauus paid toe eutiro amount and 
took possessioa of the wooie share of the plam- 
till and his co-sharers. The pluiotifi now sought 
to redeem his own share, as well as that of his 
cO'Shacers, ou the payment oi toe amount due 
from him and his uo-suaters oq account ol their 
share. The defendants pleaded that the suit 
to redeem was not maintainable and was also 
barred by limitation, as they had been in 
possession for more than 12 years. Tuey also 
pleaded that the plaiutifi could not recover 
more than nis own share. Held, that the 
above compromise did not cr ate the re- 
lationship of mortgagor and mortgagee be- 
tween the parties to it, and no suit lor re- 
demption could lie, out the suit of tne plain- 
tills should not be dismissed, merely oecause 
the plaiQuifi had stated in his plamt that the 
above compromise had created such a relation- 
ship. The suit was actually for recovery of 
the property on payment of a ceroain charge 
and should have been decreed as such. Toe 
actual facts were clear from me pleadings, aud 
the defendants were not in any way prejuiiced 
by such a view of the case. Held, further, 
that the suit being really one foe possosaiau of 
the property on payment of a charge, it was 
governed oy art. 144 of the second schedule of 
the Limitation Act, and as the defendants had 
not succeeded lu showing that they had been to 
adverse possession for more chan 42 years be- 
fore the dace, on which the present suit was 
instituted, it was not barred by limioaoioo. 
Held, also, that the plaintiff could recover not 
only his own share, but also those of his other 
co-sharers, on payment of the amouht due from 
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him, as well as from those other co-sharers. 
Karim Baksh Khan v. Nehdei Hasan- 
Khan, 10 O.C. 17. 

176) — Practice — Second appeal — Change of 
pleadng not allowed. here the plaintiff sued 
for possession by avoidance of a deed of gift 
aud failed, he cannot, in second appeal, claim 
as heir of the donee, nor can be claim to set 
aside a sale by the donee as being unauthorised 
bv the deed of gift. KaNHIA v. MAHIN LAL, 
10 A. 495 = A.W.N, 1888, 18t. 

(77) — Plaint, plaintiff hoio far bound by case 
set up his— Declaration of proprietary title 

and ejectment of tenant, suit by talukdar for 
— Denial of taluqdari title and assertion of 
adverse title by defendant —Burden of proof — 
Indian Evidence Act, ss. 102 and 110— Pre- 
sumption of ownership — Procedure— Act I of 
1869, s. 3.— In 1836, the plaintiff served the 
defendants with a notice of ejectment under 
the provisions of ss. 42 and 43 of Act XIX of 
1868, the Rent Aco then lu force in Oudh, in 
respect of a village which the plaintiff bad 
acquired under the provisions ol s. 3 of Act I 
of 1869. On the 11th Miy, 1886, the defend- 
ants sued under the same Act contesting the 
notice, which was finally cancelled on the 6th 
May, 1887. On tne 2nd January, 1899, the 
plaintiff brought a suit in which he prayed for 
a declaration of his proprietary right to the 
village and for ejectment of the defendants 
from that village, because the latter, being 
lessees of the village, denied in the suit to 
contest the notice of ejectment, the tenancy, 
and set up an under-proprietary title to the 
village. According to the plaint the tenancy 
commenced in 1866 with a leass for one year. 
The defence to the suit was substantially a 
denial tnat the rsUciouship of landlord and 
tenants between the plaintiff and the defend- 
ants came into existence in 1366 or at any 
time, and an assertion that the defendants 
were entitled to possession of the village as 
undet-proprieiors, and that the suit was barred 
by limitation. It was admitted that the vill- 
age was a portion of the plaintiff’s taluqa and 
that rent bad been paid to him for the 
village. The question was on whom did 
the Durden of proof lie- Held, that the 
burden of proof lay on the plaintiff. In 
view of the provisions of s. 102, Indian Evi- 
dene Act, the pUintiff would fail if no evidence 
were given on either side, notwithstanding that 
the village w k.s a part ef bis taluqa and that 
rent had bcju paid to him. The defendants 
had admittedly been iu possession for more 
than 12 years ; and' possession, according to 
s. 110 of the Indian Evidence Act, was prima 
facie evidence of ownership. The defendants 
having denied the plaintiff’s title aud set up 
adverse possession of the village, the plaintiff 
was bound to give some evidence that the 
possession of the defendants had not been 
adverse for 12 years prior to the institution of 
the suit, that is to say, some evidence that hia 
title as taluqdar was subsisting when the suit 
was instituted. The plaintiff’s case, as stated 
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in the plaint was. that in 1866 he gave the 
defendants a lease of the village for one year, 
since when they had held as tenants. In the 
lower Court, the ease was tried on the issue 
generally whether the defendants were lessees 
or under-proprietors In appeal the plaintiff 
contended that he ought not to be tied down 
to the statements that the relationship of land- 
lord and cenarits between him and the defen- 
dants commenced in 1866 and be taken to have 
failed in his suit if that statement was not 
proved, but should be allowed to prove the 
existence of such relationship irrespective of 
that statement. Held, that the substance 
and the merits of the plaintiff's case, as made 
in the plaint were that the relationship of land- 
lord and tenant between him and the defen- 
dants came into existence in 1866 and that 
that case ought not to have been departed 
from. The rule laid down by their Lordships 
of the Privy Council in Ishan Chandra Singh 
V. Shatna Charan Dhatt that " the state of 
facts, and the equities, and ground of relief 
originally alleged and pleaded by the plaintiff 
shall not be departed from” was consistent 
with and was not to be confounded with 
another rule laid down by their Lordships in 
ffamunian Prasad Pandap’s case that ” the 
flubstanco and the merits of the case are to be 
kept constantly in view ” by the Courts in this 
country. BHAGWAN BAKHSH v. KAMTA 
PARSHAD, 6 0 C. 119. [R., S O.C. 145.] 

(78) — Plaintiff setting up a new case not made I 
tn the plaint— Possession, suit for. — The case 
which the plaintiffs made in the plaint and 
which was embodied in the issues was that the 
share in dispute was the property of one D. 
that on his death his widow M inherited it, 
and that they (plaintiffs) as the reversionary 
heirs of D were entitled to it as she was dead. 
The Subordinate Judge hold “ that the property 
never belonged to M.” but on the contention 
of the plaintiffs that the share had been grant- 
ed to M for maintenance and that they as the 
representatives of the grantors were entitled to 
resume it at her death, decreed their claim. 
field, that the plaintiffs could not be permitted 
to set up a new case which they did not make 
in their plaint : and that as they failed to 
prove the case upon which they came into 
Court, their suit should have been dismissed. 

Gajadhar Bux Singh v. Mitan Singh, 6 
O.C. 247. 

(79) — Case set up in appeal different from 
that in the plaint. — Where the plaintiffs in a 
suit for partition sued for a certain share on a 
specified title, but tbe lower Court held that 
they Were entitled only to a le.s.ser share on that 
title, and the plaintiffs in appeal set up a claim 
toa larger share based on a finding of the lower 
C^urt but inconsistent with the title set up in 
the plaint, held that such a pie » could not be 
set up in appeal. IlaHI KHAN v, SFIER ALI 
Khan, 26 A. 331. 

(80) Suit to recover possession — Fresh plea in 
dppeaf, raising of — Practice. — In a suit by a 
Mahomedao lady to recover possession of her ' 
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share of the property of her deceased brother 
in the hands of his widow claiming to have 
been given by her deceased husband in lieu of 
her dower debt, held, that the plaintiff appel- 
I lant cannot raise, in appeal, the question that 
an account; should be taken of the profits of the 
property so as to ascertain how much of the 
dower-debt had been satisfied outof the income 
of the property in the respondent’s possession, 
inasmuch as there was no prayer or claim for 
an account in tbe plaint and no issue as to pro- 
fits was raised at tbe trial- HUMERA BlHi v. 
ZUBEDA BIBI, A.W.N. 190S, 125 = 2 A.L j! 
485. i6 M.I.a, 211. 14 M.I.a. 377, F.) 

Plea raised for the first time in avpel- 
late Court ~K plea raised for the first time in 
the appellate Court cannot be considered by it. 

Rayar Sivaraua Krishnier v. Sankara^ 
LINGA Kone, 8 M.L T. 247 = 8 Ind. Cas. 354, 

{S2\—Phadings — Ex-parto decree— Appeal- 
Supplementing evidence.— Where . ina suit under 
Act X of 1859. the Collector gives a decree in 
favour of the plaintiff on the ground of an ex- 
parte inquiry and report, and the plaintiff in 
appeal cboose.s to rely on tbe Collector’s opinion, 
bo cannot, after an adverse decision, supple- 
ment his case by other evidence. WOO.M ANATH 
Roy Chowdhuhy v. Breenath Singh 15 
W.R. 260. 

(831— Speciaf appenl~New title.— ^he defen- 
dants who in Court below unsuccessfully 
claimed to retain possession of some land under 
a Kabila from a Mahomedan widow, who was 
alleged by them to have been absolutely entit- 
led thereto under her right of dower, could 
not, in special appeal, set up for the first time 
that the widow was entitled to a share by 
inheritance, if not as denmohur, no case of 
that kind having been made in the Courts 
below, and no enquiry asked for into the state 
of the family or as to whether any and what 
share came to the widow. AilBIKA CHARAN 

Dutt V Nadir Hossein. 2 B.L.R. a.C 
258 = 11 W.R, 133. 

(83-a) — Appellate Court — New pleas raised 
for first time. — A party to a suit cannot succeed 
on a title which he sets up for the first time in 
the appellate Court and which ho never raised 
in the Court below. MAHABEER MISSER v 
JUGOEU NATH MiSSER. 25 W.R. 11. 

(84) — Contract to transfer — Question not 
raised in first Couri—Pleadings.—Tho defen- 
dant who had not raised tbe issue in the first 
Court that there was a valid contract to 
transfer could not, on failing to prove the 
actual transfer set up by him, be allowed to 
raise it in the appellate Court. iMMADir- 
pattamThirugnana V Periya DORASAMI 
5 C.W.N. 217 = 28 I. A. 46 = 24 M. 377 P C =7 
Sap. 811. [Bzpl.. 16M.L.J. 396 = 1 M.L.T. 

1.53 = 29 M. 336.] 

(as)— Plaint clumsily drawn— Reading issues 
to ascertain the case— Difficulty arising from 
confusion in the plaint— Liability of appellant to 
pay costs— Appeal— Practice.— Where the plaint 
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vi-is c:uoQsily drawn, it wis held in second 
appeal that, the plaint ought to be read with 
tbe issues framed in the case to ascertain the 
pUintiC’s case. As much of the difficulty in 
the aopeal arose from tbe conlusion in the 
plaint, tbe Appellant, theplaiutiS in the lower 
Courr.. was directed to pay the costs of the res- 
ponOent ui the appeil. though the High Court 
reverse! the decree of the lower appellate Court 
and rem vnded the case for disposal according to 
law. Gadidass Suryanarayana Row v. 

GADIDASS RAJYA LAKSHMAMMA alias RA.T- 

YAM. 8 M.L T. 202 = 7 Ind. Cas. 800. 

(86) — Revision— Material irregularity — De- 
fence not set up in the first Court — Punjab Courts 
Act XVIIl of 1984, as amended, s. 70 (a). — 
Held, that the defendant must be limited to 
the defence set up by him in the first Court 
It is a material irregularity on the part of an 
appellate Court to go outside the merits and 
consider a technical point not raised in tbe 
original pleading. Sc where a defendant 
simply pleads in tbe first Court that be has 
nothing to do with tbe contract or us breach, 
he cannot be allowed to appeal on the ground 
that he is not legally liable for damages even 
if he made and broke it. KaRAM Baskh v. 
ahdul Karim. 81 P.W.R. 1912 = 146 P.L.R, 
1912 = 14 Ind. Cu8. 1008. 

(87) — Order of remand — On a point not arising 
from the pleadings — Counter allegation by defend- 
ant— Necessity of proof . — Where an order of re- 
mand was mistakenly issued on an issue which 
did not really arise between the parties, but 
the lower appellate Court on remand came to a 
finding of facts which correctly disposed of the 
case. /leWthat, althoughthe Judge of the lower 
appellate Court had not dealt properly with 
the evidence on tbe record with reference to the 
precise issue which was sent down to him, his 
default in that re-ipect ought not to govern the 
final result between the plaintifi and tbe 
defendant. Where the defendant, instead of 
merely denying the plaintifi’s allegation, raises 
a counter-allegation in bis written statement, 
he is bound to prove tbe counter-allegation. 
Mahomed Hashim v. Kalle Charan 
Baner.tee, 13 W.R. 91. 

— "Withdrawal of first suit for possession 
of land as owner — Second suit for establishment 
of easement over land claimed in the first suit. 
—There is no legal impediment to a plaintiff, 
suing for possession of land as owner and with- 
drawing such suit with liberty to sue again, 
bringing a second suit, not for recovery of the 
land itself, as owner, but for establishing an 
easement over it. •* If he (plaintiff) has enjoyed 
the right, by user, for such a long period as 
was sufficient to confer on him a right by pre- 
scription, the circumstance that, in a previous 
suit, he had erroneously stated that he was the 
owner, would not deprive him of the right 
of easement, which he had already acquired.” 

Dhadammi Laii V. Shib Charan. A.W.N. 

1905, 18 = 2 A.Ii.J. 59. (A.W.N. 1883. 66, D.) 
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{H9)— Counsel —Omission to argue question of 
law or abandoning a point — Power of Court to 
go into question- —Omission of a counsel either 
to argue a question of law, or his abandoning a 
question of law is not sufficient to disentitle 
Court to go into tbe question. R.AMSARAN 
SINGH V Khakan Singh, 11 C.W N. 340. (27 
C. 156, F.) 

(90) — Cii;. Pro. Code, Act VIII of 1859, ss. 29 
and 73 — Power of Court — Addition and trans- 
position of parties. —S. 73 of Act VIII of 1859 
empowered a Court to add parties to a suit as 
well as to transpose a party from bis position 
as pro-forma defendant, and to array him 
amongst the plaintiffs after amendment of the 
plaint under s. 29 of the Act.. PITAMBUR 
PYNE V. TOOLSEE DOSSEE, 7 W.R. 39. 

(91) — Plea of merger in special appeal. — A 
party cannot be allowed to raise tbe plea of 
merger for the first time in special appeal. MR. 
H. RUSHTON V. Mr. W. L. ATKINSON, 11 W. 
R. 485. 

(92) — Appeal— New ground of attack not 
allowed in appeal — Sbamilat /and. — Held, that- 
a plaintiff cannot be allowed to alter the nature 
of attack for th-* first lime in appeal. Therefore 
plaintiff suing for land as its sole owner cannot 
bd permitted in appeal to base his claim on the 
ground of its being shamilat. NATHU v. 
Manji Ram. 4 P.W.R. 1913 = 138 P.L.R. 1913. 

(93) — Pleadings, defective — Finding on evi- 
dence which plaintiff had no opportunity to 
meet— Appellate Court, duty of — Remission of 
issue — If an appellate Court is of opinion that 
the plaintiff has been prejudiced by the defec- 
tive pleadings and that there has been a find- 
ing upon insufficient evidence and upon evi- 
dence which the plaintiff had no reasonable 
opportunity of meeting, the proper course is to 
remit an Issue on the point. AHMAD BAKSH 
V. Saira Biui, 15 Ind. Caa. 3. 

" Practice — Pleadings — Relief on facts 
not ref erred to in pleadings.— A plaintiff cannot 
be entitled to relief upon facts or documents 
not stated or referred t.o by him in his plead- 
ings. Mahomed Zahoor ali Khan v tah- 
kooranee Rutta Kooer, 9 W R.P.C. 9 = 
11 M.l.A. 468. [F.. 16 C.L.J. 2 = 3 Ind. Cas. 
408 ; Appr., 1 B. 209 ; R-, 17 W.R. 432,] 

(95) — Pleadings— Plaintiff alleging a fact— 
Defendant denying but admitting a certain 
sum due — Decree and judgment. — VVhere the 
plaintiff sued for dissolution of partnership and 
for ascertainment of his share, and the defen- 
dant said the partnership was dissolved and a 
certain amount was due to plaintiff, the Courts 
ought to give a decree for the sum admitted to 
be due by the defendant. The fact that the 
plaintiff was persistent in denying the defen- 
dant’s case and has refused his offer of payment 
is not a sufficient ground for refusing him the 
decree for the amount admittedly due. KABU- 
MUSI BRAHM.ANNA SASTRULU V. JALDU 
VENKATA SUBBA ROW, M.W.N. 1913, 432 = 

24 M.L.J. 561. 
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{^Q)— Pleadings- Change of case—Issues — 
biixtioset aside a deed of gift ns fraudulent, 
failing, claim for accounts of a share as from 
agent.— Wheze. on the eve of a contemplated 
pilgrimage to Mecca, M iraubforred her pro- 
perty to her nephew E. by a deed of gift, and 
on the same date the latter executed a* deed 
which provided that a fourth share of the 
properties thus conveyed should remain in her 
possession during her lifetime, and on her 
death should come into E’s possession ; Held 
that the fact that, in a suit to set aside the 
deed of gift on the ground of frauo and mis- 
representation which failed, a general issue as 
to whether E was liable to render an account 
to M was raised with reference to the whole 
property, would not justify the Court in passing 
a decree directing E to account for the profits 
of a 4 annas share, on the fooling of hts being 
M’s agent in respect of that share. Sayed kni 
Hahmuda Kiiatun CHOWDHURANI V. 
Mahomed Elafiahad Khan Pani. 17 C W 
N. 427, P.C. 

Practice— Pleadings — Issue dealing 
with questions raised in the pleadings and uues- 
lions not so raised — Determination of latter 
q\i£stion — Legality — Inconsistent defences 
during suit Court's duty.— Wtioro the Court 
of first in«tance framed in a suit only one broad 
issue which not only covered the question rais- 
ed on the pleadings, viz., whether a gift was a 
death-bed gift or not, but also another, question 
namely, whether the gift was made under 
undue influence, and where the appellate Court 
determined the question of undue influence 
which WHS not specifically raised in the plead- 
ings. Held, that there was nothing illegal in the 
appellate Court taking into consideration the 
question of undue influence and in coming to a 
determination upon that question, because such 
question was not necessarily inconsistent with 
the other question which was specifically raised 
by the pleadings. Undoubtedly the case must 
bo decided on the pleadings, not on what trans- 
pires in the case. But to non suit a person 
^«ng in a small petty Township Court in Upper 
Burma, rnoroly because there is not sufficient 
legal advice to draw up the pleadings as fully 
and carefully as they might bo. would obviously 
involve great hardship on litigants. Of course, 
the appellate Court must be careful to see that 
inconsistent defences are not trumped up dur- 
Pi^ogress of the case. This would merely 
u. THONDAYA BY HIS AGENT 
NGA Po CHOK V. NGA Nl. U B R. 1912 2nd 
QP.. 141. (5L.B.R. 76. U.B.R. 11. 1902-03, 
Bud. Law. Gift. U.B R. 11 . 1907. Execution, 
oigniDg. 1 and 14 C. 801. P.C.. R.i 


(98)— Prior agreement of partnership or family 
arrangement not set up in pleadings — No issue 
raised on the point — Court cannot make a case 
of partnership or family arrangement.— ^Yiete 
a prior agreement of partnership or family 
arrangement was not set up in the pleadings, 
and there was no issue on the point, a Court 
should not go outside the pleadings to make 
auoh a case of partnership or arrangement for 
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the parties. ILLA Somanna v. Maddala 
Settam.ma. 13 M.L.T. 102. 

See ACT IX OF 1890. s. 77. 24 C. 306. 

Amendment of pleadings when mav be 
allowed— See BEN. ACT I OF 1895. s. J5. 14 C. 
i-i. J . 83. 

Alternative defences, whether can be .^et no 
Incnn-istent defences —Effect — See C P 

lan 71. 138 (a). 5 N.L.R. 

Suit for damages— Suit for Specific return of 
moveable property— 5ee Mad. ACT Vlfl of 
1865. 27 M. 430. 

Plaintiff having no right to sue— Defend- 
ants’ case weak— Suit must fail— PuN 
: ACT XVr OF 1867. s. 59 {3j. 9 Ind. Cas. 339 = 54 
I P.L R. 1911. 

When an appellant before the Privy Council 
may succeed upon a new case— See U.P. ACT 
I OF 1869. 9. 22. 2 C L.J. 194. P C. =0 C W N 
1009 = 8 0.0. 317=15 M.L.J. 352 = 27 A. 634] 

Findings sufficient — Remission of issues un- 
necessary -.S’ce U.P. ACT II OF 1901. 8. 22. 6 
Ind. Gas. 499. 

Admission in— hv co-defendant - Effect 

See ADMISSION-ADMISSION.S IN FLE VDINOS 
7 A. 353=A.W.N. 1885, 54, 

Admission in— Of execution of agreement— 
Evidence to prove admitted document unneces- 
sary— See admission— ADMISSIONS IN PLEA- 
DINGS, 5 B. 143. 

Scandalous matter should be avoided in- 
See Affidavit, lO CL.J. 4l4 = i4 OWN 
153 = 4 Ind. Caa. 380. 

Taking before the Privy Council points not 
taken in the Court of first instance — See ALLU- 
VION— FORMATION OF CHURS OR ISLANDS 
3 C.L J. 560, P.C =1 M-L.T. 175. 

Appeals, — in. must be same as that in origi- 
nal suit — See APPEAL — PRACTICE AND 
PROCEDURE. 15 A. 186 = A.W.N. 1393. 69. 

See aitellate Court— Duty of appel 
LATE court, 7 A. 1. P.C. = 11 I.A. 149 = A W 
N. 1884, 246. 


Plea of coercion and pubHo policy to avoid 
ealo-deed— Neither raised in pleadings nor in 
the grounds of appeal-Whether ontertainable 
See Appellate Court — Objections 
first taken in appeal. 6 A.L.J. 636 = 3 

Ind. Cas. 610. 

Amendment of pleadings, when may be 
allowed— Discretton of Court -Power of appel- 
late Court— See AWARD. 14 O.L.J. 198. 

Making mention only of unsoundness of 
mind of donor— Whether evidence admissible to 
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prove undue influence — See BENAMI TRANS- 
ACTION— GENERAL, 10 C-W.N. 570, P,C. = 3 
A.L.J. 353 = 3 C.L.J. 484 = 8 Bom. L.R. 379 = 
16 M.L.J. 166=1 M.L.T. 137 = 33 C. 773. 

See BENAMI TRANSACTION— Miscellane- 
ous. 6 B.L.R. 303. P.C. = 15 W.R.P.C. 7. 

Questions going to root should be raised in — 
Caste, 11 Bom. L.R. 1267 = 4 Ind. Cas. 

569. 

Resumption and transfer by Government of 
Chowkidari Chakran lands to the Zemindar, 
subsequent to patni and darpatni leases — Rights 
of Patnidar and Darpatnidars — Suit tor posses- 
sion and execution of deed of transfer against 
the Zemindar — Whether badly framed — See 
Chowkidari Chakran Lands, 37 C. 57 = 14 
C.W.N. 527 = 5 Ind. Cas. 205 

Plaintiff and defendant bound to take every 
possible plea in support of his case — Res judi- 
cata— See CIV. Pro. Code, 1908, s. il, Expl. 
4, 10 Ind. Cas. 29- 

Construction of — SfeCiV. PRO. CODE, 1908, 
ss. 47. 65. O. XXI, r. 94. O. XLT, rr 25, 27, 9 
C.L.J. 464 = 4 Ind. Cas. 168. 

Fresh case set up by lower appellate Court — 
Finding of fact unsupported by evidence — 
Jurisdiction of High Court to interfere — See 
ClV. PRO. Code, 1908. s. lOO, l A.L J. 637, 
P.C. = 8 C.W.N. 865 = 29 B. 1 = 6 Bom. L.R. 
770. 

Court overlooking an important plea — Re- 
view— See CiV. PRO. Code. 1908, s. 151, 2 
C.P.L.R. 1911 = 9 Ind. Cas. 545. 

Whether the defence of purchase for valuable 
consideration without notice is available against 
a claim based on a legal title— See CiV. PRO. 
CODE, 1908. O.I. r. 10 (1), O. VI, r. 15 (2) (3), 
10 C.W.N. 662 = 33 C. 657. 

Amendment of pleading — Defence of limit- 
ation — General observations about amendment 
of plaint— See CiV. PRO. CODE, 1908. O. VI, 
r. 17. 11 Bom. L.R. 1042 = 33 B. 644 = 4 Ind. 
Cas. 726. 

New plea should not be allowed after remand 
—See CIV. PRO. CODE, 1908, O. XIV, r. 5 
10 Ind. Cas. 230. 

See Civ. Pro Code, 1908, O. XLI, r. 1. 8 
C.P.L.R. 81. 

Suit upon lost document — Absence of proof 
of loss— Duty of Court- Burden of proof— 
See Civ. PRO. CODE, 1908, 0. XLIII, r. 1 (r), 
0. XLVIT. r. 7 (a) and (6) s. 115 (c). 49 P.W. 
R. 1911. 

See COMPANY— POWERS AND LIABILITIES 

OF Directors, 4 C.W.N. 369. 

Inconsistent pleadings — Allegans Coniraria 
non Atiditor—See CONTRACT — WAGERING 

Contracts, p.l.r. i900, 460. 

Allegation of fraud by plaintifi of defendan** 
— Necessity to give full particulars — See CON- 
TRACT ACT, 1872, s. 16, 8 O.C. 210. 
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Original relief claimed in plaint to rest on 
facts verified by plaintifls — See CONTRACT 
ACT. 1872, ss. 23, 24 and 26, 4 N.L.R. 86. 

Bond providing further penalty for failure 
to pay damages for breach — Plaint not dis- 
closing such failure as a separate cause of ac- 
tion — See CONTRACT Act, 1872, s. 74, 3 
S.L.R. 122 = 4 Ind. Cas. 607. 

Pleading— Denial of statement once made — 
Duty of Court — Estoppel — See CUSTOMS — 
PUNJAB— ALIENATION, 27 P.R. 1909 =4& 
P.L.R. 1909 = 33 P.W.R. 1909 = 1 Ind. Cas. 
888 . 

Tenant who sets up adverse title if may fall 
back on tenancy as a defence in ejectment suit 
—See DEBUTTER Property, 13 C.W.N. 805 
= 3 Ind. Cas. 93. 

And record of suit to be seen in construing 
decree— See DECREE— DECREE. CONSTRUC- 
TION OF, 11 C.P.L.R. 130. 

Terms of ambiguous decree, power of execut- 
ing Court to refer to— for construing— See 
DECREE— Decree, CONSTRUCTION OF, 18 A. 

344= A.W.N. 1896, 87. 

See DECREE— Miscellaneous, 5 W.R. 
ACT X Rul. 59. 

Alternative claim not put— Inclusion of that 
claim in common prayer for further relief 
See DEED— CANCELLATION OF DEEDS, 1 Ind. 
Cas- 657. 

Statement made in pleadings in an action — 
See DEFAMATION, 23 0. 867. 

Defamatory statements in pleadings— Pri- 
vileged or not— Parties — See DEFAMATION, 

5 C.W.N. 293. 

Denial by tenant of his landlord’s title in 
the — Whether gives a cause of action for eject- 
ment— See EJECTMENT, SUIT FOR. 6 N.L. 
R. 83 = 6 Ind. Cas. 927. 

Court ought not to make out for a party a 
case not set up by him — See EJECTMENT 
SUIT FOR, 9 C.W.N. 460 = 1 C.L.J. 116. 

Point not raised in the pleading nor in the 
appeal not to be considered in second appeal— 
See EQUITABLE MORTGAGE, 4 L.B.R. 371. 

See ESTOPPEL— ESTOPPEL BY CONDUCT^ 

12 C.L R- 64. 38 P.R. 1892. 

In plaint as to invalidity of a mortgage — 
Subsequent pleadings, estoppel of— See ESTOP- 
PEL— STATEMENTS AND PLEADINGS, 16 M» 
L.J. 5. 

See ESTOPPEL— STATEMENTS AND PLEAD- 
INGS. L.B.R. 1893—1900. 401. 

Abstract of pleadings in a decree— Secondary 
evidence of admission — See EVIDENCE 
SECONDARY EVIDENCE, 1 C.W.N. 513. 

See EVIDENCE— Miscellaneous, 67 
R. 1891. 
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loconsisteDoy in — Construction of document 

—Costs— See Family arrangement, 15 C. 
W.N. 497, P.C. = 8 A.L.J. 465 = 13 C.L.J. 
519 = 9 M.L.T. 507= 13 Bom. L.R. 404. 

Fraud alleged in plaint not proved — Effect — 
Cause of action irrespective of fraud — Princi- 
ple to be observed where case is based on fraud 

—See Fraud -Effect of fraud, 9 Ind. 
Gas. 429. 

Fraudulent decree — Special prayer to set 
aside the decree not made — General prayer for 
“ any other relief ” — Maintainability of suit — 
See Fraudulent Decree, 4 Ind. Cas. 356. 

See Hindu Law— adoption, 5 C.W.N. 
162. 2 B.L.R. P.c. 101 = 12 W.R.P-C. 1 = 12 

M.I.A. 350. 

Plea that plaint does not disclose a cause of 
action, whether may be taken in second appeal 
—See Hindu Law -alienation, 8 A.L.J. 
922. 

Sie HINDU Law— Joint Family, 6 W.R. 

50. P.C. 

A plaintiff even though he asks for exclusive 
provision may yet bo awarded possession in 

common— See Hindu Law— Joint Family, 

8 Bom. L.R. 99. 

Variation of — In course of evidence how far 
allowable— See HINDU LAW — JOINT FAMILY, 

4 C.L.J. 56. 

Frame of plaint impeaching accounts — Ob- 
jection to plaint when to be taken — See HINDU 
LAW-Pautition. 13 C.W.N. 309 = 9 C.L.J. 

133 = 3 Ind. Cas. 241. 

Suit on allegation of exclusive title barred— 

No relief can be given on basis of tonancy-in- 
common— See Hindu Law— Partition, 7 
M.L.T. 95 = 5 Ind. Cas. 764 = 33 M. 356. 

Case inconsistent with, not allowable — See 
Injunction -SPECIAL Cases, 5 N L.R. 67 
= 2 Ind. Cas. 241. 

Issuos upon matter nob covered bv — See 

Issues— ADDITIONAL issues. 5 0.64 = 4 0. 

L.R. 353. 

Frame of issues — Available materials for Court 
—See Issues— Framing issues, li C. 407. 

Estoppel by —Amendment of, when allowed 
— Amendment of suit for rent into suit for 
damages for use and occupation — See LAND- 
LORD AND Tenant— Tenant’s liability 
FOR RENT. 6 M.L T. 2.55 = 3 Ind. Cas. 346=10 
C L J. 638. 

Plea of equitable acquiescence cannot be 
taken for the ffrat time in second appeal — See 
Landlord and Tenant— Transfer of 
tenant’s INTEREST, A. W.N. 1905, 90 = 27 A. 

656. 

See L.VNDLORD AND TENANT— MlSCELLA- 
NEOUS. 80 P.W.R. 1910 = 6 Ind. Cas. 1010. • 

Compromise petition, a pleading filed by 
parties —Whether enforceable without registra- 
tion— S m Lease— General. 6 M.L.T 3i3 = 
20M.L.J 20 = .33 M. 102 = 3 Ind. Cas. 701. 

C. VII— 80 


Pleadings— oonfinued. 

Suit on newspaper libel— Application for 
amending written statement, at the hearing 
refused -See Libel. 13 C.W.N. 895 = 6 ML.’ 
T. 73 = 36 C. 883 = 3 Ind. Cas. 224. 

Dismissal of suit on point not raised — 
Premature suic— Limitation not commenced — 
See Limitation ACT, lOOs. art. ii3. ii ind. 
Cas. 25. 

Allegations vague and loose— Judge to as- 
certain re.al controversy — See LIMITATION ACT 
190S, art. 149. 13 Bom. L. R. 92 = 9 Ind. Cas.’ 
765. 

Recital of — m judgments — Admissibility of 
such judgments in evidence— See MAINTE- 
NANCE Grant, 3 C.L J. 52i. 

Informality of mortgage not impeached at 
first hearing — Effect— See MORTGAGE — GENE- 
RAL, 11 Ind. Cas. 850. 

See Mortgage— MISCELLANEOUS, A.W 

N. 1881, 136. 

Allegation of fraud in plaint— Case of negli- 
gence not to be raised in second appeal — See 

Partition-General, 6 lad. Cas. 829. 

Want of precision in — If material — See 

Partnership— Miscellaneous, is c W- 

N. 882. 

Case of acquisition of title by prescription 
not made in plaint— Plaintiff cannoD succeed 
on such case— See PO.SSESSION— ADVERSE 
POSSESSION. 3 C.L.J. 316 

See POSSESSION— Suits for Possession. 
11 W.R. 27, P.C. 

Suit for possession under a sale-deed— Sale 
declared invalid — Prayer for possession as 
mortgagee — Inconsistent reliefs— Practice — See 
Possession— Suits for Posses.sion, 4 Ind. 
Cas. .37 = 20 M.L.J. 141. 

Suit for possession of land— Decree on ground 
of occupancy right, not claimed in plainc — See 

Possession— SUIT for possession, 5 C. 

246 = 4 C.L.R. 443. 

Suit for pre-emption— Allegation that the 
first demand was made for plaintiff by his 
general attorney— Afu^r/iMrnama/j not filed— 
Duty of Court— See PRE-EMPTION— NECES- 
SARY FORMALITIES, A. W.N. 1906, 177=3 A 
L.J. 798=28 A. 691. 

Rule of — Rule as to amendment of — Test — 
Amendment letting in new defence not raised 
in, will not be allowed — Duty of defendant 

See Principal and agent— Duties and 
Liabilities of Principal, ii Bom. L R. 

926=4 Ind. Cas. 652. 

Changing nature of defence in appellate 
Court -See Ben. Reo. I of 1886, as. 70 71 
26 C. 194 = 3 C.W.N. 108. 

See RELIEF, 2 C.W.N. 681, P.C. =21 A. 53 = 

25 I. A. 195. 

Plaintiff to succeed upon— Prayer for general 
relief— Relief nob prayed for may be granted if 
not inoonsistant with — See RELTGIOUS^ 
Endowment. 3 lud. Cas. 408 = ii C.L.J. 2. 
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Pleadings — continued. 

Plaintiff not asking for declaration of his 
right to nominate mohunt of another mutt — 
Plaint not precisely stating relationship bet- 
ween two muifs— Whether plaintiff can, in 
appeal, ask for decree for administration and 
possession till new viohurd is appointed — See 
RELIGIOUS Endowment. 8 C.L.J. 499. 

Reference to -And judgment in determin- 
ing question of res judicata— See Res JUDI- 
CATA— GENERAL, 1 C.L.J. 337. 

Necessary allegations absent — Effect — 
See RIGHT OF Suit— General, 6 C.L.R. 
58. 

See Right of Suit— Decrees, G B. 7. 

Fraud as originally specified in pleadings, 
patty bound to prove — Amendment of plead- 
ings, when permissible— See RIGHT OF SUIT 

—Miscellaneous, ii B. G20, P.C. = i4I.a. 

11 . 

A mere technical defect does not affect the 
reliefs to which a party is entitled — See SALE 
—General. 5 N.L.R. G6 = 2 Ind. Cas. 243. 

Construction of — See SANCTION TO PRO- 
SECUTE. 3 Ind. Cas. 723 = 6 M.L.T. 346=10 
Ct. L.J. 364, 

Written statement containing a claim of 
set-off — How to be construed — Court-fee— See 
SET-OFF. 13 B. 672. 

Suit for specific performance — Plea of pur- 
chase for consideration without notice — 

See Specific Performance, 13 C.p.L.R. 

172. 

Adoption — Suit to set aside — Suit bv distant 
reversioner— See SPECIFIC RELIEF ACT, 1877, 
6. 42, 11 C.L.R. 198. 

Whether plea of title by adverse possession 
should be allowed though not raised in plaint 
—Test— See SUCCESSION ACT, 1865. ss. 2, 
231, 12 C.L.J. 459 = 9 Ind. Cas. 41. 

Statements by plaintiff not admitted by 
defendant— Plaintiff put upon proof of his 
title — Effect of neglecting proof— Sec TRADE 
MARK. 13 C.W.N. 82 = 4 Ind. Cas. 318. 

See Transfer of Property act. 1882, 
24 M. 377 = 5 C.W.N. 217 = 28 I, A. 46, P.C. 

Case of collusive or fraudulent transfer not 
set up in the plaint— See TRANSFER OF 
Property act, 1882, ss. 39, 40, 5 M.L T. 142. 

A fact not alleged in the pleadings not to be 
considered and a finding thereon not to govern 
the decision of a suit — See TRANSFER OP 
PROPERTY ACT, s. 54. 4 L.B.R. 369. 

Abandonment of legal objections by — 
Estoppel— Sec Transfer of Property 
ACT, 1882, ss. 67. 90, 2 C.L.J. 584. 

Change in— Defendant limited to the plead- 
ings set forth in written statement — See 
TRANSFER OP PROPERTY ACT, 1882, s. 123, 
4 M.L.T. 327 = 19 M.L.J. 255 = 6 M.L.T. 166 
Ind. Cas. 122. 


Pleadings — concluded. 

Pleadings — Suit for recovery of money paid 
under contract of sale — Relief by way of dama- 
ges not prayed for — Damages not allowable — 
See Vendor and Purchaser— General, 
21 M.L.J. 359. 

See WAIVER, W.R. F.B. 13 = 1 Ind. Jur, 

O. S. 6, ^larsh 40. 

Incompetency of defendant to make a new 
case in appeal — See WILL— REVOCATION, 160 

P. W.R. 1909. 

Pledge. 

See PAWN. 

(1) — Mortgage of moveable property— Deli' 
very of possession — Pledge. — A mortgage of 
moveable property, even if unaccompanied by 
possession, is valid. DamODAR v. ATMARAM, 
8 Bora. L.R. 344. 

(2(— lo recover money advanced by sale 
of property pledged, nature of — Claim of pawnee 
for similar relief in respect of moveable pro- 
perty — When a mortgagee of immoveable pro- 
perty brings a suit to recover the money 
advanced, by sale of the property pledged, it is a 
suit to enforce his charge upon the said pro- 
perty ; and by analogy, the claim of a pawnee 
for a similar relief in respect of moveable 
property is a suit to enforce his charge upon 
that property. NIU CHAND BaHOO v. Jaga- 
BUNDHU GHOSE, 22 C. 21. 

{S)— pudge— Right of pledgee to sell property 
pledged. — In the absence of payment of the 
debt, a pledgee may sell the property pledged, 
even without the consent of the pledgor. 
CHELAPATHI V. SURAYYA, 12 M L J. 375. 

iZ a)— Contract Act (IX of 1872), s. 178— 
Goods, pledge of% without possession— Subsequent 
pledge with possession, validity of-Pawnee, good 
faith of. — M who bad first pledged his dog cart 
and horse to A. retaining their possession, sub- 
sequently pledged them to C, for payment of 
a debt, giving bim possession. Held in a suit 
by the first pawnee, that his claim was not 
sustainable, and that the second pledge was 
valid under s. 178 of Act IX of 1872. as it bad 
not been shown that 0 (that second pawnee), 
knew of the previous transaction with A. 
CnuMMON Khan v. Mody. 70 P.R. 1874. [R., 
34 P.R. 1902 = 23 P.L.R. 1902.] 

(4) — Pledge— Pledgee obtaining money decree 
— Subsequent purchaser — Execution — When a 
person to whom property is pledged for a debt 
obtains a simple money-decree against bis 
debtor, be cannot execute that decree against 
the property pledged, to the prejudice of a sub- 
sequent bona fide purchaser. He is simply in 
the position of an ordinary judgment-creditor 
in respect to his decree, and can only seize tbe 
rights and interest-i of his debtor. GUPINATH 

Singh v. sheo Sahay sinoh. B.l.R Sup. 
Yol. 72 = 1 W.R. 313. [Appr., 2 W.R. 130.5 
W.R. 115. 6 W.R. 312, 7 W.R. 30, 8 W. 

R. 29, 10 W.R. 88. 3 B.L.R. Appl. 140,11 
W.R. 149, 12 W.R. 622, 23 W.R. 187, IOC. 
299: R., 6 W.R. 318, 7 W.R. 309, 327, 11 W. 

R, 332 ; Disc., 5 C.L.R. 243; D.,3 W.R. 110.] 
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Pledge—con^tnuctii 

{^) —Pledgee selling to himself — EJ/ect — Un- 
authorized conversion—No damage to pledgor— 
Pledgor lohether entitled to fecover property 
without payment.—Where a pledgee. .havic,g 
power to sell for default. Cakes over, as if upon 
a sale to himself, the property pledged without 
the authority of the pledgor, but crediting its 
value in account with him. this act. though an 
unauthorized conversion, does not put an end 
to the contract of pledge, so as to entitle 
the pledgor to have the property back without 
payment. NECKRAM Djbay v. The BANK 
OF Bengal, 19 C. 322 = 19 1. A. 60, PC. = 6 
Sar. 164. 

(6) — Pledge in British India— Debt due in 
futuro— 0/ proper^;/ 6j / '2 French Court- 
Right of pledgee in sale proceeds -Cause of 
action. — Where property is pledged in British 
India to secure the payment of a debt due 
in juturo, and before the due date, it is sold at 
the instance of another creditor by a French 
Court, the pledgee has no right in the sale 
proceeds and, therefore, no cause of action 
accrues to him for denial of bis title in them a.s 
against the other creditor. CHITHAMHARA v. 
MUTHAYA. 5 M. 330. 

(7) — Bank — Share-holder — Shares, pledge of, 
to third party — Bank's certificate recogniswg 
pledge — Subsequent loan by Bank to shareholder 
— Bank and first pledgee, rival claims of . — 
When a debt has been contracted by a share- 
holder of a Bank with a third party, and the 
Bank has registered the pledge of the shares to 
such person as security for the loan, it cannot 
afterwards, with notice of such prior debt and 
prior pledge, lend money to that share holder 
and assert a preferential lion to that of the first 
pledge. The Delhi and London Bank v. 
Chunna Mall, 23 P.R. 1874. 

See Attachment — ^fiscBLLANEous, 2 
B.L.R.a.C. 230=11 W.R. 149. 

See Bailment, 5 B.L.R. App. 31 = 14 W.R. 
303. 

See Company — Miscellaneous, i ind. 

Jur. N.8. 278. 

Of bills of lading to a third party without 
notice of seller’s claim for the price of goods — 
See Contract act. 1872. ss. 77, 78. 33 C. 647. 

Of bills of lading without notice of seller’s 
claim for price of goods— See CONTRACT ACT, 
1872 , 88 . 77 , 83 . 95. 178 , 34 C. 173. 

Of a jewel hired, not proteoted — See CON- 
TRACT ACT. 1872. 3. 178. 27 M. 424 

By pawnor, not owner but having a right to 
possession. Validity of--Rigbt of owner to redeem 
articles pawned— Suit to declare — See CON- 
TRACT ACT. 1872, 8. 178. A.W.N. 1908, 57 = 

30 A. 165. 

Unauthorized — Of goods by servant — Suit in 
trover- See CONTRACT ACT, 1872, s. 178. 4 0. 
497 = 3 O.L.R. 398. 

See CONTRACT ACT. 1872, s. 178. 2 Bom. L. 
R. 403=24 B. 458. 


Pledge — concluded. 

Discharge of debt with proceeds of debtor’s 

jewel on debtor’sauthority-Pledge-Subsequent 

redemption— Revival of debt— D eht, 3 M 

Suit to recover balance of money on sale of 
article pledged, limitation for— Sep Limit 
TION ACT, 1908, art. 57. 7 Bom. L.R. 739 = 30 

^4 


iwut. uu picage 01 move- 

able property— Prayer for sale of property and 

for personal remedy— Limitation— See Limit \- 

TION ACT. 1908. arts. 57 and 120, 17 A 284 = 
A.W.N. 1895. 46. < a. 


xvigut 01 pledgee to sue for sale- Right of 

private sale— See Ll.MITATION ACT, 1908 art« 
57. 120, 27 M. 528, F.B. wo. arc.. 

20 b"4^08."f.b’''''' 

X » iXa 


Authority under power— Of attorney "to dis- 
pose’ of property, whether includes power to— 

See Power of attorney, ii B. 590. 

Of Government securities by agent for un- 
authorized loan— Suit for recovery of secu- 
rities by principal from transferee— See Power 
OF Attorney, s c. 934. 


isy Hgent without authority — 5^^ I^IUNCIPAL 

AND Agent— authokitv of agents, i ind 

Jur. O.S. 17 = 1 W.K.P.C. 43 = 9 M.LA. 140. 
Powers of pledgee— See PRINCIPAL AND 

agent— Duties and liauilitiesof Prin- 
cipal, 11 Bom. L.K. 926 = 4 Ind. Gas. 652. 

See Small Cause Court. Mofussil 
Jurisdiction of -General, 2 M.ii c 474’ 

6'ee Stamp act. 1879. arts. 29, 44. sch. l‘, 
21 C. 141. 


Plene Administravit. 

Plea of — by creditor in possession of assets 
of hia debtor in suit by other creditors to re- 
cover their debt— See Hindu Law— Depth 
28 M. 351. 


Plunder. 


Liaoility of Railway Company for goods 
plundered from train— 5ee ACT XVIII OF 18'>4 
3 B. 109. ’ 


Of property— Credibility of witnesses— See 
Damages — He asure; and assessment ^ 

B.L.R.P.C. 44 = 12 W.R P.C. 38. 

Notes lost or plundered in Mutiny See 

Limitation act. i 908, a. I8, 1 Agra 213. 

Po-Brahraan. 


Gift by widow for religious purposes— Sec 
Hindu Law— widow, 20 M. 269. 


Poddar of the Bank of Bengal. 

(D— Poddaro/ the, Bank of Bengal.not a public 

servant.—A poddar of the Bank of Bengal is not 
a public servant, under cl. 9, s. 21 of the Penal 
Code. In re MODUN MOHUN, 4 C. 376 
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Poems. 

Copyright io selection of poems— See COPY- 
RIGHT, 17 C. 951. 

Poggalika Gift, 

Monastery and monastery X^n^-^Poggaliha 
gift of such property to pongyi — Donee’s rights 
—See SPECIFIC RELIEF ACT, 1877, s. 42, 
14 Bur. L.R. 277. 

Police. 

See ACT V OF 1861. 

See Ben. Act II of 1866. 

See BEN. ACT VIII OF 1878. 

See Bom. Act Vll of 1867. 

See Bom. Act VIII of 1867. 

See Bom. act IV of 1890. 

See Mad. act XXIV of 1859. 

(1)— ProseoMfioH by Police constable — Official 
and private capacity — Malice — Damage. — A 
Police constable who was in effect the prose- 
cutor and not only acting in his official capacity, 
acted dishonestly and not 6ona fide, being 
actuated by an indirect motive in preferring the 
charge, Held, he was liable for damages for 
malicious prosecution. MlNAKSHISUNDRUM 
PILLAI V. AYYATHORAI, 18 M. 136. 

This circular prescribes new rules for the 
police when employed in escorting remittances 
made by Monsifis. Civ. Cir. No. 8 dated 6th 
April 1871. 15 W.R. Civ. Cir. 13. 

Police officer's power of search under s. 165. 
Grim. Pro. Code — Same as a Judicial Officer 
has under s. 96 — See ACT XVIII OF 1850, 59 
P.W.R. 1908. 

Report to police — Slander — See LIBEL, 24 
A. 368 = A.W.N. 1902, 96. 

False report to police — Suit for recovery, of 
compensation on account of mental distress 
and defamation —See LIMITATION ACT, 1908, 
arts. 23, 24, 25, 36, 24 A. 369 = A.W.N. 
1902, 96. 

See MALICIOUS PROSECUTION, 9 B. 717, 
26 M. 362 = 12 M.LJ. 389. 

Suit by Head Constable of Police against 
Inspector of Police for pay received by the latter 
— Police Act XXIV of 1859— Estoppel— Es- 
toppel by conduct— See RIGHT OF SUIT— MIS- 
CELLANEOUS. 5 M.H.C. 466. 

Rural police rate, suit by proprietor against 
under— Proprietors for recovery of rate — See 
RURAL Police Rate, 7 O.C. 35. 

Police ComroiaBioner. 

The Police Commissioner has no absolute 
discretion to refuse to grant licenses for eating 
houses within the town of Bombay — See ACT 
XL VIII OF 1860, a. 11, 4 Bom. L.R. 1 = 26 B. 
396. 

Suit against the Police Commissioner for 
compelling him to grant a transfer of the 
license of an eating house— See SPECIFIC 
Relief act, 1877, a. 46, 3 Bom. L.R. 653. 


Police Officer. 

(1) — Police Officer incompetent to make judi- 
cial enquiry about possession. — A police officer 
has not authority to make a judicial enquiry 
about possession, and his opinion, most pro- 
bably founded entirely on hearsay, was not ta 
be treated as evidence. CHANDRABATI KOERI, 
v. HARRINGTON, 18 C. 349, P.C. = 18 I. A. 2T 
= 5 Sap. 481. 

This circular directs that when police-officers 
are summoned by Civil Courts to give evidence, 
the summons be sent for service through their 
superiors Civ. Cir. No. 23 dated 5th August 
1870, 14 W.R. Civ. Cir. 9. 

Suit against — for damages — Wrongful con- 
finement— Malicious act— Notice if necessary — 
See Civ. Pro. Code, 1908. s. 80, 26 A. 220 = 
A.W.N. 1903, 241. 

See Defamation, 28 G. 794 = 5 C.W.N. 
804. 

Entry into a building to arrest suspected 
persons— iSee TRESPASS, 13 C.W.N. 485 = 4 
Ind. Cas. 520. 

Police-officer, Joint Bombay Act. 

See BOM. ACT XV OF 1855. 

Police Patel. 

Police Patel — Transfer of case pending before 
a— See BOM. ACT VIII OF 1867, ss. 6 and 14, 
10 Bom. L.R. 630. 

Police, Presidency-Towns Amending Act. 

See ACT XLVIII OF I860. 

Police Superannuation Funds. 

See ACT X OP 1869. 

Policy. 

Life assurance policy, whether available for 
partition— See HINDU Law— PARTITION, 13 
M.L.J. 75. 

Construction of— See INSURANCE, 2 Ind. 
Jur. N. B. 308. 

Policy of Insurance. 

Policies of Insurance (Marine and Fire) 
Assignment — See ACT V OF 1866. 

(1) — Policy of life insurance— Declaraiiort as 
to age, untrue — Its effect *n rendtririg policy void 
— Return of premium. — In a suit to recover 
money on a policy of life insurance, it appeared 
that the policy recited that the assured had 
signed a statement in writing declaring that 
his age on his next birth-day would not exceed 
fifty-eight years, and setting forth the past and 
present state of bis health and other circum- 
stances touching his habits and life, and that 
the assured had agreed that this declaration 
and personal statement made to the medical 
referee of the defendants should be the basis of 
the contract between the assured and the 
defendants ; the policy also contained a condi- 
tion that in case any statement or allegation 
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Policy of Insurance— conciu^fd. 

contained in the declaration were untrue, or if 
the assurance had been nrade through any 
•misrepresentation, concealment or untrue aver- 
ment, the policy should be void ; and the 
assured, in the proposal for assurance, in his 
personal statement, and in the declaration 
annexed to his personal statement, bad solemn- 
ly declared that his age on his next birth- 
day would not exceed fifty-eight years, but 
the evidence showed that he was from three 
to four years older than he had declared him- 
self to be. Held : — (a) chat the policy bad been 
obtained by fraudulent misrepresentation as to 
age, and so defendants were not liable on the 
policy ; [b) that plaintiff was not entitled under 
8. 65 of the Contract Act to a refund of the 
premia paid on the policy during the life-time 
of the assured ; (c) that the omission of the 
assured to disclose, in the personal statement 
above alluded to, in answer to a question as to 
■how many brothers and sisters bad died and of 
what diseases, the fact that two of his sisters 
had died, did not render the policy void ; (d) 
that the declaration as to ago in the personal 
statement, being ambiguous, must be consider- 
ed as a warranty that the ago of the assured 
was fifty-eight to the besc of his knowledge 
and belief, that the statement was untrue in 
fact, and untrue to his knowledge and belief, 
and the suit should bo dismissed since the 
statement formed part of the basis of the con- 
tract— Per Sir Arnold White, C.J. {e) The 
policy must be construed as a warranty of 
the assured’s ago in truth and fact, and not 
simply as a warranty of his belief as to age, 
and the effect of incorporating into the policy 
the prospectus of the company was to throw 
upon theassurod the onus of the proving correct- 
ness of his age as early as ho might find it con- 
venient during bis life time, or in default there- 
of his legal representative proving the same on 
the settlement of the claim under the policy , and 
it was quite unnecessary to prove that the 
prospectus bad been read by the assured, or 
that It was specially brought to his notice by 
the company apart from the reference made to 
it in the policy itself. ORIENTAL GOVERN- 
MENT Security Life assurance Company 
Limited v. Narasimha chari, 25 M. 183 = 

11 M L.J. 379. i20B. 99. H,) 

_ See Stamp Act, 1879. s. 3, cl. 15, 19 B. 130, 

f.b. 

See STAMP ACT, 1879. ss. 3 (15), 25 (c) 19 C. 
499. 

Poliem. 

See Unsettled Poliam. 

(1) Poliyem, mode of succession in — Bolder 
^f liable for debts of predecessor » — The mode of 
euccetrsion in a Poliyem is not such as to render 
the holdor rospoDsiblc for tbo debts for bis 
predecessor. There is not a continuance of the 
previous estate in each successive holder but a 
fresh estate created by the gift. However, 
with regard to the private property left by a 
deceased Poligar, the liability to the extent of 


Poliem— concluded. 

the assets taken will attach upon the takers, if 
there was an obligation upon the owner of the 
property so taken to pay the debt. K. SUHBA 
CHETTI V. M. IMMADI RaNI. 3 M.H.C. 303. 
[R., 5 M.H.C. 303, 6 M.H.C. 208. 29 M. 453 
= 16 M.L.J. 339 = 1 M.L.T. 272.J 

^2) Polliem — Females —Descent. — Females 
are not precluded by any rule of descent, cus- 
tom, or usage of the Cumbala Tottier caste 
from succeeding to a Polliam. THE Collec- 
tor OF Madura v. Veeracamoo Ummal. 
9 M.I.A. 446. 

{^)~~Palayam—Impartibility— Co-widows — 

Neighbouring palayams. usage o/.— In consi- 
dering the question whether a polayapat is 
partible or impartible, tbe usage of many of the 
palayams in the neighbourhood belonging to 
tbe s.ame caste is a circumstance to be taken 
into consideration. Exclusive enjoyment by 
one member of tbe family at a time, even 
among male co-parcener.s, being an incident of 
impariibility, the general presumption is that 
the same is the case among co-widows between 
whom no partition is allowed except by way of 
equal beneficial enjoyment. Vira ClilNNA.M- 
MAL V. AKKULU AMMAL, I M.L.J. 32S. 

Palayam, history of— Nelson's Manual, ad- 
missibility in evidence of— See Evidence 
act, 1872, s. 57. 1 M.L.J. 326. 

Debts incurred by previous holder of— Son’s 
liability— Asaets-See HINDU Law— DEBTS 
5 M.H.C. 303. 

See Hindu Law— Impartible Estates 

1 I. A. 268. 

History of — And their incidents examined— 
See HINDU Law — Impartible Estate, 
2C.L.J. 231. P.C = 10C W.N. 95=15 M.L.J, 
312 = 2 A. L.J. 815 = 7 Bom. L.R. 907 = 1 M.L. 

J. 12 = 32 I. A. 261=28 M. 603. 

Ancient palayams— Permanent, settlement, 
eficct of — See Permanent Settlement 

10 M. 1. 

Poligar. 

Right of — Of unsettled Polliem to compel 
acceptance of puttabs by tenants— See Mad 
ACT Vlil OF 1865. 8. 1, 5 M.H.C. 208. 

See Impartible Estate, 3 M. 145, 

See Unsettled Polliam, 6 M.H.C. 208. 

Political Act. 

Political act appeal to tbe Privy Council 
from a— b’ce Privy COUNCIL, Practice of— 
Special leave to appeal and to defend 

APPEAL. 6 Bom. L.R. 763. 

Political Agent. 

(1)— £iecu/it'c acts of Political Agent.— Let- 
ters pateni^ cl. IS — Suit or ptcceeding before 
political agent in executive capacity.— The lia- 
bility of a British Political Agent in foreign 
territory in India for an act done by him in 
hia political capacity and as Agent for the 
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Political Agent — concluded. 

British Government is akin to that of His Ex- 
cellency the Governor of Bombay for an act 
done by him in his political capacity as an act 
of State ; no suit against him for such act 
would lie, [i? , 7 B.L.R. 449.] A suit or pro- 
ceeding before a British Political Agent in 
foreign territory in his executive or political 
capacity only would not authorise the applica> 
lion by the High Courtof cl. 13 of the Letters 
Patent. INHABITANTS OF MAHALINGPORE 
V. ANDERSON, 7 B.L.R. 452, Note. 

See ACT XXIII OF 1871. s. 4. 17 B. 224. 

Government Political Agent in Native state 
of minor Chief, whether could sue for property 
in British territory — Political Agent not certid- 
cated guardian under Minors Act XX of 1864-- 
Civ. Pro. Code, 1952, s. 37. cl. (a) — Recognised 
agent— See Bom. ACT XX OF 1864, 11 B. 53. 

Agreement to transfer from British to Politi- 
cal Agent’s jurisdiction — Not cession of British 
Territory — Proof— See CESSION OF BRITISH 
Territory, i B. 367, P.C. = 3 I. a. 102 = i a. 
C. 322. 

Decree passed by — Court against Sirdar — 
Execution against heirs of Sirdar who was dead 
— Civil Court — Jurisdiction — See CiV. PRO. 
Code, 1908, ss. 36, 37, 17 B. 162. 

See Parties to suit — General, 2 A. 
690. 

The jurisdiction exercised by the Courts of 
the — And the Assistant Political Agents in 
Kathiawar is Political and not judicial — See 
SOVEREIGN POWERS, IOC. W.N. 361 = 8 Bom. 
L.R. 129, P.C.=3 A.L.J. 250 = 33 C. 219 = 3 
C.L.J, 395 = 16 M L.J. 116=1 M.L.T, 115. 

Grant of certificate by — See SUCCESSION 
Certificate act, 1889, ss. 17, 20, 19 B. 
145. 

Political Pension. 

See PENSIONS. 

Oudh loans 1838 and 1842, payments due 
UQ^er — Political pension — Liability to attach- 
ment for debt, exemption from — S. 266 (g) Civ. 
Pro.Code,1882— No distinction observed between 
state property vested in the sovereign of Oudh See 
ATTACHMENT— SUB.JECTS OF ATTACHMENT 
—18 C. 216, P.C. = 17 I.A. 181, 

See attachment— Subjects of attach- 
ment, 26 M. 69, 1 O.c. 170- 

Political Prisoner. 

(1) —Political prisoner — Exemption from juris- 
diction of British Courts — Whether allowed by 
Civ. Pro. Code. — There is nothing in the Civ. 
Pro. Code, to exempt a Cabul political prisoner 
(in the receipt of an allowance from the Indian 
Government) a defendant in a suit, from the 
jurisdiction of the Civil Courts of British 
India, when sued at the place where the cause 
of action arose. Earm BaEHSH v. SIRDAR 
SALEH Muhammad Khan, 115 P.B. 1680. 


Political Tenure. 

Resumption of estate by Government — Mix- 
ed estate of Saranjam and Inara — See SERVICE 
Tenure, 17 B. 431, P.C. = 20 LA. 60. 

I 

Poll. 

Company — Meeting of share-holders — Time 
and place for taking a poll — Object of taking 
such poll — Powers of Chairman — See COMPANY 
—Meetings AND VOTING. 15 B. 164. 

Poiliaput. 

Impartible— Held by one member of family — 
Mode of descent— See IMPARTIBLE ESTATE, 
8 M.H.C. 157. 

Pollution. 

(1) — Adoption by Sndra— Religious ceremony-- 
Polhdion . — An adoption by a sudra under pol- 
lution is valid as, in bis case, no religious cere- 
monies are essential. THANGATHANNI v. 
RAMU, S M. 358. 

Polygamy. 

See Buddhist Law— Divorce, L.B.r. 
1872—1892, 103. 

Ponoas. 

Ponna burial ground — Observances of — Sanc- 
tity of burial ground — Consecration — Removal 
of dead bodies— FRAUD— G eneral. 10 Ind. 
Cas. 780. 

Poramboke. 

{l)—Poramboke nailam — Ryotwari land classic 
fied as Poramboke nattam at request of owner — 
Right of Government to grant it to bona fide 
applicants — Extinguishment of title of original 
owner. — '.Vbere, at the request of the owner, a 
ryotwari land is classified as a gramanattam and 
the assessment therefor remitted by the Govern- 
ment, the right of such owner to the land be- 
comes extinguished and the Government beco- 
mes entitled to grant it to 6ona fide applicants 
for house-sites. The fact that such owner uses 
part of the land for certain purposes or con- 
tinues to be in occupation without payment of 
assessment for less than the statutory period 
does not afiect the character of tbe arrangement 
made or revive the right which has been given 
up. Mahammad MEEBA MOHIDEN V. THE 
Secretary of State for India, 13 M L.J. 
269. [Expl., 33 M. 173 = 20 M. L. J. 71 = 6M. 
L. T. 306 = 5 Ind. Cas. 121.] 

Entry as— Effect— POSSESSION— AD- 
VERSE Possession, s Ind. Cas. 118=7 M.L. 

T. 139 = 20 M.L.J. 74. 

Ekabhogam Mirasdar — Adverse possession— 
Ownership of Government poramboke — 

Possession— adverse possession, 3 M.L. 

J. 231. 

Right of a zemindar over — Reg. XXV of 
1802— See ROAD, 5 M.L.T. 225. 

Port Improvement, Calcatta. 

See Ben. ACT V OF 1870. 
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Portions, Double. 

Portions, double, rule of — See WILL— CON- 
STRUCTION. 7 Bom. L.R. 299. 

Port of Calcutta. 

{l)~Limits of port- Act XXII of 1855— Suit 
for damages for breach of contract. — P & Co., 
agents for the ship P A, contracted by a ship- 
ping order with G for freight, with option to 
G to cancel the contract if the F A should not 
arrive at the port of Calcutta by the 16tb of 
January. On that day she anchored at 
Atcbeepore and remained there till the morning 
of the iGth. G refused to fulfil the contract, 
and P and Co. sued him thereupon. Beld that 
there is no custom governing the construction 
of the words *' the port of Calcutta ” in ship- 
ping orders, and that an arrival at Atcheepore 
is not an arrival at the port of Calcutta. 
POTTER V. GENTLE, Bourke, O.G. 41- 

Port Rules, 1856. 

See SHIPPING LAW, Bourke, Act. 1, 15. 

Ports. 

See ACT X OF 1889. 

Ports and Ports dues. 

See ACT XXII OF 1855. 

Port Trust. 

Bye-laws of — Rule 59 — SALE OF GOODS, 
17 B. 62. 

Port Trust Act. Bombay. 

See Bom. act I OF 1873. 

See BOM. ACT VI OF 1879. 

Port Trusts Act, Karachi. 

See Bom. act VI OF 1886. 

Portuguese. 

(1) - Portuguese law applicable to. — The 
Portuguese are generally governed by the 
principles of English Law inasmuch as their 
own laws have not been specially reserved to 
them by ihe Charter. ANTAO v. ARDESHIR, 

1 Bom. L.R. 303. 

See English Law, 5 B.H.C. O.C. 172. 

Possession. 

1. -General. 

2. — ADVERSE POSSESSION. 

3. — Evidence of possession and title. 

4. — Nature of Possession. 

5. — Proof of Possession. 

6 —Suits for Possession. 

7. — Miscellaneous. 

Su Burden op Proof— Limitation and 
Adverse Possession. 

See Burden op Proof— Possession and 
Proof op title. 

Set Limitation act. 1908. arts. 142. 144. 


Possess ion — continued. 

See Mortgage — Possession under 
mortgage. 

See Right of Suit— Possession, Suit 
For. 

See Specific Relief act, 1877, s. 9. 

See Vendor and Purchaser. 

1.— General 

(1)— i'osses.'ton. value of, in relation to title. 
— As a geueral principle of law, the fact of 
obtaining possession affects the liile, and has, 
in all systems of law, European and Oriental, 
been always treated as a most important 
element in the acquisition of title. SELAM 
Sheikh V. Bairdonath Ghatak, 3 B.L.R. 

A. C. 312 = 12 W.R. 217. [F . U W.R. 260. 9 

B. H.C. 147; S., 2 B. 299=P.J. 1880. 57,12 
W.R. 456; D., 21 W.R. 421. 5 C. 336=4 C.L. 
H. 267. 7 C 753=10 C.L.K. 129. j 

(‘•dispossession — Finding by Mamlatdar as to 
possession — Subsequent contrary finding by 
Civil Court — Maiijlatdar’s ordtr not conclu- 
sive — Suit by party affected by Mamlai- 
dar’s oraer — Limitation — Ptiina facie evi- 
dence of title — Burden of proof .--'Ihis was 
a suit to recover certain lands. Neither 
the plaintiff nor the defendants could prove 
any title to the lands other than that of 
po.ssessioD. Previous to this iu 1881, the plain- 
tiff had brought a possessory suit against the 
1st defendant in a Mamlatdar's Court, which 
was dismissed in 1885, the Mnmlatdar holding 
that the plaintiff had not been in possession. 
While the proceedings were pending lu the 
Mamlntdar's Court, plaintiff filed a suit in the 
Civil Court in which it was found that sho was 
iu possession since 1880, and damages were 
also awarded to her against the first defendant 
(who was held to be her farm servant) for crops 
which had been taken away by him. in 1887, 
the 2nd defendant as mortgagee from the 1st 
defendant obtained a decree against plaintiff 
in the Mamlatdar's Court awarding him pos- 
session of ihe laud, and in execution of that 
decree, the plaintiff was dispossessed in 1887. 
Hence in 1890, the plaintiff filed tbe present 
suit to recover possession. The defendant con- 
tended that the plaintiff had no title to tbe 
land, and that tbe suit was barred by limita- 
tion as she bad not brought a suit to establish 
her right within three years of (be Mamlatdar's 
decision in 1885 fleW that tbe Mamlatdar's 
order of 1885 bad no conclusive effect, and 
was rendered ineffectual by tbe decree of the 
Civil Court ; and that as plaintiff continued in 
possession notwithstanding that order down to 
1887, the present suit was not time-baired, and 
neither her remedy nor her right was extin- 
guished. [i?., 3 Bom. L.R. 246.] Possession 
is prima facie evidence of title, and is primarily 
exclusive, and it is for him who impugns this 
exclusive title, to show that tbe possession 
originated in a way not to affect hie own 
right. KRISHNACHARYA v. LINGAWA, 20 B. 
270. CR., 78 P.R. 1902 = 137 P.L.R. 1902.] 
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Possession —continued. 

1.- General — continued. 

(3) — Possession for a long time sufficient for a 
decree — Disturbance of plaintiff's long continued 
possession by defendants, effect of — title to hold 
possession not sufficiently established, effect of . — 
fields that, where the plaintiffs and their ances* 
tors had been in possession of lands for a long 
time and the defendants had disturbed them 
in tbeir possession, the plaintiffs were entitled 
to a decree for possession, although they bad 
not been able to sufficiently establish their pos- 
session as mortgagees according to their allega- 
tion. Hub Lal v. Jageshar. 11 Ind. Cas. 
94. 

{i)— Suit for possession of land, by the Sec- 
retary of Staie against co-sharer in a village . — 
Where plaintiff, Secretary of State, claimed 
possession of a piece of laud, which was origi- 
nally part of village B but had subsequently 
become part of village J, of which the 
defendant was a co-sharer, it was held, that the 
defendant, having been in possession of land for 
about 36 years, should not be ejected unless the 
title of the plaintiff was proved beyond reason- 
able doubt. The Secretary of State fob 
India in Council v. thacur Mohar Singh, 
9 O.C. 301. 

(5) — Possession without title. — A person in 
possession without title has an interest in the 
property good as against all the world except 
the true owner which interest is capable of 
being dealt with, until the true owner interferes, 
just in the same way as if it were unimpeached, 
and it therefore passes by conveyance, devise or 
by an execution sale, such interest so possessed 
confers an unimpeachable title which becomes 
complete as soon as the true owner’s claim is 
barred by limitation, practical effect of which ^ 
is to extinguish his title in favour of the party 
in possession. BRINDABUN Chunder ROY 

V. Tarachand Bindopadhya, 11 B.L.R. 
237 = 20 W.R. 114. [P.. X B. 286. 3 C. 224. 9 

B. 198, 22 A. 204, 24 A 157, 6 C.L J. 621.] 

(6) — Possession without title — Nature of in- 

terest of person in possession of immoveable pro- 
perty. — A person who is in possession of land 
without title has an interest in the property 
which is heritable and good against all the 
world'except the true owner, an interest which, 
unless and until the true owner interferes, is 
capable of being disposed of by deed or Will or 
by execution sale, just as in the same way as it 
could be dealt with if the title were unimpeach- 
able. Gobind Prasad v. Mohan Lal, 
24 A. 157. (12 A. 51, 20 W.R. 114, P.) [P., 

27 A. 169 = 1 A. L.J. 625 = A.W.N. 1904. 222, 
A.W.N. 1906, 184 = 3 A.L.J. 424; P.. 137 P. 
L.R. 1902 = 78 P.R. 1902. 29 A. 52 = 3 A.L.J. 
775 = A.W.N. 1906, 264.] 

(7) — Long possession — Effect. — A person claim- 
ing by virtue of long possession cannot claim a 
larger right than he would have bad if the 
title under which he claimed had been a valid 
one. For instance, a person holding under a 
mortgage executed by one who bad only a 


Possess/o/i— continued. 

1. — Gener&\~^ontinued. 

qualified power to deal with the property, but 
not valid against others interested in the pro- 
perty, may, by dint of long possession, acquire 
the right to be redeemed by those persons. His 
possession may be adverse and, therefore, put 
beyond question his title under the mortgage ; 
but it cannot give him an interest larger than 
hu had ever claimed or was supposed to have. 

Venkataswamy V. Ramanna, 6 M.L.J. 188. 
[Not F., 3 P.R. 1904.] 

(8) — Long possession at uniform rent— Pre- 
sumption os to permanency of fenwre.— Where 
possession at a uniform rent for a long period is 
established, the Court can infer that the tenure 
has been of a permanent nature. RAM BAN- 
JANv. RAM NARAIN, 5 M.L.J. 7, P.C. = 22 C. 
533 = 22 I. A. 60 = 6 Sar. 530. 

(9) — Suit for possession — Defence of limita- 
tion — Plaintiff to prove subsisting title — Sm6- 
merged land— Constructive possessioyi of true 
owners — Vis major. — When the defendant to a 
suit for possession of land pleads adverse 
possession, it lies in the first instance upon 
the plaintiff to prove that be was in possession 
at some time within 12 years of the suit. (14 A. 
193, R.) Where a party is dispossessed by uis 
major, e.g., floods, the constructive posses-sion 
of the laud, so long as the land remains sub- 
merged, is in the true owner. MUNSBI MAZHAR 
Hasan V. Behari Singh, 3 A.L.J. 567 = A. W. 
N. 1906, 234 = 28 A. 760. (29 C. 518. R.) 

(10) — Crim. Pro. Code, 1882, ss. 145. 
146 — Test of possession for the purpose of 
making an order under s. 145,— Where certain 
villages were managed for the joint benefit of 
three persons, one of them being the lambardar 
of all the villages, but were not in the actual 
possession of such three persons or of any one 
of them: held that for the purposes of s. 145 of 
the Crim. Pro. Code, one of the three 
who was lambardar, must be deemed to be in 
possession. RAMDAI v. ParbATI, A W,N. 
1890, 178. 

(11) — Lands under attachment by MagiUrate — 
S. 146, Crim. Pro. Code. — Lands under attach- 
ment by a Magistrate under s. 146, Crim. Pro. 
Code, are presumed to continue in possession of 
the person, who is afterwards found to have 
title thereto, where a person, who is, afterwards, 
found to have title to a property, receives from 
the Magistrate the rents and profits thereof for 
the period duringwbicb it was held under attach- 
ment by the latter, under 8. 146, Crim. Pro. 
Code, be is held to be in constructive possession 
thereof, until withdrawal of such attachment. 
Limitation does not run against him during 
such period. JAGABANDHU BhATTACHARJEE 

V. Harimohan Roy, l C.W-N. 569. 

(12) — Possession — When possessory title can 
hold good— Interruption in possession. — Where 
both plaintiff and defendant had no title in them, 
but claimed the land by virtue of their posses- 
sion, the plaintiff, though in prior possession 
having ceased to be in possession for some 
years before the defendants oconpied the land. 



1425 


THE ALL INDIA DIGEST. 


1426 
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1. — General — continued. 

cannot claim the benefit of bi^ possessory title. 
Venkatachala AIYANGAR V. Chinna Goun- 
DAN, 2M. W. N. 1911, 460 = 12 Ind. Cas. 583. 
(29 c. 518, i?.) 

(13) — Suit by Zeynindar for fixing of boundary 
and declaration of ownership — Acts of possession 
established by Zemindar, when su^cient to 
entitle him to decree — Acts of mere easement, 
independent oj possession, effect o/. — PlainUfi, a 
Zemindar sued to sot aside a survey award and 
to obtain a declaration of his right to certain 
bills, villages and hamlets, ‘*as part and parcel 
of Pergunnab Shoosung,” in the Zillah of My- 
mensing. The dispute was, whether the Gov- 
ernment were right in saying that I^ergunnah 
Shoosung extended northward, only to the 
foot of the locality in qucstiou- the plaintifl con- 
tending that the Government was wrong and 
that the pergunnab ran into the Garrow hills. 
The case for the Government thus was in eSecc 
that the lands did not bedong lo the plaintifi's 
pergunnab. The Judge of the lower Court 
decided that the Raja’s ancestors obtained a 
permanent settlement of pergunnab Shoosung 
from being in possession of it ; that the settle- 
ment was completed with specification o! areas 
or boundaries, and that the position of tbc 
plaintiff was similar to the kind of possession 
described in the preamble of Reg. X of 1822. It 
was against this decision that, the defendant, 
the Government, preferred this special appeal. 
The grounds of appeal ohiclly relied on were that 
the plaintifl failed to prove that the lands iu 
suit were part of the Zemindaroe settled with his 
ancestor at the time of tbc decennial settle 
mont ; that the evidence showed no such pos- 
session on the part of the plaintiff and those 
through whom he claimed as will support such 
a suit as this ; that some of the documents put 
in were not proved ; and that much of the 
documentary evidence relied on was not evi- 
dence at all as against the defendant. One of 
the two Judges before whom the appeal came 
on for hearing decided that the decree of tue 
lower Court ought to be reversed and that the 
plaintiff's suit ought to be dismi^'sed. But the 
other Judge, Seton Karr, J,, differed from him 
as to the result of the evidence and as to the 
points that it proved in favour of the Haja, the 
plaintiff. He was of opinion chat the judgment 
of the lower Court should be substantially up- 
held and that the appellant, the Government, 
was not entitled to have that decision set aside 
in its favour. Hunting elephants, cutting 
wood, levying cesses and exacting services in 
the Garrow Hills for a period of more than 60 
years were held to be acts evidencing possession 
by the zemindar and not mere acts of easement. 
The whole of the evidence, documentary and 
oral, proved sufficiently that the Raja of Shoo- 
sung for generations, and possibly from time 
immemorial, had exercised in tbc tract of coun- 
try from which be was cut off by tbelino drawn 
by Government in 1860, a right partly feudal, 
And subject to fluctuations and impediments, 
And that evidence, looking to the nature of the 

C. VII— 90 
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suit, was both credible and sufficient to estab- 
lish bis claim. Further, the Raja could not 
have produced any evidence differing much in 
kind from what ho had produced though possibly 
he might have given more detailed evidence of 
the same kind, or have filed collection-papers. 
He was therefore entitled to a decree affirming 
the decision of tho Judge and allowing him to 
go on collecting dues in the tract in question 
as hitherto. He had shown a prescriptive right 
to collect in, aud receive tribute from, the 
tract in question, and the Government, iu op- 
position to tho case which be has set up, had 
shown literally nothing to debar him from the 
future exercise of those rights. THE GOV- 
ERNMENT v. Rajah Raj Kishen Singh 
SUKMONA Hahadoor. 8 W.R,343. {On appeal, 
9 W.R. 426. J 

(14) — Of the trespasser, Ileritabilityof.—Held 

that possessory right even that of a trespasser is 
beruable. Wajih KHAN v. Dargafii KHAN, 
9 O.C. 161. 12 O.C. 3. 12 A. 51, V C., 3C. 224, 

n.) [R.. 90. C. 230 ; 11 O.C. 337 ] 

(15) —Possession oy /ernafe member, not that 

of a qualified owner — Onus of proof. — Pnrna 
facie, the possession of a female member of a 
family not entitled to take as an heir is not the 
possession of a qualified owner, an i it lies on 
the party who affirms it to show that, when she 
took possession, she did so claiming only a limit- 
ed estate. Baranayva v. Peddichala- 
MAIYA, 9 M L.J. 33. (22 C. 447. P.C., F.) 

{IG) — Joint possession — Tenant -- Encroach- 
ment — Trespasser - Co-owner. — The defendants 
were tenants under the plaintiffs, but they 
encroached upon the disputed laud and took 
wrongful possession as trespassers, notwithsiand- 
ing the protests of tho plaintiffs. Subsequently, 
one of the defendants, became a co-sbarer of the 
plaintiffs by purchasing a very small share 
Tbc plaintiffs sued for joint possession and tbc 
defendants contended that the plaintiffs might 
sue for partition but could not get joint posses- 
sion. Held, that, if the defendant had taken 
possession of the land peacefully after be bad 
become a co-sharer, the case would have fallen 
within the principle of tho case in 18 C. 10 = 
17 I. A. 110, but that in tbe present case the 
plaintiffs wore entitled to joint possession. 
BAMAREDDY V. SHYAMA CHARAN SEN, 11 

Ind. Cas. 637 = 16 C.W.N. 251. 

iM) — Joint oioners— Separate leases by 
dijfferent co-sharers of lands in their exclusive 
possession^ Right of one lessee to have joint 
possession with another— Right to ynrlitxon — 
Equity.— Tho owners of an ejnialt mehal 
severally leased out lands in tbe exclusive 
possession of each to different lessees. One of 
the lessees, having obtained hie lease on the 
&on<2 fide belief that the land covered by it 
belonged in its entirety to bis lesi^or, reclaimed 
and improved it and was then sued by the 
other for joint possession. Beld— that it 
would be inequitable to give the plaintiff the 
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relief he asked for and his proper remedy was 
to bring a suit lor paroitioa. SVBDALIv. 

Najab ali, 11 C.W.N. 143. 

(18/ — Suit for vroprietary possessio/i where 
tenant sets up under-proprietary rights against 
proprietor— Declaratory sjiii. — In 1893, the 
plaintiff attempted lo eject the defendants 
from certain land, by means of a notice of 
ejectment, Tbe defendants objected to the 
notice on the ground that they were under- 
proprietors, not tenants of the lands and the 
notice was cancelled on May 9th, 1893. In 
Match 1905, the plaintiff brought a suit for 
proprietary possession of tbe said land. Held, 
that the suit for proprietary possession was not 
maintainable. The proper course for a proprie- 
tor, against whom a person alleged to be a 
tenant sets up a claim to under-proprietary 
right, is to sue for a declaration. KAJA Muai- 
T.vz ALI Khan v. Sarju Singh, 9 O.C. 292, 

12 O.C. 79, 4 O.C. 314, 25 A. 1, P.C.. 3 O.C. 
105. R.) 

(19) — Delivery of possession, necessity for, 
under Hindu Law, — Under the Hindu Law, 
delivery of possession is not essential to com- 
plete the title of a purchaser for value. NarAIN 
Ohunder CHUCKERBUTTY V. Dataram 
Roy, 8 C. 597. F.B. = 10 C.L.R. 241. [R,. 6 

M. 404. U.B.R. 1897-1901. Vol. 11, 573, 2l 
P.L.R. 1901.] 

(20j — Necessity of transfer of possession to 
complete alienation — Custom of Bengal and of 
Bombay differs.— 'Hhe custom of Bengal and of 
Bombay differs as to the necessity of possession 
to constitute a Complete mortgage or gift, and 
a sale of Und iu the Bombay Presidency stands 
on the same footing, through established usage, 
as the other two contracts with which the 
ancient authorities linkit. [iV.S. — The Hindu 
Law upon the necessity of transfer of posses- 
sion for tbe creation of a valid title is elabo- 
rately discussed by Wesi, J.] Lalubhai SUR- 
CHAND V. Bai AMRIT, 2B. 299 = P.J. 1880. 57. 
[R., 6 B. 645.] 

(21) — Refusal to amend decree for possession 
— High Court’s powers of revision — O’tti. Pro, 
Code, ss. 206, 622. — The refusal of a Sub- 
ordinate Judge to amend his predecessor’s 
decree for possession of land from which by 
mistake an order for mesne profits had been 
omitted and which is at variance with the 
judgment, amounts to its acting illegally and 
with material irregularity in the exercise of its ; 
jurisdiction, within the meaning of s. 622 of 
the Civ. Pro. Code, and its order would i 
be subject to revision by the High Court under 
that section, BALMAKUND v. SHEO JATAN I 
LAL. 6 a. 125=A.W.N. 1882. 60. [E.. 11 O. 

C. 208.] 

(22) — Ctb Pro. Code, ss. 335, 622 — Re- 
sistance lo execution of decree — Revision. — 
Ad order under s. 335 directing that possession 
be delivered to the execution purchaser is sub- 
ject to revisional interference by the High 
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Court under s. 622 of the Civ. Pro. Code, 
Sheoraj Singh v. Banwari Das, 6 A, 172 
= A.W,N. 1884, 16. (7 B. 341, F.B.. F.) 

(23) — Declaratory suit — Proprietary right — 
Enguiry into possession. — The plaintiffs sued 
for a declaratory decree for tbe proprietary right 
to the land, alleging that they bad always had 
possession, and that the entry in the settle- 
ment records of the names of both narties as 

• 

owning tbe land in equal shares was erroneous. 
— The lower Courts founded their judgments 
solely on tbe settlement records and refused to 
go into the question of possession. Held that 
the procedure was defective. The question of 
possession should have been enquired into, as 
the plaintiffs alleged possession and sued fora 
declaration of right without consequential 
relief ; and as tbe question of posse.ssion was 
vital m adjudicating on the issue of right, 
there was no reason for refusing to enquire into 
that question. Moreover, tbe very object of 
the suit being to modify the settlement records, 
there was no meaning in basing the judgment 
on such records. Mehr Dad v. CHOWA. 48 P. 
R. 1873. 

I 

I 

' (24) — Claim for exclusivepossession — Right to 

Joint possession proved— Relief should not be 
given where property was in possession of lessees. 
— In a suit for exclusive possession, it would 
be open to tbe Court to give a decree for joint 
posses.sion ; but to this, the plaintiff is not en- 
titled as a matter of right. Where the land 
claimed is iu posses^ion of lessees, it would 
not be proper to pass such a decree. In re 
PURUVALA PERUilALA CHETTY. M.W.N, 
1912. 1116. 

(25)— Locof invesiigatiori — Party’s knowledge 
that investigation was careless — Going to trial 
thereupon — Request for opportunity to give fresh 
evidence — Evidence— Onas — Dried up bbeels, 
jungle Lands — Reformed lands — Proof of plain- 
tiff*s title — Onus, shifting of, to defendant — 
Waste land— Adverse possession. — A litigant, who 
is a party to a local investigation and knows 
that such investigation has been carelessly and 
badly carried out, and, notwithstanding this, 
is content to go to trial upon it, cannot reason- 
ably ask at the last moment for an opportunity 
to give fresh evidence, because it is found that 
tbe evidence on which be willingly relied is 
worthless. Generally, the onus is on the 
plaintiff to prove that be has been in possession 
of a disputed area within 12 years before the 
institution of tbe suit. In cases of dried up 
bheels, re-formations of diluviated lands not 
brought under the plough and land covered 
with jungle, the plaintiffs must prove his title 
(9C. 744, 12 C,L.R. 257, Rel. on) If he succeeds 
in doing so and proves that the land probably 
remained unfit for occupation until a period 
within 12 years of suit tbe onus is shifted on 
to tbe defendant to prove that the plaintiff baa 
not been in possession within that period. 
Where a tract of land with a defined boundary 
has been claimed throughout a person as owner 
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Possession — contiaued. 

1. — General — continued. 

and acts of ownership have been done on vari- 
ous portions of it, such acts may be accepted as 
evidence of the possession of the whole tract. (9 

M. 285. Rel.on.) In the case of waste lands, what 
is necessary for a person claiming by adverse 
possession to show is that he has all along 
claimed the lands as his own and treated them 
as such, and it is not necessary on his part to 
prove that he has been exercising acts of po>>se3- 
sion over every inch of the land adversely to 
the opposite party. Shidpheswahi Dasya 
v. Shashi Bushan Chowdhukv. 16 Ind. 
Cas. 39. 

(26) — Posscssorj; title — Suit for recovery of 
land — Right of sutf against person having no 
title. — A person, who has merely a possessory 
title to land, is entitled to decree for possession 
against a person who has no title. NERLA- 
gara Lingamma V. Kinnahal Hamfiah, 
17 Ind. Gas. 167. 

(27) — i4c( X of 1859, ss.6, 7 Right of occupan- 
cy — Leases for fixed terms. — There is nothing in 
the mere fact of a tenant having been in posses- 
sion for over 12 years under a series of pottas 
each for a fixed term only, which gives him a 
right of occupancy under Act X of 1859. 
Damanulla Sihkau V. Mamudi NASHIO, 
3 B.L.R. A.C. 178 = 11 W.R. 556. 

(27) — Settlement — Long possession. — Long 
possession itself docs out give a title to settle- 
ment if the parties asking for the settlement do 
not comply with the requirements of law. 

Golak Chandra Chowdhhv v. ali Mol- 
LAR. 8 B L.R. 528. Note. 

Wrongful — of a deceased person’s estate, 
procedure under Act XIX of 1841 on complaint 
regarding— ACT XIX OF 1841. ss. 1, 3, 4. 
138 P.R. 1906=116 P.L.R, 1908. 

Suit by the Dharmakartha of a temple to 
recover — Of temple property — See ACT XX OF 
1863. 8. 12, 17 M. 143. 

Right of person to sub-soil of road — Land 
when not used as public road, owner’s right 
to claim— Of— B eN. ACT III OF 1864, s. 10, 
20 C. 732. 

See Ben. ACT VIII of 1869, s. 27. B.L.R. 
Sup. Vol. 628 = 2 Ind. Jur. N. 8. 112 = 7 W. 
R. 186. 

Action of ejectment not under s. 9, Specific 
Relief Act — Whether plaintiff entitled to decree 
for on account of previous possession — See 
Ben. ACT VIII OF 1885, 8. 35, sub secs. (1) 
and (2), 13 C.L.J. 649. 

Suit for rent on ground of — Maintainability 
— See Ben. act VIII of 1885. s. 149. 8 C.W. 

N. 248. 

Character of adverse possession — Doctrine of 
ooDstruotivo possesaion-Evidenco of — Presump- 
tion that possession goes with title — See Ben. 
act XV OP 1891. a. 4, 6 Ind. Cas. 392. 

See Bom. ACT III OF 1876. s. 4, cl. 2, 18 
B. 46. 


Possession — continued, 

1. — General — continued. 

See C.P. ACT XVII OF 1889, s. 42. 7 C.P.L. 
R. 101. 

See ALLUVION— Formation ofchurs or 
ISLANDS, 9 C.W.N. 111. 

See APPELLATE COURT — OHJECTIONS 
FIRST TAKEN IN APPEAl., 3 B.L.R. App. 28. 

See Bailment, 5 B.L.R. 31 = 14 W R. 303 

No ciaim for declaration of title or for — 
Maintainability of suit — Suit, for removal of 
boundary marks— BOUNDARY, AW.N. 
1884, 4. 

Orchard land- Possession of planter of trees 
—See BURDEN OF PROOF— LANDLORD AND 
TENANT, 2 Agra 361. 

Agreement for sale — Vendee put in posses- 
sion subsequently ejected by vendors - Sale not 
completed— Suit by vendee for possession and 
injunction — Similar suit by vendors — Subse- 
quent suit by vendee lor specific performance — 
Omission to sot up grounds of defence — Res 
judicata— See Cl\. PRO. CODE, 1008. s. 11, 

O. II, r. 2. 24 M. 491 = 6 C.W.N. 17, P.C, 

Right to joint possession— Nature of right 
— Decree lor joint possessiou'-Res judicata — 
See Civ. Pro. Code, 1908. s. li, o. II, rr. l. 
2, O. XXI. r. 35, 11 Ind. Cas. 87. 

Decree for— Partition proceedings while suit 
pending and before execution result of — Succes- 
sion suit for declaring that judgment-debtors’ 
interest in parent estate passed by partition 
proceedings to another estate — See CiV. PRO- 
CODE. 1908, s. 47, 20 C. 260. 

Resistcnce by outsider to delivery of, to 
decree-holder — Order for delivery of, to decree- 
holder— Inherent power of Court— iSVe CiV. 
PRO. CODE. 1908. 3 151, O. XXI. rr. 97, 98, 
99, 6 Ind. Cas. 120=14 C.W.N. 836. 

Relinquishment of a portion of claim — Con- 
tract for sale — First suit for possession and 
damages — Second suit for specific performanco 
and completion — Identity of Cause of action — 
See Civ. Pro. Code, 1908, O. II. r. 2. 6 C.W. 

N. 17. P.C. =24 M. 491. 

Contract to sell — Decree for specific porfor- 
mance — Failure of suit for possession — Sub- 
sequent suit for recovery of amount paid — 
See Civ. Pro. Code, 1908. O. II, r. 2. 24 M. 
27 = 10 M.L J. 217. 

Prior decree for possession of immoveable 
property — Subsequent mesne profits not claim- 
ed in plaint and not provided for in decree — 
Subsequent suit for recovery of such mesne pro- 
fits not barred — See CiV. Pro. CODE, 1908, 

O. II, r. 2, a. 47, 11 M.L.J. 332. 

Claim for — Transformation into one for 
redemption— See CiV. Pro. Code, 1908, 
O. VJ, r. 17, 167 P.W R. 1911, 

See Civ. Pro. Code. 1908, 0. XXI, r. 2, 
18 B. 690. 
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1. — General -coniinued. 

Suit for recovery of joint possession— Form 
of decree CiV. Pro. CODE, 1908, 0. XXI, 
r. 35. 8 A.L.J. 1312. 

Application for delivery of— Under decree— 
See Civ. Pro. Code, 1908, 0. XXI, rr. 58, 
99. 14 A. 417 = A.\V.N. 1392, 51. 

See Civ. Pro. Code, 1908, 0. XXI, r. 96, 
21 A. 269 = A.W.N. 1899. 56- 

L:iDd in the occupancy of a raiyat — 
Symbolical po:(se5sion— See CiV. Pro. ’CODE, 
1908, 0. XXI, rr. 96, 97, 99, 103, 1 C.W.N. 
343. 

See Contract act. 1872, s. 108, Excep- 
tion 1, 11 B. 704. ^ 

Of goods by person other than owner— Title 
—See CONTR.ACT ACT, 1872, s. lOS, Exception 
1, 12 B.L.R. 42 = 20 W.R. 467. 

When may be conversion— See CONVERSION 
12 Bom. L.R. 316 = 3 Ind. Cas. 457. 

Suit for possession of property pledged in 
usufructuary morlgagc— See CO-SHARERS — 
Suit ry co-sharers, 2 Hay 155. 

Suit for specific performance of contract 
of sale and for delivery of — Court fee — See 
COURT Pees act, 1870, s. 7, cls. 5, lO, 14 C. 
L.J. 159. 

Suit for— After foreclosure —Valuation — See 
COURT Fees act, 1870, s. 7, cl. 9, l C-L.R. 
473. 

Magistrate— Finding as to— See CrIM. PRO. 
Code, 1872, s. 530, 5 B. 387. 

Dispute as to land— Civil Court’s decree for 
possession— Effect — Duty of Magistrate— See 
Grim. Pro. Code, 1898. s. 146, 5 o.w.N. 
563. 

Suit for, of land, proof of, for twenty years 
by claimant — Onus on the Crown to prove sub* 
sisting title — Adverse— Proof of, if necessary — 
See Crown, 7 M.L.T. 128. 

See Custom -Punjab— ADOPTION, 96 P. 
R. 1893. 

See Damages— MISCELLANEOUS, 6 M. 
426. 

Person out of — Right to ask merely for 
injunction — See DECLARATORY DECREE, 

Suit for— General, 7 M.L.T. 3h = 20 M. 
L.J. 306 = 5 Ind. Cas. 630i=33 M. 452. 

Suit for declaration that an adoption was 
invalid dismissed as time-barred — Whether 
plaintiff oan get a decree for possession — See 

Declaratory decree, Suit fob— Gene- 
RAL, 8 A.L.J. 1101. 

Suit for declaration of exclusive possession of 
land — Court competent to grant a decree for 
joint— and thereupon an order for the demoli- 
tion of a wall built upon such land by some of 
joint owners— See DECLARATORY DECREE, 

Suit fob— General, a.W.N. 1900, 196. 


I ‘ Possess/on— continued. 

1. — General — continued, 

Suit by person in — For declaration of title — 
Neither party proving title— 5ee DECLARA- 
TORY DECREE, Suit for— Declaration 
OF TITLE, 20 B. 798. 

Purchaser in execution of decree for money 
—Decree for sale on mortgage, suit for declara- 
tion in respect of— Specific Relief Act I of 1877, 

8. 42— See Declaratory decree, ;suit 
FOR— Declaration of title, 18 A. 320= 
A.W.N. 1896. 86. 

Declaration of title — Possession for statutory 
period, not suflScient ground for declaration — 

See Declaratory decree. Suit for — 
Declaration of title, 6 M.H.c. 420. 

See Declaratory decree, Suit fob- 
declaration of title, 20 C. 834, P.C.= 

20 I. A. 99. 5 A. 345, P.B. 

Specific Relief Act, s. 42 — Withdrawing 
claim for — Decree for declaration iilone — See 

Declaratory decree, Suit for — Suits 
concerning documents, 14 M. 267=1 

M.L.J. 227. 

See Declaratory decree, Suit fob- 
miscellaneous, 12 C. 291. 

Possession — Title — Right of person in posses- 
sion to sue in ejectment — See DECREE — 

General, ll Ind. Cas. 537. 

Suit for possession of immoveable property — 

See Decree-Alteration or amendment 

OF DECREE, 6 A. 30 = A.W.N. 1883, 215. 

Suit for recovery of possession of land — 
Decree — See DECREE — DECREE FORM OF, 

1 B.L.R. O.C. 1. 

See Decree— DECREE form of. 7 C. 414 
= 9 C.L.R. 76. 

See Diluvion, 6 C. 725 = 3 C.L.R. 90. 

Partition wall — Ownership — What consti- 
tutes dispossession— See EASEMENT. 31 M. 

528 = 5 M.L.T. 136=19 M.L.J. 309 = 4 Ind. 
Cas. 619. 

Suit for — Admission or denial of ownership 
—Shifting of onus— See EJECTMENT, SUIT 
FOR, 14 C.L.J. 175. 

Survey Map— Title— 5ee EVIDENCE — Maps, 

9 C.L.R. 305. 

See EVIDENCE— Miscellaneous, 24 a. 

294 = A.W.N. 1902, 45. 

See Foreign Court, Judgment of 20 
M. 112 = 7 M.L.J. 76. 

Registered deed of gift — Delivery of, under 
registered deed of gift— Transfer of Property 
Act, 8. 123— See Gift, 5 O.C. 89. 

Guzara land suit for of — Estate for life — 
Grant for maintenance in perpetuity, how to be 
construed— See GUZRA LAND, 7 O.C. 90. 

Prima facie evidence of title — See HINDU 
Law— ADOPTION, 5 W.R. 69, P.O. 
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— 1. — Genepal^continu^d. 

See Hindu Law— alienation, 14 B.L.R. 
307 = 23 W.R. 131. 

Gift — Hindu Law — Creation of trusts — See 
HINDU Law-Gift, 17 B. 486. 

With one of the donees — Declaration by 
donor, effect of— See Hindu Law— GIFT, 7 
B. 452. 

Registration of gift deed not equivalent to 
—See Hindu Law— Gift. 7 B. I3i. 

Possession of brothers and sisters in native 
families —Presumption —See HINDU LAW — 
JOINT FAMILY, 20 A. 182=A.W.N. 1898, 19. 

See Hindu Law— Joint family, i i.a. 

9. 

Water course — Right to protect posses- 
sion against trespasser — See INCORPOREAL 
Rights, 7M.L.T. 352 = 6 Ind. Cas. 266 = 20 

M. L.J. 803, 

Right of co-sharers of joint property to joint 
possession — See JOINT PROPERTY, 33 C 
1201. 

Suit for possession — Plaint property situated 
in different districts — Place in which suit to be 
instituted — Misjoinder of causes of action — 

See Jurisdiction — Causes of jurisdic- 
tion. A.W.N. 1885. 125. 

See Jurisdiction — Jurisdiction of 
FoUJDARY court, 3 W.R. 45. P.C. = 7 M.I. 
A. 283. 

Transfer of holding by occupancy — Tenant 
— Suit for cancelling transfer — Ejectment — 
Jurisdiction of Civil and Revenue Courts — See 

Jurisdiction OF Revenue Courts, a.w. 

N. 1885, 271. 

Registration of name under Land Registra- 
tion Act — Whether equivalent to — See LAND- 
LORD AND TENANT — GENERAL, 10 Ind. 
Cas. 363. 

Suit for ojeotmont — Plea of permanent right 
of occupancy —Long — on uniform rent, effect 
of— See Landlord and tenant— eject- 
ment, 16 M. 131. 

Suit for— See LANDLORD AND TENANT— 

Ejectment, 2 C.L.R. 209. 

Mere long, of homestead land insufficient to 
justify presumption of permanent grant — 

See Landlord and tenant— Nature op 
tenancy, 25 C. 896. 

See Landlord and tenant— Nature 
OP tenancy, 5 O.W.N. 801. 

Lease— Lessor refusing to register lease-deed 
— Suit by lessee to enforce registration and for 
possession — Maintainability — Admissibility 
of deed in evidence— See Lbase-GENEBAL, 
A.W.N. 1885, 329. 

Possession under erroneous order-- Limi- 
tation-Sea Limitation— General, 2 B.L. 
R.A.C. 173. 


Possession — continued. 

1. — General —continued. 

, Suit for by mortgagor to recover— Limitation 
—Reg. II of 1802— See Limitation— GENE- 
RAL, 2M.H.C. 382. 

Decree-holder given formal possession — 
Actual possession remaining with judgment- 
debtor -Decree holder’s right to bring fresh 
suit within 12 years — See LIMITATION— GENE- 
RAL, 10 Ind. Cas. 319. 

See Limitation act, 1909. s. 28, i M.H. 
C. 85. 

Possession, meaning of — See LIMITATION 
ACT. 1908. s. 28. 6. C.W.N. 601. 

Suit by vendee or auction-purchaser for— 
Limitation — 6’ee LIMITATION ACT. 1908 

s. 28, art. 144. 70 P.L.R. 1910 = 8 Ind. Cas.’ 
236. 

See Limitation act. 1908. arts. 2. G. 7, 
8, 9, 2-2. ‘24, 25, 40. 48. 49. 132. 144. 118, 
120, 3 M.H.C. 111. 

Meaning of “ physical possession ” — See 
Limitation act, j 908, arc. lo. 8 Ind. Cas. 
603. 

Suit for pre emption —Terminus a quo — Date 
of registratjoii or date of getting— See LIMI- 
TATION ACT, 1908, art. 10. A.W.N. 1887, 
235. 

Actual — Meaning of— See LIMITATION ACT 
1908, art. 10, 65 P.R 1883. 

Nature of— See LIMITATION ACT, 1908, art. 
10, 24 A. 17, P.C.= 5 C. W. N. 888 = 28 I.A. 
248. 

“Physical possession," meaning at— See 
Limitation act. 1908. arts, lo and 120, 20 
A. 315, F.B. = a.W.N. 1898, 61. 

Suit for money by mortgagee disturbed in 
possession limitation for — See LIMITATION 
ACT, 1908, arts. 97, 116, 120, 21 M. 242 = 8 M. 
L, J . 81. 

Whether possession obtained in execution of 
a decree subsequently set aside is "Wrongful 
possession"— See LIMITATION AcT. 1908. arts- 
109, 120, 3 C.L.J. 182. 

Suit for proprietary— Of immoveable properly 

— See Limitation act. 1908. arts. H3 
144. A.W.N. 1886, 96. 

Suit for possession incidentally requiring 
setting aside of adoption — See LIMITATION 
act. 1908, art. 118, 17 A. 167 = A . W.N. 1895. 
36. 

Suit for declaration of right to office of 
DbarmakarCa of temple and— Of property 
attached to it— Prescription- Hereditary right 

— Right to possession dependent on right to 
office— See LIMITATION ACT. 1908, arts. 120, 
124 and 144, 2CM. 113. 

See Limitation Act, 1908, art. 136. 3 
Agra 103. 

See Limitation act, 1908, art. 181, 3 B. 
433' 
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1 — General— con^inu^d. 

Nature of. suffi'jient tosupport gift— Presump- 
tion of, in favour of title when arises— See 
^lAHOiMEDAN LAW — GIFT. 13 O. C. 347=8 
Ind. Cas. 717. 

See MahOMEDAN LaW— GIFT. 5 B. 238. 

A wakif must divest himself of. in order to 
constitute a valid wakf—See Mahoaiedan 
Law-Wakf, 2 N.L.R. 158. 

Lease — Death of lessee during period of case 
— Suit for — Again'^t lessee’s heirs — Jurisdiction 
of Mamlatdar— M amlatdar. JURISDIC- 
TION OK. 21 B. 738. 

Joint possession under decree of Civil Court 
— Taking of produce by one of the parties, not 
a dispossession within I^Iamlatdar’s jurisdiction 
—Suit for account or partition, proper remedy 
between joint-owners — See MamcatDAR. JUR- 
ISDICTION OF, 21 B. 777. 

See Mesne profits— Mode of assess- 
ment, 5 W.R. 127. P.C. = 2 M.I.A. 113. 

Mortgage of moveable property — Delivery 
of — of moveable property to mortgagee — See 

Mortgage— General, 6 O.C. 230. 

See Mortgage —Redemption, 4 O.C. 347, 
25 M. 537. 

See Mortgage -Miscelleneous, 23 A. 
338 = A.W.N. 1901, 95. 

Hypothecation without —Subsequent hypo- 
thecation with possession — Priority— MO- 
VEABLE Property. 2 C.P.L.R. 108. 

Of by debtor— Presumption — See NEGOTI- 
ABLE Instruments— Promissory Notes— 
Miscellaneous. 29 C. 334 = 29 l.A.43=6C. 
W.N. 401. 

Evidence of ownership — Presumption arising 
from— See OWNERSHIP, 14 C. 740=14 LA. 
101 P.C. 

Necessary parties to a suit for constructive 
possession— See PARTIES TO SUITS — GENE- 
RAL, 2C.W.N. 229. 

Mortgagees’ suits concerning- Mortgage by 
agent — Suit for possession — See PARTIES TO 
SUITS— General. 2 Agra 407. 

Police Officer incompetent to make judicial 
enquiry about possession— See POLICE OFFI- 
CER, 18 C. 349, P.C, = 18 I.A. 27. 

Survey records — Evidentiary value in suit 
for possession— See POSSESSION — EVIDENCE 
OF POSSESSION AND TITLE, 7 C.L.R. 269. 

See Practice and procedure, 21 C. 479. 

Registered Conveyance — Unregistered Con- 
veyance with possession — Priority — Notice — 

See Registration, 7 C. 753=10 0 L.R. 129. 

Prior unregistered document, possession 
under, notice to subsequent registered mortgagee 
—See REGISTRATION ACT, 1908, s. 50, 9 
B. 427. 


Possession —continued. 

1.— General '^concluded. 

Suit for— Accretion — See Ben. Reg. XI OP 
1825, s. 4. 11 C.L.J. 148 = 5 Ind. Gas. 723. 

Uninterrupted possession — Thirty years — 
Prescriptive title— See BOM. Reg. V OF 1827, 
ch. I, s. 1, cl. (i), 1 B. 286. 

Claims to recover— and mesne profits, distant 
claims — See RELINQUISHMENT OP CLAIMS, 
19 C. 615. 

Suit for— See Rent, 13 W.R. 18, P.G = 13 
M.I.A. 270. 

Decree ordering possession and mesne profits 
— Execution application for both reliefs — 
Omission to grant one relief whether bar to 
subsequent application in respect of it— See 
RES JUDICATA — RES JUDICATA IN EXECU- 
TION PROCEEDINGS, 24 M. 681=11 M.L. 
J. 313. 

Right of occupancy — Long possession — Bur- 
den of proof — Landlord and tenant — See 
RIGHT OF OCCUP.ANCY— ACQUISITION OF 
; RIGHT. 11 M. 77. 

As intruder— Right of intruder to bold 
bouse of absconding raiyat — See RIGHT OF 
OCCUPANCY — ACQUISITION OF RIGHT, 1 
Agra 9. 

Formal delivery of. effect of, on judgment- 
debtor and against his co-sharer — See SALE — 
SALE IN EXECUTION OFDECREE— GENERAL, 

3 A.L.J. 659 = A. W.N. 1906, 278. 

See SERVICE TENURE, 7 C. 697 = 9 C.L.R. 
233. 

Transfer of possession, neces.oary to constitute 
a valid settlement under the Mahomedan Law, 
—See SETTLEMENT— GENERAL, 6 Bom. L.R. 
263. 

See SPECIFIC Relief Act, s. 42, 14 A. 512 
= A.W.N. 1892, 80. 

Decree for — passed by mamaltdar — Ouster of 
third person in possession — See SUPERINTEN- 
DENCE OF High Court, 21 B. 775. 

Presumption of. from evidence of title — 
Waste lands— See TITLE, 5 C.L.R. 481. 

Sec title. 10 M.I.A. 47. 

Hypothecation of property without possession 
—Incomplete title— See TRANSFER OF PRO- 
PERTY, 1 Agra 286. 

Suit against trespasser by person dispossessed 
—Right to recover on the strength of previous 
possession — ^See TRESPASSER, 11 Ind. Cas. 
279. 

2. — Adverse Possession. 

See Burden of Proof— Limitation and 

ADVERSE POSSESSION. 

Sec— L imitation act, 1908, arts. 143, 144. 

(l) — Of property recognised by law. — ^It is of 

( the essence of the title by adverse possession 
that it must relate to some property which is 
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2. — Adverse Postiession — continued, 

recognized by law. Jh^thaDHAI v. NaTHA- 
BHAI, 6 Bora L.R 428 = 28 B 399. [D.. 10 

Bom. L.R 1128 = 33 B. 116.] 

(2) — possession — Elements o/. — Ad- 
verse possession means pos-^es.sion by h person 
holding the land on his own behalf of some 
person other than the true owner having a 
right to immediate pos^e^sinn. There ought to 
be nothing equivocal in a posse.'jsion which is 
relied upon as a b*r. BALKKISHNA v GO- 
VIND. 4 Bora. L R 312 = 26 B. 617. 

(3) — Wfhat constitutes — Permanent case — Go- 
vernmenl—Payment of rent by Government- 
Government denying title of lessor. — To consti- 
tute a title of adverse possession, rhe posse.ssion 
required to be proved must be ad“(juate in con- 
tinuity. in publicity and in extent, and it is 
diapUced by evidence of putial possession by 
the party against whom the title by adverse 
possession is claimed- To prove ownership of 
an unenclosed piece of land, acts of owner- 
ship in one parr, may bo presumed to be acts of 
ownership over the whole unless there are cir- 
cumstances rebutting that pr sumption. B. 
the owner of the land in di.spute. gave it under 
a permanent lease to J. who assigned the lease 
to plaintiff on the 7th December, 188*^. Govern- 
raent having held the land, through the Cus- 
tom officials, as tenants had cone on paying 
rent first to J. and th“n to plaintiff from 1872 
to 1891. After 1891. Government denied his 
and set up their own title to the land and 
refused to pay rent. The plaintiff, therefore, 
filed this suit to recover possession of the land 
with rent and mesne profits from Government. 
Government claimed the land as their own and 
pleaded that the rent was paid till 1891. through 
mistake by the Custom officials without the 
consent or knowledge of Government : Held, 
(1) that the admission of Government that thev 
had paid rent for some years to the plaintiff 
was suffioiont in law to raise a prima facie pre- 
sumption of title in hi.s favour and to throw 
the onus of proving that the land belonged to 
thern and that they had paid the rent under a 
mistake, upon Government ; (2) that if the 
Custom offioials had authority to take and hold 
possessions of land for Customs Bervice on be- 
half of Government, their authority to bind 
Government by payment of rent for that land , 
followed as a matter of course and it was not 
open to Government to claim the benefit of 
the former and repudiate the latter. VlTHXL- 
DAS V. Secrbtahy OF State. 4 Bora. L R. 
28 = 26 B. 410. fR . 6C.L.J. 735 ; F.. 35 C. 961. 
12CW.N. 127.] 

(4) — Nature of — How to be established — 
Constructive possession, doctrine of. not applica- 
ble to wrong-doer .—la order to prove title to 
land by adverse possession, it is not sufficient 
to show that some acts of possession have been 
done, but the possession must be adequate in 
continuity, in publicity and in extent of area, 
to establish that it is possession adverse to the 
competitor and to take tbo title out of the true 
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2.— Adverse Possession— 

owner. The adverse possession to be effective 
must be actual, visible, exclusive, hostile and 
continuous for the statutory period. Tfie doc- 
trine of constructive possession applies only in 

favour of a rightful owner, and must not. as a 
rule, be extended in favour of a wrong doer, 
whose possession must be confined to the land 
of which he is actually in occupation. Baroda 
PROSAD ROYCHOWDHRV v. ANNODA MOHAN 
Roy, 6 Ind. Cas. 359. (7 C L.J. 114. 12 C.W 

N 273. 3 M.L.T. 212. 27 C. 843. P.Q . 27 I. a. 
136, 4 C.W.N. 597,35 C. 961, 12 C.W. N. 127 0 
C.L.J. 735. n } 

<5) — .4c's constituting adverse possession 
—uegal origin to the Acts.— The Acts required 
by law to constitute a title by adverse posses 
sion must be of an unequivocal character, and 
must be such that no legal origin cui be ascrih- 
ed tD them. Yesu v. Ful CHAND, 4 Bom. L 
R 964. 

(6) — Adverse possession — Conduct. — A. plea of 
title by adverse possession c-iunot be made 
good by a few acts of asserted proprietorship, 
and in the face of the fact that the party who 
makes that plea permitted the owoor to appear 
in the Kheivats as proprietor. PHUNDO v 
BiiishWa Das, A.W.N. 1883. 246. 

(7) -- Possession first permissive — Adverse 
possession— Nature of evidence required. — Where 
occupation of land is originally permissive, 
evidence is required to make out that it has 
been changed into adverse pjssession. And 
the possession must be proved to have been 
adverse for a period of twelve vears before suit. 
WaheE-OOD-DEEN V. JHUN’GORE, 2 N.W P. 
16. 

(Q)— Failure to p>ove specific alleged title — 
TitU by adverse possession — Distinct and clear 
declaration of title.— Ho enable the plaintiff, 
who has failed to prove a specific alleged title, 
to succeed upon the ground of adver-<o posses- 
sion for twelve years, it must be distinctly shown 
that the latter title was also distinctly and 
clearly raised in the Court of first instance. 

Krishna Churn Baisack v. Protab Chun- 
DBR SAR.MA. 7 C. 560. (2 C. 418, H.) 

{9)— Adverse possession — Ineffective posses- 
sion— Assertion of title— To the knowledge of the 
owner. — Where the possession is of an ineffec- 
tive nature, supposing that its character could 
be improved bv an assertion of title, it is neces- 
sary for the party bo in possession to prove that 
the owner had knowledge of such as.sertion. An 
“openly avowed claim” means a claim which 
may be said to have come to the knowledge of 
the true owner. MALLA Veeranna v. Maela 
CHELAMAYYA. M.W.N. 1912, 68 = 13 Ind Caa. 
467. 

(10) — Adverse possession, whether there was or 
was net, mixed guestion of law and fact— Civ. 
Pro. Code {Act Y of 190S'., s. 100— Continuity 
of “ possession." — The determination of a lower 
appellate C)Uft whether not there wis adverse 
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2.— Adverse PoeseasioD— coniintted. 

possession, is one of mixed Uwand fact, and it 
is open to tbe High Court in second appeal to 
determine whether or not, on the findings as 
to possession at which the lower appellate Court 
arrived, it would be correct to hold as a legal 
conclusion that a'jverse possession has been 
established. There must be continuity of pos- 
session so as to make the possession adverse. 

Shookoor Mallik V. BehariLal. 11 lad. 
Cas. 185. 

(11) — Adverse possession — Vacant land — En- 

croachment — Nature of xiser. — A bit of land 
which was of no use happened to be of use for 
various temporary purposes to an adjoining 
landholder and be accordingly used it for more 
than 12 years. He built a privy and sheds for 
cows, goats, etc. He contended that such user 
amounted to adverse possession. Held that 
user of this sort was insufficient to give a title 
to tbe land by adverse possession. In this 
country, such a user excites no particular 
attention. It is neither meant to denote, nor 
understood as denoting—on the one side or 
the other — a claim to tbe ownership of tbe 
land. Where such and no more is tbe case, it 
would be altogether wrong to hold that a claim 
to title by adverse possession has been made 
out. FRAM.Jr CURSET.JI v. GOCUIiDAS MAD- 
HOWJI. 16 B. 338. [F., 21 M. 53. 11 Bom. 

L.R. 1087 = 33 B. 712 = 4 Ind. Cas. 244; R., 91 
P.R. 1901 = 113 P.L.R. 1901, 32 C. 287, 8Ind. 
Cas. 708.] 

(12) — Possession for 12 years — Title. — As 
between private owners contesting inter se tbe 
title to lands, the law has established a limita- 
tion of 12 years ; after that time it declares 
not simply that the remedy is barred, but that 
tbe title is extinct in favour of the possessor. 

Ra.ia Baradakant Roy Bahadur v. 
Prankribhc^a Paroi, 3 B.L.R. A.C. 343 = 
12 W R. 192. (7 W.R. 21, R.» [R., 1 B. 286, 

IB. 592.] 

(13) — D^efarafion of iille^Plaint — Issues . — 

A declaration of title may be made on the 
strength merely of 12 years’ adverse possession. 
(6 M.H.C. 420, Diss.‘, 20 W.R. 104. F.) Where 
such a declaration is sought, the 12 years’ ad- 
verse possession must be distinctly stated in the 
plaint, or set out in the issues. SHIRO Ku> 
MARI DEBI V. GOVIND SHAW TANTI, 2 C. 
418. [F., 7 C. 560; D., 14 0. 592 ; R , 31 M. 

531 = 4 M.L.T. 344.] 

{li)-~Juigment-deblor in possession of pro- 
perty for more than 12 years-‘Adverse possession. 
— When a judgment-debtor remains in posses- 
sion of property for more than 12 years, he 
has a title by adverse possession. Such title 
bv adverse possession is capable of being attach- 
ed. SU.JA HOSSEIN V. MONOHUR DAS, 24 C. 
244. 

(15) — Right to land— Adverse possession for 
more than 12 years. — If adverse possession 'had 
been enjoyed for nearly thirteen years, non 
claim does not only bar a suit but gives an 
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2. — Adverse Possession — continued. 

absolute title On that title, the party may 
not only insist by way of defence but he may 
put it forward as a positive title and claim to 
have it recorded. KURIM Khan v. BAHADUR 
Khan, 48 P.R. 1872. 

(16 ) — Adverse possession — Hereditary office— 
Inference— Commissioner, Kumaon Division, 
power of— Second Appeal.— The defendant had 
been receiving the entire profits of a hereditary 
office for upwards of 12 years and had also besn 
performing all the duties connected with that 
ofl^ce : Held, that under the circumstances 
the legitimate inference was that the defendant 
was in adverse possession. Held, also, that the 
commissioner of Kumaon Division as a Court 
of second appeal was not competent to go be- 
hind the finding of fact of the Court of first 
appaal. DHARMA Nakd v. Khema, 3 Jnd. 
Gas. 8. 

j (17) —Two trespassers —Possession for 12 years 
— One claiming through the other . — If the period 
of possession of a trespasser and his predecessor 
in title, who was also a trespasser, extends over 
a period of 12 years, ha acquires an absolute 
title to the property of which he has been thus 
in possession. BALU RAMv. BaNKE BIHABI 

Lal. 3 A.L J.424=A.W.N. 1906.184. (24 A. 
157, R.) [P., 3 A.L.J. 775 = A.W.N. 1906,364; 
R., 29 A. 52. 9 O.C. 230.] 

113) — By successive trespassers— Tacking of 
various periods of adverse possession — Succesiion 
by sale as to possessory interest of one trespasser 
by another. — Held, that a person, who was in 
possession of the property as a trespasser, is en- 
titled to tack on to the period of his possession 
tbe period of the possession as trespasser of his 
predecessor in title through whom be claims. 

Nagbshar V. Sheo Mangal, 9 O.C. 230. (9 
O.C 161, 20 W. R. 114, R.) 

(19) —Adverse possession — Enjoyment— Period 
more than twelve years — Acquisition of title . — 

If a plaintifi has put a buttress and has been 
in possession and enjoyment thereof for more 
than twelve years, be muse be deemed to have 
a title, and not merely an easement, to tbe site 
covered by the buttress, by adverse possession. 
Ravutu ADINARAYANAMMA V. Sahukaka 
Sybd Murtuza Saheb, 8 U.L.T. 282 = 7 lod. 
Cas. 571. 

(20) — Forcible possession by wrong-doer— 
Fraud of lawful owner — Jurisdiction-Power of 
Civil Court to interfere wUh vested rights— Pre- 
scription— Title created by adverse possession. — 

A mere wrong-doer, who has forcibly taken 
possession of another man’s property, is not 
entitled to withhold that property from its 
lawful owner upon tbe ground, of a fraud which 
has in no wav afiected bis own status or posi- 
tion. Civil Courts have no power to interfere 
with tbe vested rights of parties, merely byway 
of penalty, unless they are authorized to do so 
by soma positive legislative enactment. Adverse 
possession for a period of more than 12 years 
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Js by itself sufficient to create a title. Ram 

Sahoy Singh v. Kooldeep Singh 15 W R 

80. [fi.. 1 B. 280. j ■ ■ ’ 

(2U—iSuit to recover land— Hostile posses- 
sion. In a suit by V against N to recover cer- 
tain lauds attached to two villages of which he 
became proprietor in 1857. whore it was found 
tuat N bad been in possession for upwards of 
50 years before date of suit, held that N’s 
possession was hostile and ibac the suit was, 
therefore, barred oy the Statute of Limitations! 
CHANDUA CHODANGHI V. TIMMAIYA 2 M H 
C. 391. 

122) Sellltment — Payment of arrears of 
revenue— Adverse possesuon.— Because settle- 
ment of the property was made with the defen- 
danis in cousequeuco of their having paid up 
the arrears of revenue, it does not follow that, 
by reason of that simple fact, iheir possession 
was adverse sufficient to reckon limitation. 
BhEEMA V. t'AHIiAD, 2 Agra. 38- 

(23) — Possession lawful under a lease — Whe- 
ther adverse — AccepUince of ntw Lease — Effect — 
Lease declared void— Effect— Implied sicrrender. 
“In the ca-<e of surreiuier implied by law from 
the acceptance of a in-w lease, a condition 
ought also to bo understood as implied by law 
making void the surrenner in case the now 
lease sboula be made void. There can be no 
adverse pos.session and a consequent title by 
prescription, if the p''8se,ssion would bo lawful 
and under a lease. KlOrtALA VaKM \ VaLIA 
Raja v. MAYANKUTTV, 8 M.L.T. 3U9. (15 M. 
168. F.i 

(24) — Alluvial land — Adverse possession, com- 
mencement of — Proof of ownetship — Proof of 
pos.session. — Possession of jiliuvial land can 
commence directly the iu.d is in exist- 
ence, and does not date from the time 
at which it becomes cuUurable. Any prov- 
ed act of ownership would be sufficient to 
show po^isession. In the present case, however, 
the Judge had found as a fact that the pUintilT 
did not show possession at any time within 
twelve years ; in fact, that bo had not shown 
any possession at all, whilst tbo defendant was 
and always had been in possession of the disput- 
ed chur; and witli this finding no interference 
was possible by the High Court lu special appeal. | 

Luckhee Dkhia Chowdhuain V. The Coe- 
lector of MVMENSINGn. 7 W.R. 231. [R., 

2 B. 19.] 

(25( — Decree a<7ainsf owner — Attachment of 
py oprrly in execution — Runnitig of time in favour 
of trespasser not arrested by attachment— 
Adveise possession. — When a trespasser is bold- 
ing the property adversely lo tbo owner, the 
auachment of the property by a porson who has 
got a decree agiinst the owner, does not arrest 
the running oi time in favour of the trespasser. 

Seetharami Reddiv. Venku REDDI. 11 M. 

L J. 344. 

(26) - Possession of over twelve years under 
prior valid unregistered sale, effect of, on rights 

C. VII— 91 
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Wider subsequent registered hupothecation— 
Registration Act (III of 1877). s. 50.-Ki£his 
created under a registered hypothecation bond 
might be aSected not only by lapse of time as 
between creditor and debtor, but also by pr.>se^- 
sion of the hypothecated property for the le- 
quired statutory period, l.y a third person on a 
[ claim inconsistent with the rights of both the 
i creditor and the debtor, as in the case of such 
possession held by a purchaser under a prior 
valid unregistered sale of the land ; nor does s. 50 
of the Registration Act in any way interfere 
with the operation and eflect of the established 
principles of limitation and prescription 
governing such cases, NalLA:\IUTH I' PlLL\I 
V. BETHA NaICKAN. 23 M. 37. [R.. 20 M. 72 
= 12 M-L.J. 410.] 

(27) — Burden of proof.— The onus of proving 
a title by adverse possession for the statutory 
period lie*: on him who allege.^ it. The pos- 
session required to be proved must bo adequate 
in continuity, in publicity and in extent lo 
show that it is possession adverse to the compe- 
titor. RaDHAMONI V COELIRTOK OF 
KHLLNA 2 Bom. L.R. 592 = 27 G. 943 P C = 

27 1 A. 136*4 C W.N 597 = 7 Sar. 714 [/<’. 13 
C. 397. 3 C.L.J. 3i6 : R. 26 B. 1 10 = 4 Born- 
L.R. 28. 28 B. 91=5 Bom L.R. 70S. 10 C-W.N. 
343. 6 C.L.J. 735= 1-2 C.W.N. 1-27.] 

f28) — Evidence — Proof. — I’oesession to be 
adverse must he shown to be continuous, pub- 
lic and adequate to the circumstances of the 
case. In the case of a joint family consisting of 
three brothers, whom no partition was proved, 
the mere fact that two of the brothers went to 
live in a neighoouring village would not mako 
the possession of tbo third. continued to 

live in the samo village, necessarily adverse. 
As between brothers, when no pirtitiou is 
proved, the adverse po.ssession of one must be 
proved by very satisfactory evidence. Jag- 
JIV'ANUAS V. Bai AMRA. 3 Boni. L.K. 47 = 25 
B. 362. 

(29) — Onus of proving adverse possession— 
Presuynptiou.—'Tha onus of proving adverse 
possession lies on the party who alleges it. 
The Courts are loth to convert a possession, 
which commenced lawfully, into a wronglul 
and adverse po.ssession. GANPATRAM v. 
Shivprasad. 4 Bora. L.R. 355. 

(30i- -Adverse possession— Burden of 2 )roviug 
posse.ssion within 12 years— Landlord and tenant 
—Pleadings— Denial of ftffe.— Plaintiffs sued 
for possession alleging that the defendants 
wore their tenants. The defendants pleaded 
that they were not the plaintiffs’ tenants and 
that they had been in adverse possession for 
more than 12 years prior to the institution of 
the suit. — Held, that in the circumstances the 
plaintiffs were bound to prove not only title but 
also their proprietary possession within twelve 
years prior to the suit. BRIJLAL Sahu v, 
Rameshar sahu, 9 Ind. Cas. 812. (A.W.N. 

1901, 188, A.W.N. 1882, 40. R.) 
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(31) — Suit for possession — Defendant admit- 
ted and found to he vi possession for over twelve 
years -Burden of proof ■ — Where, in a suit for 
possession, the defendant pleads limitation and 
adverse possession (and it is admitted and 
found that he was in possession for more than 
twelve years) and denies the title of the plaintiff, 
the burden lies on the plaintiff to show that he 
has a title to the property in question and 
that such title subsisted at the date of the suit. 
MUSAFIR RAI V. MUSAMMAT LAGAN BARTA 

KuaR.2 A.L J.62 = A W.N. 1905, 14. (A.W.N. 

1894, 167, F.) 

(32) — Adverse possession — Allegation that de- 
fendant was in possession as agent of plaintiff — 
Burden of proof. — When a party sought to 
obtain possession of certain property, denomi- 
nated a Muddud-mash, against a defendant 
whose adverse possession had existed from 1761, 
upon the allegation that the defendant was in 
such possession as agent of plaintiff, the Judi- 
cial Committee held that the proof of such 
agency Uy on the plaintiff ; the balance of 
evidence being in favour of the defendant’s 
right to possession, the circumstance of his 
having registered himself as owner in 1797, 
without any opposition or subsequent claim to 
register on the p^irt of the plaintiff, and having 
continued in undi’^turbed possession from that 
period, was conclU'»ive as against the cltim 
set up bv plaintiff. MkF.R USUDOOLLAH v. 
Beehy Imaman. 5 W.R P C. 26 = 1 Suther. 
46 = 1 Sar. 69 = 1 M I. A. 19. 

(33) — Limitation— Adverse possession— Parti- 
tion swif — Family property soli to strariger — 
Purchaser in po.^session — Sale, not by registered 
insfrumrnf — Disposse.ssioH of family within 12 
pears prior to suit — Onus of proof —Failure to 
prove — }*erfection of purchaser's title . — Where 
immoveable property was sold to the defendant, 
and such sale was not supported by a registered 
instrument, and where the plaintiff, in a parti- 
tion suit, claimed such property to belong to 
the family and to be liable for partition : Held, 
that it lay nn the plaintiff to pnve that the 
family was dispossessed within 1‘2 years prior 
to the suit, and that, plaintiff having failed to 
do so, the d'^fendant’s title was perfected by 
limitation. VUGAMUDI SUBRAMMA REDDI v. 
VUGAMUDI RaMACHANDRA RRDDI, 9 M.L. 
T. 476. 

(34) — Adverse possession— Onus probayidi — 
Claim for a share in undivided ancestral pro- 
perty — Mutation in favour of plaintiffs — 
Abandonment of inheritance . — The plaintiffs 
sued for possession of one-third of the lands in 
dispute as their share in the joint ancestral 
property inherited by them from their deceased 
father and brother. The defendants pleaded 
adverse possession and that the deceased had 
abandoned their rights in the property in 
dispute. The abandonment by the deceased 
father and brother of the plaintiffs pleaded by 
the defendants was not establiohed. On the 
death of the father, the lands were mutated in ; 
the names of the plaintiffs and their deceased i 
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brother who died subsequently. It was not 
till 1891 that mutations adverse to the plain- 
tiffs took place. Beld, that the onus of proving 
adverse possession lay on the defendants, and 
they had failed to prove it for the period prior 
to 1891. Sahib Dad Khan v. akbar Khan, 
62 P.L.R, 1902. (61 P.R. 1870, 118 P R. 1899; 
116 P.R. 1900, F.) 

(35) — Joint property — Adverse possession by 

one co-sharer. — As the possession of one co- 
sharer is the possession of all in the case of 
joint property, a co-sharer, setting up adverse 
possession, is bound to prove that the other co- 
sharers were excluded more than 12 years ago, 
or that they abandoned their rights: and the 
co-sharer out of possession need not make out 
that the family lived as a joint Hindu family 
or that he received his share of the joint income. 
Das AND HUKMAN V. MAYA DAS, 118 PR. 
1889. [R.. 30 P.R. 1901. 120 P.R. 1908.] 

(36) — Possession of lambardar. — Where it is 
not proved that a lambardar is in possession as 
agent of a co-sharer, his possession cannot be 
considered as permissive but must be beld to be 
adverse. SHEODAYAL SINGH v. HHAGIRATH 

Singh. 13 C.P.L R. 99. (2 C. P.L.R. 171, 
Co»»s.; U C.P L.R 30, 17 A. 423, R,) [Exps> 

5 N.L.R. 41.] 

(37) — Shamilat land. Implied transfer of— 
Shamilat innd is joint undivided property ayid 
the possession of one co-sharer is not, in the 
absence of special circumstances, adverse against 
the other co sharers- — In determining the ques- 
tion whether shamilat land passed to ihe vendee 
on a sale of malik rights, one point of import- 
ance is the area and value of shamilat as com- 
pared with maliki land. When the shamilat 
land was of no great value and the sale includ- 
ed 7 umfa hoquq dnkhili wa khariji, mai jumla 
haquq biswadari. Held, that a trantfer of share 
in shamilat was implied bv the sale. AHMAD v, 

Karori Mal,4 P.L R. 1907 = 49 P.W.R 1907. 

(38) — By a tenant in-common — Exclusive re- 
ceipt of profits — Presumption. — To constitute an 
adverse possession as between tenants-in-corn- 
moD, there must be an exclusion or an ouster. 
Exclusive receipt of profits by one tenant-in- 
common continuously for a long period would be 
sufficient evidence to presume an actual ouster 
of the other tenant-in-comraon. GangADH.AB 
V. Parasharam. 7 Bora. L.R. 252 = 29 B. 300. 
[«., 11 Bom. L.R. 51 = 33 B. 317.] 

(39) — Tenants-in-common— Ouster — Acts of 
exclusive occupation. — The question of adverse 
possession between tenants in- common depends, 
noton a severance of the tenaucy-in-common 
by partition, but on exclusive occupation by 
one co-tenant amounting to ouster of the other. 
Two brothers G and D owned a property jointly. 

In execution of a decree against D, the property 
was sold and purchased by V. who. in taking 
possession of it, was obstructed by G. V sued 
to remove the obatrnction and obtained a parti- 
tion decree on the 29th November, 1886 ; and 
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subsequently obtained symbolical possession of 
the property on the 11th December. 1895. 
Tileanwhile, on the 4th October. 1894. G sold 
the property to defendant and placed him in 
possession. The assignee of V then sued the 
defendant on the 4th October. 1906, to recover 
possession of the property from him. His claim 
was resisted by a plea of adverse possession. 
Held, negativing the contention, (I) that to 
entitle the defendant to add to the period of 
his own adverse possession (whion was adrait- 
tedlvless thm twelve years before the date of 
suit) the period of G’s possession, it must bo 
shown that the latter's possession was also 
adverse ; (2) that G’s po.ssession could not 
become adverse to V so long as the decree for 
partition was alive and Cipible of execution as 
against G. AMRITA RAV.rt R\o v. SHIR- 
DHMt Narwan OKE. 11 Bora. L.R. 51 = 33 
B. 317 = 1 Ind. Gas. 322. 

(40) — Joint- /tof fers — Adverse possession . — 
Where a holding was entered at the settlement 
as the joint property of the pirties and it was 
recorded that thev were entitled to equal rights, 
possession by one of the pirties cannot be 
regarded as adverse as against the other. 
NizaMUDDEEN v. GAHIA. 61 P R. 1870. [/?., 
6-2 P.L.R. 1902.] 

(41) — Suif for profits of sir/iud appertnininq 
to an undivided mahal — Adverse possession — 
Plaintiff, as a co-sharer in an undivided iita/iaf, 
sued to recover a share of the profits of some 
sir land, appertaining to the mo/mf and in r.be 
occupation of the deff-ndant for more tliin 
twelve years. It was found that the plaintiff 
and his predecessors in title had been respect- 
ively in receipt of his and their share of the 
profits of the viahil, with the exception of the 
sir land in dispute, for more than twelve years 
before suit ; and the defendant had not at any 
time repu liar.ed the title of the plaintiff or his 
prodocjssors to the enj 'ymeiit of the .sir land 
or set up any adverse title Held, the mahal 
being undivided, the defen i iiit’s possession of 
the sir land must bo regarded as a possession 
not only on his own account but also on account 

of his co-sharers, including plaintiff, and there- 

fero, not hostile ; and plaintiff’s suit not 
barr-d. Ha.i BAH.VDUU V. BlIARAT SiXGH. 
A.W.N. 1905, 15=27 A. 348 = 2 A.L J. 110. 

(42) — Absentees — Adverse possession — Entry 

o1 absentees' name in Collector’s records. -Tho 
more entry in the Collector’s records of tho 
names of absentees in respect of certain shires 
cannot alter tho nature of possession adversely 
hold hv the o'iher co-sharors DOORJUN v. 
Chaina, 2 N.W.P. 43. [«.. 3 A. 458.] 

_ (43) Joint Hindu family — Adverse posses- 
ston — In the case of a joint undivided Hindu 
amily, the possession of one member or more 

cannot be adverse in regard to a member who 

was absent for years; the possession of one is 
possession of tho others ; adverse possession 
never comraancas in such oases unless there 
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be peculiar circumstances altering the “status'* 

of the family. L\LLA V. JeyCOPAL, 49 PR. 
1870, 

(44)— /^ossrssiou— One co- sharer— Joint pro- 
perty —Whether adverse possession. —Exclusive 
possession of a co-ownec of property which 
originally had been joint does not per se amount 
to adverse possession as against bis co-sharers. 
Where oue of the two sisters remained m 
possession of the father's property for twentv- 
one years and the other did not “participate 
in possession.” held that that only did not 
make her possession adverse. PARIiVTIv Ra.M 
Prasad, 5 A.L J 5U = A.W.N. 1908. 239. (1 
C.L.K. 304. 3 O.W.N. 774. H.) 

iib)— Ancestral property, possession of —Wnen 
title aqainst co-sharer. — The fact that a 
person is in possession of ancestral property is 
good evidence of title against a co-sharer, if 
such possession is shown to be exclusive’and 
inconsistent with the co-sharer’s having any 
right to the rrooerty claimed. Tekait Hurro 
NAF tAIN SINGH V. BOYKUNT NaraIN SINGH 
14 W.R. 51. 

liG)— Adverse possession — Abandonmeyit 

Absentee co-sharcr.— The father and undo of 
the plaintiff wore shown as absentee owners in 
1851, at which Settlement it was recorded 
that, if absentees returned, they could re-claim 
their land. This entry was not repeated at 
tho last S'ttloment of 1885, but the names of 
the plaintiff and his uncle continued to be 
shown up to the date of the suit. Tho plain- 
tiff cl iimod to take his owu share in the land 
as well as his uncle’s. Tho persons holding 
land of the abscniees in a sale deed executed in 
1890 agreed with the vendee, that, if the 
absentees returned and claimed their shares, 
they would make up the deficiency by giving’ 
other land out of their own share. The 
defendants pleaded that the plaintiff’s claim 
was barred by adverse possession of the defend- 
ants and tho abandonment by the plaintiff 
and his predecessors. Held, that there was no 
abandonment on iho part of the plaintiff or 
his predecessors or adverse p sse.ssion on the 
part of tho defendants. Taha v. KADA 148 
P.LR 1903. (118 PR. 1889, 18 P.R. 1888 

84 P.R. 1838. 18C P.H. 1888. Ml P R 13B3’ 

104 P.R. 1889. 118 P.R 1893. 109 P.R. 1892’ 

121 P.R. 1884 and 30 P.R. 1901. R.) 

(47) — Adverse possession set up by co-sharers 
—Onus of j^oof — Abandomnent.—Held, that, 
ordinarily, in tho case of proport\ held iri 
common, the possession of a oo-.sharer is the 
pos.session of all. In a case, in which co- 
sharers set up a title adverse to a co-sharer it 
lies upon them to show at what time their 
possession became adverse or that there was 
clear and definite abandonment with intention 
Haji v. GOHNA, 39 P L R. 1906. 

Adverse possession— Co-sharers— Aban- 
donment— Punjab Courts Act (XVIII 0/ 1884) 

S.70 (1) lb)-~Revi3ion— Civil cases- Question of 
fact.— The defendants in a suit for possession 
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of land pleaded abaiidoDment and adverse pos- 
session, and the pleas were disallowed by the 
Original and the Appellate Courts, and the 
claim was decreed. On revision, held, thkt, 
the question of abandonment being a question 
of fact in the case, no revision was competent 
unJt*r s 70 (1) i6) of the Punjab Courts Act, and 
as regards the adverse possession, the land being 
pin of a joint holding, the possession of the 
oefendants was -prima jade possession of all the 
co-sharers. An overt act on the part of the 
defendants evidencing an intention to hold 
adversely to the plaintiffs was not established in 
the case and the pleas were rightlv disallowed. 
Atra v. Bam KiSHEN, 102 P.L R. 1909 = 154 
P.W.R. 1909. 

(49) — Possession by co-diarer — Adverse pos- 
session.— Possession of a plot of land by a co- 
sharer would not be adverse against the other 
sharers not in actual possession, unless the 
latter asserted or claimed some right in the land 
and that right was denied by ibe sharer in 

possession. Shurfunissa Biree Chowdh- 
RAIN T. KYLASH CHUNDER GUNGOPADHYA, 
25 W.R. 53, [h.,5 L.B.R. 112.] 

(50) — Adverse possession between joint owners. 
— Many acts which would be clearly adverse 
and might amount to disposse.ssiou as between 
a stranger aud the true owner of land, would, 
between joint owners, naturally bear a different 
construcLion. MAHOMED ALI KHAN v. KHA.tA 
ABDUL GUNNY. 9 C. 744. F.B. = 12 C.L.R. 257. 
[P.. 19 C. 253, P.C. 12 C W.N 127 = 6 O-L J. 
735.] 

151) — Purchase of joint family property 
without notice — Swif by members of family fo' 
possession— Adverse possession—Leuse by limited 
owner— Refund of pu^'chase money. — A person 
purchased portions of the property of a joint 
family, without notice that there were contest- 
ed rights and in the belief that the vendor w.as 
entitled to sell or grant a mourosee lease : and 
the representatives of the family afterwirds 
sued the represeutativesof the purchaser tr> re- 
cover possession, on the ground that there was 
no valid ground under the Hindu Law for the 
making of a miras pottah as to a portion of 
the property in suit made by a widow of one 
of the three original owners, who were bro- 
thers, aud that tbe poitah was not good, beyond , 
her own lifetime; but the purchaser’s repre- 
sentatives claimed to hold adversely, both in 
respect of tbe widow’s lease and in respect of 
tbe share of one of three brothers, which their 
predecessor in title had purchased : Heldt that, 
as tbe widow who bad made tbe lease was not 
the widow or heir of the brother whose share 
defendants held, tbe possession held by her 
during all this time must be considered as an 
adverse possession, and tbe reversioner wa.s now 
barred by limitatioo ; and that, in respect cf 
tbe other two portions, not so barred, the plain- 
tiffs could get back possession of it only by re- 
paying the amount of tbe money laid out on 
the purchase by the defendants’ predecessor 
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in title. RakhAL CHUNDER ROY CHOW 
DHRY V. GOPAL KRISHTO SEN, 23 W.R, 368. 

(52) — Adverse possession — Reversioner — 
Possession of property by stranger.— kiiot tbe 
death of the last male bolder, his mother 
inherited all tbe properties and enjoyed tbe 
same. After her death, tbe sister of the last 
male bolder took possession of the properties 
and enj ^yed the same for over 12 
years. Subsequent to her death tbe defen- 
dant, a collateral heirof tbe last male holder, 
entered into possession of the properties, Tbe 
plaintiffs who were the co heirs with the defen- 
dant of the last male holder sued for their share 
of the properties. Held that the suit was 
barred by limitation as the possession of tbe 
defendant's predecessor was adverse to the 
plaintiffs and as the cause of action accrued on 
the mother’s death. Posse-sion of property must 
always beattributed ?o a right to the property 
of tbe largest possible- kind on the r^trt of tbe 
person possessing it, until it bo shown either 
that the possessory right really is iu another 
person and that tbe present enjoyment is by his 
permission, or that the possessiou although 
of right, is so under some limited right to the 
property. BiRESSUR BanERJEE v. ONOODA 
CHURN BANERJEE, 3 W.R. 12. 

io'S)— By a co-parcener. — Where there bas 
been no exclusion of any of tbe co-parceners 
from use and enjoyment of the property for the 
period of limitation, a co-parcener cannot sue* 
cessfuHy sot up i case of adverse possession of 
the property on the strength of mere paper 
assertions not brought home to tbe knowledge 
of the other co parceners. ANANDRAO v. 

Vasantrao. 9 Bom. LR 595 = 5 CLJ. 338 
= 11 C W.N. 478 = 2 M L T. 151 = 17 M.L.J. 
184. 10 Bom. L.R. 778.J 

(51) — Awards — Benpal Regulations VII of 
1822, IX of 1825, and IX of 18^3— Adverse 
possession.— Act XIII of iSlS is limited to 
awards made by Collectorsunder Bengal Regula- 
tions VII of 18S2, IX of 1825, and IX of IS33. 
which gives to tbe revenue authorities judicial 
power to determine questions of possession, and 
the right of appetl from such award is subject- 
ed to three years’ limiution. Tbe general rule, 
that the possession of one member of a joint 
Hindu family is tbe possession of all other 
members, does not apply where the party claim- 
ing has been clearly excluded from tbe family. 

In such a case, tbe pos.session is adverse, and 
under the general law of limitation the time 
will run from such adverse possession. JOWALA 

Buksh V. Dharum Singh, 10 M.I.A. 511 = 

2 Sar. 189. 

( 55 ) — Hindu law — Smcc« ssion — Possession cf 
one sharer in absence of another — Adverse posses- 
sion — Limitation. — Possession is prima facie 
proof of title : but in a case where two brotbera 
were members of the same family, and admit- 
tedly succeeded to equal shares in the estate, 
tbe mere fact of one brother being absent oo 
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eervicoor for nay other reasoG. and the home- 
staying brother bemg m possession for himself 
and as trustee for his absent brother, would not 
deprive the latter of his ngbis of inbeatance, 
unless it be clearly shown that the possession 
of the brother staying at home was adverse to 
the absentbrother. MUSSAM aT WOOZEERUN 
V. Noorul Jan. 9 W.R, 98. 13 W. 

R. F.B. 74,] 
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claim to bold as the heiress of her son? The lat- 
ter would be the ordinary presumption in the 
absence of any evidence to the contrary, and if 
she held as heiress of her son. on her death the 
person entitled to succeed would be her son’s 
heir and not the heirs to her slridUfinmn pro- 
pertv. In re PraTTIP.ATI SESHAYk'A. 11 M L 

T 261 = M.W.N. 1912, 515 = l5Ind. Caa 404. 


(56) —Hindu Lciw — Joint family — Portions of 
family property in occupation of different mem- 
bers for convenience — Adverse possession — 
JGiniiinfion. —Where, from motives of con- 
■venience, the members of a joint Hindu family 
reside ou different portions of the family 
property, one of the meinoers taking charge of 
one shop to carry on trade there, and another 
taking charge of another with a similar object, 
any member cannot be allowed to plead adverse 
possession and limitation after the lapse of 12 
years and ex du le his brother from participating 
in the profits of the sliop. SOOKH LalL 

Bhoo.iwala V. Goolzar Bhoo.iwala. 14 
W.R 228. [Disl., 22 W.R. 9 ; R., 10 B.H.C. 
444.] 

(571 — Adverse possession — Limitation. — The 
possession of one co-p tecener i.-j the possession 
of all, and is, therefore, not inconsistont with 
the rights f<f the other co-parceners. Limita- 
tion. while it cures the defect of title on the 
strength of which possession was maiutaiiiod, 
cannot operate to give the holder a title which 
be n'jvor cUim>'d. A person bolding in the 
xjharacter of mKtgagee may, by dint of 
pos.>.Gssion, rt'iid -r unimpeachable a title which 
at the outset was defective : hut his acquired 
right is oo-excenHivo with his claim, ainl ho 
cannot on the strength of it go further and 
claim to b3 absolute proprietor. If a m-iu 
claims an estate for life and that i-i consistent 
with his possession, the law will not, upon the 
mere fact of pisses^ion, adjudge him to be in 
Under a higher right of a Itrgsr estate. 

RAJYALAKSHMI V. SUUY knarayana, 3 

M L.J. 100. 

(581 — Adverse possession — Joint family 
ayixnst individual members. — Where lands, 
granted to one of the two brothers of a joint 
Hindu family, were h'^ld by the joint family 
adversely to the individual interest of the 
grant'*© and his son. held that the grantee and 
his BOD had lost their rights. VASUDEVA 

Padhi Khadangv Garu V Maguni Dbvan 
BaKSHI MAnAPATUULU GARU. 24 M. 387 = 

6 C W.N. 549 = 28 I. A. 81=3 Born. L.R. 303, 

P C. =7 Sap. 819. [R., 6 Bom L.R. 925.] 

{^^)—HindtiLaw-Adversepossession of a Hindu 
woman — Nature of adverseness — Presumption . — 
Whore the possession of a Hindu woman is^aid 
to be adverse to the widow of her deceased son. 
the last male owntr, the questioo to bo decided 
would bo what was her animus fossidendi ? Did 
flbe assert an absolute title in herself or did she 


100}~-Adverse possession by a Hindu widow — 
Possession of mother to be reckoned as possession 
on behalf of htr son jvhen son incompetent to 
ma7iage his affairs — Reversioner not entitled to 
sue for possession during the lifetime of the 
mother. — One, G, theowoerof certain property, 
died in 1809 leaving a widow S. a son R, and 
daughter in law. R’s wife; R. and his wife died 
in 1874. It was found from the evidence that, 
after the death of G, S took possession of the 
property inasmuch as R, was a fool and unable 
to manage his affairs. He was unfit to work and 
therefore. lived with his mother and did uoth- 
ing Held, that, under the circumstances, it 
should bo presumed that S intended to hold 
tho property on behalf of her son, and that she 
could not bo considered to have held adversely 
to her son. Held, further, that in any case be- 
cause S. bad remained in possession only for 
five years after the death of (\, and had subse- 
quently on tho dt^ath of her sou R, come to 
posse.ss the property as mother, her possession 
could not be considered adverse to the reversion- 
er, since tho reversioner could not sue for the 
po-jsessiori of the property as long as she was 

«livc. BHAGWANDAR V. ISIIAR Dat. 11 Ind. 
Cas. 93. 

(61) —Hindu Law— Alienation by widoia — 
Suit by remote reversioner when>naintainable» 

A suit to set aside an alienation alleged to 
have been illegally made by a Hindu widow of 
property belonging to her deceased husband, 
should bo brought by the next reversioner and 
; not by a remote one. But tho latior has been 
allowed to maintain such a suit, when the 
nearer reversion, r was acting fraudulently and 
in collusion wi h the widow and tho purchaser 
from her or where ho has disclaimed or re- 
nounced all right, or has consenttd to and 
authorised tho suit. In a suit by a remote 
reversioner, the nearer revor.sionors, having 
been made parlies to tho suit by order of the 
Court, represented that they had consented to 
forego their rights in fwour of tbo plaintiff, 
such suit may be considered as one brought by 
a person who. by the express declaration of 
those having prior right, was entitled to main- 
tain it by reason of their consent and of their 
relinquishment in the plaintiff’s favour of 
their right of suit. Where the widow's posses- 
sion was primn facie not adverse, such posses- 

aion must be presumed, unless otherwise shown 

to have continued a possession of the same 
character as formerly. AMMUR SiNGH v 
Murdun Singh, 2 N.W P. 31. 

(62 ) — Act VIII of 1859. s. 2 — Res judicata— 
Reversioner suing in representative character 



1451 


THE ALL INDIA DIGEST. 


1452 


Possessio/i— continued . 

2. — Adverse PossesBion— 

and in his own right. — A Hindu widow who had 
transferred to her granddaughter by agreement 
certain land of which she was a life-tenant, 
suh-equently sued to have that agreement set 
aside. She died while the suit was in the 
appt'llate stage, and the next reversioner, one 
D. was allowed to carry on the appeal on her 
behalf on his own application to ihe Court to 
be made kaem-mukam cf the widow. The 
agreement was upheld in its integrity and the 
possession of the grantee was maintained. D, 
as next reversioner, afterwards sued to recover 
possession of that very land. Held that D was 
not bound to disclose bis whole claim when he 
represented the widow, as the causes of action 
in the two cases were very different ; that s. 2 
of Act VIII of 1859 was no bar to the subse- 
quent suit as the reversioner was not m a 
position to introduce any pleas arising out of a 
new state of facts not existing or before the 
Court, when the former suit was instituted and 
decided in the fir^t Court. DeorankL 
KOO^VAR V. MUSSAMUT INDURJEET KOO- 
WAR, 12 W R. 234. (10 W.R. 420 = 2 B.L.R. 
A.O. 102. D.) 

(63) — Civ. Pro. Code, s. 2 — Decree ioryosseS' 

sion of land but not executed — Second suit for 
possession — Fresh cause of action— Adverse pos- 
session. — Plaintiffs bad previously sued for the 
land, the subject-matter of the present suit 
then in possession of the defendants and got 
a decree on the ground that the land was tboirs 
and the possession of the defendants permissive. 
It appeared that the decree was never executed. 
One act of positive pos6e>^ion since the decree 
was set forth by the plaintiffs to the effect that 
they bad removed the wood of one of the trees 
that fell down. But they failed to establish 
this allegation and it was h. ld that to let a 
second suit be brought on identically the same 
grounds is contrary to s. 2 of the Cede, in iho 
absence of a distinct and fresh cause of action. 
BUTA V. JOWAHIRA. 56 P R. 1875. [R.. 93 

P.R. 1879.} 

(64) — Possession adverse to plaintiff for over 
V2 years - Interruption by dispossession of defend- 
ant under decree of Civil Court in favour of 
third person effect of, on time for adverse, posses- 
sion running in favour of defendant. — Plaintiffs 
were out of possession of the laud since 1881 
and the defendant bad been in possession of it 
adversely to plaintiff, from 1881 up to the time 
of the present suit in October 1895 with ihe 
exception of a period of three years (from April 
1892 to April 18951 during which be was ousted 
from possession in execution of a decreeobtained 
against him by a third person. On the decree, 
however, being reversed by the High Court 
defendant was restored to possession in April 
1895 Held that the plaintiffs’ suit was barred 
by the adverse possession of the defendant. 
The wrongful possession that had been given by 
the Court to a third person did not (after such 
possession bad been restored to the defendant) 
during its continuance, prevent the statute of 
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limitation from running against the plaintiffs 
and m favour of the defendant. The erroneous 
decree aeainst the defendant and bis ouster from 
possession thereunder could not prejudice the 
defendant or put him in a worse position than 
he would have occupied, had the erroneous 
decree not been passed at all. DaGDU v. 
Kalu, 22 B. 733. [R., 28 M. 338.] 

1651— Possession of mother as guardian of her 
minor son after death of last male owner , nature 
o/. — Where the properties of tbo last male 
owner vested, on his death, in his son, who was 
a minor at the time under the custody and guar- 
dianship of his mother, her possession of the 
properties must betaken to have been on be- 
half of the minor, and not adverse to him. Pos- 
ses.sion IS never to be considered adverse, if it 
can be referred to any lawful auihonty. 
SREERAMULU NAIDU V. ANDALAMMAL, l7 
M.L.J. 14 = 30 M. 145. 

{G6)— Actual or constructive — When time runs 
— Joint holding — Absence of one co sharcr— 
Long silence and inaction — Abandonment^ 
Adverse possession— Arts. 142, 144, Limitation 
Act 11877).- Possession may be either actual 
or constructive. While either kind of possession 
exists in the proprietor, time does not begin to 
run against him. Where one co-sharer bolds 
the share of another co-sharer, who had simply 
ceased to hold actual po ssession, the holder’s 
possession implies constructive possession by 
the proprietor. Where the absentee has “aban' 
doned*’ possession, the co-sbarer’s pussession 
of the renouncing person’s shire will not be 
pos'^ession on behalf of the latter. Long silence 
and inaction may be evidence of abandonment, 
Where A sued to recover certain shares iu a 
joint holding from B, who wa^ absent and 
whose ancestors also bad been absent from the 
village for a very long period, and it was alleged 
that B returned to the village lately and took 
possession of the shares, the right to which 
bad become extinct and lap.sed in favour of A 
through long dispossession, held, the long 
silence and inaction of B and his ancestors, 
may be evidence of abandonment, and the 
possession of B and bis ancestors ceased when 
they lelt the village and ceased to take share 
of the profits, anO that, the rights of B having 
become extinct at the end of the lv\elve years, 

A bad a right to sue for possession. SHAHZADA 
SUBAYA Jah v. AZIM. 29 P.R. 1910 = 17 P.W. 

R. 1910 = 5 Ind. Gas. 888 = 61 P.L.R, 1910. 

(67) — Title by long possession — Poss#'.»sian for 
12 years — Unexecuted decree — Limitation. — A 
obtained a decree for possession against B, and 
notwithstanding that uecree, 6 remained ia 
wholly undisturbed possession for 12 years, 
without acknowledgment of A’s title ; B was 
considered as having acquired a good title by 
his 12 years’ possession, A’s decree obtained 
intermediately having become null and void 
under s. 20. Act XIV of 1859. The principle 
adopted in this country appears to be that th9 



1453 


THE ALL INDIA DIGEST. 


1454 


Possess/on— COD tin ued. 

2 — Adverse Possession — continued. 

period of possession which is sufticiont to bar the 
remedy is also sufficient to transfer the right. 

amirunnissa Hkoum V. Umar Khan, 8 B. 
L.R. 540=17 W.R 119. [F /SC. ‘224; R., I B. 
592. 25 A 35 = A.W,N. iy02, 175 J 

(68) — One of several reversioners taking pos- 
session o{ wh.ole proper ttf— Suit by other rever- 
sioners for their share&after twelve years- Limit- 
ation.. — lu 1871 there was a litigation between 
two brothers and widows of two brothers pro- 
deceased, with the result that the widows were 
given their husoauds’ sbares to be held for life 
for their mamtenance, and that these sbares 
were lo pa-s to the two surviving brothers upon 
the death of the widows in eijual sbares. Upon 
the death of the widows one of the two brothers 
got into exclusive possession of the shares 
allotted to the widows; Held, ihat this title 
became adver'^o to the other brother from the 
death of the wiJo.vs. an 1 the suit hy the other 
brother beyon 1 tvvelveyearsof the widow’s deith 
was barred by time. GANl’AT SiNdH v Mu.S- 
SAI Singh, 6 Inti. Caa. 695. 

{Gd)~Sutt for possession — Limitation — Ad- 
verse possession— Limitaiion Act. art. 144.— 
Where, in a suit for possession, the (luostiou of 
limitation is raised, the point to be considered is, 
not whether tu« pUintit! has been in possession 
for twelve years bdlore the institution of the suit, 
but whether the defendant had been in adverse 
possession against the plaincilf. It must bo 
shown by the del* nJ im tuat tie has had posses- 
sion of the property adversely to the pUicitill 
for twelve years. 'MoTAR v. Dll’.a, A.W.N. 
18d2. 40. 

(70) —Suit to recover property inherited irom 
faiher — Aaverse possession — Life estate -Limi- 
lation — In a suit brought by A against S to 
recover certun property whied sno iiihcrued 
from her latoor and which h.id been taken 
possession *.f by S during tue lifetime of a’s 
nioiher, where it was uotsnowu that A’s mother 
w ts Hi possession at any lime within twelve 
years before the suit, aud the death of A’s 
mother bad taken place within twelve years 
btf.)resuii, held that, until the death oi her 
mother, A’s alleged cause of action did not 
arise, and that nor right n«it being derived 
from or through her mother, the period of 
limitation could not be considered as having 
btoti running against her from the commence- 
nio.it ul the adveise pi-ssession in her mother’s 
h/etimo, and that ilie suit was therefore not 
barred. C ATCHAMMA v. SUHHARAVUDU, 

S M.H.C. 428. [A., tii M. 512.] 
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happened to lose his possession and the proprie- 
tor to regain it, unless he sued within 6 mouths 
under s 15 of the Aci, he must fail in any suit 
to eject the proprietor <10 B.H.C. 290, /f.) — 
Limitation Act IX of 187 I expressly repeaiiog 
the Regulation (s. 2). not only barred the re- 
medy of the proprietor, but also extinguishe*! 
his title (3. 29; on adver.'e pos^es^lo»'^ uy 

anotherfor I2>ears. RaMHHAT AGNIHOTHI v. 

Thio Collector of Poona, i B. 592. ii iM. 

H.c. 85, 89. H.) [R., 14 B. 222, 15 H. 299. 21 
A. 204. J 

Limitation Act beiore 1871, on adverse 
possession the female heir. — Under the 

law of limitation, as It stood before Act IX of 
18< I, came into operation, an adverse posses- 
sion, wnich bound the female heir, bound also 
the reversioner ; and the latter got no Iresh 
cause of ac-ion in regard to the estate of the 
ancestor at the time of ihede.iih of the female 
heir. MOHIMA CHUNDER RoV CHOWOHURI 

V. GouRi Nath Dey chowdhcri, 2 C.W.N. 
162. 


(<d) Fossesston taken with permission of 
minor, under agreenient excluding minor's 
adverse possession— Future rights — Limitation. 

Ihe pUiutitl, proprietor of half the well and 
lands was it years oi age in 1857 when ho was 
sued by the lathers of the present defendants, 
the proprietors of the other half of iha well, for 
revenue due on the ptaintitl’s moietj’ of the 
well. Iho parties entered into a raein<imah to 
the effect that the fithers oi the defendants 
abandoned their claim on the pl.iiutill for the 
money in con^^deratlOll of his having given 
them his share in the well and laud. The 
auovo agreement was ratiUod by the Deputy 
Commiasioncr on 2()th August. 1857. Held 
that as it was of the essence of the agreement 
that defendants should bencolorih ho thesolo 
owners of the half of the well that had thereto- 
fore belonged to the plaiutill. the po>sessiou of 
the delendiuts became auverse to the plaintiQ 
on the date of the agreement. This being so 
the plaintiff bad Id years under cl. 12, s. 1, 
Act XIV of 1869, within which to bring his 
suit lor tbe property. As the 12 years had 
expired bciure the suit was iristiiuled, it was 
held that it was barred. I'ATHAN v. bllEIKH 
AHMED. 34 P.R, 1872. 


1827. s. 1 — Limitation Acts 
■XIV of 1869 and IX of 1871 — Auverse possession 
—Remedy— Titte.-^. 1 ol Reg. V of 18-27 re- 
quired 30 years’ adverse possession of another, 

to extinguish the propiotor’s title. Limitation 
Act XIV of 1869, not aflccting the Regulation, 
barred the remedy of the proprietor without 
txiinguishing bis title, in case of adverse pos- 
session of another lor 12 years. So, if the latter 


(74) Lir.ixiation — Adverse possession ripening 
into ownership— Huture of — Constructive pos- 
session — iVrong aotr— Dispossession — Adverse 
possessum of part not adverse possession of the 
whole ~ Kvidence Act, s. 114.— (a; The adverse 
possession, which under the Limitation Act 
ripens into ownorsuip. mu»t be actual, 
exclusive, and continuous lor more than 12 
years. ( 6 ) A trespasser is not entitled to have 
constructive possession presumed in his favour, 
fc) A trespasser by virtue of an adverse posses- 
81011 of H part cannot be deemed to be in adverse 
possession of the whole, (d) A plaiuliff, who 
bases his title on adverse possession for mote 
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2 — Adverse Possession— continued. 

than 12 years, must prove an actual, continu- 
ous, exclusive and adverse possession for more 
than 12 years. The law relating to presump- 
tions is not intended to enable a wrong-doer 
to turn it to bis own accoun\, hence a wrong- 
doer cannot he allowed to call in aid the pro- 
visions ofs. 114. Evidence Act. Zahuran v. 
Rahim, 8 A.L.J. 247. 

• 75' — Possession under erroneous order — 
Lvnitntion. — Possession under an erroneous 
order of a Mjgistrate does not nonstiiute such 
6o»ja fide possession as will prevent the law of 
limitation from running. MOOKTAKASHI v. 
LUCKEE 2 Ind. Jur. 0 S. 4. 

(76) hnmoveable property — Adverse posse-ssion 
— Riqhts, transfer of •Ijimitaiion — Lease — 
Compromise by lessee — Lessor no partu — Valid- 
ity o1 compromise —Cause of action — Uaradar — 
Dispossession — Zemindar, hoio affected. — A new 
period of limitation cannot b-^gin to run by the 
mere circumstance of a transfer of rights or 
supposed rights, after adverse possession of im- 
moveable prooertv for a period of more than 
12 years. [iVof F' , 29 A. 593 = 4 A.L.J. 726 = 
A.W.N. 1907, 135; F., 9 C-L.R. 347.] A lessor 
is not bound, by a compromise hy which the 
lessee relinquished the land and to which the 
lessor wao no party. Such a compromise does 
not create any ciuse of action on the part of 
the lessor or any person bolding under him. 
The zjmindar or owner is bound by the dis- 
possessiovi suffered by his ifar/^dar. Brind.V- 

BuN Chunder Sircar Chowdhry v. bhoo- 
PAL Chunder Bisw.vs, 17 W R. 377. 

(77i — Reg XI of lb— Temporary lease . — 
Disposse.fsion — Limitation — Permanent Settle- 
ment — Alluvion. — Limitition would not 
count against a party during tbe term that he 
was out of possession under tempirary leases. 
Where a lessee receives a mahkaua allowance 
from the Revenue authorities during the period 
he held thc'O lands on lease, such receipt would 
have tbe effect of not. barring the right to a 
Permanent Settlement of any party, who is 
entitled thereto u-ider the law relating to 
alluvial lands, R'^gulathn XI of 1825 only 
recognises one mode o‘ determ'uing the claims 
of parties to tbe accreted lands. That mode 
is to regard the land as the right of that party 
to whose estate the I md '•» an accretion. 

CALtiY Chunder Chowdhry v Monikur- 
NIKA CHOWDHRAIN W R. 1834, 149. [F., 

18 W.R. 198. Cons , 2^ W.R. 52J.J 

(78) — Limitation Act XV of 1877. sch. II, 
art. 144 —/Iduerse possession, circumstances and 
acts necessary tn rnnstitute- — Where the defend- 
ant who was thi brother of the plaintiff 
happened to be using as a backyard a few 
square varde of vacant house site land, to which 
plaintiff had title, it was held there was noth- 
ing under the circumstances. »uffi'ien6 to 
constitute adverse possession bv the -lef-^ndant 
as against the plaintiff, espaciallv because the 
parties were brothers and tbe land in question 
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2. — AdverBe Possessioo — continued. 

was situate between their houses. CHOCKA 
LINGA NaICKBN v. MUTHUSAMI NAICKEN, 

21 M. 53. 

(79) — Safes in execution of decree pendente 
lite — Decree against judgment-debtor void 
against purchaser —Purchasers at sheriff's sales 
— Execution creditor —Suporession of mortgage 
— Limitation — Where, pending a suit, tbe 
property of a defendant is seized and sold in 
execution of a decree against him, the purcha- 
ser has a right to be heard for tbe protect on of 
his own interest, and will not be bound by the 
decree against the judgment-debtor. In faot. 
the Court will treat it as inoperative Jind void 
against him, Purchvsers at sheriff’s f^ales 
cannot be bound to take notice of a suit agamst 
the execution-dabtor in a Court which hid no 
jurisdiction ovor them, or over or in resp-ct of 
the f inds purchased by them which were tbe 
subjeoo-matter of the suit, except by consent of 
the eX'CUtion-debtor. The consent of the 
execution-debtor, on which the jurisdiction 
of the Supreme Court was founded, cannot 
enlarge the juri-sdicti on and powers of the 
Court, or the operation of its decree as regards 
third parties. An execution creditor who. in 
the execution departmeot, by petitio i suppresses 
all mention of his own mortgage and probably 
thereby induces the defendants to become pur- 
chasers, and who, as attorney or representative 
of the execution debtor gets the benefit of the 
defendants’ purchase-money, has no pretence 
whatever for claiming any allowance for the 
time occupied by him in the prosecution of the 
suit for foreclosure of the mortgages the exist- 
ence of which he bad concealed from tbe 
defend vnts. SREEMUTY AXUND MOYEE DOS- 
SER V Dhurundro Chunder Mooker.ibb, 

1 W. R. 103, [Affirmed, 8 B.L.R 122, P. 0. 
= 14 M. I. A. 101 = 16 W. R. P. C. 19 ] 

(30) — Possession for a brief periodunder decree 
— Limitation — The plaintiff had been out of 
possession for a long time, but obtained a brief 
possession for a few weeks under a decree, which 
was subsequently set aside or modified so as to 
give it. no effect against persons, who were, in 
fact. th« persons m possession at the time : held, 
that such brief possession of the plaintiff would 
not entitle him to reckon limitation from that 
time, DEGUMBERY DOSSEE v R»JAH 
ANNUNDNATH Roy, W.R. 1864, 43. [R.. 

M. 333.] 

(81' — Permissive possession, conversion of^ 
Cause of action - Limitation Act XIV of 1859.— 
Possession of land by h party which was dot- 
missive in its origin, when it is converted into 
an adverse one by his seating up an absolu-e 
title to it and suing the tenant for rent, become^ 
wrongful and gives a cause of action to tbe 
owner of the land. And the Limit ition Act 
IXIV of 1859) never begins to run until there 
has been a cause of aci^ion. KHURUCKOHABB 

Singh V. rewat Lall Singh. 12 w R 167. 

(8 W.R. 385, D.) [P. 6 C. au-i C.L R. 

188]. 
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2 . — Adverse Possession— continw^d. 

(82)— LtmifafioH XV o/ 1877. nr/s. 142, 
144 — Dispossession — Adverse possession — 
Animus revertetjdj. — Plaint^fi^^. descendants of 
certain co-sharers in a joint i:liata. who have 
been absent for 80 years in 1865 and 107 years 
in 1891-92, sued in 1906 to recover tbeir shares. 
Defendants pleaded adver'C pos-ession. In 
lb77, the predecessors in title of the plaintitts 
sued the defendants fora declaration tnat they 
were co-sharers of the land in dispnt«*, the ciU"<e 
of action alleged being that they, the defendants, 
hoodwinked the Pativari bv telling him that 
defendants were the owners of the land, that 
plaintiOs had no share and that tbeir names 
should be kept out of the girdawaris. Delend- 
ants were in exclusive possession since then. 
Held, that the conduct of the defendants, which 
led to the suit of 1877. amounted to an overt act 
of dispossession and denial e>f title, and so set’ 
limitation running, and that the dtfendatits 
possession had become adver>e. though ordinarily 
the possession of one sharer is the posses.sion of 
bis co-sharers. (23 P R. 1890. i’.C., 109 P.R. 
1892. 30 P.U. 1901. IIB P.R. 1893, 189 P R. 
1889, /?.). Where plaintills, who were absent 
for over a century, and who did not take any 
share in the management of t he laud or partici- 
p.ite in the profits, though they lived vciy near, 
their reviving antiquated claims m 1877 is not 
even prinia /rtci« proof that all ihe lOU years, 
they or their fathers cberihbed any n/ti»nus 
reverte'iidx. NaNDSIN/IH v. N.ATHA SINGH , 
AND JHANDA Singh. 86 P R- 1909 = J31 P.W. 
R. 1909^3 Iiid. Cas 611. 

(S3)— Limi/a/jon— Possession adverse to real 
owner — Effect of such possession for ynore tha)i 
twelve years as ogatnst true owner. — IMiintill 
had been transported for life. In iho year 
after bis conviction, hia wife executed an usu- 
fructuary mortgage in favour of her brother. 

A few years later, a similar mortgage svas exe- 
cut?d by hot in favour of a third person, the 
consideration being the promise on the latter s 
part to pay off the frruier mongage and an 
additional advance then mad'*. Within twelve 
years of institution ol the present suii, the 
said third person assigned his mortgage to the 
defendant. Plaintifl’s suit was for possession 
of the property on payment of the additional 
advanCu stated above. Pliiotifl contended that 
the usufru«'tuary mortgage made by his wife 
was made without authority and was not biiid- 
ing on him. Held, that, as before the irtstiiu- 
tion of the suit, more than twelve years posses- 
sion had been enjoyed under the flr^t instru- 
ment executed by the wife, i h** plaintifl’s right 
to impeach it was lost and the suit was barred 
bv limitation. MAMMUNHI v- GKI SHAM 
BHATTA. 7 M.L.J, 11. 

184) — Limitation — Service inani — Adverse 
possession by one branch of grantee’s family to 
the exclusion of another branch— Possession for 
more thati twelve years— Bar of ixmitntion-—" 
Swt tor partition — The suit lands and certain 
other lands wt re originally granted as mirasi 

C.VlI-92 
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2. — Adverse Possession — coyitinued. 

mam attached to the office of kurmim of 
a village. At the commencement ot the Inst 
century, the duties of the office of kuriiHm 
were aischarged by two perhOiis, the descendams 
of the original grantee. The mam lam s wue 
also divided and held in shares by ibe JincJ 
persons. After their dciih. the lands were held 
I and the theduties pertormed by their ropresti - 
tatives. Toe working kurnam of one bianch 
I having died, no steps w« re t ikeii by the /-eiuin- 
i dar to appoint a successor to him. but iho 
lands ill his possession continued to be tnjoyed 
by his legal representatives as private iroperty 
i without doing any servic’ whatever. Aft*-r iho 
lapse of several years, the plain' iff, the descen- 
dant of the other branch, sucii l> r partition 
and pO'Sessinn of Uiids enjoyed by the defend- 
ant as his private property. Jltla that, as the 
j Zemindar made no attempt to 'i-atiach the 
lands to the office of koroain, the p sj-ession of 
the lands became aavei-e both to ibe Zemin- 
dar and to the co-kurniiin on the death of the 
last workir g kurnam ot that liramdi, and the 
suit, having bei n brought more than twelve 
years after the death of the last w.-rking kur- 
imni. was irarred by lini'ta'ion. \’l'.NKATA- 
UAZU V. NAltAYANA.MLirniY. 7 M.L.J. 64. 

(85) — A/ienrt/ion by qualified o'vyier— Adverse 
possession — Lifnitatuni — Each of several 
widows or daughters represents ibe intieritaiice, 
so that iho alienation by one renders the pos- 
session of the alienee after her df-itn adverse to 
the others, and it they ncglectto sue for twelve 
years and become barrtd. the reversioner is also 
barr-d. The principle appear.s to be that the 
pos^e'^lon IS that of a trespasser against all 
persons representing the inheritance otlu-c than 
the alienor, when the possession i-^ that of a 
trespasser against a Hindu widow who repre- 
sents the inhoritance ; such pos-es-siou is advi rso 
not otily against her but also acainst the re- 
version. KAGAVA V. SAMliASlVA, 1 M L J. 
392. 

(86) — Limitation Art, sch. II, art. 144 — 
Lvnitatioyi -Lease — Pesscssio/i derived from a 
Ussee y>ot nece'-sarily adverse os ngninst the 
lessor. —Iltld that pO'^^•^s^on acquired during 
the continuance of a lo.ise will n<’t ordinarily bo 
adverse possession a-, against tho Icss't, until 
at any rale, such time as the lu>sor. oecunes 
entitled ro possession. 'I'H.AMMAN PANDK v. 
THK MaHAUA.IA ok VIZIANaGKAM, A.W N. 
1907. 185^4 A.L J 726 = 29 A 593. i27 A. J95. 
13 0. lO;. 10 W.K. 15 . 9 0 307, 10 C- 577. ‘23 
C. 863. F.\ 4 C. 327, H.\ 14 W K. 395. 17 W. 
R. 377. 9 C.L R. 347. 26 C. 460. Nat P.) 

(87) — Adverse possession — Sail for possession 
on basis of purchase iyi Court auction- Symboli- 
cal possessioii— Limit at v n. — Plaintiff purchased 
the jeum right ot first defendant in the suit 
property in a Court auction. In execution 
tbenof be was resisted by third defendant’s 
predecessor-in-titlc and tbe Court held that bo 
was not entitled to a<-rual possession. Ha 
brought tbe present suit more than twelve 
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-2.— Adverse Possession— con/int^ed. 

years thereafter. Held, that the suit was barr- 
ed. In te Rama Moothan, 9 Ind. Gas 271 = 
9 M L.T. 359. 

i^S) —Adverse poisession—Limttaiion Act XIV 

01 1609; Act IX of 1871; Acf XV of 1877. — When 
a wiuow who has inherited Certain property 
from her husband is dis-posse.'Sed of the pro- 
perty on the ground tdat the property was 
transferred to the husband conditionally and 
that there should be a retransfer to the grantor, 
the resumption by the grantor would be ari 
act done in enlorcenient of an adverse title 

reversioutr under 
Act \l\ of 1859. If the reversioner’s title were 
barred by Act \\\ of 1659, it could not be revi- 
ved either by Act IX of 1671 or Act XV of 1877 
under which the death of the female on whose 
death the reversioner becomes an estate vested 

in possession is the uate Irom which time begins 
to run against the r.got of the reversioner lo 

V. bhanavammi 4 

M.L.J. 192. 


{Q’d)— Jungle waste lands, not incapable of 
possession - Hlea vf limitalwnby aavtrse posses^ 
siun— Plaintiff's cause of action, commencement 
0 /— On remand by the High Court lor trying 
the point of limitation, the Sudder Anieen 
found that the land m dispute bad been lying 
waste for 40 or 50 years and bad not been in the 
possession of Lbo plaintiff, and his auit was 
therefore uarred. The High Court was of opi- 
nion that ibe above conclusion was not war^anC- 
ed upon the finding, because though the land 
may be a jungle it may still have been in the 
possession of some one. As a fact, however, 
the jungle in this case was not in the pO:,»es- 
Sion of either the plaintiff or the deieodaut as 
Hscercamed and reported by ihe local Amin. 

1 laiDtifi wab lhu3 uot barred by any adverse 
possessu.n ; and inasmuch as. until there was 
adverse possession, there was no cause of action, 
the suit would out be barred unless it was insti- 
tuted beyond twelve years from the date when 
adverse p-ssession was taken, wnd. since it was 
clear that no acts of ownership were exercised 
by either party in re.pect to the land, the sub- 
ject ol this litigation, until a very recent period 
preceding the institution c<f this -uit, there was 
no ground for holding that the plaintifl’s le- 
medy was lost by ins failure to sue within twelve 
years from ihe date of his cause of action. 

< hundek Rai V. Kali CoomakRai. 

2W.R. 135. 

(90)— Dense by joint co-sharersSuil betwten 

lessees — Adverse possession — Limilaiion. 

Where, iii a suit between the lessees of two 
out of four joint 00 sharers, the plaintiff and the 
defendant both assert the exclusive holdings of 
their respective lessors, held that the defend- 
ants' poftSBSSion and enjoyment of the lands io 
dispute for 12 years p/ior to suit, if proved, 
would bar the claim of the plaiutiff to bold 
under one of the joint co-sharers. JUNGLEE 

Bhikdarv. Bamasoondree, 1 W.R, 202. 


I I Possession — continued. 

I 2.— AdYerae Possession— confinwed. 

m)-Beng.Reg. Ill of 1793, s.l5-Beng. 
Reg. II 0 / 1805— ion 0 / title— Fraud— Lu 
mitation.— The Bengal Regulations of Limita- 
tion (Reg HI of :793. s 15 and Reg. II of 1805) 
held conclusive, in a question of title, where 
adverse possession had been held for more than 
twelve years and the fraud alleged, as taking 
the case out of the Regular.ions, was not 
proved Rajah Dundial Singh v. rajah 

ANUND KISHWAR SINGH, 1 M.I.A. 482 = 1 
Sar. 142. 

(92) —Adverse possession— Easement— Limu 

talxon Act, 1877. s. 26. - User as a right of way 
up the ladder, one end of which rests on the 
property of another and along the platform 
which overhangs ii.-Held, that a user for less 
than twenty, but for more than twelve, years, 
as a right of way up a certain Udder, one end 
0 w ich rests on the land of the defendant and 
along the platform which overhangs it, was 

not .sufficient to establi.<h a right of easement 

^ title by adverse possession. SharaP 

R Kishen Das. 68P.R. 1899 = 

5 B.L.R. 1900, Notes of Judgments. (3 B. 174 , 
h .) 

art, 144 — 5uii for 
possession of immoveable property — Adverse 
possession Butaen of proof. — In a suit for 
possession of his share of certain immovetble 
property left by the plaintiff’s paternal grand- 
atber, the plaintiff being incompetent to inherit 
under bis personal Jaw. as his father prede- 
ceased his grandfither. based his cU-m on a 
te-nameutary document, under which his tide, 
together with that of the defendani.s, cam« into 
being more than a quarter of a century before 
suit, but did not prove any possession, either 
actual or constructive. Hdt, that ibe burden 
of proving t hat his claim was uot limo, barred 
being on him. and he having failed to prove 
joint pos>e.-sion. the .'suit was barred under <art. 

144. Limiiation Act. DiN MUHAMMAD v. 

Meer Bakhsh. 30 P R. 1902. (116 B.R. 1900, 

97 H.R. 1890, R.) 

i94‘ himitation -‘Adverse possession — Pos* 
session granted tor during prohit service— CeSia^ 
lion of prohit service Whether renders posses- 
sioji aaveise — Wlere the defendant was let 
into possesbii_n of the suit laud on conditiou of 
bis doing prohit service, and the defendant 
pleaded that be ceased to perform prohit service^ 
from a pertf d to twelve years before ihe institu- 
tion of the suit. Held, that the mere cessation 
of service was not sufficient to make defendante 
possession idverse. N. S. NauaYANASA.\II 

aiyer V. Vathiar Rama aiyer. 7 ind. Gas. 

252 = 8 M.L.T. 280. (23 B. 60i. R.) 

(95» Limitatinn — Adverse possession — Neces* 
sity for finding whether defendant's possession 
was adverse or aerivalivt — Failure to account 
f^ origin of possession— Legal presumption^ 
DtTxvatwB possession — fn a>uit tot possession 
of property, where dtlendaut sets up the plea 
of adverse possession, it is » oi enough for tbo 
Court simply to find against deJei.dant and ior 
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plaintiff. The Court should find how long the 
defendant was in possession, and, it for over the 
statutory period, whether the possession was 
only derivative. Without a definite conclusion 
on these points, no finding should be recorded 
on the question of limitation in plaintiff’s 
favour. Tbe mere failure of the defendant to 
prove the origin of his possession does nut give 
use to a legal presumption that his possession 
was only derivative. It is a question lu eacli 
case on the facts, whether, h.iving failed to 
prove the origin of his pcsses^lon, the deioud- 
ant may be deemed to have come into po.«?es- 
sion under the plaintiff or under persons who 
got into possession from the plaintiff- EKAN- 
HIKKaL KUNHIM.MACHa v. THOri’IL PUDIA 
VlTTIL, 8 Ind. Cas. 506. 

(96) — Self-ncqutHitioii by vieinber of tartoad — 
Adverse poisemtoii — Ltmtlation . — T bough the 
selt-acquireQ prt’perties of members of a larwad 
btcome merged in tho tarwaid property, on iheir 
death, when a member, wbo is in pos?8Ssiou of 
such properties, sets up an inuependent title to 
them, his possession becomes busnle to the 
tarwad and limitation begins lo ruu trorn tliMt 

time. Kanaka Panikkk v. kyuapi'A Eani- 
KEK. 3 M. 212. [/ 1 .. 32 M. 361, i9M-L..). 

850.J 

(97) — Landlord and tenant — Non y<iyment of 
rent — Limitation — Where proof exists of the 
relatiori ot landlord and lenani, tnu tenants in 
pob^c-siun must show that ihis relation was 
put an LMid lu at such a period anterior to tho 
suit, as would entuld him to rely on bis pos> 
t-esbion for 12 ye.irs as adverse to the landlord, 
[it., 23 B. G02.] Tbo meio non payment of 
rent to landlords, f<»r over i2 year?, hy the 
tenants does nut destroy the rights of the lind* 
lords as such. TlltUCHUllNA I'EKUMAL Na- 
DEN V. 8ANGUVIEN. 3 M. J18. |L., 23 if. C02, 
U.B.U. i892-ib9G, Voi. 11, 3G3. 15 C.P.L. 
R. 9 ] 

(98) — Landlord and lenant—Suit for posses- 
sion — Limitation — Adverse possession. — In a 
suit for possession of land brought against a 
tenant wbo is really a trespasser, the defendant 
merely by alleging tenancy in his written .state- 
ment, does not preclude himsclt from setting 
up the defence of the law of limitation. DiNO- 
MONEY DaHE.V v. DOOHdAl'ERSAD MOZOOM- 
DAU, 12 B L R. 274 = 21 W.R. 70- [i’.. 7 B. 9G. 
H C.L J. 557; Itel. on, 7 C.SV.N. 294 ; J'JxpL. 9 
M. 244; R.. 27 B. 5i5 = 5 Bom. L.K. 274 ; L»., 
31 C. 397. j 

(99) — Landlord and tenant — Limitation — 
Adverse possession — Kstovpel. — In a suit for 
ojeccoient and rnesne-profits on the allegation 
ibat tbo term of the temporary leaf<es under 
which def( ndants had been in possession bad 
expired, where defendants pleaded that they 
bad hold the laud in mokarrari for generations 
and that an ancestor t f the plaintiffs bad con- 
firmed tbeii mokunare rights by the grant of 
a pottah * BeUt that, if defendants couid prove 
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that they had held for more than 12 years pre- 
vious to the institution of the suit ui der a 
mokurrari tenure to the knowledge of the plain- 
tiffs, tho suit would be barred bv liini'ation. 
The judgment of a Moonsitl’s Court (confifuied 
by the lower appellate Court) 111 a suit for 
arrears of rent , as to the validity of the siiiie 
; leases which plainiiD there set up, aii.i of the 
saraeni-kurran pottah which defenaanis then 
brought into Court, was not ccrielusive evi- 
dence in the present c iso ; for though an in- 
ferior Court h »s jurisdiction to try every lUit- 
ter which is necessary for the adjudication of 
the point iii contest befuie it. its decision is 
, not final as regard-, other facts not in contest 
before it. TaKMOTNI GoWRA KUMARI v THE 
BENGAL Coal CO.MPA.NV. 12 B.L.R. 282. 
Note=13 W.R 129. [AOinned, 19 W.H. 262 ; 
H., 14 C. 323 ; L . 7 B. bO.j 

(100 ) — Landlord and tenant ~ Limitation — 
Aaverse possession. — Where a landlord seek.s 
[ to obtain khas possession, the t nant is at 
1 liberty to plead limilation in bar, if ho has been 
j HI occupacion under a title like that of a by- 
I It'julodar for a period of more than 12 years, 

kutidnmonkk Darke v. Komalakanth 
MOOKKR.IEE. 12 BLR. 283. Note=12 W.R. 

1 364. J)., 13 W K. llS.j 

I lOl ) — Suit by landlord against tenant — Limi- 
tation - — Ton possession ot ii ten.int cannot oc 
adverse to the title of his landlord- So, limita- 
I tion cannot be applied m a suit bv the landlord 
against the tenant. SHRISTEKDBL’R MoZOOM- 
DAU CHOWDHREE v. KA1>IKANT. 1 W.R. 
171. l/L, 7 W.R. 395.) 

(102) — (/iaims hostile to each other — Land- 
lord and lennnt-^ Receipt of rent -Creationof 
relaticnshxp — Dispossession- — Possession of pro- 
perty by one party cannot bo adverse to an- 
other wiihin tue meaning of the Limitation 
Act, unless the claims of the parties are hostile 
and adverse to each other (12 C. 184. F.\ Accept- 
ance of rent by the landlord croatcH the r, 1 v 
tioiisbip of landlord and tenant iictwcen tho 
panic?, and until that relatiuiiship i-> legally 
detennined, tho laridinrd canuot dispossess tho 
tenant. CBAITAN SLNgH v. SaDHaRI MoNIM, 
5 C.L J. 62. Ui-. 3b G. G76 = 9 C.L.J. 523 ; D., 
8 C.L,J. 557.) 

(103) — Landlord and tenant — J’ossession with 
tenant holaing on without paying rent, not 
adverse possession . — In this suit brouglit for 
possession of land clHimed hy tho plaintiff, as 
owner, tho District Juage, having found that 
the pUintili occupied the propony as tenant 
of tbo defendants until 1865, was wrong in 
holding that such possession subsequent to 
18G5 became adverse and ii.at the aofedants 
should have sued in ejtcimeni before tbo end 
of 1“>77. which they did not do, and that there- 
foio in 1878 plaintiff acquired ownership by 
pospessioD Merc non-payment of rent for 
over twelve years could not constitute adverse 
possession sufficient to give tbo plaintiff a title 
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as Hy^inst the defendants, his landlords, 
Tatia V. Sadashiv. 7 B. 40. [R., 18 b. 
•^oh. i;. B. R. I8i)2-1896. Vol, II, 363 22 6 
7 K. .L J. 202. 7 C.L.J, 615.] 

I suit-Failure of plainliff—Sub- 

s quejU suit for confirmation of pos$esnon~Pos^ 
,/ -Possession of landlord.^The 
I iiiur<s .w ihe Uudlord in a rent suit is no bar 
I ' t'tc maifitenauce of a subsequent action for 
Cui.licuation of possession. The possession of 
a tonar.tis. in tbe eye of liw. i.he pr..ssession 
‘’f his tancl.o^fi. Ohrish OhUNDEU Roy v 
lhugwan Chundeu Roy. i3 w.k. idi. 

(105) Oinission to o6/ajn reqistrntion of title 

^ 1802- Reiif Rccfjft;;?/ VIII 0/ 

i«05 l.Uad as) — Omissio-.R) coiUct rent- Adverse 
possession— LimitniioH. — Nrithcr the fa< t that. 

Hti inamdar bad not obUir.od registration of 
title under Reg. XXVI of 1802. under the 
registered landlord, and therefore could not 
enforce accep-anci of p‘t as. nor the fact that 
hedid not collect r ni for more than twelve 
years, could make tUo pt'ssession of the tenint 
adverse to the landlord- Regi'^tranou gives ihe 
inamdara complete tii'e on which to enforce 
acceptance of pattas. SRINIVASAKAGAVA 

^^UTTUSAMl PADEYAGHI. 20 

Ju. 6. 

(lOei-^duerse possession — Holding under 
'intcmiediotp tenant— Cause of action —The 
possessnn of a person. A, holding Und under 
plaintifl’s tenant is imt „.iverse to plaioiifi. 
Whether there whs or wa.s not an interme- 
diate tenant, or wheiher tbe rent wa.s paid to 
the plaintiff himself, the preemption is. until 
the contiarv .shown, that so long as A holds 
be continues to hold, as he had before, under 
the plaintiff, ff in setting up a title to any 
portion of the property, bo obtaius a rtreree 
against the plaintiffs alleged tenant, this gives 
the plaintiff a cause of aciioii againsi. BUNOS- 

RAJ Bhookta Ghatwal v. Mohunt Megh 
LaLL PooREE GosSAIN. 20 W.R. 398. 


(107i— S'iif to recover l\nd under lease— De- 
fendant pleading mahtran. tenure, competent 
to set uu liinitation bp adverse possession —In 
this suit to recover land under a lease, the de- 
fendant claimed the land as his mah’ ran tenure, 
on which be had planted an orchard and built 
a house. He likewise pleaded an adverse po^- 
session of more than 12 yeirs. Reversing the 
decision of tbe first Court, tbe Principal Sudder 
Ameeu held that the mere taking of possession \ 
of deserted land and planting a few trees there 
did not givo any right to pira 1 limitation, and 
thit tho plaintiff’s title was good, whilst the 
defendant’s was not established. Tbe High 
Court reversed tbe above decision of the lower 
appellate Court on tbe ground that 'he defen- 
dant, as a hostile claimant alleging a proprie- 
tarj’ right, and endeavourfug to prove it. would, 
by a twelve years’ occnottion. becom** entitled 

to set upa p'eaof limitation. Oopendronath 
Roy V. Kalee Churn Roy, 8 W.R. 394. 


Possession — continued. 

2.— Adverse Possession— cowfinued. 

(108)— Riglif of occupancy— Land liable to 
assessment — Abandonment — Occupation by 
landlord— Lease.— Whne tbe occupants of cer- 

triin fummni homestead land, declared liable to 
Hspssment, abandoned it owing to certain 
criminal proceedings, and the land becoming 
vacant, came into the khas possession of the 
landlord who leased it out to others who held 
possession paying rent for more than twelve 
years and were then ousted by the original 
occupants who claimed the land rent free, held 
in a suit by the lessees to recover the land, that 
they were entitled to recover. MONEEROOD- 
DFEX Mo.JO(>MDAR v P.vrbutty Chukn 
Ghose, 15 W.R. 121. 


(109)— for tenant's life— Possession by 
tenant's heirs after his death— Nature ot pos- 
session— Suit by landlord to recover possession 
—Lim*tatxon.—ThQ suit land was leased to X 
m ls40 f-r bis life. After his death in 1871, 
his heirs continued to be in posses>ion of the 
and, but they did not pay anv rent to tho 
landlord, or obtain a fresh lease of the land 
fromhim. In a suit brought in 1888 by the 
Irtndlord to ejVct the deiendants, tho latter 
p eaded limitation. Held that the possession 
of the defer, clants af.er ihe deaih of the life 
tenant, the original lessee, was not thar of tres- 
passers. tbougii they did not occupy tbe lind 
as i.enHTiLs. Their p.issession was only permis- 
sive and not adver>e until they expres.sly set i p 
a title of nwneiship in the propertv. This 
they bad not dene in this case and so the claim 
was not barred. KRISHNA.JI KAMACHANDRA 
ANTAJI PaNDURAXG. 18 B.‘2S6 [Overruled, 
^2 B 893 : F., -24 B. 504 : R,.’20 B. 759. U.B. 

R 1H92 1896 , Vol. II. 368 ; D., 3l M. 163=^18 

M.L J. 26 = 3 M L.T *256.] 

fllOcfe 111) — Miras lease— ‘Suit for possession 
against Mirasdar — LimiM/ton. — Where the 
defemiant tmirasdar) pleads limitation to a suit 
for possession against him. held that, in com- 
puting the time, the period of posaes-ion by tbe 
lessor should not be added to the time during 
which the defendant had been holding under 
his iniras lease, the latter period not being in 
continuation of tho former. Tbe holding of 
the proprietor is quite a different thing from 
the hilriing of the less^'e. DHUN MOXEB 
f'HOWDHRAIX v. GOLAM KASOM, 23 W R. 
331. 

(1121 — Encroachment — Rent-free landholder, 

—A rent-free bolder encroaching on adjoining 
land, and enjoying ic rent free and adversely to 
zmiindari right for more than twelve years; 
H^'ld that h‘* cannot be di?prtsses>>'ed of it, nor 
assessed with rent for it. RfIAGOUTEB 
CRARUN V, BABOO SHIVA PERSHAU, 1 A|ra 
Rev. 38. 

(113)— Order o/ Magistrate set aside by Civil 
Court — Possession under, order of no avail 
against Plea of fimtfafion.— The order of the 
Magistrate that retained the plaintiff in the 
present suit in possession, was, with all its 
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effects, extinguished by the decision of a sub- 
sequent civil suit instituted to set aside that 
order. That suit was to recover through the 
Civil Court posses.-ion on proof of title and 
ihatCourt found ihf, not only bad the party 
who had been victorious before the Magisiraio 
no title, but that the title, as wt-ll an the posses- 
sion of the other side had been clearly proved, 
both at and bt-foro the time of the Magistratt's 
order, which therefore wis no proof in the pre- 
sent case of the plainlilTs possession in 1864. 
The High Court reverstd the judgment of the 
Principal Sudder Ainctn who held that the 
plaintiff had recovered pos'-essiou by the (Crimi- 
nal Court and that therefore limitation did not 
apply and the Principal Sudder Ameen was di- 
rected to find whether tin re wa^ any other 
evidence on ibo record whereby the plaintiff 
could escape Irom the plea of limitation. 
Firingkk Sahoov. Sham Manjhbi:. 8 W.R. 
373. [/?.. 28 M. 338.. 

(Ill) — Possession of tcnont—Advcise -posses- 
sion — Payment of rent by uyianl to stranger 
— Limitation. — In December 1853, certain 
lauds were let by the pliintjff to H uirier a 
kabuliat, by the terms of which the base 
expired in December 1863 In March 1875, 
less than twelve years from the expira*-i»*n of 
such leise, the plaititifi brought a suit for 
possession against D au>l the talookJars > f the 
estate o'. wUich tbe lands in dispute formed 
part. The Utierallegcd that the ta/k/iero^ title, 
of the pl'iintiil was invalid : that although no 
proceedings, as required by the rent l.tw, had 
been taken to invalidate the plaintiff’s tnlu, 
they the talookdars, had resumed pos.^vssion of 
the land by icceiving the rents from H from 
1859, and that tho suit was barred by reason of 
their possession since that date. Held that 
the suit was not Ijvried, imnsinudi as nothing 
bad occurred to determine the ttnmev which 
existed between tho plaintiff and IJ. and that 
the possession of i he latter was in law the 
plaintifl’s possession. J'AIUIUTTI DasyilK 
v. Kam Chand Dhuttachahjee, 3 C.L R. 
676. 

(115i — By a tenant of his limited interest . — 
A partial interest in land may be lost as well 
as tho whole interest- Though a'Jvc•r^o p;.s.sc<- 
Sion for twelve years of a limited interest may 
be a gijod plea to a suit for tjeciment, it is g od 
only to I he extent of th»t jutere-.t. The nature 
and effect of possession must depend upon the 
nature and exent of the rights asserted by tbe 
oral conduct or expres.s declaration of the per- 
son relying on it. There can, therolore, bo no 
acquisnion by adverse possession of auabsolule 
title when it is found that nothing out a li rnitcd 
interest has been assorted. YaMUNAIMI v. 
Dhondi. 8 Bom. L.R. 186. [/<.. 2 C.L.J. 

125.j 

(116 ; — Landlord and tenant — Adverse decision 
under Act IV of 1840 against tenarit — Zemindar 
hew far bound. — Semble : — Whore a Zemindar 
lets bis estate in farm for a term of years, and 
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so delegates tho whole of bis rights, privileges 
and imuiuuities to another person, who iherc- 
upun becomes to that extent his reprcscntai ive, 
an adverse decision under Act IV ci j 810. 
whether under s. 2 or s. 4 of the Act. to which 
the former had been a party, would be binding 
on the Zemindar. LEKHUA.I KOY v. I'HE 

COUKTOF Wards, 14 W.R. 395. P..yC.L. 
a. 347; R., 4A.L.J. 72G = A.W.N. 1907,1^5 
= 29 A. 593.] 

(117) — Possession by tenant— Character of 
tenure — liecilal in decree. — Po^ie^slon Ity a 
Ceuant dues not iu its.df lead to any inference 
as Lu the ch.iractcr of tbe tenure ; tho fact of 
his hiving occupied tho lind and p.iid rent for 
12 years and evtm for 20 years being cqiully 
consistent with hi.s being a tenant-at-will, a 
farmer or a mohuriurtedar. i/e/d, also, that 
tbe defendants would not be bound by tbo 
recital in a decree ma suit not h-tweeu the 
parlies to the present suir. 8HIO DaVAD 

PURI V Thakur Mah.aRIk Prasad. 2 B.L. 
K. App. 8=10 W.R. 477 [P.. 3 b.L.R A.C. 

312 = i2 W.K. 217; P., 7 B.L.R. 211; L., 11 W. 
H 465.] 

(118) — Possesf.ioi by tenant, when becomes 
adverse to iandtoni ~ ^'on-paynieni of rent, effect 
of. — Mere non-payment of rent by tenants for 
more than twelve years cinnot by itself create 
any adverse title as against tbo l indlord. In 
the absence of any assertion of a distinct and 
different claim by tbe tenants, tho pre.sumplion 
will be that they have continued in po.sscssiun 
as such, and. even where a person claiming 
under a pcrmaiieiit leiso has been asserting an 
adverse title, limuation would not run unless 
be has done so to the knowledge of the 1 indlorii. 

Gangaiui V. Kadvpa Dari Mukrya, 9 B. 
419. [i-'.. 15 B. 704; R., 23 B, 002. 27 B. 43 = 

1 Bom. L.lt 721. 5 Bom. L.H. 186. 27 B. 515, 
8 O.C. 61 ; D., 18 B. 433. 22 B. 893.] 

(1 19) — Possession of defendant alleged to be 
in tenant right — Burden of proof — Acknowledg- 
ment after Rmitatioyi period — When it is not 
shown that tho deienuaut’s pos.-e.-sion began as 
of a tenant and it is not proved that the plain- 
tiff received any rent from tho defendant during 
twelve years prior to tbo filing of the suit, tho 
plaintiff's suit for poi'session mutt bcdismissed; 
fur, the defendant’s po.'iscssion must lie pro- 
sumtd to be that of an owucr .md adverse to 
tho plainiiff. Acknowledgment of plaintiff's 
title by writing, when made after tho expiry of 
the period of limitation, or not signed oy tho 
defendant, does not save limilatiuu. BEHARI 
V. Sadho Mal. 73 P.L.R. 1906 

1120}— Landlord and tennnt-}Iouse in abadi. 
— Tho fact that the tenant built a bouse in tho 
abaii of a village and occupied it for over 
twelve years, is not sufficient to establish a 
title against ft zainiodar by aiversa possession. 

Jaikishan Singh V, Moti Chand, 3 A.L-J. 
627 = A W.N. 1906, 238. il A.L.J. 479, L ) 

(121) — Decree establishing under -proprietary 
right of person, entitling him to sub-settlement 
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— ^(iD«r,s/*pos5?sstou— .lc( XV of 1877 (Limiia- 
— Where a decree of Court establishes the 
sub-proprietary right of a person, thereby onti- 
tiino him either to a settlement or sub-settle- 
ment. it gives a start to adverse possession as 
ag^ins'. the whole world including any one 
olHirmng to be a taluqdac or superior proprietor 
of the same estate. The talukdac's suit, there 
fore, brought more than twelve years from the 
daip of s;uch decree, will be baVred. lMD\D 
Husaix V. AZIZ UN NIZZA. 6 M.L J. 43 P.C 
-23 C 483 = 23 I. A 8 = 6 Sar. 669. 

(I'i2) — Adverse possession against tenant 
where adverse to landlord— Tenant holding over 
when dispossessed— Rtght of landlord to sue 
trespasser— Lxnntatxon.— When there is a cur- 
rent lease, and the tenant is dispossessed by a 
third party, lime does not commence to run 
ag-iinst tbe landlord until the expiration of the 
lease. (9 C. 367. 13 C. 101, F.) But. when the 
lease has expired .and the tenant is holding 
over with the landlord’s consent, and the pos- 
session of such third party is adequate in con- 
tinuity, in publicity and in extent so as to 
show that it is possession adverse to the land- 
lord. the latter is not precluded from determin- 
ing the tenancy and suing the trespa.sser in 
ejectment, and his right to sue will bo barred 
after 12 years of such po.ssession. KlSVH- 
WAlt NATH SAHAI dev v. KALI SankVU 
SaHAI, 10 C W.N. 343. (4 C.W.N. 597, R.) 
[F., 2 Ind. Cas. 168 J 

(123 ) — Landlord and tenant— Adverse posses- 
sion.— Where an ijaradar under one zemindar 
A has also some land under another zemindar 
B, his possession of A’s land cannot after- 
wards be pleaded as adverse to A. unlcs.s it was 
brougbtto A’s notice that there wasa claim of 
adverse possession, and that the ijaradar was 
holding adversely to him under some one else 

NowAii Syud azim ali Khan Bahiduk v 
SURUSSUTTY Dehia, 23 W.R. 93. 


(124) — /;nrn to mtneedar - Omission to col- 
lect rent— Adverse possession. — A putoesdar. as 
ijardar under a lakherajdar. cannot, bv omit- 
ting to collect rent, cause adverse possession to 
grow up on his part or his successors against 
the lakherajdar. DOOP SiNGH ROY v BlNO- 
DE BehAREE SHAHA, 20 W-R. 315. 

(125) Suif for possession by purchaser at 
mortgage-sale —A ft verse possession by patnidar. 

In a suit for khas possession of certain lands 
by the purchaser thereof in execution of a 
mortgage-decree, against tbe patnidar of such 
lands who subsequently purchased the same at 
an auction-sale by the sheriff, held that the 
latter’s possession as patnidar ooly could not 
be considered as adverse to the former who 
claimed the superior interest. Kasumun- ! 
NissA Bibee v, nilratna Bose 8 C 79 = 9 ' 
C.L.R. 173 = 10 C.L R. 113. 

I 

(126) — Suit for possession — Mokurreredar — 
Limitation. A suit for confirmation of posses- 
sion by a declaration of the right of the plain- 
tiff to collect rents for tbe lands in dispute 
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from the defendant, as mokureredar, is barred, 
where the defendant has been in possession for 
30 years and pleads a right also as owner. 

Syudoonnissa BEGAM V- Mussamut Kum- 
UROONISSA, 1 W.R 80. 

(127)— Possession— Adwssion of tenancy— 

Adverse possession.— Where there is an admis- 
sion of tenancy and no finding to tbe contrary, 
there can he no adverse posse-tsioo^even though 
t e plaiotifi has not had kkas possession for 
twelve years. BaboO Doolee Chund v 
Sham Beharee Singh, 24 W.R. 113. 


(1‘^) Isumnuvissee papers, evidentiary value 
ouxl for assessment of land held in excess by 
ghatwal-^cfX 0/ 1959. ss 15. 16-Profecfion 
from fresh assessment. — This was a suit to reco- 
ver possession of several beeghas of cultivated 
and uncultivated land and tanks. The right to 
eject was based on the ground that the defen- 
dant was in possession of tbe land of which tbe 
plaintiff was putneedar, and that tbe plaintiff 
bad given the defendant notice to come in and 
deliver a po«a/!, and take a kubooleut within 
15 days, but that the defendant had refused to 
do 80. It was alleged in the plaint that the 
lands were held by the defendant without any 
right, under the pretence that they were a 
portion of the ghatwalee tenure. The defend- 
ant set up a title as ghatwil to the whole 
mouzah in which the land was situated, saying 
that, with tbe exception of a few beeghas 
which be claimed as ancestral rent-free land, 
it had been held as hereditary service land 
from the time of the Permanent Settlement. 
He also asserted that the plaintiff’s suit was 
barred by limitation. In the evidence produced 
by the plaintiff, there were three isumnuvisee 
papers which were returns by police offiiera to 
a ilagistrato. and there wa.s no satisfactory 
proof as to the source of the information con- 
tained in these papers, and they were therefore 
rejected on the ground of not constituting 
proper and sufficienc evidence. The contention 
of the defendant that ho had been holding the 
lands at a uniform rate of rent from tbe time 
of the Permanent Settlement was upheld. The 
case of the defendant that the rent was always 
being paid in respect of the whole of the lands 
was supportable by obvious presumptions and 
the evidence to oppose it was of little or no 
value. The High Court, therefore, found in 
favour of the defendant that the whole of the 
lands had been held at a fixed rent for upwards 
of 6 l* years, and was of opinion that as he had 
thus h*=*ld the lands at the same rent for more 
than 29 years, he must be presumed to have 
held them at that rent from the time of the 
Permanent Settlement ; and, therefore, by the 
provisions of ss. 3 and 15 of Act X, the rent of the 
lands could not be enhanced whether the de- 
fendant be regarded as a “ryot” within tbe 
meaning of ss 3 and 4, or “the person posses- 
sing a permanent transferable interest inter- 
mediate between the proprietor of the estate 
and the ryot” within tbe meaning of ss. 15 & 16 
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of the Act. Mr James Erskine v. The 
Government. 8 W R 232. (5 W.R. P.c. i. 
F.) [Affirmed on appeal, 16 W.R. 29, P.C. = 8 
P.L.R. 50t ; R., 34 C. 753 = 5 C.L.J. 583=12 
C.W.N. 193.] 

{120)— "Tenant holding adjoining lands with- 
out landlord's knowledge—No adverse possession, 
— Where a tenant ploughs up the lands adjoin- 
ing and around his holding and thus without 
his landlords’s knowledge holds land in excess 
of that leased to him, he cannot be said to have 
adverse possession of those lands. JUGARA.J 
Singh v. ratan, l C.P L.R. 37. [R , iG C.P. 
L.R. 36.] 

(130) — Adverse possession — Tenant’s posses- 
sion of land 7iol let to him without landlord’s 
knowledge— i^o adverse possession — No acquisi- 
tion of right in such land. — When a tenant takes 
into his holding land which was not been let to 
him and holds it under color of his tenancy, his 
possession cannot be slid to be adverse, nor 
would he acquire right of occupancy in land so 
held without the landlord’s knowledge- BH.AU 
PATIL V. 8ADOO TELEE. 1 C.P. L.R. 58. 

(131) — Enjoyment of fruits of trees with per- 
mission of owner— No adverse possession — Suit 
for possesison — No plea of limitation. — Where 
the fruits of trees are enjoyed with the consent 
of the Malguzar, there cannot be any adverse 
possession and consequently a pl^a of iiiinta- 
tion cannot be permitted in a suit oy the Mal- 
guz.ar to recover possession of the property, 

Durga Patel v. atmaram Pou ak. 3 C. 
P.L R. 160. [R.. 4 N. L.R. 104. 7 C. P.L.R. 

7 .) 

(132» — Cultivation by tenant of one village of 
land of another village ivithout InndlorU's know- 
ledge — No adverse possession against landlord of 
other village. — If a resident ol one village culti- 
vates land situate in an<ither village wiihout 
the landlord’s knowledge, the land is not in the 
adverse possession of the landlord of the former 
village. MaDMO RAO NARAYENv. MOHKaM- 
CHAND. 4 C.P.L R. 51. 

(133) — hand 6<»/orn7inj7 Patwari holiinq — 
When possession becomes adverse, to Patwari — 
Possession of land belonging to a village patwari 
holding becomes adverse to a PatwarioTi\y from 
the date of bis appointment as Patwari. SEE- 

TARAM Brahmin v. Kamrhaoo Patwari, 

JO C.P, L.R. 78. 

(134) — .IcfXXirio/ 1961, s. 2^1 -Limitation - 
Adverse possession — Cultivated and uncuUiv iUd 
lands —Landlord and tenant —Ghatwals. — Suit 
for reversal of survey award domarcaOng certain 
lands as gbatwali and as held under the Govern- 
ment. Held that, in such a suit, adverse pofl-«es- 
sion and limitation can be nieidod by the Gov- 
ernment and the ghatwal \ Trevor and Norman 
JJ., (iissenfin/?.) —Adverse possession mav be 
pleaded to bara claim as regards uncultivated 
lands in the same manner and to the same ex- 
tent as regards cultivated lands. WATSON v. 
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Government. BLR. Sop Yoi i82 = 3 W R. 
73. [F., 8 W.R. 313. U W.R. 267, 16 W. R. 
102, 5CLR. 191. 31 0.397,9 C.W.N. Ill; 
D., 11 W. R. 283.] 

(135) — Real owner minor— Completion of title, 
by adverseness — True owner recovering posses- 
sion by inducing trespasser's tenant to attorn to 
him — Landlord and tenant — Estoppel — Hindu 
Law Inheritance — Sudras — Illegitimate sou 
— Marriage — Custom. — Title bv adverse pos'-es- 
sion cannot be completed against a minor 
before the end of three years after the niiuoc 
comes of age. A true owner of property is not 
estopped from recovering posses«;ion of his pro- 
perty by inducing the trespasser’s tenant in 
possession to attorn to him, nor is such tenant, 
who had not been let into possession bv the 
trespasser or his predeces.sor-in interest, estopp- 
ed from denying the trespasser's title The 
illegitimate soil of h Sudra by “an unmarried 
Sudra woman ” is entitled to a share of the 
family property, if the concubinage was con- 
tinuous and if the connection was not incestu- 
ous or adulterous or in violation of or forbidden 
by law. But the offspring of a connection for- 
bidden by the customary law of the parties has 
no right of inheritance to the propertv of his 
father ANNAVAN v. CHINNAN alias MUNI 
Venkata Ohetta. 5 Ind. Cas. 84^7 M L.T. 
140 = 20 M.L.J. 355 = 33 M 366. 

(136) — Adverse, possession against a vatan- 
dar . — The adverse pos'-'cssion c»»iiiinencod in 
the lifetime of one vatandar avails as against 
the subsequent vatandar and will not bo 
stopped by his minority at the de.-ith of such 
preceding vatandar. RAMA v. SHAMRAO, 7 
Bom. L.R. 135. 

(137) — Of service lands - — Where lands are 
held on service, the fict that no .service was 
performed will not of irvelf makefile holding 
adverse. Komakgowda v. Bhima.I 1, 1 Bom. 
L.R. 61=223 B. 602. (R.. 11 C.W.N. 655. | 

(139) — Trust to jiay debts of testator — Execu- 
tor — Adverse possession — Limitation . — An 
executor bolding an estate in trust to pay the 
profits in certain defined shares to the heirs of 
the testator, cannot plead adver-e posses-iion 
again-t tboin. RaNEE KHA.IOORUNNISSA v, 
Mussa.m.vt Roiiee.monnissa, 17 W.R. 190, 

1 139 ) — Adverse possession — Abandonment of 
land for 40 years without arranging for payment 
of revenue — Trust— Entry in the record of- 
rights that land should be given back - Effect . — 
Where the plaintiffs loft their land (without 
miking any arrangomeut Jis to payment of the 
revenue) attd the dofetidants were in po.s8ession 
for 40 year.-j, and the plaintiffs failed to show 
that they had anything to do oUhor with the 
land or it.s profits during the 40 yoars the de- 
foodants wore in posseafiion, held, the plaintiff’s 
suit was barred by liinilation. (109 P.R. 1892, 
118 P R. 1893. R.) An entry in iha wajib-ul- 
arz, that the plaintiffs cm take the land back 
when they return and want it, does uot create 
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2.— Adverse Possession — continited, 

rt trust iu their favour. DHAN SINGH v. HAR 

^ARAIN.85 P R. 1909= 135 P.W R. 1909 = 3 

Ind Gas. 599. (2 A. 493, 4 A. 187, 141 P.R. 

1833, 30 P. U. 1901. F.) [fl., 29 P.R 1910.] 

IMOj— Ss. 63. 61, Act II of 1882 [Trusts) — 
Trust properly tuli to of persons acquiring 
possession thereof and appropriating the same 
to their own use- No trustee can act^uire trust 
property by possession adverse to the trust. 

bHiTTO Kunwar V. Kesho Pershad 
Misser, 1 C.W N. 265. P.C = l9 A. 277 = 24 I 

A. l0 = 7 Sar. 131. 

(141)— Possession of temple property by the 
sbevaks as servants of the idol, whel'ner could 
be aaveise to rights of hereditary manager . — 
Plamtifi, tue hcceJiCtry manager of a temple, 
sued to eject, from a piece of tbe temple land! 
the dolendaii.s who were the shevaks or minis- 
itring prie>ts for the idol of the temple. It was 
couteuueu lor the defendant that iiiough they 
acquired possesaion or detention of the laud in 
dispute as servants cr representatives of the 
deity, yet, by reason of long occupatiori and 
user, they had acquired a quasi proprietary 
title as against the plaiutiC . but it was heui 
that, having come in as servants or representa- 
tives of tliu oeity, they could not, uy mere 
wish or volition, change the nature of their 
possession it p isse.'Sion It am junted to at all. 

They held such possession, however, for the 
deity on whose behalf plaintitl also was holding 
property as hereditary manager of the temple. 
In the ideal personage of the deity, the rights 
of both parties concurred, and posse.ssion by 
the one therefore could not really oo adver^^e to 
the ocher so as to give rise to a*title oy pres- 
cription. MUL.JI 13HULAHHAI v. JIaNOHAR 
GaNKSH. 12 B. 322. [«., 27 B. 43.1 

{W2) — Manager and trustee on behalf of tem- 
ple idol —SfOeVAksm-re votaries of temple— Right 
to management or to custody of temple land, as 
against manager. — Question was raised in this 
case as to the competency of the defendant as 
trustee and managsr of the temple to erect a 
booth or booths on the portion of the court-yard 
of the temple mentioned in the plaint. The 
use oi this very portion of the court y*rd was in 
litigation previously, wherein the Courts bad 
concluded that the yard should oe left to remain 
open and unincumbered by any shops, booths 
or other similar ereclion.s. Relying on the above, 
the lower Court bad decided against the right 
of the defendant lo put up such structures, and 
the High Court c infirmed such decision. GAN- 
PATRAV MaNOHAR v. ANOPRAM BECHAR 12 

B. 325, Note = B a. 1879. 361. 

(143) — By an agent or manager — Overt act — 
In order lo entitle a person who originally 
comes into posse&sion of property in the charac- 
ter of manager or agent to succeed on a title by 
wrongful detention it is necessary that hemust 
prove, First that be gave notice of bis adverse 
holding CO the owner or that ha set up bis 
adverse title to his knowledge, Secondly that 
he dealt with the property after that as his own. 


Possession — continued. 

2.— Adverse Possession— confinz^ed. 

In other words, the repudiation of the former 
capacity as manager or agent must bo followed 
by wrongful taking or unlawful detention which 
means some active assertion of an adverse right. 
Mere repudiation to the knowledge of the 
owner will not do unless it is accompanied by 
some overt act. RAGHUNATHJI v. VlR.JIVAN- 
DAS. 7 Bom. L.R. 836. 

(144; — Invalid grant of property by wife 
during husband's absence — Grantee's title per- 
fect by twelve y^'ars' possession — Property held on 
another's behalf -Denial of that other's title, 
effect of— Possession, wrongful and commencing 
t/t a 'just cause.’ — The holder of a 77iourasi 
I grant, from a woman, of the property of her 
absent husband, mistakenly supposed to be dead, 
though the grant was in excess of the wife’s 
limited p'^wers, was not in the position of a 
lessee, and could acquire, as against the buR- 
band (the true owner of the property) a perfect 
title thereto by twelve years’ possession. One 
who holds possession on behalf of another, 
does not, by a mere denial of that other’s title, 
make bis possession adverse, so as to give 
himself the benedt of tbe Statute of Limitation. 
The Indian law of limitation and prescription 
has nut m.ido the sound distinction between 
; cases where the posse.ssion begins by wrong, 
and where it commences in a ‘just cause,’ 
although under a defective title. It i.s not tbe 
province of Courts to qualify the express and 
deliberite Enactments of tbe Legi-ilaturo. 
Adverse possess'on includes possession by a 
person holding the lind, on his own behalf, of 
some person other thm the true owner, the 
true owner having a right lo immediate pos- 
session. If, by this adver.-e po'sessioo, tbe 
Statute is set running for 12 years, then the 
tide of the true owner is exustinguisbed and 
the person in pjssussion becomes the owner. 

BE.IOY Chunder Baner-jee V. Kally 
PrORONNO MoOKKRJEE. 4 C 327. [F., 

1 A. L J 725 = AW.N (1905) 4 = 27 A. 
395: JppL.20 A. 482 ; R., 16 B. 722. 21 B. 793, 

23 B. 137, 26 B. 617, 27 B. 43 = 4 Bom. L R 
721. 4 Bom L.R. 312, 5 Bom B.R. 186, 11 
C.W.N. 527 = 5 C.L.J. 208 = 34 0.353. 29 A, 
593=A.VV.N. 1907, 185 = 4 a. L.J. 726, 30 A. 

119 = A.W.N. 1903, 25 = 5 A.L.J. 85 = 3 M L.T. 
125.) 

(145j — Adverse possession against ynortgagee 
not necessarily adverse against ynortgagor . — 
Possession, which may be adverse to the 
mortgagee, is not necessinly adverse to tbe 
mortgagor, for the reason that possession ad- 
verse to tbe mortgagors can only arise after tbe 
mortgagor has oect.me entitled to immediate 
possession. Nor can the substitution of tbe 
names, by tbe Revenue authorities, without 
any statutory authority, afiect tbe title of tbe 
owner or constitute adverse possession ngainsc 

him Muhammad Hussain v. Mulchand, 
A.W N. 1905, 4 = 27 A. 393. (18 B. 51. 4 C. 

327. R.) 

iliS)— Mortgage ^Extinguishment of mori* 
gagor's right by adverse possession of a stranger 
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Possession — contioued. 

2. — Adverse Possession— cou^inucJ. 

—Position of mortgagee — Whether title by 
adverse possession subject to mortgagees claim 
to enforce sale. — The acquisition of title to laud 
by prescription id not affected by tbe existcuco 
of a mortgage at the comiiieuccmeut of the 
adverse possession. Though there may be 
cases in which a person claiming to have 
acquired a title by prescription wouid acquire 
it subject to an existing mortgage, yet, where 
the mortgagor ia dispossessed anu his title 
disputed and another person obtains possession 
of the estate, the possession of the new holder 
becomes adverse to both the mortgagor and 
the mortgagee, and the mortgagee's cause of 
action aciaes against new holder on the date on 
which the latter obtains such adverse possession 
of the mortgaged estate. RamaSAWMI CHETTJ 
V. PONNA PadaV.VCHI. 9 Ind. Cas. 28 = 9 
M.L.T. 264. t33 C. 1015, 10 C.W.N. Uul, 

8 Ind. Cas. 264, M.VV.N. 1900, 633. a M-L.T. 
377 ; Diss., 2 226. W.K. 1864, 375, 7 

M.I.A. 323, 4 W.R. -37, 2 N.W.P. 223. 5 
A, 1, 9 I. A. 99, liel.on.) 

[l-il) — Mortgage — Adverse possession while 
period of redumption running. — An equity of 
redemption in common with other equitable 
estates in land is capable of being extinguished 
by the operation of the statute of limitation. It 
may, lu the case of an usufructuary mortgage, 
bo extingui&hod by adverse po&sessiun on the 
part of a stranger, while the mortgagee couti* 
uues in possession and the period of redemp- 
tion is etill running, as. for instance, whore the 
stranger received rent feem the mortgagee in 
possession for more than l2 year^ as against 
the owner of the equity of redemption- LaLL.a 
Khanhoo Lal V. MU.SAMaT :\Ianki Bim. 6 
C.W.N. 601. \12 B.H.C. 180, 2 M. 226, 18 B. 
61, 11 B. 176, 7 M. 26, 20 M. 305. 21 M. 153, 
16 B. 197. P.) 

(148) — Adverse possession — Mortgagor and 
mortgagee — Right to immediate possession--Time 
runs from date of — Hale or mortgage of entire 
interest — Prescriptive title— Time when begins 
to run. — Piamtili sued in 1905 to recover by 
Bale of the mortgaged property the amount due 
under a simple mortgage 'executed in 1871 in 
his favour by the grand-father of Defendants 1 
and 2. The property was purchased by a stran- 
ger m Court auction hold in execution of a 
money-decree obtained against the mortgagor 
after the execution of the mortgage, and the 
purchaser outered into possession of the pro- 
perty in 1873, 80 that at the time when the pre- 
Bontsuit was brought, the mortgagor’s right to 
the properly became, by adverse possession, 
extinguishcu. It was contended that the plaint- 
iff’s rights also became extinguished. Held, that 
the plaiutifi’s mortgage right did not become 
extinguished. Time does not begin to ruu 
against the mortgagee until the right of entry 
had accrued. Adverse possresion begins to run 
against the true owner when the true owner 
has the immediate right to possession. (33 C. 
1015, 8 M.L.T. 377, Appr.\ 9 M.L.T. 264, Not 

0. VII— 93 


Possess/on— continued. 

2. — Adverse Possession— confmu^d. 

F .\ 7 M.I.A.;323. 23 M 37, D. ; W.R. 1664, 375. 
R.\ 14 M.I.A. 101. 4 C. 327, 12 C. 414, 14 M I 
A. 144. 2 M. 226. 25 A. 35. 2 N.W.P. 223.5 A. 1, 
R.) The mtecLSC in immoveable property which 
IS affected by adverse possession is the interest, 
and that interest only, which the person who 
was entitled tu immediate possession at the 
time the adverse possession began, bad at the 
time. A ciaiin to immoveable properiv will not 
cause time to run against the true owner un- 
less It is accomptuied by possession ; the term 
‘ adverse possession ’ clo irly implies that tbe 
person against whom adverse possession is 
exercised is a person who is entitled to demand 
po^f.esslon at the moment the adverse possession 
begins. Where such a per.sou basfho entire 
interest when the adverse possession begins, bo 
cannot, by afterwards transferring tbe whole in- 
terest, as by sale, or by transferring apvrt of 
tbe interest, as by mortgage, prevent the opera- 
tion of prescription upon thoeatiro interest, un- 
less he also interrupts the possession which is 
adverse. If. however, while still in possession 
he transfers a part of his interest, the transferee 
will not bo affected by the subsequent possession 
of a third party, if under his transfer he is not 
entitled to possession of the property. PauTHA- 
SAKATHY NaIKKN V. LAKSH.MANA NAICKEN, 

9 M.L.T. 399=21 M L J. 467. 

Mortgage of rent-fee plot— Resumption 
— Settlement as mortgagee — Redemption — Ad- 
verse possession . — Where the settlement of a re- 
sumed reul-freo plot belonging to the plaintiffs’ 
ancestors was made with ibe defendant in the 
character of mortgagee, the defendant’s posses- 
sion would not bo adverse to tbe plaintiffs, the 
mortgagors. RAM DIAL v. SHAH BazkhaN, 

1 Agra 15. 

(150) — Mortgage — Eguity of redemption. 
Capable of Oeituj subject of adverse possession — 
Limitation — Res judicata. — The owner of the 
property, of which plaintiff sought possession, 
had mortgaged It before bis death, leaving him 
surviving a daughter K. the mother of the plain- 
tiff, and a daughter-in-law N, the widow of a 
deceased adopted son. A decree was obtained 
on the mortgage against N and tbe mortgaged 
house in 1856. N thereon sold the house to 
one R who satisfied the mortgage. The pre- 
sent appellant (defendant) claimed through 
this R, whose right, title and interest were pur- 
chased by him at a Court-sale in execution of 
a decree. Plaintiff’s suit was held to bo barred 
by adverse possession. In 1856, N tho daugh- 
ter-in-law of the original mortgagor wa.s in 
possession of tho equity of redemption adverse- 
ly to bis rightful heirs. The Court of first ins- 
tance rightly hold that R having derived his 
possession fromN, his possession also continued 
to be adverse to that of the plaintiff from tho 
time of his purchase. There can be adverse 
possession of the equity of redemption as against 
tho true owner, and persons claiming under an 
adverse holder of the equity of redemption can 
protect themselves by such adverse possession. 
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2.— Adverse Possession — coniinued. 

Further, in this case, the lower appellate Court 
had held that the decision in the previous re- 
demption suit to which the original purchaser 
was a patty was res pidicata as against the de- 
fendant who claimed under such purchaser, but 
the High Court was of opinion that that view 
was not sustainable because the original pur- 
chaser was not a necessary party to that suit 
and was under no obligation to have made any 
defence therein. PUTTAPPA v. TIMMAJI, 14 
B. 176. [F., 6 C.W.N. 601 ; Ezvl, 27 B. 43, 

13 B. 51. 21 M. 153 = 8 M.L.J. 92. 5 Bom.L. 
R. 186; D., 21 B. 793, 25 M. 507.] 

(151) — Suif for possession — Plea of mortgage 
found to be invalid — Adverse possession . — In a 
suit for possession, defendant pleaded a mort- 
gage which was ^ound to be invalid. Held that, 
though it is possible that a bad title can be 
cured by long possession, it was not so in this 
case. KisHKN Singh v. THOOLA SINGH. 
2 P R. 1866. 

(152> — Mortgage by trespasser — Mortqaqee in 
possession tor over 12 years — Prescriptive title 
complete . — A, a trespasser in respect of a certain 
fixed rate bolding, mortgaged it to B in 1884. 
B remained in possession of the property ever 
since : Held, that the po.ssessiou of B was 
equivalent to the possession of his mortgagor, 
and as he had been in possession for over 12 
years, it must be held that A and B, bad acquir- 
ed a title by adverse possession. BENI Madho 
Singh v.debi Saran Dube. 10 Ind. Cas. 
345. 

(153) — Mortgage — Adverse possession of viort- 
gaged property — Purchaser at a sale %n execu- 
tion of a mortgage-decree, jiosition of. — Per 
Chamier, J. C. — Held, that the purchaser at a 
sale in execution of a mortgage-decree does not 
claim through or under the mortgagee. (22 
B. 945, 30 M. 507, 30 A. 379, i?.) Held, 

further, that ordinarily suob a purchaser 
acquires the interest of the mortgagor as at the 
date of the mortgage. If. however, the mort- 
gagee wasentitled to possession, but was kept out 
of possession by a IrMsp^isser for more than 12 
years, the interest of the trespasser will not be 
affeoted by a subsequent purchase at a sale in 
execution of a decree on the mortgage. Held, 
also, that, in the case of a simple mortgage 
when the mortgagee is not entitled to posses- 
sion, 12 years adverse possession against the 
mortgagor would extinguish the security as 
regards the property held adversely to the mort- 
gagor. Per Evans, A.J.O. — Held, that a per- 
son, who is iu possession of mortgagedproperty 
adversely to the mortgagor, can assert his title 
as against the mortgagee from the date on which 
the mortgagee was entitled to take action on his 
mortgage-deed by suing for possession or sale- 
PRATAP BAHADUR SlNGH v. MAHESHWAR 
BAKHSH Singh, 12 O.C 45iB.) = 2 Ind. Cas. 
57. 133 c. 1015. 7M.I.A. 323. W.R. 1864. 
375. 8 A. 86, 29 0. 618, 5 A. 1, 30 M. 426, 
16 W.R. P.O. 33, R . ) 
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(154) — By a mortgagor— Limitation Act (XV 
of 1877), sch. II, art, 144 — Mortgagor— MorU 
gagee in possessio7i —Alienation from the mort- 
gagee— Notice to mortgagor — Where a mortgagee 
in possession is dispossessed on grounds afiect- 
ing only his right the dispossession of the 
mortgagee does not imperil or call in question 
aoy right of the mortgagor, and the mortgagor 
is not concerned or entitled to insist on being 
immediately restored to posfession ; and the 
possession taken is not adverse to him and can- 
not cause time r.o run against him. To give 
the mortgagor a right to insist on immeiiate 
possession, there must be an unequivocal ouster 
preventing the possession of the mortgagor 
' from continuing altogether by leaving no room 
for doubt that the person taking possession 
does not profess to represent the mortgagor but 
to hold in spite of him. Possessioo must be iu 
some way or other ostensibly adverse before it 
can cause limitation to run, and when there 
is no actual deprivation of any right, there 
must be a manifest and known as.scrtion of a 
title incompatible with that of tho disseizee. 
The adverse possession of a right may be entirely 
distinct from the adverse possession of tangible 
immoveable property ; a right to siio m respect 
of the former arising possibly on open aod 
avowed assertion or manifestadverse exercise of 
such right ; while, the right to sue in respect of 
the possession can commeuce only when the 
possession itself (and not a mere claim to some 
minor right) becomes adverse to the rights of the 
person alleging title, which it cannot be as long 
as that person is not entitled to claim possession, 
Where there is no ouster or open or notorious 
act of taking possession, the person relying on 
his possession to defeat title, must show r.hat 
it was of such a nature, and involved the exer- 
cise of rights BO irrecoDcileabld with those 
claimable by tbe plaintiff, as to give Che plain- 
tifi occasion to dispute that possession (or in 
other words, that it was such as to give a cause 
of action or right to .sue for possession) throueb- 
out the twelve vears next preceding the suit. 
Where a plaintiff has been in possessioo, aud 
has been dispossessed, he must show possession 
aod dispossession within twelve years, but 
where there is no allegation of original popse-s- 
sion in tbe plaintiff lost by dispossessh'in or 
discontinuance of possession, then (be party 
relying ou adverse possession to displace a 
proved or admitted title must show such 
adverse possession to have commenced and 
continued from twelve years prior to suit- 
Tabub\I V. VENKATRAO. 4 Bora. t.R. 721 = 

27 B. 43. [R., 5 Bom. L.R. 186.] 

(155) — Limitation Acf, 1877, art. 144-^ 
Possession of usufructuary mortgagee — Suit for 
possession of immoveable property— Burden of 
proof .—Tho possession of a usufruciuary mort- 
gagee is tbe possession of all the persons who 
have the right of redemption, i.e., of the 
persona entitled to the estate. It is only wbeu, 
after redemption, possession is taken by some 
of the persons so entitled, that their possession 
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becomes ad^ecseas against the others. Where, 
therefore, some of the persons so encitled sued 
the others in possession for pirtition arid for 
the possession of their share, held th.*t the suit 
was not barred if brought within 12 years 
from the date on which the defendants 
redeemed and got possession of the property, 
[i?., 9 O.C. 91. j In a suit for the pos-sessioo 
of immoveable property, it is for the plaintiff 
to show, oy some prima facie evide«ice. that he 
has a subsisting title not extinguished by the 
operation of limitation, before the defendant 
can be called upon to sub?taiitiatc his plea of 
adverse possession. Inayak Huskn v. ALl 
HUSRN.,20A 182 = AWN, 1898. 19.(11 A. 
4:-{J. I I A. I9d. /i.) f/?.. U-B.K. 1897—1901, 

Vol. II. 461. 105 P.R. 1901.] 

(156) — UsHirticiuary mortgage satisfied from 

usufruct — Mortgagor entitled only to his share — 
Possessxonof whole by one co-mortgagor adverse 
to others. — When one of sever tl mortgagors re* 
deems a mortgage by payment of the mortgage 
money and takes possession of the property, ho 
steps into the shoes of the mortgagee as regards 
the shares of his co-mortgagors, and his posses- 
sion over those shares can only be regarded as 
the possession of a morigagee. Where, nowever, 
the mortgage is a usutructuary one and its 
amount satisfied out of the usufruct, each mort- 
gagor can claim frotn the mortgagee only his 
individual hhact, and acquires no right to Cakj 
possession of the shares of his co-mortgagors. 
Consequently, in such a evse. when one of the 
co-mortgagors gets possession of the entire pro- 
perty he holds the snares of tneo hers adverse- 
ly to them. GOHARDHAN V. SU.fAN, 16 A. 
234 = A.W.N. J894. 72. (7 A. 376 , F.} 

(157) — Deed of conveyance with undertaking 
to recovery ~ Lapse of period for re-paymtut — 
Person long in possession under deed, entitled 
to possession against hostile purchiser under 
frauiuleni saZe.— The plaintiff in ihiscasesued 
for declaration of title to land in his posseseion, 
the right to which was menaced by the pnr- 
chassrata sale in execution of a decree for 
debt, obtained by one member of bis vendor's 
family against another. Oti special appeal, it 
Was objeote'd that the transfer to tlie pLiotiff 
effected ouly a mortgage, and not an out- 
and-ont sale. It appeared, however, that the 
transfer to the plaint.lff was absolute, subject 
only to an undertaking to reoouvey on re-pay- 
ment within a period v> bich had lung elapsed, 
and It was held that, although the plaintiff’s 
vendor or his representative was entitled to re- 
deem, yet the plaintiff was also certainly entit- 
led to establish bis right to pos.session against a 
hostile intruder whose claims were based on a 
fraudulent sale. MUSSamUT TOMMUNNISSA 
V. MtJSS.aMUT NUJEEMR BANCO, 8 W.R. 340. 

(168)— 4s a bar to suit- — The property in 
suit «was mortgiged on the 25'b September 
1865. In 188i. the plaintiff, then a minor, 
sued for redemption of the property claiming 
to be entitled as the adopted son of the ' 
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mortgagor. The defendant then applied to be 
added as a party to the suit, inasmuch as he 
disputed the plaintiff’s adoption and his right 
to redeem : but his application was roj?cted 
on the 10th August 1882. On the 14th of the 
same month, the defendant redeemed the 
mortgage out of Court and went into posses- 
sion. The plaintiff’s suit was subsequently 
dismissed. The plaintiff attained his m-ijority 
in 1887. In 1901. he brought this suit to 
redeem and recover possession of his share in 
the property, as the adopted son of the 
mortgagor : Held, that the suit was barred by 
time, since the defendant from 1882 held the 
property adversely to the plaintiff. GVNESli 
V. VITHAL. 6 Bora. L.R. 312. 

(159) Partition^ Suit foi — of a 
mortgaged field from claim — Subsequent suit — 
Civ. Pro. Code (.4cf Vlll of 1«59). s. 7— 
Limitation — S'epnrnfton tn and separa- 

iionby partilxon.~l\\ 1861. the plaintiff brought 
a general partition suit to recover his share” of 
the family property in the possession of the 
first defendant, and omitted to ask for a field 
thon in the possession of a mortgagee. The 
fielJ was subsequently redeemed by tbe first 
defendant, who again mortgaged' it to the 
second defendant. Tbe p.aintifl then brought 
the pre.sent suit to recover his share in the 
field. The ficpt Court allowed tbe plaintiff's 
claim, but the District Judge in appe.al threw 
it out. on the ground that it was barred 
both by 8. 7 of the Civ. Pro. Code and 
by the law of limitation. Tbe Judge based 
the latter finding on cert iin allegations made 
by the plaintiff in the general partition suit 
and in another suit brought by him against 
tho first defendant and the then mortgagee of 
the field, from which allegations tho Judge 
inferred a separation between the plaintiff and 
the first defendant. Held, in special appeal 
that the claim was not barred by 8. 7 of 
the Civ. Pro. Code (Act VIII of 1859). 
because the mortgaged field was not available 
for an actual oartitiori at the time of the 
forioer suit. Held, also, that tbe .suit was 
not barred by limitation, because the possession 
of tbe first defendant or of his mortgagee, was 
not adverse to tho plaintiff, the alleged 
separation being only a separation in living 
and not one by partition. The point for 
decision in such cases is. whether the former 
suit was one in which the plaintiff might have 
recovered precisely what he seeks lo recover in 
the second, and where the former suit is one 
for an actual division of the propirty, the 
plaintiff need not ask for a declaration defining 
his right in property not then capable of 
division. NaRAYAN BABA.JI DarhOLKaR v. 

Pandurang Uamachandra Dabholkar 

12 B.H.C. 148. [F., 28 M. 608 ;/i.. 10 M.L.j’ 
141, 23 B. 597. 24 B. 128, 1 Bom. L.R. 620’ 

1 L.B.R. 7.] 

(160) — Adverse possession— Denial of jenm 
right, — The mere denial, by the mortgagee in 
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2,— Adverse Possession— coniinMed. 

possession, or by the representative of the 
mortgagee in possession, of the mortgagor’s 
right to the equity of redemption, is not. of 
itself, sufficient to convert such possession into 
adverse possession. MusSAD v. The COLLEC- 
TOK OF Mal.\BAR, 10 M. 189. [iJ., 21 M. 

153 = 8 M.L.J. 92. 27 B. 43.] 

(IGl)— U’/kier a mistake-iri'Coinmon — Posses- 
sion under a mistake common to all parties — 
Adverse character of possession.— On 2nd Octo- 
ber 1873, D, the widow of G, mortgaged with 
possession certain lands for Rs. 900 to defend- 
ant 1, husband of her daughter Rau. D died in 
1882. Plaintiffs, as heirs of O. then put forth 
a claim to the property mortgaged. The dispute 
terminated by the plaintiff’s executing a fresh 
mortgage on the 22nd June 1882, in favour of 
defendant 1 for Rs. SOO, the latter having remit- 
ted Ks. 100 in their favour. Rau was aware of 
thi.s m )rtgage and acquiesced in it. In 1889, 
however. Rau sold her equity of redemplion to 
defendant 2, who in his turn paid off defendant 
1 . Plaintiffs then brought a suit for redemption 
based on the mortgage dated the 22nd June 
1882:— that plaintiffs were entitled to 
redeem the property, since Rau’s claim to the 
equity of redemption had become barred. 
Tliough defendant I’s possession in its incep' 
tion was not by virtue of a right derived from 
the plaintiffs still his possession was from the 
22 nd June 1882 under colour of a right derived 
from the plaintiffs and so adverse to Rau and 
to her knowledge. The fact that defendant 1 
took possession under a mistake common 
to all as to Rau’s rights did not make the pos- 
session any the less adverse to Ran. PURSHO- 
TAM V. Sa(JAJI, 5 Bora. L. R. 674 = 28 B 
87. 

(1G2) — Adverse possession.— The more fact of 
certain weavers having been accustomed to 
stretch their weaving apparatus on the land of 
another does not of itself constitute such pos- 
session as can be considered adverse. But when 
the owners are resisted in taking possession for 
the statutory period, their right to recover it 
is barred. Devi DlTTA v. Ida, P.L.R. 1900, 

P' 142. 

(163) — fi^ads/iip of butchers. Hereditary office 
of— Right to inherit, Proof of— Adverse posses- 
sion.— Claim, to the hereditary office of the 
headship of the butchers in the town of 
Anmednaggur, dismissed, no satisfactory proof 
being shown of the right to inherit, and adverse 
possession of the office being bad for more than 
thirty years. BABUN WULLAD RA.TA KaTIK 
v. DaVOOD WULLAD NuNNOO. 2 M.I.A. 479 
= 1 Suther. 108 = 1 Sar. 221 = 6 W. R. P. C. 
10 . 

(164) — Decree in suit for ejectment against 
Mahomedan father — Execution and delivery of 
symbolical possession as against father binding 
on sons living ivith father — Continved possession 
by sons, if adverse— Civ, Pro. Code, 1877, s. 263. 

— A. a Mahomedan, Nvas the absolute owner of 
the house and land in dispute. A sold them to 
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2.— Adverse Possession— confinw^d. 

G, the plaintiff’s vendor. Plaintiff had suei? 
and obtained a decree for possession against A 
and G. in execution of which he was placed in 
formal possession on the Gth of April, 1880, by 
the Court’s officer under s. 263 of the Civ. Pro. 
Code of 1877, in the presence of A who made 
no objection. The present defendants were the 
sons of A who were living with him at the time 
of the execution proceedings and continued to 
do 80 even subsequent to his death. This suit 
to eject them was begun on the 4th April 1892 
and the question arose, whether it was barred- 
by limitation. The District Judge held that 
the proceedings by which plaintiff obtained pos- 
session from A did not affect the defendants, 
the SODS of A who were then living in the house, 
as they were not parties to the suit which re- 
sulted in the execution proceedings of the Gth 
April 1880. The High Court disagreed from 
the District Judge and held that the possession 
which the plaintiff obtained through Court from 
A operated as well against his sons and other 
dependents as against himself. The defendants 
living with their father had no independent 
juridical possession of the premises. The case 
would have been different if the sons had been 
in independent possession of any part of the 
premises. They would then have been in the 
position of their parties whom neither the 
decree nor the formal pos.session given under it 
could have affected. PANDHARINATH v. MAHA- 
BUBKHAN, 21 B. 98. 

(165)— Wakf — Well dedicated to public use 
looked after and managed founder's family — 
Proprietary right not lost after cessation of 
public use — Gift of some properly by descend- 
ants of founder under an unregistered deed— 
Evidence Act (/ of 1872), ss, 91, 110— Adniwii- 
bility of parol evidence to prove the factum of 
gift — Adverse possession — Revision— Material 
irregularity. — Where the property is dedicated 
to the Ufce of the public, but tbo family of the 
founder of wakf look after it, they do nob 
necessarily lose all rights to it, after its public 
use has completely ceased. Such property does 
not become res nullius which can be seized 
upon by any one minded do so, but reverts 
to tbe original proprietor, on the cessation of 
its use by the public. S. 91, Evidence Act, 
excludes only the terms of a contract, grant or 
disposition of property, which have been reduced 
to writing, being proved by oral evidence, but 
the fact of tbe contract can be proved orally. 

(24 W.R. 425, i^.) A defendant whose p^fses- 
sion has been due to wrongful seizure, must 
prove twelve years’ adverse possession. Plain- 
tiff’s previous possession gives him the right to 
recover from a trespasser, who has unlawfully 
evicted him within twelve years. (78 P.R. 1902, 

F,) Misapprehension of law, misapplication of 
legal principles, indeffniteness in some of tbe 
findings, and failure to consider tbe effect of 
prior peaceful possession as owner, amount to 
’’material irregularities,” justifying the inter- 
ference of tbe Chief Court on revision. Mere 
tying of cattle and occasional uses of an open. 
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2. — Adverse Possessioo —continued. 

ground are not act^ necessarily adverse to the 
owner; but if permauent occupation of any por- 
tion, to the exclusion of others for 1*2 years, is 
proved, a defend knt may he entitled to keep so 
much to himself. Bawa NARXiNGfR v. MlRAN 
Baksh, 4Ind. Gas. 314 = 18 P.W.R. 1909. 

fl66) — Adverse possession — Co-sharer — 
Muhammadan Law — Question of fact--Revision. 
— In a suit by a Mahoinmedau co-sharer, for 
possession of immoveable property, against a 
third person, who pleaded purchase from 
another co-sharer: Held, (1) that, having re- 
gard to the main allegation of the defence, 
which is, not that plaintiG and their mother 
never entered into possession, but that plaintiff’s 
another sold her share to the present petitioner 
— an allegation which has been held to b* not 
proved, there was good ground for presuming 
that the petitioner’s posses-^io’! was not adverse. 
(89 P.R. 1838, 30 P.K. 190», D.) The ques- 
tion whether an entry by one co-heir is an entry 
on behilf of all co-heirs or on behalf cf the 
■entering co-heir alone is a question ''f fact. 
PARID-UD DIN V. ALI HUSSAIN, 79 P.W R. 
1910 = 6 Ind. Gas. 1009, i97 P.R. 1890, 42 

P.R. 18S9, D. : 89 P.R. 1881, Diss.) 

(ir>7> village — O'^cupation by 

Government — Non-payment of rent — Adverse 
possession. — Tho occupation by (lovernmoQt of 
certain lands m a zimmiari village without 
payment of rent to any wne cannot be construed 
as possession adverse to the zimindar. DINO 

Nath Mookkrjre v. Brojo Coom vr Mul- 
LICK. 2S W.R. 102. 

(l67-a) — Landlord— Possession by Govern- 
ment — Non-payment of rent — LnnUation. — In 
a suit to recover a zamindary trom an inter- 
mediate holder, the cause of action does not 
arise until Government who are in possession 
of lands began paying rent to defendants, and 
tho possession of the Government without 
payment of rent could not be adverse to the 
plaintiff. When the Goverument never intend- 
ed to remain in possession without payment 
of rent, the onus is on the defendant to nrnve 
his title as intermediate holder. OiNO Nath 
MOOKR aiEE V. BROJO COOMAR MULLICK. 

29 W.R 102, Note. 

(1691 — Wrongful takvig Kossession of land by 
Government — Ijara from Government taken by 
true owner — Prescriptive title acquired by 
Government after twelve years — Lease. — Whore 
tho Government wrongfully took possession of 
certain land, and tho true owner took an ijara 
from Government and held it forever 12 years, 
the Governmonc was held to have acquired a 
prosoripcivo title to the land at the ena of the 
period of the lease. SECRETARY OR STATE 

FOR India v. krishnamoni Gupta, 29 C. . 
S18. P C =29 I. A. 104 = 6 C.W.N. 817 = 4 Bom. 
L.R. 837 = 8 Sap. 269. [i?".. 26 M. 410, 97 P.R. 
1902=121 P.L.R. 1909, 9 C W.N. Ill; R., 
27 B. 43 = 4 Bom. L.R. 721, 34 C. 753 = 5 
OL.J. 683 = 12 O.W.N. 193. 3 O.L.J. 316, 
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28 A. 760 = AW.N. 1906, 234 = 3 A.L.J. 
567. :35 0. 120 = 8 O.L.J. 245 =12 C.W.N. 
16, 7 O.L.J. 414 = 12 C.W.N. 273 = 3 M.L.T. 
212, 10 O.L.J. 527. 12 O.C. 45. 58.1 

llC9)~Enjoyme>i(—Acts of oivnership — 7'itie 
by prescription . — Where the acts of enjoyment 
proved are acts of ownership done adversely to 
the Crown, if the adverse possession extends 
to more than sixty year.s. a title by prescrip- 
tion will be acquired. SiVARUltRAM \NVA v. 
SECRETARY OF STATE FOR INDIA, 9 M, 285. 
[R.. 15 H. 315, 6 Bom. L R 864 ; D., 21 M. 
i69 = 8 M.L.J. 117.] 

(170)— ngairisf Government for recovery 
of a tank — Acts constituting adverse possession 
— Enjoyment of fruits and /lowers on the banks 
of the tank— Removal of silt from tank — Entry 
of tank xnSettlement Register as poramboke — 
Effect of "Burden of proof. --The mere enjoyment 
of fruits and flowers on the banks of a tank and 
of fishery in the tank for even thirty and forty 
years will not, a** against Government, indicate 
ownership as Government generally allows 
villagers such enjoyment in small villages, and 
the non-interfcreucc of Government \vn,h such 
enjoyment does notiniply a denial of ownership 
of Government or abandonment by Govern- 
ment of its ownership. {28 M. 2.57. 

The clearing of silt from a tank, and tho con- 
struction of masonry sluices in it by a per.son, 
and the pos'.ossion and enjoyment of the tank 
adversely to the Government for thirty or forty 
years, raise a pre°umplion of ownership in 
favour of that person, and shift on to Govern- 
ment the burden of showing a title, or that it 
was in possession at some time within sixty 
years prior to suit. If tke Government fails 
to prove that it was ever in possession of tho 
tank, the person’s possession should bo presum- 
ed to have continued for more than the statu- 
tory period and to have established a title by 
prescription. The mere entry of tho tank in tho 
Paimash and Settlement Registers as Govern- 
ment poramboke is ineufiiciont to prove that 
the tank is the property of Government. 

Venkatarama aiyah V. Thr Secretary 
OF State for India, 5 Ind Gas. 118 = 7 M. 
L.T. 139 = 20 M L.J. 74. (14 C. 740, R.) 

{17 \) —Land loithin 30 feet of Lahore City 
wall— Adverse possession — Rightof Government. 

— The Sikh Government considered iis<»l{ en- 
titled to turn out the inhabitants of houses 
within 30 feet of the Lihore City wall from tho 
site occupied by them. But the British Go- 
vernment which succeeded permitted tho occu- 
pier to remain in occupation. It was thus 
clear that the British Government introduced 
a new law so to speak, namely, that of adverse 
possession. Thus the occupier of a house who 
might at one time have been turood out by 
the Government, became possessed in a man- 
ner which can only be taken to be adverse, 
there being nothing to show that his posses- 
sion was permissive. With reference to ihe 
property in question in this suit, an order had 
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2.— Adverse Possession— coniinwed. 

been pissed in 1S55 by the then Deputy Com- 
missioner, which, properly construed, meant 
the Government had no right to the house as 
well as the site, and since then, no assertion 
had ever been made by Government of its 
rights to control the alienation of the land un- 
til the present suit was brought. Held that 
this showed that the occupier of the house 
occupied the land on the same footing as that 
upon which be held the house, namelv, ad- 
versely. The Secretary of State for 
India in Council v. sowaya Ram, 56 P.R. 
187 1 . 


U72) — Adverse possession bp Government of 

permanently-settUd estates.— ThQinct that the 
Governmeotcontinues to receive the full reve- 
nue from the proprietor of a permanently-settled 
estaieforthe entire estate, does not preclude 
the Government Irom claiming title by adverse 
possession in respect of any portion thereof. 

Kristo Mont Gupta v. the Secretary of 
STATE for India in Council, 3 C.W.N. 99. 


(17.3) Dishonesty in obtaining possession— 
Limitation— Government failing to take posses- 
ston t/Chur -Fordable river— Alluvial land- 
Rcq. XI of 1825. s. 4. — The law of limitation in 
this country being express, dishonesty in obtain- 
ing possession will not prevent the possessor 
from availing himself of tue provisions of that 
law. But the Iaw cannot relieve him from the 
charge of dishonesty. If the Government does 
not take possession of a chur or dispose of it 
for a year or so, aod during that time the 
channel between the island and the adjoining 
land becomes fordable, the right of Government 
to dispose of it would cease and it would become 
an increment to the tenure of the person holding 
the land most contiguous to it. KOWAR 

Forest Narain Roy v. Watson & Co., 6 
W.R. 283. [R.,9 W.R. 259 ; D., 6 B.L.R. 343 
= 14 W.R. 352. J 


{ll^)—Ekabhogam inirasidar — Adverse pos- 
session— Ownership of Government poramboke, 
—The true test, in determining whether an 
Ekabhogam mirasidar of a certain village has 
acquired title by adverse possession over Govern- 
ment poramboke land situated in that village, 
i.s whether the acts done by him were beyond 
the customary rights of a mirasidar. THE 

Secretary of state for India in Coun- 
cil V. Vadamalai PILLAI. 3 M.L.J. 231. 
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acts of po9.session have been done; for the posses- 
sion required must be adequate in continuity, 
lu publicity, and in extent to show that it is 

possession adverse to the competitor. (27 0. 943, 

i^.) The doctrine of constructive possession 
applies only in favour of a rightful owner and 
muj-c noi., as a rule, be extended in favour of a 
wrong-doer. whose possession must be confined 
/-?r- which he is actually in possession. 

(2/ C. 2-21 24 C. 256. R. (£• F- ; 29 C. 5L8. R.) 
Where land, which has been submerged, re- 
forms and is identified as having formed part 
even by accretinti of a particular estate, the 
^n^r of that estate* is entitled to it. ANANDA 
HaRI BASAK V. SECRETARY OF STATE FOR 

India in Council. 3 C.L.J 316. -2 I.a. 28 , 

14 B.L.R. 268. Appr.\ [R., 12 C.W.N, 127 = 
35 C. 961 = 6 C.L.J. 735.] 

( 176) Plea of adverse possession in the alter- 
native of a specific title.— is onen to a party 
to allege a specific title and in the alternative, 
a title by 12 years’ adverse possession. MAY 
ViNv. MaPu. 4 L.B.R. 238. (4 C. 699, i?*.) 
[R., 5 L.B.R. 82.J 

{Ilji—Qupstinn of fact — Title — Jurisdiction 
of District Judge in appeal. — Where the plain- 
tiff in a case claims title on the basis of adverse 
possession for more than twelve years, it was 
held that the question whether the possession 
alleged was of such a kind as to enable the 
plaintiff to acquire a title was a question of 
fact, .tnd that the District Judge bad juiisdic- 
tion to decide that quectiou in appeal on the 
evidence. MUTHUSAW.MY ASARI v. RAMA- 
SA\yyiY Iyengar, 3 M.L.T. 299. 

(I7d) — Adverse possession — Thirty years' pos- 
session — Proof of — Possession within OQ years by 
Crown — Onus of proof — Street — Dedication as 
highway — Proof- — Where a plaintiff has, by 30 
years’ possession, acquired a right to erect and 
retain certain pandals, the onus is shifted upon 
the Crown to show that it bad possession with- 
in 6C years. Even if the property in the sub- 
soil be in the temple, it is still possible that 
the streets are public streets, if they have been 
used by the public for the purpose of passing 
and re-passing, and that may be sufficient to 
raise the presumption of dedication of the street 
to the public for use as a highway. ALAGA- 
SINGA BHATTAR AYYAVARALANGARU V. 

Taluk Board, Rajamundry, 12 M.L T. 159 
= 16 Ind. Cas. 626. 


(176 ) — Acquisition of titlf' by adverse posses- 
sion not made in piaint — Question not raised 
in issues— Proof title by prescription — Construe- 
live possession. Doctrine of — Accretion . — Where 
no case of acquisition of title by adverse pos- 
session was made in the plaint, nor was the 
question raised directly or indireoty in any 
of the issues, the plaintiff ought not to be 
allowed to succeed upon such a case, which 
was not made in the plaint (8 C. 976, R.; 14 G. 
592, Cited.} To prove title to land by adverse 
possession, it is not sufficient to show thatsome 


(179 ) — Adverse possession, title by— Submerged 
land, possession during time it is out of water — 
Possession disturbed every peur.— Plaintiffs 
claimed possession of certain land which was 
submerged during part of a year and was in 
possession of defendants during the other part. 
The defendants pleaded adverse possession- 
Held, that, during the time the land was sub- 
merged, the constructive possession was in the 
rightful owner, and a title by adverse possee- 
sioD could not be acquired by a trespasser. 

Loknath V. Manobath Bah, 11 A.L.J. 66.^ 
(29 C. 618, Appl.) 
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(180) — Adverse possession— Possession of one 
co-heir in the absence of oOiers— WheUier 
adverse, — A co-heir, in the absence of the other 
co-heirs, got possession of certain property 
left by a deceased Muhammadan : Held, that 
the possession of such co- heir was not adverse 
to the others unless an adverse title was assert- 
ed. Chan’d Khan v. ali Khan, 15 Ind. 
Gas. 292. (U A. 193, i?.) 

(181) — Adverse possession — Limitation — En~ 
jopment of land for storing ivater— Evidence of 
title — Failure to assert right through Courts 
— Entry in Government registers, evidentiary 
value of— Orders of Survey Ojficors. — A Survey 
Officer’s orders, if wrong, should be set aside 
in a suit brought within the time fired by the 
Surveys and Boundaries Act. Effective occu- 
pation of land by a person for the statutory 
period and the non-assertion ol a claim of right 
to it by any one cl^e is both strong evidence 
of title in pursuance of which he first took 
possession and conclusive of his right to the 
land by prescription. It is enough for the 
person claiming the prescriptive rigut, even if 
ho proves tliar the only use no made of the land 
waf- to store water therein. An entry in the 
Government survey account and the Govern- 
ment plan IS strong evidence of title of the 
person in whose name the entry is made, only 
if it is accompanied ov substantial acts of cn- 
jovment. GOPALASWAMY CHETTY v. SE- 
CRETAllY OF STATE, 16 lod. Gaa. 955. 

(18'^) — Adverse possession — Plea of /imita- 
tion— Onus on plaintiff to prove that his suit is 
within lime — Auction-purchaser — c>y>nooltcal 
possession — Limitation to run from date of 
symbolical possession. — When a suit for posses- 
sion IS mot by a plea of adverse possession 
during the limitation period, the question of 
limitation becomes a question of title and the 
plaintifl must first, prtnia /aci«, furnish proof 
of subsisting title at the date of thocommuuce- 
menl of his suit, before the Jefendant is re- 
quired to establish bis adverse possession. (II 
A. 438=A.W.N. 18B9. 165, 20 A. 182. 28 A. 
760 =a.W N. 1906. 234=3 A.L J. 5G7. 2 A.L. 
J.G2=A.\V.N. 1905, li. Pel. on.) Where an 
auction-purchaser at a Court-sale has obtained 
symbolical possession, ho or his assigns may 
sue the judgment-debior for actual posses-<ion 
W’ithin 12 years from the date of obtaining such 
symbolical possession. MUSSAM.MAT BUNDAK 
V. Saresvati. 17 Ind. Gas. 518. i25 B. 275, 

25 B. 368, Pel,) 

(183) — Possession of mortgagee 7iol adverse— 
Mode of recording evidence — Supply of materials 
for repair of house, whether constitutes inter- 
ruption of possession. — Tbe possession of a 
mortgagee is not adverse. The evidence of 
each witness should be recorded separately and 
the evidence of a number of witnesses should 
not bo mixed up together on the same shoot. 
The fact that tne plaintiff supplied materials 
for tbe repair of a house does not constitute 
an interruption of defendant’s possession. 

Chiraoh Shah v. Ghusebta, 58 P.R. 1866. 
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(184) — Default m payment of revenue — Lease 
or farm of land — Lessee's possession if adverse 
to the previous holder. — Plaintiff was a defaul- 
ter unable to pay the Government revenue on 
his share and consequently bis puttee was leas- 
ed out to the defeuaant for 15 years, i.e., to 
the close of the settlement. In the order con- 
ferring tbe lease, the Collector rcooried. that, 
after the lapse of 15 years, plaintiff could recover 
and take possession of the puttee. Defendant 
also subsequently fell into arroar, and the puttee 
was leased out to another, but, after a time, 
was restored to the defendant. In tbe oresent 
suit for possession of land, defendant contended 
that since be obtained frrni Government tbe 
proprietary possession of the puttee, such 
possession wa.s adverse to tbe plaintiff and 
consequently the suit was barred. Held that 
there was no adverse possession against tbe 
plaintiff aud that he was entitled to recover. 
In tbe absence of any evidence that the plain- 
tiff, the ex-proprietor, during the fifteen years 
of his ejectment, committed any aot by which 
ho might have absolutely lo.'st his rights, and 
in the absence of a competent authority declar- 
ing such rights absolutely lost and confiscated 
to Government, the ex-proprietor, at the close 
of tbe prescribed period, has an indisputable 
right to come to the Government or to a Court 
and claim his rights ano his interests. SaRFA- 

' RAZ ALI v. ASID ALI. 63 P.R. 1875. [//., 41 

P.H. 1881. J 

(185) — Gt/f by Hindu widow — Suit for posses- 
sion by daughter — Limitation— Adverse posses- 
sion of donee. -In this case, the Courts below 
were held to bo wrong in having decided that 
tbe present suit was baried by limitation. 
The right of the plaintiff to sue aid not arise 
until tbe death of her mother, a widow bolding 
on a life-tenure. It was not competent to the 
defendant, who admittedly held by virtue of a 
gift from the mother, to plead that bispossession 
was adverse during her life tenure. Further, the 
donor was merely a tenant /or life and was 
incapable of conveying an interest larger than 
her own. MUSS\MAT JaI Devi v. SHIB 
Dayal, 15 P.R. 1879. [//.. 12b P.R. 1881. J 

(186) — Adverse possession — Mortgagee in 
possession — ^dnerse possession as regards mort- 
gagee, effect of, upon rights of mortgagor.— A 
mortgagor who ba.s transferred possession of 
tbe mortgaged land to the mortgagee, has no 
tight CO possession thereof until he has redeemed 
the mortgage. Hence the possession of a third 
party, though adverse as regards the mortgagee 
whom be has ousted, does not, when unaccom- 
panied by further acts of aggression upon the 
mortgagor’s rights, give any cause of action to 
tbe latter during the continuance of the mort- 
gage. and, therefore, the burden of proving that 
bis possession was adverse as against the mort- 
gagor no less than as against tbe mortgagee 
rests upon such third party. (18 B. 61, F.) 
Held, upon the facts of tbe case, that defend- 
ants had failed to prove that their poasesaioD 
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Possession — continued. 

2.— Adverse Possession— conimwed, 

was adverse as against the plaintifE-mortgagor. 

Khanu Mal V. Khan Muhammad. 6 P.R. 
1898. 

Of maliki and shamilat Und— -Plaintiff suing 
defendants for recovery of land of which their 
father and they themselves recorded as pro- 
prietors in 1868 and 1892— In 1863 pUintid’s 
fathers recorded as minors— Defendant entered 
as in possession on their behalf— No adverse 
possession bv defendAut— ABANDONMENT 
OF TENURE. 97 P.W.R. 1908. 


Possession — continued, 

2.— Adverse Possession — continued. 

Title setup against Crown — Exclusive pos- 
session within a statutory period — Acts done 
on particular tracts of land, when evidence of 
enjoyment of whole— See Mad. Act V OF 1882, 
s. 25. 9 Ind. Cas. 9. 

See U. P. ACT XVIII OP 1873, a. 93 (h), A. 
W.N. 1831, 107. 

See ALLUVION— Formation of Churs 
OR ISLANDS, 6 B.L-R. 261. Note=*13 W.R. 
366. 


Plaintiff's name not finding a place in the 
register at the first settlement is not sufTicient 
to prove adverse possession against or abandon- 
ment by him— See ABANDONMENT OF 
Tenure, 62 P.R. i890. 


Long absence does not impair rights of a 
CO sharer unless adverse title is set up— See 

Abandonment of Tenure. 8i P.R. i8S8. 

Common holding — Owner leaving his share 
in possession of co-sharer— Adverse possession, 
how established — See ABANDONMENT OF 
Tenure, 120 P.R. 1908 = 172 P.VV.K. 1908 = 
18 P.L.R. 1909 = 4 Ind. Cas. 912. 


See Absentee, 5 P.R, 1968. Rev., 7 P R 

1868, Rev., 32 P.R. 1868, 46 P.R. 1372 If 
P.R. 1873. 46 P.R. 1875. 21 P.R. 1876! 54 
P.R. 1876. 25 P.R. 1877. 


See Ben. Act XI of 1859, ss. 11, 13 54 
3 B.L.R. A.C. 446 = 12 W.R. 440. 

Sale of share — Purchaser’s right to eject 
person in adverse possession for over 12 years 
before sale— See Ben. ACTXE OF 1859. ss. 13 
54. 13 C.W.N. 407 = 1 Ind. Cas. 31. 

Limited interest in land may be acquired 

by— See Ben. ACT VIH oP 1885. 2 Ind. Cas. 
148 = UC.W.N. 68. 

See Ben. Act Vllf of 1885, ss. lOl. 102. 
Ch. X, 22 C. 244. 

Character of— See Ben. Acr XV OF 1891 
a. 4, 6 Ind. Cas. 392. 

Appointment by Collector, of one of several 
co-parceners to ofiSciate as patil— Presumption 
as to adverse possession— S^e BOM. ACT XI OP 
1843, 1 B. 533, Note. 

^ Can be successfully urged to defend posses- 
sion acquired under an alienation made in 
contravention of s, 3 of the Bhagdari Act, 1862 
—See BOM. ACT V OF 1862. s. 3, 10 Bom. 

L.R. 1129 = 33 B. 116. 

Plea of, cannot avail against the action 
taken by the Collector under s. 3 of the 
Bhagdaree and Narwadaree Act — See BOM. ACT 
V OP 1862 (Bhagdaree), 8.3 4 Bom. L.R. 797, 

6 Bom. L.R. 429 = 28 B. 399. 

See BOM. ACT V OP 1862, s. 3, 23 B. 710. 

See Bub. ACT II op 1876, s. 7, L.B.R. 
1893— 190«, 3. 

See C.P. ACT IX OF 1383, 2 C.P.L.R. 197. 


See ALLUVION — Land inundated .and 
Re-formed. 3 C. 796. P.C. = iC.L.R. 259. 

Assertion of absolute title by l»fo*tenant— 
Estoppel — See Benami TRANSACTIONS — 
General. 7 Ind. Cas. 218. 

Proof of title by olaintiff— Burden of proving 

— See Burden of proof— Possession and 

PROOF OF TITLE, 5 A. 345. F.B. 

See Burden of Proof— posssesion and 

PROOF of TITLE. 30 P.R. 1902. 

Mere non-payment of rent for twelve years 
without any denial of the landlord's right, 
how far constitutes — See CiV. Pro. CODE, 

I 1903. 8. 11. 16M.L.J. 35 = 29 M. 42. 

Suit between tenants in common for parti- 
tion — Exclusive possession of one tenant 
whether adverse possession —Limitation Act, 
XV of 1877. sch. II. arts. 142. 144— See CiV. 
Pro. Code, 1909. O. II. r. 2, 21 M. 153 = 8 

M.L.J. 92. 

See Claims to property attached. 18 
B. 260. 

See Common Land. 105 P.R. 1901. 

What amounts to, among co-owners— Non- 
receipt of profits— Effect— Sec Co-SHARERS— 
General, 9 ind. Cas. 425. 

Brother and sister — One heir managing pro- 
perty — Other heir minor — Whether — See CO- 

SHARERS— General. 10 ind. Cas. 413. 

By co-sharer — What amounts to — See Co- 
SHARERS -General, 73 P.W.R. 1912. 

See Co-SHARERS— General, 31 C. 970=9 
C.W.N. 32. 

Mahomedan co-owuers — One of them out of 
possession for twelve years — Co-ownor in posses- 
sion not recognising his title, effect of — Distinc- 
tion from Hindu co-ownersbip — See CO-SHA- 

RERs— E njoyment of property by co- 
sharers, 4 A.L.J. 473 = A.W.N. 1907, 195. 

Exclusive possession by one co-sharer in 
excess of his share— Right of other co-sbarera 
to recover possession — See Co-SHARERS— EN- 
JOYMENT OF PROPERTY BY CO-SHABEBS, 

14 C.P.L.R. 76. 

See Co-SHARERS— Enjoyment of pro- 
perty by CO-SHARERS, 13 C.P.L.R. 99, 6 

N.W.P. 122. 
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Possession — continued, 

2 —Ad verse Possession— conimued. 

Co-owner in symbolical possession — Exclusive 
possession by other co-charers, whether adverse 

— See Cosharers -Suit ry co-sharers, 4 

C.L.J. 254. 

By lambardar not adverse — See CO-SHARERS 
—Suit by co-sharers, 2 C P.L.R. i7i. 

See CO-SHARERS-MlSCELLAN*EOUS, 1 C.L. 
R. 155. 

01 gifted Drooerty— CUSTOMS— PUNJAB 
— ALIENATION. llO P.L.R. 1909 = 149 P.W.R. 
1909. 

Against nearest reversioner not adverse to 
remoter reversioner — Person having no immedi- 
ate right to possession— Whether possession can 
be adverse agairjst him— See CUSTOM— PUN- 
JAB— ALIENATION. 9 lad. Cas. 300, F,B. 

Possession by widow of pre-deceased son — 
Whether adverse)— 6’ee CUSTOMS— PUNJAB, 
INHERITANCE, lOi P.R. 1907. 

Of debutfcer property — Wh it amounts to — See 
Debutter Property, 14 O.W.N. 889, P.C.. 
7 A.L.J. 791 = 12 Bom L'.R. 032= 12 C.L J. 
110 = 8M.L T 145 = 20 M.L J. 624. 7 Ind. Cas. 
240. 37 C. 885. 

Of debutter land by mortgagee— See DEBUT- 
TER Property, 3 Ind. Cas. 98. 

See Deed— Construction of deeds, 16 
B. 172. 

Plea of, first taken in Court of appeal, 
whether allowable — See ESTOPPEL — ESTOP- 
PEL BY Judgment, 6 C.L J. G 21 . 

Title by, cannot bo acquired by lessee enter- 
ing into possession under tease, against lessor 
pending term of lease — Conditions for acquiring 
such possession — Mere non-payment uf rent 
whether creates adverse possession m lessee's 
favour— See EVIDENCE ACT, 1872, s. 90. 7 C. 
L.J. 615. 

See Evidence act, s. llO, li A. 438. 

See FISHERY, 3 C. 276=1 C.L.R. 592. 

See Grant- Construction. 12 H. 80. 

See Hereditary office, 12 B.H.C. 172. 

Necessity to prove — As against Government 
— Ste Hill, 28 M. 69. 

Parlakimidi Zeinindari under Court of Wards 
£or more than 60 years — Utilization by Collector 
and other Government' offioials o{ Zemindari 
iunds for improiing maliahs — Acquiescence of 
Government in such official acts under mistake 
— Whether possession of maliahs by Zemindari 
amounted to— 6’ee Hill Tracts, 9 C.W.N. 
^63. P C.-28 M. 130=1 C.L.J. 460. 

See Hindu Law— adoption, i3 b. I 6 O. 

See Hindu Law -Custom, 21 B. 1 10. 

Joint family — Possession of property by 
widow — Presumption — Adverse possession — See 
Hindu Law— Joint FAMILY, A.W.N. 1888, 
133. 


Possession — continued. 

2. — Adverse Possession — conlviued. 

One of two brothers in management and 
possession of entire property — Failure of the 
other to take possession of his share after 
requisition to do so--Claim whether barred as 
by adverse possession — See HINDU Law — 

Joint family. 11 B. 365. 

See Hindu Law— Joint family, 1 Agra 
162. 49 P.K- 1870. 

See Hindu Law -Maintenance. 29 C. 
664, P.c. =29 I. A. 132 = 6 C.W.N. 667. 

Against life- tenant — Possessory title — True 
owner HINDU Law— REVERSIONERS, 8 
A.L.J. 849. 

See Hindu L.aw- reversioners, 5 M.L 

J. 269 = 22 C. 446, P.C.=22 I. A. 25. 

Property acquired by a female by— Stridhan 
—See Hindu Law— Stridhanam. 7 a. L.J. 
153 = 5 Ind. Cas. 207 = 32 A. 1«9. 

Possession by transferee from widow under a 
compromise — Whether adverse- 5ee HINDU 
Law— Widow, 7 M.L.T. 340 = 20 M.L.J. 
204. 

Hindu Law— Female heir — Adverse posses- 
siou — Reversioner’s suit — Cause of action — 
Limitation— 5ee HINDU LAW— WIDOW, B.L. 

K. Sup. 1008, F.B. =9 W.R. 505. 

See Hindu Law— Widow. A.W.N. 1887, 
43, A.W.N. 1899. 95. 

See INAM, 9 M.L.J. Ml. 

Of after-acquired property by undischarged 
insolvent — See INSOLVENCY — PROI'EKTY 
ACQUIRED AFTER VESTING ORDER, 8 C. 
556=12 G.L.K. 253. 

Assertion of limited interest — Whether can 
lead to acquisition by adverse possession of an 
absolute title— Nee JURISDICTION OF RE- 
VENUE COURTS, 7 C.L.J. 499 = 12 O.W.N. 636 
= 35 C. 470. 

Suit by co-sbarer for profits against Jjam- 
bardac — See LaMBARDAR, 2 A.LJ. 107 = A. 
W.N. 1905, 36 = 27 A. 436. 

See Lambardar. a. W.N. I88i. 20. 

Physical possession — Abridgment of title — 
Adverse possession — See LANDLORD AND TEN- 
ANT-GENERAL, 10 Ind. Cas. 363. 

Houses as appurtenant to holdings- When 
possession will become adverse — See LAND- 
LORD AND TENANT— EJECTMENT, 3 A.L.J. 
619 = A.W.N. 1906. 243. 

Acquisition of limited interest by — See 

Landlord and tenant — Relationship 
OF landlord and tenant, 3 Ind. Cas. 
431. 

See Landlord and tenant— Tenant’s 
liability for rent, 2 Agra 25- 

See Landlord and tenant — tenant to 
KEEP holding distinct, 9 C.L.R. 347. 


C. VII— 94 
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Possession — coDtinued. 

2. — Adverse Posseesioo^ccniftnurd. 

Tenant erecting temporary structures — 
Effect — See LANDLORD AND TENANT — 

Miscellaneous, a ind. Cas. 708. 

Decree for possession against tenant and 
symbolical delivery thereunder — Continuance 
of tenant in possession, asserting permanent 
tenancy rights — Acquisition of permanent 
tenancy by adverse possession— See LANDLORD 

and tenant— Miscellaneous, 9 C.W.N. 

292. 

As giving rise to permanent tenure can be 

pleaded — See Landlord and tenant — 
Miscellaneous, 5 Bom. L.R. -274 = 27 B. 
515. 

See Landlord and tenant— Miscel- 
laneous. 10 B. 112, 16 C. 806. 

See Limitation— General, 2M.L.J. 210. 

Against mortgagor, effect of, on mortgagee 

—See Limitation— General, 10 C.W.N. 

904 = 33 0. 1015. 

Acquisition of limited interest by — See 

Limitation— General. 17 M.L.J. 469=3 

M.L.T. 187. 

See Limitation act- General, L.B.R. 
1872—1892, 51. 

Fishery right — Possession in exercise of com- 
mon right not adverse— See LIMITATION ACT, 
1908, 8. 26, 15 C.W.N. 972 = li ind. Cas. 180. 

Mortgage — Receipt of rent for over 12 years 
— See Limitation act, i908. s. 28, 7 M. 
26. 

Right to hold temple office with lands 
attached, whether can be acquired by— Sec 

Limitation act, iy08, s. 28. 21 M. 278. 

See Limitation act, 1908, s. 28. 18 B. 
507. 

See limitation ACT, 1908, s. 28, art. 138. 
A.W.N. 1887, 92. 

See limitation ACT, 1908, art. 14, 18 B. 
244. 

See Limitation act. 1908. art. 91, 27 C. 
156, P.C. = 26 I.A. 216 = 4 C.VLN. 274. 

See Limitation act, i 908, arts. 91, 144, 
17 B. 755. 

See Limitation act. 1908, art. 119, 43 
P.L.R. 1904 = 3 P.R. 1904. 

Tenants-in-common — Sharers under Ma- 
homedan Law— Possession of one tenant-iD- 
common not adverse in the absence of ouster, 
denial of title or abandonment — See LIMITA- 
TION ACT. 1908. arts. 123, 127, 6 N.L.K. 41 = 

2 lad. Cas. 15. 

Of profits alone without the office— Rights 
to beneficial enjoyment of property — Starting 
point— See LIMITATION ACT, 1908, art. 124. 
20 M.L.J. 781 = 8 Ind. Cas. 998. 

See Limitation act, 1908, art. 124, 6 B. 
487. 


Possess/o/j— continued. 

— 2.— Adverse Possessioo— continued. 

Suit for emoluments of office — Declaratory 
decree obtained during period of — Effect — See 
Limitation act, 1908, art. 124, 8 Ind. Cas. 
883=9 M.L.T. 171. 

See Limitation act, 1908, arts. 132, 144, 
1 B.L.R. S.N. 13 0. 

See Limitation act, 1908, arts. 132, 144, 
1 B.L.R. A.c. 114 = 10 W.R. 172. 

Independent trespassers — Adverse possession 
—Limitation — See LIMITATION ACT, 1908, 
arts. 137, 142. 144, 7 A.L.J. 1184. 

See Limitation act, 1909, art. 139, 25 M. 
507 = 12 M.L.J. 119. 

See Limitation act, 1908, arts. 139, 148, 

4 B.H.C. A.C. 155. 

Against an adoptive mother, bow far operative 
against an adopted son— See LIMITATION 
ACT, 1908, arts. 140 and 141, 2 Bom. L.R. 
411. 

See Limitation act, 1903, art. ill. 18 B. 
216. 

Against a reversioner, effect of, when com- 
plete against a Hindu widow, how far operative 
against the reversioner who is entitled to the 
estate— See LIMITATION ACT, 1908, art. 
141, 2 Bom. L.R. 106. 

See LIMITATION ACT, 1908, arts. 141, 142, 
79 P.R. 1898. 

By a grandmother against grandson, which 
is not adverse in its inception, does not be- 
come aaverse merely by registration of her 
will— Nee Limitation act, art. i4i, 3 Bom. 
L.R. 673. 

Possession adverse to the female adverse to 
the reversioner — See LIMITATION ACT, 1908, 
arts. 141. 142, 144, 41 P.R. 1903. 

Against Hindu reversioner— Suit by more 
remote reversioners ou death of such rever- 
sioner— Nee Limitation act. 1908, art. 144^ 
106 P.R. 1906 = 162 P.L.R. 1906. 

See Limitation act, 1908, art. 148, 
A.W.N. 1886, 152. 

Mahomedan widow in possession of property 
in lieu of dower— Loss of possession by widow 
— Adverse possession by stranger — See MAHO- 
MEDAN Law— Dower, a.W.N. 1908, 256=5 
A .L. J • 715* 

Mahomedan Law — Possessory lien for dower 
— Adverse possession — Nee MaHOMEDAN LAW 
—Dower, a.W.N. 1893, 103. 

See Mahomedan Law— Gift, a. W. N. 

1884, 296. 

See Mahomedan Law— Inheritance, a. 
W.N. 1884, 171. 

Wakf property — Acquisition of title by — See 
Mahomedan Law— Wakf, 7 A.L.J. 1095= 

8 Ind. Gas. 578. 
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Possess/o/i “-continued. 

2. — Adverse Possession— con/inwed. 

Office of Mutwalli— Adverse possession -Sec 
Mahouedan Law— Wakf, 3 Ind. Gas. 419= 
11 C.L.J. 304 = 14 CAV.N. 497 = 37 0. ‘.^63. 

Where the enjoyment of a person in posses- 
sion is not adverse to the owner of the property, 
the owner’s right will not be barred bv limita- 
tion— Sec Mahomedan Law— Wakf, 9 C.W. 

N. 6-25 = 2 A.L.J. 613=-2 C.L.J. 179 = 27 A. 
320 = 16 M.L.J. 261. 

Ste Malabar Law- joint Family, 14 

M. 33. 

6ee Malabar Law— Mortgage, lo M. 

189. 

See Mesne Profits— Mode of assess- 
ment, 6 W. K. 127, r.G.=2 M.l.A. 113. 

Against mortgagor — Suit by mortgagee — 
Limuation — See MORTGAGE— GENERAL, 9 
Ind. Gas. 990. 

Assertion of proprietary right by mortgagee, 
after fruitless toreciosure proceedings — Muta- 
tion in Revenue records in his favour — Whether 
be can start possession adverse to mortgagor — 

See Mortgagee— Foreclosure. 90 p.L.R. 

1908 = 65 P.R. 1908=113 P.W.K. 1908. 

See Mortgage- Foreclosure. 8B.L.R. 

104, P.G. = 16 W.K. P.G. 33 = 14 M.l.A. 144. 

Mortgagee’s possession not adverse to true 
owners See MORTGAGE — REDEMPTION, 4 
A.L.J. 787 = A.W.N. 1903, 1 = 3 M.L.T. 132. 

/Vs between mortgagor and morigaBee — What 
constitutes— ilec MORTGAGE— REDEMPTION, 
15 O.C. 39. 

Mortgagor and mortgagee — Possession of 
mortgagee when adverse — See MORTGAGE — 
Redemption, 9 C.W.N. 201 = 7 Bom. L.R. 1 
= 2 A.L.J. 71, P.C. = 1 G.L.J. 584=32 G. 296. 

See Mortgage— REDE iiPTiON. iCl P.R. 
1889, 71 P.R. 1900. 

Usufructuary mortgage— Ouster of mortgagees 
— h’ec Mortgage- Usufructuary, a.W.N. 
1908, 25 = 6 A.L.J. 85 = 3 M.L.T. 125 = 30 A. 
119. 

Mortgage— Sale of equity of redemption — 
Purchabo by mortgagee and possession whether 
amounts to adverse possession against true 
owner of tquity— 6‘ce MORTGAGE— MISCEL- 
LANEOUS, 21 B. 793. 

SecOuDH Settlement. 8 A.L.J. 132, P.c. 
= 9 M.L.r. 200=15 C.W.N. 273 = 21 M.L.J. 
109=13 Bom. L R. 75 = 9 Ind. Gas. 391 = 14 0. 

O. 95 = 33 A. 125 = 13 C.L.J. 63. 

Partition — Land allotted to minor — Adult 
member remaining in possession — Nature of 
possession- See PARTITION— GENERAL, 9 M. 
L.T. 387 = 9 Jnd. Caa. 605. 

Defendant not himself in possession — Pica 

otsee PARTITION— General, 5 Ind. Gas. 
325. 


/^ossess/ofi— continued. 

2. — Adverse Possession— confmued. 

Acts not necessarily amounting to — Rights 
of person in previous possession as against tres- 
passer— 5cc POSSESSION— ADVERSE POSSES- 
SION, 4 Ind. Gas. 314 = 18 P.W.K. 1909. 

Suit for possession on title by purchase— 
Title not proved — Title by adverse possesstou 
not being inferrible from plaint or i.^sue— Effect 

—See Possession— Suits for possession, 

4 M.L.T. 344. 

Suit for possession — Plaintiffs alleging that 
defendants were tenants of other than buit lands 
and that by trespass they coo suit land within 
12 years before suit — Defendant’s possession 
for more than 12 years proved — Puffed — See 

Possession — suits for possession, 8 C. 
L.J. 657. 

Possession in the first instance permissive, 
and not adverse — Adverse possession subse- 
quently set up — Burden of proof of — See POS- 
SESSION— SUITS FOR POSSESSION, 5 M.L.T. 
294 = 1 Ind. Gas. 806. 

Declaration of title based o'l — Claim based 
on adverse possession not sot up in t he plaint — 
Practice— PJoadlngs— See PRACTICE AND PRO- 
CEDURE, A.W.N. 1908, 277. 

See Mad. Reg. XXV of 1802, s. 8, 3 M.H. 
C. 6. 

Right to office of sbebaitmay be extinguished 
by— See RELIGIOUS ENDOWMENT, 3 Ind. 
Gas. 408 = 11 C.L.J. 2. 

Right to shebaitship — Acquired by more than 
12 years— See RELIGIOUS ENDOWMENT, 19 
C. 776. 

See Res JUDICATA— Parties, 1 C.L.R. 531. 

See Right of occupancy— acquisition 

OF RIGHT, 1 B.L.R. S.N. 25 A. 

Suit by landlord to resume occupancy right 
on the death of the widow of tenant — Plea of 
adverse po-^session by person clairniiJg through 
widow- See RIGHT OP OCCUPANCY — MIS- 
CELLANEOUS, 60 P. R. 1903 = 109 P.W.R. 
1908. 

Tenant’s possession when adverse— See S.VLE 
—General, 13 C.L.J. 660. 

Rights of successive holders of hereditary and 
impartible estates, whether may bo barred by 
—See Saranjam, 12 Bom. L.R. 208 = 6 Ind. 
Gas. 965 = 34 B.329. 

See faETTLEMENT— E ffect of Settle- 
ment, 1 Agra 231. 

Whether pica of title by, should bo allowed 
though not rai<»od in plaint — Test — See SUC- 
CESSION ACT, 1865, faS. 2, 231, 12 C.L.J. 459 = 

8 Ind. Gas. 41. 

Management of temple b? rotation among 
two branches of trustees— Discontinuance of 
possession by one branch — Adverse enjoyment 
by other-Extioction— See Temple, 27 M. 192. 
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Possession— continued. 

2 — Adverse Possession— 

Suit by mortgasee— Decree under s. 86 of 
the Transfer of Property Act (TV of 1882)— 
Decree directing payment within a certain time 
and in default foreclosure — Default by mort- 
gagor — Possession of mortgagee adverse — 
Second suit for redemption ba red — See TRANS- 
FER OP Property act, 1882, s. 86. 8 O.C. 
33. 

Of joint Hindu familv property— 5ee TRANS- 
FER OF Property act. 1832, s. 6, 9 O.C. 55 
B. 

See Transfer of Property Act. 1882, 
s. 123. 4 M.L.T. 327 = 19 M.L.J. 255 = 6 M.L. 
T. 166 = 3 Ind. Cas. 122. 

Trust-deed turning out to be invalid — Ad- 
verse possession by trustee as against cestui 
que frwst— Resulting trust in favour of settlor 
—Limitation— T rust. 13 Bom. L.R. 717. 

Decisive factor in determining— TRUST. 
M.W.N. 1912 445. 

Collection of rents by settlor — Whether 
adverse to trustees— See TRUST. 10 M.L.T. 44. 

Holder of missing person’s estate - Posses- 
sion— See Trust, 2 Agra 78. 

See Trust, 6 M.L.J. 270, 9 M-L.J. 93. 

See Trustee, 3 B.L.R.A.C. 409 = 12 W. 
R. 319. 

See Vendor and purchaser— Miscel- 
laneous, 1 Agra no. 

See Specific Relief act, 1877. s. 42, 
A.W.N, 1887. 103. 

3. — Eyidence of Possession and Title. 

(1) — Question of fact — Evidence. — When a 

witness says that a party is in possession, that, 
in point of law, is admissible evidence of the 
fact that such partj wa? in possession. Per 
Muter, J. — A bare statement of a witness that 
A.B. was in possession unaccompanied by any 
information as to his means of knowledge, or 
as to the materials upon which he came to that 
conclusion, would be, even if it were admissi- 
ble in law, evidence of a most unsatisfactory 
character. If the word * possession ’ is under- 
stood in the sense of actual occupation— a fact 
directly cognizable by the senses, — there can 
be no doubt that the statement would be 
admissible, but if the word js to be understood 
in the sense of what is called in legal phraseo- 
logy constructive mssession, the witness must 
be considered to have been speaking not of a 
fact direcoly within his knowledge but of a con- 
clusion based upon facts although the know- 
ledge of those facta might have been actually 
derived from sensation, the primary source 
of all our knowledge. MANIRAM DeB v. DEBI 
Charan Deb, 4 BL.R. F.B. 97=13 W.R. 
P.B, 42. [.F., 8 Bom. L.R. 19 = 1 M.L.T. 

63.] 

(2) — PossMWon— Afiared question of fact and 
law^ Statement by wiiruss as to possession . — 


Possession— continued. 

3- — Evidence of PossesBion and Title — ctd. 

A mere statement by a witness to the effect 
that a party ts in possession is no evidence of 
possession. The question of possession is a 
mixed question of fact and law, which it is for 
the Court to determine. The evidence produced 
on the point must give the various acts of 
ownership which go to constitute possession, so 
that the Court might arrive at its own conclu- 
sion. ISHAN CHUNDER BEHARA V. RAM 
LOCHU.N BEHARA. 9 W.R. 79. 

(3) — Possession — Proof — Occasional visiting 
and use of house prima facie evidence 
of poasession. — Where the question was 
whether the vendor of a house was in 
po.ssession of it within 12 years before the 
commencement of the suit, and it was shown 
that he bid, within the twelve years occasion- 
ally visited and made use of the house, held 
this was ample evidence of possession, unless 
it was shown that the party so claiming pos- 
session had come to thehonse in the capacity 
of a visitor, and not in bis own right. UNUNTO 

Ram Seal V. bro.to bullub Seal, 11 W. 

R. 136. 

{■i)— ‘Evidence not alluding to specific acts of 
ownership — Possession - — The High Court, in 
special appeal, held that evidence not alluding 
to specific acts of ownership, was not enough 
to prove possession. Jagabandhu DaS 
Gajendra Mahapatra v. Dinabandhu 
Das Gajendra Mahapatra, 2 B.L R. App. 
30 

{b)— ‘Suit for possession — Assertion of title by 
plaintiff in previous proceedings — No objection 
raised by defendant — Presumption - — In a dis- 
pute as to who was the owner of certain land, 
where the evidence in the case showed that, 
whenever the question of ownership of the suit 
land was raised in previous proceedings before 
the Revenue Authorities, the plaintiff success- 
fully asserted that it belonged to him, whereas 
the defendant, knowing that his title was not 
acknowledged, never raised any objection, held 
that the mere fact of the plaintiff failing to 
prove that he had taken any produce of the suit 
land did not show that the plaintiff was not 
in possession. BORDDO Nath MokoOR v. 
DUMOYUNTEE DEBIA, 19 W.R. 243. 

(6) —Miraedar's titles proof of— Long posses- 
sion. — The titles of mirasdars, both of those who 
once bad but have lost their sanads and of those 
who never bad such documents, may be proved 
by other evidence, and long possession i.o a 
strong element in such proof. A sanad is not 
indispensable to the proof of mirasi tenure. 
BaBAJI and NANAJI V. NARAYAN, 3 B. 340. 
[Appl. 18 B. 433; Cons., l Bom. L.R. 373; 

R-, 15 B. 647, 25 C. 896, 5 Bom. L.R. 186.] 

(7) — Survey records— Evidentiary value in 
suit for possession. — Where a person sues to re- 
cover possession of lands, the onus is upon him 
to show that he has been in possession and that 
he has a title in them. Certain alluvial lands 
were originally surveyed as appertaining to no 
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permanently settled estate in 1S63-18G4. The 
predecessor-in-title of the phiintifi, subsequent- 
ly in 1864, claimed them as appertiiinuig to 
his estate. No objections being raised by any 
one to his claim, the survey authorities admit- 
ted it, and corrected their record accordingly. 
The plaintiff, in 1876, sued for recovery of pos- 
session of the land. Held, that although, 
ordinarily, the fact of the land of a certain 
village being measured by the Revenue 
Authorities as appurtenant to a certain estate 
is prxma facte evidence of possession of that 
land at the time of the survey by the owner 
of such estate, and, in the absence of proof 
to the -contrary, the title would f *low the 
possession, yet, no presumption of possen&ion or 
of title could arise in favour of the plamtifi 
upon the survey proceedings of 1863. If no 
possession over followed it, the plaintiff would 
not be entitled to a decree. Ii, on the other 
hand, he wa.s able to prove posses.sion, it would 
bo for the Court to decide whether the plaintiff 
could establish a title on it, cither by reason of 
its being an accretion to Ins original est.ir.e. rr 
a reformation ol plaintifl’s lauds. KUssiiS- 
SUR ROY V. JOGGODISHURI. 7 C.L R. 269. 

(8) — Evidence — Undi'iturbed posstssiou — 
Registry in Government boo/cs. — Where the 
name of a person or his ancestor has always 
been entered in the Goverument books, and it 
is found that ho has always paid tbo Govern- 
ment assebsinont in respect of certain villages, 
though that may not bo evidence of title, it is 
very strong evidence of possession. I)EVA.JI 
GaYAGI V. GOUADHAI GoDhH.M. 2 B L.R. P. 
0.86 = 11 W.R.P.C. 35 2 Suth 208. 

17 W.R. 316: ll., 6 Bom. L.U. 956.] 

(9» — Evidence of possession — Collector's books. 
— The Collector’s books are intended only for tbo 
purposes of revenue ; they are evidence neither 
of title nor pobsession. P.\NDUUA.NG v. AN'ANT, 

6 Bom. L,R. 956. KIIAVaR 8ULTAN v. RUKllA 
SULTAN, 6 Bom. L.R. 98J. 

(10) — Chur lands — Suit for possession of — 
Evidence . — Whe re, ID a suit for possession of 
enur lands, plaintiff alleging bis possession for 
10 years and subsequent dispossession by 
Government, the lower Court decreed tho claim, 
relying on the strength of a map prepared by an 
Amin m another suit to which the defendant 
was no party, and rejecting the whole of tho 
ovidcuco which consisted of the Uopositions of 
Government oflicors, who, Iroin year to year 
wont to tbo laud, measured it. surrounded it by 
pillars and exercised other acts of possession, 
held that tbo lower Court was wrong in 
having decreed posso'^siou to tbo plaintiff. It 
was pointed out to the lower Court that tho 
decrees obtained by cither party to which tho 
other was no party, or the proceedings of the 
Hovouuo Authorities, should not be considered 
AS binding, but should bo treated as evidence to 
which the Court should give such weight as it 
thinks proper. Tho fact that tbo Government 
sent its public officers to the spot to have it 
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measured and surrounded with pillars is tho 
very best evidence of possession, whether tho 
land was chur or cultivable— Per 
(N.B.) —The ca.se was, accordingly, remanded 
for re-trial according to the above directions. 
Thk Collkctor op FURKEKDPORP V. 
Kallke Doss Hazrah, 17 W.R. 195. 

(11) — Possession, Suif for— Title— Evidence-' 
Government revenue, receipts for—Ecidintiary 
value . — In a suit for possession, if the plaintiff 
proves his possession for 30 years prior to the 
institution of the suit, he proves a title by pres- 
cription and is entitled to get from the Court 
a decree declaring his title to the suit property, 
notwitbsiaiidiog any title that the defendant 
might sot up to the contrary, however pood 
that title may be. The possession of receipts 
(or Government revenue is no proof or, at best, 
a very weak proof, of po^^session of property. 
L\lli:k SINGH V. Mussamut arit Kooer 
17 W.R. 490. 

(12) — Evidence — Possession — Disturbance — 
Receipt of rent . — Receipt of rent is good evi- 
cenco of po.ssession, but dees not necessarily 
follow in every case that a narty in possession 
has been disturb<:d, htcan.se he cannot prove 
that he has collected rentm resrect of a parti- 
cular portion of tbo property. RUDAR BindhOO 
I^IAIIANTEEV. MOHE.SH CHUNDER SEN 20 
W.R. 183. 

{13)— Non-payment of rent at any time, koto 
far proof of exemption pridected by limitation — 
Party claiming rent, burden of proof on — Per- 
missive holdings, Zemindar's rights not affected 
6i/. — Where the holding has been merely per- 
missive, It could not prejudice tue right of tho 
zemindar. The fact that no rout has ever been 
paid may bo prima facie strong proof of a de 
facto exerc'ption protected by limitation. The 
plaintiff claiming the land may ho able to satisfy 
the Court that her remedy was not affected 
by lapse of time and that tlio land was held for 
service duo and rendered to the zemindar. 
othorwi>;e by tho permission of the zemindar, 
but tho onf^s of proving tho above will always 
be upon the plaintiff. ALI HUX v. MUSUMAT 

Rool* Kooer, 2 N.W.P. 106. 

(M ) — Possessory suit— Rent decree — Evidence. 

— In a suit lor rent tiled against a registered 
tenant and another, a decree against tbo former 
is not binding evidence of possession in a 
subsequent suit for possession between them. 

Uurronath Bhuttach.\r.jee V. Rorert 
HAUNEV, 25 W.R. 23. 

(15) — Suit to set aside decree — Possession — 
Title— Court’s duty.—Whoto a plaintiff sues to 
set aside a decree and also co recover possession 
on the strength of his title, the que.stion of title 
must bo tried by tho Court. T.VRINEE CHURN 
MUSADDEE V. JAHAU ALI, 23 W R, 21. 

(16) — Act IV of 1840, decision in case under, 
no evidence respecting title — Issue regarding 
right to possession, proof of actual possession not 
necessary . — Tbo decision passed, in an Act IV 
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of 1840 case, cannot amount to any evidence of 
title one way or the oth^^r. A person subse- 
quently suing to get rid of such a decision and 
to establish his right must prove his title before 
he can put his opponent to proof of his. Also, 

where the question for trial is not possession 
but a right to possession, it is not necessary for 
the plaintiff to prove khas possession, since he 
may possibly have a perfectly good title though 
he might never had had anv possession. GUDA- 
DHUR KOONDOO v. RaM KOOXWAR BOSE 6 
W.R. 1S5. 

(1/)— LVror of liw — Judgment omitting to 
mention evidence^ Act IV of 1840— Possession— 
Presnmition n$to Plaintiff sued for p.-s- 

session on the allegation of previous posses>Jon 
and dispossession. Defendant denied that plain- 
tiff ever held the lands in suit at all, or was dis- 
possessed, and pleaded limitation. The lower 
appellate Court found, “on the whole of the evi- 
dtnce, the allegation of plaintiff as to disposses- 
sion. as stated in the plaint, proved. In special 
appeal, the defendant contenoed that ibelc wer 
Courts did not consider the plea of limitation in 
connection with a record of a case under Ac., IV 
of 1840. in which it w.-s found that a certain 
embankment was in the possession of the de- 
fendant. Held, that by the expression “ on the 
whole evidence ” it should be judicially presum- 
ed that any and all evidence adduced by the 
defendant was fully considered and that there 
was not any error of law in the lower appellate 
Court not specifically mentioning and dwelling 
upon the fact in the Act IV record, that a cer- 
tain embankment was in the possession of the 
defendant. Possession though not long would 
be sufficient to raise a presumptioo of title. 
PURANCHUNDER MOOKBRJEE v. PROTAP 
NARAIN PAUL. 9 W.R. 120- 

(18) — Decree for rent. — A dec'^ee for rent is no 
proof of actual po8>e>sioti. abDOOL ALI v. 
ABDUL Ruhman. 21 W.R. 429. 

{19)^Itegistration under the Act — Evidence 
insuit for posbession~-Quaire.—\\h(itht:t, in a 
euit founded upon po-seession alone, or in 
which the relief sought depends solely upem 
possession, such registration ought net to be 
treated as prxma facie evi-lence of actual oosses- 
sion at the dale when th^ registration was 
effected? Ram Bushan Mahto V. JUBLI 
Mahto, 8 C. 853. lExpl, 9 C. 431 ; R., 23 
C. 87, P.B.] 

<20) — Evidence — Hecital in decree between 
other parties— Possession by tenant. — k recital 
in a decree in a suit not between the p.^rties to 
the present suit, or those under whom thev 
claim, cannot be evidence to bind the defend- 
ants in the present suit. Po-isession by a 
tenant does not in itself lead to any inference 
as to the character of the tenure ; the fact of 
bis having occupied the land and paid rent for 
12 years and even for 20 years being equally 
consisfeot with his being a tenant-at-will, a 
farmer or a mokurrureedar. Shiu DATAL 
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Puri v. Thakur Mahabir Prasad. 2 B.L.R. 

o ??' 3 B.L.R.A.C, 

^ 211; D., 

11 W.R. 465.] 

(21) — Evidence of Presumption.— Pos- 

session is evidence of title, and is primarily 
exclusive. It is for him who impugns the 
exclusive title to show that the possession 
origiuated in some way which has preserved 
his own right, otherwise one must attribute a 
legal origin and the usual incidents to actual, 
continued and peaceable enjoyment. Basapa 
V. Basapa. 2 Bom. L.R. 410. 

(22) Possp.^sion, Effect of. inrelation to title — 

Conveyance. Evidentiary valueof.—?ossess\oQ\5 

a good title as against everybody who fails to 
prove oue oetter. Hence, a person not in pos- 
session. cannot, without proof of title, turn 
another even though he may have no title, out 
of possession. Mere production ofa convevance 
will be of no avail. GEORGE OlahkE v. 

Bindabun Chunder Sircar. W.R. F.B. 20 
= Mar8h. 75 = 1 lod. Jur. O.S. 97 = 1 Hay 137. 

(23> — Title by possession — Effect — Possession 
•s a good tide against everv one who cannot 
prove a better title. SOODUKHINA CHOW- 
DHRAINv. Ra.T MOHUN BOSE. 11 W R. 350. 

— Possession— Title— Proof of titU.—U, in 
a suit for possession oti the ground of trespass, 
the plaintiff fiils to Drove that the trespass 
alleged is true and tha' the defendant’s posses* 
siou commenced in wrong, be can succeed ooly 
on proving a distinctly superior title ARU- 
MUOAAf CHETTY v. PERRIYANNAN SERVAI. 

25 W.R. 81. P.C, 

(25) — Ownership — Value of possession . — To 
recover possession a plaintiff must show a better 
right in himself to possession than is in the 
deft-ndant. He may. within tbe period pre- 
scribed by the Limication Act, show ihat. in a 
case where beis dispoese«sed, either by establish- 
ing title or by showing a prior legal possession 
entitling him to be restored to the same. Pos- 
session is prima facie proof of owoer-ihip : ic is 
80 because it is the sum of acts of ownership. 
This applies both to prior and to present pos- 
session. Pos.session has a two fold value: it is 
evidence of ownership, and is itself the found- 
ation of a right to oossession. HaRI v. 
Dho.n'DI. 8 Bom. L.R. 96- 

(26) — Possessioa a good defence against a 
mere wrong-doer. — Pos-essioo oeaceably held 
entitles a per.son to reover without further 
proof of title as against a mere wrong-doer. BAI 
PataN' V. EmaD, 3 Bora. L. R 246. 

(27) — proof of title — Presumotion in favour 
of the man i*i possession. — Pos.-e^s'oo is in 
itself title in tbe absence of proof displacing tbe 
presumption that arises from posseisioa. Tbe 
man lu possession starts with thi.s presumptioo 
in bis favour, aod tbe maxim presumiiur retro 
applies : and it is, therefore, for the other side 
to show, not only that the former’s possessioa 
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is not evidence of his title, but that the latter 
has a superior title. Bhagwan Sing v. The 
SECRETARY OF State, lO Bom. L R. 571. 

(28) — Prior possession — Prool of tUle—Speci- 
fic Relief Act, s. 9.— Possession in the absence 
of proof to the contrary is prima facie evidence 
of title. Prior possession is a ground oq which 
as prtvia facie evidence of title, a plaintiff may ' 
recover possession in the absence of title set up 
oy the defendant even though his suit does not ' 
fall within s. 9 of the Specific Relief Act. But 
it must bo found not only that the pUintiff’s 
prior possession was wiihin 12 years of suit, 
out also that it was a juridical possession of the I 
property claimed. Ii the pos-ie>sioo is joint, it I 
cannot be held juridical possession of tlio | 
whole as ag.iinst toe person with wbora it is | 
jointly hidd. All that can be recovered on such ! 
joint po.'sessiou will be j jin . possession and not | 
exclusive pos.session ; for as against the joint 
possessor the prior enjoyment would be , 
prinia facie evidence of title. RajAR.UI v. 

Nanchand. 5 Bom L.R.225. 


(29) — Title — Dispossession — IVronq-doer — 
iSwt/ tn recover possession — Specific Relief Act 
(I of 1877), s. 9. — A pliiinliff who proves that 
while in peaceable posseision he was disposses- 
sed by the dclend itit wrongfully is em uled to 
recover because hispreviou? possession is tanta- 
mount to his title as agauist a wrong-doer. A 
person m possession has a good title ss agiin.^t 
every stranger, and one who dispossesses him. 
having no title in himfclf is a wrong-doer and 
cannot defend hun-'Clf by showing that th« 
title IS in some third person. In such cases 
proof of previous possession is, without more, 
evidence of the plaintiff’s title to recover from 
the defendants who are proved to be wrong- 
doers. Tnero is a difference between such a 
suit and d suit under s 9 of the Specific Relief 
Act, 1077. In the former, the Court awards 
the claim only when it finds mat the plaintiff 
bad peaceable possession, before dispos-tessinn 
Hnu that the defendant has no title and is a 
wrong d lor, ibe plaintiff’s previous possession 
being in law sufficient proof of his title ; in the 
latter, the Court can only go into the question 
of dispossession within six months bclure suit 
and cannoteuquiro into the defendant’s title. 
AIJ V PacHURIBI, 5 Bom. L R. 264. 


I 

I 

I 


(30) — Acquisitif^n of possession. — For the 
purpose of going into posaessmn of land, it iR 
not necessary to walk ov.'r the whole of it ; 
but it Is enough where the lands are connected 
geographically to go on to one piccu of the Uod 
in the name of 'ho whole HaNXIANT.V v. MIR 

A.imodin, 6 Bora. L.R. 1104. 

(31) — Nuzool land — Houses and shops — Non- 
(insertion of ftroprietary rights by Oovtsrnrnent — 
Local agency — Summary proceeding— 'Legality 
of —Regular sui/.— Plaintiff had been in posses- 
sion aud enjoyment of two houses and ten | 
shops (which were erected by his ancestor) for ' 


very many years from time previous to 1841 
wichout any rent being demanded by Govecn- 
ment and without anv recognition whatsoever 
of rights either of the Government or of the 
public in the houses or the land on which thev 
stood, at any time previous to 1865. The 
Revenue officials fixed certain sums of money 
I as the prices of the houses, on the ground that 
thev belonged bo the nuzool fund, and issued 
a notice to the effect that if the price be not 
psid within ik month, the houses would be sold 
Hf'/d that the order can have no legal operation 
to the prejudice of the plaintiff, and that the 
Revenue Authoncie-; ought to obtain from the 
Civil Courts an aJj i licition of those rights to 
the proijorty hf-f ire proceeding surnrnirilv. 

Collector ok Bareilly v. Ghasee Ram. 
1 Agra 260 

(321 — Suit for redeyyiption— Defendant plead- 
ing possession under sah—Lnyig possession — 
Burden of proof . — In a suit fir redemption of 
a mortgage, the plaintiff alleged in his plaint 
tb.ic a stale claim of upwards of 30 v»jars, 
S'anding was l.itely purchased hy the deforjd- 
ants from one of the sons of the original 
mortgagors. I'he di'fon lants denied the mort- 
gage insisting that the transaction was one of 
sale and that, possoysron was held by them 
under a .sale-defd which had been lost in 1857 
'iuri«ig the mutiny, and that in the C illector's 
papers their names only appeared, Held tliat 
it was incumbent on the pUintiff who sought to 
disturb a possession of more than 30 years’ 
duration, to show his title to do this and to 
prove that this possession was referable to a 
mortgage title and not to a title by purchase. 
Uointerruntod possession for a long period of 
time is sufficient prima f trie proof of title It is 
of the utmost cjn.sequenco in Indii that the 
•security which long p'-^-e-sion affords should 
not be weakened RacjHOO Nath Rai v. 
CHUNDOO LALL, 2 Agra 395. 

(33) — Suit for possession of property — 
Twelve years' poss->ssion — Title. — In a suit to 
recover possession of land, anterior possession 
for 12 years ('f the land mjuglit to ho recovered 
does not dispense with the necessity which lies 
on the pUintiff to prove hiR title to iho pro- 
perty. He is not on that fact alone entitled 
to bo re-placed in possession of the property 
without regard to afiy right v/hich mav be 
alleged bv’tbe defenoniit. Lakhi Kamar v. 
Ram Dutt Chowdhry. 3 B.L.R. App. 44. 

{M) — Suit for possession — Plea of joint posses- 
sion— Liyyiitation — Long possession — Title — 
Evidence.— In a Ruit, for confirmation of titlo 
and possession, (he defendants pleaded that they 
were also jointly in possession with : he plain- 
tiffs, but failed to prow this allocation of joint 
possession. Held that the defendants could not 
then plead limitation. In a suit lor confirmation 
of title and possession of certain property which 
was admittedly acquired about a century ago 
and of which the defendant claimed to be in 
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joint possession, the plaintiff cannot be reason- 
ably expected to prove the specific source Irom 
which the acquisition was made. The question 
of possession is the only material point in the 
case. Long possession is not only evidence of 
title, but in a case of this sort, it is a good and 
valid title by itself. RUNG Lall Misser 

V. Kaghoobur Singh, 9 W.R. i69. [D., 11 

W. R. 550.] 

(35) — Possession — Presuviption. — The only 
presumption wnich a Judge, as a matter of law 
IS absolutely bound to make in lavour of a per- 
son m poaSRSsiou, IS that he is in lawful posses- 
sion, for any purpose beyond this, possession is 
only evidence to be taken conjointly with the 
other evidence (if any) by which it is sought to 
establish or impugn the title. SELAil SHEIKH 
V. Baiuuonath Ghatak, 3 B.L.R.A.C. 3i2 = 
12 W.R. 217. [R., 'J b.H.C. 121. J 

(3G) — Possession and dispossession ^Proof of 
title, onus of — ActX of 1850 — Prescription or 
title by right of occupancy.— Possession is evi- 
dence of title, and if a plaintiff proves that he 
had possession, and that that possession has 
been forcioly disturbed by another person 
against his consent and without the intoeven* 
tioQ of a Court of law, he will have made out 
a prima facte title which it would be upon that 
otner person to rebut. (9 W.R. 602, Appl.) A 
persju who bad obtained certain laud oy pur- 
chase from a zemindar subsequently confirm- 
ed by a potiah was dispossessed by the defend- 
ant claiming under a lease from the same land- 
lord. She sued for recovery of possession, and 
the Court of first instance decreed her claim. 
But the lower appellate Court, holding that tue 
pottah wa.s nut proved by the plaintiff, refused 
to go into the question of possession and dis- 
missed the suit, held that, even aamitting 
for the sake of argument that the plaintiff had 
failed in proving the genuineness of the pottah 
propounded by her, it would have been still 
necessary tor the lower appellate Court to en- 
quire whether the plaintiff, or the party 
through whom she claimed, had been in pos- 
session of the property in dispute for such a 
length of time as would have bean sufficient to 
create a title by prescription iu her favour, or, 
at any rate, a title of occupancy under the pro- 
visions of Act X of 1859. AYESHA BEEBEE 
V. KaNHVA MOLLAH, 12 W.R. 146. 

(37) — Act XIV of 1859, 5. 15 — Possessory 
action — Burden of proof . — A party failing in a 
possessory action under s. 15, Act XIV of 1859, 

IS bound to prove his title, even though he may 
have been in possession for three or lour years 
previously. JHOOMUCK LALL SHAHA V, 
JAMES Burrell, 21 W.R. 52. 

(38) — Act XIV of 1859, s. 15— Scope and 
object — Dtsposscsston by wrongful act. — S. 15 of 
Act XIV of 1859 does not in any way affect the 
general law on matters to which it relates. It 
was intended by that section solely to give a 
special remedy for a particular kind of griev- 
ance. Were it not for the advantages given 
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by that Act, it might happen that a person in 
undisturbed possession of landed property 
might be turned out by a stranger, and might 
not be able to get it back again without invok- 
ing the assistance of a Court of Law ; but if he 
did come into Court for the purpose of seeking 
to recover possession, the burden would be 
placed upon him to prove a prima facie title 
before the defendant can be called upon to say 
anything in defence of his own case. KALEE 

Chunder Seinv. addoo Shaikh. 9 W.R. 
602. [R., 19 C. 544. E.B.;/)., 11 W.R. 550.1 

(39) — Suit to recover pos.‘?«ssioH of brama- 
far land — Act XIV of 1859, s. 15.— Where 
the plaintiffs sued to recover possession 
of certain bramatar lands by declaration 
of their title by purchase to those lands and 
for reversal of an order passed under s. 15^ 
Act XIV of 1859 (by virtue of which the defend- 
ant dispossessed them of the same), that, 
though the plaintiffs failed to prove, their title- 
deeds, their title was yet sufficiently established 
by oral evidence of long possession prior to their 
dispossession by the defendant. RAMCHANDRA 

Chowdhbi V. Bra.ianath Sarma, 3 B.L.R. 
App. 109. 

(40) — Zemindar not competent to restrain 

persons of his officers — Ejectment of oficers 
from houses — Onus of proof of title on zemin- 
dar, — A zemindar has no right to restrain the 
persons of his officers in case be thinks proper 
so to do, and the Court should hold him liable 
to more than merely nominal damages for such 
restraint in order to impress upon him the in- 
justice of proceeding upon any supposed custom 
10 the contrary. Where anofficer of the zemin- 
dar has had long possession of, and lived in, a 
house appropriated to him according to the 
customs and usages in the East Indies, the 
Court can justly draw the inference from such 
possession that that is evidence of title. In 
the absence of any proof of the existence of a 
good title to the contrary in the zemindar, the 
title of his officer inferred from long possession 
should prevail. Rajau Pedda VencaTAPPA 
Naidoo Bahadur v. aroov.vla roodbapa 
Naidoo, 6 W.R. P.C. 13 = 2 M I A. 504 = 1 
Suther 112 = 1 Sar.224. [F., 9 W.R, 71 ; D., 

8 W.R. 370.] 

(41) — Person »n possession, right of, to con- 
tinue — Duty of opponent to disclose better title . — 

In this case, defendant was admittedly in pos- 
session and plaintiff who sought to oust him 
from possession was bound to prove a better 
title. The title produced by the plaintiff was 
his decree and if this be impugned by the de- 
fendant and proved to be collusive, the defend- 
ant, however bad his own title might bo, would 
beeentitled to remain in possession until some 
one disclosed a better title than be. It would 
be no answer to defendant’s allegation of fraud 
to show that be was himself in no better posi- 
tion, because he, being in possession of the 
thing sought to be recovered, was, for the time, 
master of the situation, and could only he 
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ejected on the strength of his assaiUtits’ title, 
and not on account of the weakness of his own 

right GopKE Nath Doss v. dvanidhee 
SOONDUUA MohapatTUR. 7 W.R. 485. 

(42)— Suit for damages for valiu of fruits, etc., 
taken by a wrong-doer from a garden, maintain- 
ability o/— Possession and title, proof o/.— Where 
a person brought a suit to recover the vvlue of 
fruits and other crops taken away wrotjgfully, 
from the garden in his possession, by the defend- 
anis, held, that the plamtifi would be entitled 
to a decree for damages without proof of litlc, if 
it was found first, that he had been in po-sission 
from before and uo to the date of the iustiiution 
of the suit, and secondly, that the defendants 
had failed to make out a better title to the 
garden than the plaintifl. So, in this case, the 
plaintiff will be entitled to a decree, unless the 
defendants mike out a better title ; title need 
not be proved by the plaintiff. LeI’ SINOH 
KHASIA V. NIMAU KHASIA, 21 C 244. 

(13) — Settlement — Tjong possession. — Long 
possession itself does not give a title to s.-ttle- 
moDt, if the parties asking f)r the settljoiont 
do not comply with tbo rtquireinents of the 

law. Golak Chandra Chowdhry v. '.ki.i 
MOLEAH, 8 B.L R. 528. Note =11 W. R. 378. 

(44) — 6 'uif to recover possession of immoveable 
property — Ti'le and possession — A plaintiti 
cannot ordinarily succeed in a suit to recover 
possession of immoveable property, merely by 
showing that the title to tbo property tj which 
the def indant is in possession has accrued to 
him. Where a plaintiff seeks to recover pos- 
session upon a title recently acquired by him, 
it is nob an invariable rule that ho should prove 
the origin of his voudor’s title and the docu- 
ments on which it is founded ; it is quite sufli- 
cionb for him to give proof of long possession 
on the part of his vendor. Though p)S 8 ossion 
alone could nut be conclusive evidence of title, 
nor does it constitute title, still, long and 
undisturbed possa.ssion of the vendor, when 
positive evidence of title cannot be had, might 
in many cases bo sufficient to constitute proof 
of title. JOYKISHEN MOOKER.JEB V. KA.JKIS- 
HEN Mookerjee. 12 W. R. 313. 

(45) — hre-emption — Long possession — Sale- 
deed set aside in jlrst Court — Appeal — Result 
nof known — Mutiny —DeUriiction of records . — 
The plaintiff claimed a right of pre-emption as 
sufee shurikh or partner in an estate purchased 
in 1863, The defendant alleged that the deed 
of 1853 was set aside, in a suit founded thereon 
brought by the plaintiff in 1865. This was 
admitted by the plaintiff, but ho stated that 
the decree was reversed in appeal. Of thij, 
there was no evidence, but it appeared that an 
appeal was preferred against that decision. 
The result of the appeal could not be known, 
inasmuch aa tbo records of that time wore 
burnt during the mutiny. The first Court 
gave him a decree on the ground of long posses- 
sion as propriolor. The lower appellate Court 

C. VII— 96 
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reversed the decision on the ground that as the 
plaintifl s claim for pre-emption must stand 
or fall with the deed of 1853, aud as this had 
been admittedly set aside by a decision in (bo 
MunsiS’s Court in 1855, it was upon the 
plaintifl to show that that decision was reversed 
on appeal and as he failed to do so, it was un- 
necessary to enter into the question of his 
posse^^iou. Held, that under the circum- 
stances of the case, tbo plaintifl was entitled to 
a decree on proof of long possession as pro- 
prietor. TUFANI blNGH V. MUSSAMAT DUR- 
GABAN. 4 B L, R. App. 21, 

(4G) Suit for rent — Adverse possession— 
ilalMionshu) oj landlord and tenant, non^exis- 
tence of Limitation. — Where there has been 
no occupation by the defendant as tenant to 
and under the title of the plaintifl as landlord 
but an occupation by the defendant adverse 
and hostile to the title of the plaintiff in the 
lands in question ; Held, that under such 
circumstances the plaintiffs suit for rent was 
I barred by tbo law of limitation. Kihpa 
Shunkuu v. Pal Pandev, l Agra Rev. 47. 

(47) Purchise by a person for himself and 
as agent of another — Pos-^ession with other subse- 
quent to purchase — I'mdvu] as title, — Tiio 
quo'Jtion in this case was whether the property 
in suit was purcha.sed by one W for himself or 
as agent and on l)ehnlf of the plaintiff The 
lower Courts found that W was the plaintiff’s 
agent, that subsequent bo fhe purchaso by W, 
plaintifl got po?sesbioti and retained it for 
several years, and on such evidence of posso.s- 
eion. the title was decided to bo with the 
plaintiff. SYUD MaHO.\JI:d SHUMSOOE IfOADA 
V. SYUD MoONEKROOE flug. 2 W. R. 41. 

(48) — Possession— not in possession 

for IZ years -Evidence - Adverse possession. 

If the plaintifl docs not show possession within 
12 years of suit, it does not follow that the 
defendant must have a verdict. I’osscssion 
maybe some evidence of title. But it mu.st 
bo weighed for the ptrty proving that fact to- 
gether with tbo other independent evidence 
adduced by that party, ami it must boconsi- 
derod also with reference to bow far the 

^ t ll 0 opposite party may 
tend to rebut it. Tbo pica of adverse possession 
for more than 12 years is another point for 
adjudication in bir. GoI'EENATH Mookfr- 
JEE v. ISSUR CHUNDER BANEIUEE, 9 W.R. 
363* 

(40)— Adverse possession ^ Presumption of 

independent (H/e.— Long adverse possession of 
a defendant, admittedly for 10 or 11 years in 
tbo face of a powerful Zemindar, without any 
opposition on his part, was in the absence of 
any evidence on the pare of the plaintifl to prove 
bis possession within 12 years, held to establish 
clearly the fact that the adverse possession o£ 
tbo defendant was that of a party with an 
mdepondont title. DiNOHUNDHOO BUHAVe 

V. The Court of Wards, li w.R. 347 
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|50) — Joint family Property —Presumption in 
favour of joint possession by members— Exclu- 
sive possession by some members, effect of, on 
presumption— OnMi of proof on party setting up 
joint possession.— Tho family property in this 
case had been in the exclusive possession of the 
defendant’s father. The original presumption 
in favour of the joint possession of joint family 
property was supplanted by another and totally 
difiorent presumption by reason of the said 
exclusive possession, so that the plaintiff who 
set up joint possession was bound to make out 
that a now state of things had subsequently 
arisen by which he bad been rc-admitted to 
possession as a joint owner or bad otherwise 
obtained a practical recognition of his right in 
that character. The evidence produced by the 
plaintiff in this case was loose and defective, 
and it having been met by a stronger body of 
evidence on the other side, the decree of the 
lower Court in fav.iur of the plaintiff was re- 
versed. Tatya V. ANA.JI, 11 B. 220, Note (a) 
= P.J. 1883, 259. [F., 2 Bom. L.R. 410; 

R., 11 B. 21G.] 

{51)— Exclusive possession of property— Title 
by prescription— Onus of proof on party impugn- 
ing exclusive title. — This was a suit for a portion 
of joint property alleged to have been left un- 
divided at a general partition of the family. 
The defendant had exclusive possession of the 
plaint property. It was held that the onus lay 
on the plaintiff, who impugned such exclusive 
title to prove that the possession originated in 
some way by which his right was preserved. 
The man who is out of possession must make 
out some prima facie title and some acknow- 
ledgment of it such that possession by his 
adversary is deprived of its ordinary effect 
through being held on a joint right or on one 
subordinate to the right set up. No such title 
and agreement having been made out in this 
case, plaintiff was held not entitled to the relief 
sought by him. VlTHOBA v. Narayan, 11 B. 
221, Note {bJ = P. J. 1883, 262. [R.. n B. 

216.] 

{52)— Enjoyment by one of tioo joint-owners, 
prima facie an exclusion of the other— Conti- 
nuance of joint right, the necessity of positive 
evidence to make out. — When of two persons one 
is in enjoyment of property and the other has 
no enjoyment or possession, that is, prima facie 
an exclusion of the latter, there may be a 
contract or other jural relation between the 
parties which accounts for the sole possession, 
and makes it preserve instead of destroying the 
joint right ; but, of such a state of things post- 
Mve evidence is always required since otherwise 
possession continued even for centuries would 
afford no security to property. Anenjoyment 
by agreement even after partition, by one for 
several would, of course, satisfy the test, but 
then, there must be evidence of the agreement 
to prevent the inference of exclusive possession. 
LACHIBAU ViUUA, 11 B, 221, Note = P.J. 1883. 
285. 
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(53) — Limitation — Adverse possession — Mort- 
gage by owner — Redemption by person not enti- 
tled to property —Assertion of right. — L died in 
1848, having in the previous year mortgaged 
the disputed property. After his death, F and 
his sister were recorded as proprietors. They 
were his grandchildren, the cbildrenof a son who 
died in his lifetime. After the record of their 
names as proprietors, P and his sister redeemed 
the mortgrige in 1854 and afterwards sold the 
property to the defendant. Until t)ie redemption 
of the mortgage in 1854, the actual possessiou 
was with the mortgagee. The Nankar allow- 
ance reserved by the original mortgagor was 
held by P and his sister. The p! lintiff claimed 
as the son of L by another wife — Held, that 
these undisputed assertions of owner.ship by F 
and his sister sufficiently indicated an as-^ertion 
of exclusive right to the mortgagor’s right or 
equity of redemption adversely tothe plaitiiiff's 
claim, and that the adverse right thus assorted 
having lasted for more than twelve years, the 
plaintiff's right of suit was barred by time. 

Mussu.mat Ruttun Bebee v. Makarum 

ALI, 2 Agra 309. 

{5\) —Possession— Permission— Effect on title. 

Long possession would not confer any title on 
the occupin^. if it be proved that the possession 
was a permisMve one. GUNGA Deen CHOW- 
DHRY V. HUR Sahai Singh, 3 Agra 261. See, 
also, Toolseeram v. Nahur Singh, 3 Agra 
271. 

{55)— Occupied and unoccupied lands— Limi- 
tation.— Pot purposes of limitation, it is im- 
portant to consider whether the disputed lands 
are occupied or uninhabited and uncultivated. 
Where the land has been occupied, the question 
of possession must properly be dealt with as dis- 
tinct from that of title ; but where no acts of 
ownership, by any person, could be proved to 
have been exercised over the land, the right to 
which is disputed, it would be often necessary 
to rely upon slight evidence of possession and, 
sometimes, possession of the adjoining land 
coupled with evidence of title, such as grants or 
leases, and under such circumstances the party, 
who has the title, might be presumed to have 
also the possession. MOHIMA CHUNDER DEY 

Sircar v. Hurro Lall Sircar, 3 C. 768 = 2 
C.L.R. 364. 

(56) — Conflicting evidence of possession— Pre- 
sumption of title. — Where the evidence of posses- 
sion, in a case where both the parties are trying 
to make out a title by twelve years’ adverse 
possession, is conflicting and conclusive on 
neither side, the presumption that possession 
goes with the title may well be applied. DHARM 
Singh v. Hur Pershad Singh. 12 C. 38. {.iO 
W.R. 25. F) [F.,8U.W.N. 876 ; Fxpf., 7 C. 
P.L.R. 12, 27 C. 25 ] 

(57) — Evidence of possession conflicting — Title, 
presumption of — Possession not necessarily the 
same as actual user — When pres^imption in 
favour of continuance of possession though in no 
sense a conclusive one arises.— Where theevidenca 
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of possession is strous on both sides and ap- 
parently equally babmcod, preforcii- e should be 
given to the evidence on the side of the party 
with whom the title is found. But the princi- 
ple doss not apply where the evidence of posses- 
sion is cqu Uly unworthy of reliance on either 
side, [/i., 8 C.W.N. 876.] Possession is not 
necessarily the same thing as actual u^cr, A 
presumption iu favjur of continuance of posses- 
sion arises in a case iu which a person has to 
prove possts ion of the di.puted land within the 
statutory period of limitation, if there is any- 
thing special in the character of the land, e.g., 
when land is either permanently or temporarily 
inc.ipablo of actual enjoyment in any of the 
custuinary modes. Such a presumption is in 
no sense i conclusive on.'. TilAKUU blNcill v. 
Bhoger.a.i SlNttlf, 27C. 25. i‘J C. 711. ii.) 
[li.. 8 C.W.N. b76.J 

(58)— — l*oss£s^i'>n for iicdve haars.—^ 
brought a suit under A :& X of 185'J to recover 
arrears of rent re certain Un is. B was m ide 
a party under s. T1 ; but A ob ained .i decree 
and ousted B. Thereupon B sued .1 in the 
Civil Court for possession and for the declara- 
tioD of his rights to the land.s, all gtng thit 
they Were his Itlchtra/ and iJiivalsa l.ind.s. 
Proof of long posses.sion by H w.ts cstibli-b. d. 
The High Court, on special iijpeal, held th.it 
proof of twelve year.-.’ pos8e>.sioii by B w.is 
6uni.:ienr. BiSWANATil V. Bu.\.] ^ MoiI.VN 
CHUCKEltJiUTTY. 1 B L.R-S N.l. W R. 

61. [D,, 2 B.L.U App. 8 J 

(59, — Suit Jor possession against tortfeasor 
by one toko had possession uuHiout title. — A 
plaintifl, 11 ) a suit for possession ,br.)ught more 
than SIX months after bis disposscs.siou, is not 
entitled to possession merely upon proot of 
previous possession short of possession lor a .si.i- 
tutory period of 12 years which e;in give a iitio 
by adverse possession. SlMMA CllUitUN KoY 
v. AliDUL KAllUH, 3 C W.N. 158. (20 C. b3l. 

D.\ 17 C. 25G, UC. 130. F.‘,} [Ii.. *26 C. 57d.} 

(GO) — Acquisition ol lind by linihoay Com- 
pany — lUglit to compeusaiton of parly in pos- 
session - Onus on patty setting up prior claim . — 
Where a Railway Company aequircM land for 
public purpo.se-i, tbo person in possos^ion of the 
land at the time of it.s acquisition would io 
prima facie entitled to tbo money paid (or it bv 
the Company, unless some one eUe sliowed 
that ho had a prior claim. ClIUNDKE CllL’UN 

Chatter, IKE v. Biuoo uudden Baner.iee, 

10 W R. 48. 

(61) — Land Acquisition Act (X of lb70), s, 15 
— Coinp^isafioi; for owners of houses and sites — 
Ownersof houses entitled to coini/ensation f< rsiUs 
also.— ARsumiiig that pos.-.u:>Hiou of plots of land 
(on which houses appropriated under Act X ol 
1870 were situated) h,id boeu granted by bho 
Zaroindars to the buildors to liiiild thereon, 
and to bold ho loi'g as the building subsisted, 
the Zamindars would be outilied only to a rover 
sionary interest iu the land, an interest cou- 
tingODt OD tbo owner of the buildings allowing 
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them to fall into ruin. On the other hand, 
the owner at ibe time the property was taken 
for public purposes would be entitled to the 
bulk of the compensation awarded for the sites 
as he ha 1 possession of tbo site.s on which the 
buildings stood. When there was no proof 
that any grant w^s ever m\de to the owner of 
the buildings, and ho has held the land on 
which the buildings, had been built fer upwards 
of twelve years, vvithout paying any rent or 
acknowledging the title of the zamindars, he 
was entitled to the whole compensation allowed 
for the sites to the exclusion of the Zimindars, 
and the mere fact that the sices were situated 
within the arci of a permanently settled mahal 
was not siifticicMjt to justify the presumption 
tl))i. the Zemindars in ide a Innitol grant to 
the original buildeis, or in other words, re- 
s< rved tn thcmselvL'S rcversiouarv rights in the 
.-it-?s. iMAMANT Glk L'AHSHAD V. UlIRAO 
Sl.N’OII. 7 N.W P. 218. 

I62)— limited period by grandfather — 
Land ~ Ancestral propirty. — More p issossion for 
seven or eight years, by a grandfather, of land 
which it is not clear was his and which ho 
abandons to his daughter, does not make the 
land ancosfn) property. M MJNG Sll WE ON v. 
MauN(J SllWK Nu, L B.R. 1893 1900, 468. 

Recovery of po-ses.sinn - Evidence of peace- 
able pos.ses don till disposse-ision — Proof of title, 
nnusof-6Vfi hUUDEN OK I'ROOF- Ll.MITATION 
AND ADVElhSE POSSESSION, 7 C. 591=9 C.L. 
R. IGl. 

Decree of Civil Court re possession — Magis- 
trate’s duty to mi ntaiii po.'^se-siou— StJ Crim. 
Pro. Code. 1898, s. Mo. ‘29 C. ‘208 C.W.N. 
38. 

Long, by alleged mortgages without recogni- 
tion of mortgagor’s claim — See EVIDENCE ACT, 
187-2. fs. 102. no, U.B.R. 1897-1901, Vol, II, 
409. 

See Evidence act, 1872, a. 110, U.B.R. 
1897 1901. V- 1. 11. 416. 

See EVIDENCE ACT, 1872. r. 1 10. U.B.R. 
1902-03, Vol II, Civil, Evidence. 7. 

See Evidence ACT. s. 110, L, B.R. 1S72-1892. 
471. 

See Fishery, W.R. 18G4, 24.8. 

See LlmitatioN Act, 1908. art. 127, 11 B. 
21C 

D>'<.tco in po.'».-f-Hor\ puit, if evidence of title — 
See Si'EciKic Relief Act. 1877, 8 . 9 , 15 C.L. 

J. I. 

See Title, h W.K. 386. lo W.R. 61. 

4. — Nature of Possession. 

(11— F/-«sumpfio>i as lo possMsion.— When 
tbo evidence of possession is conflicting, the 
presumption is th.ib possession follows title. 
Bahu Kahturi HJNGH V. Ra jeumar Babu. 

8 C.W.N. 876. 
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(2j— Possession not always actual user — Pre- 
sumption where actual enjoyment not possi6/e 
— Nature of presumption.— I'oo^es&ion does not 
necessarily mean the same thing as actual user. 
When land has been shown to have been in a 
condition unfitting it for actual enjoyment in 
the usual modes, at such a lime and under such 
circumstances that that state naturally would, 
and probably did, continue till within twelve 
years before suit, it may properly be presumed 
that it did so continue, and that the previous 
possession continued also, till the contrary is 
shown. Such a presumption is not conclusive, 
its bearing depending upon the circumstances 
of each particular case. Mahomhd ALI Khan 

V. Khaja ahdul Gunny, 9 C. 744 = 12 C.L. 
R. 237, F.B. [AppL, 9 C. 802 ; 11., 24 C. 256, 
2GC. 114. 12 C.W.N. 273. 27 C. 25, 105 P.R. 
1901, 8C.W.N. 870. 9 C.W.N. Ill, 7 C.L.J. 
414, 3M.L.T. 212.] 

(3) — Title — Nature of possessory title.- -A 
Hindu died leaving a widow and a son and 
leaving also some prop^'tty behind him. The 
widow’s name was entered in respect of half the 
property left by (he husband and the son’s name 
in respect of the other ha'f. Sometime after, 
the son also dying, the widow's name was 
entered in respect of the other half also. After- 
wards, the widow made a gift of the half that 
stood in her name to plaintifi, a minor, and 
oxecuted a registered deeJ of gift in his favour. 
But no mutation of uamo wts effected and the 
widow remained in possession of the property 
given away for a numberof years. Thereafter, 
she sold the property, which had been given to 
plaintifi, to the defendant who obtained posses- 
sion. PlanitiS now sued defendant, to recover 
possession of the land. Beld, the possession, 
which the widow had of the property, was one 
good against all ( he world except tho true owner, 
who did not appear in this case at all; thus 
she had a right to dispose of the property in 
dispute, of which she had been in possession, 
in any manner she pleased as if she had an 
absolute and iudofcasible title. (24 A. 157, R.) 
Having once disposed of the property in favour 
of the plaintifi, it was no longer in her power 
to sell the same property to defendants in dero- 
gation of the gift to plaintiff. The sale gave 
no title whatever to possessiou of the property 
or to eject the donee, tbo registration of the deed 
of gift in whose favour completed his title. 
PAHLWAN SINGH v. RAM BlIAP.OSE, 27 A 169 
= 1 A.L.J. 625 = A W.N. 1904. 222. (25 A 368, 
R.) [R..29 A. 62 = 3 A. LJ. 775 = A.W N. 1906. 
264.] 

(4) — Possession — Title — Possession of the 
rightful owner— Intermediate possession of a 
wrong doer — Relinquishment by wrong-doer of 
his possession. — Plaintiff sued to have it de- 
clared that the land in dispute belonged to him. 
alleging that defendant took wrongful posses- 
sion. It was found that plaintifi’s title was 
proved ; and that the defendant had made no 
permanent use of it incousiscent with its being | 
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the plaintiff’s land. Held (1) that the plaintiff 
was entitled to .'succeed. The proved circum- 
stances of the case invited the application of 
the presumption that possession ;oes with the 
title ; (20 W.R. 25, F.) (2) that the use by the 
defendant of the land was no evidence of 
adverse possession. Where a person enters 
upon the land of another and holds possession 
for a time, and then, without having acquired 
title under the statute, abandons possession, 
the righiful owner, on the abandoiimont, is in 
the same position in all respects as he was 
before the intrusion took place. GANAPATI 
AMBADAS V. RAGHUNATH ANANT, 11 Bom. 

L. R. 1087 = 4 Ind. Cas. 244 = 33 B. 712. (16 
B. 388, F\) 

(5J — Possession of part is possession of whole 
— Presumption in favour of title — Trespasser's 
possession is confined to land actually occupied. 
— Held, that, as a general rule, posseseion of 

part is ill law p jiSQssiou of the whole, if the 

whole is otherwise vacant But constructive 
possession of this kind can only be presurnod 
when there is a claim based upon title. Held 
further, that possession by a trespisset is 
confined to the land actually occupied by him. 

Maheshwak Bakhsh Singh v. Hon’bbb 
Raja pu.^tap Bahadur Singh, 12 O.C. 58 
B. =2 Ind. Cas. 63. (8 O.C. 177, 29 C. 518, 9 

M. 285. 31 C. 397, li.) 

(6) — N. 335, Civ. Pro. Code, 1882 ( = 0. XXI, 
r. 103, new Code) — Sytnbolical possession — 
Dispossession, — Symbolical possession does not 
amount to “ dispossession” within the moaning 
of s. 335, Civ. Pro. Code. 1882. IBRAHIM 
Mullick V. Ram Jadu Rakshit, 30 C. 710. 
[R., 16C.P.L.R. 107, 27 M. 67. F.B.; Expl. 
andD.,33C 487 = 3 C.LJ. 293 ] 

(7l — Symbolical.— The delivery in execution, 
of symbolical possession, as between parties 
to the suit, amounts to an actual transfer of 
possesi>ion from one pirty to the other. 
Hirachand V. Bala, 1 Bom. L R. 48. 

(8) — Execution proceedings — Symbolical poS‘ 
session, e^eef o/. - Symbolical possession given 
in cxecutioo procee dings would operate as an 
actual traubfer of possession as between tbo 
parties to the suit ; but it has no such efiect as 
against third persons that are not parties to the 
suit, ranjit Singh v. BunwariLadSahu, 

10 C. 993. (5 C.L.R. 548, Expl.) [F., 1 Bom. 
L.R. 48 ; R., 21 B. 98.] 

(9) — Symbolical possession — Effect os between 
judgment creditor and judgment debtor including 
their legal representatives —Suit for possession. 

— As between the judgment-creditor or his 
assigns on one side, and the judgment-debtor 
or his heirs on the other, symbolical possession 
under the execution of a decree is as good as 
actual possession to give the purchaser or bis 
assigns the right to bring his suit for possession 
within twelve years from that dato. MaHADBV 
V. I'ARAlsHRAM, 2 Bom. L.R. 1087. 
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(10) VIll 0/ 1859, s. 224, person obtain- 
*^(7 syTnboUcal possession under, competent to 
subsequentljf sue for actual possession.— There 
is nothing in the !aw to prevent a person who 
has obtained merely the symbolical possession 
under s. 224 of Act VIII of 1859 from asking 
subsequently for actual possession of the land 
under s. 223, provided the terms cf his dtcree 
warrant the giving of such possession. ROHSON 
AND Co. V. Mr. Maslyk, 3 W.R. Mis. 2 

(11) Limitatior. — Symbolical possr.'sion — 
Delivery— Revenue sale— Suit for actuat ; osses- 
Sion.- The purchaser at a revenue sale, who is 
put in symbolical pr ssession by the proclamation 
of the Collector, is entitled to. “sue for actual pos- 
sestion of the land within twelve yeirsfrom the 
date of such symbolical possession. MozuiT- KU 

Wahid V. ardus Sam.^1), 6 C.L.R. 539. (6 C. 

L.R. Q48, F.) [ft., G C.L.J. 472. J 

.(12)“" /Saif by purchaser at executwji sale — 
Limitation — Execution of decree — S\imboli':al 
delivery of property to father— Suit by son for 
dcfwdf possession. — A suit by an auction-pur- i 
chaser of the right, title and interest of ihe 
judgment debtor, for possession of the propi r- 
ties, will not be barred, if it is shown that the 
judgment-debtor was in possession within twelve 
years before suit, [/i., 5 C.L R. 618.J Where 
an auction-purchaser takes posseshion in the 
manner which the law provides, his proceedings 
are valid, and a suit by his son, after bis death, 
'yll not bo open to (he objection that the pur- 
chaser, after his purchapo, did not take the 
necessary steps for delivery of possession of 
the property in dispute to him bv the Court. 

Koonjo Mohun Daks v. noho Coomar 
8HAHA.4 C. 216. (19 W.R. 101. P.C. & 24 W. 

R. ■118. R.) 

{l^)— Symbolical possession ejiven under de- 
^^^^Effect against claimant — Limitation.— 
Whoro only symbolical poss-ossion and not real 
pt>sso8sion is given under a decree, the decrce- 
helder or purchaser would bo eniirlcd (o count 
a fresh period of limitation from that dsto only 
againet the defendant from whom tho pos- 
session was then formally taken, but not as 
af^iinst a third party, as, for instance, a person 
who preferred a claim to property attached un- 
der the dooreo and whoso claim was disallowed. 

Doyanidhi Panda v, Kedai Panda. li 

C.L.R. 393 (5 C. 68-4, P.B.-5C.L.R. 548, D.) 
f-P., 10 0. 993 : n., G C L.J. 472.] 

(11) *-i?x<cafion 0/ decree ^Symbolical posses- 
sion of property-.Limitalion.-QyinhoV\c^\ pos- 
session of immoveable property in the occupa- 
tion of ryots doliverod. in execution of a deerro 
to 8. 224 of tho old Civ. Pro. Code 
(01 1869J was equivalent, os against the defend- 
ant. to actual possession though of no avail 
against third parties who aro strangers to 
iho pro feedings. But if the defendant eubse- 
quontly dispossesses tho plainliflby receiving 
»ho rente and profits, tho pJaintifls will have 


Possess/on— continued. 

i — Nature of Possession— confinwefl. 

12 year* from such dispossession to bring an- 
other suit. JUGGORHUNDHU MUKER.IEE V. 
Ka.mCHUNDER BYSACK, 5 C 584 = 5 C-LR, 
548, (F.B.) [E., G C.L K. 539, 7 C. 418. IG C. 
530, E.B.; D., 11 C.L K. 395. 13 C. 520: Appl., 
24 C. 715 ; Expl., 10 C 993. 19 B G20, G C.L.J. 
472: D., GB. G50, 11 C.93. 10;M. 17. 16 B. 722. 
18 M. 405, 19 A. 499= A.W.N. 1897. 127, 25 B. 
275.27 M. 2G2. 9 C.W.N. 292.] 

(15)— -Lonrf gradually re-formed on old sites 
Identity of site how far can give title to former 
Qtvntr— Party in possession of land right of, to 
all increment.^. — When land washed away has 
been re-formed on two old sites, (he identity of 
site c iniiot give any title, to the former owners 
of the two old sites to the lands le-formed in 
such old sites respectively ; nor can such iden- 
tity of site give any title to laud gradually re- 
formed when it is formed by gradual accession 
partly to one estate and partly to another.— 
The person in possession of land is prima facie 
entitled to it and to all incrernents to it. It 
may (le ditlicult to establish what portion of tho 
re formed laud attached itself as an increment 
by gradual accretion to Dnds in tbo possession 
of, or belongingto tbo plaintiff. But tho difficul- 
ty will not supersede the necessity of plaintiff 
letting in suflicient evidence to prove his case. 

In order to entitle himself to possession, plaint- 
iff must show'that the accretion or some part of 
it belonged to him or was an increment to land 
belonging to him. So. a mere finding that tho 
accretion does not belong to the dofrn<lant, would 
not bo sufficient grounil for decreeing po.^scssion 
of it tothe plaintifi. MUTHOORANATH MuzoO- 
mdar V tarinee Churn siNCiii, 8 W.R. 164, 
[R.. 2 B. 19.] 

(IG)— LimtMlton Act tXV o/ 1877)— Posses- 
sion of tenant i>os<essi(,n of landlord —Adverse 
possession— Definition vis major— Consfraefire 
po-ssf-ssion— /Ibondonmcnf by trtspasser, effect 
of Owner obtaining lease from trespasser, 
effect of — PosFe.ssion of the tenant is in Jaw 
the posse'-sion of tho lai.dlord or superior 
proprietor, and it can make no difference 
whether tho tenant be one who claims adversely 
to his landlord or not. In order to sustain a 
claim to land by limitation under tho Indian 
Act (Act XV of lb77), there must be actual 
possession of a person claiming as of right by 
himself or by persons deriving title from him. 

If the possession comes to an end by vis major 
(e g., submergence of tho land), tho construct- 
ive poPBession rests not with tho trespassers, 
but with tho true owners. If a person enters 
upon the land of another and holds pohseasion 
for a lime, and then, without having acquired 
a title under tho statute, abandons possession, 
the rightful owner, on tbo abandonment, is in 
tho same position in all respects as ho was 
before the intrusion took place Dispossession 
bv vis major, has tbo same cficct as voluntary 
abandonment. SECRETARY OF STATE FOR 
INDIA V. KHI8HNAMONI OUI'TA, 29 C. 818 
PC. = 29 I.A. 104 = 8 C.W.N, 617 = 4 Bom! 
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Possession — coutinued. 

‘4. — Nature of Possession — continued. 

L R. 537-8 Sar. 260. (G C. 7'2o, R) [F-, 
26 M. 410. 97 P.K. 1902 = 1-21 P L R. 1902. 9 
C.W.N. Ill; R., -27 B. 13 = 1 Bnn. L R. 721, 
31 C. 307, 9 C.W.N. lOGl. 18 P.L R. 1901, 2 
C.L J. 1, 3 C.LJ. 31G, 2HA 760=1900 A. 
WN. 234 = 3 ALJ 567, 34 C. 753 = 5 C.L.J. 
583 = 12 C W.N. 193; i? . 35 C 120 = 8 C-L.J. 
245 = 12 C.W.N 16,7 C.LJ. -411 = 12 OWN. 
273 = 3 M.L.J. 212. 10 C.L.J. 527, 12 O-C. 45, 
58.] 

(17) — Landlord and Tenant — .4c/.s indicative 
of possession varying according to nature of 
property — Waste land— Possession by jluctuat- 
ing body of persons —Occupation by wrong-doer 
— Dispossessi >n what cons'itutes. — .\cts indicat- 
ive of possession mu.st vary acc-rding to the 
nature of the property over which posse.s- 
sion is exercised. (3W.H.73, R.) In the case 
of bil or waste lands the cutting of grass 
and grazing of c.ittle are the ordinary acts 
by which possession is assorted. But. where 
the acts are bei{)g done by tenants on the waste 
lands of their landlords, the principle can only 
apply, if the acts done are such as to amount 
to an assertion of po.ssession alverse to the 
landlords, and are not such acts which presum- 
ably are done with hi.s permission or con.=ent. 
Actsdoneat different times by a fluctuating body 
of persons do nob amount to adverse possession. 
To constitute adverse possession, the possession 
must be adequate in continuitv, publicity, and 
extent. (9 C. 698, 27 C. 943. P C.. P ) Possession 
or part occupation by a wrong-doer of a portion 
of the land only cannot be held to constitute 
constructive possession of the whole, so as to 
e.nable him to olitain thereby a title by limita- 
tion. (24 C. 256. 29 C. 518, P.C., F.) [Rel. on., 

34 C. 753 = 5 C.L.J. 583 = 12 C.WN. 193, 12 
0,C. 58.] To constitute dispossession, there 
must, in every case, bo positive acts which can 
be referred only to the intenrion of obtaining 
exclusive control, and which arc not consistent 
with the purpose to which the owner intends to 
devote the land. Wali AHMED Chowdhry 
V. TOTA MEGH CHOWDHIIY, 31 C. 397. [R , 

35 0. 961 = 6 C.L.J. 735 = 12 C.W.N. 127.] 

(13) — Proprietorship of land — Cultivation- 
Claims of real owner. — The mere fact of a per- 
son cultivating barren land for a period of 
years less than that prescribed by the law of 
limitation, will not of itself give him a title to 
the land, unless the land had been granted 
to him by some officer of Government. When 
the real owners come back within the statutory 
period and claim back the land their title must 
be aflSrmed, if found to be true. 6HU.IEWAL 
V. KURREM CHEND, 38 P.R. 1867. 

(19)— Possession of Receiver, Nature of . — 
The possession of the Receiver is not adverse 
to the lease-holder, and could not be pleaded 
against him in any question of limitation. 
The possession of the Receiver is for the bene- 
fit of the parties in the suit. K.\RTIC Nath 
PANDY V. PedmanUND SINGH, 11 C. 496. 
[Appl.i 2 C.L-J. 602.] 
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1 4. — Nature of Possession — continued. 

I 

(20) — for possession —Defendant claiming 
under convey vice— Decree declaring conveyance 
to be fraudulent— Limitation. — In a suit for 
posse^si )n of lands against the defendant who 
claimed under a deed conveying the property 

! to him by way of endowment, the fact of the 
exi'to'i^e of a previous decree declaring the 

J deed t* be fraudub/nt must rot be cons;ratd 

1 to h ivd the eff 'i*t of putting the plaintiff in 
p>ssessiofj. Whatever the decree mav have 
been, the dofendant’.s possession must not be 
con-trin d as hiving ceased in consequence of 
it unless be were actually disposse.ssrd. The 
but that there i.s a decree against the defend- 
ant. does not prevent the -tatute of limita- 
tion from running against the plaintiff. 

Shaikh MaKuooL ali v. Sheikh Wajed 

HOS.SEIN, 25 W.R. 249. 

(21) — Decree for possession— Ereciition barred 
by time— Formal possession— Fre^h suit — Limi- 
tation. — The plaintiff got a decree for possession 
of the laud in dispute, declaring that ho was to 
get possession ou a bulwarra being made. From 
the time of the decree, nothing whatever was 
done under it down to the time when the issu- 
ing of execution on the decree w.is long barred 
by timo. The pluiniiff then appeared before 
the Collector and applied to have a bulwarra 
made. The Collector caused a bulwarra io bo 
made which was finally confirmed, and the 
plaintiff obtained merely formal possession. 
Held, that no fresh cause of action was given to 
him by the formal possession given under the 
bulwarra. KiSHORESiNGHv. GOBIND SINGH, 

24 W.R. 33. 

(22) — Bu<warra proceedings, possession under, 
nature of — Crim. Pro. Code, 1872, s. 530.— 
The pos>e3sion given by an ameen, in bmwaira 
proceedings, is possession as owner, and not as 
occupier, and hence, could not oust tenants 
holding lands previous to such delivery of 
possession, in re MODUN MOHUN, 4 C. 378. 
[R., 20 C. 285.] 

(23) — Execution — Formal possession given by 
Court— Effect. — The formal possession given by 
a Civil Court under an execution operates, in 
point of law and fact as between the parties, as 
a complete transfer of possession from the one 
party to the other ; though it would not be so 
as agaiust third parties. LOKESSUR KOEB v. 

PURGUY ROY. 7 C. 418. (5 C. 584, F.) 

24 C. 715 ; R., 11 C. 93, 10 M. 17, 13 M. 405, 

6 B. 660, 25 B. 275.] 

(24) — Formal possession of property in execu- 

tion of decree — Subsequent regular suit for actual 
possession — Civ. Pro. Code, ss. 263 264. A 

person, who has obtained a decree for immove- 
able property in the occupancy of the judgment- 
debtor, and who, in execution of that decree, 
has taken mere formal possession of such pro- 
perty, is entitled to bring a fresh suit to compe 
the same judgment-debtor to deliver up the actua 

■ physical possession of the property. (EarUo 
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Possession -coo tioued , 

4.— Nature of Poasesaiou —continued. 

authorities discussed.) Sha.ma CharanChaT- 

TER.IEK V. MADHUH CHANDER MUKER.JI. 11 
C. 93. [F.. 8 C.W.N. 49; , vJ4 C. 715; R., 

10 il. 53. 3 A.L.J. 504 = A.W.N. 1900, 213 = 23 

A. 722 ; Appi, 6 A.L.J. 35, Note ] 

l25)~Civ.Pro.Code iAct VlII of 1359), s. 2G4 

— Possess Without decid- 

iog the (jue.stioQ whochar an auction-purchaser 
who, without a certificate of sale, has been put 
in possessiou, could be liwfuUy ojoctod because 
he has not such a certilicate, it was held that 
It was not incuuibont on the Court under s. 2o4 
of the Code, to puo a purchaser into posses- 
sion until he had his certificate ol sale. TUKA- 
KAM V. SATVA.II KHANDUJI. 5 B. 206. [P 6 

B. 139. 7 B. 254, 12 B. 589. J 

(2Gj — Act VIU of 1351, s. 224 — L^-gal possfis- 
sion. — Under s. 224 of .Act Vill of 13.59, it is 
essential that all the requirements of that sec- 
tion should be c inici out. Where, therefore, 
no copy of the hookoomnamih was fixed on any 
place on the imd in dispute, the po-ssession 
given to the decree-holder cannot bo called 
a legal possession under that section. THE 

Court or Wards v. Burra Ladl oopendra 
Nath ueo. 15 W r, 99. 

(27) — Act \UII of 1859, s. 221 — Li?! 7 ai receipt 
for possfiSsioR ^Actual receipt of ri nls — Priori- 
^A^*~“Wheto it is found as a f ict thrit the riecos- 
sarj^ formalities required by s. 221, Act Vlll of 
1859, wore aaucrod to and coinplotcJ, and that 
there is a legal receipt on record for possession, 
such facts found give such a right under a Civil 
Court decree as will prevail over one founded 
on mere actual receipt of rent. KHETTUR- 
NATH UOY. V. DURBE8H ilOONSIlEE, 9 W.R. 
338 [£;ip/.. 12 W.H. 02 J 

(2df— jS'wt' for khiis pos.sp.ssion aguinsl trespass- 
Decree for posiession — Legal iJOA.s.’ssion — 
Act VlII 0 / 1859, 5.223. — The plaiutiH sued tho 
defendant as trespasser and priyed for khos 
possession, the defendint set up an adverse 
title, and a deoceo w.ts given against her for 
possession; Held that tho poa.soli.sioD decreed 
was such as the plaintiff sued for, that i.s, legal 
possession as provided by s. 223 of Act Vill of 
1859. KA.i MUNGUL KOV v. SREEMUTTY 
ANUNUOMOVEE. 11 W.R, 63. 

(29/ - Farm tua le by QovernmeJit on account 
of recusancy of sttlleinent, duration and extent 
of . — Tho main question in this appeal was 
wboLhor the dofondint’s possession, as Govern- 
ment farmer, should be disturbed because of a 
final decree having been got for settlement 
with another person as proprietor for the re- 
maining period of the Govornm“nt farm, Tho 
High Court was of opinion th it the claim of 
proprietary right incases of recusancy of so.llo- 
ineiit. cannot mterfoco with tho firm made 
with another party on account of that recu- 
sanoy, pending tho period, and to tho extent of 
the farm, and held that, until and unless it ba 
decided that tho defendant had no right to the 
farm which she held from Governnieui, she 
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could not be dispossessed of tho f irm till the 
expiry of tho term of her farm from Govern- 
ment. AMEERONNISSA KHATOON V. MOULIE 
ABDUL ALL. 2 W.R. 136. 

(30j — Ciu. Pro. Code, 1859, 5. '221 — Formal 
possession given under section—Suit for posses- 
sion — Limitation Act, 1859, s. 1. cl. 12 — Posses- 
sion under s. 224. Civ. Pro. Code, 1859 and 
also admitted — Limitation. — Where formal pos- 
session under s. 224. Civ, Pro. Code, 1859, is 
given to a person within twelve years of insti- 
tution cf a suit for possession, held that such 
possession was sufticieut to save the plaintiff’s 
cl lim from the operation of limitation. The 
plaintiff obtained a decree against tho defend- 
ant for possession of a moiety of certain lands 
appertaining to a shimiUt, and as the lands 
were held by ryots entitled to occupy them, 
possession was delivered under s. 224, Civ. Pro. 
Code, The plaintiff brought another suit 
against the defend.trit for possession of tho re- 
maining moiety, and while tho suit was pend- 
ing obtained an award under Act IV of 1040, 
after which tho defendant’s pleader appe irod in 
Court an 1 admitted that tho only question ro- 
mairiirig to b“ decided was that of costs. Held 
ihit, after this, liinitactou could not bo pleaded 
against tho pUintiff, and if the defendant con- 
tinued to oppose tho occup vtion of the property 
by ihe plaintiff’s lessee, every such act of oppo- 
sition could give the plaintiff a fresh cause of 
action. BiNDULV SHINI DasI v. J.R. RENNY, 
7 B.L.R. App, 20 = 15 W.R 307. [R., 24 W. 

It. 418. j 

(31) —Decree for possession — Symbolical pos.ses- 
siou — Actual possession nol taken loithin twelve 
yerars — Limitation. — If a decree-holder entitl- 
ed lo possession under a decree obtains symboli- 
cal p .ssession by the mere ceremony of going 
to the land and beating drum and posting bam- 
boos, and then allows 12 years to run without 
taking auy steps lo got actual possession of tho 
property, ho loses his right to the property. 
PRAREE MOHUN PODDAR V. JUGOBUNDHOO 
SEN, 24 W.R. 418 [Diss., 4 C.L.R. 65=4 0. 
870, 11 C.93 ; R., 4 C. 21G, 25 B. 276= 2 Bom. 
L.R. 1021.] 

{32} — Title maturing possession — Transfer — 
Continuity by transferee— Nature of possession 
— Mortgagors and mortgagees — A person, 
whose title to property is maturing by adverse 
possession, ooulJ transfer it and the transferee 
is entitled to the banofit of such term. This 
rule Will hold good only in cases whore the in- 
terests of transferor and transferoe are of an 
identical and similar nature and will not apply 
to a case where a mortgagee sets up adverse 
po3scs3ion by aiding the period of his mort- 
gagor’s possession to that of his own. DiTEE 
V UEVI DIAL. 189 P.R 1889. [ft.. 86 P.R. 

1909.] 

(33) — Delivery of possession ia execution of 
decree— Subsequent continuance in possession by 
judgment-debtor— Fresh execution of decree—. 
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4. —Nature of Possession — continued. 

Fresh suitfor possession- Effect oj formal posses- 
sion fjiven to decree-holder — Limitation.— 
When formal possession of immoveable property 
has been given according to law in execution of 
a decree, the subsequent continuance of the 
judgment-debtor in actual possession of the 
property cannot entitle the decree-holder to 
apply for a fresh delivery of possession in execu- 
tion. He can only institute a fresh suit for 
possession of the property. Possession once 
obtained in accordance with the provisions of 
law even though not actual, would stop the 
acquirement of hostile right by adverse posses- 
sion of more than twelve years. GOPAL Das 

V. Than Singh, 4 A. 184 = AWN. i882, 4. 

[F., 3 A.W.N. 1883. 192; R., 25 B. 275 ] 

(34) — Distinction betiveen cotisiructive posses- 
sion by rightful owner and that by tvrong-doer 
— Limitation — Land emerging from a bhil — 
Presumption as to possession of owner. — Acts of 
possession by the rightful owner, over a part 
of any immoveable property may, in many 
cases, be evidence of de facto possession of the 
whole. But possession by a wrong-doer, over 
a part, except where there is close connection 
and interdependence between the part actually 
possessed aud the whole of which it is claimed 
to be a part, mu^t be confined to the part of 
which he is actually in possession. [F., 31 C. 
397, 3 C.L.J. 316. C C.L.J. 735=12 C.W.N. 
127, 7 C.L.J 414 = 12 C.W.N 273 = 3 M.L.T. 
212; F., 34 C. 753 = 5 C.L.J. 583= 12 C.W.N. 
193; D., 6 C.L.J. 47i.] Where lands emerge 
from a bhil, the po session of the owner is 
presumed to continue, until the contrary is 
shown, when such lands remain patit or waste, 
whether it be culturable or unculturable. 
MOHiNi Mohan Roy v. Promotha Nath 
Roy. 24 C. 256 = 1 C W.N. 304. (9 C. 744, 19 C. 
660, R.) 

(35) — Decree for possession— Plaintiff put in 
possession without intervention of Court— Dis- 
possession — Subsequent swif for ejectment — 
Limitation. — Where the plaintiff described 
himself as having acquired, by a decree, a title 
to the property in suit and alleged that posses- 
sion bad been yielded to him by the party 
against whom the decree in his favour was 
passed, and that he bad been dispossessed of 
that property by the defendant in the month 
preceding the institution of the suit, the losver 
Courts ought not to have dismissed bis suit 
for possession based on subsequent ejectment ^ 
as out of time, simply on the ground that the 
plaintiff is not shown to have been put in 
possession of the property in suit by the 
intervention of Court in execution of the 
deoree. In such a case, the question for trial 
and determination is, whether the plaintiff 
obtained possession of the property and was 
thereafter wrongfully and illegally ejected 
therefrom by the defendant and the cause of 
action dates from the date of his dispossession 
and not the date of the decree. Salio Bam v. 
Meheen Lall, 2 A^a 235. 


Possess/o/7— continued. 
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(36)— Possession — Limitation . — Where the 
lower Court considered possession “ by procla- 
mation of sale through the Sudder Ameen’s 
Court” to amount to ” possession” in a 
manner, through the Court, held that such 
imaginary possession was no possession at all, 
and could not prevent the operation of the law 
of limitation. MOONSHI JOWHER ALI v. 

Ramchand, 2 B.L.R. App. 29 = 24 W.R. 419, 
Note. [Cons.. 24 W.R, 418.] 

{31 \ — Limitation Act of 1877), sc/i. II, 
aW, 49— Ttme when detainer's possession be- 
comes unlawful.— The suit, by a successful 
plaintiff in a suit for specific performance of a 
c ntract of sale in respect of moveable and 
immoveable property, for recovery of the 
moveable property covered by the contract, 
will be in time, if brought witbin three years 
from the date of the decree for specific perfor- 
mance, since it is from such date that the 
detention of the moveable property becomes 
unlawful. DHONDIBA KRISHNAJI PATEL V. 

Ramachandra Bhagbat. 5 B. 554. 

(38) — Formal possession to decree-holder — 
Suit for possession— Limitation . — Formal 
possession given to a decree-holder in execution 
of bis decree is sufficient to give him a fresh 
cause of action, and be or bis assigns may sue 
to recover possession at any lime witbin twelve 
years therefrom. It is immaterial that actual 
possession was not given and a party relying 
upon adverse possession could not take advan- 
tage of his possession previous to the date of 
such formal possession. UMBIEA CHURN 

Gupta v. Madhub Ghosab. 4 C. 870=4 
C.L.R. 55. [F., 11 C. 93, 25 B 275 = 2 Bom. 
L.R. 1021.] 

(39) — Act IV of 1840 — Award by Criminal 
Courts— Suit for possession after 12 years— 
Maintainability o/.— Where the plaintiff, with- 
out sotting aside an adverse order of the 
Criminal Courts under Act IV of 1840, within 
12 years, brings a suit for possession of a whole 
pond, the former order being adverse to the 
claim, held that his suit was not maintainable. 

Mahunt Gopal Nath v. abdool Ghaneb, 

1 Agra 120. 

(40) — Purchase of land— Suit for possession 
— Decree — Non-execution within statutory 
period — Forcible possession taken by rightful 
ovftxer without intervention of Court— Effect — 

S- 9, Specific Relief Act, 1877. — The defendant 
had obtained a decree for possession of land 
purchased by him from the plaintiff’s father 
but took no steps to execute it witbin the 
statutory period. On the death of the plaint- 
iff’s .father the defendant took forcible 
possession of the land from the plaintiff, (the 
legal representative of the vendor) without the 
intervention of the Court, the plaintiff being a 
minor at the time. The plaintiff, after 
attaining majority, instituted the present snit 
to recover possession of the land from the 
defendant. The lower appellate Court held 
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that the defendant was a trespasser by reason 
of his having taken forcible possession with- 
out the Court’s intervention, and that the 
plaintiff, as heir of the vendor against whom 
the decree was passed, was entitled to the land 
until evicted in duo course of law. The 
defendant preferreJ a second appeal to the 
High Court. Tno High Court ^vver^ed the 
lower Appellate Court’s decree and held that 
the defendant w.is entitled to possession. S. 9 
of the Specific Relief Act (1 of 1877) provides 
for the summary removal of any one who 
dispossesses another, whether peaceably or 
otherwise than by due course of law ; but sub- 
ject to such provision, it cannot be held that, 
in India, the rightful owner dispossessing 
another is a trespasser, and that he must not 
(as under the English Law) rely, for the sup- 
port of bis po.ssfission, on the title vested in 
him. BaNDU V. Naha, 15 B. 238. [E., 12 

Bom. L.R. 957; Appr., 9 C.W.N. lOGl.] 

{■il)— Limitation Act (XV of 18771, sch. II. 
arts, and 144 — Possession— Dtsjoniinu tuce 
of possession — Waste land — Presumption of 
possession — Co-otuner, possession of — Not ad- 
verse to ollwr co-otvners — Possession of one 
parcel , — In the case of land, which is waste and 
unfit for use, the presumption of 1 iw is that 
possession is with the rightful owner. (9 C. 744, 
F.B., F.) The law will never construe a pos- 
session tortious, unless from necessity, and it 
will consider every possession lawful, the com- 
mencement and continuance of which is not 
proved to bo wrongful. (35 C. 9GI, F.) 
Therefore, where the plaintiffs and defendants 
are co owners, and prima facie the possession of 
one oo-owner is on behalf of all, the mere fact 
that the plaintiffs are unable toahow that they 
exercised any overt act of ownernhip over the 
land in dispute within 12 years before suit, does 
not justify the inferonco that there has been a 
discontinuance of their possession, for they are 
entitled to rely upon the possession of their co- 
owners as their possession, till such time as 
the possession of the co-owners became hostile 
to them. Where there is nothing to show 
that all the disputed parcels of the land formed 
one property, the mere fact that the defend- 
ants dispossessed the plaintiffs of the first 
parcel, would not justify the inference that the 
acts of possession which they exercised over 
the parcels ought to bo attributed to thoic 
oharaoter, not of oo-ownors. but trespassers. 

Narayan Chandra Sinoha v. Basanta 
Kumari Dasi, 1 lod. Cas. 232. 

(42) — Joint possession— Well-water — Nm- 
exercise of that right — Limitation. — Where the 
plaintifi had a right to the use of a well-water 
in common with others, bis preferring not to 
Use the water, or oven bis omission to pay his 
share of expenses, did not of itself destroy that 
fight by more oon-exorcise of it ; but there 
should be some direct evidence of adverse en- 
joyment on the part of the defendants. BALI 
V. Dnyanu. 2 Bora. L R. 620. 

0. VII— 96 


[ Possession —continued. 

i . — Nature of Possession— conc/ndeef. 

(43) — Adverse possession— Co-sharers— Re- 
demption of mortgage by one co-sharcr — No 
exclusive — Possession taken by OuO of tho 

co-sharers who retHemcd a mortgage is not in 
itself inconsistent with tho propriotarv rights 
of ihe other co-sharors ; such possession cannot 
become adverse until some exclusive title is 
set up. FaKI AHAS valad FaKI AHMED 
MULNA.11 V. PaKI NUUUDIN valad P.AKI 
HOHIDIN .MULNA.II, 16 B 191 =PJ. 1891. 
123. (11 B. 422. 11 B. 125, F.) [li.. 20 B. 747, 
26 B. 500=4 Bom. L.R 178. 5 Bom. L.R. 
355; D.. 20 B 557. J 

Hi) — Decree for possession— Joint decree- 
holderS'-Possession given to one. — Possession 
given to one of several joint holders of a 
decree must be held to be given on behalf of 
both. HAROOBIND D AS v. BARODA PUASAI) 
Das, 6 B.L.R. 614 = 15 W R. 112 

(15) — Title-deeds, possession of, as beiioeen 
tenants in-common. — When deeds relate to two 
or more portions of an estate or to an estate 
which is held by tenants-in-common if any one 
of the interested parties gets possession of tho 
deeds, none of the other parties can get them 
from him ; for no one can show a better title 
to have them than he has. This rule of law 
applies only where all the parties have equal 
rights. Hunsr.aj v. Bai Monghihai, 7 Bom. 
L.R. 622. 

See Ben. act. VII op 187G, s. 55, 9 C. 431 
= 12 C L.R. 12 

See Civ. Pro. Code, 1908. s. 47, 8 C.W.N. 
49. 

See Civ. Pro. Code, 190=1, 0. X.XI, rr. 46. 
58, 59. CO. 61, 27 M. 67, F.B, 

Application of doctrine of constructive posses- 
sion to wrong-doers — Occupation by wrong-door 
of portion of land, effect of — Sec Digwari 
Tenure, 5 C.L J. 583 = 34 C. 753 = 12 C.W.N. 
193. 

Transfer of non transferable holding— Con- 
tinuance of — In the tenant — Suit for ejectment, 
maintain.ability OF— See LANDLORD AND 
TENANT— E.JECTMENT, 9 C.W.N. 379. 

Possession of plaintiff if must have been 
physical possession — Possession through ten- 
ants — Ouster of tenants — Right of suit — See 
SPECIFIC relief act, 1877, s. 9, 13 C.W.N. 
303 = 1 Ind. Cas. 150. 

Holder of missing person's estate — Posses- 
sion — See Trust, 2 Agra 78. 

8. - Proof of PoascssioD. 

See Burden of proof— Possession and 

PROOF OF title. 

(l)—Posses.sion— Prima facie evidence of title — 
Burden of proof. — Possession is prima facie evi- 
dence of title, and is primarily exclusive, and it 
is for him, who impugns this exclusive title, to 
show that the possession originated in a way 
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Possession — continued. 

5. — Proof of Possession-concluded. 

not to aftect his O'.vn ri^ht. KRISHNA CHARYA 
V. Lingawa. 20 B 270. [R., 78 F.R. 1902 = 

137P.L.R 1902.] 

'2]— Allegation oj forcible ouster— D irden oj 
proving ouster first. — Where pUiotill alleges 
forc»b!e ouster iu a CcTiaIn year, he is bTn.id bo 
prove such ouster before d. fendant need h; called 

upon to prove anythin??. Raiaram Kvlita 
V. Rooi’A Kagtee Kalita. i3 W.R. 113. 

(3)— .Shai for possession— ULitUp of presunip- 
iion ari.sing from title. — Wh.'re t'aero is evi- 
dence apparently s:rong on eacn si ie. in esti- 
iDating the weigiit dus to the evidence on both 
sides, the presumpri -u which arises fr)m title 

may in certain circuins.arices be reg irie 1. But, 
if there be no credible evidence on pliintifi’s 
side, no question of tur.iing the balance of evi- 
dence by th.- weight of pr^sjiuonon as to title 

arises. L.W.M.AN v Mang.vL Khan. 7 C P L 
R. 12. 

(■k)— Proof of title by plaintiff -Durden of 
proving adverse poisessioa. — In a suit for posses- 
sion based on title, where the plaintill proves 
title, the burden of proving adwrse pissession 
IS upon the defondint. SahsUTI v. KUNI 
BEIIARI Lal. 5 A 315. F B. 

(5) Receipt of rent —Kvi.ientiarp value. — In 
India, possession or receipt of rent by a person 
who pays the land revonue iumiedi it.dy to 
Governluen^ is prima facie evidence of an estate 
of inheritance in the case of an ordinary zjcntn- 
dary. The evidence is sti;l stronger, if it be 
proved that thoestate has pisseJ, on one or more 
occasions, from ancestor lo heir. There is ns 
difference in this respect be ween a poiliam and 
an ordinary zeinindary. The only difference 
between a polliain or zeininJary which is 
permanently settled and one that is not is that, 
in the former, the Government is precluded for 
ever from raising the revenue ; and in the latter, 
the Government may or may nos have that 
power. OOLAGAPPA CHETTY v. ARHUTHNOT 
14 B.L.R. 115, P.C. = 1 I A 268, 282 = 21 W.R 
358 = 3 Sar. 318. 

6. — Suits for Possession. 

(1) Valid title against all except rightful 
owner— Possessory title, heritable and trans- 
ferable.— Possession is a vilid title against any 
one except the rightful owner. (20 C. 834, 2 O.C. 
3, 9 O.C. 273, R.) Further, such title would 
descend by inheritance to the hoirs and is also 
transferable. WaZIR-UNNISA Regam v. 

WAZIR ALI. 11 0 C. 337. [9 O.C. 161. 3 C. 
224, R.) 

for possession against trespass 2 r — 
Planti^s title, proof Of — Heli, that possession is 
good title against all persons except the right- 
ful owner, and entitles the possessor to main- 
tain an action in ejectment against any person 
other than such owner, who dispossesses him. 
Gopal V. Sant Bakhsh. 2 0 C 3. [R 

9 O.C. 161, 9 0.0. 273, 11 O.C. 337,12 0 0.’ 
129.] 


Possession —continued. 

6. — Suits for possession— coniiuweii. 

(^)-~Suit for — Onus of proof — Nature of evi- 
dence to be adduced bp either party — Title, 
proof oi, ejject of- PresuuvAion of Possession-Con- 
structive possesAon Survey niap. value of, as 
evidence. —In respect of jungle and hilly land.pos- 
Stsnon must be presumed to be with the rightful 
owner. (9 C. 741. 19 C- 660, P.C.. Reliedon.) 
Plaintiff, in an action for ejectment, must not 
only prove his title, but aUo his possession, 
actual or constructive, within twelve years of 
suit. (I2M.1.A 337. 8 M.I.A. 199. 9 0,744, 
16 0.473. P.C.. 17 0. 137, P.C., Reliedon; 2 M. 
10, R ) When plaintiff has established his title 
it IS not n^cessory for the defendant to prove a 
better title, or estih'ish that be has acquired a 
good title by adverse possession, which has ex- 
linguished the title of the plaintiff, but plaintiff 
must prove hts possession also within 12 years. 
Nat u re of ovideitce req nired in such cases discuss* 
el. Revenue Survey Maps are evidence of title 
and possession. (.30 0. 29l‘ 220. 252, R.) They 
are nob conclusive and may be shown to be wrong, 
but, in the ab.5?nce of evidence to the contrary, 
they may he properly and judiciallv received in 
evidence as correct when made. The doctrine 
of constructive possession applies only in favour 
of the rightful owner, and must not, as rule, 
baexteuded to the wrong-doer, whose possession 
must be conBned to land of which be is actu- 
ally in possession, MirzA SHAMSHER BAHA- 
DUR v. MUNSH KUN.II BEHARI LAL. 12 C.W. 
N. 273 = 3 M.L.T. 212 = 7 C.LJ. 114. (24 C. 
256, 29 G. .5 IS, 20 W.R, 25 R.J 

ii)— Suit for possession —Cause of action — 
Dispossession — \Vhe.lh-r plaintiff must prove 
possession and dispossession tvithin 12 years . — 
The general rule of law is that, when a suit is 
for possession and the c.iuse of action is dispos- 
session. the plaintiff is nound to prove posses- 
sion and dispossession within 12 years, or, in 
other words, the plaintiff must nob only show 
that he has a title, bat that he has a subsisting 
title, which he has not lost by the prescriptive 
sections of the Limitation Act. Ma PvU v MA 
Main mu, 14 Bur, L.R. 200 

(5)— Po6Sfsston is good title agaiast trespasser 
— Suit for possession more than six months after 
dispossession. — Held, that a person who has 
b-ien dispossessed can, as against a trespasser, 
succeed, on proof of prior possession alone, 
without showing title, even though he doea 
not bring his suit within six months of the 
dale of dispossession. RAM KUMAR v. PAN- 
HARI Das, 12 O.C. 129<B) = 2Ind. Gas. 599. 
i2 0 C. 3. 26 M. 514, R ) 

»6 } — Possessory suit — Title —Possession.— in a 
suit to recover possession of land where plaintiff 
comes into Court, not on the ground simply of 
previous possession but on a distinct and 
dehnite title, and entirely fails to prove bis 
case, be is uot entitled to a decree even if there 
is evid'.nod that be was long in possession in 
onecipjcity or another, RAMDHAN i''HUK- 
KERBUTTY V. Srimati Komal Taba, 3 B.t. 

R A.C. 99, Note = li W.R. 301. 
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Possession — cootinued. 

— 6 . — Suits for Possession — :)nlinu^d. 

{1)—Suit for possession on in-jre possessor]/ 
title — Ouster and conlinu inee of possession till 
ouster, necessary — Tiesiasser, .swif — 

Burden of proof of ouster. — Whore the phiint)tl 
sues for posse.ssion, merely on th> qr )ond 
his vendor b vl been in po- co-r ioo [< r ^ 'u:c 
period within T2 ' c irs 'd the in-: icu' i m of the 
suit: Reid, too pUintilf isen'itU i ti. i 
decree, if be cm provea pO'St-ssory tiilo with 
him«e!f or his vendor. Hir rbe posscssioti on 
which the plaintiff rtlics inu>f cxtcinl up to 
the date of ouster hv the trespa'isor ; tli it is to 
say, before a plaintiff can .sn*coe.l oti mere 
proof of possession, bo must prove oosi u*. If 
the party sued entered into a poss^•^sim pea.e- 
ably, then his po.sse3sion is just as good as tbit 
of the plaintiff. The burJun of pr ivinq ou-^tor 
lies ou the plaintiff. S.WVANJI v. M l’ (3HINKI, 

5 N.L.R. 33 = 2 Ind. Cas. 25. tl2 0 P L.U. 
59. ll. if F.) 

(8) — Suit for possession — Onus. — A person 
seeking to recover possession of lands on tl.e 
allegation that they are situate in his estate, 
is bound to prove his allegation. JOYCHUN- 
DEll CHUKEH13UTTY V. J.YKACAN'I' CHOW- 
DUY. 1 W R. 219. 

19| — Suif for possession and mesne profits -Plea 
of title — Adverse possession not pleaded — Pioof 
of plaintiff’s possission nyid dispossessioyi. — If in 
a suit for posso'sion and mesne profits, the de- 
fendants did not allege possession for 12 years 
and more, soa'tob;r the plaintiff, but sto id 
upon their title, the Judge was wrong in dis- 
missing the suit on llio ground that possession 
and dispossession had not been speoifieally 
shown, even if it did not appear from his own 
judgment that these m ittors had been Huffiei- 
ontly proved MAHOMEI) KHOSSAE v. LAL 

CHAND Doss, 5 W.R. 228. [D.. S W R 385.] 

(10) — Suit for possession — LiynUntion — Proof 
of dale of [dispossession — Act \'II1 of 1859, s 2G. 
— A petKOU suing to recover possi ssiou (d lands 
is bound, under the provisions of s. 26, Act 
VIII of 1859, to give the date of dispossession 
as accurately as he can, especially in a case 
whore one of the issues is whether the pi lintiff 
has boon in occupation of the lauds wuhin 12 
years of suit. Boyuonath SUUMAH v. 

O. IAN blURK, 11 W.R. 238. 

{il\ — Title — Evidcyxce and proof —Ptesuinp- 
tioyi, — The ordinary presumption that pos- 
session goes with the title would bo of no avail 
in the profonco of c!c ir evidence to the contrary, 
but where there is strong evidence of possession 
on one aide opposed by ovidenca app.irently 
strong also on the other side, the presumption 
may be made that possession was with the true 
owner. RUNJEET R.VM PANDEY v, OOHUIt- 
DHUN Ram PaNDEY. 20 W.R, 25, P C. [F , 12 
G. 88. 8C.W.N. 876, 7 C L J. 411 = 12 C.W N. 
273 = 3 M.L.T. 212. G Ind. Cas. 392; Appr., 19 
C.660. P.C.. 11 liim.L.R 1087=33 13. 712, 218 

P. L R. 1911.] 

(12) — Case good— Evidence, false -Distnissal 
of suit^Practice. — In India, it would not be 


Possess/on— continued. 

6. — Suits for PoBsessio.T - contiyn/cd. 

right, if the pliiniiff has a good c:ise, but has 
foolishly and wick-.dly rcliei in support of it 
upon fal^e pvi,i<-n<'e. tint i !i>' whole cise should 
be dismissed. FUL TOO MahomeD v. IIUHDEH 

Do;ss. 19 W.R 107. 

( 13) — .Saif f< r pO‘:stSsioyi — Sp(Cific(i{le ayid 
adoers(- p — .Vhoro a per-jon claim.s 

gciuTilly the ^o.-isv.ssion of land under some 
sp.-v fic title, but coupled with a possession ex- 
tending over iw. ive years, bo is LMitii led to a 
decree on proof of his twelvo yeirs’ adverse 
pOiSL‘,-,siO’i al' ne, which givei liiin a title of 
iisfl.', whether he prnvo.shis specific title or not. 
13ut wliere a plaintiff sues for a decre'e, declar- 
ing hiin.'Lif to be the owner of pr p'rty on the 
strong’h of some punicular ti'le. he must esta- 
lihsb the title. (lOFUCK CHUNUI-:r MASANTA 
V. NUNDO Co ).M.VR Roy. 4 C 699 3 C.L.R. 
450. (3 C. 221. F.; 11 W.R. 301, Not F.) [F. it 
if., 1 L.B.R. 238.] 

(\ \) — Con/!tct [befwecyi two wroyig-doers , — In 
the case of a conflict between two wrongdoers, 
the person who is in possession of Ibo property 
is entitled to bo maintained m po.ssession. 
UsuE Kn.VN v. Sauvan, 13 A, 403 = A.W.N. 
1891, 141. 

(15) — Title to property— Wroyig-doer — ^Vrong 
doer’s title, trayisfer of— Suit for recovery of 
possessioyi of property. — Tucive wears’ continu- 
ous possi'ssion, by a wrong doer, not only 
extinguishes the title to the property if the 
rightful owner, but confers a good title upon 
the wrong-door. [F., 4 C. 699 = 3 C.L.R. 460, 
3 A. -135 ; if., 7 M. 26, 17 M. 31. 5 Bom L.R. 
186. j .V disposso.ssed uorson, .suing for recovery 
of possession of property on the double ground 
of purchase and of a twelve years’ pos»essory 
title is entitled to fucctcd on proof of possession, 
oven though the purchase is not pri-ved. A 
suit (or p issession is different from that for 
doclar.ition of a pirticular title. Semble—Tho 
title of the wrong-door can be transferred to a 
third person, while it is in cour.'-o of acquisition 
and before it has been perfootfd by a twelve 
years’ possession. GOSSAIN D.\S8 ClIUNDliU v. 
Issuu Chunder Nath, 3 C. 224. [R., 16 B. 
722. 9 0.C. 161.] 

(16) — Title — Possession— Evidence —la this 
case, the Privy Council refused to disturb 
the possss.'^ion tbo defendants lidmittcdly bad 
for upwards of ten years, tbo plaintiffs having 
failed to establish title of possession, so as to 
entitle them to obc.iin possession. Reviewing 
the whole of the proceedings, their Lordships 
observed that, if they bad been sitting as a 
Court of first i:;stance, they would have doomed 
it impossible upon such proof of title as 
the plaintiff.s h vd given, to disturb an admitted 
posst's.sion of tell years ; and it seemed to their 
Lordships that the High Court having origi- 
nally treated the title of tbo plaintiffs as de- 
pending upon a release by the Judicial Com- 
missioner, and finding that that release was 
not made out, fell back upon tbo proceedings 
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Possession —continued. 

Suits for Possession — continued. 

of the Deputy Collector; and that they had 
not given sufficient consideration to the nature 
of the proceedings of the subordinate officer, 
and the manner in which they were dealt with 
by his official superiors. WISE v. Brojendro 
CoomarRoy. 18 W.R. 91. PC. = 2 Suther. 
619 -4 Sap. 788. 

(17)— Burden o/ proof —Wrongful ejectment 

Suit to recover possession.— Where a person 
wrongfully ejected from a piece of land sued for 
possession thereof, but failed to establish his 
right to recover possession, the mere fact ol his 
having been in possession is not a sufficient 
ground for putting him back. Shustee Dhur 
MOZOOMDAR V. Nutee.ia Biree, 7 W. R. 
36. 

{m-Ofpart of a village not~Of plaint lands. 
— t^ossession of a part of a village is not suffi- 
cient to justify a finding that the plaintifl is in 
possession of the land in suit though it is a part 
of the village. Chidamraram Chetty v 
Rama Chetty. 3 M.L T. 313. 

(19)— •iSwi^ for possession— Illegal disposses- 
sion. — A plaintiff who proves that he, and his 
father before him, had been in uninterrupted 
possession until ho was illegally dispossessed, is 
entitled to come into the Civil Court, and to ask 
that possession should be restored- IIUREEHUR 

Pershad Doss Purraj Bidyadhur bhoo- 

NIAH MOHARATTUR v. BOLIE SETHEE. 24 
W.R. 22, 

{20)— Declaration — Right to possession— 
Ouster— Restoration.— Where a suit is brought 
to establish a certain right, but it is manifest 
that the suit is not properly one for a declaration 
and the object of the suit and the effect of the 
declaration would have been to put the plaintiS 
in possession of that from which he had been 
ousted, the case must be treated by the Court 
and argued upon the question of whether there 
is a right to possession. Where a person has 
been ousted from a possession which be held 
upon a good title by those who have shown 
none, the plaintiff ha.sa right to the restoration 
of that possession. Narayanasami MUD VLI 
V. Kumar.asami Qurukal. 7 M.H.C. 287. 

Confirmation of possession, suit for — 
Whcti ytidintdincLblB^^Evideuc^ oj possessiou . — 
The legal principle which holds that no suit for 
connrmation of possession will lie, if possession, 
at the time ol the institution of the suit is not 
shown, refers to cases where no possession of 
any kind is shown within a reasonable time 
before suit aud not to cases where legal posses- 
sion under a decree has been found. To hold 
that, in the latter cases, no suit would lie, 
would bo to render a decree for possession 
wholly inoperative and a nullity. BeeqoRoy 
V. BAL MOKUND MisSER, 17 W.R. 421. 

[22]— Suit for confirmation of possession — 
Onus 071 plaintiff k plaintiff suing merely for 
confirmation of possession of land should be 
made to prove that he was actually in posses- 
sion. Mussamut Lateefoonissa Bibee 
V. SYUD RajaOOR RuHMAN,8 W.R. 84. 


Possession — continued. 

6. — Suits for Possession — continued. 

(23) — Suit based 071 allegation of possessio7i . — 
A suit based on allegation of possession ought 
to be dismissed at once, if the plaintiff be shown 
to be out of possession. Shkram v. Kala 
Kahar. 3 B.L.R.A.C. 105. 

(24) — Pleading — Suit for confiimation of pos- 
session when plaintiff not in possession — Survey 
Act (Vo/ 1875, B.C.), ss. 40, 41, G2— Order in 
survey proceedings throwing disp^Ued land 
ivithin defendant’s estate, effect of . — Where the 
case of the plaintiff, as made in the plaint, is 
that .she has been all along in possession, and 
It is found that she has not been in possession, 

I a decree for recovery of possession would be 
inconsistent with the suit. Where there had 
been a survey under Act V (B.C.) of 1875. and, 
by an order made in 1901. the boundary line 
between the estates of the plaintiff and the 
defendant had been maintained, which threw 
the land in suit into the defendant’s estate, 
and the plaintiff sued for confirmation of pos- 
session on the allegation that she has been in 
possession from before the survey proceedings, 
and not on the allegation that she has obtained 
possession at a later date: Held, that the 
effect of the survey proceedings was that the 
plaintiff was out of possession and the defend- 
ant was in possession of the disputed land, and 
the decision in those proceedings, having under 
the Survey Act the effect of a decision of a 
Civil Court, is binding, and it is not, therefore, 
open to the plaintiff to now bring a suit for 
confirmation of possession. MUSSAMMAT 
HANI BISSESWARI KOER V. RAM PROTAB 

Singh, 4 Ind. Cas. 647. (11 C.L.R. 443, 11 
C.L.R. 451, D.) 

(25) — 6'Mif for possession— Proof of partial 
possession— Effect . — Where a suit for confirma- 
tion of possession is based upon an allegation of 
po.csession, the suit should be dismissed if the 
plaintiff’s allegation of possession is wholly un- 
founded, but not if the plaintiff is found to be 
in po.ssession of a portion of the lands in dispute. 

Roopa Koonwar v. Juggoo Lall Opadhya, 

11 W.R. 257. See also RAM CHURNPAttuck v. 
KOOR Pandey, 10 W.R. 176. and BUSHEE- 
ROODDEEN V. DAL Chund, 3 Agra 231. 

(26)— Suif for confirmation of possession, un- 
der bill of sale — Onus of proof — Practice- 
Court's duty first to try plaintiff's case . — The 
plaintiff sued for confirmation of possession 
over certain lands under a bill of sale, by set- 
ting aside a bond in favour of one R. and a sale 
in execution of a decree of the Small Cause 
Court on that bond. The first Court found 
that the bill of sale was fraudulent and the 
plaintiff was not in possession and dismissed 
the suit. On appeal, the Jadge, on an objection 
taken for the first time orally in bis Court, held 
that the Small Cause Court bad no jurisdiction 
to try the suit on a bond in which land was hy- 
pothecated as security, and without going into 
the plaintiff’s case, gave him a decree. Held, 
that the Judge ought to have tried the plain- 
tiff s case first and not the defeudant’e, that 
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Pcssess/on— con tiDued. 

6. — Suits for Possession — conlviued. 

the plaintiff was first bound to prove bis po^sis- 
sion, and the genuineness of tbo bill of sale up- 
on which bis cause of action arose, and it was 
only after he had proved these, that the ques- 
tion of the jurisdiction f the Small Cause 
Court could arise. Rash Behahei: Roy v. 
Shaikh Ezud Baksh. ii W.R. 27h. 

(27) — Sutf /or confinnation of po$s€$sion~yQ 
possession at the time of suit -Re/ie/.— Where a 
plaintiff prays for confirmation of possession, 
and it appears that ho is the rightful owner, 
and that he was not in possession at the time 
of suit, but was iu possession at some previous 
time, his suit may bo treated as a suit for re- 
covery of possession. Kasee Nath Moo- 
KEIUEE V. MOHESH CHUNDER GOOETO, 25 
W.R. 168. [R , 1 C.L.J. 73 ; D., 4 C. 4C.] 

(28) — 5uif by purchaser far confirmation of 
title a»id possession — Previous transfer pleaded 
by defendanl — Duty of Cuu>t to inqv.ire into 
transfer . — Plaiutif! bad instituted ibis action 
for the confirmation of his title and possession 
in a fractional share of a village purchased by 
him, and for setting aside certain conveyances 
under which the defen .ants claimed to hold it. 
Tbo latter pleaded that the rights and interests 
in question bad previously beon transferred to 
a person who sold it to their vendor. On the 
ground that the conveyances to tbo defendants 
were genuine documents, and that they were iu 
possession since their purobase, the lower ap- 
pellate Court dismi-sed the suit of the plaintifl. 
Plaintiff urged on second appeal that the 
alleged transfer to the defendants was the 
foundation of their title and the lower appellate 
Court was wrong in having male no enquiry 
into it. The High Court accepted the ground 
as a good one and remandod tbo case to the 
lower appellate Court to try whether the 
alleged purchase on which the defendants' title 
depended was a genuine transaction or merely 
a colourable one. MUSSAMUT BHUGOIJUTY v. 

Bikuama.jeet Singh, 8 W R. 477. 

(29) — Joint owners— Suit for confirmation of 

possession — Plaintiff found out of possession — 
Frame of suit. — A suit for confirmation of pos- 
session of property belonging jointly to plaintifl 
and defendant, where the plaintifl is found on 
his own showing to bo out of po.ssession, should 
bo treated as a suit for recovery of possession. 
Rash Dharee Singh v. nuthoonee Singh, 
24 W.R. 301. [R., 1 C.L.J. 73.) 

(30) — Swii for confirmation of possession — 
Plaintiff not in possession — Plaint bearing 
stamp sufficient to cover claim for possession . — 
Whore the plaintifl sued for confirmation of 
possession, alleging that she applied tn the 
Collector to register her name under tho Land 
Registration Act in respect of certain property 
purchased by her at an auction sale and that 
the dofondant succeeded in getting her name 
registered with regard to it, and the prayer in 
the plaint was for an order dcolaring the title 
of the plaintifl and confirming her possession 
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and for expunging tho name of the defendant 
from tho Collectora'.o register, and directing 
the registration of tho plaiiitifl’s name instead , 
and it was found that the plaintifl was out of 
possession and the suit was brought on a stamp 
sufficient to cover a suit for recovery of posses- 
sion, held that the plaintifl. by .sotting up in 
her plaint that she had failed to obtain regis- 
tration. admitted that she had been kept ouc-of 
possession wrongfully, and by asking for tbo 
registration of her name she made a prayer to 
be put into possession, and that, though tho 
plaint was erroneous in form, she should bo 
given a decree for possession. CHAMTU Dai v. 
Uma Dai. 11 C.L R. 451. (ll C.L.R. 443. F.) 

(31) — Civ. Pro. Code, 1859, s. 24G — Cfdim 
aisallowed—Suit—Limilation—Act IX of 1871 
— Act XV of 1877 — Sufi for confirmation of 
possession — Plaintiff not in possession — Title 
established — Decree. — A claim to attached pro- 
perty was disallowed on tho 25th July, 1876, 
under s. 246 of tho Civ. Pro. Code, (Act VIII 
of 1859), and the suit by the unsuccessful 
claimant was brought on the I7tb February, 
1879. Ueld that tbo suit was within time, 
being governed by the Limitation Act, IX of 
1871, under wbicn the period of limitation for 
contesting an order under s. 246 of tho Civ. 
Pro. Code, was 12 ye.trs, and by tbo Limitation 
Act XV of 1877, which came into operation in 
October 1679. Where, in a suit for confirma- 
tion of possession, it was quite apparent, on 
the face of the plaint, that although iu form it 
was a suit for confirmation of possession, it was 
in substance a suit for recovery of possession 
and tbo plaintifl has established a title to tbo 
property, although ho was out of possession, 
held that, under these circumstances, it would 
bo extremely technical to dit-miss the plaintifl’s 
suit, merely because there was some defect in 
the form of the suit, and that the plaintifl 
should bo given a decree for po.ssession, 
AMIR HOSSEIN V. IMAMUANDI BEOUM, 11 C 
L.R. 443. (16 W.R. 27. F.) [F., 11 C.L.R. 

451. J 

(32)-5ttif for confirmation of possession — 
Change in form of suit — Suit for recovery of 
possession — Bona fide?*.— When a plaintifl has a 
f»oua fide case, which he has proved in subs- 
tance, but not in form, there are circumstances, 
under which the Courts assist him. But, where 
a plaintifl put forward a distinct allegation of 
possession founded on a deed of sale, which is 
found by the Court to bo false, this is not a case 
in which the general rule ought to bo relaxed 
and the plaintifl assisted to establish a case which 
he did not originally put forward. TERIETPUT 

Singh v. Gossajn Indersan Das, 4 C. 46. 
(15 W.R. 286=16 W.R. 27 & 1 I.A. 192, D , 
on the ground that they were bona fide cases.) 
[ii.. 1 C.L.J. 73.) 

(33) — Plaintiff staling in plaint to be in pos^ 
session and praying merely for confirmation of 
the same — Dispossession found — Relief , — A 
plaintifl who, slating in bis plaint that ho is 
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6. — -Suits for Possession — continued. 

in possession, prays merely for confirmation of 
possession, will not be given a decree f^r reco- 
very of possession, if it is found that he was dis- 
possessed by the defendant before suit, and that 
he had no possession as stated in the plaint. 

Fatima Bibee v. aiiamad Baksh, 31 C. 3i9. 
[On appeal, 35 C, ‘271, P.C.=35I.A. G7 = 12 
C.W.N. ‘214=7 C.L.J. 122=10 Bcm.L.R. 51 
= I8M.L.J. 6.] 

(34) — Decree for confirmatio7i o/ — 

Proof of title. — When a suit is brought for con- 
firmation of possession under a certain title, 
the plaintifi is bound by the title which ho sets 
up, though it is otherwise when he sues to reco- 
ver iinmosoable property from which he has 
been ousted. A decree for corjfirniation of pos- 
session cannot be executed so as to give to the 
plaintifi possession of anything ( f which he was 
not then in possession. Umbica CHUKN Han- 
ER.JEEV. DIGUMBEREE DABEE, 12 W.R. 429. 
CR.. 16 W.R. 218.J 

(35) — for possession--- Plea of joint posses- 
sion — Limitation — Long possession — Title — 
Evidence . — In a suit for confirmation of title 
and possession, the defendants pleaded that 
they were also jointly in possession with the 
plaintifis, but failed to prove this allegation of 
joint possession. Held that the defendants 
could not then plead limitation. In a suit for 
confirmation of title and possossio.a of con-ain 
property which was admittedly acquired about 
a century ago and of .vbich the defendant 
claimed to be in joint possession, the plaintifi 
cannot be reasonably expected to prove the 
specific source from which the acquisition was 
made. The que-^tion of possrssion is the only 
material point in the case. Long possession is 
not only evidence of title, but in a case of this 
sort, it is a good and valid title by itself. 

Rung Lall Misserv Raghoobur Singh, 
9 W.R. 169 [D.. 11 W.R. 550.] 

(36) — Of land— Plaintiff already in possession 
— Form of suit , — Where, according to the evi- 
dence, plaintiff is still in possej^sion of the land 
in suit: Held that ho cannot sue for what he 
has already got, but should either sue for a 
declaratory decree or else for an injuncti n 
restraining the defendant from disturbing him. 

Maunq lu Gale v. maung kan tha, 

L.B.R. 1893-1900,641. 

(37) — Suit for confirmation of possession— 
Onus of proof , — A plaintiff ceming into Court 
for confirmation of possession is bound first of 
all to prove that he is in possession. ShEO 
Shrun Lall v. Chumun Lall, 24 W.R. 
220 . 

(38) — Confirmation of pesesssion — Burden of 

proof. — A plaintiff who comes to Ocurt alleg- 
ing that be is in possession and that that 
possession L.is been threatened by tbe act of the 
defendant, and asking for confirmation of that 
possession is bound to prove that he is in pos- 
session. Sansar Roy v. Indrasun Roy, j 
25 W.R. 6. I 
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(39) — Suit for possession, not barred bp one 
year's Ur lilation under s. 77 of Act X of 1869 
— Dismissal of previous leiit case — School of 
low governing jcint Himiu family, admission bp 
ancesfors of parties good evidence of. — The appel- 
lant. having attained a certificate under Act 
XX of 1841 for collecting the debts due to the 
estate of his maternal uncle, sued two of the 
tenants of the landed property belonging to the 
estate and obtained decrees, but, on appeal by 
the tenants, plaintiff’s claim was dismissed. He 
then, alleging that he bad been dispossessed 
by the defendants from the whole of the lands 
belonging to the share of his uncle, brought 
this suit for possession of the whole. Defend- 
ants pleaded that, as succession in the family 
was guided by the Mitik.sbara school of Hindu 
law, plaintiff, as the sister’s son. had no right 
to the properly in suit ; that the decree by the 
appellate Judge in the previous suit for rents 
in which the defendant had intervened under 
6. 77 of Act X of 1859 was dated 7th Novem- 
ber, 1861, and the present action of the plaintiff 
having been instituted more than one year 
after that date, the suit was barred by limita- 
tion. The lower Court dismissed the claim of 
the plaintiff on the ground that as succession 
in the family was governed by the law of the 
Mitakshara school, plaintiff had no right. 
On appeal to the High Court by the plaintiff, 
the respondent asked for the trial of the 
objeclion regarding tbo application of the one 
year’s limitation mentioned in ?. 77 of Act X 
of 1859. Ht Id that s. 77 of the said Act X of 
1869 does not contemplate that the effect of a 
decree for rent claimed from one or two of a 
number of tenants, awarded loan intervener, 
should be considered as an estoppel to the 
right of the party cast to sue for the pcsseseion 
of the entire property, if he doe.s not sue within 
a year of the decree in the rent case, though, 
frrm the nature of the case, the plaintiff may, 
when he sues in the Civil Court, have occasion 
to sue for his title to the whole estate, and not 
simply to recovtr his rents from a particular 
tenant or tenants. Though plaintiff was 
never in possession of any portion of the estate 
cf his maternal uncle, yet he was in time from 
the death of the intervening widow whose 
demise it was that gave him a right to sue. 
since no cause of action can have arisen to the 
plaintiff before her death- On the point of 

the Mitakshara law governing the succepsi< p 
in the family, it was held that when the fact is 
not known by which school of Hindu law 
succession among those who have migrated 
from a different country is guided, it is to bo 
presumed that the old law imported with the 
family still prevails, until the contrary is 
shoxn by the opposite p-»rty. But the plaint- 
iff in this case bad clearly e'tabll^hed by the 

evidence of friends and relatives, that, in the 

• 

family of the parties before the Court, m 
several cases where succession according to the 
Bengal law, was to ge to one and according to 
the school of Mitakshara to another, the 



1533 


THE ALL INDIA DIGEST. 


1534 


Possession — continued. 

6. — Suits for Possession- continued. 

succession was according to tbe iornif'r or 
Bengal school. On these grounds the High 
Court decreed the appeal and awarded the 
clairo of the plaintiff to tho e.‘?tates of his 
xnatern.al uncle as asked, except the rents of 
tbe two jotes, his claim for which had been dis- 
allowed by the Judge in tho previous rent suits. 
Chundro Seekiiur KOY V. Norin Soon- 
DURROY. 2 W.R. 197. [F.. 5 W.R Act X. 

87: 9B. 193, F.B..5M.L.T. 169. 3:3 M. 

342 = 20 M.L.J. 49 = 7 M.L.T. 17 = 5 Ind. Cas. 
42.] 

(40) — Possessio?i — for — Plaintiff provinff 

enjoyment and wrongful dispossession — 
Defendant's title — Absence of proof of — Plaintiff 
entitled to decree . — Where a plaintiff made out 
that ho was in po.ssessiou of tho l.iiid and after- 
wards wrongfully dispossessed by the defendant, 
tho plaintiff would be entitled to a decree, un- 
less the defendant is able to make out his title 
to tho property. GoVfND.V PadAYACHI v. 
DORAISWAMI PADAYACHI, 9 M.L.T. 409 = 9 
lod. Cas. 595. 

(41) — Failure of plaintiff to prove title. — 
In a suit for possession, when tbe Court finds 
that the plaintiffs wholly failed to establish 
the title which they came into Court to p,*.ta 
blish or any other title under which they could 
recover against the defendants, the suit ought 
to bo dismissed, although tho defendants are 
trespassers and tho plaintiffs had long prior 
possession. KEDAR NATH SANYAL v. RA.J 
NATH Neoqi. 3 C W.N. 497. 

(42) — B<^rden of proof — H'r<3n<7/u( ejectment 
— Suit to recover possession. — Where a person 
wrongfully ejected from a piece of land sued 
for possession thereof, but failed to establish 
his right to recover possession, the mere fact 
of his having been in possession is not a 
sufficient ground for putting him back. 
Shustee Dhur MOZOOMDAR V. Nuteeja 
Bibee. 7 W.R. 36. 

(43) — Possmion — Evidence of title.— In a 
suit for possession of land, if a pirty wbo 
claims to hold tbe land by grant evidenced by 
a sanad fails to prove execution of tho sanad, 
ho is at liberty to prove the grant by other 
moans, Tbe presumption is that a lower 
Court has done its duty, neglect not being 
assumed at tbe suggestion of the appellant. 
Ra.tah Rash Bihaki Lal Sinoi! v. Nabayi 
Paddar, 3 B.L.R.A.C, 99 = 11 W.K 465. 

(43-a)— Lease —SiiJf for khas possession by 
landlord — Title set up by defendant— Onws of 
proof , — Where plautiff, as landlord, sued for 
khas possession against .a lessee, and tho latter 
sot up the title ol a third party to defeat the 
plaintiff’s admitted right as zemindar, held that 
the onus lay on tbe defendant to prove the title 
sec up by him. HEHAREE SAHOO v. PURYAO 

Mahtoon. 23 W.R. 291. [i*'., 11 C.L.R. 476; 

15 C. 89 ; Appl., 9 C.W.N. 144.] 
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(44)— iSui/ for possession — What plaintiff 
should prove. — Whore plaintiff sue.s for posse.*'- 
siori. allegirg that ho was wrongfully diprsso.'- 
sed by the defaudaut, the plaintiff need not 
prove that be held tho land free of rent. All 
that must be proved by him is that he wss 
peacclully in possession of the bolding and 
that he was wroufifully dispossessed by tho 
defendant. NaGORE MONEE DEBIA v. SivJITH 
23 W.R 291. 

— Suit to recover kbas possession — Dis- 
possession of defendant - Evidence— Ouns of 
proof.— A suit to recover khas possession by 
dispossessing defendant must bo dismissed, 
where plaintiff fails to prove his cau.se of action 
and tho defendant adduces sullioient evidence 
to show that he i.s entitled to remain in posses- 
sion. r.y.iah Kun Bahadook Singh v 
KUNNO MAN.JHEE, 17 W.R. 194. 

(40) — Suit for possession— Plea of limitation 
—Durden of pi oof. — In a suit for possession, 
tbe plaintiff is bound to show that his cause 
of action arose within twelve years before 
suit and that he has a subsisting title, and 
he is not bound to show that he has bad un- 
disturbed posses.sion for twelve years before suit. 
KH0D\ NEWAZ CHOWDHRY V. BRO.JENDRO 
COOMOR Roy Chowdhrv, 24 W.R. 417. 

(47i — Suit for possession of properly in hands 
of another - Allegation of title, nature of— S. 9, 
Specific Relief Act. 1877.— Tho mere allegation 
that a claimant is entitled by law and custom 
to tho gaddi of a temple is not a .suflioient 
allegation of title. Something nioro than 
general allecations are requisite in be pliint 
where a cLim is midc to the posses.sion of 
property which is in tho possession of 
another person, always of course pr<»vidQd that 
tho case is not ono falling under s, 9 of tho 
Specific Relief Act Ram Rakh NATH v. 

SundarNath, 20 a. 299 = A.W.N. 1898, 36. 

(48) — Saif on allegation of disjuossession — 
Manner of dispossession not essential — Decree 
f <r lands with specified boundaries— Mistake in 
plaint as to number of beegahs— Permission to 
plantiff to file supplementary p/ainf.— This was 
a suit for cancellation of certain survey proceed- 
ings and recovery of possession of the lands, of 
which the plaintiff was alleged to have been dis- 
possessed by tbe defendant in those proceedings. 

It was contended on appeal that, as the 
plaintiff stated his dispossession to be owing to 
(ho survey proceeclingH, and it appeared that tho 
disposstssioii wa.s not owing to those proceed- 
ings, ho could not in his suit get a decree. But 
the High Court held that plaintiff was entitled 
to a decree. His suit was throughout one for 
possession of those laud-*, and it was im- 
materMl in wb.it manner be was dispoesoesed, 
so long ,iH it was proved, as It had been, that 
ho Wis really dispossessed by tho defendant. 

It was also urged that tbe decree was bad, as 
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having been passed for 44 beegahs where as only 
36 beegahs were originally sued for, but, it was 
held that the difference was only owing to a 
difference in measurements between boundaries 
correctly given by the plaintiff and, as he had, 
in effect, got a decree for no lands, save what 
he originally sued for ; his having by mistake 
called them 36 beegahs. when they vvere in fact 
44 beeghs could not render it improper or 
irregular to give him a decree for the 44 beegahs 
contained within the boundaries originally 
given by him. Rajah Joy MUNGUL Singh v. 
Rajah Mohbndar Narain Singh, 2 W R 
154. 

{ip)— Suit for possession— Limitation — Ad- 
judication,— Ijx a suit for possession where the 
plaintiff s title to the suit laud is denied and 

the plea of limitation is set up, the Courts be- 
low are bound to determine one way or the 
other on the plaintiff’s title and o.i the question 
of limitation ; and cannot refrain from coming 
to any conclusion on the ground that there is 
some difficulty in ascertaining the boundaries. 

Raj Chunder Bhuttacharjee v. Tri- 
POORA Deria. 25 W R. 77. 

(50) -Khas possessiurt of ijmalee lands — 

Boundaries not given Decree Where, 

in a suit to recover po session of a certain quan- 
tity of land on the strength of an ijmalee pot- 
tah granted to plaituiff by the second ptrty 
defendant, who, ho alleged, w-is the proprietor 
of a 2 annas share of the talook within which 
the lands in dispute were admittedly situjted, 
the plaintiff did not give the boundaries of the 
quantity of land claimed by him, but gives the 
bouridaries of a large area of land, and after 
making cert tin deductions in favour of certain 
parties mentioned in the plaint he says that 
the quantity of land claimed by him was situa- 
ted within those boundaries, and the conten- 
tion of the defendant throughout was that the 
lands of the talook were ijmalee, and that the 
plaintiff was not entitled to obtain khas posses- 
sion of any speoiffc lands whatever, it would be 
incumbent on the Court, before giving a decree 
to the plaintiff, to ascertain the precise lands 
for which the suit is brought, and then to deter- 
mine whether those lauds app?ruain ex.jlusively 
to the 2 annas share admittedly belonging to 
the second party defendant. K'aleb Kinkub 
V. ISHAN Chunder, 20 W.R 344. 

(51) — Suit for possession — Boundaries — As- 
certainment of plots claimd.— la a suit for pos- 
session, it is for the plaintiff to point out the 
precise plots of land for which be is suiog, and 
there is no use in going into any general consi- 
deration of the question of boundaries until the 
precise plots claimed are accurately ascertained. 
Gooroo Pershad DUTT V. Sreenath 
Banerjbe. 15 W.R. 314. 

(52) — Variance heiioeen title alleged and 
proved— Decree upon adverse possession not set 
up in plaint . — Where, in a suit for the recovery 
of land as being lakbiraj land, the title was 
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found not proved, and the first Court held that 
the plaintiff was not entitled to a decree upon 
the strength of twelve years’ adverse possession 
which he proved, on the ground of his not 
having set it up in the plaint and on the ground 
of no issue upon it having been raised, and the 
plaintiff got a decree upon the latter ground in 
the lower appellate Court, the High Court, on 
second appeal, confirmed it, as the defendant, 
having had express notice of the plaintiff’s 
ground, did not object to it, nor desire to be 
allowed an opportunity to let in evidence to 
rebut it, and as he was therefore not prejudiced 
by the course adopted by the lower appellate 
Court. SUNDURI DaSSEE v MUDHOO CHUN- 
DER SIRCAR, 14 C. 592. {24 W.R. 444, 2 C. 
418. 8 C. 975 Disc.) [Cited. 3 C.L.J., 816; 
i?., 6 C.L.J. 621.] 

(53) — Possession onlitlelby purchase— Specific 
title alleged, not proved — Tttle by adverse pos- 
session not being inferable from plaint or issue 
— Limitation. — A declaration cinnot be given 
on a till ‘ not distiuctly staled in the plaint or 
the issues. (2 C. 418, F.) In a suit for posses- 
sion based on title by purchase, if the specific 
title alleged is noc proved, and if, on reading 
the issue with the plaint, it cannot bj said that 
it raisei the qu.‘stioD of title based on 12 years’ 
adverse possession, a declaration of the title on 
the strength of adverse possession for more than 
12 years cannot be made. SOMASUNDARAM 

Chetty v. Vadivelu PiCiiiAl, 4 H.L.T. 344. 

{5^)— Title — Possession — Issues — Procedure. 

— A plaintiff mvy be entitled to a decree res- 
toring him to possession on proof of 12 or 20 
years' possession before suit, though be should 
fail in proving the specific title set up. When 
a suit has been based on a particular and 
specific ti le put forward by tbe plaintiff, and 
the defendant has also put forward a pedigree 
of the family supported by distinct evidence, 
directly at variance with the pedigrees put for- 
ward by the plaintiff, the Court cannot pro- 
perly try the case or decide upon the questions 
between the parties without inquiring into tbe 
title alleged by the plaintiff as well as tbe 
question whether the plaintiff was, as be alle- 
ges, in possession for 20 years before tbe suit. 
Such a case cannot be deemed Co have been 
sufficiently disposed of by the trial of tbe mere 
question of possession for a period of 12 or 20 
years before the suit. MOULVIE ABDOOLAH 
V. SHAHA MUJEESOODEEN, 16 W.R 27. 
24W.R.301, 25W.R. 168; A*.,2C. 4l8; D., 

4 C. 46 ; 1 C.L.J. 73 ] 

(55) — Suit for declaration - Application to 
amend plaint by adding prayer for possession— 
Rejection of application — Subsequent suit for 
possession. — Where in a suit for a declaratory 
decree, the plaintiff makes an application for the 
amendment of the plaint by adding a prayer for 
possession, and such application is refused, it 
is bis duty to appeal against such refusal. He 
cannot acquiesce ia such refusal, and bring a 
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subsequent suit for possession. Stuart, C.J. 
Sarsutiv. Kunj BehariLol, 5 A. 345, F.B. 
[ii.. U B. 31.] 

(56) — Dtspossessiou — Suit for recovering 
possession — Burden of proof of present title — 
Plaintiff whether bound to prove specific title 
alleged — Objection relating to stamp, whether 
admissible in respect of document admitted by 
lower Court. — Suic for recovery of possession on 
dispossession. In special appeal, the defend- 
ants contended that the plaintiff cannot 
succeed because his title was founded upon a 
deed of gift which was insutficiejitly stamped 
and unregistered. It was further contended 
that, if the instrument be not a deed of gift, 
but of transfer for consideration, it would bo 
void as having been made for an immoral | 
consideration. Held that the objection as to 
stamp was untenable because the penalty had | 
already been levied aod the document admitted ' 
in evidence by the lower Court. Plaintiff was 
further entitled to succeed upon facts found 
independently of the deed. Plaintiff sued to 
recover possession from the defendants, alleging 
a recent dispossession by them, otherwise than 
in due course of law. and proved a prior peace- 
able possession lawfully derived from the de- 
fendants, during which he assumed to act as 
owner. This was prtma facie proof of owner- 
ship in the plaintiO, and was sullicient to throw 
upon the dolendants, the burden of proving a 
present title to the land in themselves. This I 
burden the defendants having failed to discharge, 
plaintiff was bold entitled to succeed without 
proof of a specific title in himself based upon 
the deed of gift. SUDAMA v. Kesho. 102 P. 

R. 1879. [H., 26 P.K. 1882. J2l P.R. 1882, 

61 P.R. 1904; D., 126 P.R 1884, 116 P.R. 

18H8. 120 P.R. 1894.] 

(57) — Possession, Suit for — Res judicata — 
Juagmenl inter partes in a previous suit, 
■^Idmissibilily of — Civ. Pro. Code, s. 13 — 
Recognition of claim-- Evidence Act, s. 13 — 
The respondents brought a suit against the 
appellants for possession of some lands in a 
village, on the ailrgation that they had acquir- 
ed title to the land in suit as well as the other 
land of the village by adverse possession. 
They filed a judgment in a suit brought by 
their father for a dcolaration of bis title to the 
lauds of that village, the title being based upon 
mortgages alleged to have become irredeemable. 
The decision was that he was entitled to 22 
bighas, and tbo ro^-t of the claim was dismissed. 

In tbo course of that judgment, the Court re- 
corded an opinion that the piaiDtiff whs proved 
to be in possession of the whole land now in 
suit, but dismissed the claim except as to the 
22 bighas on the ground that the plaintiff, 
though in posseasion, bad not proved his title. 
The judgment was infer partes. Held, that the 
question of poesession of the land, with regard 
to wbiob the suit was dismissed, was not res 
judicata. A bare expression of opinion in a { 
judgment upon a question of possession, which 
is not given effect to by the decree, is not a 
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recognition of a right within the meaning of 
s. 13 of the Evidence Act and is not admissible in 
proof of possession, either at the date of the 
judgment or at any other time. MUSAII.AT 

Karima Bjri v. Sri Goiund, 7 O.C. 122. 

{bSp- Suit for possession — Possession at time 
I of suit, — Where the plamtiS who alleged dis- 
I possession for three years prior to the institu- 
’ tioo of the suit, faded to prove it. but proved 
' that he was entitled to the land at the time of 
I the suit, held, that the plaintiff was entitled to 
a decree for possession, although he would not 
be entitled to wassilat Irom the date of 
alleged dispossession. Meer Moraruck Kiian 
V. SOOKIU SlNDHOO BANER.IEE, 13 W.R 
111 . 

(59) — A/esue profits^Necessity to establish 
title — Mere decree for possession. —Mesaa profits 
cannot be recovered until title is established. 
A mere decree in a suit for possession in no 
degree shows that tbo plaintifi bas any right to 
the mesne profits. ZU.MURUDOONISSA v. 
Radha Churn Ghuttuck, 9 W.R. 590. 

(60) — Suit for possession — Limitation.—^ 
Where plaintiff sues for possession, and the 
defendant, being in possession under the order 
of a competent Court, pleads limitation, the 
latter is eniitled to a clear finding on it before 
the question of title is taken up and inquired 
into. Tauinee Kishore acharj Chow- 
dry v. NARAIN ACHARJ CHOWDRY, W.R. 
1654, 142. 

I 161J — Reg. If of 1805, s. 3 — Private claims 
t to immoveable property — Allegation of fraud, 

I force, etc. — Limitation, — The provision in s. 3, 
Reg. II of 1805, that the twelve years period of 
limitation did not apply to any private claims 
, to immoveable property, if the person in posses- 
sion had acquired the possession by violence, 
fraud or by any other unjust and di.sboncst 
means whatever, had to bo construed with some 
strictness to avoid the largo class of cases that 
could be set up by the mere allegation of fraud, 
&c., and the alleged fraudulent or foroiblo 
dispossession had to be clearly established. 

Mahar.uah Rajendar Kishore Singh v. 
Rajah SAHEb Behhlad Sein, 22 W.R. 163. 

(62i— Dispossessed person, Suit by— Limita- 
tion. — A person complaining of dispossession 
will bo barred by limitation, unless bo can 
prove that he has not been out of possession 
for more than three years. GOHINDO CHUNDER 
MOULICK V. MUDHOOSOODUN MOULICK 23 
W.R. 350. 

(63)— Suif for possession — .^Tamindar— Occu- 
pancy ryot— Limitation — Act Vlll of 1869— 

X 0/1869— S«if under Act VIII of 1869 — Limi- 
tation — Burden of proof.— A suit to recover 
possession of property against tho zamindar by 
establishment of title, (namely) right of occu- 
pancy and ancestral holding, is not cognizable 
under Act X of 1659, nor could it be treated 
as a suit under Act Vlll of 1669. Such a suit 
would not be barred if brought within 12 years 
of dispossession. [22., 17 C. 926 ; D., 9 C. 280.] 
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6.— Salts for Possession— coniinticd. 

Ordinarily, it is for the plaintiff to prove that 
hi? cause of action accrued within the time 
allowed by law. But in a suit for possession 
under Act VIII of 1869, where limitation is set 
up on the ground that the plaintiff had not 
filed his suit within one year from the date of 
an alleged relinquishment, the defendant will 
have to make out the plea if he relies upon bis 
evidence of possession for more than one year 
to put the plaintiff out of Court. Mussamut 
Dhoriohutty Chowdhrain V. Chamroo 
MUNDUL, 25 W R. 217. 

(61) — Suit for possession — Allegation of 
owiter— Admission — Limitation. — Where plain- 
tiff sued for possession of a share in an estate 
alleging her dispossession thereof by the defend- 
ants. and that her deceased husband was un- 
divided from his brother under whom the de- 
fendants claimed, and where the evidence in 
the case showed that the defendants bad been 
in undisturbed possession for 11 years and 11 
months and one day. and that the plaintiff’s 
husband had, in two petitions presented to the 
Collector 24 and 27 years previous to the sala 
in favour of the defendants, stated, in most 
unequivocal terms, that he bad separated from 
his brother and further prayed the Collector to 
make settlement with hnu separately from his 
brother, held, that the suit was time-barred, 
having been brought at the close of 12 years 
from the date of plaintiff’s ouster and also 
because there was no reliable evidence let in by 
the plaintiff to show that the family was joint 
at any time within 12 years before tbe sale to 
the defendants. BHROMAR COOMAR Deree 

V. BANEE Madhub BANERJEE, 17 W.R. 505. 

(65) — Dismissal of declaratory suit — 5w6se- 
quent suit for possession — Cii;. Pro Code, 1859, 

5. 7. — The dismissal of a declaratory suit on 
the ground that tbe plaintiff could sue for 
possession, dees not bar a subsequent suit for 
possession. DARBO v. Kesho Rai, 2 A. 356, 
F.B. [i*’.. 5 A. 345, F.B.; R., 14 B. 31.] 

(66) — Possession, Suit for — Decree — Title . — A , 
decree in a suit for possession is defective, un- ' 
less it decides the question of title. GOBIND 

Chunder Baboo v. khossaul Chunder 
Baboo, l W.R. 203. 

(67) — Possession for more than years— Dis- 
possession under a decree. — A party who has 
been in possession for more than 12 years can- 
not be dispossessed in execution of a decree to 
wbioh he is not a party. BABOO Ganesh 
Lall Singh v. Shaikh ahmedooblab, 5 

W. R. 261. 8 W.R. 333, 354; R., 8 

W.R. 386, 12 W.R. 256.] 

(68) — Suit for possession — Previous suit on 
the basis of possession without title, dismissal of 
— Subsequent dispossession— Effect of previous 
decree. — Defendants brought a suit in 1886 for 
a declaration of tbeir title to, and to rwoyer 
possession of, certain lands from the plaintiff. 
The suit was dismissed, defendants having 
failed in that suit to prove their title. De- 
endants subsequently dispossessed the plaintiff 


I in 1890 ; and plaintiff instituted the present 
suit in 1896, but could not prove his title. 
Held, that the effect of the decree in the previ- 
ous suit was to declare as against the present 
defendants, that plaintiff’s possession was law- 
ful, and such being the case, and tbe defend- 
ants being wrong-doers and having no title, 
the plaintiff in tbe present suit, on tbe basis 
of the decree in the previous suit and his previ- 
ous lawful possession, is entitled to recover if 
the lands are the same. Pazlar RahmaN 
Chowdhry V. Raj Chunder Sen, 5 C.W. 
N. 234. (20 C. 834. 3 C- 145. 3 C. W.N. 568. D.) 

(69) — Decree in favour of two or more persons 
— One decree holder alone purchasing proptrty 
in execution of decree and obtaining possession — 
Subsequent dispossession — Other decree holders, 
if necessary parties in suit for possession — Non- 
joinder. — Where a money-decree has been 
obtained by three persons and, in execution of 
tbe decree, the properties of tbe judgment- 
debtors have been sold, and one of the decree- 
holders. after having obtained leave to bid at 
the sale, has bought tbe properties in bis own 
name and for himself alone and has obtained 
a sale certificate in his own name and has been 
put into possession of the properties by tbe 
Court, and is subsequently dispo'sessed of tbe 
same by tbe judgment-debtors, a suit by such 
decree-holder purchaser for recovery of possession 
of the properties is not bad for non-joinder of the 
other decree-holders as parties. ARUMUGAM 
ChETTI V. SUNDARARAJA AlYANGAB. 8 M. 
L.J. 3. 

(70) — Decree for possession — Application icr 
execution — Actual possession not taken — Formal 
possession given — Regular swif for lands decreed 
— Limitation. — Plaintiffs had obtained adecree 
for one-third of an estate in January, 1872, 
They had applied formally for execution of tbe 
decree and their application was made over to 
tbe Revenue authorities in order that the fields 
representing the plaintiffs’ share might be 
divided off bo them. This was duly done and 
an order was passed that the partition was 
completed and that effect .should be given to it 
in the papers of the Patwari. Plaintiffs did 
not take actual possession of tbe fields allotted 
to them, but ‘ formal possession’ having been 
awarded to them, their claim to the fields was 
subject to the limitation of twelve years com- 
mencing from the date of such formal posses- 
sion. MussT. Karim Nissan v. Basho, 73 
P.R. 1882. 

(71) — Purchaser getting symbolical possession 
— Suit for actual possession. — An execution- 
purchaser getting formal possession has a right 
of suit for actual possession, as such formal 
possession, operates as a complete transfer of 
posseesion. KARAM BAKSH v. NAND LAL, 

103 P.R. 1884. 

(72) — Wrongful dispossession — Right of law- 
ful owner against wrong doer and pnirchaur 
from Tiim.— The lawful owner of property of 
which he has been wrongfully dispossessed can 
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recover it, cither from the original wrong-doer 
or from honafide purchasers from the original 
wroog-doer. RAMSOONDEa CHUCKERBUTTY 

V. BekWITH, 1 W.R. 255. 

(73) Conveyance by person oxU of possession. 

— A lease or a transfer of property by a person 
out of possession is not ipso facto void- Lok|E- 
NATH GHOSE V. JUGOBUNDHOO ROY, 1 C. 
597. [R., -2 B. 299 ; Not F., 6 B. 380.] 

(74) — Suit for possesssion — PUa of lekhraj — 
Onus of proof. — In a suit for possession of 
certain land, the plaintiff claiming it as the 
lekhraj of one T, purchased by him some years 
previously, the defence was that it was origi- 
nally the lekhraj of R, from whom W, the father 
of T, held it as jummai land, that the defend- 
ant purchased it from R's heirs, continued W 
in his holding and eventually sued W for 
arrears of rent and sold the tenure in execution 
of the decree, purchasing it himself. The 
Court of first appeal decreed the suit on the 
.ground that, even if plaintiff's purchase was 
made on a wrong declaration as to the nature 
of T’s right, still as it was admitted that T 
held the property uoder some sort of legal 
right, plaintiff was entitled to possession by 
virtue of his purchase. Held that the hLovo 
opinion was bad in law, and that the plaintiff 
was not entitle! to a decree, be having failed 
to prove his case. Juggut CHUNDER Chow- 
•DHRY V. ISSUR CHUNDER FOTADAR, 23 

W. R. 60. 

(lb) — Mortgage decrees — Auction sales— Prior- 
xty. — A purchaser in execution of a decree on 
a first mortgage of certain immoveable proper- 
ties is not entitled to eue for p.^sles^•ion against 
a prior auction purchaser in execution of a de- 
cree on a second mortgiige of toe same proper- 
ties, for, bo cannot be ousted until it is proved 
that the land is still liable for another debt, 
and then, only if he neglects or refuses to pay 
off that debt and allows another sale to take 
place. A.JOODHYA PERSHAD v. MUSST. MO- 
RACHA KoOER, 25 W.R. 234. [R., 2 A. G98.] 

(76) — 6’tti/ for khas possession, effect of dis- 
mxssal of — Plaintiff not entitled to dt;c.'arafton 
of right to proprietary title. — The Court of 
first instance dismissed the suit for khas 
possession of the property purchase! in execu- 
tion of a decree finding in favour of certain 
claimants that had set up a title to it, and 
directed that the plaintiff should be given pos- 
session of proprietary title, or in other words, 
that bo might receive rent from those who 
admitted tenancy. The lower appellate Court 
having reversed the latter portion of the deci- 
sion of the firs: Court, tho High Court held 
that the lower appellate Court was right be- 
cause the plaintiff sued for A:)ias possession and 
his suit ought to be decided upon tho ground 
upon which bo based it. GOPKE MOHUN 
GOSSAIN v. ibsuu Chundf:r BANEIUEE, 

2 W.R 237. 

*77) — Ruif for possession by purchaser al 
^tvenue sale — Limitation, Calculation of. — In a 
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suit for possession, by a purchaser at a sale for 
arrears of Government revenue, tho period of 
limitation is to be counted only from the time 
of the purchase, because, as purchaser, ho is 
entitled to recover tho property free of all 
encumbrances and his cause of action arises 
only on the date of his purchase. NvuaIN 
CHUNDER V. Tayler. 4 C. 103 = 3 C.L.R. 151. 
[Appr,, 22 C. 2,1.J 

(78)— duefion purchaser in Court-sale— Suit 
for possession — LimiiatioJi — Adverse possession. 
— Where no possession had been obtained by 
the auction purchaser or by his representatives, 
for a period of more than 12 years, held that a 
suit for possession was barred. Ic would not bo 
necessary that there should be proof of actual 
possession in order to avoid limitation. .?roof 
of possession by operation of Jaw would be 
sufficient. MEHTAB KuaN v. MUHA.M.MAD 
ALI. A.W.N. 1882. 31. 

(70) Auction purchaser put in possession — 
Dispossession Condilio/ial vendee from judg- 

menl debtor— Limitation.— It the defendants, 

having purchased and having been lawfully put 
in possession of the rights and interests of the 

judgment-debtors, have uolawfully dispossessed 
the plaintiff who is admittedly the conditional 
vendee of the property from the judgment- 
debtors and vyho was in possession oi the pro- 
perty at the time of the defendants’ purchase, 
the defendants being wrong-doers, the plaintiff’s 
right to recover the land may be asserted 
against them within the ordinary lime of 
limitation. BETH OODEY KURRUN v. CHAIT 
Ram. 2 Agra 125. 

(80) —Cause of action — Decree for possession — 
Property in possession of Collector under attach- 
ment Unit for khas possession on withdrawal 
of attachment. — Tho father-in-law of the plain- 
tiff and his brother’s son were living joint in 
food and estate. While so living, the plaint 
property was purchased with their joint funds 
m the name of the nephew. Subsequently, they 
separated in food only and thoplaintiff’s father- 
m-law died. Tho nephew having fraudulently 
and collusively obtained possession of the pro- 
perty, a suit was instituted against him, and a 
decree was pa6^ed for possession in favour of the 
plaintiff in respect of her husband’s half-sbaro 
in the property. As the property was then under 
attachment by the Collector by order of tho 
Court under tho provisions of Reg. V of 1812. 

8. 26 as modified by Reg. V of 1827, tho plaintiff 
did not obtain khas possossiou of it. After the 
withdrawal of tho attachment, the plaintiff 
brought the present suit fora declaration of 
her right in a share in the plaint property as 
specified in the prior decree. The defendant 
contended that the suit was barred by limitation. 
Held, that, as the property was attached by the 
Collector under the orders of the Court on account 
of disputes between tbe sharers, the possession of 
the Collec-tor was notonbehalf of the defendant 
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only, but was on behalf of all the parties inter- 
ested in the property. Consequently, plaintiff 
had a cause or action on the withdrawal of the 
attachment, and, as it was within twelve years, 
the suit was not barred by limitation. Jee- 
HUNESSREE DAHEE V.KRISTO MONEEDABEE 
22 W.R. 2G5. 

{^D— Injunction— Prayer for tn;itnc( 7 on to 
qvil— Prayer for po$sessio7i.—A prayer for an 
injunction to the defendant to leave a house 
is really nothing more than a prayer for posses- 
Sion. NAGASA WMY AIVAR V. PERUMAL AIYAR 
13M.L.J 475. 

1S2) — Suit to reccrer possession of -property 
— I ossession, first permissire and not adverse — 
.4a. trsfi po5‘cssior. subsequently set up — Burden 
ot proof— Wrong description oj land given in 
the decree— Order passed for execution vi respect 
or property clawied, reversal of— Application for 
restitution— Fresh srtti for declaration and in- 
junction— Whether ss. ‘16 and 244, Civ. Pro. 
Cede, and s. 6G of the Specific Relief Act, any 
bar to such suit.— In 1889, the plaintiff and his 
father executed a nominal sale-deed in respect 
of family property in favour of the defendant 
and put him in possession thereunder. In 1901, 
plaintiff sued the defendant and obtained a 
decree for po.ssession of his share in the pro- 
perty. But owing to some clerical error in the 
plaint, a wrong description of land, as survey 
No. 287-L was given in the decree. The Dis- 
trict Muosiff, in spite of such error, allowed 
the plaintiff his share in the property claimed, 
i.c.. in survey No. 2b7-S, but his order was 
reversed by the District Judge as survey No. 
2S7-S was nor found in the decree. Plaintiff 
then filed a fresh suit for declaration that such 
property belonged to him and for an injunction 
restraining the defendant from taking posses- 
sion in restitution proceedings, and the defend- 
ant put in his application for restitution. The 
lower Court gave a decree in favour of the plain- 
tiff as prayed for. but the District Judge dis- 
missed the suit on the ground of limitation. 
Beld, (i) that the possession of the defendant 
was, in the first instance, permissive and not 
adverse, and it lay on the defendant to show 
when his possession became adverse; and as no 
evidence was let in, the plea of limitation must 
fail; (ii) that s. 244, Civ. Pro. Code, is no bar to 
the suit ; (iii) that s. 43, Civ. Pro. Code, is also 
no bar. as the plaintiff neither omitted to sue in 
re.spect of the suit land, nor intentionally relin- 
quished it, there being only a clerical error in 
the description of it in the former suit ; (iv) 
that, as the defendant’s application for resti- 
tution was not pending when plaintiff filed his 
suit for injunction, neither cl. (a) nor cl. (6) of 
s. 56 of the Specific Relief Act can have any 
application, and that therefore s. 56 is no bar 
to the injunction sought by the plaintiff. Tha 
KA NATARAJA AIYER V. Kl SUBRAMANIA 
lA’ER, 5 M.L.T. 294 = 1 lad. Cas. 806. 

(83) — Speci^c Relief Act, I of 1877 — Amendment 
Act, XII of 1891, s. 9 — Suit to recover possession 
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more than six months after dispossession — Posses* 
sionis title against all but true owner — Plea of 
jus tertii by person in pos.session.— Suit to re- 
cover possession brought more than six months 
after dispossession. The question was whether, 
assuming that the plaintiff had no title to the 
suit property, he could maintain an action of 
ejectment on the strength of his prior posses- 
sion. Held that as against a wrong-doer, prior 
possession of the plaintiff in an action of eject- 
ment, is sufficient title, even if the suit be 
brought more than six months after the act of 
dispossession complained of and the wrong- 
doer cannot successfully resist by showing that 
the title and right to possession are in a third 
person. A plea of jus tertii is no defence un- 
less the defendant can show that the act com- 
plained of was done by the authority of the true 
owner, and it is immitenal, however short or 
recent the plaintiff's possession was. Beld also- 
that the only effect of s. 9 of the Specific 
Relief Act is that if a summary suit be brought 
within the time prescribed by s. 9 of the Act, 
the plaintiff therein who was dispossessed other- 
wise than indue course of law will bo entitled 
to be reinstated even if the defendant who thus 
dispossessed him be the true owner or a person 
authorized by or claiming under him, but a 
decree in such a suit will not have the force of 
res judicata on the question of title. NaRA- 
yana Row v. Dharmachar, 26 M. 614. (26 
C. 579. Diss.) [P., 27 M. 262, 32 M. 86 = 6 
M.L.T. 80, 1 lud. Cas. 525, 12 O.C. 129; D., 29 
A. 52 = 3 A.L.J. 775 = A.VV.N. 1906, 264.] 

(84) — Ejectment — Suit for possession by per- 
son dispossessed against person with better 
title— Onus— Specific Relief Act. s. 9. — If <a suit 
not of the nature contemplated in s. 9, Specific 
Relief Act, for recovery of immoveable property, 
after dispossession by the defendant, is to be 
successful the pos.session relied on must be of a 
proprietary character and of long duration. A 
plaintiff, not the real owner of the suit property 
but a mere temporary squatter, who was dis- 
possessed under olour of title by the defend- 
ant, in whose name mutation was made by 
the Revenue authorities, cannot succeed by 
merely proving such previous possession but 
must also establish a title in bimself*to justify 
a decree for recovery of possession. TULL.A v. 
GOBI, 61 P.R. 1904. (102 B.R. 1879. P.) 

(85) — Suit for possession based on possessory 
title of plaintiff's predecessor — Plaintx^s never 
themselves in possession — Cause of action — 
Specific Relief Act, s. 9. — Plaintiffs sued, as 
heirs, to recover certain property, which had 
been in the posso.ssion of their deceased father, 
without any legal title, and was appropriated 
by their brother, to cbe exclusion of cbe plain- 
tiffs, and purchased by the defendants in 
execution of a decree against him and was io 
the peaceable possession of the defendants for 
a little less than 12 years. Per Knox, J . — 

Held, that, inasmuch as the plaintiffs had 
never, at any time, been in possession of the ' 
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property claimed by them, their suit would not 
lie. (24 A. 157. 26 M. 514, 27 A. 169. 12 A. 
51. 20 0. 834, D ) Per Aikman, J. [Contra) — 
The plaintiffs' father having held a possessory 
title heritable and transferable — good as 
against all except the true owner, there was 
nothing to prevent his heirs bringing the pre- 
sent suit. SHRI GOPAL V. AYESHA BEGAM, 
A.W.N. 1906. 264 = 3.A L.J 775-29 A. 52. (13 
A. 537. 24 A. 157, 27 A. 169, A.W.N. 1906, 
184. 26 M. 514, 12 A. 51, R.) 

(86) — Act XIX of 1841, s. 18 — Possession — 
Execution — Order of Judge, tchen final — Ap' 
peal. — For the purpose of settling actual posses- 
sion, s. 18 of Act XIX of ISil, declares the 
Judge’s decision to be final ; but when questions 
arise in the execution of a deerte or order passed ' 
on an application under the Act, then, that sec- 
tion does not apply and an appeal would lie. 
DHUNPUT aJHA V. MUSSUMAT OUDHA I 

Kooeu, 3 N.W.P. 151. 

I 

(87) — Possession ~ Summary XIX 

of 1841, X of 1851. — Where a summary suit is 
instituted to enforce a claim to possession of 
property, and the question in di.'pute necessa- 
rily involves the right, the claimant ought to | 
bo directed at once to proceed under Acts XIX i 
and XX of 1841. and X of 1851. which do not 
fieteemine the right, but only give possession to 
the prtma facie heirs. ASHUUFFOODOWLAII 
AHMED HOSSEIN v. IIYDEU UOSSEIN KHAN. 

7 W.R.P.C. 1 = 94 = 1 Suther. 669 = 2 

Sar. 223. 

(88) — Suif for possession alleging ouster — 
Proof of anterior possession not sufficient — Onus 
on plaintiff to prove [title — Act XIV of 1859, 
s, 15, possessory suit under. — Suit for recovering 
possession after ouster. The plaintiff had 
been distinctly hold to have a bad tide 
whilst the title of the defendant had 
not been entered into. Held that it was 
not ooinpetcnt to the person out of posses- 
sion to oust the person in possession simph' by 
proving anterior possessiou but that the former 
must prove a title. In such a case, the proper 
remedy is a necessary suit under s. 15 of Act 
XIV of 1859 brought within the proper time. , 

Musst. Tukroonissa Begum v. Musst. j 
Mogul Jan Bebee, 8 W.R. 370. j 

(89) — Act XIV of 1859. s. 15 — Possessory \ 
^uit -^Award under ^cfXXV 00861. s. 318. ' 

The object of s. 318 of the Grim. Pro. Code, i 
Act XXV of 1861, is to maintain a party in ■ 
possession temporarily at least, whether that 
possession is a wrongful one or not, while the 
object of a. 15 of Act XIV of 1859 is to restore 
to possession parties dispossessed otherwise 
than by due course of law ; therefore, an award 
under s, 3l8ot the Grim. Pro. Code, is no bar 
, J possessory action under s. 15 of Act XIV 
01 1859. CHYTUN OHUNDER flOV V. BRO-TO , 
Kant^ROy. 20 W.R. 12. {Appl, 3 Bom. L. i 

. I 
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(90 — /or possession— S. 3l8. Grim. Pro. 
Code, 1861.— Laid down that s. 318, Grim. 
I Pro. Code, implied not that any party, who 
' can show in the Civil Court a possession prior 
I to the Magistrate’s award, would be entitled 
I to have the award set aside, and to be* put in 
I possession; but only that the party nut of pos- 
I session must prove title. Shib Peusad Roy 
V. Rughoo Nath SINGH, W.R. 1864, 295. 

i 

(91) — Dispossession of tenant — Crim. Pro. 
Code, 1861, s. 318.— Where the order of a 
Magistrate under 8. 318, Crim. Pro. Co.ie, 1861 
dispossesses a tenant, ho need not sue to have 

I the order set aside for recovering possession. 

Sreemutty Lukhee Debe.v Chowdhrain 
v. GOOROO Doss SEIN, W.R. 1864, Act X. 
Rul. 54. 

(92) — Crim. Pro. Code, 1861. s. 318 — Suit 
for possession by selling aside order under, not 
maintainable without reference to title — To set 
aside the effect of order passed under s. 318, 
the pbuntiff ought not to be permitted to suo 
for restoration of possession on the sole ground 
of previous possession without reference to title, 
for, when a person has been put in possession 
by a competent Court, the only remedy open 
to the opponent is to prove his right and title 
and to recover possession by a regular suit. 
Rajessuree DEBIA V. Brindabutty 
Debia, 7 W R. 212. [Cons.. 9 C.L.R. 805.] 

(93) — Possession-^Euidence — Dispute as to 
possession between purchaser from heir and 
grantees from widows — Effect [of decision of 
Magistrate—" Pulni — Dar-puini— Mokururee 
right.— In a former suit by the appellant as 
purchaser from a person who became entitled 
to it as heir of a former proprietor, instituted 

j on the death of the last survivor of the four 
widows left by such proprietor, to establish her 
mokurruree right to certain lands against cer- 
tain persons who claimed under a grant from 
j the widows of such proprietor, she obtained a 
I decree establishing such rights as against the 
defendants in that suit. When she came to 
take out exfcuiion of her decree, the respon- 
dents, who had nob previously intervened in the 
suit, objected to such execution on the 
ground that the lands in di.spute formed a put- 
nee tenure which had been sold in auction for 
arrears of root due by S, the former proprietor 
and purchased in 1849 by K and H who had 
granted a dur-putnee of the same to the res- 
pondents. On this claim being so made, it was 
put in course of trial as a regular suit between 
the objectors (respondents) as plaintiffs, and 
the decree-holder (appcllantf as defondantt and 
the lower Courts decided the suit in favour of 
the respondents. It appeared that in 1841, 
there was a proceeding before the Magistrate, 
in which the grantees of the dur-mokurruree 
right under the widows were plaintiffs, and S, 
the putneedar, was the defendant, in which the 
whole title and the respective rights of the 
parties, as they then stood, were gone into and 
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investigated. As tlie result of that investiga- 
tion, tbe Magistrate found in favour of the 
then plaintifis that they were and bad been in 
possession as dur-raokurrureedars under tbe 
widows : and he accordingly, by his order, 
quieted.theni in such possession, and remitted 
the putneedar to institute a suit in the Civil 
Court lo enforce his claim. No such suit was 
brought. Held, that this proceeding of 1841 
wa? conclusive of the present case, and that in 
1841, the actual possession was clearly in the 
grantees of the widows and that it was in the 
highest degree improbable that the said gran- 
tees having established their possessory right 
against S, would, without a struggle, have 
allowed themselves to be turned out of posses- 
sion by their relatives as purchasers of S’s 
right ; and that the possession of tbe grantees 
was obtained and continued under the widow’s 
title, and was to be referred solely to the title 
which was now vested in the appellant, and 
that the right of the appellant could in no wise 
be affected by the acquisition of the title in 
1849. SHEROOCOOMAREE DEBIA v. KESHUB 
CHUNDER ROSSOO, 18 W.R 1. P.C. = 2 
Suther. 581. 

(94) — Award under Act IV of 1840 — Execution 
^Ejectment — SuU for possession.— In a suit for 
possession of certain lands with mesne profits, 
where tbe plaintiff alleged that the defendants, 
who set up a hereditary right to the lands in 
execution of an Act IV award given in their 
favour in respect of a small portion of tbe lands 
in suit, ousted him (plaintifi) from all the 
plaint lands, the Court must try tbe question 
of the hereditary nature of the tenure raised by 
the defendants, but must not dismiss the claim 
on tbe ground of the inability of the plaintifi 
to explain how be was ejected from the whole 
of the lands in dispute, while the award in 
favour of the defendants was only in respect of 
a small portion thereof. Bhvrubnath Sand- 
YAL V. HuRRO SOONDERY DEBEA, 1 W.R. 
32. 

(95) — Boundaries — Jalkar lands — Onus pro- 

bandi — Ma(7tsfrafe’s award^Aci IV of 1840. — 
In a case of disputed boundaries where one of 
the claimants is in possession by virtue of a 
Magistrate’s order under Act IV of 1840, it lies 
on the party seeking to oust himi to show a 
better title to tbe land claimed. Barada- 
KANT Roy V. Chunder Kumar Roy. 2 B.L. 
R.P.C. 1 = 12 M. I. A. 145 = 11 W.R.P.C. 1 = 2 
Suther. 169 = 2 Sar. 403. [Re/, on, 9 C.L.E. 

305; R., 19 C. 544, F.B.: D., 11 W.R, 566.] 

(96) — Suit for possession and reversal of Act 
IV axoard — Suit for damages — Sp/tf/iwg of cause 
of action. — A suit for possession of land under 
title and reversal of an Act IV award need not 
imperatively include a claim for damages on 
account of the subsequently misappropriated 
materials of a house, as tbe subject-matter of 
each suit is perfectly distinct as to time and 
cause of action. KALEEKANT ROY CHOW- 
DHRY V. HURO MOHINEE CHOWDHRAIN, 5 
W.R. 128. 
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(97) — Possession, Suit for — Previous possession 
for eleven xjears— Jalkar — Attachment by Cri- 
minal Court under s. 146, Crim. Pro. Code {Act 
V of 1898). — A jalkar was attached by the Cri- 
minal Court, under s. 146, Crim. Pro. Code. 
The plaintiff brought this suit for recovery of 
posse?sioa and proved undisturbed and peace- 
able possession for eleven years before the at- 
tachment, and the defendanL was proved not to 
have been in possession before the Magistrate’s 
order ; Held, that the plaintiff was entitled to 
maintain tbe possession which be bad against 
all but the t'ue owner ; the defendant had not 
shown himself to be the true owner, and there- 
fore, the plaintiff was entitled to a decree. 

Shama Charan Hoy v. Surja Kanta 
Acharya Bahadur. 6 lod. Cas. 806. 



(98) — Crim. Pro. Code, s. 145 — Magistrate's 
order — Possessory suit — Jurisdiction of Mamlat- 
dar lo entertain. Mamlatdar has jurisdiction 
to try a possessory suit and this jurisdiction is 
not taken away by the fact that a Magistrate 
has previously passed an order regarding tbe 
same property under s. 145 of the Crim. Pro- 
Code. Nagappa V. Badrudin. 3 Bora. L.R. 
919 = 26 B. 353. 

(99) — Dispute as /o possession of immoveable 
property^ Competency of Revenue and Civil 
Courts — Concurrent jurisdiction— Bombay Act 
V J 1864 — VIII of 1859 —Although 
Bombay Act V of 1864 gives to Mamlatdars 
the power to hear and decide suits in regard to 
immediate possession, it docs not follow that 
the Civil Courts have no power to decide suits 
of the same nature. Act VIII of 1859 declares 
that they shall have such jurisdiction. Id 
such cases, Civil and Revenue Courts have 
concurrent jurisdiction. Ex parte NAGOVA 
A;om Jakan Gauda. 3 B.H.C.A.C. 108. [R.t 
8 B H-C.O.C. 185, 4 B. 168, 31 B. 86*8 
Bom. L.R. 904; D., 1 B. 624.] 

(100) — Possessory suit — Issues to be fpW' 

sidered by Mamlatdar. — In a suit for possession 
filed in a Mamlatdar’s Court, under Act III 
1876 (Bombay), the only issues which the 
Mamlatdar has to consider are : — (i) whether 
tbe plaintiff is in possession, (ii) whether the 
defendants obstructed or disturbed that posses- 
pioo, and (iii) whether such obstruction vt 
dislurbance was within six months before suit- 

Balavantrao V. Sport, 23 B. 761. [Apph> 
25 B. 395 = ^ Bom. L R. 1136.] 


(101) — Possession, joint or exclusive^ FrarM 
d/ suit. — It cannot be affirmed as a genertl 
proposition of law that, whenever a party asks 
for recovery of property, on the allegation tba 
be is exclusively entitled to possession thereoi, 
his suit must necessarily be dismissed, u Da 
proves that he ia entitled to joint possession , 
but if he claims possession of a specific 
of a large area as representing his share, n 
oaonot recover joint possession of tbe 
property upon failure to prove his 
title. SASTI CHARAN De v. 8 AROJINI DBBYA, 
10 G.L.J. 213=2 lod. Cas. 492. 
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(102) — Suit for exclusive possession — Joint 
ownership — Decree. — If, in a suit by plaintiffs 
for exclusive possession, it is found that the 
property belongs to the litigant parties jointly, 
the Court can award a decree for joint posses* 
sion. Jag Ram V. Hans Ra I, 17P.R. 1893. 

(103) — Purchasers of shares in joint property, 
right of, to recover possession. — PlaintifI sued to 
recover, from defendants joint possession of 
certai n lands. PlaintiS claimed by purchase 
from the proprietors and the defendants were 
also purchasers from parties who bought from 
the plaintiff’s vendors. The Judge of the first 
appellate Court found on the evidence that the 
estate of which plaintiff bought a portion was 
a joint undivided one. and that, therefore, the 
plaintiff was entitled to his share tjtnalee with 
the other shareholders; but he decided against 
the plaintiff on the ground that he had not 
been able to prove that ho had ever been dis- 
possessed alter getting possession. It was 
admitted by the Judge that the plaintiffs had 
purchased shares in joint property, and that 
they held possession oi the lands, but be consi- 
dered that they did so separately, not being 
aware of their tjmalce rights at the time ; but 
the High Court held that it did not matter 
what position plaintiffs considered themselves 
to havooccupied originally whilst in po-scssion. 
It having been proved that they were in poises- 
siou, they were entitled on establishing their 
right to recover possession whether that posses- 
sion was originally joint or separate. R.VJ- 
liULLUB bHAMINEfc; v. WARIS M.^HOMED, 

8 W.R. 450. 

(lOi) — 5uif for exclusive possession of pro- 
perly to which parties are entitled Jointly — 
Form of decree. — One of two joint owners of 
immoveable property, having been forcibly 
ejected by the other from some land of which 
he was in possession through a tenant, brought 
a suit upon title to recover ex-jlusive posses- 
sion. Held, that, in such a suit, not being a 
suit under s. 9 of the Specific Relief Act, the 
plaintiff was not entitled to more than a 
declaration of his title to possession jointly 
with the defendant, and an injunction was 
also issued to the defendant prohibiting him 
from dealing with the land of which he was in 
possession to the prejudice of the plaintiff 
without the plaintiff's consent. RAM JATAN 
SHUKUL v. JaiSAR SHUKUIi, A W.N. 1894, 
166. 

(105) — Practice — Suif for exclusive posses- 
sion— Decree for joint possession. — It is com- 
petent to a Court iu a suit iu which the plaintiff 
claims ezolusivo possesaion of immoveable pro- 
perty to give a decree for joint possession 
thereof. Ram Chandar R.\o V. Madho 
Rao. a. W.N. 1891. 43. U7 0. 814, F.) 

(lOG)— Co*sAarers — Dispossession — Decree for 
joint possession. — Where a person who was in 
poasession of property jointly with another, is 
Regally dispossessed from a portion of such 
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property, he is entitled to bo put back into 
the possession which ho enjoyed before he was 
evicted. BHAIRON RaIv. SAHAN Rai, 26 A. 
588, F.B. = 1 A.L.J, 183 = A.W.N. 1904, 106. 
(A. W.N. 1901,48, D.) [F., A. 153 = A,W. 

N. 1904, 199 = 2 A.L.J. 481 ; R., A. W.N. 1905, 
160, 4 0-L J. 198 ; R. it; D., 33 C. 1201 ; D., 27 
A. 88=1 A.L.J. 488 = A.W.N. 1904, 194.] 

(107) — Suit for exclusive possession — Decree 
for joint possession — Practice. — Where plaint- 
iff sued for exclusive possession of cotiam lands, 
and it was found that the lands belonged to 
him jointly with the defendant. Held, that the 
plaintiff could be given a uecree for joint posses- 
sion along with tbe defendant, to tuc extent of 
his interest. PICHINATHOO v. RaMASAMY 
Naick, 6 Ind. Cas. 502-8 M.L.T. 57. 

(108) — ttindu Law — Possession of a member of 
the family — Hs nature — \ member of a joint 
Hindu family cannot say that hu is in posses- 
sion of any particular portion of the family 
property on his own account, his possession 
being only the possession of the family. 
COOVER.n HIR.JI v. DEWSEY BHO.JA, 17 B. 
718. IR., 3 Bom. L.R. ’622, 2t B. 478, 11 
C.L.J. 61 = 14 C.W N. 298.] 

(109) — Suif for share in family property — 

Claimant out of possei>sion-~ Question for deci- 
sion. — In a suit for a share of joint family 
property, the claimant being out of possession, 
the question for decision is when aid the po.s- 
scssion of the defendant become adverse to the 
plaintiff or the person under whom be claims 
by purchase. Ram Lakhi v. DURGA GHARAN, 
11 C. 680. [ii\, 12 M. 2y2.J 

(110) — Possessioii — Evidence of title — Parties, 
— A suit for possession of certain property was 
instituted by the plaintiff against the heirs of 
A and some others on tbe grounds (1) that the 
property originally belonged to himself jointly 
witn A and B, both of whom had died, (21 that 
the heirs of a had abandoned their share to 
him, and (3) th^t he was the heir of B. The 
suit was decreed, the Court having found that 
there was sufficient evidence of tbe abandon- 
ment of A’s share and that the plaintiff was in 
fact the heir of B. On second appeal, it was 
contended that, as between the plaintiff and 
the principal defendants, the heirs of B. who 
had appeared, tbe plaintiff had not proved bia 
title to possession of A's share- Held that, all 
parties who might be interested being before 
the Court, and the plaintiff having as between 
himself and the heirs of A shown himself entit- 
led to his share, bo was entitled also to recover 
possession of the whole property from the other 
defendants. UUBICA CHURN BhUTTACHAR- 

jee v. Puosonno Coomar Sen, 9 C.L.R. 
368. 

(111) — Donees from one of several joint owners 
— Suit for possession — Sustainability . — A suit 
by the donees under tho deed of gift executed 
by one of two or more joint owners, for the 
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recovery of the possession of property, is not 
sustdinable, as it is not one for partition. Mem- 
bers of a tarward, who get certain property 
under a devise by somebody in their favour, 
take the property as tarward property. KUNHI 
Moidin V. Kypattambu. 1 M.L.J. 739. 

<112)— Suti jor posse^iion — Female plaintiff 
— Evidence — Undivided property—Siiit for pos- 
session — Decree — Evidence — Properly in posses- 
sion of fern lie's relalions^CoUecixon of rents — 
Presumption. f(.male pUintiS suing to re- 
cover possession of certain property in the 
possession and enjoyment of the defendant must 
rely on the strength of her own rights, whatever 
they may be. She cannot succeed merely be- 
cause it is the property of her husband woo 
does not object to her recovering it. In cases 
where the matter in question is the right to 
undivided shares of property, it is incumbent 
on the Courts to see thai» a decree is not given 
against some only of the shareholders for the 
recovery of a share of the property, unless it is 
proved distinctly that those shareholders, and 
not any other shareholders, are in the enjoy- 
ment and possession of it, and interfering with 
the claimants' enjoyment thereof. In respect 
of property m the possession of a respectable 
female’s relations, such as, her husband, brother 
or son who had been receiving the rents thereof, 
the presumption does not necessarily arise that 
their posses.-ion is possession on her behalf 
and not on theirs. KafaETOOLLAH v. AZIRA 

Bibee. 23 W.R. 264. 

(113) — Swif for possession— Real and benami 
purchasers — Parties to suit. — In a suit to re- 
cover possession of property which was purcha- 
sed by one party in the name of another, the 
real purchaser ought, by the rule of Courts of 
Equity, to be a co-plaintiff. Where this is not 
the case, a decree obtained by the plaintiff may 
be reversed on appeal, as the real purchaser, 
not having been a party, would not bo bound 
by such decree. KULLY Prasanno BoSE v. 

Dinonath Mullick, 11 B.L.R. 66 = 19 W.R. 
434. [R., 6 C.L.J. 10-2. 22 B. 672 ; Discussed, 

10 C. 697.] 

(114) — Sutf to recover possession of property — 
Benami purchase. — A suit to recover possession 
of property which was purchased by a vakil from 
bis client benami in the name of another, and 
which was never made over to that other, 
cannot be maintained in the name of the osten- 
sible owner. FUZEENBUN BEBEE v. OMDAH 
Bebee. 11 B.L.R. 60, Note = 10 W.R. 469. 

(115) — Suit for possession— Plea of bona fide 
purchase for value— Oaas of proof — Benamee 
— Enquiry as to title — Vendor's name register- 
ed as exclusive owner— Vendor alone sued for 
rent. — Where in a suit to recover possession, 
the defendant pleads that he is a bona fide pur- 
chaser for value without notice of the plaintiff’s 
title, the onus of making out that plea is upon 
him (the defendant;. It is very doubtful whe- 
ther the doctrine of bona /fispurchaser for value 
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can be introduced in this country for the pur- 
pose of defeating the vested rights of parties. 
The benamee system which notoriously prevails 
in this country is not prohibited by law, 
except in certain specified cases ; it is one of 
the recognized institutions of the land, and 
it would, therefore, be extremely dangerous to 
hold that a purchaser in this country has 
discharged himself of the onus which lies upon 
him by Ijokiog only to the apparent title. 
The mere fact that the name of the vendor 
alone has been registered in the Zamindar’a 
books as the exclusive owner of the putoee, or 
that the vendor alone was sued by the Zamin- 
dar for the rent of the putoee. does not dis- 
charge the purchaser of the onus which lies 
upon him of showing that he is a bona fide 
purchaser for value without notice. BiBEE 
JEEBUKISSA V. umul Chunder Chack- 
LANUVIS. 18 W.R. 151. 

(IJ6) — Purchase of house with one's own 
funds— Right to recover possession — Benami- — 
The purchaser, with his own funds, of a house, 
is entitled to recover possession of the saixi**. 
CHINNa PAKKIRt NAGASWARAOARAN V. 

Govindaswami Pillai, 8M.L.T. 283 = 8 !nd. 
Gas. 2S3. 

{l-n)^Mo7tgage— Covenant to give the mort- 
gageepossession —Suit for possession after expira- 
tion of term. — Where a mortgagor covenanted 
to put the mortgagee in possession of the 
mortgaged property, but did not do so, and the 
mortgagee sued for possession after the expiry 
of the mortgage term, held that the mortgagor 
was precluded, by his breach of the mortgage 
contract, from objecting to the maintainability 
of the suit on the ground that it was brought 
after the expiration of the mortgage term. 
HaR SaHAI V. CHUNNI KUAR, 4 A. 14 = A. W. 

N. 1881, 105. 

(IIS) — Act IX of 1859, property of rebel sold 
under, suit for possession on ground of foreclo- 
sure by mortgagee, subject to limitation of one 
year from date of seizure or sale. — In this case, 
the property in suit was claimed by a party 
suing under the allegation of having a mort- 
gage lien on it. The property in question was 
sold as that of a rebel under the special laws, 

Act XXV of 1857 and Act IX of 1859. Admit- 
tedly, no suit was brought within one year to 
set aside the sale, but it was pressed by the 
opposite party chat the property was sold with 
notice of mortgage and that only the rights 
and interests of the rebel were sold. It was 
further contended that s. 20 of Act IX of 1859 
referred ouly to suits brought in the Special 
Court which administered that law but nothing 
therein prevented suits being brought to con- 
firm civil rights such as those under a mortgagSt 
in the ordinary Civil Courts, wtehin the period 
of 12 years, the ordinary period of limitation 
recognised in such Courts. The High Court 
held that the suit was barred by limitatiou, 
aud added that the plea of the petitioner as to 
there being a concurrent period of 12 years to 
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sue io other Courts, was not borne out by any 
express or implied provision in s. 'iO, Acs IX of 
1859. GOBIND t*ANDEY v. HEE.MUT 
DOOR, 6 W.R. 42. 

1119) — Suit /or possession 0 / occupancf/ hold- 
ing by itsujnictuary mortgagee— Jurisdiction of 
Civil and Revenue Courts. — A suit for possession 
of occupancy holdings by an usufructuary mort- 
gagee of an occupancy tenant should ba brought 
in a Civil Court and not in a Ueveuue Court. 

Bindeshri Rai V. Sadho Charan Rai, 
26 A. 391. (15 A. 219. R,\ 20 A. 70, Disc.) 

(120) — Sttif for possession. — In a suit for pos* 
session, the plaintiff must establish bis title to 
property lu question. Hence, where the plain- 
tifis sued tb obiam pos«:cssion of property which 
their predecessors in title had purchased in exe- 
cution of a decree lor sale ptssedon a prior 
naoregage, ana the defeudaots resiscci the 
plaiociff’s claim on the ground tnat they were 
the represoutatwes of another purchaser of the 
same property sold in execution of a subsequent 
decree passe 1 upon a subsequeot mortgage, the 
prior mortgagee not being a party to the suit 
upon the subsequent mortgage aud the suose- 
quent mortgagee uut having been impleaded in 
the first murigageu’s suit, field, that the plain- 
tiff’s title was uot of such a cb tractor as to 
justify a Court in ousting the defendants. 
Darbari Mal V. Shi AM Dei, i A L J. 90. 

(121) — Limitation— Possession, suif for— Mort- 
gagee purchaser-Formal possession- Period from 
which liniUaiion runs —Third person in actual 
possession — Ouster. — In execuciou of a mortgage 
decree, the mortgagees purchased the property 
under mortgage on the 7th October, 1808, and 
took formal possession of it on the 17th P’oo- 
ruary, 1890. The plaintiff, who bought the 
property from the auction-purchaser, brought 
H suit for possession on the 20th December, 
1901, against the imrfgagor and bis vendees, 
who were not parties to the mortgage suit. 
j3eld, that the suit was barred by limitation, 
as the cause of action accrued when the mort- 
gage security ceased on the 7th October, 1880. 
(10 W.R. 3d, P.G , F.f In the case of a third 
person who had already purchased the property 
and obtained actual possession, delivery of pos- 
session, as against the judgmuot-deotor alone, 
<:aaaot amount to an ouster of the person in 
possession. RAMJAN MAHOMED v. CHUNDER 
Mohan ADITYA.7C.L.J. 640. (22 A. 209. F. ; 

4 C.W.N. 297, D.) 

(122)— Sait for possession under a saUi’deed — 
Sale declared invalid— Prayer for possession as 
mortgagee — Inconsistent reliefs — Pleading- 
Practice, — Plaintiff sued for possession on the 
strength of a sale from first defendant’s son. 
The land sued for was already mortgaged to 
plaintiff by 1st defeodant. The Court found that 
plaintifi’s vendor had no title to convey the 
land to plaintiff, Plaintiff urged in second 
appeal that be may bo allowed to remain in 
possession as morti^ageo from first defendant : 
Held, that, as such a claim was inconsistent 

0. VII— 98 
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with the absolute right claimed in the plaint, 
plaintiff was not entitled to possession as mort- 
gagee. KUMARASA.MI CheTTY V. POOSARI 
SAKKA Naick. 4 Ind. Cas- 37 = 20 M L.J. 14l. 

(123i — Cause of action — Possession given by 
Court — Obstruction. — The plaiutifl who was a 
usufructuary mortgagee of the suit- land obtained 
a decree for possession, in execution of which 
he received possession formally through the 
Court Amin. SVueu, iu parsuanca of this 
delivery of possession, be eutered upon the land 
for the purpose or exercising his rights over it 
as possessory mortgaguo, he w^s resisted by the 
defendant. Held that the plaintiS bad a good 
cause of action against the defendant for in- 
stituting a auit for possession aud mesne profits. 

Uttam chand v. Shaikh Ghaziuddin, A. 
W.N. 1883, 192. (4 A. id4=A.W.N. 1082. 4, 

F.) 

11241 — Suit for possession of land — Burden 
of proof. — It is quite true that in many oases 
when a man proves a prima facie title by 
possession, or, as it is called, a possesjory title, 
it IS sufficient to put the defendant upon proof 
to shosv that he has any title better than the 
possessory title of the other side. But where 
plaintiff sues for possession alleging that some 
70 years ago the ancestor of the defendants, 
who was then the proprietor, mortgaged the 
plaint land to the ancestor uf the plaintiff and 
that owing to that murtg-ige not having been 
redeemed the pUiiitill became possessor of the 
land aud continued to hold it until bo was 
dispossessed by the defendants, the plaintiff 
must fail, if he does not prove the mortgage uu 
which ue relies ; and the mere admissiou of the 
defcudanis that the transaction originated in a 
mortgage does not snift the burden of proof 
upon the dofoudants. HaNUMaN v. RAM 
CHAUITTAR a. W.N. 1887, 51. 

(125) — Zur-i-peshghee mortgage — Redemption 
—Suit for possession— Defendant in possession 
pleading his possession under different title — 
Limitation — Fraud.— Where plamtill sued to 
recjver possession of a certain land, alleging 
that It was given m zur-i-peshghee mortgage 
to the first defendant, who, it was alleged, 
opposed the plaiotiS's re-entry after redemp- 
tion, aiid It was found that the 2ad dofondaut, 
who claimed the laud as X/iarijee laud of a 
different mouz*haud who was m possession, 
was not identical with the mortgagees between 
whom aud the 2ud defendant toero was no 
colluoiou, iield, that the suit was barred by 
limitation unless the plaintifi could show that 
be had been in possession within 12 years next 
preceding Che date of suit. SYUD AKBAR 
HOSSEIN V. TOOLSEB RAM, 23 W.R. 17. 

(126) — Suif by usufructuary mortgagee wrong- 
fully disp(/s':{(fssed of land by holder of decree 
against hxs mortgagor , — The plaintiff respond- 
ent’s lather, as well as he himself in succession 
was usufructuary mortgagee io possesssioo of 
the land. The decree obtained by the applicant 
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(first defendant), Ma Shwe Ma, was that the 
second defendant, Nga Po Maung. should 
redeem the land from Nga Yan Bye, the 
father of the present plaintiff, Nga Chit U, and 
make it over to I\Ia Sbwe Ma. All that the 
mortgagee, Nga \aD Bye, was required to do 
at the outset was to accept a certain sum for 
redemption from Nga Po ilaung and to restore 
the land to him. It was then Ngo Po Maung’s 
business under the decree to ueliver the land 
to Ma Shwe lila. Instead of having the decree 
of the Court executed m this w'ay, the defen- 
dant ^la Shwe Ma has attached the land and 
ousted the mortgagee Chit U — a proceeding 
which was entirely unwarrantable and which 
the Court that allowed it in execution of decree 
should DOW be required to explain. The Courts 
below ought to have found out by examination 
of the parties what the actual state of afiairs 
was, and to have aujudicated upon it, notwith- 
standing the erroneous frame of the suit and 
the practical difficulty now in adjusting 
matters, and the application for revision itself 
asked for alteration of the deciee as one of the 
modes of relief sought. The plaint would be 
treated as amended into a suit for recovery 
of possession with mesne profits. Ma SHWE MA 

V. Maung chit U, U.B.R. 1892 — 1896, 
Vol. II, 602. 

(127} — Mortgage- -Suit by mortgagee for posses- 
sion — Morigagt-aebt to be repaid by tent — Be- 
lation of parlies— Limitation— Act VIII of 1869, 
^•27. — Where a mortgagee claimed possession, 
alleging that, under the terms of the mortgage, 
he should repay himself the debt by taking the 
rent reserved during the term (the mortgage in 
this case being a zuri-peshgee lease), held that 
the limitation prescribed by s. 27, Act VIII of 
1869 (B.C ), was not applicable to the case, the 
relation between the patties being difierenc from 
that of landlord and tenant contemplated in the 
above section. PUlUAG DUTT ROY v. FeKOO 
Roy, 19 W.R. 160. [F., 19 W.R. 431.] 

(128) — Possession of mortgagee — Civ. Pro. 
Code, 1859, s. 230— Ctv. Pro. Code. 1877, s. 332 
— Repealing of old law--Ej}ect of procedure under 
new law — Proof in such proceedings. — Tbe pos- 
session of the mocigagee under the mortgage is 
“ possession on his own account” within the 
meaning of s. 290 of tbe Civ. Pro. Code (1859) 
and 8. 332 of the Civ. Pro. Code (1877) ; he is, 
therefore, entitled, when dispossessed in execu- 
tion of a decree against the mortgagor, to which 
be is not a party, to be restored to possession 
under s. 332 of the Civ. Pro. Code (1877). A 
person, dispossessed under tbe above circum- 
stances, alter the Civ. Pro- Code (1877) came 
into force, in pursuance of an order passed 
under the old Code, is entitled to be restored to 
possession under the provisions of tbe new Code. 

A person dispossessed under the above circum- 
stances, need not, in seeking to be restored to 
possession, prove bis title; it is enough if he 
proves bis possession. Shafi-uo-DIN v. 
Lochan Singh, 2 A. 94. [NotF., e O.C. IIO.] 
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(129)— by mortgagee to declare lien — 
Subsequent suit for possession. — Where a suit by 
a mortgagee, who purchased the mortgaged 
property in execution of a money-decree only, 
for a declaration of his lien over tbe property, 
against the defendant, who had purchased the 
same property in execution of another decree 
against tbe mortgagor, was dismissed on appeal 
by the High Court. Held by a Full Bench that 
a subsequent suit for possession of the property 
would not lie, that his first suit for declaration 
of lien was properly brought, and that such 
mortgagee was entitled to a review of the form- 
er judgment ; and held by the Bench, before 
which tbe review came to be beard, that he 
was entitled to such review and to declaration 
of the lien. JONMENJOY MULLICK v. DASS- 
MONEY DASSEE, 8 C. 700. 

(ISO)— Suit for possession into suit for re- 
demption, Conversion of. — A suit based lon 
fraud and fougbt out on tbe ground of fr^tud 
and dismissed m the first Court on tho ground 
of there having been no fraud, cannot be con- 
verted, in tbe Appellate Court, into one for re- 
demption. But under special circumstances, a 
suit for possession may be converted mto a suit 
for redemption on the establishment of an 
existing mortgage. RAM Das MondaL v. 
INDROMONI Dasi, 3 C.W N. 325. [R., 5 

C.L.J. 627, 5 C.L-J. 653.] 

(131) — Possession with contract to sell— Re- 

sale- — A property was «grced to be sold to M 
and possession was given. M paid only a part 
of the consideration. So the document was 
not registered. Now the property was re-sold 
to A by a registered deed. A sued the vendor 
and M for possession. Held, the owner had a 
lien lor the unpaid purchase-money on tho pro- 
perty, and consequently A could not recover. 
MOIDIN v. AVARAN, 11 M. 263. [R., 16 M. 

464. 29 xM. 336.] 

(132) — Different mortgage decrees on the same 

property — Bight to possession determined by 
priority of purchase. — \ShQie the same pro- 
perty IS mortgaged to two persons ou different 
dates, and tbe later mortgagee, suing on bis 
mortgage and becoming purchaser, takes pos- 
session, and then tbe earlier mortgagee obtains 
a simple decree on bis mortgage, purchases the 
same property in execution and sues the later 
mortgagee for possession, the later mortgagee, 
having first purchased the mortgagor’s interest 
aud having first obtained possession, is entitled 
10 retain such posse-ssion as against tbe other, 
although his own right may bo merely that ot 
a trustee for the mortgagor and may be subject 
to tbe plaintiff’s mortgage lien, if the latter 
takes proper proceedings to enforce it. DIB' 
GOPAL LaL V. BOLAKEE. 5 C. 269. [R., 21 

0. 116, 18 M. 500, 31 C. 737, 5 C.L.J. 527.] 

(133) — Suit for possession between two rival 
mortgage decree-holders — Question for decision. 

— Where a certain property is mortgaged to two 
persons on the same date, both obtain decrees 
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on their mortgages and one of them sells the 
property and becoming purchaser gets into pos« 
session, and the other, also becoming purcha- 
ser in execution, sues foe possession, the ques- 
tion for decision is not one as to whose mort- 
gage is prior but as to who has the prior right ' 
to possession. In such a casci the question of \ 
the priority of mortgnge must be raised in a | 
suit properly framed for the purpose. NanaCK 
CHANDv. TELUCKDYE KOER, 5 C. 265 = 4 C. 

L R. 358. [F.. 26 M. 486; D., 12 C. 299. 7 O. . 

C. 243.32 C. 801 = 1 C.L J. 371=9 C.W.N. 
728; i?.. 21 C. 116. 5 C.L.J. 527. 18 M. 500, 
24 0. 569, iO M.L J. 347 = 21 M. 171, 32 M. 
485. 7 C.W.N. 11, 31 C. 737.] 

(lSi)^Ejectvie7U — M'rongful disposspssion — ' 
Jus tertii — Right of suit — Act XIV o/ 1859. s. 15. 
— Where tbe plaintiffs have been ousted by the 
defendants who have no title to tbe land in . 
dispute, the latter cannot, in a suit to recover j 
possession of the land, sot up that somebody 1 
else other than the persons whom they ousted ! 
have or may have some title so as to defeat the ! 
olami of the plaintiffs to bo restored to posses- I 
sioQ as against them. The fact that such a | 
suit is not brought within the time limited by 
8. 15 of Act XIV of 1859 does not in any way 
affect tbe plaintiff"*' right to a decree for pos- 
session. KUMUL DUTT V. l^IOHUN MALLA. 
13 W.R. 278. 

(135) — Decree declaring title and confirming 
possession — Fresh suit under Act X of 1859 ' 
necessary to remove person in possession. — In 
this special appeal it was urged that the Princi- 
pal Sudder Ameen, when he found the plaintiff’s 
title to tbe land proved, and the defendant’s 
false, should have removed the latter from 
possession, or at all events should not have coo- i 
firmed him in it. The High Court saw no ^ 
reason to interfere in this matter ; plaintiff who 
sued only for declaration of his title and confirm- 
ation of a possession which he alleged himself 
already to have, got all that be asked for ; bis 
title was declared, and his possession astalook- 
dar confirmed ; but, as he did not ask for khas 
possession or for the ejection of the defendant, j 
who had been found by the Principal Sudder i 
Ameen to be iu actual possession of tbe land, be I 
could not have that rcliof afforded him in tbe | 
present suit. If plaintiff wished to evict him ' 
and enter upon khas possession of tbe property, I 
he should bring a suit for tbo purpose under 
Aot X of 1859. GUGUN CHUNDER GHOSE 
V. Raj Chunder Kur, 8 W.R. 281. 

(136) — Jurisdiction of Civil Court — Suit for ' 
possession — Ejectment — Mesne profits. — A suit i 
for pos.session with mesne profits on tbo allega- I 
tion that defendant, who had once been a tenant, I 
was, notwithstanding the determination of his 
tenanoy, bolding on as a trespasser, does not lie 
under Act X of 1850. HarI NatH DAS 

V. SHEIK ASMAT ALI, 6 B.L.R App. 118 = 18 

W. R. 171. 

(187) — Suif under Beng. Act X of 1859 — 
Proof of tille> — If a person, evicted without i 
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legal process from land in his occupation, sued 
for possession under Act X of 1859, he was 
bound to prove his title. Madur KHAN v. 
WOOMA MOVEE DAJ5EE, Marsh 389 = 2 Hay 
434; ShusteeDhur Mozumdar v. Nutee- 
■TA Bmi, 7 W.R. 36. 

(138) — X of 1959. s. 23, cl. 6— Act XIV 
of 1859, s. 15— Ordinary civil action — Evidence 
— Damages, — In an oruinary civil action not 
brought under tbe provisions of cl. 6, s. 23, Act 
X of 1859, or under s. 15, Act XIV ot 1859, the 
plaintiff cannot obtain a decree lor possession 
against tue undisputed owner of tbo lauds in 
dispute merely by proving his previouG pos- 
session and dispossession, but be may claim 
damages for the value of crops taken away. R.VII 

Mohun Dossv. Jhupprao Doss. 14 W.R. 4i. 
[AppL, 21 C. 244.] 

(139) — 5uif for possession — Sbikmee taluk- 
dar . — A suit for pos-e-ision maj be brought by 
e, shikmtt talukdixr uuuGv cl. 6, s. 23, Act X 
of 1859. Kaj GHU^UKR SQR.MA GOSAIN V. 
ali Newaz Khan, W.R. 1864, Act X Rul., 
133. 

(140) — Suit by ejected tenant against adverse 

holder with title accrued prior to suit— Act X 
of 1859, s. 23, cf. G, if applicable — jurisdiction. 
— This was a suit by a tenant who bad been 
ejected by tbo defendants, who claimed under 
a lease from the zemindar who was also made 
a co-defendant, Tbe plaintiff obtained a 
decree in the first Court. An intervener, who 
claimed as purchaser under one of the defend- 
ants, appealed to a Principal Sudder Ameen who 
dismissed the suit on the ground that the suit 
was cognizible only by tbo Collector under 
Act X of 1859, But the High Court held that 
the plaintiff could not have instituted the 
present suit under Act X, and the lower Court 
was therefore wrong in having di.smissed it. He 
could not, under cl. 6 of s. 23, Act X of 1859, 
have recovered possession of the lands as 
against the defendant, whoso title as adverse 
holder hud accrued prior to the institution of 
the suit. KUTTUN MOONEE DeREA v. 
Dhurmomoyee Dassee. 2 W.R. Act X 
Rui. 9. [R., 14 W.R. 246, 15 W.R. 463 ; D., 

17 W.R. 161.] 

(141) — Act X of 1859, S.23, cl. C, suit to recover 
possession under — Points to be proved by plain- 
tiff. — This suit which was one under cl. 6, 
s.23 of Act X of 1859, should, by reason of s. 30 
of tbe same Act, have been brought within one 
year from the date of tho cause of action. 
The lower appellate Court bad decided tbe suit 
in tho plaintiff's favour on tbe insufficient 
ground that, because the plaintiff was admit- 
tedly in possession in 1255, and beoause the 
defendants did not prove tbo tenancy to have 
lapsed in 1257, the plaintiff might be inferred 
to have held on until ousted as alleged by him. 
Tho High Court was of opinion that the above 
reasons of tho Judge were insuffioiont and un- 
satisfactory and Aeid that tbe plaintiff must bo 
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called on to show when his cause of action com- 
menced, when and bow he was dispossessed, and 
whether bis suit was instituted witnin me time 
prescribed by Act X of 1859, and, setting aside 
the decision of the Judge, remanded the case to 
him for a clear finding on the above points. 

RAmnau\in Singh v. sheo Puksun lal, 
4 W.R. AccXRul.24. 

X of 1859, s. 23. d. G and s. 25 — 
-Duiction. S. 26, Act X of 1859, enacts that if 
a zemindar requires assistance to eject a culti- 
vator not having a rignc of occupancy or a 
tenant after the dctermiu ttiun of his tenancy, 
he shall make application to the Collector, who 
is thereby authorized to deal with the matter. 
If the ryot, upon the expiration of his tenancy, 
having no longer a legal right to hold the pro- 
perty, be required by the zemindar to quit, 
the zemindar is entitled to resume posses- 
sion, and is moreover entitled to obtain 
possession by any legal peiceable means on 
the expiration of the tenancy. He is not 
allowed to eject by force or illegally, but is 
bound to apply to tne Collector ii he finds any 
legal impediments to his resuming his posses- 
sion. To maintain a suit under cl. G, s. 23, Act 
X of 1859, tne plaintiil must show some right 
to oe restored lo his tenure. It is not to be 
assumed that ho was in lawful possession, and 
therefore entitled to be restored to possession, 
because he was ejected without an application 
to the Collector under s. 25 of tne Act. 

Rughonundun Singh v. Gopal Singh i 

W.R. 191. 

{H3)~~Act X of 1859. s. 23, cl. 6— Suit under 

Jurisdiction of Civil anti Revenue Court . — a 
R evenue Court has no jurisdiction to entertain 
a suit instituted under cl. 6, s. 23, Act X of i 
1859, for recovering possession of land, in which 
the zemindar’s servants were the nominal 
defendants, the real defendants not being shown 
to be in receipt of the rents, but setting up a 
different and, independent right. Such a suit 
is cognizable only by the Civil Court. Ram 
Dehul Pandey v.KaSHEE KaWUT, 14 W.R. 
232« 

(144)— Suif for possession — Ejectment— Act 
X of lo59, s,23, cl* 6 — Jiirisdiclion*^h suic for 
possession of land from which (as stated in the 
plaint, the plaintiff was illegally ejected, but 
of which the plaintiff had never been in posses- 
sion, the claim being based on a certain docu- 
ment alleged to be a geii nine patta is cognizable 
by the ordinary Civil Court, and not by a Rev- 
enue Court under ol. 6. s. 23, Act X of 1659. 
JODOONATH GHOSE V. RANEE SOOKHMOYEE 
Dossee, 1 W.R. 201. {F., 2 Agra 181 ] 

(1451- Acf X Of 1859, s- 23. cl. 6— 5uif for 
possession.— Where a ryot brought a suit under 
the provisions of cl. 6. a. 23, Act X of i859, 
for possession, held that as the zemindar admit- I 
ted tenancy at some time and the Judge had 
found that the tenure had lapsed, the onus was 
on the zsmindar to show that the tenancy had 
been determined. The judgment of the lower 
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Court being meagre, the suit was remanded. 
SHEO PURSUN LALL v. BABOO RAM NARAIN 

Singh, i W.R. 361. 

(146) — Act X of 1859, s. 25 — Civil Court- 
Jurisdiction — Possession— Mesne profits. —A 
I suit for possession with mesne profits may be 
I brought in a Civil Court. S 25, Act X of 1859, 
does not prevent this. Roy OODIT NarAIN 
Singh v. Ram Sarun Roy. 1 W.R. 221. 

(147i — Act X of 1859, s. 77 — Suif for posses- 
sion based upon title— Limitation.— S 77, Act 
X of 1859, does not bar a suit by a plaintiff 
who has been sbown^ not to have been in the 
actual receipt and enjoyment of rents under 
8. 77. A suit fenr recovery of possession founded 
upon title may be brought by a person against 
whom a decision of the Revenue C->urc has 
been passed, subject to the ordinary law of 
limitation. Baro BIBEE v. JIahomed ALI 
Kazi, 5 W.R. Act X Rul. 92. [Appr., 25 W. 

I R. 550.] 

i (148) — Dtsmissai of proceedings before Col' 

j lector — Subsequent Civilsuit for confirmation of 
possession— Limitation Act. X of 1859, ss. 77, 
140. — On special appeal in this suic, it was object- 
ed that the Courts below were wrong in having 
held the suit to be subject to the period of limi- 
tation prescribed by ss. 77 and 140 of Act X of 
1859, and the High Cjurt upheld the objection. 
The said sections were holu to refer exclusively 
to cases where the Collector has before him one 
party who is admittedly a tenant of somebody 
and two other parties each of whom claims to 
be the landlord of the first. Such limitation, 
therefore, would have no application to the 
present suit brought for confirmation of posses- 
sion of land which bad been the subject of a 
previous suit by the plaintiffs before the Col- 
lector, to establish that the land was their own 
rent-free land, which the Collector, bad dis- 
missed c.mfirming the then claim of the present 
defend.ints. SHAIKH KhairoOLLAH v. RAJ 

Kishen Mookerjee, 2 W.R. Act X Rul., 93. 

(149)— Acf VIII B.C. of 1869, ss. 23, 27— 
Construction — Limitation, — The words “all 
suits to recover the occupancy of any land, 
farm, or tenure from which a ryot, farmer, or 
tenant has been illegally ejected by the person 
entitled to receive rent foe the same,” which 
appear ins. 27 of Acs VIII of 1869 of tbo Ben- 
gal Code, be;ar the same meaning as the same 
words did bear or were interpreted to bear in 
s. 23 of ActX of 1659; and those words des- 
cribe only possessory actions brought against 
persons entitled to receive rent, and do not 
describe or include suits in which tbe plaintiff 
sets out his title, and seeks to have his right 
declared, and possession given him in pursu- 
ance of that title. (7 W.R- 186, F.) Tbe 
limitation of one year, which is prescribed by 
8. 27, Act VIII of 1869 (B.C.) applies only to 
simple cases of possessory action. NISTAAI- 
NEE V. KALEB FERSHAD DOSS CHOWDHBY, 

21 W.R. 53. [F., 23 W.R. 460, 9 C. 423; Appr., 

21 W.R. 121 ; R.. 17 C. 926.] 
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(160) — Suit for possessuyu-- Question of title — 
Limitation — Bengal Act VIII of 1869, s. 27 — 
A suit foe tho declaration of the plaiotiH’s title 
as the bolder of a jote under the defendaut by 
whom he was forcibly dispossessed, and for re- 
covery of possession upon a claim of au occu- 
pancy right, the defendant denying his title 
(except to a small portion) and the occupancy 
right, was held to be one to try a bona fide 
question of title so as to be mamtaiuable within 
12 years from the date of the cause of action, 
and not to be barred by the one year’s limita- 
tion under s. 27 of Bengal Act VIII of 1869. 
BASARUT ALI V. ALTAK HOSAIN, 14 C. 624. 
(12G. 606, D.) [B., 17 C. 926, 8C.W.N. 446 

= 31 C. 647, P.B.]. 

(151) — Suit for possession of land bp dispos- 
sessed occupancy ryot — Decree on ground ?f occu- 
pancy right, not claimed in plaint — Limitation . 
^Act VIII of 1869 (B.C.).S. 27-— Where a 
plaintifi, suing to recover possession of land as i 
under a tnourasi mohurari title and claiming 
mesne profits, fails to make out bis claim, be 
cannot be awarded possession on the ground of | 
occupancy right. (24 W.R. 444, li.) [D., 

7 C.L.R, 103.] A suit by a mere occupancy 
ryot for tho recovery of possession of land must 
bo brought within a year, under s. 27 of Act 
VXII of 1869 (B.C.), from tho date of disposses- 
sion by tho zemindar. BrIXDIIABUN CHUNDER 

Sircar v. Dhununjoy Nushkuu. 5 
C. 246 = 4 C.L.R. 443. [D.. 7 C.L.R. 103.] 

(152) — Act VIII of 1869 {B.C.),s. 21— Limi- 
tation — Plaint — Possessory suit. — When tho 
Legislature passed Act VIII of .1869, they bad 
before them the construction that had been 
judicially put upon cl. 6, b. 26, Act X of 1859. 
Tho period of limitation prescribed by Act VIII 
(B.C.) of 1869, does not apply to all suits under 
that law which was not intended to cut down 
the remedy of ryots, farmers, and tenants, by 
reducing tho period within which they would 
bo entitled to briog a suit on their title. A 
plaintifl, who succeeds in proving tho facts 
stated in bis plaint as necessarily implying a 
right of occupancy, may succeed in a suit for 
possession, even though be does not prove tho 
title on whioh bo specifically relied- SUR.JOO 
Pershad V. Kashbe Rawut, 21 W.R. 121. 
[F., 7 C.L.R. 103.] 

(153) — Suit for— Title at the date of suit — ! 
Bengal Tenancy Act (VIII of 1835), ». 1G7 — 
Notice, proof of, service of — Notice, validity of — 
Order sheet of the proceedings, entries in, evi- 
dential value of. — In a suit for recovery of pos- 
scasioo, tho plaintifi can succeed ouly on the 
title as it stood on the date of the inetitution 
of tho suit. Until the notice has been properly | 
served under b. 167 of the Bengal Tenancy Act 
upon the incumbrancer, the incumbrance sub- 
sists. It is obligatory on the purchaser to show 
that the notice under s. 167 bad been served in 
the manner prescribed. The entries in the 
order-sheet are not prima facie evidence against 
tho incumbrancer that the notice was served. 
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(7 C-L.J. 251, i*’.) The purchaser, who relies 
I upon the service of notice, must prove it either 
by the production of the person who served the 
notice or by' any' other means recognized by 
law : and if a question arises as to tho validity 
of the notice it must be shown that it was a 
valid notice and was signed by a competent 
j officer as required by cl. (1) of s. 167 of tho 
Bengal Tenancy Act. Radhay KOER v. 
A.IODHYA Das.’? C.L.J. 262. (29 C. 313, R.) 

, [/?.. 36 C. 726=10 C.L.J. 189.] 

(134)— Suif for possession— Suif by landlord 
against tenant — Limitation. — A party admit- 
ting tenancy of lands, as alleged by plaintifl to 
be in a certain estate, cannot plead limitation 
succes.sfullv against bis landlord. But where 
the plaintifi’s case is that the lands are in the 
plaintiff’s est ite A and the defendant in no 
manner whatever admits that he is a tenant of 
any lands in plaintiff’s estate A, defendant can- 
not, then, come under the rule which prohibits 
a tenant pleading limitation against his land- 
lord. BRIN'DABUX CHUNDElt CHUCKRRBUT- 
TY V. NUUO KISHEN DEY, 9 W.R. 378. 

(155) — Tenant— Suit for possession o< 7 niyi.<!f 
zemindar — Recognition of right as tenont- — A 
tenant cannot sue the zemindar or any one who 
holds a title under the zemindar for po.ssession 
until he has himself been recognized as tenant, 
or has boon registered as such in the zemindar’s 
shcrisiah. MOOKTA KESHKE DOSSIA v. 
PEAREE CHOWDHRAIN, 7 W.R. 158. 

(156) — Dtfence, alternative — Possession either 
as a tenant or for more than 12 years— Adverse 
possession. —It is open to the defendants, in the 

i first place, to plead, that tho lands were coni- 
i prised in their tenancy and that consequently 
the plaintiffs wore not entitled to recover pos- 
session, and, in the second place, to assert that 
if the tenancy was not established, as they had 
I held possession for more than 12 yoar.s, tho 
' right of the plaintiffs to recover possession was 
I extinguished by the law of limitation (2l W. 

: R. 70yF.B.. 12B.L.R. 274, F.B., F.) when the 
I case of tho plaintiffs was that the defendants 
were tunantn in respect of other lands not in 
dispute and that by act of trespass they came 
to occupy tho dispufed land within 12 years 
before suit, bub it was proved that the defend- 
ants bad been in occupation for more than 12 
years, the title of tbe plaintiffs to recover pos- 
session by ejectment of tho defendants 'was 
barred by limitation. The question is notone 
of adverse possession but of limitation. Rak- 
TOO SIN'OH V. SUDURAM AHIR, 8 C L.J. 657. 

(2 C.L.J, 125, F.) 

(157) — Possessory suit — Ejectment, — In a suit 
by a putneedar for a declaration of his rights, 
and to obtain khas possession, where it was 
found that the zemindar and ijardar had recoiv- 
ed rents from tbe defendants as jotedars: Field, 
that plaintiff bad no right to treat defendants- 
as trespassers, and sue for direct possession, 
and was not entitled to determine their tenancy 
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without proceeding to do so in a legal manner. 

amarChand LAHATAv. Kooer Hurendro 
Narain Singh. 2i W.R. 237. 

(158) — Sudden and recent ejectmeyit—Suit to 
recover possessioyi— Question for decision -> 
Lakheraj title . — In a suit to recover possession, 
where the plaintiff alleges that, having been 
many years in possession, he was suddenly and 
wrongfully recently turned out cf possession, 
all that he has to prove is that he was in 
possession, and bad seme right (of what kind 
so ever) to be in possession, at the time he 
was tUTied out, auart from any question of the 
validity or otherwise of the lakher.ij tiile which 
the pUintifi sets up. BOODHA Mudha v. 
SHAIKH KHYRAT ALI. 5 W R. 269. f/l 8 
W.R. ICO; D., 15 W.R. 2G1.J 

{\b^)—Suitbasedonone title— Proof of different 
title— Effect— Suxt for declat ation of title- Illegal 
remand— Act VIII of 1859, s. ;351.— A plaintiff 
who sues on one title cannot be allowed to 
succ3cd on another aod an cotirelv different 
title. Thus, where a plaintiff who sues fordecU- 
ration of title, basing his claim on a hobala 
from a vendor, and forcible dispossession by 
defendant, fails toprove both, he cannot succeed 
by mere proof of long possession. [Appr., 
12 W.R. 203,24 W.R 444 ; Ij., 24 W.R. 167.] 
Where in a suit for declaration of title, which 
was dismissed by the first Court on the ground 
that the purchase set up by the defendants was 
proved and the plaintiff’s title not proved, the 
lower appellate Court, finding the purchase of 
the defendants was not satisfactorily proved, 
remanded the case for a finding on that issue, 
iield that having regard to the terms of s. 354, 
Act VIII of 1859, the order of remand was 
illegal, HURO SOONDUREE DEBIA v UX- 
NOPOORNA Debia. 11 W R. 550, 

(160) — Suit for possession — Limitation,— 
Though a ryot cannot plead limitation adverse- 
ly to his zemindar, two ryois can do so when 
contending between themselves as to the right 
of possession. RAM SOONDUR SURMAH V 

Wooma Churn, l W.R. 265. 

(161) — Dispute between pnrehasers—inter- 

venor— Effect- —\YhQte, in a dispute 

between two purchasers as to their right and 
possession in a tank and garden, an intervenor 
was admitted to plead and assert bis own 
rights, held that the admission of the intervenor 
entirely altered the nature of the suit and 
converted it into a regular rent-free resumption 
case in which tbe onus was wrongly thrown 
on the defendant by the intervenor. DOORGA 

PershadNaik v. DwarkanauthChucker- 

BUTTY, 1 W.R. 207. 

(162) — Sale under agreement — Suit for 
possession— Right of putneedar of yetidee.— The 
putneedar of the heir of a person who, under a 
written agreement, purchased a share of an 
estate (which was, however, forcibly retained 
possession of by the vendor) can sue to recover 
that property, although that person had not 
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come into possession of it. Brojo LAGL 
Singh v. Baboo Bullub Singh. 1 W.R, 216. 

(163) Claim for possession — Adjudication. 
—Where the plaintiff comes forward with a 
claim to possession which has to be adjudicated 
upon, he is entitled to have adecision pronounc- 
ed upon the claim, whether he can or cannot 
recover possession ; and the mere determining 
the higher rent of the zemindar to the lands 
as forming a portion of his estate is no deter- 
mination of the plaintiff’s claim to be put in 
possession of the lands. GUNESH ChoonEE 
DasSEE v. Manik LuSHKUR, 1 W.R, 336. 

( 164) Evidence — Suit for possession — Pottah 
set up, but not proved. — In a pc^sessory suit, 
plaintiff s failure to substantiate an alleged 
pottah does not preclude him from falling back 

■ upon orher evidence. Lukhee CHUNDER 
^^C^ERBUTTY V. Ramdhun Shaha, 13 

(165) Suit to exclude properties from but- 
vvarra and for maintenance of possession — 
Aamtsston of plaintiff's possession — PUa of 
irnancy— Failure to prove tenaneg-Effect —la 
this case, the plaintiff prayed that certain pro- 
perties which the defendant bad caused to be 
included in a butioarra before the Colleotor 
should be excluded from the butioarra, and 
that tbe plaintiff’s possession in re.«pect of 
those properties should be maintained- field 
that as the plaintiff’s possession was admitted, 
and as the defendant failed to prove his plea, 
vtz., that tbe plaintiff’s possession was by way 
of tenancy under him. the plaintiff was entitled 
to a decree. Bepin Beharee LUKHUN v. 
Shaikh Ghasoo. 11 W.R. 16. 

(166) Posscssorys«it — Posie^sion of landholder. 

Where, on a rent suit having been dismissed 

on the ground that defendant was not plain- 
tiff’s tenant, plaintiff sues her co-sharer and 
the same defendant to recover khas possession, 
the Court is not at liberty, on such a plaint, to 
find plaintiff entitled to possession as landlord, 
and so to get .symbolical possession. NlBA- 
BIBEE V. SONAIBIBEE, 21 W R. 422. 

(167) — Suit for recovery of possession of land 
— Title. — The defendant No. » being a talk- 

employed in the revenue administration, 
cho'C, for purposes of his own, to enter the 
bolding in the name of his son Nga Po Chit in 
the map, and the plaintiff was introduced upon 
tbe bolding as a tenant of tbe first defendant. 

In course of time the plaintiff, for purposes of 
his own, refused to pay rent, and asserted that 
be was himself the holder of this holding, hav- 
ing good reason to think that the defendant 
would try to avoid litigation, the fact, however, 
being that the plaintiff had never been more 
than a tenant under defendant No. 1. As a 
tenant who bad been evicted after failure to pay 
rent, the plaintiff sued to recover possession of 
Che holding without showing that be was dis- 
possessed otherwise than by due course of law 
and without proving any right to possession. 
Held, that tbe weakness of defendant’s titlo 
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as between the defendants and the Government 
is no ground for decreeing the plaintifl’s claim 
to recover possession. MauNG Shwk The v. 
MAUNG HnaN, L B.R. 1893—1900. 232. 

(168) — Nazul land in Oudh, Suit for posses- 
sion of — Burden of proof — Lord Canning's Pro- 
clamation of 15//i March, 1858, Effect of--Power- 
of-attorney signed by Deputy Collector for 
Deputy Commissioner , PresumpVon as fo.— In 
a suit for possession of a plot of land in Fyzabad 
brought by the appellants against the respon- 
dents, the power-of-attorney filed by the Govern- 
ment pleader on behalf of the respondent No. J 
purported to have been signed by the Deputy 
Collector "for the Deputy Commissioner.” The 
Settlement paper showed that the land was 
Nazul. Held, that in view of the general practice 
that in the absence of a Deputy Commis- 
sioner or a Collector from the Hoad Quarters of 
his district one of his subordinates does sign 
and has authority to sign papers and documents 
on his behalf, it must be presumed that the 
Deputy Colleotor had authority to sign for the 
Deputy Commissioner. Held, further, that 
having regard to Lord Canning’s Proclamation 
of 15th March, 1358. which divested the pro- 
prietors of all the landed property in Oudh and 
transferred it and vested it in the British Gov- 
enomont, it was for the appellants to prove 
that they claimed title to the land in suit 
through the Government. SaiYAD MAHO.M 
MED Haidar v. The Secretary of Statf- 
FOR INDIA IN Council. 7 0 C. 65. 

(169) — Lease Suit for possession— Jurisdic- 
lion of Civil Courts— N. W.P. Rent Act, XVIII 
of 1873, a. 95 (n). — A suit to establish a lease 
of a village and obtain possession of the village 
is cognizable in a Civil Court, as such a suit is 
nob one for the recovery of the occupancy land 
of which a tenant had been wrongfully dis- 
possessed. Chait Ram v. Hira, A.W.N. 1881. 
64. 

<170) — Suit tp recover possession of land--Title. 
— In a suit to recover possession of certain lands 
under a mowrasi patta which had been lost, 
proof of ten years' possession alone by the 
plaintiff would nor. entitle him to recover 
possession of the land. Ho must prove the 
specific title set up bv him. BHOLAI Mandal 
V. Jarip Gazi, 3 B L.R App 93. 

(171) — Sutf for rent — Suif for possession from 
trespasser — Cause of action. — A suit to recover 
rent which treats the defendant, as a tenant, 
ftnd a suit to recover possession, which treats 
him as a tro-^passor. are not suits for the same 
cause of action. KADIR BUKSH v. GOLAM 
ALI GOMASTAH, 9 W R. 90. 

(172) — Possession, suit for — Facta to be prov- 
ed. — Where plaintiff sued for possession of a 
jote, alleging bis dispossession thereof by the 
defendant, the Court held that the plaintiff 
need not prove that be was ousted on a parti- 
cular dale but that the real issue was whether 
or not the plaintiff was entitled to the jote la 
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question and was kept therefrom by the defen- 
dant. CHUTTO SINGH V. BUOJO LALG SINGH. 

17 W.R. 501. 

(173) — Mokurruree patta— Suit for possession 
— Abandonment— Evidence. — In a suit for pos- 
session of a tenure, plaintiff alleging that his 
father had held it on a mokurruree paita till 
his death, though the patta was found to be 
invalid, the plaintiff was held entitled to pos- 
session of the tenure, which admittedly was 
his father’s, and which was not proved to have 
been over abandoned by the plaintiff. KALEE 
COOMAR PaTTUH V. KHE I’TUR NaTH BAUG, 
17 W.R. 47. [F.. 7 C. L.R. 103.] 

(174) — Suit for possession — Jote poUah — De- 
claratory decree — Ejectment — Act XIV of 1869, 
s. 15. — Plaintiff had a jote-poLtah from 
the superior landlord for six parcels of 
land. One of these was in the occup'ifion 
of the defendant. Plaintiff having taken 
possession of it. defendant brought a suit 
under s. 15, Act XIV of 1859, and in th.at suit 
he was declared eutitled to possession. Plain- 
tiff thereupon brought this suit to have his 
right to po-^’session declared and confirmed. 
Held that, according to the pottah, plaintiff 
was entitled to posses-inn of iho land, unless 
the defendant was occupying bv a title which 
saved him from being ejected. KALEE CHURN 

Pal V. Raj Coomar Chuckerhutty, 24 
W.R. 316. 

(175) —/luefion purchaser — Occupancy ryot — 
Suit for possession. — A person suing for posses- 
sion by right of auction purchase is entitled 
to got rid of the defendant's occupancy, unless 
the defendant can show that he comes within 
the privileged class. CHVTUN KRISTO BISWAS 
V. JuGGURNATU BYSACK, 25 W.K 90. 

Pottah and kubooleul — Omission to 
deliver pottah — Right to claim kuas possession . — 
Where in a case in which the pottah and kuboo- 
leut executed between the parties are in force, 
the person bound to deliver the pottah did not 
do 80 , he could not; bo permitted to maintain a 
suit for khas possession by taking advantage of 
his own breach of contract, AZEEZOODDEEN 
Khan V. Gu.iohur Lall Hulwai, 18 W.R. 
437. 

(177) — Posseisiott as tenant — Rights of tenant 
— Lessee. — The fact that a person has possession 
of certain immoveable properly as tenant for a 
term of years c tnnot create any right in his 
favour to retain such possession a-i against one 
who is a lessee from the proprietor of the pro- 
perty. Nazir Lushkur v. Golapoodeen 
Lushkur, 14 W.R. 4f0. 

(178) — for possession — Declaration of 

title — Defendant in — Admission by 

plaintiQ — Limitation. — In a suit for confir- 
mation of po-session by declaration of title, the 
plaintiff is bound to make out his title, it being 
insufficient for him to show that possession was 
with him. Held further that, as regards a 
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portion of the land which was admittedly in the 
possession of the defendant, an admission by 
the plaintiff that the defendant held such 
possession as his tenant could not avoid the 
plea of limitation. SHAIK OZEER ALI v. 
SHAIK MuKBOOL ALI, 19 W.R. 282. [F., 21 
W.R. 79.] 

(179) — 7’osiession — Question as to character of 
possession — Proof. — Where plaintiff s posses- 
sion is admitted, and the only question is as to 
the character of the possession, the lower Court 
is wrong in dismissing a case, because the copy 
of a kobala filed by plaintiff is found to contain 
signatures as of subscribing witnesses which 
had been added to the original deed. KULTOO 

Mahomed v. hurdeb doss, 19 W.R. 107. 

(180) — Khast tenure — Pha against MoUur- 
rureedar — Burden of proof — Possession. —A 
person, who sets up khast tenure as against the 
admitted mokurrureedar is entitled to posses- 
sion of every beega of land in the village, 
unless the party cultivating the same can show 
agood title as against him. Ram Nirajun 
Bhut v. Ram Nath Singh, 22 W.R. W. 

(181) — Potoer of ryot to question aulhoriUj of 
Jumma Nuvis. — A tenant is incompetent 
to dispute the authority of the Jumma Nuvis of 

a zemindar to grant a liukumnama, when the , 
zemindar himself does not do so on being 
impleaded as a defendant. HUR GOBIND 
KOTE V. Japra HAREE, W.R. 1864, 276. 

(182) — Grou>in{/ tree. Suit for — Immoveable 
property — Limitation. — A tree standing on land 
is immoveable property and a suit for the pos- 
session of such tree is governed by the 12 years’ 
rule of limitation. SaKHARAM MulsHET 
MHADIK V. VlSHHAM, 19 B. 207. 

(183) — Possession — Decree for value of trees — 
Finding ns to possession of land, — Where, in a 
suit to recover the value of certain trees cut 
down from the disputed land, it was decreed 
that, inasmuch as the plaintiffs had cut them 
down, they were entitled to the value of them 
until final decision with regard to the title to 
the land was passed in the Civil Court. Held 
that that was no finding w’batever that 
the plaintiffs were in possession. SHAIKH 
AsHRUF v. Mahomed hossein, 15 W.R. 
276. 

(184) — Swif for possession — Decree on title 
not set up. — Where in a suit to obtain posses- 
sion of a certain mowrosee jote by establishing 
his kaimee mohurruree title under a pottab, 
the plaintiff failed to support his case, the 
lower appellate Court bad no right to introduce 
an entirely new element of title into the plain- 
tiff’s case, i.e., a right of occupancy provided by 
s. 6 of Act X of 1859, and was not justified in 
determining the case in bis favour on the 
new title which was never set up by him. 
JANNOBEE CHOWDHRAIN V. GENDOO TUR- 
BUFDAR, 12 W.R. 203. 
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(185)— Possession, suit for — Suit based on 
fiffe--Prima facie title in plaintiff — Plea that 
plaintiff was only nominal owner. — Plaintiff 
sued for possession, basing bis title on amokur> 
ruree lease and a bill of sale in his favour. He 
alleged that defendant was m possession dnder 
colour of an order of a Magistrate acting under 
s. 348, Crim. Prc. Code, relating to a 
different land. The defendant contended 
that the plaintiff was the nominal owner of 
the mouzah, a portion of which was the suit 
property, and as such was not entitled to 
maintain the suit. Held that the defendant 
was not at liberty, in a suit of this description, 
to raise the question whether plaintiff was only 
nominally the owner of the property, some- 
body else being the real owner, inasmuch as 
the plaintiff bad a prima facie title to the 
land in question under the lease and the bill of 

sale. Ram bhurosee Singh v. Bissessur 
Narain Mahata, 18 W.R. 454. [P., 6 C.L.R. 
102, 16 C. 364, 18 A. 69, 1 O.C. 10, 13 C.P. 
L.R. 33. 30 C. 265, 273, 36 B. 37 = 13 Bom. L. 
R. 947 = 12 Ind, Cas. 532]. 

(186; — Question of lakhiraj not involved in 
suits for possession- — The decree in a former 
suit for enhancement of rent in favour of the 
present defendant, — then plaintiff — will not 
conclude the question at issue in this suit, viz., 
the present plaintiff’s right to be restored to 
possession. Whether the present plaintiff has 
or has not a valid lakhiraj, or whether be 
holds at a rent which is liable to enforcement 
or not, arc questions not involved in the 
present suit. RAJAH PertAUB CHUNDER 

Singh v. sheeb doss Kayet, 1 W.R. 111. 
[F., 5 W.R. 269.] 

(167) — Invalid lakhiraj /or possession 
and. assessment.— la this suit, the plaintiff claim- 
ed possession and assessment of certain lands 
said to be held rent-free under an invalid tenure. 
The defendant relied on possession under a 
series of documents of title showing a lakhiraj 
title existing previously to 1790. Held that 
the validity of the grant was not open to the 
Judge’s consideration. The Judge bad merely 
to determine whether the tenure was in exist- 
ence before 1790, and, if so, to apply the law 
of limitation. SHAIKH SaHEB ALI v. LALLA 
BISSESSUR LALL, 1 W R. 110. [F., 5 W.B. 

269.] 

(188) — Allowance of malikana to maliks — 
Effect. — Old mahks, with whom a settlement 
is not made, and who were, instead, allowed 
to receive malikana at the usual rate, have no 
right to retain possession. SHEIKH Z.iHOOB 
HUQ V. SHEIK MORAD ALI. 1 W.R. 82. 

(189) — Suif for possession — Two rival ryots — 
Pottahs from zemindar — Failure of one pottah-^ 
Claim to occupancy—Effect. — Two ryots claimed 
possession under different pottahs from the 
same zemindar. The appellant’s pottah failed. 

Held that the appellant still had a right to have 
a judicial determination of his claim to occu- 
pancy. BYDNATH SHAHA V. JADUB chundeb 
SHAHA, 3 W.R. 208. 
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(190) — Swii for possession and mesne profits 
— Claim under ganteedaree pottah granted 
pending suit for possession by grantor against 
defendant — Burden of proof. — Plaintiff sought 
to enforce a pottah issued to him by the respon- 
dent and to obtain possession with mesne profits. 
Respondent pleaded that the pottah contained a 
condition to the effect that, as a suit relating 
to the property was then pending, possession 
should not be given to the plaintiff until res- 
pondent who had issued the pottah, himself 
obtained possession of the property from the 
Court in the pending suit. The lower Court 
held that the pleas advanced as to the consi- 
deration were proved and that the consideration 
was illegal and the pottah void, and dismissed 
the suit. On appeal to the High Court, this 
decree was confirmed on the ground that, 
quite independently of the pottah being void or 
the consideration illegal, the pottah was to be 
of no effect so far as getting possession was 
concerned, except in the event of rt.spondent 
getting possession. He never got possession 
certainly no suob possession asmade it possible 
for him to give effect to the pottah. Bro.IO- 
KISHORE MlTTER MO.IOOMDAR V. NAWAR 

Nazir Siddhee Nazzur ali Khan, 2 W.R. 

168 . 

(191) — Suif /or possession — TUle deed lost— 
When plaintiff entitled to decree, — In a suit for 
possession, wnere plaintiQ proves that he had 
been in possession for more than 12 years be- 
fore be was dispossessed, a decree should bo 
passed in bis favour, even though the kobala 
under which be claimed to have purchased be 
not established. NOBIN^ MOHUN NUNDEE v. 
RAMTARUK BURAL, 23*W.R. 204. 

(192) — Suit for possession of chur lands — 
Claim by both parties under grants from same 
zemindar — Case of one supported by Zemin- 
dar — Burden on other party of proving title . — 
Both parties in this case admittedly claimed 
through grants from tbe proprietor of the lands 
and, as be supported the lease granted by him to 
the plaintiffs 'but repudiated the title of the 
defendants, it was clearly necessary for the 
latter to prove their title. The High Court hold 
that Che defendaut’s title was not proved and 
that tbe plaintiffs were, therefore, entitled to 
judgment. Mp:N RAKHAN ROY v. RAM DHYAN 
Misser, 2 W.R. 324. [fi , *2 B. 19 ; D., J1 W. 
R. 601.] 

(193) — Sttif for possesion — Right of suif— De 
facto owner, — Whore the de facto owner of the 
Britti mebal complains that defendants, as 
owners of adjacent estates, have, without right, 
dispossessed her of lands appertaining to her 
mebal, and of which she is in possession, that 
constitutes a sufficient title to enable her to 
maintain the suit. JOOMAYA Chowdhrain 
v. HURBEE MOHUN ROY, 24 W R. 99. 

(194) — Suit for possession— Trespasser — False 
statement of cause of action. — Where a plaintiff 
brings a suit for possession alleging that the 

0. VII— 99 
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defendant is a trespasser, the moment it is 
shown that the defendant is not in possession 
as a trespasser, but holds as a tenant under the 
plaintiff, the suit must be dismissed, no mat- 
ter what the character of the tenancy may be, 

Ram Golam Singh v. heet Narain Sahoo 
2C L.R. 292. [R., 1 N.L.R. 4.] 

(195) — Possession, swif for, on certain title— 
Decree on different title.— Held that tbe plain- 
tiffs who sued to recover possession of certain 
lands on the strength of mouroosee mokurruree 
tenure, but failed to establish that title, could 
recover possession of land on the strength of 

long occupation, where the one main conten- 
tion throughout the suit had been whether the 
plaintiffs were or were not tenants of the lands 
in di^pute. ShirChund Lahiri v. Joymalv 
DasI. 7 C.L.R. 103. (-24 W.R. 444, 2 C.L.R. 
443. P.) 

(196) — Suit for possession— Proof of title— 
Non-execution of pnfm.— Where the plaintiff, 
alleging that he was the ijaradar of the defend- 
ant. sued to recover possession, and the defend- 
ant pleaded that the plaintiff was only a col- 
lector of rents, and the lower Court found that 
tbe plaintiff was the ijaradar as he alleged him- 
self to be, held, that such a finding was a com- 
plete finding in favour uf the title of the plain- 
tiff and that it was not neccfsary for him to 
sue for specific performance for executing a 
patta for the tenure which bad been wrong- 
fully denied him by the defendant. JOHEEROR- 

DEEN Mahomed v. Daree Pershad Singh 

13 W.R. 21. 

(197) — Sale of putni taluk for arrears of rent 
— Tank in land purchased — Permanent and 
transferable interesl--Character of grant— Ogi'x- 
mus interpres rerum usus — Landlord and 
tenant — Evidence as to nature of enjoyment . — 
The plaintiff, the purchaser of a taluk which 
was sold by the zemindar under the provisions 
of Reg. VlII of 1819 on account cf arrears of 
rent due from the talukdar, sued for possession 
of a tank which the defendant held by purchase 
of the interest of G who bad purchased the 
same in 1851 from tbe heirs of P, who had 
himself purchased it in 1807 from K. The 
taluk bad been held upon payment of an un- 
varying rent for a very long period, and long 
before the grant of tbe taluk held by the plain- 
tiff ; the tank had been so held for a consider- 
ably long period, in all probability prior to the 
permanent settlement. Held that, upon the 
application of the general maxim optimus 
interpres rerum usus, it might be shown by 
evidence as to tbe nature of the enjoymeut 
what the grant in ifs origin really was ; and 
the frequent transfers of the interest in the 
tank without any change in the terms of the 
holding or in tbe amount of rent paid extend- 
ing over a period of more than 60 years, and 
the fact that one of tbe transferees of the tank 
bad been tbe owner of the taluk in which it 
was, were held to prove that the interest was a 
permanent and transferable one which could 
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be maintained against the proprietor of the 
taluk in which the tank was situate ; and 
accordiogly, the plaintiff was not entitled to a 
decree for possession. There is no rule of law 
which prevents a person who pays an annual 
rent (even if it be inferred therefrom that he 
bolds derivatively or as a representative only) 
fcoiu showing what the nature of his interest 
is by evidence as to the nature of bis enjoy- 

lueut. Nidhi Krishna Bose v. Nistarini 
DasI. 13 B.L.R. 416-21 W.R. 385. [A 8 
C.W.N. 804 = 31 C. 937.] 

(198) — Suit by heir of under-raiyat—Suit to 
recover possession with mesne profits — Heri> 
tabihty. — Irrespective of custom or local usage, 
the heir of an under-raiyat under an annual 
holding is entitled, on the death uf the under- 
raiyat, to remain in possession of the land 
until the end of the then agricultural year, for 
the purpose, if the land has been sublet, of 
realising the tent which might accrue during 
the year, or. if not sublet, tor the purpose of 
tending and gathering in the crops. ARIP 

Mandal V Ram Ratan Mandal, 31 C. 757, 
F.B. = 8 C.W.N. 479 (A., 34 C. 616, F.B. = li 
C.W.N. 626 = 5 C.L.J. 457 = 2 M.L.T. 219; 
Expl., 11 C.W.N. 519.] 

(199) — Suif for ejectment beyond six months 
from dispossession— Right of plaintiff to rely on 
previous pos.^iession -Absence of title m defendant. 
— In this suit for ejectment against the defend- 
ant who had dispossessed the plaintiff, both 
parties claimed under kowle alleged to have 
been granted by an inamdar. The lower 
appellate Court found that the plaintiff’s kowle 
though proved was inadmissible for want of 
registration, but that the defendantn’ kowle 
bad been taken from an unauthorized person. 
Though the suic was brought beyond six 
months from dispossession, no possessory suit, 
having been instituted, the plaintiS was yet 
held entitled to rely on bis previous possession. 
The object of Act XIV of J859, s. 15, and of the 
Specific Relief Acs, s. 9* has been to discourage 
people from taking the law into their own 
hands however goou their title may be, and, in 
the absence of any words to show such inten- 
tion, the mere omission of the party dis- 
possessed to avail himself of their provisions, 
is not to be deemed as amounting to acquies- 
cence in the act of the dispossessor so as to 
deprive him of his right to rely on his previous 
possession in an action of ejectment against a 
trespasser. KRISHNARAV YASHVANT v. VASU- 
DEV APAJI GHOTIKAR, 8 B. 371. {Not F,, 17 
C. 256; F., 9 B. 527; Appr., 13 A. 537, U.B.R. 
1897—1901, Vol. II. 270, 1 S.L.R. 107; R.. 15 
B. 685, 7 O.P.L R. 3, U.B.R 1892—1896, 
Vol.II. 619, 12 C.P.L R. 59, 25 B. 287, 5 Bom. 
L.R. 225, 8 C.W.N. 446, U.B.R. 1905, 4th Qr., 
Evidence, p. 7, 3L.B.R. 27, 10 Bom. L.B. 
671 ; D., L.B.R. 1893-1900, 462-] 

(200)— Pfeas not taken in Courts below — 
AUuviallands^Resumpixon proceedings.— Where 
a defendant has by bis answer put his defence 
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upon a certain ground and issues for trial are 
framed by the Court to meet the case so plead* 
ed, the Judicial Committee as the final Court 
of appeal will not determine the appeal on any 
other issues or grounds, which have not been 
taken or considered in the Courts below. 
Where, in a suit for recovery of possession of 
alluvial lands, the only point raised by the de- 
fendant in the Courts below was one as to the 
identity of the lands, that is, whether they 
were included in certain resumption proceedings 
as appertaining to the plaintiff’s estate, it was 
held that the defendant could not in appeal 
before the Privy Council raise the question as 
to whether the lands bad been improperly 
settled by Government with those whom the 
plaintiff DOW represented. SRIMATI DASI v. 
Rani Lalanmani. ll W.R. P.C. 27 = 2 B L.R. 
P.C. 64 = 12 Ml. A. 470 = 2 Suth. 199 = 2 8ar. 
453. [P., 21 W.R. 59. 15 M. 503.] 

(201) — Possession — LimHation — Presumption. 
—Where plaintiffs suing for recovery of posse.'- 
sion of a julkur allege themselves to have been 
in enjoyment down to the year 1266 when they 
were ousted by Government who ultimaioly re- 
linquished their rights lu favour of defeudai't : 
held that, if plaintiffs made out their possession 
down to 1263, and defendants did not show a 
clear interruption of posscs.^ion immediately 
subsequent to 1263, plaintiffs were entitled to 
the presumption that the possession had con- 
tinued down to the interruption by Govern- 
ment in 1266. Tarinee Churn Singh v. 
The Collector of nuddea, 21 W.R. 138. 

(202) — Suit for possession by adjudication of 
right to settle — sumption of land by Govern- 
ment- Jurisdiction— Right of sttiL— I d a suit 
to ebtain adjudication of right to a settlement 
of certain lands and to be put in possession 
thereof, on the allegation by the plaintiff ibat 
he was the rightful owner of the lands which 
bad been rej-uuied by the Government, but 
that the defendant, by false allegations of 
ownership and of possession, had induced (be 
Revenue Authorities to enter into settlement 
with him, the plaintiff is entitled to an adjudi- 
cation of his right to settlement. It is not 
discretionary with the Collector, under such 
circumstances, to settle the lands with any 
person he pleases, not is such settlement final 
as regards all claims. MAHO.MED ISRAILE v. 

WISE, 13 B.L.R. 118, F.B = 2J W.R. 327. [F.. 

13 M. 89.] 

(203l — 5uif for possession — Lands enjoyed 
by tenants holding under defendant — Civ. Pro. 
Code, s. 264. — In a suit against the Crown re- 
garding certain properties, the mere fact that 
the properties are in the enjoyment of certain 
tenants holding under the Grown will not ex- 
onerate the plaintiff from suing for possession. 

A suit for a mere declaration wilt not lie in 
such a case. Delivery of possession can be 
given under s. 264, Civ. Pro. Code. ANDALA 
V. THE SECRETARY OF STATE FOR INDIA 
IN COUNCIL, 3 M.L.J. 242. 
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(204) — Pos5essi07i, Suit for—Land in posses- 

sion of village community —Delivery io defend- 
ant by Governmenl and assignment as cultivable 
ufithiim— Right of the village Community- 
Secretary of State, whether a necessary party. 
— The land in suit was (ound lo have been 
enjoyed by the village community till 1903. In 
1903 the Revenue Olliciils gave possession to 
defendants, and entered it in tbc Register kept 
for lands for cultivation, lltli, that 

the action of Government in assessing tbc land 
as and giving it to d'^fendancs di I not 

deprive ibe plaititifls (members of the village 
community) of their rights to the UnJ. 

Reverend P.G. Simon v. Thuraimuthua 
KadaMRAN, 6 lod. Cas. 419 = 8 M L.T. 248. 

(205) — Possession — Sale-deed — Title — Burden 
of proof. — The plaintiff alleged a distinct title 
under a deed of baimokasa or sale instead of 
dower, which deed she never proJuced. The 
Court found that she was never in possession. 
Held that she was bound to prove her ti'.le as 
alleged. Soe cannot claim ttie benefit of a 
decision to which she was not a party, nor of 
an admission hy her own husband which cannot 
bind the defendants who arc io possession, till 
ousted by a better title. MUSST. SORRATUN 
V. MUSST. TOOVA, 7 W.R. 273. 

(200 — Mahomedan Law — Devise to daughter 
possible onlyof moiety of estate ^ Heirs of verson 
taking probate, not estopped from disputing 
iriii— Possession as manager for rest of family 
—Adverse ^^ossession.— Plaintiff based bis case 
on the allegation that the Wilt of the Mabo- 
medan testator bequeathing his entire estate 
to his daughter was invalid under the Mabo- 
medan law. Oo first appeal, the Judge fjund 
that the Will was genuine and valid and that 
under the Will the testator’s daughter, the 
present defendant, was entitled to the whole 
estate. On second appeal, the Judge was held 
to have been in error in having aocidcU that 
the Will was valid, because, under the Maho* 
medan law, a person could not devise to bis 
daughter more than her legal share io the 
estate, i.e., a moiety. It was however con- 
tended for the defendant that, as the te<itator’s 
brother had taken out probate of the Will, his 
widows, the pUintaffs, were estopped from 
disputing the Will, and that, as one of the 
plaintiff, was in possesbion acting as manager 
for the defendant, the plaintiffs were birred 
by the statute of limitations, but it was held 
that the Will was clearly invalid under the 
Mahomedan law, that the aot of the person 
who took out probate was not binding upon 
the heirs and that the p''Sse38ioD of one as 
manager for the rest of the family could not 
be deemed to have been adverse. Mahomed 
MUDUN V. KHODEZUNNISSA, 2 W.R. 181. 

(207) — Suit for possession— Failure of cause 
of action — Proper decree to be made in such a 
case — Possibility of media conoludoodi being 
the same in other actions gives the Court no 
power to pronounce upon Oiem. — Where the 
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plaintiffs claimed to have possession of their 
mother’s property on tbc ground that she was 
dead, and the Court held that it was not prov- 
ed that the lady was dead, the inevitable in- 
ference would seem to be that the suit should 
be dismissed. The mere circumstance that 
some of the media concludendi might be the 
same in other actions does not vest the Court 
with any right or duty to pronounce upon them 
in a suit which has gone by the board because 
of the failure of the ground of action. MUS- 
SUMAT WaLIHAN V. JOGESHWAR NARAYAN, 
7 C.L J.44. P.C. = 10 Bora. L.R. 9 = 12C.W.N. 
227 = 17 M.L J. 226 = 2 M.L T 509 = 35 C. 189 
= 14 Bur. L R. 101 = 35 I A. 38. 

(208) — Comprojiiise by guardian against inie- 
rest of minor , dispossession of minor in pursu^ 
ance of — Suit for possession by wii^or — Cause of 
action — Limitation. — Plaintiff instituted a suit 
in 1270 alleging that, in pursuance of a soleh- 
namah entered into by his guardian when he 
was a minor, the defendant had dispossessed 
him in 1259. Toe defendant pleaded that 
plaintiff was out of Court, more than twelve 
years having elapsed since the deed, which had 
to be set aside, bad come to bis knowledge. 
The lower Court held that the suit was barred. 
On special appeal, the contention of tho plain- 
tiff that bis cause of action arose not on the 
date on which he became aware of the soleh- 
7iama but on the date on which defendant 
acted on it and dispossessed him, and that 
consequently bo was within time, was accepted 
by the High Court which remitted tho case to 
the Court of first instance with direction to 
enter into tbc merits of the case and to dis- 
tinctly adjudicate on all the issues cither of 
law or of fact. RUTNESSUR PAUL CHOW- 
DHRY V. DHUNUN.IOY SHIKDAR, 6 W.R. 18. 

(209) • irtfness — Contract — Minor — Partner- 
ship . — Where a plaintiff institutes a suit to 
recover certain land, alleging that he is the 
owner and admits having executed a deed of 
sale of tho land io question to a third person, 
but alleges that the transaction was really a 
mortgage and that be bad paid off the debt : 
held, that it is incumbent on plaintiff, in order 
to prove bis title, to establish his allegations 
as to tbc transactions being a mortgage and as 
to repayment of the loan ; and where a Court 
omits to examine a witness present on behalf 
of the plaintiff on the ground that the witness 
had not been entered in the list of witnesses 
and bad not been present at the laot bearing. 
Held, that a Judge is bound to examine any 
witness produced by the plaintiff before be 
closed his case. A minor may be a member 
of a pirtnersbip and may take part in carrying 
on the business (see Chap. X( of tho Indian 
Contract Act, 1672). Moreover, a contract 
entered into by a minor is not void, but only 
voidable at his option (11 C> 552, 13 B. 50, 18 
C. 259, R.). As between the present parties, it 
was not necessary that the defendant, who 
was in possession, should give strict proof of 
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hi? title to the land. K. N. K. V. Ven'YA- 
THEN CHETTY V. A. K. KUPPUSAMY PiLLAY. 
L. B. R. 1893—1900, 398. 

(210) — XV of 1877, art, 91.— G.S. in 
1876 executed a deed of gift in favour of his 
daughter, P, who was then a minor. G.S- 
died in 1880. In March 1884, mutation of 
names was effected in favour of P on the 
strength of the deed of gift, and possession 
was taken by her. In January 1896, S.K. 
another daughter of G.S. sued for possession of 
half the property comprised in the deed of 
gift: — Betd, that the suit was barred by 
limitation under art. 91, .sch. II, Limitation 
Act XV of 1877. SUGHAR KUAR v. PhUL- 
JHARI, 1 O.C. 229. IR., 4 O-C, 247-] 

(211) — Property purchased by faction seceding 

from a casfe— Possession of properly by member 
of iaction — Suit for recovery of possession 
brought on behalf of caste -Cognisability of suit 
by Civil Court. — The property in dispute was 
purchased by a small section of a caste which 
had seceded from the caste. This section sub- 
sequently became reunited with the caste ex- 
cepting one member of it the defendant, who 
remained in possession of the property Plain- 
tifl sued to recover possession of such property 
for and on behalf of the caste. The lower 
Courts bad decided wrongly that the suit 
involved a caste question and was not therefore 
cognisable by the Civil Courts. Held on 
second appeal that, although, if the lands in 
dispute bad been originally the property of the 
caste, the question would have been between 
the caste and a section of it and would form a 
caste question not cognizable by the Civil 
Courts, yet, as the lands bad been admittedly 
purchased by the members who had seceded 
and formed the small section, out of their own 
funds and for their own purposes, it was for 
the Civil Court to determine who was entitled 
to the disputed property, notwithstanding that 
it might be incidentally necessary for that pur- 
pose to inquire into the usages and practices of 
castes and sections of castes in respect of pro- 
perties acquired by the sections. Metha 
JETHALAL V. JAMIATRAM LALUBHAI, 12 B. 
225. [R., 19 B. 607, 26 B- 174, 9 Bom. L R. 

569, 34 B. 467 = 11 Bom. L.R. 1014.] 
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of the plaintiff's complaint was that he was^ 
unable hitherto to obtain execution of his prior 
decree against the defendants and the proper 
mode of proceeding would have been by putting 
in force the provisions of s. 223. Further, he 
was unable to show any other cause of action 
I to justify the present suit than the one upon 
which he had sued and obtained the previous 
decree. The suit was accordingly dismissed 
but the defendants were deprived of their costa 
in the lower Courts inasmuch as they never set 
up the above ground of objection until they 
came to the High Court. Ramsurn MuhtON- 
V. JinONATH BhuGGUT. 10 W.R. 396. [R., 

12 W.R. 285, 16 W.R 4, 16 C.P.L.R. 110.] 

(213) — Suit to recover possession of land-- 
Civil and Revenue Courts^Jurisdiction.—k 
suit to recover possession of lands, which the 
plaintiS alleged, be had leased to the defendant, 
the manager of an indigo factory, and also of 
other lands over which he had given a zuri- 
peshgi lease, is undoubtedly cognizable by the 
Civil Courts, and the Revenue Courts have no 
jurisdiction in the matter. Where the defend- 
ant made no objection in the lower Courts to 
the manner in which plaintiff bad calculated' 
damages, the question could not be gone into 
in special appeal. CHARLES MACDONALD v. 

Rajaram Koy, 3 B.L R. App. 28 = 11 W,R. 
371. 

(2141— to sue^Suit for possession by 
some of the owners against a trespasser — Plaxn- 
tiff's owners of specific shares — Decree limited 
to the plaintiff's share only. — Where in a suit 
for possession of a grove as heirs of the last 
owner, the plaintiffs have definite -shares of 
which they can be given possession, they are 
entitled to possession of those shares only »nd 
not the whole grove. ROHAN SINGH v. AHSAN 
Begam, 10 a L J. 518 = 17 Ind. Cas. 469. (A. 
W.N. 1901, 36. 5 A. 602, D.) 


(212) — Decree for possession against sf-veral 
defendants, subsequent possessory suit against 
some of tho defendants alone barred. Civ. Pro. 
Code, s. 223. — Plaintiff bad previously obtained 
a decree for possession of the lands in question 
against the present defendants and certain 
others. He preferred the present suit for the 
purpose of recovering possession of the same 
lands from the defendants and the lower appel- 
late Court passed a decree in his favour. It 
was objected that no cause of action different 
from that heard and determined in the first 
suit had been shown by the plaintiff to exist in 
relation to the present suit and that there- 
fore he was barred by the previous decree from 
instituting the present suit. The real matter 


(215) — Possession, Suit for— Dispossession of 
plaintiff by defendant — Non-acquisition of pres- 
criptive title by defendant — Right of prior 
possessor to possession. — In a sui^. lor possession, 
where it appears that plaintiff, who was in 
possession, had been dispossessed by defendant, 
and, at the date of suit, defendant had not 
acquired a title by prescription, and neither 
I party is found to have a good title, plaintiff, as 
the prior possessor, has a right to recover 
possession from the defendant, who cannot 
show a better title. Kalyana BasAVAYA v. 
Alakam Mallappa, is Ind. Caa. 613. (26 
M. 514, 13 M.L. J. 146, 10 Bom, L R. 571, 
29 A. 52. 3 A. L. J. 775, A. W.N. 1903, 264, 
R.; 26 C. 579. 3 C.W N. 568, Diss.) 

(216) — Suit for possession — One plaintiff pur- 
chaser from co-sharer of other plaintiff-^ 
Wrongful dispossession by defendant-Misjoinder 
of parties and causes of action — Waste land— 
Presumption — Possession follows title — Limi- 
tation. — In a suit for possession on the ground 
that the defendant wrongfully encroached upoa 
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the disputed land, one of the plaintiffs svas a 
purchaser from the co-sbarec of tbe other 
plaintiff : — Held, that tbe suit was not open 
to the objection of misjoinder of parties or of 
causes of action. (18 A. 131, 18 A. -419. 2C.L.J. 
602. D.\ 33 C. 367 = 10 C-SV.N. 503. 22 C. 833, 
IGO.L.J. 1 = 1C Ind. Oas. 84. R.) In tbe case 
of waste land covering a very small area, 
possession may be presumed to follow the 
title. BHAGWAN CHANDUA DEY V. Dayal 
Hari Das. 16 Ind. Gas 623. 

(217) —Cause of action, absence of — Possession, 
swif for, upon proof of title — Dtspossession, date 
of, whether material — Possession within 12 years 
of suif sufficient — Cxv. Pro, Code (1882», 
s. 335 — Effect of proceeding under s. 335. luhai 
is— Variance between pleading and proof — 
Dismissal of suit, — The effect of an order in a 
proceeding under s. 335 of old Civil Procedure 
Code, 1882, is to deprive the plaintiff of posses- 
sion of the disputed property and to secure 
possession to the defendant. In a suit for 
declaration of title and for recovery of posses- 
sion of immoveable property, it is wholly 
immaterial in what precise manner or on what 
exact date the dispossession took place. Tbe 
plaintiff uas to pro/e his title first ; if he does 
BO, ho has further to prove his possession with- 
in twelve years prior to the suit. On what 
precise date within this twelve years be lost 
possession, is not a matter of conseiiuence. The 
-determination in a cause should bj founded upon 
a cause either to be found in tbe pleadings or 
involved in or consistent with the case made 
thereby. (11 M.I.A. 7 = 6 W J{. P.C. 57 = 2 Ind. 
Jut. N.S. 87, Bel. on.} But every variance bet- 
ween pleading and proof is not matcriil and 
does not justify a dismissal of the claim. 
Nabadwipendra MOOKERJEE V. Madhu 
SUDAN Mandal, 16 Ind. Gas. 741. 

(218j — 5uif for possession of properly — 
Twelve years' possession — Title. — In a suit to 
recover possession of land, anterior possession 
for 12 years of the land sought ti be recovered 
does nob dispenbc with tuo necessity which 
lies on the plaintiff to prove bis title to the 
property. He is noton that fact alone en- 
titled to bo to-placed in possession of the pro- 
perty without regard to any right which mty 
be alleged by the defendant. LaKHI KAMAR 
V. Ram DuTT CaOWDHRY, 3 B.L R. App. 44 
= W.R. 447. 

(219) — Ejectment — Possessto/i — Onus. — 
Tenants long in possession and p.aying rent can 
only be ejected in a suit in a Revenue Court by 
A person entitled to receive rent. Where, in a 
suit for ejeotmeut and possession, tbe defend- 
AQt admits that tbe tenure of certain lands 
formerly held by him h ts passed to pUinciff, 
hut that the lands in dispute do nos form part 
of the beauro and are held by himself, under 
another title, held that it lay with tbe plain- 
tiff to prove bis case. The fact of the matter 
being peculiarly witbiu the knowledge of the 
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defendant, did not vary the rule of law in res- 
pect to proof, and shift the onus on to the de- 
fendant. Girdhar Hari v. Kali Kant Roy 
Chowdhhy, 3 B.L.R.A.C. 161 = 11 W.R. 501. 

(220) — Suit for possession— Onus of proof — 
Shifting of onus. — In a suit for possession of 
laud, no doubt, tbo onus is on the plaintiff to 
prove his title. Where, however, penal assess- 
ment was levied by the Government from the 
plaintiff in respect of tbe suit land, possession 
must be treated as having been with tbo 
plaintiff at the time of such levy, and the 
plaintiff iu such a case is entitled to tbe same 
presumption of title in a suit against the 
Secretary of State in Council as against any 
one else ari-ing from prior possession. The 
onus would then be shifted to the Government 
to prove antecedent pessession in them, or to 
displace the presumption of title arising from 
antecedent possession. KaMBAMPATI VEN- 
KATA SUBBIAH V. THE SECRETARY OP 

State for India in Council M.W.N. 1912, 
881 = 16 Ind. Gas. 589. 

(221) — Burden of proof — Suit for possession — 
Onus on plaintiff — Plaintiff Stirling with pre- 
sumption in his favour — Shifting of onus on de- 
fendant-'Land appertaining to plaintiff's mouza— 
Submergence — Re formation in situ — Construc- 
tive possession-^Trespasser. — A plaintiff in eject- 
ment is bound to prove bis title and possession 
within the statutory period. Theonns, however, 
which rests upon him, may bo discharged or 
shifted on to the other side if he starts with a 
presumption in his favour. The land in suit 
appertained to tbo plaintiff’s mouza. It was 
submerged and eventually re-formed in sifu. 
An abbompb to reclaim it was then made by tbo 
erection of a bheri by the defendant and this 
was done not more than 12 years before suit. 
Tbe land was still lying fallow and presumably 
unfit for cultivation. There was no evidence 
that any one performed any act of possession 
over it for more than 12 years previous to tbo 
suit : — Held, that constructive possession could 
not be implied in favour of any one but tbo 
true owner ; that, as the plaintiff was tbo true 
owner, possession during submergence, that is, 
till tbe reclamation by the erection of the bheri 
by the defendant, was his. and that, as tbe re- 
clamation took place within 12 years of tbo 
suit, the plaintiff was clearly in time and tbe 
suit wai not barred. GODAP MONI Dasi v. 
Kali Charan Kundu, 16 Ind. Gas. 17. 

(222) — Swtf for possession of unalienaled land 
in Dttrar — Whether plaintiff should be a regis- 
tered occupant. — It is not a condition of a 
decree for possession of unalienated land in 
Betar that the plaintiff should already be a 
registered occupant, or that the decree should 
be accompanied by a declaration that tbo 
plaintiff is entitled to be a registered occupant, 

LAxmen v. Sheoram, 8 N.L.R. 73 = 14 Ind. 
Gas. 893. (C N.L.R. 78, R.) 
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(223) — Suit by mortgagee to recover possession 
afttr iouster — Court jee — Court Fees Act, s. 7, 
cl. X (6) and cl. V, para (e). — A suit to recover 
possession of a garden on the ground that plain- 
tin had been put into po^^cssioa cf it under 
two deeds of mortgage and that he had been 
subsequently dispossessed of it by the defend- 
ants, was not one for specific performance of 
a mortgage falling under ol. X (6) of s. 7 of 
the Court Fees Act ; it was a suit failing under 
para [e) of cl. V of s. 7 of the Court Fees Act 
and subject to an ad valorem fee on the value 
of the garden. CHELA MALL v. FAZL BEG, 
33 P.R. 1880. 

(224) — Absentee— Entry in Settlement re- 
cord by person in possession undertaking to 
return land — Absentee getting possession of his 
share — Suit for confirmation of possession and 
for recovery of share as reversioner — Limitation 
— Possession of agent, whether adverse. — The 
land in suit originally belonged to two brothers, 
the ^father and uncle of the plaintifi. The 
father having died before and the uncle during 
the first settlement without issue, the plaintifi 
was recorded as an absentee in that as well as 
in the second settlement. It was also noted that < 
the land was in the possession of the defendant 
(the brother and agent of the uncle’s widow) 
who agreed to restore it to the plaintifi on bis 
return. Plaintiff having returned ten years 
before suit obtained bis half share of the land, 
though he continued to hold and cultivate it 
jointly with the defendant. — A year and a half 
after tbe death of his uncle's widow, the plain- 
tiff sued for confirmation of his proprietary 
possession of bis own share and also for re- 
covery of the remaining half cultivated by the 
defendant (hs tbe agent of his uncle’s widow). 
The first Court gave him a decree, but the 
appellate Court reversed it. holding that tbe 
plaintiff’s claim not only for the share of his 
uncle, but also for his own half share, was bar- 
red by limitation, as the possession of the 
defendant had been adverse from the first 
settlement.— i/efd that tbe recorded statement 
of the defendant during the second settlement, 
in which be distinctly engaged tn restore 
plaintiff’s share of the land, coupled with tbe 
fact of plaintiff by subsequently obtaining it 
from the defendant on bis return, was suffi 
cient to complete tbe title of the plaintiff to bis 
original share; and that, with respect to tbe 
other half share, the plaintiff’s claim could not 
be barred by limitation as there was nothing 
to show that tbe defendant had ever set up an 
adverse title for himself. GOHAR v. FaTTEH 
DIN, 78 P.R. 1880. 

(225) — Suit for possession of land as heir — 
Mortgage pleaded by defendant — Absence of 
consideration.— Where there is a descendible 
estate, subject to any just and proper charge 
which may exist upon it, the person entitled 
to claim such estate as heir, is entitled to re- 
cover it, unless any suob charge is proved 
against him. In a suit for recovering possession 
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of ceriain laud as heir, if the defendant claims 
to hold a lien on it as mortgagee, and tbe pay- 
ment of consideration for tbe mortgage is not 
proved, tbe defendant has no valid title to 
retain possession of the land ngainst the true 
heir. LAL SINGH v. ALA SINGH, 86 P.R. 1880. 

(226) — Suit for possession — Agreement- 
Mortgage. — The plaintiff sued for possession of 
land as mortgag-e under tbe terms of an agree- 
ment executed by the defendant that he would, 

I after his father’s death, execute and register 
a need of mortgage of land falling to bis share. 

! The lovker Courts held that plaintiff could not 
sue for possession unlil the m«jrtgage was effect- 
ed. On appeal it was held th^t p'.aintiff might 
sue for possession of i he land under tbe terms 
of the agreement, the defendant having re- 
fused to execute tbe mortgage, on tbe principle 
that equity presumed that to have been done 
which was agreed to be done. JaMEYATRAI 
V. SULTANA, 59 P.R. 1873. [fi., 66 P.R. 

! 1807.] 

See ABSENTEE, 264 P.R. 1874, Note. 

Against trustee by members of temple com- 
mittee— of proof as to class of temple — 
See ACT XX OF 1863. ss. 3. 4, 11, 19 M. 366. 

Suit for possession — Question of title — Limi* 
t*tion— BEN. ACT V^lll OF 1869, s. 27, 12 
C. 606, 

See Ben. ACT VIII OF 1869, s. 27. 7 C. 442 = 

9 C.L.R. 137. 9 C. 423. 

Suit for— And mesne profits — Pendency of 
proceeding before Revenue Officer — See BEN- 
ACT VIII OF 1885, 8S. lOJ, lU, 28 C. 28. 

Suit for— Duty of plaintiff —See BEN. ACT 
VIII OF 1885, S3. 161. 166, 167, 9 lod. Cas. 248. 

Recovery of possession from trespasser — 
Suit by occupancy raiyat — Limitation — See 
Ben. ACT VIII OF 1886, art. 3, 15 C. 317. 

See Ben. Act VllI of 1885, art. 3, 16 C. 
741. 

Suit to recover po-session of occupancy hold- 
ing — Limitation— See BEN. ACT VIII OF 1885r 
Ecb. Ill, art. 3. 4 C.W.N. 326. 

Mortgagee’s possession — Jurisdiction— See 
Bom. ACT III OF 1876. a. 15, 19 B. 289. 

Ejectment of tenant by person other than 
landlord — Suit for possession by tenant^ 
Applicability of C. P. Tenancy Act— See C.P. 
ACT XVII OF 1889, s. 94 (1). 16 C P.L.B. 
145. 

Suit for possession of land and removal of 
latrines— See MaD. ACT IV OF 1884, s. 261, 3 
M.L.J. 223. 

Suit for dispossession, whether different from 
suit for— Applicability of art. 144, Limitation 
Act, to suit for dispossession — See PUN. ACT 
XVI OF 1887, s. 77 (3), 3 P. R. 1910 Rev.-o 
Ind. Cas. 942. 
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/^ossess/on— continued, 

6« — Suits for Possession — coyitinued. 

Mortgage with conditional sale, Suit for — See 
PUN. ACT XllI OF 1900, s. 9 i2j. 22 P.L.R. 
1904=91 P.R. 1903. 

Of kand as compensation for land allotted in 
partition, suit for — Jurisoiciiou of Civil Court, 
as to distribution m partiticn of land— 6’ee 
U.P. ACTXVilOF 187G. s. 219. cl. (d), 5 O.C. 

140. 

Suit for rent— Dismissal of suit — Subsequent 
suit in Civil Court to establish title to and 
for posstssion — Limilation — Stc U. P. ACT 
XII OF 1881, B. 148, A.W.N. 1085. 261. 

Suit lor possession against tenant— Declara- 
tion that defendant baa no under proprietary 
rights— JunsdiciiLn of Civil Courts— ibtc U.P. 
ACT XXa OF 1886. 4 O.G. 176. 

See U.P. ACT XXII OF 1886. S!:.54, 55 and 
108, cl. llO/, 2 O.C 83. 

Admission of title in pleading - Suit for— Of 
land— Pita oi liiiiiiation— 5ee ADMISSION — 
ADMISSIONS IN PLEADINGS, ETC-, Mafab 649. 

Suit lor possession of a pact of a public road — 
See appeal-miscellaneous, P.L.R. 1900, 
440. 

Award declaring title — Subsequent suit for 
posbtsi-ion— Period of limitation— See AWAUD, 
A.W.N. 1881, 70. 

Benami transfer — Transfer in fraud of credi- 
tors — Benainidar’s suit for — Plea of trans-ler 
being Lcuami— See BENAMI TRANSACTION — 
General, 8 C.W.N. 620. 

Claim based on title for possession of im- 
moveable property — Right of beuamidar to sue 
in bis own name— /its /irdicafa— .ire BENAMI 

Transaction- General, i8 a. C9 = a.W.N. 
1896, 160. 

Real purchaser in possession for twelve years 
—Suit against certified purchaser for declara- 
tion of right and for confiimatioo of possession 

maintainable— See Benami Transaction, 
— Miscellaneous. 28 C. 370. 

See Burden of proof— Landlord and 
Tenant, lino. Jur.N.s. so. 

See Clv. Pro. Code, 1908, 0 . 11, O. 11, r. 2, 
26 A. 601 = 1 A.L.J. 228. 

Delivery of formal — In execution proceedings 
— Suit lor actual— See ClV. PRO. CODE. 1908, 
8 47,3 A.L.J.604 = A.W.N. 1906, 213 = 28 A. 
722. 

Suit for— See CiV. PRO. CODE, 1908, s. 47, 
10 C.L.R. 258. 

Suit for, against certified purchaser— Main- 
tainability — See ClV. PRO. CODE, 1908, s. 66, 
8 Ind.Cas. 258. 

Previous suit for-Of land-No claim for mesne 
profits made — Subsequent suit for mesne profits 
—See CIV. Pro. Code, 1908, O. U, r. 2, 
A.W.N. 1882, 3. 


Possession — continued. 

6.— Suits for PoseessloD — continued. 

Suit for possespion of immoveable property 
and future oi mesne profits — SubsequeiJt suit 
lor past mesne profits— See CiV. Pro. CODE, 
1902. O. II, r. 2, A.W.N. 1881, 58. 

Suit for, maintainability oi, subsequent to 
suit for mesne profits See CiV. Pro. CODE, 
1908, O II. rr. z, 4, 5, 9 O.C. 322. 

Suit for- SeeCiV. PRO. CODE, 1908, O. XLI, 

r. 23. 1 O.C. 172. 

Suit for possession of revenue paj ing land — 
Court-fee— See ICOURT PELS ACT, laiU. s. 7, 
A.W.N. 1881, 5. 

Suit for possession of share in revenue pay- 
ing estate — Court fee on plaint — 'Definite share, 
whether must bo separately assessed with re* 
venue also— See COURT FEES ACT, 1670, s. 7, 
sub-s. V. els. taj & Id;, 12 C.W.N. 990. 

Suit lor — Of cccupancy bolding— Court-fees 
Act. S.7, cl. 11 {€), applicrtbiliiy of — See COURT 
FEES ACT, 1870, s. 7, cl. 1 1 w;, 32 C. 268. 

Suit for p( ssession— 6'ee CKJM. PhO. CODE, 
1861. bs. 318. 404. 3 B.L.R.A.c. 57. 

Suit by defeated party for possession of pro- 
perty, brought mure ibaii bix months from date 
of ^Ia;;isirate’s order, not sustainabie without 
proof ot title — See GRIM. PRO. CODE, 1801, 

s. 319, 4 M.H.C. 478. 

See Crim. PrO. CODE, 1898,8. 145, 6 C.W. 

N. 841. 

See Customs— PUNJ.^D— General, 156P. 
R. 1879. 

Suit for possession filed 11.4 years after ac- 
crual of right— Delay — EQect- CUSTOMS — 
PUNJAB— INHERITANCE, 64 P.L.R. 1911. 

Declaratory suit against Governmeut— Proof 
of long possobsion — Presumption of ownership 
— Burden of proving title — DECLARATORY 
DECREE. SUIT FOR— GENERAL, 6 M.L.T. 306 
= 5 Inu. Cas. 121 = 4 Ind. Cas. 1070 = 20 M.L. 
J. 71=33 M. 173. 

See Easement, 5 C.P.L.R. 53. 

Suit for— See ESTOPPEL— DENIAL OF 
TITLE, 2 C.L.R 2C8. 

See Evidence— MAPS, 6 C. 212. 

See Evidence act, 1872, s. 110 . 2 Bom. L. 
R. 1111 = 25 B. 287. 

Suit for confirmation of — Decree for recovery 
of — Pavment of ad valorem Court-fees — 
See Fraud- General, 11 Ind. Cae. 882. 

See Grant— RESUMPTION op Grants, 4 

O. C. 264. 

Suit for — See HINDU Law- JOINT FAMILY, 
14 C. 610. 

See Hindu Law— Widow, 1I6 P.R. 1879. 

Claimant out of possession — Whether in- 
junction may be granted— INJUNCTION — 
SPECIAL CASES, 13 O L.J. 394. 
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Possession —continued. 

6.- Suits for Possession -coniinwed. 

Suit for — Based on sale-deed — Necessary 
issues to be tried— ISSUES — FRAMING 
ISSUES, 20 B. 753. 

Suit for — Of land on complete partition by 
Revenue Court— Mistakes or omissions, in 
orders regarding pcirtition proc#*edings held in 
R-v.mue Court— JURISDICTION OP CIVIL 
Courts, i O.C. 225. 

See JURISDICTION OF CIVIL COURTS. A.W. 
N. 1885, 332. A.W.N. 1881. 56. 

JURISDICTION OP Revenue Courts, 
102 P.R. 1887. 

Suit for, by a landlord when there is any 
outstanding term in a lease, whether maintain- 
able— See Landlord and Tenant— Mis- 
cellaneous. 5 M.L.T. 213=19 M.L.J. 347. 

Suit for possession by mukurari lessee — Part 
decree— Eviction— See Lease— MISCELLANE- 
OUS, 21 C. 1005. P.C. = 21 I.A. 118. 

See Limitation— Miscellaneous. 80 P. 

R- 1876. 

Suit for — Limitation— 5ee LIMITATION ACT 
1908, s. 20, 13 O.C. 179 = 7 Ind.Cas. 567. 

See LIMITATION ACT. 1908, arts. 11. 11 A. 
15, 27 C. 714. 

Dispossession under order passed by oflficer of 
Government— Suit lor possession — See LIMI- 
TATION ACT. 1908. arts. 12, 14. 11 B. 429. 

See Limitation Act, 1908, art. 14. 29 C 
367 = 6C.vV.N. 92. 

Suit for— Land sold during minority of 
plaintiS— See LIMITATION ACT, 1908. art. 44 
3C.VV.N. 278. 

Suit for— See LIMITATION ACT, 1908 
art. 44, 1 C P.L R. 75. 

And declaration of title, suit for— See LIMI- 
TATION ACT, 1908, art. 45, 6 C.L.R. 452. 

Mortgage by mother of minor — Suit by 
minor on attaining majority for — See LIMITA- 
TION ACT, 1908. art. 91, 107 P.L.R. 1904 = 23 
P.R. 1904. 

No prior suit for declaration that an alleged 
adoption is invalid— Suit for possession — Limi- 
tation— See Limitation act, 1908, art. ii8 
1912, 1 M.W.N. 77, P.C. 

See Limitation act, 1908, arts. 113, 144, 

6 A. 231 = A.W.N. 1884, 42. 

Suit for possession from dispossessed vendor 
that has subsequently recovered possession — 
5ee Limitation act, 1908, arcs. 136 and 144, 

12 0. 197. 

Suit for possession— LIMITATION ACT, 
1908. arc. 138. 12 B. 678. 

See Limitation act, 1908, arts. 138, 144, 
and B. 2, 18 B. 37. 

Suit by reversioner for possession — See LIMI- 
TATION ACT, 1908, art. 141, 9 C. 934, F.B.= 

13 O.L.R. 372. 


Possession —continued. 

6* — Suits for Possession — continued. 

Suit for, falling under art. 142. Limitation 
Act— Form of issue— 5ee LIMITATION ACT, 
1908, art 142. (1912), 1 M.W.N. 175. 

Suit for possession after foreclosure by mort* 
gaeee— Sec LIMITATION ACT. 1908, art. 144, 
6C. 564 = 7 C.L.R. 583. 

5ee Limitation ACT. 1908, arts. 144, 135, 
90 P.R. 1895, F.B. 

Jlalabar law — Nambudri illam — Suit by 
members for— 5ee MALABAR LAW— MISCEL- 
LANEOUS, 15 M. 6. 

First suit for mesne profits— Second suit 
for— See MORTGAGE— GENERAL, 5 B. 496. 

Suit for, conversion of. into one for redemp- 
tion— See Mortgage— General. 5 C.L.J. 

653. 

Possession, suit for — Plaintiff’s title — Onus of 
proof — See MORTGAGE— REDEMPTION, 9 
M L.T. 423. 

Penalty, condition in mortgage-deed 
amounting to— Hard and inadequate condition 
— Pecuniary compensation for breach of Contract 
Act. IX of 1872, s. 74-Act Vlof 1899— Pos- 
session, suit for— See MORTGAGE— REDEMP- 
TION. 6 O.C. 167. 

When suit for possession by mortgagor 
against mortgagee may be instituted— -See 

Mortgage— Redemption, iiC.P.L.B. 103. 

Suit for— See MORTGAGE— REDEMPTION, 

5 O.C. 148. 

See Mortgage— SALE of Mortgaged 
PROPERTY, 7 O.C. 243. 

Suit for possession — See MORTGAGE — 

Miscellaneous, 134 P.L.R. I90i, 20 P.R. 
1903. 

Suit for possession with alternative relief for 
rent — Misjoinder of parties and cause of action 

—Sec Multifariousness. 4 C. 949. 

Suit for specific performance and possession 
— Subsequent purchaser — Misjoinder — See 
MULTIFARIOUSNESS. 18 M. 415 =6 M.L.J. 
164. 

Specific Relief Act, 1877, s. 9 — Suit for posses- 
sion of exclusive right of fishing in creek — 
Right of fishing, whether immoveable property 
within 8. 9— See PARTIES TO SUITS -SUITS BY 

Representatives of class, 12 B. 221, 

Suit for— See PLEADINGS, 3 M.I.A, 278, 

6 O.C. 247. 

Suit for exclusive possession of land — Court 
competent on the evidence in such suit to give 
a decree for joint— See PRACTICE AND PRO- 
CEDURE, A.W.N. 1890, 166. 

Suit for exclusive possession — Power ofConrt 
to grant decree for joint possession — Circum- 
stances, under which such power will or will 
not be exercised — See PRACTICE AND PROCE- 
DURE, A.W.N. 1893, 196. 
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Possession — continued. 

6. — Suits for Possession — continued. 

Suit for possession— See PRINCIPAL AND 

Agent -AUTHORITY op agents, 3 B.L.R. 

A.C. 377. 

See KECEIVER, 5C.W.N. 27 

Sale of immoveable property by registered 
deed — Prior sale oi same property by unregister- 
ed deed — Suit for possession by purchaser under 
registered deed — Admissibility of admissions 
before Registration oflBc«»r to prove prior sale — 
See Registration act. 1908, s. 49, 7 M.H. 
C. 13. 

See Ben. Reo. Ill OF 1793, s. 14. B.L.R. 
Sup. Vol. 7. 

See Rent, suit for, 4 N.vv.P. 32. 

Suit for — Not barred by a previous suit by 
the same plaintiff for mesne profits— See Res 
-JUDICATA— AD.IUDICATIONS. 5 M.L.T. 220. 

Suit for declaration does not bar suit for — 
See Res judicata— Cause of action, 6 
lod. Cas. 696. 

Suit for permanent injunction— Second suit 
for possession birred — See RES JUDICATA— 

Cause of action, 8 Ind. Cas. 9. 

Mortgage money, suit for— Suit for — See 

Res judicata— Cause of action, 3 C.L R. 

895. 

Cause of action — Suit for me.sne profits — 
Former suit for possession - See RES JUDICATA 
“Cause of action, Marsb. 93 = 1 Hay 
161. 

Subsequent suit to redeem— See RES JUDI- 
CATA— CAUSE OF ACTION, 15 C. 800-16 I. A. 
106. P.C. 

See RES JUDic\TA— E stoppel »y judg- 
ment, Marsh. 485. 

Mutation of names —Whether evidence of — 

See Right OP occupancy— General. 9 lad. 
Cas 456. 

See Right of occupancy— Transfer of 
right, 5 O. C. 176. 

^ Suit for — Against trespasser — Proof of plain- 
tiff’s title — Possession good title againsc all but 
rightfulowoer— See Right OF SUIT— GENE- 
RAL. 9 O.C. 273. 

Exooution of a decree — Symbolical possession 
— Second suit for actual po-ssesaioo, maintun- 
ability of— See RIGHT OF SUIT— EXECUTION 
OF DECREE, 22 B. 667. 

See Right of suit— Possession, suit 
for, J6 N.W P. 137. 

Suit for — By purchaser against trespasser, 
whore vendor was out of— at the time of sale — 
Maintainability of suit— See RIGHT OF SUIT — 
Miscellaneous. 9 O.W.N. 477. P.C. =8 O.C. 
165 = 27 A. 271-32 I.A. 113-15 M.L.J. 197. 

Execution sale — Suit against auctioo-pur- 
obasor for possession by sotting aside sale — See 

Sale— Sale in execution of decree- 
setting ASIDE sale, 11 0. 362. 

0. VII— 100 


Possession —continued. 

6' — Suita for Possession — co7itinued. 

Suit for possession -Maintenance, defendant’s 
right to. out of tLe property — .See SET-OFF, 5 
C.W.N. 681, P.C. = 28 I.A. 190 = 23 A. 394. 

See Small Cause Court, Mofussil, 
Jurisdiction op— General. 3 M.H.c. 237. 

Possession, juridical, what is — S. 9 of Specific 
Relief Act. meaning of ‘’possession” m— 5ec 
Specific Relief act. 1877, ss. 8. 9, 3 s. L. 
R. 149 = 4 Ind. Cas. 359. 

Suit for, based on title— Title not proved 
— No decree for, can bo given — Plainiiff in 
continuous peaceful po.ssession— Effect — See 
SPECIFIC RELIEF ACT, 1877. ss. 8. 9, 7 Ind. 
Cas. 495 = 7 a.L.J. 1078. 

Suit for -Persons dispossessed whether must 
be co-plaintiffs — Act of — Nature of property — 
Grazing cattle wbetber an act of possession — 
Specific Relief act, 1877. s. 9, 13 Ind. 
Cas. 125. 

Suit on title — Dispossession within six 
months before suit— See SPECIFIC RELIEF 
ACT. 1877, s. 9. 4 A.L.J. 001 = A.W N. 1907, 
244. 

Suit for possession under will — Will found 
invalid— Suit for decl'traticn of reversionary 

heirship— Sre Specific Relief act, 1877, 
s. 42. Illustration ie), A.W.N, 1881, 93. 

Suit for mesne profits misappropriated — Suit 
for possession and profits subsequent not bar- 
rod— Sec SPLITTING UP CAUSE OF ACTION 
59 P.R. 1883. 

Suit for— Title, pritna facie evidence of— 
Possessory suits — Evidence Aot, s. 110— Sec 
Title, 5 C.L.R. 278. 

Suit for — Title-deeds in plaintiff’s name — 
Onus of proof — Title, 6 B.L.R. 144. 

Suit for possession-See Title, 3 B.L.R. 
A.C. 298=12 W.R. 175. 

Suit for partition and exclusive— Of specific 
moieties of property— VALUATION OF SUIT, 

4 M.L.J. 110. 

Suit for— Of grave — Permanent buildings on 
RTove—See VALUATION OFSUIT. A.W.N. 1886, 
106. 

See Valuation of suit, l P.R. 1891. 
66 P.R. 1892 

Possession — Joint Property — Suit by co- 
owner for exclusive — Practice — See VARIANCE 
beween pleading and proof, 20 B. 627. 

Suit for exclusive -Joint ownership proved 
but not exclusive title — Decree cannot be for 
ezolusive possession — See VARIANCE BE- 
TWEEN PLEADING AND PROOF, 20 B. 569 = 
P.J. 1895, 161. 

Suit ior—See VENDOR AND PURCHASER- 
PURCHASE MONEY AND OTHER PAYMENTS 
BY PURCHASER, Marsh. 494. 
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Possession — continued, 

— 6. — Suits for PossessioD— concZwded. 

Buyer entitled to enforce specific performance 
whether could be ejected from possession — See 

Vendor and purchaser — Vendor, 
Rights and liabilities of. le A. 34i, 
F.b. = a.W.N. I8y4, )0I. 

7 - Miscellaneous. 

( I )— Possession — Necessity of. in complete a 
sale. — Under tbe law current in Madras, pos- 
session IS not necessary to compleie a tale. 
VasUDEVA V. NaRaSaMMA, 5 M. 6. 

iV^Nvidence^ Possession-- Mutation in the 
lUveniui Records. — The mere act of mutation 
of names in the Revenue recoras is insufficient 
to prove by itself transfer of actual possession 
of the mutaied land, but it is some evidence of 
possei-sion. JAWAHIR v. JaIMAL SINGH, 
142 P.L R. 1901. 

(3j— iVoftctJ -possess\on--Registration.—ln the 

Bombay Presidency, possession h^s, in certain 
cases, lor the puiposesof notice, the same effect 
as registration KONDIBA v. NaNA, 5 Bom. 

L. R. 269 = 27 B. 408. 

{i)--Foujdari Court, effect of order of— Title 
of party in possession.— The effect of an order of 
the Foujdary Court, giving possession of real 
estate, is merely to prevent the occupation 
being disturbed by violence, and confers no 
right or tiile on the party put in possession. 

Kadjr Buksh Khan v. Mussumatain 
Fusseehoon Nissa, 5 M.I.A, 413 = 1 Suther 
241. 

(5)— Decrefaf order of possession — Supple- 
menting such order by giving wassilai.- A 
decretal order directed possession only. A 
single Judge was held not competent to make a 
supplemental order thereon giving Wassilat. 

Doorgapersaud Roy Chowdry v. Tara- 
PERSAUD ROY CHOWDRY. 4 W.R.P.C. 63 = 8 

M. I.A. 303 = 1 Suthep 427 = 1 Sar. 774. 

{&)— Conveyance by person not in possession. — 
Although a person may not have property in 
bis possession, he is nevertheless competent to 
convey it. GOWRl Koer v. AUDH KOER, 10 
C. 1087. [R., 3 O.C. 215.] 

(7) — Symbolical delivery of possession — Hlien 

effectual.— land is in the possession of 
tenants, a symbolical delivery of possession, by 
proclamation, of such land in execution of a 
decree, is as effectual to effect a transfer of 
possession as physical deliveiy. VENKATA- 
RAMANNA v. VlBAMJlA, 10 M. 17. [R.. 16 B. 

722, 21 B. 98.] 

(8) — Symbolical and momentary possession, as 
.saving limitation— Obstruction to possession of 
execution purchaser — Remedy — Limitaiicm Act, 
1871, art. 165 — 6'uif for possession by execution 
purchaser— Limitation Symbolical possession 
of a dwelling bouse or of a share therein (given 
by tbe Nazir of a Court by striking a bamboo 
into tbe ground) without actual possession 
would not save limitation. If the purchaser of 


Possess/oo— continued, 

7. — Miscellaneous — continued^ 

immoveable property at execution is obstructed 
in obtaining possession thereof, tbe executing 
Clourt could not summarily put him in posses- 
sion, if tbe application is made after thirty days 
from the date of the obstruction ; the pur- 
chaser’s remedy would bo by a civil suit, if not 
burred. [R., 11 B. 473 J A suit for posses- 
sion oy the purchaser of immoveable property, 
at an execution sale, who had taken no steps at 
the time to take possession of it. more than 12 
years thereafter, was held barred and neitberan 
interim symbolical po-session by the Court 
Nazir nor a subsequent momentary possession 
of an illegal and irregular kind by the inteiven- 
tion of the Nazir was held lo save limitation. 
Shoteenath MOOKERJEE V. Obhoy NUND 
Roy, 5 c. 331. 

i^) — Mortgage— Parties — Misjoinder — Sym- 
bolical possession — Livii- ation. — Plaintiffs were 
the representatives of one H in who.-e favour 
defendants 1 to 4, and one K, tho ancestor of 
defendants 8 to lO, bad executed a mortgage 
bond on the 4th of August 1882. Defendant 
I No. 16, was tbe mortgagee under a bond ex- 
ecuted by the same persons on the 3rd Juno 
1883, the money borrowed being partly em- 
ployed in discharging a prior bond dated 11th 
November 1878, executed by the same persons 
in favour of H. Defendants 17 and 18 were ibo 
assignees under another bond executed by K 
on the 22nd September 1882. A decree was 
obtained on the first bond (1678) on the Slat 
October 1881. The decree on the plaintiff’s 
bond was obtained on the 31st July 1883. 
Defendant No. 16 obtained a decree on bis 
bond on tbe 19th February 1891. Defendants 
25, 33 and another person R were the purchasers 
at the sale held in execution of tbe decree on 
tbe fourth bond and they obtained tbe sale 
certificate on the 13ih February 1894. Plain- 
tiffs purchased the mortgaged properties at tbe 
sale held in execution of their decree, on the 
2Dd June 1884, and they took symbolical pos-^ 
session cn the 16th October 1884. Dt^fendant 
No. 16 purchased tbe property in execution 
of his decree on the 29th February 1892. Now, 
the plaintiffs brought tbe present suit for pos- 
session or, in the alternative, for possession 
after giving tbe defendants an opportunity 
oi redeeming the property. Held: — (a) that 
r.he decree got by the plaintiffs on tbe Slat 
July 1883 and their subsequent purchase could 
not affect the defendants, but tbe fact of their 
omitting to make them parties did not extin- 
guish their right and that, therefore, tbe 
plaintiffs were entitled to possession subject 
to the defendant’s rights of redemption 
(6) that the symbolical possession obtained by 
tbe plaintiffs was effective as against the mort- 
gagor, and that the suit was within time as 
possession was obtained within 12 years prior 
to the institution of tbe sui^, and as the pur- 
chasers in execution of the decrees of defendant 
No. 16 and of the decree obtained on the fourth 
bond did not obtain possession till 1892 and 
1894 ; (c) that the fact that the plaintiffs wer& 
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Possession— continued . 

7. — Miscellaneous — coyitinued. 

patties tbo suits brought upon the bonds of 
September 1882 and June 1883 did uotr deprive 
the plainiifis of tbeir right to po^&essiou, as 
they were 8ued as subaequeut instead of prior 
mortgagees and were called on to redeem iLat 
which they were not bouiia to do ; td) that 
there was no misjoinder ol causes cf action as 
the plaintiff’s cause of action was one, and their 
ngbi of possession rested on ihtir purchase of 
the property ana tbeir Uispoesession, though the 
defendants might have uificreht titles to the 
portions occupied by ibim; (?) that the suit 
was not bad in not making R a party, as the 
karia of the joint famny to wbich he belonged 
was made a pxrty. MussaMAT DHAPI v. 
Bauham Deo TERSHAD. 4 C.W.N. 237. IR., 

1 C.LJ. 337 ; D., 7 C L J. 640.] 

(10) — Termination of possession — Aavtrse 
possession— Trespasser— Vis ivn jot— Cotistruc- 
live possesiion — Rxghljul owner— Lanalord and 
tenant — Tenant claiming adversely to the land- 
lord.— Tho possession ol a tenant is iu law the 
pussesBioD oi the landlord or superior proprietor 
and it makes no diffeicnco wbeiher tbe icnant 
is one who claims adversely to bis landlord or 
not. In oruer to sustain a claim to land by 
limitation under tho Indian Limiiat ou Act 
(XV of 1877j there must Le actual possession 
of a person claiming as of right by himself or 
by persons deriving title irom him. If tbo 
possession comes to an end by tis major (e.O-, 
submergence of tbc land; the constructive pcs* i 
session of tbe lands rests not with the trespasser 
but with the tiue owners. If a poison enters 
upon the land cl another and hoias possession 
lor a time and then without baNiug acquired 
title under tbe statute of limitation abandons 
posbtbsion, iho rightful owner, on the abandon- 
ment, is in tbo same position in all respects 
as be was before tbe iiitrusion took place. 
Dispossession by vis major Las tbc same efiect 
as voluntary abandonment. SECRETARY OF 

State v. Krishna Moni, 4 Bom. L R. 537, 
P. C =29 C. 518 = 6 C. W. N. 617 = 29 I. A. 
104 = 8 Sar. 269. [E., 26 W. 410. 97 R. R. 

1902 = 121 P.L.R. 1902 ; i?.. 27 B- 43 = 4 Bom. 

L R. 721, 31 C. 397. 9 C.W.N. 1061, 18 
P.L.R. 1904, 9 C.W.N. 111. 2 C.L.J. 1, 

3 C.L.J. 316. 28 A. 760 = A.W.N. 1906. 234 = 

3 A.L J. 667, 34 C. 753 = 5 C.L.J. 683 = 12 C. 
W.N. 198, 36 C. 120 = 8 C.L J. 245=12 C.W. 
N. 16, 7 C.LJ. 414=12 C.W.N. 273 = 3 M. 
L.T. 212, 12 O.C. 45, 12 O. C. 58.] 

{1\)— Person dispossessedof j^t^erty disputing 
right of decree-holder to be put into possession, 
Swrf by — Bona fido possessiort of person dispos- 
sessed — Civii Proceaure Code, s. 382 — Muafidar 
of resumable grant, Status of — Impleading of 
muafidar *s mortgagees in suit between grantor 
and grantee — Oudh Land Revenue Act, J87(3 — 
Dispossession of grantee's mortgage in execution 
of decree attained by grantor against grantee . — 
The defendants Nos. 2 to 5 were proprietors of 
the village in which the land in suit lay. Tbe 
land t/as held by N under a muafi grant frem 


Possession— continued. 

^—7.— Miscellaneous - continued- 

the former proprietrr. In 1873, she mortgaged 
tbe land to ihe plaintifl with possession. Alter 
her death, defendants Kos. 2 to 5 obtained 
against her heir, defendant No. 1, a declaiaiion 
that the gi ant was liable to ret^umpiiou. At 
tbe time of applying lor tbe oeclaiuticn they 
were aware thaL the plaintifl was in p( s^ession 
under a inorigage from N. Havirjg obtained 
tbe declataiKn, they suea the defendant No. 1 
alone for possession and obtained the dtcree 
in exi enuon of which the plaintiff was dispos- 
sessed. The plaintiff brought a suit against 
tbe defendants under the last clause of s. 3‘J2, 
Civ. Pro. Code, which was dismisstd. Held 
that, in a suit under H. 332, Civ. Pro. Code, 
ihe plaiiitiff must prove that be is entitled to 
possession, ihai is, ihatbowas entitled to re- 
tain possession when he was dispossessed and 
not merely that bo was 6o)irt fide in possession 
and was not a party to the decree Under tbe 
I revisions ( f the Land Revenue Act of 1876, a 
rnuofmar tbe grant to whom was resumable 
in whole or iu part, held no proprietary right 
in the land. He had no permanent interest 
which he could assign. So far as tbo grant was 
resumable in part, bis possession was analo- 
gous 10 that ol a tenant who wus not liable to 
ejectment at will but whose rent might be 
enhanced at any moment at the will of the 
landlord, and, so far as ibe grant was resum* 
able in whole, his possession was analogous to 
that of a tenant-at-will liable to ejectment at 
any timo at the will of thu landioid. Tbo pro- 
cedure prescribed by tbc Land Revenue Act, 
1876, did not require an applicant to implead 
tenants or mortgagees of tbo muafidar. Held, 
tbeiefore, that a tenant or mortgagee of a 
rnaufidar could i ot claim to retain the land 
after tbe grant bad been declared lo bo resuma- 
ble in proceedings fairly conduct! d between 
the giantor and the grantee. Held, further, 
that tho plaintiff, not being a party to the 
decree for possession passed against defendant 
No. 1, should not have been dispossessed in ex- 
ecution. but. having been dispossessed, he had tn 
prove bia right to a decree for posstssion ; and 
tbe defendants Nos. 2 to 5 having proved a 
superior light lo the possession cf iho property, 
bis suit was properly dismissed. GayA PRA- 
SAD v. N. Tasadduk Husain, 6 0. c. 110. 

(12)— Possession o/ shamilat fond ond demolia- 
lion of cons/rncftot( thereon blocking a road. 
Suit against co sharers jor - Decree for y'oinf 
possession when no such relief is prayed for. In- 
terference of Court in Second Appeal with — 
Blocking a road. Remedy of co sharers against 
other CO sharers for . — Tho plaintiff sued some 
of bis co-sharera for poesessic n of a piece of 
shamilat land and (or demolition of a chaupal 
erected thereon by them. Tbe remaining co- 
sbarers were also added as defendants by tbe 
first Court. The plaintiff's case was that the 
original defendants bad blocked up a road used 
lor carts and fcot passengers by erection com- 
plained of and had thereby put the plaintiff to 
iDConvenienco. Tbe Court passed a decree in 
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/^ossess/on— continued, 

7.— MiBcellaneous— con^tntted. 

fnvouf of the plaintiff foe possesaion jointly 
with the added defendants On the contention 
that the plaintiff having clainjed exclusive pos* 
8es->i>n was not entitled to a decree for joint 
possession, it was held that, even if be had 
ffone so, the Court should not, on that ground 
interfere in second appeal with the decree for 
joint possession, if on other grounds, the plain- 
tiff was found to be entitled to such possession. 
On the finding that the road had been mocked 
to some ex-.^*nc. it was /leW th*c the plaintiff 
was entitled to the relief prayed for as the 
damage could not be remedied by a partition 
Kallu V. Gaya Den. 7 O.C. 362, (lO A. 493. 
D., 10 A. 553, R.) 

(13)— Fosfile seizure edurmg ivar^Posssession 
— Title Evidence -Restoration of possession. — 
The plaintiff claimed from the Government 
certain marble, forming a part of tomb, 
formerly within a private court yard and built by 
one of the plaintiff’s ancestors. It was contended 
that the house, court-yard, tomb and all other 
immoveable property appertaining thereto were 
taken into Government’s possession by way of 
hostile seizure at the captuie of Delhi and stood 
upon the ground occupied for military purposes; 
the tomb only remaining undisturbed for the 
reason that the British Government never de- 
stroyed such monuments except when it was 
actually necessary to do so. In 18GG. the Gov- 
ernment sanctioned plaintiff’s repairing the 
tomb, and also in 1869 paid a purchiser from 
the plaintiff the value of certain marble then 
taken away. Held that the permission to re- 
pair the tomb undoubtedly given by the defend- 
ant to the plaintiff and the permission to burn a 
light there and take general charge of the tomb 
proved nothing by way of restoration of posses- 
sion amounting to re-delivery of an unqualified 
right of property. Toere was no evidence of 
intention to restore while the fact of original 
seizure was undoubted, though slight evidence 
was sufl&oient to show restoration of private 
property in immoveables. Plaintiff's suit must 
therefore be uismissed ; but if there bad been 
any removal of tue mirble by the Government 
or any diversion of the building from Che pur- 
poses which had bten recognized by the Govern- 
ment since the seizure in 1857 (the purposes 
of a tomb) the plaintiff might have been in a 
position to apply for an injunction, as the Gov- 
ernment, by its own act in derogation of the 
absolute title it acquired by the hostile seizure, 
treated the place as a tomb of which it permit- 
ted the plaintiff to take possession, and tbat act 
of admission might prevent the Government 
from insisting upon the absolute property in it, 
MUSSUMAT IKKAMUL NiSSA V. THE SECBE- 
TARY OF STATE FOR INDIA IN COUNCIL, 14 

PR. 1872. 

(14) — Bill of sale by trader subsequently 
become insolvent — Assignments of assets to be 
acquired tn future— Conveyance of chattels by 
trader to creditor — Non-delivery of possession, 
how far evidence of /rand.— The Punjab Bank, 


Possess/o/ 2 — continued, 

7. — lAisoeWAueoas—continuedt 

one of the creditors of the insolvent R, claimed 
a lieu in preference to all ocher creditors, 
under a bill of sale executed by R before be 
become insolvent, over the effects therein des- 
cribed. The transfer being impeached by the 
general creditors, the question arose whether it 
was a fraudulent transier within the meaning of 
s. 26 of Act IV of 1872. The bill of sate was 
urged by the creditors to be void by reason of 
its professing to pass afier-acquired propeity, 
but it was held tbat it could not become entirely 
void merely because of its purporting to assign 
after-acquired property. The principal point 
urged, however, was that the bill of sale was 
an act of bankruptcy, and fraudulent and void 
against the creditors because it was an assign- 
ment of the whole of the debtor’s property, or 
of the whole without any sub-staotial exception 
for an antecedent debt, the effect being 
necessarily todefcit and delay creditors. On 
the point which thus arose, viz., whether the 
bill of sale assigned the whole of the debtor’s 
property, or the whole without any subitantial 
exception, the Chief Court was of opinion that, 
on the lace of it tne bill did not purport to be a 
bill of the debtor’s whole property. As to 
whether any distinction should be made between 
the property acquired subsequently to the date 
of the bill of sale and the property previously 
acquired, it was held that a valid assignment 
can be made of mtura property as well, 
according to the English rule of equity, which 
the ludtan Courts are to apply in preference to 
the rule of the Common Law. Held also tbat 
the deei of assignment was not void as being a 
fraudulent transfer of property, on the mere 
ground of non-transfer of possession. In an ab- 
solute grant or conveyance of personal chattels 
by a trader to a creditor, non-deliver; of 
posj essioo may be strong but not conclusive 
evidence of fraud. In the present case, the 
deed was o'^r. iu effect an absolute assignment ; 
it was iu effect a mortgage, and the power to 
sell or toeuter and sell, respectively, contained 
in it, was not in take effect except on default 
in payment on the due date of the bond, that is, 
two years alter the date of the bill of sale, a period 
which had not elapsed when the grantor became 
insolvent. THE OFFICIAL LIQUIDATOR. 
PUNJAB Bank, limited v. Richard 
Richardson, 162 p.r. i879. 

(15i — Jurisdiction — Issues— Suit for posses- 
sion. — A snit for rent having been brought in 
the Beerbboom Gollectorate and decreed, the 
case was referred in execution to the Collector 
of Burdwan within whose jurisdiction the pro- 
perty lay. The tenure was sold by the Deputy 
Collector of the latter district, aud purchased 
by the decree-holder. Appeals were made to 
the Collecror and the Commissioner by the 
judgment-debtor, and were rejected by both 
officers. The judgment-debtor then brought a 
suit for possession in the Civil Court and 
obtained a decree reversing the sale on the 
ground that the decree for rent had been made 
by a Collector who bad not jurisdiction. Held 
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Possession — continued . 

7. — Miscellaneous— con^inu^ci, 

that after all that had passed, it was too late 
to raise the question of jurisdiction. OOMA 
SOONDUREE DOSSEE v. BEPIN BEHAREE 

Roy, 13 W.R. 292. 

(16)— .^lc^ Yin of 1869, ss. 247, 269 — Posses- 
sion.— An application under a. 246 of Act VIII 
of 1859| having been disallowed on the ground 
of unnecessary and improper delay, the attach- 
ed property was sold ; but in the attempt to 
take possession, the purchaser was obstructed 
by the applicant who alleged himself to be in 
possession. The Court made an investigation 
under s. 269, and determined that as appli- 
cant’s claim had been disallowed under s. 246. 
he had no right to remain in possession, Beld 
that this order was judicious and proper. In 
the matter of Banee Madhud Roy. 13 W.R. 
431. 

Suit by assignee from auction-purchaser of 
permanent tenure to recover from landlord, 
whether a suit for possession — Whether special 
limitation provided in s. 42 of the Chotanagpur 
Landlord and Tenant Act applicrvble to case. 
See Ben. Act I of 1879, ss. 37 and 42. 12 
C.W.N. 617 = 7 O.L.J. 560. 

Registration of names, if constitute — 
Possession follows title, rule of, when applic- 
able— Possession. delivery of. eSect of — See 
Ben. act Xl OF 1859. ss. 27, 28. 29. 37, 6 
O.L.J. 472. 

Purchaser at Revenue sale of a share of 
an estate — Right to recover possession from 
person who has acquired a title bv adverse 
possession previous to default— BEN. ACT 
XI OF 1859 s. 54, 12 C.W.N. 528. 

Meaning of, in s. 55. Land Registration 
Act— See Ben. act VII of 1876. .s. 55, 12 
C.W.N. 16 = 35 C. 120 = 8 C.L.J. 245. 

Suit lor, of land — Valuation of suit to be 
based upon pUintilT's case only — SeePUN. 
Act XVIII of 1884, s. 40 (1‘, 199 L.U.P. 1903. 

Title agaiost wrong doer — Plea of jus 
tertii — Purchase from ostensible owner — Trans- 
fer of Property Act, s. 41— See ADMINISTRA- 
TOR, 1 Ind. Cas. 525. 

Attachment and sale of property in execution 
— Suit by claimant in — to establish title — See 

Burden of proof— Possession and proof 

OF TITLE, 6 B. 215, F.B. 

Application for delivery of, not a step-in aid 
of execution -See Civ. PRO CODE, 1908, s. 47, 
0. XXI, rr. 95. 96, 6 A.L.J. 71. F.B. =5 M. 
L.T. 185 = 31 A. 82=1 Ind. Cas. 416. 

PlainiiQ prima facie entitled to — Onus of 
proving that case falls under s. 43, Civ. Pro. 
Code (1882) — Effect of plaintiQ’s non-posses- 
sion at time of prior suit — See OlV. PRO. 
Code, 1908, O. II, r. 2, 2 Ind. Cas. 115. 

Declaration of right — Title not proved — 
Maintainability of suit ou the streuKtn ui pos- 
aesBsion — Trespasser — See DECLARATORY 

decree, suit for— General, a. W.N. 1887, 
55. 


Possessfo/i— concluded. 

7.— Miscellaneous- conc/wded. 

Claim for goods in — of third 'parties — See 

Decree— Decree, form of, 22 M. 478.8 

Cause of action being dispossession— PJainl.fi 
bcund to prove posi^ession and disposees?ion 
within twelve years — See EJECTMENT— Suit 
FOR, 14 Bur. L.R. 166. 

See Evidence act. s. ho. i B. 9i. 

Suit for joint khas possession, if and when 
lies— See JOINT KHAS POSSESSION, 10 C L.J. 
103 = 3 Ind. Cas. 399. 

Is good title against trespasser defendant, 
though lease in pUintifl’s favour is inadmis- 
sible— See Lease - General. 2 Ind. Cas. 
202 = 14 C.W.N. 141. 

Creation of lien — Apreement for specific 
appropriation— See LlEN, 2 Hyde 267. 

Right of person in possession to application 
of specific period of limitation — See LIMITA- 
TION ACT. 1908, s. 23. art. 120, 69 P.R. 1909 = 
103 P.W.R. 1909=2 Ind. Cas. 981. 

Property iu possession of tenant, whether 
capable of physical possession - See LIMITA- 
TION ACT. 1908. art. 10. 63 P.L.R. 1908, F.B. 

= 1 P.W.K. 1903 = 49 P.W.R. 1908. 

Suit for declaration of— by a person in poses- 
sioi), maintainability of — See LIMITATION 
ACT. 1903, art. 120. 61 P.R 1908= 108 P.VV R. 
1908. 

And disposso.«sion — Limitation — What 
amounts to dispossession — See LIMITATION 
ACT, 1908. arts. 142, 144, 2 Ind. Cas. 381. 

Whether validates hiba bil viushaa (Gift of 
undivided joint property! under Mahomedan 
Law — See Mahomedan LAW— GIFT, A. W.N. 
1903, 104 = 30 A. 250=5 A.L.J. 666. 

Decree for foreclosure — Delivery of possession 
for non-payment within lime — No formal 
decree or order passed — Validity of delivery of 
possession — See MORTGAGE — FORECLO- 
SURE. 12 C. P.L.R. J03. 

Partition — Mode of partition — Possession, 
how far to he respected — See PARTITION — 
General. 2 P.W.R. 1908, Rev. 

Whether and bow far — affects the question 
of priority between registered deeds — See 
Registration act, 1908, s. 47. 29 B. 42. 

First plaint alleging interference with — 
Second plaint alleging dispossession — Cause of 
action different- See Res JUDICATA— CAUSE 
OF ACTION, 4 Ind. Cas. 97 = 6 M.L.T. 376. 

Legal possession, termination of— See RES 

JUDICATA — Miscellaneous, lo C.L.J. 

527 = 4 Ind. Cas. 442. 

Claim for two plots as ancestral Jammai 
lands— Claim for one plot admitted— Proof of 
—as to second plot — See Title, 10 C.L R. 99. 

Suit to eject trustee— Possession — Valuation 
for jurisdiction— Specific Relief Act, s. 42 — 

See Valuation op suit, 8 M. 616. 
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Possessory Title. 

P'''PseFsory title, su»t for partition can lie on 
— Po^^ession of co- widows of husbands property 

—See Hindu Law— Partition, 12 A. 51 = 16 
I. A. 186, P.C. 

Post. 

This circular in suoersessinn of the Circular 
Order, dated 2nd May 1870. directs 'hat all 
records of cases sent to the Court be 

transmitted by Banghy Post prepaid, instead of 
bv Letter Post. Civ. Cir No. 33. dated 23rd 
November 1870. 14 W R. Civ. Cir 43. 

This circular cancels Circular No. 7, dated 
22od March 1871. and restores Circular No. 1, 
dated 4lh January 1871, regarding the trans- 
mission of records by the po>t. Civ. Cir, Nc. 
16. dated 22nd May 1871. 16 W.R. Civ Cir. 1. 

Tender of patta by — See Mad. ACT Vlll OF 
1865. 8.9, 13 M. 42. 

Presentation of plaint— Plaint sent by post. 
—5ee Mad. ACT VIII OF 1865, s. 51,’ 8 M. 
411. 

See U.P. ACT XV OF 1873, s. 43, 4 A. 102. 

Applications sent by— Se«> CiV. Pro. CODE, 
1908, O. Ill, r. 1, L B.R. 1872-1892, 504. 

See Court Fees act, 1870, s. 28. 38 P.R. 
1900. 

Transmission of copies by post — See LIMITA- 
TION ACT, 1908, s. 12. 14 C P.L.R. 40. 

Petition sent by post — Not a substitute for 
a plaint— See PLAINT— GENERAD. 6 M.H C. 
136. 

Service of summons— by Foreign territory — 
See Summons, 2 B.L.R. a.C. 59 = 10 W.R. 
349. 

See SUMMONS. 1 CAV.N. 56. 18 B. 606. 

Service of notice through post by registered 
letter, whether sufficient— See TRANSFER OP 

Property act, i882. b. 1O6, 28 C. 118 = 4 

C.W.N. 790. 

PostaKe. 

This circular encloses circular from the 
Poi^t-Masler-General regarding postage on 
parcels. Civ. Cir. No. 7, dated 22ad March 
1871, IS W R. Civ. Cir. 12 

The circular gives a Revised list of Public 
Offices with which the Post Office will keep 
aecoupts of postage i&c., Cir. No. 30, dated 
the 11th August 1886, 6 W.R. Civ. Cir. Order, 
p. 5. 

This circular requires enfacement of certi6- 
cate on bills debitable to the Wards* Rate 
Fund, where the bills include charges for post- 
age, <&c. Rev. Cir No. 9. 20 W.R. Rev. Cir., 
p. 14. 

This circular deals with Prepayment of Offi- 
cial Covers by Service Postage Stamps. Civ. 
CIr.No. 3, dated 10th January 1872, 17. W.R. 
H.C. Bui. and Order, 1. 


^ostsL^Q— concluded. 

This circular deals with instructions relative 
to the distribution, between Government and 
the parties to suits, of the charge for postage 
incurred in (certain ca^es. Civ. Cip. No. 10, 
dated 28th March 1872. 17 W. R. H. C. Rul. 
aud Order 10. 

Postage Stamps. 

This circular circulates Financial Depart- 
ment Ordp»- No. 661. dated 29th January 1874. 
allowing officers to charge in the a'^counts the 
value of service postage stamps, iltbs to the 
Revenue, and ^th to the Judicial Departments 
Rev. Cir. No. 5, 21 W. R. Rev. Cir , p. 8. 

This circul-ir makes certain alterations in 
8 . 5, Ch. XXI. of Board Rules, regarding the 
custody, (fcc . of Postage Stamp Labels. Rev. 
Cir. No. 2. 20 W.R. Rev. Cir. p. 4. 

Document stamped with— Instead of receipt 
stamp — Stamp of improper description, mean- 
ing of— See Stamp act. 1899. s. 37, sch. I, 
art. 1. 23 A. 213. F. B. = A.W.N. 1901, 54. 

Post diem Interest. 

5ee— I nterest. 

Mortgage— Covenant by mortgagor to pay 
within stipulated period — Post diem interest — 

5ee Mortgage -Miscellaneous, 1 C.W.N. 
52. P.C. = 19 A. 39 = 23 I. A. 138. 

Posthumous Chela. 

Inheritance — Appointment by widow of 
Goshain— See Hindu LAW— INHERITANCE, 3 
A L J. 717 = A.W.N. 1906. 289 = 29 A. 109. 

Posthumous Child. 

5ee Evidence act, 1872, s 112, 29 C. ill, 
P.C. = 29I.A. 17=6 C.W.N. 146 = 4 Bom. L. 

R. 243 = 8 Sar. 186. 

Pasthumous Son. 

Rights of, not alterable by will in favour of 
adoDted son — See HINDU Law — ADOPTION. 

12 B. 105. 

Revocation of Hindu Will by birth of— See 
HINDU Law— Will, 17 M.L.J. 269=30 M. 

369 = 2 M L.T. 242. 

Effect of birth of, 00 Hindu’s will — See 

Hindu Law— Will, 16 M L.J. 491. 

Post Office. 

See ACT XIV OF 1866. 

See ACT VI OF 1898. 

(1) — Agent of the addressee — Accordiogto Eng- 
lish Law, the Post Office holds every letter 
that is once posted as agent of the addressee, 
and therefore where delivery of a thing is 
requisite to pass the property, it is generally 
sufficient to deliver it for transmission by the 

Post Office. Narasimulu V. Adippa, 18 M. 

242. 
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Post Office — concluded. 

(2) — Indian Gcv^nunent^ Liability for things 
entrusted to Post ojjic^ jor coHi>t;_vunce. — Tbe 
Governinentt is cot respoQ‘*ibl 0 for atiy loss or 
daoiage which may occur in respect to anything 
entrusted to the l^jst Ollic; f'c conveyance. 
WINTER V. Way, 1 MH.C. 200 

This circulir draws attention to the new 
Post Office ru.es generally, and specially to the 
rules regarding parcels sent bv iiaoghy parcel 
post. Civ Cir. No 8, dated 2nd May 1870. 
13 W R Civ. Cir. 15 

* Attachment of letters in Post Office— Sre 

attachment — Subjects of attach.ment, 

13 M. ‘24‘2. 

See Instalment decree, 24 A. 85 = A.W. 
N. 190 1. 1G8. 

Payment required to be made into Court 
within particular tune — Money paid into — 
Within hut received in Court beyond time, not 
a good payment— See X^AY.MENT INTO COURT, 
22 B. 415. 

Postponement 
See ADJOURNMENT. 

Exaoubion sale, uostponement of — See SALE 

—Sale in execution of decree— Mis- 
cellaneous. 3C. 542=1 C L.H. 349. 

Postponement Petition. 

See Adjournment. 

Swif — Petition for postponement, — Where 
parties put in a postpooe-peution alter decree, 
which made the uinouiit ndjudgf'd by the 
decree, payable in losialiiients, and the process 
of rxecuiion to issue in case of default, and no 
intention existed between them to create new 
rights enforciblo by suit in supersession of 
those ujidtr tuo decree, a suit on the postponn- 
petition is not maintainable. DARBHA Ven- 
kamma V. Kama Subbarayadu, l M 337, 

F B, [F., 4 A. 210 ] 

Pottah. 

(U — Pottah, what is. —The pottah granted 
3y the Collector is not a muniment of title, 
but only an evidence of bolding, accordiog to 
a local and fincal regulation. FREEMAN v. 
PAIRLIE, 1 M.I.A. 303. 

(2) — Patla — Court of Wards. — A pAit.a 
granted by the Court of Wards without any 
term of years must hocoiisidored as nos extend- 
ing over ten years after which, on the lessee’s 
refusal to make a fresh ssttlemeot, the Collector 
may settle with other parties Mahomed 

Rajah v. the Collector of ohitta- 
OONQ, 6 B.L R. App, 117 = 13 W.R. 116. 

(3) — Patta — Lease — Registtation Acts. — 
Looking to the language of the Registration 
Act, the lorm “patta” appears to be included 
in the term ** lease.” A lease for a term, not 
exceeding five years at a rent reserved not 
exceeding s. 60, is exempted by the Local 
Government from Begistration. VENKATA- 
CHELLAM CHETTI v. AUDIAN, 3 M. 358. 
[R., 9 C.P.L.R. 88.] 


Pottah — continued. 

(4)— 06/ecf of patta.— The object of the 
Lc^islRturo in compelling the delivery nod 
acceptance of pittas was to secure to the 
teoant precise information of bis liability, and 
to the Courts a fairly certain record of the 
obligation of the parries. VENKATAGOPAL v 
Rangappa, 7 M. 365 

Unreasonable stipulations in patta.— 
Stipulations in a patta r. qmnng a raiv^t not 
10 reap his rr >p without th- previous permis- 
sion of the Zeniindsr. and making bi.s bolding 
liable to forfeiture and extra assessment if ho 
should, without permission, cultivafe dry land 
as .wet land, are unreasonahlo and cannot be 
enforced. APPA Rau v. RatNAM, 13 M 249 
[R., 2 M.L.J. 292]. 

(6)— Join/ lease — Pottah— Condition that 
lessor should not alienate during term of lease 
-Where the terms of a pottah are such as to 
preclude the grantor from alienating or leasing 
the property to any other party during the 
term of the lease without giving the lessees 
under pottah i be first refusal, these restrictions 
upon the malik’s right, though unusual, are 
binding upon him. As long as the co-lessees are 
willing and able to pay the rent of the lease, 
the malik is not entitled, under the terms of 
the pHtah, to alienate or to lease the disputed 
right, either as a whole or in p.irt to any 
other party. MOHIMA CHUNDER SEIN v 

PITAMBUR SHAHA. 9 W R. 147. 

{I)— Pottah being koorfa pottah containing 
no term, not sufficient ground fur rejection. 
—The ground Hood which the first appellate 
Court rejected the pottah of the plaintiff in 
this suit, vie,, that it was a koorfa pottah and 
contained no term, was held by the High 
Court to be no sufficient ground f..r its rejec- 
tion. Pottahs are given in all ferras, ^nd it is 
impo-sible for any Judge to state that a pot- 

tab was not givso as alleged, bec.iusa it is in a 
particular form. GOOROO Doss SHOOK v 
DIOAMBUR CHATTERJEE. 4 W.R. 78. 

(8 —Party in possession of Government lands 
whether entitled as of right to vottah from 
Go/fec/or.— There IS no law which obliges a 
Collector to gr,int a pottah in respect of Gov- 
eminent lattds, under alt circumst-tucefi what- 
ever. to the party in possession. SHEIKH 
HAZAHI V. KhaNOO MIRDA, 4 W.R 52. 

(9) — Right toenforce— Regular suit.— A suit to 
enforce the Hcceptanco of a patta is maintain- 
able on the regular side. Karim v. Mahammad 
KadAR, 2M. 89. 17 M.H.C. 312. R.) \F IS 
M.361; 14 M. 441; D., 12 M. >3l.J ' ^ 

[XO)— Suit for possession on o forged pottah— 
Dtsmisinl— Lower Appellate Court, duty of.— 
Where the plaintiff sues for possession relying 
on a patta which was found by the first Court 
to be a forged one, held, that the lower appel- 
late Court must decide whether plaintiff has 
sued on a forged patta and try the issue decided 
by the Court below and raised on thepleadincs. 

Kemal kishen V. achaiper Roy W r 

1884, Act. X RUI..65. ’ 
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(11) — Suit to obtain a perpetual patta — Juris- 
diciicni. — No action for obtaining a perpetual 
patta. could be tried under Act X of 1869. 
KOYLASH CHANDER V, KOYLASH CHANDER 
Sein, W.R. 1864. Act X Rul., 94. [D., 11 
W.R. 541.] 

(12) — Swif for posssession — Proof of posses- 
sion^Mere production of potiah.— Where the 
plaintiff sues to recover possession on the 
ground that he had taken possession of the 
land under his pottah and had been dispossessed 
by the defendant, the mere production of the 
pottah without proof of possession under it, 
cannot avail tbe plaintiff. Shaikh Luckhee 
V. ShaikBarur. 5 W.R. 213. 

(13) — Swif to obtam patta — Evidence. — Plain- 
tiff, in a suit to obtain patta. must adduce 
proof that he holds the lands for which he ap- 
plies for a patta. NUNDEE DASS v. SHAH 

Baboo Tewaree Lall. W.R. 1864. Act X 
Rul., 75. 

(14) — Granf of patta— Effect of reversal. — 
The grant of a patta must, as long as an appeal 
against the decision of the Collector remains 
possible, be held to be conditional and subject 
to the result of the appeal. TiruMALASWaMI 
AYYANGAR V Tirumalai Goundan, 19 M 
324. [fi., 29 M. 46l = lM.L.T. 278.] 

(15) — of rent-Future contingency . — 
It is not irregular to define in a patta the terms 
of the tenancy with reference to a possible 
contingency which may arise in the course of 
the fasli for which the patta is tendered. 

Sattapi’a Pillai V. Raman Chetty, i7M.1. 
[F., 12 M.L.J. 22; Appr., 27 M. 332= 13 M.L. 

J. 429.] 

{IQ)— Persons holding patta for tree on land, 
whether entitled to p<xtta jor the land itself’. 
^Eeld Subramania Ayyar, J dissenting) , that 
the mere fact that certain persons have been 
granted tree pattas in respect of the trees 
growing on Governmeut waste land does not 
entitle them to claim, as of right, in a Civil 
Court, to be granted a land patta fcr the 
land on which the trees stand. Held 
per Subramania Ayyar, J,, that land on 
which a man plants a palmyra tope is in hi.s 
e.xclusive occupancy and possession as a raiyat 
of Government, subject to the liability to pav 
any assessment or assessments which the 
Government may, from time to time, be 
entitled to impose, and subject also to all other 
lawful incidents attaching to a bolding of such 
description. THEIVU PANDITHAN v SECRE- 
TARY OF STATE FOR INDIA, 21 M. 433. F.B. 

(17) — Pottahs — Attestation or registry not 
necessary — Decision of Appellate Court on pre- 
liminary point — Evidence on all issue on 
record — Appellate Court not competent to 
remand, — It is not usual to have subscribing 
witnesses to pottahs nor to register such docu- 
ments. In this case, all the evidence which 
the parties wished to adduce had been taken 
and was before the lower appellate Court. But 
that Court, having decided on one of the issues 


^oitSkh— continued. 

relating to the genuineness of a pottah, reman- 
ded the case to first Court for the determina- 
tion of the other issues. Held that the decision 
of the lower Court, although it happened to be 
of one preliminary point, did not exclude evi- 
dence of facts on the other issues raised in tbe 
case. Having reference to ss. 351, 352 and 353 
of the Civ. Pro. Code, tbe Judges had no autho- 
rity to remand the case for re-trial, but should 
have tried it himself. Ram Joy SEIN v. 
NuNDO Moyee DebIA, 10 W.R. 374. 

(18)— Suif for ejectment on failure to take 
pottah — Plea of refusal to give pottah — Tenant- 
not hound to take the initiative — Duly of land- 
lord to himself make a positive tender of pottah, 
—This was a suit instituted for ejectment and 
mesne profits. On arrangement between the 
parties, the defendant-respondent was allowed 
to continue in possession of certain lands till a 
particular period when he was to relinquish all 
of those fit for indigo cultivation ; these lands, 
the defendant was to keep on paying rent to, 
and taking a poffa/i from, the proprietor, i.e., 
the plaintiff-appellant. The latter alleged that 
the former did not take pottah. The former 
retorted that no pottih was ever offered to him, 
but. on tbe contrary, pottah was refused evfn 
on application. Tbe Snddec Ameen dismissed 
the suit and the High Court confirmed bis 
decision. From the circumstances of the case 
it was clear that the land was absolutely essen- 
tial to the re.spondent for indigo growing pur- 
poses and it could therefore never be sup- 
possed that there would have been any neglect 
on bis pirt to take his pottah It was held 
further that, in such cases, tbe landlord is 
bound to make a positive tender of a pottah 
and not to insist on his tenant taking the ini- 
tiation. MUROONATH ROY V. MR. GOW SMITH 

2 W.R. 73. 

119) — Patta granted to defendant by plaintiff's 
naib — Authority of naib objected to by plaintiff 
— InapplicabUity of s. 25 of Act X of 1859 — 
Appeal to Commissioner or to Judge.— 25 of 
Act X of 1659 would not apply to a suit for 
possession brought by the plaintiff who, admit- 
ting that the defendant had really got a pottab, 
only disputed the authority ot bis to 

grant pottah to the defendant; the lower 
appellate Court was therefore wrong in having 
held that the appeal in the case lay only to tbe 
Coihmissioner and not to ihe Judge. JOY 
KISHEN MOOKERJEE v. RaMOHUN ROY, 2 
W.R. Act X Rul , 16. [/?.. 2 Agra. 182.] 

[m—Act X of 1859. s, 23 cl. I— Suit tor 
delivery of pottah, maintainablity of, only by 
ryots in possession. — It was contended in this 
special appeal that, as cl 1, s. 23 of Act X of 
1859, refers to all suits for delivery of pottahs 
and tbe present plaintiff asked for tbe delivery 
cf a pottah, the jurisdiction would he with tbe 
Revenue Courts- But the High Court held 
that the plea was altogether untenablei as the 
said clause contemplated only suits by ryots in 
possession, and, admittedly the present plain- 
tiff was not in possession ; further, what the 
plaintiff asked for was specific performance of an 
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agreement to give a lea^e with a view to get 
poss-ssioQ, an I till he git such possissioo ho 
could not be in the relation of a tenant. 

Bh\rut Ohunder Seim v. Oseemoddeem, 
6 W.R. Act X. Rul. 56. 

(21) — Pottah — Refusal to reqi'^fer — for 

dama< 7 es — iSutf on xmolied contract ^Pottah 
executed^and delivered — Conditions when pottah 
to take effect not metitioned— Presumption — Swif 
for refund — Deposit for rents of old lease —Right 
to retain money under new contract . — A suit 
for a refund and damages on the ground of 
defendant’s refu-?al to allow a pottah, for which 
a kaOooleut had been given, to be registered, 
is not a suit brought upon the pottah and 
kftbooleut, bub a suit upon -in independent 
contract, namely, an impliei contract b)’ the 
defendant, to do that which is necessary in 
order to give eSaot to this own pottah, namely, 
to ailow it to be registered. Where a pottah 
has been actually executed and handed over, 
it would be only in accordance with the ordi- 
nary course of business thit, if that pottah is 
nob to take eSect from the moment of its deli- 
very, the conditions vvhich are to be performed 
in order to make it eHectual would ba st ited in 
the instrument itself. If the instrument does 
nob contain any such conditions, it is a natural 
presumption that no conditions ever existed. 
Damages for breach of a contract in refusing to 
let a pottah to be registered, are not necessarily 
the same as damages (or keeping a person out 
of possession of tne property; but the damages 
would be the loss which bad beeu occasioned 
to him by the contract not having been per- 
formed. In such oases, damages can only be a 
matter of estimation. Where the refund sued 
for is in deposit for the rents of an old lease 
which has not expired, bur abandoned by de- 
fendant for a new arrangement, he cannot fall 
back on the old contract, or retain the money 
under the now contract, after refusing to regis- 
ter the pottah. MONOMOTHOOMATH DAY v. 

Sree Nath Ghose. 20 W.R. 107. 

(22) — Patta — Tree pattadar and Land palta- 
dar — Their respective rights and liabilities — 
Cancellation of tree patta, effect of — "^^hether 
tree pattadar ca?t rely on his possession against 
trespassers*— The plaintiff (appellant) held a 
patta for certain trees on land in certain survey 
fields, and the defendants (respondents) held 
the patta for the land. I'he plaintiff had 
possei-sion of the trees for over 20 years prior 
to 1906, in which years the revenue authorities 
'Cancelled the plaintiff's patta. The defendants 
thou interfered with the plaintiff’s enjoyment 
of the trees and deprived him of their posses* 
sioD. Plaintiff had sued to recover possession 
of them. In second appeal, held that the 
plaintiff is entitled to a decree. The only effect 
of the cancellation of bis patta was that Govern- 
ment no longer made any demand on the 
pattadar for revenue in respect of the tree. 
There was no grant to the defendants ; and 
the plaintiff was in possession of the trees until 
dispossession by the defendants. The defendants 
liavingQo title as owners were mere trespassers, 
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Pottah — continued. 

and the plaintiff was entitled to rely on his 
possession in a suit to eject them. SENGODA 
Goundanv. RASAGOUNDAN.2 M.W.N 1911, 
532 = 10 M.L.T. 488 = 22 M L J. 201 = 13 Ind. 
Gas. 39. (21 M. 433. R. ; 26 M. 674, 32 M. 367, 
F.) 

(23) — Occupancy — Patta — Tenant under pat- 
iadar — Presumption of occupancy right, — There 
is no statutory rule that a ryot holing under a 
pattadar is a tenant from year to year. The 
grant of a patta by the Government could not 
have the effect of destroying the occupancy 
rights that may exist at the time of the grant. 
The use of the word “ Porakudi ” would not in 
itself denote the absence of occupancy right. 
With whomsoever the settlement may have 
been made by the Government, it had no inten- 
tion whatever to affect the existing right of 
any class of persons. The bare fact that a 
man is the pattadar of the land is not sufficient 
to raise the presumption that the cultivators of 
the patta lauds either originally are tenants 
from year to year under the mirasidar or subse- 
quently agreed to hold as such. VenkATA- 
CHALA GOUNDEN V, RUMGARATNAM AIYAR, 
M.W.N. 1913, 434 = 13 M.L.T. 450 = 24 M L.J. 
571. 

Right to pottah — Agreement fixing rent— See 
Ben. ACT VIII OF 1869, Marsh 325. 

Not conferring on lessee any interest in land 
does not create a tenure — Sarbarakari pattah, 
construction of— 5ee BEN. ACT VIII OF 1885. 
8S. 3 (7), 5 (1), 65, 4 Ind. Gas. 471 = 14 C.W.N. 
389. 

See Mad. ACT II OF 1864, ss. 1, 2. 3. 38. 39, 

7 M. 405. 

Partly proper and partly improper— Enforcea- 
bility of— See MAD. ACT VIII OF 1865, 3 M. 
127, P.B. 

To be issued by mortgagees of parts of a 
Zemindari, whether to be joint or several — 
See Mad. ACT VIII OF 1865, 16 M.L.J. 6. 

Tender of, to manager of joint Hindu family 
—See Mad. act VIII of 1865, 17 M.L.J. 251. 

Liability for revenue of all fields included in 
patta — Claim for release of one field on tender 
of proportionate kist, validitv of— See MAD. 
ACT VIII OF 1865, 88. 2, 25, 37. 8 M. 130. 

Inamdars paying fixed rent to zemindar 
whether bound to accept — See MAD. ACT VIII 
OF 1865, 8. 3, 21M 116 = 8 M.L.J. 43, P.B. 

Tender of, and execution of muchilika, effect 
of — Second tender of. invalid — See MAD. ACT 
VIII OF 1866. ss. 3, 8. 9. 72. 30 M. 253 = 2 M. 
L.T. 325. 

What is— See Mad. act VIII of 1865, 8.7. 

6 M. 136. 

Tender of patta — See MAD. ACT VIII OP 
1865, 88. 7 , 9. 72. 27 M. 4. P.B. 

Proper tender of — See Mad. ACT Vllt OP 
1665, 8S. 7, 88. 89. 40. 20 M, 33=6 M.L.J. 278. 
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Tender of — by post — See MAD. ACT VIII OP 
1865. s. 9. 13 M. 42, 

Suit to enforce acceptance of — Cause of 
action — Limitation— See Mad. ACT VIII OF 
1865, 8. 9. 23 M. 474*= 10 M.L.J. 258. 

Pargana surrendered to and re-grant by 
Government — Rates of lent — Terms of patta — 
See Mad. ACT VIII OF 1865, ss. 9 and 11, 18 
M. 216. 

Suit to enforce acceptance of patta — 
Tender of patta within fasli — Suit after expiry 
of fasli— See Mad. ACT VIII OP 1865. ss. 9, 
50. 51. 22 M. 318. 

Suit after fasli for enforcing acceptance of — 
Amended patta orderd under s. 10 — Suit main- 
tainable for rent — See MAD. ACT VIII OF 1865, 
8. 10. 23 M. 616. 

See MAD. ACT VIII OF 1865. s. 11, 21 M. 
503 = 8 M.L.J. 207. 

Insertion of useless condition in a— does not 
make it patta bad — See MAD. ACT VIII OF 
1865, s. 12, 16 M.L.J. 57. 

See MAD. ACT V OP 1882. s. 6, 12 M. 203. 
P.B. 

See Co-sharers— Suit by co-sharers, 

2 B.L.R. A.c. 159 = 11 W.R.25. 

Tank-bed lands granted on darkhast — Con- 
travention of Revenue Board’s Standing 
Orders— Issue of unconditional patta — Cancel- 
lation— See Darkhast, 5 M.L.T. 31 = 19 M. 

L. J. 206 = 32 M. 300 = 1 Ind. Cas. 76. 

Construction of — See ENHANCEMENT OF 
RENT— General, l Agra Rev. 54. 

See Estoppel— Estoppel by conduct, 
27 M. 332. 

Suit to enforce acceptance of patta— See 
INAMDAR, 7 M. 325. 

Collector cannot cancel patta once granted — 
Second patta by Collector, power of Civil Court 
to declare void— See JURISDICTION OF CIVIL 
Courts, 12 M. 404. 

Suit to enforce exchange of— and Muchalika 

—See JURISDICTION op Civil Courts, 14 

M. 441, P.B. = 1 M.L.J. 661. 

See Jurisdiction op Civil Courts, 12 M. 
134. 

Transfer of pattah from tenant — Old tenant 
not contesting validity of transfer after notice 
— No petition from old tenant praying recog- 
nition of transfer — Duty of Zemindar to grant 
a pattah to a new tenant— See LANDLORD AND 

TENANT— Transfer of tenant’s inter- 
est, 3 M.L.T. 235 = 18 M.L.J. 37 = 31 M. 64. 

See Le ASB— General, 2 M. 67 = 6 1. A. 1 70, 
P;0. 

Validity of, to land under, obtained fraudu- 
lently— See Title, L.B.R. 1893—1900, 428. 

Suit for — at fixed rate of rent— See VARI- 
ANCE BETWEEN PLEADING AND PROOF, 
MArshB71 = 2Hay 422. 


Poondage. 

^1) — Sheriff — Right of poundage. — Where a 
decree is satisfied, after attachment but before 
sale, the sheriff will be entitled to his poundage. 

Roy Churn Dutt v. ameena Bibi, 2 C. 383. 

See Execution op decree— miscel- 
laneous, 5 Ind. Cas. 139. 

Application to receive Poundage-fee— Appli- 
cation for set-off — Not steps in aid of execution 

—See Limitation act, 1908, art. 182— Step- 
in-aid OF execution, 23 C. 196. 

Application by decree-holder to receive pound- 
age-fee not a step in aid of execution — See 
Limitation act, 1908, art. 182— Step-in- 
aid OP execution, 22 C. 827. 

See Sale— Sale in execution op dec- 
ree-setting aside sale, 20 M. 158. 

See SHERIFF, 4 B.H.C. O.C. 139, 6 B.H.C. 
O.C. 22. 

Poundage-fee. 

To be taken as costs of the execution— See 

Execution of Decree— Miscellaneous, 

5 Ind. Cas. 139. 

Poverty. 

, See Pauper appeal. 

See Pauper Suit. 

Suit for divorce by wife — Provision for costs 
—See ACT IV OF 1869, 9 M. 12. 

SeeCiv. Pro. Code, I909. 0. XLI, r. 10, 

7 A. 542 = A.W.N 1885. 127, 8 A. 203. P.B.= 
A.W.N. 1886, 310. 

See Limitation act. 1908, ss. 4, 5, 9 A. 

11 = A.W.N. 1886, 245. 

Appeal — No ground for demanding security 
for costs— See PRACTICE AND PROCEDURE, 

3 B. 241. 

Application for ordering appellant to give- 
security for costs of appeal on the ground of bis 
—See SECURITY FOR COSTS. 21 C. 626. 

See Security for costs, A.W.N. 1886, 

286. 

Power of Appointment. 

(1) — Will— Creation by will — A general 
power of appointment may be exercised by will 
executed previously to the creation of tfao' 
power and that too by mere residuary gift. 

Dinshaw V. Dinshaw, 9 Bom. L.R. 488=31 
B. 472. 

Given to testatrix by will of her husband if 
“ property ’’—See COURT- FEES ACT, 1870. 
scb. 1, art 11, 25 M. 515. 

Right of Hindu testator to grant, to a person 
named in his will — Person appointed, qualifica- 
tions neoessary-^See HINDU LAW — WILL, H 
0.0. 271. 

Will— Testator’s directions — Execution of— 

See WILL— CONSTRUCTION OF, 4 0. 614. 
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Powers, AdYocate-Geoeral’s. 

See ACT X OF 1875. 

Power-of -attorney. 


Powerof-aitorney— coniinMed. 

agent to revive debts barred by limitation. 

Huijlal Sukul V. Ramooti dey Roy il 
C.L.R. 581. 


(U Constitution oj agency by power-of attor- 
ney— Power to 6orroj^ money for particular 
purpose in particular manner — Binding nature 
of debt contracted in different manner.— It is 
an inflexible rule in the construction of powers- 
of-attorney that the special purpose for which 
the power of-atcorney was given, is first to be 
regarded, and the most general words, follow- 
ing the declaration of that special purpose will 
be construed to bo merely all such powers as 
are needed for its effectuation. The owner of 
a ship constituted the master thereof as his 
agent and authorized him by means cf a power- 
ot-attornoy to raise money on the ship’s papers 
for the repair of the ship. The power further 
authorised the agent “ to do and act in the pre- 
mises as fully and effectually to all intents and 
purposes as ” the owner might or could do if 
personally present. Held, that the master could 
not raise money by mortgaging the ship. The 
authority given was not to mortgage the ship, 
but to pledge the title-deeds SaUSONE 

Ezekiel Judah v. addi Raja Queen Bibi, 
2 M.H.C. 177. Mppr.. 6 C.L.J. lUO ; R., 14 B. 
455, 5 N.L.R, 146.j 

(2l — Power -of -attorney by 20 persons to bor- 
row /or the benefit of the joint estate — Power to 
borrow for one or more — Construction— General 
Power to 6orrou’ apart from Power .—A. power 
of-attorney was executed to S and B by 20 pro- 
prietors of a joint estate in the following 
terms : — “ In case necessity arises for raising 
loans for the purposes of our estate, both the 
said sarbarakkars or either of them shall bor- 
row from any party by executing a bond on any 
terms and sign their or his name as the case 
may be, for our name in the bond ; and if need 
be. pledge the whole or any part of the estate.” 

S executed a bond on behalf of three of the 
proprietors. Ileld^ that 8 had no right to exe- 
cute a bond on behalf of anyone or more of the 
proprietors, making him or them responsible 
for the whole money borrowed, to the exclusion 
of the rest. In a suit upon a bond which was 
given professedly under the above power-of- 
attorney, m the absence of some- very clear 
proof that S had some general authority apart 
from that which he derived from the power, his 
authority must be considered as strictly con- 
fined to the terms of the power-of-attorney. 

Budh Singh dudhuria v. Denendra 
Nath Sancul, li C.L.R. 323. 

i^)~Contract Act (IX of 1872), s. 25~Mookh- 
tarnama to pay debts— Bond to secure barred 
(a) Although, under s. 25 of the Con- 
tract Act, a contract to pay a barred debt is a 
good contract, still the oontracc must be exe- 
cuted by the party himself or by bis authoris- 
ed agent. (i*) A power of Mookhtarnama to pay 

secure debts, or otherwise to deal 
With debts, is prima facie a power to deal with 
existing debts, and it does not authorise the 


(4) — Mooktarnama — Construction— Poiver to 
grant ticca and ijara leases — Right to create 
permanent tenure — Gift, power of making , — 
Whore a mooktarnama gave power to the 
mooktar to grant ticca and ijara to any person 
on or without receipt of zunpesbgi, and when 
advisable, to sell, mortgage, and make gift 
of the whole or portion of the right of the 
principal out of the zemindari estates or houses, 
and by alienation of certain properties tn pur- 
chase other properties, held, that the power to 
sell or mortgage would not render a permanent 
tenure created by the mooktar valid. Held, 
also, that the power of making gift authorized 
the agent formally to execute a deed of gift, 
only when the disposing power bad been exor- 
cised by the principal and that the agent had 
no power under the mooktarnama to exercise 
the power of disposition by gilt according to 
his will and determination (]uito irrespective 
of the concurrence of the principal. Tyebun- 
NISSA v.Kaniz Fatima. 13 C.L R 247 i81 A 
39, R.) [R., 6C.L.J. 490.] 


^ (5) Construction of — General pi'inciples— 
hffect of fraud on the part of persons dealing 
with the agent.— The principles applicable to 

the construction of all powers-of-attorucy are : 

(1) Language, however general in its form, when 
used in connection with a particular subject- 
matter, will be presumed to be used in subordi- 
nation to that matter, and is to bo construed 
and limited accordingly. (2) Powers-of-attorney 
must be construed strictly, i.e., where an act 
purporting to be done under a power-of-attorney 
is challenged as being in excess of tbo authority 
conferred by the power, it is necessary to show 
that, on a fair construction of the whole instru- 
ment. the authority in question, is to bo found 
within the four corners of the instrument, 
either in expreesed terms or by necessary im- 
plication. (3) When one is dealing with an 
agent, it is bis duty to ascertain the extent 
of the agent's power. Where he knows that 
there is a power-of-attorney. he is liable for 
Ignorance of its contents. (4i If the act of the 
agent is by express terms or by necessary impli- 
cation authorized in the power of attorney, it 
will bind the principal as against persons deal- 
ing with the agent in good faith, notwithstand- 
ing that the agent may have acted fraudulently 
(6) Where the power is given to an agent to sign 
promissory. notes or to accept bills lor a special 
purpose, persons dealing with the agent must 
see that it is done only for that purpose. (6) 
General powers are not to be construed in* such 
a way as to give a power of borrowing, if that 
power is not expressly slated. EBBAHIM 

Mahomed Patail v. s. r. m. m. aruna- 
CHELLUM Chetty. U.B.R. 1902—1903 Yol. 
II, Power-of-Attorney, 8. ’ 


{6)—Power o/ aUorney — Referring cases to 
arbitration cannot be implied— Construction of 
Urms of power-of-allomey.—A zemindar ap- 
pointed bis brother as his general attorney for 
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coadacting case^ in Civil, Crimioai aod other 
Courts. He gave him power to buy lands and 
to hie on his behaU receipts, acquittances, 
razeenamaJis and other documents, etc. But 
the general attorney was not given power to 
refer matters in dispute in suits to arbitration. 
In a suit in the R^jvenue Court, be agreed to 
refer the matter to arbitration, aod the award 
was given against the zemindar who sued for 
the cancelment of the award. that, as 

the general tenure of the power of the attorney 
did not warrant the conclusion th it the attorney 
was empowered to refer cases to arbitration, it 
would be adopting a dangerous rule of con- 
struction to hold that, beciuse one extraordi- 
nary power was given, it must be inferred that 
other extraordinary powers were also given, and 
that, if it be proved that the plaintiS adopted 
and accepted his brother’s act, be would be as 
much bound by it as if bis brother bad originally 
enjoyed full authority to make the reference. 
THAKOOR PERSH.AD V. kalka Pershad, 
€ N.W.P. 210. [R„ 14 B, 455.] 

(7) — Ageyit—Compromise^Power-of -attorney — 
Construction of deed — Words giving general 
potyc/'s— Ejupdem generis— Power to compromisB 
not similar to power to refer to arbitration — 
Agent not signing on behalf of principal— One 
plaintiff signing for the other though notaopoint- 
ed egeni . — Three brothers, A B and C were 
plaintiffs in a suit. A and B had given a special 
power-of-Httorncy tor the case to C, author- 
izing the latter to engage a legal practitioner 
or to prosecute the case himself, to present ap- 
plications to Court and to refer to arbitration. 
The power-of-attoroey then recited the following 
words : — "qurze ke hull sakhta pardakhta 
muklharmazhar ko wamur wa makbul hoga " — 
“ in short everything done by the mukhtar will 
be binding on me.”— A compromise in writing 
was put in ; it was signed hy A and C but B 
neither signed the compromise nor appeared in 
Court to assent to it. C, signed the compromise 
only for himself aod not on behalf of B. A 
signed to the following effect : —“for myself and 
as mukhtar for the other plaintiff through 0 
mukhtar.'' C was told, on the prosecution of 
compromise, to produce B on a given date. 
0 appeared on that date and said that B 
had not come though told to do so. and that 
C was then acting only for himself ' — 
Seld, that (1) the compromise did not bind 
B ; <21 the words purporting to express accept- 
ance of all acts done by the mukhtar must be 
interpreted in the light of the powers previously 
specifically set forth. The power to compromise, 
like the power to withdraw the suit or confess 
judgment, was nob ejusdem generis with the 
powers specifically set forth in the powor-of- 
attorney. Power to refer to arbitration could 
nob be likened to the power to compromise — 
(50 P.R. 1898, F.) (3) that 0, never acted in 
the matter of the compromise on behalf of B, 
and A’s signature on behalf of the other plain- 
tiff could not bind B, as A held no power-of- 
attorney from B. BISHAIA v. MUSSAMMAT 
BATTANZ, 20 P.W.R. 1912. 


Power-of- attorney — continued, 

(8 ) — General and special power — Civ, Pro. 
Code, s. 37. — Where a plaint was presented by 
a person who held a power-of-attoroey from 
I the plaintiff, the power in question is stamped 
with a one rupee stamp, and after setting out 
that the principal was 80 years of age and un- 
able to come to Court, it appoints the brother- 
in-law of the pUiutiff. to i-peak on her behalf 
and to conducr. the case as her represeuta- 
tive, held (1) that the power in question is 
sufficiently general in its terms to cover the 
requirements of s. 37, Civ. Pro. Code, and that 
the question as to whether the power is gene- 
ral or special cannot be decided solely by 
tbe question of stamp duty; (21 that the 
plaint having been admitted and no objection 
taken to the representation of plaintiff by her 
agent tbe suit should not have been dismissed 
on this technical ground. Ma TU v. MAUNG 
PU, 1 L.B R. 98. (16 W.R. 245, 6 B.H.C. 159, 
F.) 

•91 —Agent authorised to " sell, endorse and 
assign" — Agent's authority. —The payee of pro- 
missory notes of the East lodia Company, by 
a power-of-attorney, authorized his agents at 
Calcutta to" sell, endorse, and assign ” the 
notes. These notes were transferable by eodorse- 
meut payable to bo*rer The agents, in their 
character of private tinkers, borrowed money 
of the Bank of Bengal, offering, as security, 
those promissory notes. The Bank made the 
advance, and tbe agents eudorsed tbe notes, 
such endorsement purporting to be as attorney 
for their Principal, and deposited them with 
the Bank, by way of collateral security for their 
personal liability, at the same time authorizing 
the Bank, in default of payment, to sell the 
notes in reimbursement of the advances- The 
agents afterwards became insolvent, and, default 
having been made in payment, the Bank sold 
the notes, aod realized tbe amount of their 
loan. Htld, that tbe endorsemant of the notes 
by the agents of tbe payee to tbe Bank was 
within the scope of the authority given to them 
by the power of attorney, and that the payee 
could not recover in detinue against tbe Bank. 

The Bank of Bengal v. Macleod. 9 H.l. 

A. 1. See also BANK OF BENGAL THE V. 

Christopher George f.vgan. 9 MJ.A. 

27. 

(101 — Power-of-attorney — ” Purchase, Sell. 
Endorse, and Transfer." — A joint and several 
power authorizing the holders “to purchase, 
sell, endorse, and transfer for tbe principal and 
in his name and on his behalf ’* all his shares 
in any puolio company or Society, would not 
justify them to enter into a contract embodied 
in bought aud sold notes, agreeing to sell and 
to purchase sometime hence at an advanced 
rate on their account, certain shares, the bought 
and sold notes bearing the same date aod be- 
ing one transaction. JUMMA DASS v, ECK- 
FORD, 9 C. 1. 

(11) — Authority under power-of attorney “ ^ 
dispose of ” property, whether includes power to 
pledge.— One SR purported to mortgage the 
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property, in question, under a powcr-of-attorney 
executed to him which contained the following 
words: — “I do hereby authorise Mr. S R to 
dispose of my bungalows in the way he thinks 
proper.” The mortgage was held to be ultra 
vires, so that the mortgagee acquired no inter- 
est whatsoever in the property. In the absence 
of authority , it could not be assumed that the 
word “dispose of ” was used in any technical 
suiisj so as to include a power to mortgage 
and, as a rule, a power-of attorney should be 
construed strictly. Maluk Chaxd GyaNMAL 
V. Shan Moghan Vardraj. 14 B. 890. [i?., 

6 C.L.J. 490.] 

— Pledge of Giv»rnment securities by 
agent for unauthorised loan — Suii for recovery 
of securities by Principal from transferee — 
Government securities— "Negotiation ” — Where 
a person, who was authorized, jointly and se- 
verally witb another, under a power-of attorney, 
to ’* negotiate, make sale, dispose of, assign 
and transfer ” certain Government securities, 
pledged them for a certain advance tor which 
he Kave a pro-note, signing himself as attorney 
for the owner, held that the owner was entitled 
to recover the securitios from the transferee, as 
the transactioa was not authorized by the 
power. [R., 6 C.L.J. 490, U.B.R. 1902—1903. 
Vol. II, 3rd Quarter, Power-of-Atcomey, 5.] 
Even granting the applicability of “negotia- 
tion” to Government securities, a power to 
“negotiate” them would not authorize an 
agent to do more than put them in the market 
and circulate them in the ordinary way or to 
endorse them, if necescacy, in the name of the 
owner— While, J. A power to negotiate 
Government securities would authorise their 
negotiation by way of ploige. Per Garth, C.J. 

Watson v. jonmenjoy coondoo. 8 C, 934, 
on appeal 10 C. 901. P.C. (5 M.I.A. 27. R.) [/?.. 
6 C.L.J. 490, U.B.R. 1902—1903, Vol. 11, 3rd 
Quarter, Power-of-Attornoy, 5.] 

(13) — Power-of-attorney, Construction of— 
^^Negotiation" of Government Notes — Power 
of attorney— Disjwnctwe construction of words. 
— Where a power-of-attorney authorized an 
agent to negotiate, sell, dispose of, assign and 
transfer certain Government notes deposited 
with him for safe custody, and to contract for 
and purchase or accept the transfer of fresh 
Government notes on the principal’s behalf, 
and for such purposes to sign for the principal 
in such transactions, held, with respect to the 
general objects of the power, that the agent 
bad DO authority to pledge by indorsing one of 
tbe notes and borrowing money thereon for 
himself and in fraud of bis principal, and that 
tbe lender of the money acquired no title to 
the note as against the principal. If a power ; 
to endorse had been expressly given, as in 5 i 
M.I.A. lands M.I.A. 27, it would perhaps 
have been in the power of the donee, at bis 
discretion, to indorse tbe note, converting it 
into one payable to bearer for any purpose. 6 
M.I.A. 1 and 5 M.I.A. 27 have not decided 
that the words in power-of-attorney are always 
to be construed disjunctively, though they 
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may be so construed. A rule of construction, 
intended to aid in arriving at tbe meaning of 
the parties, may as well be applied in the cons- 
truction of a power as in ibat of any oiber 
document. JONMENJOY COONDOOv GEORGE 
ALDER Watson, 10 C. 901, P.C. = 11I.A. 94 
= 4 Sar. 323. On appeal from, 3 C. 934. [R., 
U.B.R. 1902—1903, Vol. II, Power-oi attorney 
5, 6 C-L.J. 490.] 

(14) — S. 5, Act lot l879[Slamp Act) — Power of 
attorney exeoulea in England —Stamp. — It is 
not necessaiy for a Court in India toseo 
whether a power of actornev, which has ooera- 
tioo in this couniry, complies with the fiscal 
requirements of another country. Ifa power 
of attorney executed in England and intended 
to operate in British India be properly stamped 
accorJing to tbe law ii) force in British India, 
tbe Courts in India need not inquire whether 
tbe same haa been properly stamped according 
to the law of England. Even if a power of 
attorney bad been intended to operate partly 
in British India and partly in England, the 
fact of Its not being stamped lu accordance 
with the Eotilish Law woulu not have rendered 
it invalid, iu so far as it was intended to 
operate in British India, if tbe requirements 
of tbe Indian Law had been complied with. 
In the goods of MCADAM, 23C. 187. (8 B.ll.C* 
169, F.) 

(15) — Slaynp Act — Power of attorney. — A 
document executed by a number of mirardars 
of a village, aucboriziug the person iu whose 
favour it is executed to recover for them Swa- 
tantrams and other continual income appor* 
taining to their rights, is a power-nt-attoruey 
and must be stamped with a five rupees 
scamp. Reference under Stamp act, 
S. 46, 13 M. 386 F.B. 

(IQ) — Option of holder to refuse to appear in 
sutf against principal. — Toe holder of a power- 
of-attorney authorising him to appear and 
defend suits on behalf of bis principal may 
refuse to -appear m a suit agaiust bis principal 
and may or may not act upon tbe power. 
LUCHMEE CHUND V. THE BENGAL COaL 
COMPANY, Limited, 8 C. 317. [R., 20 C. 944.] 

(17) — Power-of-attorney to receive money be- 
coming due— Assignment. — Adocument authoriz- 
ing a person to receive on behalf of another 
such sums as should beome due iu the course 
of execution of a contract for work is a powee- 
of-accornoy. and no-, an assignment. BHAO- 
VANDAS KISHORDAS V. ABDUL HUSEIN 
MAHO.MED ALI, 3 B. 49. 

(18) — Principal and agent — Power of attorney 
from Bank —Private cavacity — Rights of parties. 

— Where a Bank Manager purports to act under 
a power of attorney intended to be given to him 
in his private capacity, but addressed to him 
as “Acting Manager of the National Bank,” by 
R, a constituent of the Bank, he cannot divest 
himself of bis ebaraoter of Bank Manager. 
Held also that, acting in the transaction as 
agent for both parties, tbe Manager acted with 
wilful unfairness between them to tbe prejudice 
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of Rand to the advinta?e of che Bank, and 
tha*. there was in iac: a b;eac‘h of his duty to 
R to which tho Biok was a partv, P. BEER 

V. The National Bank OP INDU, 19 VV.R. 

67. 

(19)— Po?4;2r-o/-'i^<o»'nei/-.Pow^r given to cre- 
ditor to collect mo'ieus due and appropriate same 
towards his deOis — Election by creditor to pro^ 
ceed to execute his decree debt —Right of such 
creditor to act uyider power-of -attorney . — A 
debtor executed a power-of-attorney in favour of 
his creditor authorising bira ti collect the mo- 
n'»y3 due to the debtor and appropriate the same 
towards the debts due The power-of-attorney 
was not revocable except under certain cir- 
cumstances, The debtor having revoked the 
power for reasons not mentioned therein, the 
creditor sued for a declaratioo that ho was 
entitled to make the collections. The suit 

having failed, tho plaintiff appealed. But. be- 
fore filing the appeal, the plaintiff chose to 
execute a decree included in the power-of- 
attorney. Held that the plaintiff having elected 
to abandon his rights under the power of-attor- 
ney and having taken out execution proceedings 
under his decree, ho was disentitled to any re- 
lief on appeal in a suit based upon tho power- 
of-attorney. Obiter. — The suit was barred by 
the provisD to s. 42 of the Specific Relief Act 
on the ground that the plaintiff ought to have 
claimed, in additio 1 to the de^daratioii which 
ho asked for, payment to him by hU debtor’s 
creditor of moneys in the hands of the latter 
and p^yable to the debtor JUGRATH SiNGH 

V. Mir gulam Hussain, 10 M.L.J. 123. 

Mortgage — Btnamidar— Assignment of 
mortgage — Representatives of deceased mort- 
gagee— Letters of administration^ if obligatory 
in the case of Hindus — Power-of-attorney by 
executrix — Power of executrix to perform dis- 
cretionary duties through attorneys— Is “mort- 
gage” a thing? - No distinction between a 
power by statute and power by will— Requisite 
in India of delegation of agency — Execution of 
deeds by attorney under principal's approval — 
Verbal authority — Uo res majis valeat quam 
pareat — Sufficient release. — The widow of a 
Hindu sufficiently represents her deceased hus 
band when there is no other person, short of 
obtaining letters of administration to his estate, 
who can be said to represent his estate. It is not 
obligatory on a Hindu heir to obtain letters of 
administration to the estate of the last owner. 

A power-of-atcorney contained, amongst others, 
the power to sell and convert into money “ the 
goods, effects and things belonging to ’’ the 
principal; held, that the word “things” in 
the power included mortgages as being things 
in action, tbe^e being nothing in the deed which 
suggested that the things were to be limited to 
“ cboses-in-possession ” and not to “ choses-io- 
action held, — further that the mortgages 
were capable of being transferred by tho'-attor- 
uey. An executrix is not competent to exercise 
the power of sale given by scatnte nr will, by 
an attorney; there is no distinction between a 
power given by statute and a power given by 
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a will. A power-of-attorney, in so far as it 
delegates to an attorney power to exercise the 
discretion vested in an executrix, is void. But 
where the executrix granting the power was 
actually present when certain deeds or transfer 
were executed, and her attornev had consulted 
her in all the dealings and she approved of the 
same, and thereafter, the attorney executed the 
documents under her approval, and where 
the documents executed did not express whether 
they were executed under a power given in 
writing or under verbal instructions, held, that 
the case fell within the legal maxim of ut res 
majis valent quam pareat and that it must be 
taken that the ?jttoroey executed the document 
under the express verbal authority given to 
him by the executrix principal. JOGENDRA 

Chunder Dutt v. apurna Dassi, 13C.W. 
N. 1190=3 lod Cas. 859. 

(21) — Execution of document by attorney — 
Power of attorney to several per^ns—Name of 
principal signed by one attorney — Document 
attested by the other attorneys. — A executed a 
power of a ttorney by which, for the purpose of 
paying of certain debts payable by him. he 
authorised B, C and D “ to borrow money to 
the extent of the amount which is payable by 
me, to sign for me. to execute a document on 
my behalf, to hypothecate my property and to 
get the document registered.” Subsequently a 
mortgage bond was executed which was signed 
by B on behalf of A and attested by C and D 
amongst others. The bond was executed and 
registered with the consent of B, C and D. 
Held, that it was not necessary that the three 
agents should have signed the name of A< 
Held, further, that, although, when an autbo- 
rity is given to two or more persons jointly, 
all the agents must concur in the execution of 
it in order to bind the principal in the absence 
of a provision that some alone shall form a 
quorum, yet, in the case of an authority given in 
the terms in which the authority was framed 
in this c)se, if all the agents concurred in the 
execution of it, one of the agents with the con- 
sent of the others writing the name of the 
principal and the others attesting tbe execu- 
tion, the requirements of law were satisfied, it 
being impossible for tbe co-agents to sign tbe 
name of the principal jointly. NaND DU* 

laret Lag v. Chand beh.ari Lal. 6 A.L. 

J. 462= 2 Ind. Cas. 805. 

(22) — Stamp Act (II of 1889), s. 2 (31). s. 60, 
sch. I. art. 48 ig) — Power-of-attorney-' 
Duty chargeable thereon— Document autho- 
rising holder to appear and do all acts necessary 
for execution of decree. — A document authoris- 
ing tbe holder, who is not a cert ificated mukhtar 
or pleader, to appear and do all acts necessary 
for the execution of a decree transferred from 
the Punjab to Cawnpore for execution, is ^ 
"power-of-attorn#‘y within tbe meaning of s. 2 
(21) of the Stamp Aot, and chargeable as such 
with the duty of one rnpee as provided by art. 

48 f^)» of sch. I. Vakalatnamas and Mukhtar- 
namas, as provided for in art. 10 of sch. II to 
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the Goart Fees Ac., are excluded from the de* 
finitioo of ihe expression ‘ power-of-.ii,tocn3y.’ 

Parmanand V. Sat Prasad. 8A.LJ.378, 
F.B. 

(23)— Pou;er of altorney- Authority^ Aqnti^ 
ment to give reward to vakil in case of success — 
Public policy, — Where a woman gave a power 
of attorney on behalf of her minor son to a 
oertain pecson in order to enable him to re- 
piesent the ptrty to the suit in all jujioial 
proceedings to the same extent as the party 
himself, if present, might bi permitted or 
called upon to do, 'neld that such power did not 
authorize the attorney to enter into a speci*il 
agreement with a vakil to pay a minimum 
reward of Rs. 4,000. and, in case of success, a 
reward proportional lo the amount awarded. 
Quccre \ — Whether such an agreemerkt with 
the vakil is not opposed to public policy and so 
illegal? Rav Saheb V. N. Mandlik v. 
Kamaljabai. 10 B H.C. 26. 

—Extent of authority of advocates under. 
— It may bs doubted whether in the absence of 
special authority, an advocate is entitled to 
admit the claim of the opposite party, and in 
any case an advocate incurs grave responsibility 
if. without fully explaining to bis clients the 
cours'* which he proposes to adopt and getting 
their explicit sanction to its adoption, he 
abandons their case entirely and consents to 
a decree for the full claim ot the opposite 
party. (27 C. 433, R ) It is not the practice 
of this Court and should not be the practice of 
any HUDordinato Court to allo.v advocates to 
expect cases to be adjourned as a matter of 
course merely because they are unau>o to 
attend being engaged elsewhere. It is ordi- 
narily the duty of an advocate to bo present or 
to make suitable arrangements for the conduct 
of the c»86. MAUNG LAT v. M.tUNO TOK, 
U.B.R. 1897-1901, Vol. 11. S27. 

(25) — .idvocate. — It is a recognized practice, 
and is not contrary to law, for an advocate 
who is prevented by sufficient ciuse, such as 
sickness or engagement in another Court, 
from appearing and conducting a case, to 
transfer his brief orally to another advocite. 
In the matter of an application N. N. GOSH, 
U.B.R, 1902 — 1903. Yol. II, Power-of- 
attorney. 1. (9 A. 613. 20 B. 293, 22 B. 

C54. U.B.R. 1897—1901. Vol. 11, 527, R-) 

(25-a) — Power-of -attorney— Construction to be 
strict— Power to transfer decree — Necessity of 
existence of language to support such power.— 
Whore, in a powet-of*attorney, there was a 
clause relating to the realisation of the decrees 
in these terms, viz, — “To execute all decrees 
in the name of my father or in any other 
name on my behalf or otherwise to attach and 
realise all moneys due thereon." Held, that 
the clause did not authorise transfer of decrees. 

A power-of-attorney has to be construed strict- 
ly. It is necessary to find any power cootend- 
cd for within the four corners of the instru- 
ment. 8.T.P.L. PALANIAPPA CHETTIAR V. 
T.R.M.A.R.R. M. ARUNAOHALAM CHET- 
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TIAR, 12 M.L.T. S28 = 23 M.L J. 595 = M.W. 
N. 1912, 1204-17 Ind Cas. 139. (1893, A.C. 
170, R ) 

(26) — Power of attorney — What is a general 
or special —Legal nature of a document— l:Iot 
dependent on stamp duty paid - — The legal 
nature of a document must bo determined by 
its contents, and not by the value of the stamp 
duty paid on it. A person who is authorised 
to execute aH deeds, sign all contracts, etc. . is a 
general agent. When a power of attorney 
authorises a person to do all things and take 
all steps which may be necessary to complete 
the execution of a decree, it must be regarded 
as a general power of attorney. VENKATA- 

ramana Iyer v. N. G- Narasinoa Row, 
M.W.N. 1913, 72 = 13 M.L T. 114 = 24 M.L.J. 
180. 

(27) — Power of aiiorney — Am-muktearnamah 
— Patdanashin lady — Authority to husband — 
Poiver to execute deed of sale, whether includes 
power lo execute agreement for sale — Specific 
Relief Act (I of 1877). ss. 22, 27, cl. (c) — 
Transferee without notice — Notice to some of 
transferees, meynbers of joint Mitak.shara 
lanitly, whether good— Specific relief, grant of 
— Discretion of Court . — A power given to an 
attorney to excauio deeds of sale, does not 
authorize him to enter into an agreement for 
sale. A notice to some of the transferees who 
are members of a joint Mitakshara family, in 
the absence of anything to show that those to 
whom the notice was given were entitled to 
represent ibe others, is not sufficient notice 
within cl. (c) of s. 27 of the Specihe Relief Act. 

A contract for sale of land was made with a 
p.irdanashia Mahomedan lady through her 
liusband who was her attorney. The purchase- 
money, although not insufficient, was consider- 
ably less than what was paid by a subsequent 
purchaser. The authority of the husband to 
bind the lady was not proved. The variation of 
tbo time at which the contract was to be per- 
formed was not shown to have been assented 
to by tbe lady herself. Held, that the Court 
may properly refuse to enforce the contract for 
.sale. JANKI PERSHAD SINGH v. YAHIA 
HOSSAIN, 13 lad. Cas. 637 = 16 C.L.J. 119. 

(28) — Persons residing tvilhin jurisdiction — 
Appearance by agent — Power of attorney. — Tbe 
proviso added to s. 17 of Act VIII of 1859 being 
in general terms, applies as well to persons liv- 
ing within as to persons living outside jurisdic- 
tion. A person living within jurisdiction may, 
therefore, appear by an agent generally appoint- 
ed to appear for him not being a pleader or a 
party to the same suit Devee ChaND v. G. 
PloWDEN, 26 P.R. 1867. 

(29) — Mukhtarnama — Vakalatnama — Mukb- 
tar and Mukhtarnama defined — Court Fees Act, 
art. 10 o/ sch. 11— Stamp Act (II of 1889), 

5. 60 and art. 43 of sch. I — Case defined— Cons- 
truction of statutes.— ‘Held, that a powet-of-at- 
torney {ikukhtarnama) empowering a person 
who 18 neither a vakil nor a certificated Mukh- 
tar of a Court to represent another in a Civil 
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Court, not being a Presidency Small Cause 
Court, IS governed by art. 10 of sch. II to the 
Court bees Act and not by art. 48 of the Isb 
sch. to the Stamp Act, II of 1899 (33 A. 487. 
piss.) ObUer:^Beld, also that:~I. A Mukhtar 
18 an attorney, whether appointed specially or 
generally or certificated as a Legal Practitioner, 
and Mukktarnama is a document which em- 
powers him to act for the person by, or on whose 
beh;ilf Che document is executed. 2. The use of 
thiword case’ in the Court Fees Act is con- 
tined to judicial cases or ^uasi;Wicia/ cases as 

opposed to transactions. 3. The first and most 
elementary rule of construction of a statute is 
tdat It is to be assumed that the words or 
phrases are used in their technical meaning if 
they have acquired one, and in their popular 
meaning if chey have nob. Ganpat v. Pkem 
S fGH,108P.WR.1912==202 P.L.R. 1912 = 
15 lad. Cas. 122, 

This circular declares that the general power 
of attorney is to be produced on each occasion 
of various persons acting under it. Rev. Cir. 
No. 7, 23 W.R. Rev. Cir. 9. 

Offer to be hound by opposite party's oith 
persons entitled to make — Power-of-attorney 
empowering agent to act in suit, whether 
authorises agents to mike offer— See ACT X 
OP 1873, s. 9, 14 B. 455. 

Grant of-to exercise right of Shrotriemdar 
under Rent Recovery Act— Power coupled with 

interest Irrevocable-Acceptance by tenants of 

pottos tendered by Shrotriemdar with know- 
ledge of grantee’s right— Subsequent tender of 
pottos by grantee -Refusal thereof by tenants 
Suit bv grantee to enforce acceptance of 
Maintainability of-See MAD. ACT 
VIII OF 1865, 28 M. 301 = 16M.L.J. 143. 

Dismissal of appeal presented by agent under 

unstamped power of attorney- APPEAL 

DlSinsSAL OF APPEAL, J5 C. P.L.R. 65 . 

r. of— Giv. Pro, Code, 1908, 

O. XXX, r. 10. 10 Ind. Gas. 895. 

Construction of— See Deed — CONSTRUC- 
TION OP deeds, 6 c L.J. 490, 

See Evidence— Miscellaneous, 5 W.R. 

P. C. 61 = 1M.I.a. 494. 

See Evidence act, 1872, ss, 3. 57. 14 C. 

176. 

By executors, proof of. by means of declara- 
tiOQ of attesting witnesses before notary public 

—See Evidence act, 1872, a. 85, 21 M. 492. 

See Evidence act, 1872, a. 85, 16 C. 776. 

Executed before and authenticated by a 
Notary— Court may call for further evidence 
to prove execution and authentication— See 
Evidence act, 1872. as. 85 and 114, 9 C.W. 

N. 986 = 33 0. 625. 

No — is necessary to institnta suit on behalf 
of the Secretary of State for India — See 
Government, 160 P.L.R. 1905=84 p.r. 
905. 


Powep-of-attorney— coufinued. 

Vakalutoamah — Power to receive documents 
—General and special power — See LEGAL 

Practitioners— Pleader — General, 3 

U.Ij.R. I3« 

Effect of general power— See Pardanashin 
Woman, 3 Ind. Cas. 330=12 C.L.J. 115. 

See Pardhanashin Woman, a.W.N. 1883, 

See Partnership— Rights and Liabili- 
ties OF Partners, 62 F.R. 1873. 

Verification of plaint by person holding 
general— See Plaint — VERIFICATION AND 
Signature, 4 B. 463. 

Nazul land, in Oudh. suit for possession of— 
Burden of proof — Lord Canning's proclamation 
M 15th March 1858, effect of — Signed by 
Deputy Collector for Deputy Commissioner, 
presumption as to— See POSSESSION— SUITS 
FOR PO.SSESSION, 7 O.C. 65. 

Dooiaratiuu as to execution of power of attor- 
ney, before the Chief Magistrate, Glasgow — 
Certificate by Notary Public— See PRACTICE 

AND Procedure. 22 C. 491. 

See Princip.al and Agent— General, 

1 O.C. 159. 

See Principal and agent— authority 
OF agent. 10 B. 18. 

Construction of— Act done under it challeng- 
ed as in excess of authority conferred by power 
—Proof — See Principal and agent — 
Miscellaneous, 6 C.L.J. 639. 

See Principal and agent— Miscell.a- 

NEOUS. a.W.N. 1882.39. 

See Registration act, iy08, as. 17, 19, 

3 B. 312. 

To recover rents and profits of immoveable 
property, whether created a charge on it— not 
stamped with stamp required for document 
creating equitable charge — Non-compliance 
with provisions of Registration Act — Immove- 
able property not affected — See REGISTRA- 
TION ACT, 1908, ss. 17. 21. 49. 7 C.L-J. 149 
= 12 C.W.N. 316 = 35 C. 845. 

Registration of — Necessity of, to give validity 
to registration— See REGISTRATION ACT, 
1908, ss. 82, 33, 87, A.W.N. 1906, 195 = 3 A.L, 

J. 743. 

Not executed before Sub-Registrar — Autben- 
ticatioD — Validity of presentation of docu- 
ment by the attorney — See REGISTRATION 
ACT, 1908, a. 33, 7 A. L.J. 167 = 32 A- 179 = 5 
Ind. Cas. *766. 

Registration— Presentation of document by 
agent under d'^fective — Validity of registration 
- See REGISTRATION ACT, 1908, ss. 33, 49.60, 

87, 4 A. 384. 

Execution of single power of attorney by 
several persons— No common interest — Validity 
—See Stamp act, 1879, s. 7, 2 M.L.J. 178, 

F.B. 
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Power-of-attorney —concluded. 

See Stamp act, 1379, sch. I, art. 50. cl. (fc), 
9M. 358. 

[d favour of person not a certificated mukh- 
tac or pleader— Stamp— See STAMP ACT. 1899, 
s. 2 (21). ach, I. art. 489, 9 Ind. Gas. 617. 

Stamp duty applicable to— See Stamp ACT, 
1899, ech. I, art. 48 (d), 3 Bom.L.R. 697. 890. 

Power of Court. 

{D— Judge's power to control his Court pre- 
mises — Power to exclude a general body of per- 
sons from Court . — A J udgo ban a right to control 
his Court premises in any manuer which is 
most convenient to the puolic and the persons 
working there, but be cannot p«ss any general 
orderexcluding as a general body from his Court, 
any portion of the uominunily behaving in an 
orderly manner. In the matter of the petition 
of Khoda Bux Khan, IS C. 638. 

(2) — Judge's opinion— New enactment — Prac- 
tice,- Notwithstanding the fact that in the opin- 
ion of the Judge, the sudden operation of a new 
enactment, e.g , the Limitation Act IX of 1871, 
would work nard in any particular case, he 
must still given effect only to the law as be 
finds it. OlIJHAI MAHIPATI v. PaRHHU BABU, 
1 B. 59. [H., 3 B. 193. 16 B. 91.] 

(Q)— Power to extend time — Umpire — Arbi- 
tration, — A Court has power to extend the pe- 
riod within which an umpire may give in bis 
decision, just a.s it may in the case of an arbitra- 
tor. KUPU v. Venkatramayyau. 4 M. 311. 

(4 ) — Inherent jurisdiction of Court . — The 
Court has inherent jurisdiction to coirect an 
abuse of its process. In the matter of the peti- 
tion of Poona Kooer, l C. 101 = 24 W.R. 306. 
[fi..2C.L.J. 306. J 

To take into consideration facts subsequent 
to commencement of partition suit as death of 
a party to suit, etc.— See HINDU Law— PARTI- 
TION, 16 M. 350 = 3 M.L.J. 137. 

Local invesiigation, parties unwilling to have 
— Power of Court to direct it — See LOCAL 
INVESTIGATION, 12 C. 45. 

Suit for exclusive possession — Power of Court 
to grant decree for joint possession — Circum- 
stances under which such power will or will not 
be exerened- See PRACTICE AND PROCEDURE, 
A.W.N. 1893, 196. 

Power of Sale. 

See MORTGAGE — Sale of mortgaged 
PROPERTY. 

Instalment bond hypothecating land as secu- 
rity — given to creditor on default of payment 
— Suit to recover debt by sale of hypotneca — 
Limitation Act, art. 147— Personal remedy 
against mortgagor — See LIMITATION ACT, 
1808. art. 147. 14 B. 377. 

See MORTGAGE-CONSTRUCTION DFORT- 
OAQE DEEDS, 16 B. 303, 17 B. 426. 

Express words unnecessary to confer power — 

See Transfer of Property act, 1S82, 
88. 68 (6), 100, 13 A. 28 = A.W.N. 1890, 216. 

C. VII— 102 


Powers, Trustees’ and Mortgagees’ Act. 

See ACT XXVin OP 1866- 

Practice and Procedure. 

See APPEAL— Practice and procedure. 

See APPELLATE COURT — OBJECTIONS 
FIRST TAKEN IN APPEAL. 

See BELCH.-tMBERS RULES .AND ORDERS. 

See Civ. Pro. CODE, 1903, Or. VI and Xi. 
See Fraud— PLEADINGS as to fraud. 

See INSPECTION OF DOCUMENTS. 

6’ee INTERROGATORIES. 

See PLAINT. 

See PLEADINGS, 

See Privy Council, pr.actice of. 

See Review — practice and proce- 
dure. 

See Special or second appeal — 
Practice and procedure in special 

APPEAL 

See Variance retween pleadings and 

PROOF. 

See Written statement. 

(1) — Act X of 1877 (Ciu. Pro. Code , s. 3. — The 
word “procedure” m the Civ. Pro Code of 1877, 
s. 3, has not the same meanings as “proceed- 
ings” in s. 6 of Act I of 1868. “ Procedure ” im- 
plies the machinery by which proceedings are 
conducted; and this, after decree, is provided by 
the New Code, although tho proceedings may 
have been instituted under tho Old Code. Per 
Garth, C J. RUNJIT SINGH v. MEHERBAN 
Koer. 3C 662 = 2 C.L.R. 391, F.B. [R.. 4 C. 
825 = 3 C.L.R. 593.] 

(2) — Pules of procedure, how far to be follow- 

ed. — Rotes uf pccicedure are applicable to all 
ordinary Itgai muaus, and iu such application 
cannot be modified by equitable ooubiderations ; 
this res^ults from there being rules of public 
law. They, by no means, however, exclude 
those extraordinary legal means which are the 
offspring of the principle that fraud cannot be 
permitted to prevail. KriSHNA.II KesaVA 
PUNDIT v. SUBBAROYA TAKKER, 7 M.H.C, 
387. [i?., 4 B. 694.] 

{Q)— -Provisions of law clear— Competency of 
Court to enter into questions of natural justice. 
— When the provisions of law are clear, it is not 
competent to Courts of justice to enter into 
questions of “natural justice,” and, having re- 
gard to the economy and social conditions of 
the country, the provision that the Government 
should be the solo Judge of what is likely to 
prove useful to the public is both expedient and 
reasonable. EZRA v. THE SECRETARY OF 
STATE, 30 C. 36 = 7 C W N. 249. [Affirmed, 
32 C. 605. P.O.=9 C.W.N. 454 = 1 C.L.J. 227 
= 2 A.L.J. 771 = 7 Bom. L.R. 422.] 

(i)— Equitable consideration no guide.—For 
the application of equitable considerations, 
there is, as a rule, no room in matters of proce- 
dure. DEBI DAYAL 8AHOO v. BHAN PERTAP 
SINGH, 31 G. 433^8 C.W.N. 408. 
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Practice and Procedure— cOTiiinagd. 

{6)— Absence of sUt7itory lato ~ Burmese 
Coiirts— Practice.— The Burmese Courts are 
directed, in the absence of any statutory law 
applicable to the case, to follow the guidance 
of justice, equity and good conscience. Kadir 
I doiDiN V. Nepean. 26 C. 1. P.C. = 2 C W N 

665 = 25 I.A. 241 = 7 Sar. 394. 

i6)— Adverse order—Notice to show cause— 
iVacficr.— No order affecting a party should be 
passed without calling upon him to show cause 
why it should not be passed. SlRAJ-UE-HAQ 

v^lvHADiM Hussain, s A. 380 = A.W.N. 1883, 

(O Order to a man’s prejudice not to be 
made without giving him an opportunity of 
beviq heard.— Ll is an elementary principle 
which is bindirig on all persons who exercise 
judicial or quasi-judicial powers, that an order 
should not be made against a man’s interest 
without there being given to him an opportun- 
ity of being heard. Maharaj Kumar v 
Mohunt GAxNEsh Das, 8 Bom. L.R. 719 = io 
CW.N. 969 = 4 C.L.J. 177 = 33 C. 1178 = 16 
M L.J. 365 = 3 A.L.J. 698 = 33 l.A. 134, P.C. 

(8i— Practice Omission to hear parties in 
support of, or against an application.— Held, 
that, where the 1st Court pass-s an order 
accepting or rejecting an application made by 
a party, without calling uoon the parties to 
urge what they have to say for or against it, 
the appellate Court should set aside that order 
and remand the case for fresh decision after 
hearing the objection and evidence of both 
parties. Narpat Rai v Devi DaS 17 P W 
R. 1912 = 14 lad. Gas 379. 


Practice and Procedare— confinwed. 

by the Judges of their decision should, on appeal 
to England, be transmitted with the record for 
the lofjrmatioa at the heating by the Judicial 
Committee of the Privy Council, which direc- 
tion It is the bouuden duty of the Judges to 
comply with. KACHEKALYANA RUNGAPPA 

Kalakka Tola Udiar v. Kachiviga Java 
RUNGAPPA Kalakka Tola Udiar. 2 B.L. 
R. P.C. 72 = 12 M l.A. 495 = 11 W.R. P.C. 33 = 

2 Suther 206 = 2 Sar. 461. 

(13) — Trial of case — Evidence — Reason for 
belief —Omission to give reason for not believ- 
ing evidence. — Woere the lower appellate Court 
was directed by the High Court to try a parti- 
cular point, vie., whether the plaintifi had 
proved actual possession within twelve years of 
suit, and the Court, in dealing with the evi- 
dence, observed that it would not rely on 
private documents and on the witnessei, as 
they were not of much importance and were 
easily proved. ’ and rejected survey papers 
coming from proper custody, as being papers 
easy to alter and therefore not reliable, the 
High Court, in remanding the case, held that 
this was a most improper mode of treating the 
evidence. If tue Court disbelieved particular 
witnesses or refused to receive certain docu- 
ments, it should have given its reasons for the 
^efus^l with reference to these documents in 
particular or for its disbelief of ibe particular 
witnesses, and non with reference to documents 
or witnesses in g^-neral, CHANDRA MaDHAP 

Roy V. Khema.mani Dasi. 1 B.L.R.S N. 19. 


iOl— Judgment — CoJirt of first instance— 
. is much to bs desired that 

in appealable cases the Courts below should, as 
far as may be practicable, pronounce their 
opinion on all the important points. This 
applies at least as forcibly to the Court of first 
instance a.s to the Court of appeal. Wasan- 
TRAO V. ANANdrao, 6 Bom. L.R. 925. 

(10/ — D'fiiculty in carrying out decree — 
I^cree to Oe passed all the saw^.— \ Court 
should Dot be deterred from making h ne::essary 
decree from the difficultie? to be expected 
in carrying it out. PURAPPAVANALINGAM 

Chetti v. Nallasivan Chktti, 1 M H.C. 
416. [R.. 29 M. 1 ; D., 32 M. 167=19 M.L. 

J. 59 = 2 Ind. Cas. 34i = 4 M.L.T. 486.] 

(11)— Bett. Reg, XXVI of 1814. s. 10- 
Declaration in decree — Poinfs not recorded by 
the Court . — It is beyond the power of the Court 
to make a declaration in a decree, upon a point 
not recorded in the issues, as requited by Ben. 
Reg. XXVI, s 10, of 1814. Ranee COWUL- 
BAs Koonwur v. Baboo Loll bahadoob 
SINGH, 9 M.I.A. 39 = 1 Sar. 831. 

{Vi) — Practice — Judge’s reasons to he record- 
ed.— k. High Court should record the grounds 
of its decision in a case which is appealed to the 
Privy Council. The Letters Patent of 1862, 
orcating the High Court of Judicature of 
Madras (e, 42), provide chat the reasons given 


(14) — Variafton of orders — Court — Orders — 
Orders can be varied before they are finally 
signed. — The Court has jurisdiction over its own 
orders and it is us own duty to see that they 
are properly drawn up and if any manifest error 
is brought to its notics before the order is form- 
ally drawn up, then it not only can but must 
correct it. instead of putting the parties to the 
fresh expense and trouble of applying for a 
review it is only after an order has been for- 
mally drawn up and signed that the jurisdic- 
tion of the Cjurr, lo correct the error suo molu 
without a formal application by way of petition 
for review ceases. IRAPPA v. BHIMAPPa, 4 
Bom. L.R. 9U9. 

(15) — Judgment based on an erroneous assump- 
tion — Court’s potver to re-open it— Government 
— Grant of revenue of a village — Grantee can 
bring under cultivation — Uncultivated or un- 
assessed land and profit by it. —Where a judg- 
ment is based upon an assumption or hypothesis 
which is ascertained to be erroneous, the Court 
can disregard it and re-open that portion of the 
case afiected by the error. BaLWANT R. 
Natu V. Secretary of State, lO Bom. L. 

R. 531 = 32 B 432 

(16) — Order made under mistake or misappre- 
hension — Proper course for the party affected by 
such order. — In a ca^e in which the order is 
made under a mistake or misapprehension, it 
must be taken shat, on a proper representation 
being made to their Lordships of^he Privy 
Council, they will make the oecessar^^ratioo 
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Practice and Procedure— coniiriu^d. 

or modification in their order which the justice 
qf the case would seem to require. PREMLALL 
MULLICK V. SUMBHOONATH ROV, 22 C U60. 

in)— Errors dxie to oversight — Cotirl which 
possei the decree should be mode aware of the 
errors — Pleaders. — It is at all times open to 
pleaders, and it is their duty to bring to the 
notice of. too Court at the tune aoy error tha- 
may be attributable to oversight instead of 
taking the case to an appeal for its correction. 

Ve»jkatrao V. Manmnath. 5 Bom L.R. 673. 

(18) — Mutual mistake — Suit for rectification 
barred — Defence allowable. — Even when a suit 
for rectification ot an instrument on the ground 
of mutual mistake would be barred by limita- 
tion, tbedefencoof the same party based on 
such ground would be allowable. MAHENDRA 

Nath Muker.ieb v. Jogendra Nath 
CHOWDHURY, 2 C W.N. 260. [i?" . 30 B. 395 

= 8Bom. L.U 296.] 

(19) — iUisfa/ue in drawing up decree — Wrong 
judgment and decree — Remedy. — Where ii was 
alleged for the appellant before the Privy 
Council that the Judges of the three Courts 
below were miskiakou in saying that a certain 
bond had not been set up by bim in a previous 
litigation, where is in fact it bad ueeii so sec up, 
and that the decree was wrong io not dealing 
with it, it was held by the Judicial Committee 
that the decree might have been corrected if 
not in accordance with the judgment, or 
appealed against svhcu both judgment and 
dcorce were wrong ; and that tboir Lordships 
could not go behind such decree, where neither 
of these courses had been adopted. SHI MOl^AL 
v. FIRTHI SINGH. 24 A. 429. P C. = 6 C W N. 
889^4 Bom. L.R 827 = 29 I. A. 118 = 8 Sar. 
293. 

(20) — Inoperative order — Duty of Court. — To 
proceed, so far as tbe practice of bis Court will 
allow bim. to recall and cancel an invalid order 
is not simply permitted to, but is the duty of 
a Judge, who should always be vigilant not to 
allow tbe Act of the Court itself lo do wrong to 
tbe suitor. It would be a serious injury to the 
suitor himself to sufl^r bim to execute an 
inoperative order, SYUD TUFFAZAE HOSSEIN 
Khan v, Raohunath Prasad 7 B L.R. 
186. P C. = 14 M l.A. 40 = 2 Suther 434 = 2 
Sar. 6S6 = R and J.'s No. 10 (Oudh). [R., 
Rat. Un. Cr. C. 137, 28 A. 671 =3 A. L J. 459 
= A.W.N. 1906, 183, 86 C. 193 = 5 C.L.J. 611 ; 
D., 29 M. 126=16 M.L.J. 79=liI.L.T. 31, 
34 C. 677 = 6 C.L.J. 84= 11 C.W.N. 803.] 

[^\) —Practice — Amendment of order— hi’ 
Jierent power of Courts tn India — S. 152, Ctv 
Pro. Coae (1908) — Attachment — Wrongful 
seizure — Withdrawal by direction of law— 
Sheriff's right to poundage. Tbe Courts in 
India have the same inherent power, as tbe 
Courts in England, to amend or vary a perfect- 
ed order, when they find that the judgment as 
drawn up does not correctly state, what the 
Court actually decided and intended, even if 
the matter does not fall within s. 152, Oiv, 


Practice and Procedure — continued. 

Pro. Code (1908) (corresponding to 0. XXVIII, 
r. II. Euglish Supreme Court Rules). Where 
there was no levy but only a seizure, and 
where the seizure was wrongful and with 
drawn by direction of Uv\. the sbenfi receives 

no poundage. Brijaratan v. Jayanahain, 
37 C. 649 =7 Ind. Cas. 876. 

(22) — Abuse of process — Inherent Jurisdiction 
of Court. — Tne Court has inherent jurisdiction 
to correct an abuse of its process.— In the 
matter of the Petition of POONA KOOER, 1 C, 

101 = 24 W.R. 376. [R.. 2 C.L.J. 306 ] 

Delay, how far a bar to legal remedy.— 
Mere delay is no bar to a legal remedy unless 
it amounts to a waiver or abandonment of the 
rigbt sought to be enforced or to acquiescence 
of the act complained of. KaZI MaHAMAD v. 
NarOTAM, 9 Bom. L R.1117. 

(24) — Proceedings on Sunday, whether void 
— Lord's Day Act — Application to India, — A 
Munsif went on an inspection on Sunday. 
While there the parties entered into a compro- 
mise which was recorded by him and a decree 
passed on the spot. Held, that the proceedings 
of the Munsif were not vitiated by the fact that 
they were taken on a Sunday. Lord’s Day 
Act does not apply to India. SHEORAM TIWARI 
v. Thakur Prasad. 5 A.L.J. 106 = A.W.N. 
1908, 43 = 3 M.L.T 211 = 30 A. 136. (7 M.H.C. 
285, R.) 

(25. — Procedure — Special Procedure — Legis- 
lature. — Where a ^pecial procedure is provided 
for extraordinary extrajudicial methods of set- 
tling dispute claims, semblf, that it was the 
intention of the legislature that that procedure 
and no other was to bo lollowed. UUKH.ANUAI 
V. ADAMJI SHAIK RaJBHAN, 10 Bom.L.R. 366 
= 33 B 69. 

(26) — Right to begin — Defendants supporting 
plaintijJ must begin before defendants opposing 
him — Plaintiff, meaning of— Civ. Pro. Code., 
{Act XIV 0/1882), ss. 26, 179, 180 — Judicature 
/l<;f,1873, s. 130.— If som-j of iiiedofendauts in a 
suit support wholly or partly the plaintifi's 
case, they must address the Court and call 
their evidence before tbe defendants, really 
opposed to tbe plaintifi's case, commence their 
case. The word “ plaintiff ” means every 
person asking relief against another person. 

Haji Bim V, H. H. Sir Sultan Mahommed 
Shah, lO Bom. L R. 327 = 32 C. 999. 

— Summons— Non-service of the summons 
— Practice and Procedure.— a party to a 
suit IS not to blame for tbe non-scrvico of the 
summons on bis witnesses the Courc is not justi- 
fied in refusing to issue fresh nummons. 

Mudgallacharya V. Radhabai, 1 Bora. L. 
R. 839. 

(28) — Summons, service of. — The service of 
summons oo a person through the Presidency 
Small Cause Court of Bombay, was held not 
proper where no signature or mark of his was 
affixed on the original copy of tbe summons, 
on tbe ground be could not write. Ma.TI v. 
AMBI. 8 Bom. L R. 384. 
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Practice and Procedai'e— continued, 

(29)— Aci VllI of 1859, ss. 41, 97, 272, 327— 
Act XI of 1866, s. 32— Con/ession of judgm6ut 
^Discretion of Judge. ~~\NhQie a defeodant 
volaniariJy appears ia Conrt, the oecessity for 
strviog a summons is dispensed with ; and 
where he further adaiits the claim, the plain- 
biS is entitled to a necree as of the date of such 
appearance and confession. The Court has no 
other course than at once to give judgment for 
the plaintiff, provided it is satistied of the 
identity of the defendant or that the Advocate 
who appears for him is duly instructed. No 
questioei of fraduleut preference can then be 
gone into {Per Markbu, J.). Where, on the 
presentation of the plaint, the defendant 
appears and confesses judgment, the Judge is 
not obliged to hear the defendant at that time, 
but is at liberty to fix a date for bearing, and 
to refuse to hear him until that date arrives ; 
every Judge having a discretion, where an 
agreement has been come to or judgment con- 
fessed, to decide the suit at once according to 
such agrefment or confession {Per Jackson, J.), 
Bank of Bengal v. Currie & Co.. 3 B.L R. 
A.C, 396 = 12 W.R. 432. 


(30) — l^otice to respondents — Duty of 
appellant^ Re-issue of notices, when to be 
ordered.— It is the duty of an appellant to 
watch the progress of the service of notices on 
the respondents and to supply all needful 
information to the servu.g officer to complete 
It. In the present case, no sufficient grounds 
appeared to require the Court to assent to the 
re-issue of notices on the respondents. Before 
such notices can be re- issued, an application 
must have been made, with that view, detailing 
the ground on which the application has been 
made. Ram Lochun Sircar Surburkar 
V. Prithee Ram Chowdhry. 2 W.R. Mis. 
37. 

{^\)— Practice— Order under s. 68, Transfer 
of Property Act —In cascB under s. 88, Trans- 
fer of Property Act, the Court should be care- 
ful to draw up the order strictly in accordance 
with the law. Wajihan alias ALIJAN v 
Hishwananth PershAd. 18 C. 462. 

(32) Court of law — Obstacles to creditors 
getting payments— Execution according to law 

No Court of law would show any desire to 
throw obstacles in the way of creditors obtain- 
ing payment of their just claims. At the same 
time, the Court must insist that creditors, in 
executing their decrees, shall proceed in a legal 
and proper manner. In the matter of SHARD. 
28 C. 674. 

{^^)— Jurisdiction— Allegation in plaint to 
change venue — Allegation false — Procedure , — 
Where the Court of first instance thinks that 
an allegation in a plaint is falsely made for the 
purpose of avoiding the jurisdiction of the 
Small Cause Court, the proper course for the 
Court is to require the plaintiff to satisfy it 
that the allegation is bona fide and not merely 
colorable to change the venue. APPARAO v. 
SOBHANADRI RaO, 24 M. 188. 


Practice and continued. 

(34) —Act XXIll of 1861, s. i—Suit uponbond 
—Place of execution of document to be distinctly 
stated — in all applications under s. 4 of Act 
XXIil of 1861 iq suits brought upon a bond or 
other documen^^^ the place at which the docu- 
menr was execuu-d must be distinctly stated. 

Proceedings, loth august. 1874, i M H.C. 

App. 34. 

i3i ) — Camp inquiry — Necessity for informing 
time and place of inquiry in Camp. — It is uot 
enough that a party t-houid be informed that 
a case will be taken up in camp. The place 
where it will be taken up aad the d-'te must oe 
made known to him. WARLIA v. NAKKU 

Teli.5 C.P.L.R. 96. 

(36) — Petition sent by post. Court not bound 
to attend to. — In this case, there had been receiv- 
ed by post a petition purporting to be sent by 
both parties, stating that they desired to refer 
the question at issue between thum to arbitra- 
tion. The High Court, neverthelo s, disposed of 
the case ignoring the petition on the ground 
that a petition sent by post could not be attend- 
ed to by the Court. ShubbUN v. MuSUMAT 
Jeonee, 2 N.W P. 108. 

(37j — Application — Continuation of proceed- 
ings.— The Court looks at the substance of tbe 
manner,, and if it finds that tbe proceeding before 
it can only be regarded with justic-? to the par- 
ties as a continuaiioo of the original applica- 
tion which has never come to an end, then in- 
stead of investigating any questiou of limita- 
tion It bolds that it is not a fresh application, 
but a continuation of the original application 
and so within time. MAHOMED v. BASHE- 
TAPPA, 7 Bom L R. 819. 

(38)— Swif by creditor on behalf of others— 
Leave to sue— Civ, Pro. Code, s. 30. — A sui6 by 
a creditor on behalf of other creditors is main- 
tainable only with the have of the Court 
obtained prior to institution of the suit. Such 
leave cannot be granted at tbe bearing. Tbe 
word “parties” in s. 30 means “persons.” 

The Oriental Bank Corporation v. go- 
bind Lall Seal, 9 C. 604 = 13 C.L.R. i42. 

[R., 10 C.W.N. 449; Compare, 23 M. 28, M. 

399 and 21 B. 784.] 

(39« — Summary suit on promissory note— 
Power to extend time for defendant to apply for 
leave to defend. — Tbe High Court has power to 
extend the time within which a defendant in A 
summary suit, on a promissory note, can come 
in and obtain leave to defend. GROOM v. WIL- 
SON. 3 C. 539. ID., 5 C.W.N. 259.J 

(iO)— Setting down case in general cause list — 

Duty of Registrar .—V^hete an attornej for the 
defendants has entered appearance on behalf of 
the defendants, the Court has power to set tbe 
cause down at once in the general cause list 
for bearing, although tbe time within which to 
appear granted to them by the summons has 
not expired. When an attorney enters appear- 
ance for a defendant before ihe expiry of the 
time mentioned in tbe summons, it is tbe duty 
of the Registrar to put it down immediately in 
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the cause list or at all events he ought to ask 
the Judge wbetner he should do so or not. 
Gumming v. green, 4 B.L.R. App. 75. 

(41) — Revenue Courts— Open days — Plaint. — 
Revenue Courts have no authority to specify 
certain days on which pUints shall not be 
received. GOBIND KUMAR CHOWDHRY v, HaR- 
GOPAL NAG, 3 B L R. App. 72. 

{i^i^^Decree— Maintenance. — \n decrees where 
maintenance is awarded Courts should insert 
words which would enable them to review and 
set aside or modify their orders as circum- 
stanceH mit^ht require, and m such case-t vvuen 
the reduction in the amount of maintmiauce 
is sought, the rrmedy would be the more 
appropriate one by application for review of 
judgmeot. Gopikahai v. Dattatraya. 2 
Bom. L.R. 191 = 24 B. 386. 

(43) — Maintenance — i’rxvy Council does not 
interfere in questions as to the amount of . — It is 
not the pracbice of ibc Judicial Committee of 
the Privy Council to interfere in a question as to 
the amount of maioicnanoe. KacHI KalI- 
YANA V. KACHI Yuva. 7 Bom. L R 907 = 2 C. 
L.J, 231. P.C. = 28 M. 608 = 10 C.W.N. 95 = 15 
HLJ. 312 = 2 A.LJ. 845 = 32 l A 261=8 
Bar. 855. 

(44) — Court taking point of limitation. — If, 
upon the facts, it h clear that a suit is barred 
hy limitation, the Court may. ot its own mo- 
tion, take the point and dismiss the suit. 
Deo Narain chowdhury v Webh 28 
c. 88 = 5 C W.N. 160. [ft.. 34 0. 941. F.B.= 
11 C.W.N. y5y = 6 C.L.J. 237. 7 C.L J. 162. J 

(45) — Judge's opinion — New eniciment^ 

Pructtce — Nutvvitbstaudihg toe fact that in the 
opinion of the Judge, the sudden operation of a 
new enactment, e.g., the Limitition Act IX of 
1871, would work hard in any particular case, 
be must still give effect only to ihe law a- he 
finds It. JIBHAI MaHIP.ATI v. PARBHU BaPU, 
1 B. 59, [ft.. 3 13. 193. 16 B. 91.} 

(46) — Proceedings in competent Court errone- 
ously taken tn enforcement of ineffectual orders 
Applicaoilxty of exception in s. 4 of P»eg. Ill of 
1793.— The respondent in this case had been 
continually endeavouring by resort to uompe* 
tent Courts to recover bis rights, and uu chat 
ground, be was held to bo entitled to the 
benefit of the exception in tue previou*’ law of 
limitation (Reg. Ill of 1793, s. 14). It did not 
matter that the order which he was seeking to 
enforce was itself inefleciusl by rcison of its 
having been pa^^sed by a single Judge of the 
Sadder Court and confirmed by a s.:cond Judge. 
Such erroneous proceedings coul 1 not amount 
to a total abandonment ot bis rights under bis 
decree. A <le iroe for possession only cannot be 
added to by single Judge’s order for wassilat. 

Doorgapersaud Roy Chowdry v. tara- 
PERSAUD Roy Chowduy, 4 W.R P C. 63 = 
8M.I.A 308. [ft.. 9 W.R. 402. 3 C. 6 54 = 1 

C L.R. 499 = 5 I. A. 31. P.C.. D , 7 W.R. 327.J 

(47) — Order made out of time— Notice to the 
judgment-debtor— Right of third party to 
question , — Whore an order, which was said to 
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have had the effect of reviving the decree, was 
made out of time, though no notice to the 
judgment^debtor, lield there was nothing to 
prevent a third party questiooing the propriety 
of that order though the parries to the suit 
might he precluded from doing so. TIN* 
COWAREK DAWUv. DEBBNDRONATH MOOK- 
ERJEE, 17 C. 191. (6C. 504, doubted.) 

f48) — Two suits between same parties in two 
Courts under jurisdiction of two different Hyjji 
Court— Power of High Court to order slay of 
proceedings in one Court— Ctv. Pro Code (Act 
XIV o/ 1882), ss. 20 and 24. — Where two suits 
were pending in two Courts under the juris- 
diction of two different High Courts, in which 
the parties wore the same and a portion of the 
subject-matter of the one was included in the 
other, it was held that the High Court under 
me conjoint operation of ss. 20 and 24 of Civ. 
Pro. Code could determine that the proceed- 
ings in one Court should be stayed pending 
trial in the other. VenkaTASA Buod v. 
MAKSUNDAM das, 35 C. 54 1. 

(49) — Court cannot find a fact which both 
parlies deny in their pleadings. — Where in a 
.suit for khas possession, the parties, both the 
plaintiff and the defendant plead that the 
defendant is not the tenant of ibo plaintiff, 
the Court is wrong in findiog that the defend- 
ant is a tenant of plaintiff, a fact which they 
thoraselvefi in tbeir pleadings deny. Faym 
Dhali V. aftabuddin sirdar, 6C.WN. 
575. 

(50) — Decision of a point beyond the plead- 
ings,— is not open to a Judge to decide a case 
in favour of the defendant on a point not raised 
by him. so as to cast on him a far larger pecu- 
niary liability than would have been cast if the 
Court had made an order which the plaintiff 
asked for RAICHAND v. NARAN BHIKHA, 6 
Bom. L R. 62 = 28 B. 310. 

(51) — Existence of two or more remedies — 
Effect. — Where the law provides two or more 
remedies, it cannot bo said th u one debars the 
other. SHANKAUAHAI v. DIN DIAE, 12 A. 
409 FB. = A.W.N 1690,145. 

(52) — Ss- 2, 244. Civ. Pro- Code — Appeal 
presented to Court a.< appeal from order — Appeal 
converted into appeal from decree. — It would 
be orcoueous procedure if the Court should per- 
mit an appeal, wrongly presented lo the Court 
as an appeal from an order, to be converted 
into an appe.il from a decree within the moan- 
ing of 8. 244 read with s. 2. Civ. Pro. Code. 
Kedar Nath v. Lalji 8Anii.i2 A. 61 (F B ). 
[D.. 14 A. 221.] 

(53) — Revival of suit— Civ. Pro. Code (of 
1877), s. 37'i-^Pliint in fresh suit taken as 
petition to revive.— A suit, by the trusiee under 
a will, against the executrix for the adminis- 
tration of the trusts, which was struck off the 
board, after decree, for want of prosecution, 
can be revived, on the death of both the plain- 
tiff and the defendant, by the plaintiff’s .heirs, 
it being within the spirit, though against the 
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ptrict language, of s. 372 of the Civ. Pro. Code, 
to do so in such a case ; and, if no persons are 
hvjug. whose consent may be got or to whom 
notice may be sent under s. 372. the Court 
could dispense with the consent or the notice. 
The plaint, in a fresh supplemental suit by 
such heirs of the plaintiff against the Adminis- 
trator-General, might be allowed to be amend- 
ed into a pscitioo. under s. 372. with liberty 
to the defendant to put in any answer as if in 
a proceeding by petition in the first instance. 
The words •’ pending the suit” in s. 372 relate 
to a suit in which no final order has been made. 

Gocool Chl'nder Gosamee V. The admi- 
nistrator-general of Bengal, 5C 726 

= 569. [E., 8C. 837; Rel.on'., 30 

C. 609 = 7 C.W.N, 517; E., 10 A. 97.] 

(54)— Ciy. Pro. Code, s. Where reliefs 
claimed in plaint could not be asked for in sep‘ 
arate suit— Whether plaint can be treated os 
execution petition.— Where it appeared that the 
reliefs claimed in the plaint could not, under 
S' 244, Civ. Pro. Code, be asked for in a separ- 
ate suit, it was held that it wag competent to 
the Court to treat the plaint as an execution 
petition. T. R. Ganesha Rao v. T. V TUL- 
JARAM Rao, 4 M.L.T. 288 = 6 M.L.J. 323 = 19 
M.L.J. 4 = 1 Ind. Cas. 380. 


ibb)— Appeal- Making a new case in appeal. 
—It 18 HOC open to an Appellate Court, to make 
oat a new case for the first ti me in appeal con- 
trary to the pleading in the first Court. Mulla 

Abdul v. Khatija Begam. lO Bora. LR 
514. 

(bQ)— Judge's liberty to make different case 
for appellant.— X Judge is not at liberty in 
appeal to make a different case for the appel- 
lant from that which she alleged for herself in 
the lower Court. KACHUBHAI Bin GULAB- 
CHAND V. KrISHNABA Kom BABAJI, 2 B. 

635* 

^1)~Pleadings—Case, strength of.—k plain- 
tiff can only succeed oo the strength of his 
own title. MUSSAMMAT SHAFQ UN-NISSA v 

Raja Shaban ali Khan. 6 Bom. L.R 750 
=26 A. 581 = 9 C.W.N. 105=7 O.C. 290=31 1 
A. 217 = 8 Sar. 674. 

{b^)— Statement of facts -Inference.— A. party 
professing to slate fact«, in Court has no right; 
to give his own inferences as facts, but ought to 
disclose the real facts and leave the Court to 
make its own inferences. SURAJMAL v. MA- 
NEKCHAND, 6 Boni.L.R. 704. 

{69}— Pleadings— Relief — Issues— Evidence. 
—As a general rule the plaintiff is not entitled 
to relief not founded on the pleadings, but 
where on the pleadings, the issues and the evi- 
dence. the relief is clear, the general rule does 
not apply. GOKUL v. Shrimal, 6 Bora. L R. 
288. 

i60) — Parties to suit — Approbation and re- 
probation. — It is a sound principle of law that 
as between the same litigants a defendant can- 
not defeat the claim of the plaintiff by a plea 
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negativing a contention advanced by him in a 
former suit, if he thereby approbates and re- 
probates. Varajilal v. Bhaiji. 6 Bom. L.R. 

(61)— Plaintiff alleging one state of facts— 
Denial of defendant— Plaintiff' s right to carry 
on smiL— I t would be an unusual thing to allow 
a plaintiff, who has alleged one state of facts, 
as against the defendant who has denied that 
case and alleged another state of facts, to turn 
I rouud and ask to be allowed to carry on the 
suit and claim relief on the ground that the 
defendant’s statement of facts was true and bis 
own false. RamdoyaL v. Junmenjoy COON- 
DOO, 14 C. 791. [R , 5 C.W.N. 304.] 

Notice - Written statement.— Where a 
person is shown to have notice of a fact oou- 
tained in a written statement put in in a case, 
be IS fixed with it ; aod ic is Jmmaterial that 
the written statement was thrown out. 
Santan V. GULAB Hari, 6 Born. L.R. 

5^5) - Written statement— Irrelevant matter. 
Where matters irrelevant and improper were 
found m the written statement, the Court 
ordered it to be taken off the file with leave to 
hie a fresh one. Kasublal Day v. 0. E. 
Trenearne, 3 B.L.R. App. 12. 

s case not proved in entirety^ 
Plaintiff whether entitled to succeed on proving 
facts sufficieyit to support decree-— In a suit for 
ejectrnent based upon two grounds, vis., (1) 
that the plaintiff was the owner of the property 
and that the defendant without any title bad 
wrongly withheld possession from the plaintiff, 
and (2) that the defendant had been the plain- 
tiff s tenant and that the tenancy had been 
determined by notice, the Court framed only 
one issue, viz , whether the defendant had 
rented the building in dispute. Although no 
specific issue as to title Wds framed, evidence of 
title was given on both sides. Held that the 
plaintiff was entitled to a decree for ejectment 
on proving bis title. Balmakund v. DALU. 

25 A. 498 = A.W.N. 1903, 112, F.B. (15 A. 186 
overruled', 10 B. 451, A.W.N 1884, 295. 9 

B. H.C. 6, D.; A.W.N. 1901, 188, R.‘, A.W.N. 

1903, 18, E.) [E . 12 O.C. 183 = 3 Ind. Cas. 

589; Appr , 1 N.L.R. 4 ; R.. 8 O C. 266. lO 

C. L J. 633 = 6 M-L.T. 255 = 2 Ind. Cas. 346 ; 

D. , A.W.N. 1904, 33 = 26 A. 331]. 

\bb)— Failure to prove immaterial allegations 
in plaint — Effect . — A suit does not necessarily 
fail, because plaintiff fails to prove allegations 
in his pLint that are not material. RaMDHUN 

Khan v. Haradun Puramanick, 12 W R. 

404 = 9 B L R. 107, N. 

(66) — Practice — Failure of plaintiff to prove 
case alleged by him — Plaintiff cannot succeed 
upon failure of defendant to prove Ais defence. 

— The plaintiff sued the defendant alleging 
that the defeodent was the tenant of a certain 
house belonging to him, that the tenancy bad 
commenced some eleven years before suit, that 
for the last three years the defendant bad 
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ceased to pay rent, and had recently denied the 
plaintiff's title. The defendant denied the 
ownership of the plaintiff and the alleged lease 
and pleaded that be had been in adverse posses- 
sion for more than 12 years. The plaintiff 
failed to prove the allegation of tenancy and 
did not show that he had been in possession 
12 years of the suit. Held that the plaintiff 
was not entitled to a decree merely because 
defer)dant failed to prove 12 years adverse 
possession. Ha.II KHAN v. BALDEO DAS, 24 
A. 90= A. W.N 1901. 188 (15 A. 186, A.W. 

N. 1889. 176, A. W.N. 1901. 157, R.) 

Overstatement of claim . — A plaintiff is 
bound to prove his own title, and cannot 
succeed on the weakness of the defendant’s case. 
The fact that the defendant has set up an 
exaggerated statement of his own daim will 
not affect the duty of the plaintiff to prove that 
his own claim will not affect the duty of the 
plaintiff to prove that his own claim is not 
overstated. If it appears that both parties have 
overstated their rights, that will be no reason 
for making the defendant alone suffer and for 
giving to plaintiff more than he has proved 
himself entitled to. RA.7AaA.Mv. Nanchand, 

5 Bora. L.R. 225. 

Plaintiff claiming too much — Relief by 
Court,— A plaintiff ought not. by reason of 
his having claimed too much, to be precluded 
from recovering the amount to which he appears 
to be entitled, if the pleadings are wide enough 
to cover the claim. Tbe question is not one 
of indulgence. MALIK AHMAD v- MUSA.MMAT 
8HAMSljAnAN.8Bora. L R. 397 = 10 C.W.N 
626 = 3 A. L J. 360 = 3 C.L J. 481 = 28 A. 482 = 
16 M.L.J. 269 = 33 I. A. 81 = 8 Sar. 918. 

(69) — Consisiency of pleas . — A party cannot 
be allowed to make claim as defer>dant which 
he could not make as plaintiff by reason of 
limitation. Mahomed v. Ezekiel. 7 Bom. 

L R. 772. 

(70) — Pleadings — Inconsistent pleas. — Ordi- 
narily he who seeks assistance from the Court 
cannot for tbe purpose of securing to himself a 
further measure of relief assert that, cn the 
negation of which, relief has already been 
awarded to him m relation to tbe same trans- 
action, AHMEDABAD A. S AND W. CO. v. 

LakshmishanKAR, 6 Bom. L.R. 790. 

(71) — Inconsistency of pleas— Pleadings— 
^greement‘-Rtvision— Performance,^ It cannot 
be laid down as an abstract proposition that 
there is any necessary inconsistency iu a party 
who has unsuccessfully tried to rescind an 
ogreement afterwards claiming performance 

of it. SURisH Chandra v Roy Banomoli, 

6 Bora. L.R. 501 = 31 C. 584 = 31 I A. 105 = 8 
C.W.N. 594 = 14 M.L.J. 185 = 2 A LJ. 31 = 8 
Bar. 677. 

(72) — Setting up inconsistent pleas — Defence 
of want of genuineness of a deed — Issue upon 
that basis — Plea of mis-representation, undue 
influence or fraud, not allowed subsequently , — 
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A genuine document might or might not bo 
binding upon a party, but if the party who bas 
executed it intends to rai«e the defence that it 
is not binding be ought either to raise it in his 
written statement or get an issue framed on it. 
If a party denies the execution of a document 
ho cannot strictly speaking, be allowed to 
raise the iDC.'>nsistent defence that the docu- 
ment is not binding upon him. Where in 
a suit upon a deed the delence is thar the 
deed is not genuine and upon that issue 
the parties go to trial, it is not open to the 
defendant subsequently to rely on misrepre- 
sentation, undue influence or fraud as vitiat- 
ing the deed. PraG NARAIN v. CHODRA 
Chhatia, 10 Bora. L.R. 494. 

(73) — Pleadings — Declaration of title based 
on adverse possessicn—Clatm based on adverse 
possession not set up in the plaint. — A decree 
declaring tbe plaintiff's title to immoveable 
property, such title being based upon adverse 
possession, ought not to be given to a plaintiff 
unless such a title is clearly set up in the 
plaint. ZAKIun-DIN v. NaZAR MUHAM- 
MAD. A.W N. 1908. 277. [2 C. 418, F.] 

(74' — AjypUcation for ad interim protection in 
insolvency ptoceedir.qs — Grounds of opiiosition. 
— In applications for ad interim protection 
pending proceedings in insolvency, tho practice 
is to allow opposing creditors to oppo.se only 
on grounds of fraud or misconduct arising out 
of his own particular claim and to adjourn all 
other grounds to be dealt with at the hearing, 
/n f/ze maffer 0 / DINENDRA NaTH MULLICK. 

9 C.W.N. 221. 

(75) — Setting up a claim or defence based 
upon a wrong construction of document . — 
Where a party relies on a document in support 
of bis claim or defence, tho mere fact that ho 
iu support of that claim or defence put a 
wrong construction on it is no reasonable 
ground for depriving him of tho right bo has 
on a proper construction of the document. 
RaOHAVJI V. NARANDAS, 8 Bora. L.R 
921. 

(IQ)— Practice — Relief ongroundsHot alleged, 
lohether can be granted.— A plaintiff who fails 
to prove the case upon which ho came into 
Court cannot be allowed to succeed upon an- 
other case not disclosed by his pleadings. In 
this case, the plaintiff sued tho defendant on 
the allegation that the defendant on the 4th 
June 1881. took from him Mhe plaintiff) a loaso 
of two rooms at a rent of 4 annas a month. It 
was found that this allegation was false. Held 
that the Court could not decree the plaintiff’s 
claim to eject the defendant from tho rooms in 
question upon some other grounds noc disclo- 
sed in the plaint. BAJHANG DAS v. NAND 
LAL, 4 A. W.N. 1884. 285. [D., 25 A. 266, 

F.B.=A.W,N. 1903, 18, 25 A. 498, P.B.= 

A. W.N. 1903, 112.] 

(77) — Pleadings— Alternative and inconsist- 
ent claims — Amendment of plaint. — Tho right 
to enhance rent and tho right to evict are io 
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(81) — Tieliej not asked for in plaint and not 
consistent with plaintiff' s case — Court's power 
to grartl. — The Court ought not to grant the 
plaintiffs a declaratory decree upon a case not 
made in the plaint and iaooDsistent with the 
case made in the plaint. Rai Jatindra Nath 
OhAUDHURI V. AMIRTA LAL BAGCHI, 5 C. 
W.N. 20. (11 M.I.A, 7. i2.) 

(82) — Relief not asked for in plaint, when 
awardable — Title covered by issues and put in 
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thf ir nature different and cannot be tried in one 
suit : and where the plaint conusts of alternative 
claims, the plaintiff must ol-^ct to give up one 
of them. Buldeo V. Hafiz ali 15 P R 
1869. [R , 21 P.K. 1873.] 

US)— Practice— Grounds not taken in plaint 
—Relief no! to be qranted on — Ni relief can be 
granted on grounds not tiken in plaint. 

Muhammad aladat Kh.\n v. Narpat. A 
W.N. 1837, 130. 

{ 101 — Practice— Pleadinq— Case, proved differ- 
ent from that set up in plaint. ~Tae plaintiff 
came into Court alleging tna he was tbe 
owner of a certain cattle-shed, pirtofwuich he 
had let in June. 1893, to the defendant at a 
rent of 4 annas a month. He alleged that the 
defendant had paid rent for three mooths, but 
had subsequently declined to pay anv more 
The plaintiff accordingly sued for the rent said 
to be due and for ejectment of the defendant. 
The suit was filed in Jsnuvry, 1899. The de- 
fendant denied that the plaintiff was the owner 
of the cattle-shed, and alleged that he himself 
had been in adverse proprietary po.ssession for 
more than twelve years. Too Court of 
fi^■^t instance found that the plaintiff had 
built the cattle shed about two years before 
the suit ; but that his allegation as to the 
defendaDi’rt tenancy was not proved. On 
appeal the lower appellate Court found that 
the plaintiff had failed to prove the ten- 
ancy set up by him. field by Knox. Acting 
O.J., that as the plaintiff had failed to estab* 
lish the case set up by him. the facts of which 
were recent and well within his koowleJge, and 
presumably capable of easy proof, but had 
cone into Court on a falsa case, he was not 
entitled to any decree. (2l W.R. G.R 59 ]5 

. 186. F.; A.W.N. 1887. 43. D.) Per Aik- 
man, J.—Oo the facts established, the plaintiff 
was entitled to a decree, although he may 
have failed to prove the whole ca.ce set up by 
him. BALMAKUND v. Dalu. A.W.N 1901 
187. (A.W.N. 1887, 43, A.W.N. 1893, 163’ 

A.W.N. 1897. 145. A.W.N, 1884, 140. 21 
W.R C. R 59.9 Bom. H.C.R. 6; R., 15 A. 186, 
Djss.) [R., 24 A. 90; D., 25 A. 257, F.B.; On 
appeal, 25 A. 498.] 

(80) Plaint Grant of relief not prayed for — 

As a general rule, no relief other than that ask- 
ed for in the plaint should bo given. But the 
Higb^ Court declined to interfere with the 
granting of such relief in a certain case, having 
regard to the circumstances of the case, and to 
the finding of the lower app'jllaie Court. Har 
Narainv. Budhu. A.W.N. 1831. 10. 
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evidence - Declaration of plaintiff's title by Court 
^smxssxng suit— Form of decree.— Where the 
Court makes a declaration in plaintiff’s favour 
in a dismissed suit, the proper course will be 
to direct an enquiry as to who are the persons 
eorjcled. and to r-serve further directions under 
which it will bj probably found possible to 
place them ia legal possession and so to ter- 
minate the litigation. As a rule, r-ili?f not 
founded on the pleadings should not be grant- 
ed, But. wh®re the substantial matters which 
constitute th;j title of all the parties are touch- 
ed. though obscurely, in the issues, and liave 
been fully pat in evidence and formed the main 
subject of discussion and decision in the Courts, 
such a case would not be within the rule, and 
the Court may make a declaration of the rights 
of the pirties, and may found on the declara- 
tion an inquiry into the plaintiff’s title. 

In the present case in which plaintiffs claimed 
possession of an estate from the defendant, the 
first Court’s decree dismissing the suit was 
reversed by ths first appellate (’ourt which 
decreed the plaintiff’s suit. 'IheHigh Court, 
however, on cho finding of facts by the lower 
Courts and on the construction of certain 
official correspondence on the record, decided 
that the claim of the plaintiff to exclusive pos- 
sessioa must fail and dismissed the suit, but, 
with a view to settling the rights of the parties, 
added a da.-laration to the effect that ihe 
defendant was entitled to a m>iety only of the 
estate in question, and that the plaintiffs were 
entitled, among themselves, to the other 
moiety. Their Lordships of the Judicial Com- 
mittee agreed with the High Court on the 
substance of the case, but substituted for that 
Court’s decree a simpler one in point of form, 
declaring that the defendant was entitled to 
a moiety only of the estate and that bis 
successora-in title are now entitled to a like 
moiety, and that the other moiety belongs to 
the persons entitled thereto by virtue of official 
correspondence on the record, viz., the plaintiffs, 
and directing an enquiry as to who, having 
regard to these declarations, are, either directly 
or otberwi.se, entitled to the last-mentioned 
moiety, and reserving further directions. 8BI 
MOHANT GOVIND RAO V. SiTA RAM KESHO. 

21 A. 53. P.C. = 2 C.W.N. 681 = 25 I. A. 195= 

7 Sar. 370. [R , 28 B. 153, 6 Bom. L.R- 238; 

D . 11 Bom. L.R 606.] 


(83) — Adverse possession — Declaration of 
title — Plaint — Issxtes. — A declaration of title 
may be made on the strength merely of 12 
years’ adverse possession. (6 M.H.O. 420, 
Diss , 20 W.R. lOt. F.) Where such a declar- 
ation is Rought. the 12 years’ adverse possission 
must be distinctly stated in the plaint, or set 
out in the issues. SHIRO KUMARI DEBI v. 
GOVIND Shaw Tanti, 2 C. 418. IF., 7 C. 
560; D.. 14 C. 592.] 

(841 — Amendment of plaint — Prayer for 
relief on footing of defendant's story. — When 
the parties to suit have come to trial to deter- 
mine which of two a stories is true, the Coart 
cannot allow the plaintiff to amend the plaint, 
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by abandoning bis own story and adopting 
that of the defendant and asking relief on that 
footing, the question whether on that footing 
the plaintiff is entitled to relief being one to 
which the defendant’s attention has not been 
called, and as to which he has bad no oppor- 
tunity of answering. SHIBKRISTO SIRCAR v. 

ABDOOL Hakeem, s c. 602 = 5 C.L.R. 455 

ti2.. 10 B. 451.J 

(85^ —Practice^Suil by firm—Plaint^Signa- 
turt and verification by one partner^Act XIV 
of 1870— 'Procedure. — It has been the practice of 
the Court in a suit brought by a firm, to allow 
a member of the firm, without special leave, to 
verify the plaint on his own behalf and also on 
behalf of his co-partners. — Whether 

such a practice is right or ought to be allowed 
to continue? Act XIV of 1870 does not affect 
the procedure of the High Court in any way. 
Toe preamole, as well as the body of that Act, 
shows that the Act merely repeals what has 
become unnecessary and does not affect or alter 
J'ny existing practice or procedure. R.AMA- 
CHUNDER V. CHOONEE LALL, 12 B.L.R. 33. 

{86 — Pleading and proof, Variance between 

Alleged inconsistency in pleadings. -^Wdere, 
on appeal from a suit brought after the death of 
a Hindu widow, by the plaintiff (a collateral 
relation, suing as heirj, to have a sale of a por- 
tion of her husband’s estate effected by her set 
aside on the ground th.it the sale was invalid, 
except in so lat as it affected the rights of the 
widow herself therein, it was contended on be- 
half of the defendant, that the plaintiff, having 
sued as heir, could not be allowed to succeed on 
the basts of a solenarnah entered into between 
himself and the heir by virtue of which he had 
acquired the rights of the heir, as this would be 
contrary to the rule laid down in 11 M.I A. 7, — 
that the determinations in a cause should be 
bounded on a case, either to bo found in the 
pleadings or involved in or consistent with the 
case thereby made and that the equities and 
ground of relief originally alleged and pleaded 
by the plaintiff should not be departed from, 
the Judicial Committee fully affirming the rule 
stated, held, that if this objection bad oeeu 
taken in the first Court, the plaint and issues 
plight and ought to have been amended, but, as 
It was not so takeu, and the suostance of the 
case in the plaint was that the sale by tho 
widow was invalid beyond her own interest. 
Under tho circumstances of the case, there was 
no weight m the cunientiou of the appellant. 
Nurul HOSSEIN V. 8HB08AHAI LAL,20C. 1. 

f-C. = 19 1.A. 221 = 6 Sar. 205. C^’.. 4 C.L.J. 
370= IIC.W.N. 86; P., U.B.R. 1887— 1901. Vol. 
Hi 231, OlP.R. 1901 = 113 B.L.R. 1901, U.B.R. 
1906. 3rd Qr. Tort {9).] 

^97) — Practice^ Variance between pleading 
dnd proof — Relief not asked (or, — In a suit 
brougnt to establish a right of ownership of pro- 
perty, it is notcompetouc to the Court to enter 
into and decide the question of right to un ease- 
ment over the same. Though the Courts are , 
bound to take into consideration ail the rights 
cf tho parlies to a suit both legal and equitable, 
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and give effect thereto by their decrees, as far 
as possible, they are not at liberty to grant a 
relief either not prayed for in the plaint, or that 
does not flow naturally from the ground of 
claim as stated in the plaint. Sambayya 
V. Gopalakrishnamma, 15 M. 489 = 2 M L J. 
257 

(&Q)^PUadings and proof— Specific relief 
prayed for not proved— Decree on general 
prayer.— Although the plaintiff had failea to 
prove the case on which he claimed a special 
relief, the Court in this case held that he bad 
established a case in which, upon the plaint 
and tbo general prayer for relief, he was entitled 
to a decree. GOBIND CHUNDBR MOOKERJBE 
V. DOORGAPERSHAD. 14 B.L.R. 337 = 22 W R 
248. 

^99)— .dcf VIII (B.C.) of 1869 — Agricultural 
holdings - Erection of building— Proprietor's 
consent Right to hold land in perpetuity— 
Piling of plaint— Further statement by plaintiff 
after filing of defendant's written statement. — Act 
Vni (B.C ) of 1869 applies only to agricultural 
holdings and does not apply to disputes regard- 
ing a street in a town. The mere fact that a 
building has been erected on a laud with the 
consent of tho proprietor of tbo estate, does not 
give to the occupant a right to bold the land 
perpetually at tbe same rate. If the proprietor 
witb an ultimate view of raising the rent brings 
a suit for ejectment, he has a right to have bis 
title to eject determined in that suit. [Appl., 3 
C.L.R 543. J After written statement whs filed 
in a suit for ejectment, the plaintiff, without 
leave of tho Court, filed a further statement 
without the claim that he ruade in the plaint 
and substituting in its place a claim for en- 
hancement of rent. Held that tho supplemental 
statement of the plaintiff must be rejected. 
The Collector op Monghyr v. Hakim 
MADAR BUKSfl, 25 W R. 136. 

{00)— Plaintiff slating in plaint to be tn posses- 
sion. and praying merely for confirmation of the 
same — Dispossession found— Relief. — A plain- 
tiff who, stating in his plaint that ho is in pos- 
session, prays merely for confirmation of posses- 
sion, will not be given a decree lor recovery of 
possession, if it is found that he was disposses- 
sed by tho defendant before suit, and that he 
bad no possession as stated in tbe plaint. 

Fatima Bibbe v. ahamad Baksh, 31 C. 
319. 

{0\)— Practice— Pleadings— Defective plaint 
—Extefision of plaint by subsequent statement 
of plaintifi-Civ. Pro. Code, ss, 118, 146, 
147. — Tbe plaintiff came into Court claiming a 
decree declaring bis title to and his possession 
of. certain plots of land, or, in the alternative, 
a decree lor possession ; but. with respect to 
tbe latter relief, be made no specifio assertion 
that he had been dispossessed, or, if so, at what 
date such di.spussession bad takeu place. On 
being challenged by tbe defendant to state 
whether he had been dispossessed, he filed an 
application admitting that he was out of pos- 
session, and further, on being examined by tho 
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Court under s. 118 of the Code of Civil Proce- 
dure. oonfirmed that statement, and said that 
he did not recollect the exact date of dispos- 
session. The claim for a declaratory decree 
was undoubtedly barred by limitation. As to 
the remaining portion of the claim, it was Jield 
by Blair, J. that the plaint disclosed no cause 
of action for a suit for possession, and it was 
not possible to supply the defects in the plaint 
by means of the subsequent petition and depo- 
sition of the plaintiff, and with this view of the 
case. Aikman. J., substantially agreed. Per 
Banerji, J ., — The plaint though ambiguous, 
was capable of being supplemented by the 
plaintiff’s deposition, and was so supplemented, 
and the lower Court was wrong in refusing to 
decide the plaintiff's claim for a decree for 
possession. KASHI NATH BISW.AS v. Ram 

Nir.\njan Chaube, A.W.N. 1902, 3S. (5B. 
609, R.) 

{92)— DefendajiCs failure to dispute point— 
Admission— Judgment by default — Plaintiff's 
duf]v.— The system of procedure in this country 
is not such that, if a defendant fails to dispute 
or contest a point, he thereby admits it. On 
the contrary, if he allows judgment to go by 
default, the plaintiff is just as much bound to 
prove his case. Bhuban Chandra SHOME 
v. Ramdayal Shamanta. 5 B.L.R. App. 62 
= 14 W.R. 555. 

{9Z)— Failure to prove case set up in plaint 
— Admission by defendant— Decree for plaintiff 
as to such portion.— Where a plaintiff states in 
his plaint that the lands in dispute are his self- 
acquisition and fails to prove his averment, it 
is no ground for dismissing his suit altogether, 
if he is entitled in part to the relief sued for on 
the fact's admitted by the defendant himself 
NABASANNA v. GURAPPA, 9 M. 424. 

i9i)—Grcnt.nds of appeal in argument.— 
Though, as a rule, the Court will not permit 
grounds of appeal to betaken in argument which 
have not been taken in the memorandum, yet 
where a decree comes before it. which is upon 
its face illegal, the Court is bound to take up 
the point itself and rectify the mistake. 

Reran Sookh Chunder v. Parbdtty 
DOSSEE, 3 G. 612 = 1 G L.R. 404. 

(95) — Practice — Suit — Different case in ap- 
peal . — Where a plaintiff went to trial alleging 
that the land claimed was attached to his estate 
as alluvial, he was not allowed to raise in ap- 
peal a different case, one simply of original 
ownership of the site of the lands reformed. 

EKOWRi Sing v. Hiralal seal, 2 B.L.R. 
P.G. 4 = 11 W.R.P.G. 2=12M.I.A. 136. [E., 21 
W.R. 224 ; Appl., 22 W.R. 238.] 

(961 — Setting up a different case in Court of 
appeal . — Parties who have had a suit determin- 
ed upon questions which they thought fit to 
raise in the first Court are not entitled to make 
a different case in the Court of appeal, though I 
the appellate Court may in some cases allow 
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this to be done. OilDA KhanUM v. BbO- 
JENDRO COOMAR ROY ChOWDHRY, 12 B.L.R. 
451 = 21 W.R. 352. 

(97) — Tacit admission in lower Court — Reces- 
sion in appeal. — Where parties allow a suit to 
be conducted in the lower Court as if a certain 
fact was admitted, they cannot afterwards in 
appeal question this fact and recede from their 
tacit admission. Kanai Lall KHAN v. 
Sashi Bhuson Biswas, 6 C. 777=8 G.L.R. 
117. 

(99) — Grounds of claim— Change of grounds 
in appeal.— k plaintiff cannot in appeal be 
allowed to change the grounds on which he 
alleged himself to be entitled to claim relief. 

Masuma Bibi V. The Collector of Ballia, 

7 A. 687 = A.W.N. 1885. 227. 

(99) — Practice — Change of grounds— Declara- 
tory suif. — The widow of a deceased judgment- 
debtor sued the decree-holder for a declaration 
that certain property was not liable to be sold 
in execution of his decree against her husband 
on the ground that she bad got a transfer of 
the same in consideration of her dower-debt 
and that she was in possession of the same. 
On appeal she contended that she was in 
possession lawfully and had a claim for an un- 
satisfied dower-debt and was therefore entitled 
to be maintained in possession under the pro- 
visions of the Wahomedan Law. Held that 
the appellant was not competent to change the 
grounds on which her claim had been brought. 
The position claimed by her on appeal was 
only that of a creditor of her deceased husband 
and would give her no right to oppose the 
decree-holder. Amir BIBI v. NATHMAL DAS, 

A.W.N. 1883. 147. 

(100) — Shifting the issues in a Court of 
Appeal.— One who seeks to set aside a purchase 
completed under the sanction of the Court 
should allege the grounds on which be claims to 
impeach it, and should not be allowed after the 
trial of the case to rely on other grounds which 
have not been tbesubjeot of trial or adjudication 
in the Court which takes the evidence. It is 
not easy to formulate a rule which will fit every 
case, but the principle is clear enough, that a 
party shall not be condemned in Court, on 
allegation which turn on evidence and which he 
has not been led to rebut by evidence. It is 
always unsatisfactory to reverse a decree for 
the reason that the ground on which it rests 
was not that on which the parties come to issue. 

But it is obvious that great injustice may be 
done by shifting the issue in the Court of 
appeal, and so deciding without due investi- 
gation. IIAHOMED V. Savvasi, 2 Bom. L.R* 

640. 

(101) — Practice — Suit brought on one ground 
cannot be decreed against thedefendant onanother 
—Amendment of plaint — No amendment allowed 
after hearing arguments in appeal.— A. suit 
brought against the defendant on one ground, 
which fails, should not bo decreed against him 
on another ground which he had noopportonity 
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of mectini;. After arguments in an appeal have 
been beard, the Court will not allow amendment 
of the plaint, so as to convert a suit of one cha- 
racter into a suit of a substantially different 
character. Dayabai v. Ha.ii Nooit Mahomed, 
11 Bora.L.R. 237 = 34 B. 244. 

(102l— Orai plcadingi> — Point raised before 
loxoer Court not noticed — Evidence. eiW 
cases where the Courts below really omit to 
notice a particular objection urged, the parties 
must be able to satisfy the High Court that 
the point was actually taken before the Judge 
in the oral pleadings. This can be done either 
by an affidavit of some person actually present 
in Court who heard the point raised, or by 
a petition to the Judge drawing his attention 
to the omission, and asking him to pass an 
opinion on the particular point. In the absence 
of any such evidence, the High Court is bound 
to presume, from the fact of the Judge taking 
no notice whatever of the point, said to have 
been pressed before him that it was in fact 
never pressed. YUSOOF ALI CHOWDUY v. 

Mussamut Fyzoonissa Khatoon Chow- 
DHRAIN. 15 W.R. 296. 

(103) — Alndras Civil Service Annuity Fund, 
right to refund of, completed before 1853, not 
affected by revised rules of lQ53 — Tico sets of 
defendants severing in defence — Lodging sepa- 
rate case.— This was an appeal by the East 
India Company from a decree of the Supreme 
Court of Judicature of Madras by which that 
Court declared the respondent to be entitled to 
a refund or repayment of the surplus paid by 
him in excess to the Madras Civil Service An- 
nuity Fund, as a subscriber to that fund beyond 
the half-value in the plaintiff’s annuity. On 
the main question whether the respondent’s 
right to the refund of the excess of his subscrip- 
tions had been in any manner lost or destroyed, 
it was contended on the part of the appellants, 
the East India Company, that it had been lost 
or destroyed, because the revised rules of 1853 
did not contain the provision for refund 
which was contained in the rules of 1838, 
and the respondent, being a subscriber to the 
fund, was bound by those revised rules ; but, 
acoordiog to their Lordships, the revised rules 
could not operate retrospectively so as to des- 
troy rights which had been acquired before 
they were passed. In their Lordships’ view, 
the real question was whether the respondent 
had or bad not, before the revised rules were 
passed, acquired a title to the refund of the 
excess of his subscriptions, and their Lordships 
were of opinion that ho bad, for, in the year 
1852, be had accepted the annuity on condition 
that the excess of his payments should be re- 
funded to him. [R.. 10 B. 313, 22 B. 451.] 
Two sets of defendants severed in defence 
(their interests involving an alternative as to 
which was responsible to the plaintiff), and 
Court below fixed one set of the defendants 
with the liability. Upon an appeal in which 
plaintiff was made sole respondent, the other 
fiefeodants were held entitled to appear, 
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and to lodge a separate case. THE East* 
India Company v. Robertson, 4 W R P 
C. 10 = 7 M.I.A. 361. 

(104) — Lain of procedure, change in— Proce- 
dure applicable topending suits — Amendment of 
plaint, whether a question of vrocedure.—lx\ a 
case instituted under Act XIV of 1882. held, 
that the question, whether a plaint can be 
amended so as to enable the Court to give the 

' plaintiff a declaration, is a mere question of 
procedure ; and on the principle that a litigant 
has no vested right in procedure, the question 
of amendment arising subsequent to the pass- 
ing of the new Civil Procedure Code (Act V of 
1908) will be governed by it. GOKUL PRASAD 
V. ALI BAKSH AND OTHERS, 13 O.C. 152=6 
lod. Cas. 1015. 

(105) — of appeal— Not matter of proce- 
dure . — To disturb an existing right of appeal 
is not a more matter of procedure. NANA ABU 
V. SllEKUANDU. 10 Bom. L.R, 330 = 32 B 
337. 

(106) — Reversal of judgment.— k Court of ap- 
peal ought never to reverse the judgment of an 
inferior Court unless quite confident that the 
judgment given in the Court below is wrong. 
Yemunabai V. BALshet. 5 Bom. L.R. 584. 

{\01)— Appeal — Events, cognizance of, since 
the filing of a suit or appeal.— k Court is entitled 
to take cognizance of events which have hap- 
pened since the filing of a suit or an appeal. 
Ahmad.iee V. Mahamadjee. 1 Bom. L R 
218. 

(108) — IF/io should be made respondent, — 'The 
party against whom some further relief is claim- 
ed should alone be made respondent and it is 
needless to join other parties as respondents, if 
against them no|further relief is sought. A. CAS- 
PERSZ V. Kishori LAl Roy Chowdhri, 23 
C 922, P.C. = 1 C.W.N. 12. 

udgment — District Court. — A party 
who appeals to the District Court is enti- 
tled to obtain the decision of the appellate 
Judge himself upon the points in dispute. 
The District Judge should give actual and 
precise findings of fact and not merely doubt 
and inclination and a statement of the belief 
of the lower Court. Rauappa v. GUUUBA- 
SAWA, 1 Bora. L.R. 843. 

(110) — Lower Court's procedure— Presump- 
tion. — The rule is to presume that a lower 
Court has done its duty. Neglect of duty 
cannot be assumed at the mere suggestion of 
the appellant. RA.IAH RASH BlHARI Lall 
Singh v. Nabayi paddar. 3 B.L.R.A c. 

99 = 11 W.R. 463. 

(111) — Appeal — Presentation, when -proper.^ 
An appeal must be presented to the Judge and 
not to the Moousarim. The placing of a peti- 
tion on a table when the officer is not preaont 
is not a presentation to him. TAJ ULDEBN 

Khan v. Musst. Ghafoor-ul-nissa, 3 

N.W.P. 341. 
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(112) — Two Judges hearing an appeal and 
differing in their opinions— Whether appeal 
sJiould be dismissed— Civ. Pro. Code, s. 575.— 
The two Judges before whom these appeals 
were heard diSered in their opinions. One 
considered that the accident was due to the 
negligence of the defendants’ servants ; the 
other was of opinion that the facts shewed that 
the defendants were not guilty of negligence. 
Therefore, under s. 575 of the Civil Procedure 
Code, both theappea’s must be dismissed, each 
party to pay his or her own costs. Mebrama 
V. BABU BHIKARAJ SAaARUULL. 14 Bur. 
L.R. 257. 

(113) — Civ, Pro. Code, s. 575 — Reference of 
appeal to other Jtidges- Composition of Bench 
hearing referred appeal.— 'Whote the Judges 
who hear an appeal differ on a point of law, 
and decide to refer it to another Bench of 
Judges, such Bench must include the Judges 
who first heard the appeal. ROHILKAND AND 

kumaon Bank (Limited) v. Row, 6 A. 468. 
(6W.R. 269, R.) {Appl.,1 A. 523 = A.W.N. 
1895, 139 ; R., 6 Bom. L.R. 131.] 

{IH)— Reference by Division Bench to third 
Judge — Civ. Pro. Code, s. 575 — Scope of appeal. 
— Where au appeal is referred to a third Judge 
by a Bench of two Judges under s. 575 of the 
Civ. Pro. Code, the whole appeal is open for 
argument before him, and not simply the 
point or points on which the Judges differed. 
Seshadri atyangar V. Nataraja ayyar. 
21 M. 179. [R., 6 Bom. L.R. 230, 14 Bur. 

L.R. 59.] 

(115) — Suif instituted under Civ. Pro. Code 
of 1859 but decided after its repeal— Procedure 
on appeal— The appeal, in a suit instituted 
under the Civ. Pro. Code of 1859, but decided 
after the Code of 1877 had come into operation, 
is governed by the procedure under the latter 
Code, by virtue of s. 3 of the same. Such 
appeal may be dismissed for default under 
s, 556, and the appellant may apply for its re- 
admission under s. 558, and by a. 588 (cl. 5) he 
is entitled to an appeal on refusal. Elahi 
Baksh V. MARACHOW, 4 C. 823 = 3 C.L.R. 
393. (3 C.L.R. 208, F.; I B.L.R. 101, F.B.! 

3 C. 662, 3 C. 669, R.) 

(116) — S. 562, Civ. Pro. Code — Appeal 

—Decision on an issue upon which there is no 
finding.— Where the Court of First Instance 
takes evidence, but does not find on the issues 
and decides the suit on a point of law, it is 
not necessary for the appellate Court to remand 
the suit under s. 562, but it may come to a 
decision upon the evidence recorded, if that is 
considered sufficient. Bandi SUBBAYTA v. 
MADALAPALLI SUBANNa, 3 H. 96. [R., 8 

A. 576, F.B.] 

(117) — Suit in Subordinate Court — Value of 
suit less than Rs, 2,500 — Appeal to District 
Court— Validity of proceedings. — Where a suit, 
the value of which was within the pecuniary 
limits of the jurisdiction of a Munsiff’s Court, 
was institute in the Subordinate Court, and a 
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decree passed by it, and an appeal was prefer- 
red from that decree to the District Court 
(which would have had cognizance of the 
appeal even if the decree had been passed by 
the proper Court, viz., the Muusiff’s Court), 
the determination of the appeal by the District 
Court, which had jurisdiction, does n^t cure 
the initial defect of jurisdiction of the Subordi- 
nate Court. An Appellate Court is only a 
Court of error and the trial by the Appellate 

I Court cannot be accepted in place of a trial by 
the Court of first instance. VelaYUDAM v. 
ARUNACHLLA, iZ M. 273. [Doubted, 23 M. 
367 = 9 M.L.J. 263;R., 2 L.B.R. 117, 2L.B. 
R. 192.] 

(118) — Rejection by Civil Court of petition of 
appeal ^Petition not containing particulars re- 
quired by order of High Court — Rejection held 
wrong. — Where a petition of appeal was rejected 
by the Civil Court because it did not contain the 
particulars required by the order of the High 
Court, dated 26th June, 1867, held by the High 
Court, that the order of rejection wa.s wrong 
and that the utmost which the old rules justi- 
fied was the non-receiving. ARaBHI SESHA- 
CHELLAM APPA RAUv. ramaya, 6 M.H.C. 
422. 

(119) — Appeal against joint decree by some of 
the defendants on grounds common to all— la 
an appeal against a joint decree by some only 
of the defendants on grounds common to all of 
them, the whole decree may be reversed. HlRA 
CHAND V. ABDUL. 1 A. 435. 

(120) — Construction oj decree — Appellate 
Court not bound by explanation of Judge. — H 
a decree were equally susceptible of two con- 
structions, of which one rendered it in accord- 
ance with law, and the other did pot, the 
appellate Court will give it the former. It will 
not be bound by the explanation of the Judge 
bim.self who passed the decree ; and much less 
by notes taken by a Deputy ^gistrar at tbe 
time of judgment. SAMAR AHMED v. 

Haji Ismail Haji Habib, i B. 138. (i 
B. 1, F.) 

(121) — Practice — Appeal — Alteration of date 
fixed for hearing. — On the 3rd February, the 
respondent, in an appeal pendiug before the 
District Judge, informed the Court that he was 
prepared for the ca*e being taken any day that 
week. The 9th Uarob was ihen fix^ fof 
bearing. On the 3rd March, the application 
was made OD behalf of the appellant that the 
case might be taken on tbe dtb for tbe con- 
venience of the counsel who being brought 
from Allahabad on that date. This a pplicatioo 
was opposed by the pleader for the respondent, 
on the ground that the respondent had engaged 
counsel for tbe 96h, and could not be informed 
ot the change of date in so short a time. On 
tbe 4th March, the application was brought 
before the Judge, and he then ordered that the 
bearing should take place on the 5th, and, 
upon the 5th, the appeal was heard, the plea- 
ders for tbe respondent being present, but taking, 
no park in the argument. The Judge decreed 
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the appeal. Held that care should be taken 
not only in fixing the original date for the 
hearing of a case, but in altering the date of 
bearing so that none of the parties bhould be 
taken by surprise, but that there was cotbing 
illegal in a Judge taking an appeal on any day 
he ohcdae to fix, so long as the parties or their 
pleaders had sufficient notice and no prejudice 
was caused, and that, in the present case, there 
was no proof of surprise or prejudice. ANDHA 
KUAR V. DaLIP LALL, A.W.N. 1889, 20. 

11221-5. 22 XXIIt of 1861, s. 11— 
Jurisdiction — Appeal. — When the decree or 
order which is the subject of appeal is made in 
a suit, whether during the executiou proceedings 
or previously, the subject-matter in dispute 
within the meaning of Act VI of 1871, s 22. is 
tbfi subject-matter in disi ute in that suit, and 
not the mere amount of money which the order 
itself may directly affect. Where a question, | 
such as IS contemplated in Act XXIII of 1861, 
s. U, was determined by the order of a Subor- 
dinate Judge engaged in ex'outing a decree, 
the appeal from such order was held to lie to 
the Uiacrict Judge, and not to the High Court, 
although the original subject- matter in dispute 
which had been less than Rs. 5.000 had grown, 
by the addition of interest, to a sum exceeding 
Rs. 5 000 Mussamut Ruttan.iote KOOER 
V. Ram Dass, 10 B. L.R. 290 = 19 W. R. 131. 
[J’.. 12 A. 581.] 

(123) — Act VIU nf 18G9. s. J02 — 
•Appeal to High Court. — Act VIII IB.C.) of 
1869, s. 102, does not apply to a case decided by 
the Additional Judge. NOROKISTO KOONDO 

V. Nazir Mahomed Sheikh, lO B.L.R. 
App. 30=19 W R. 202. (Appr., 1 C.L.R. 
39.] 

(124) — Re-hearing of ex parte appeal— What 
the applicavt must tatisfy Court upon. — Upon 
a petition for the re-bearing of an appeal heard 
ex parte, the applicant must satisfy the Court 
that the notice was not duly served or that be 
was prevented by sufficient cause from attend- 
ing, when the appeal was called on for hearing. 

Andnda Shah Biswas v Kema Beeree, 
-6C. S48. 

( 1251 — Appeal between co-defend ints — Appeal 
when allowed. — Where a Court deals with a 
ease at the hearing an if it raises not only a 
question between the plaintiff and the defend- 
ants but also one between the defendants, inter 
80 , it is not competent to one of the defendants 
to appeal against tbo decree as between himself 
and the other defendant. SOIRU PadMANABHA 
RANOAPPA V. NAUAY AN RAO bin VlTHALRAO. 

18 B 820. [R.. 25 C. 665, 16 O.P L R. 42. 

81 0. 643 = 8 O.W.N. 496. 28 M. 229 = 15 M.L. 

212, 12 0.0. 260 ; Cons., 3 N.L.R. 85 ] 

Interlocutory order^Ptnalily— Review 
■or appeal. — It would be contrary to tbe usual 
procedure and practice of tbe Court for one 
Judge to make an order which has been refused 
by another Judge, even though arguments 
should be urged before him which were not 
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urged before the Judge to whom the first appli- 
cation was made. If an order is wrongly 
refused, the proper course is to seek to review it 
or to appeal from it ; not to seek to obtain tbe 
order by resorting to another Court. MOTIVAHU 
V. Premvahu. 16 B. 511. 

(1271 — Withdrawal of suits or appeals — With- 
drawal of suit — Landlord and tenant— Forfei- 
, lure for non-payment of rent— Right to relief 
from application in motion. — A motion was 
I made on summons that a suit, seeking a decla- 
ration that defendants bad forfeited their right 
to a lease by reason of non payment of rent, be 
' discontinued or dismissed. Held, such an appli- 
cation should not be made by motion, but the 
defendant was entitled to be relieved from the 
forfeiture on payment of what was due. 

Gholam Mahomed v. Calcutta Club, 
Cor. 67. 

(128) — Withdrawal of appeal — Respondent 
who has filed objections, right of, to appeal. 
— A respondent, who has filed cross-objections, 
unless he satisfies the Court upon affidavit 
that he was bimself ready to appeal and would 
have done so within time but for the appeal by 
the other side, should not be granted leave to 
appeal on tbe withdrawal of the appeal by the 
appellant. GOUR HARI SANYAL v, Prem 
NaTHSANYAL. 9 C. 738=12 C.L.R. 395. f/i.. 
23 B. 692.] 

(129) —Permission fo ipithdraw second apypeal 
— Reviewonnew evidence discovered— Civ. Pro. 

I Code tActX 0/1877), s. 623. — The last paragraph 
I of s. 623 of the Civ, Pro. Code indicates that it 
is the pendency of an appeal preferred by tbe 
I party and nothing else, which stands in the way 
of bis application for review. It is however just 
and reasonable and in accordance with practice 
that a party who has discovered fresh evidence, 

• soon after he has presented his second appeal, 

I should be allowed by the High Court to with- 

* draw such appeal, so that he may apply for a 
I review to the lower Court which alone could 
' consider bis new evidence. PANDU v. DEVJI, 

7 B. 287. [R., 30 B. 625 = 8 Bom. L.R. 842; 

D.. 18 M. 480.] 

(1301— 46senl respondent— Right of apypeal — 
Civ. Pro Code {Act VIII of 1859), s. 119 = 
s. 108 of the Code of 1882.— The respondent in 
tbe lower appellate Court is not precluded, 
because of his non-appearance in such Court, 
from appealing to the High Court. 8. 119 of the 
Civ. Pro. Code (of 1859) applies only to an 
absent defendant and not to a respondent. 

Kali kishohe Roy v. Dhununjoy Roy, 3 
C..228. 

(131) —Memorandumof appeal^ misdescription 
in headingof — Dismissalof appeal.— An appeal, 
described m the memorandum as a “First 
appeal from order,’* whereas in reality it was 
an appeal from an order under a. 244 of tbe 
Civ- Pro. Code, which amounted to a decree, 
should not be dismissed on account of tbo 
mistake. Tbe misdescription, not having pre- 
judiced the reapondeot, must be corrected and 
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the appeal heard. Nor did the mistake, in any 
respect, aflect the stamp on which, under the 
Court Fees Act, the memorandum should be 
presented, whether it was a memorandum of 

or one from an order 

Santlal V. Sri Krishen, 
14 A 221 = A.W.N 1892. 66. <12 A. 61, i?.; [F. 
22 A. 430 = A.W.N.1900, 136.] 

(132J -Ciu. Pro. Coae, 1882, s. dil—Appeal, 
copy Of decree to accompany memorayidum of . — A 
copy of the decree appealed against being a 
necessary accompaniment at the presentation 
of the appeal against it, where no such copy has 
been put in with the memorandum or appeal, 
the appeal cannot be regarded as having been 
validly presented. Chamel.\ Kuar v. AMIR 

77 = A.W.N. 1893. 223- {A.W.N. 
1892, 47. F.) 9 C.P.L.R. 109.] 

(133J— iVoIzce on pleader if notice to client — 

Appeal from preliminary decree, disposed of — 

Arrival of records in Loiver Court— Parties 

preferred to the 
High Court against a preliminary decree for 
accounts having been dismissed for non-pro- 
eecution. the record was returned to the Lower 
Court, which directed notices to be served on 
the pleaders of the parties for the further 
hearing of the case, a week hence. Notice was 
served on the defendant’s pleader but ho did not 
inform the delendaut. Held, that the notice 
was not a good notice on the defendant, aud 
an ex parte decree passed against the defend- 
ant on the date fixed should be set aside ; that 
the case should be reheard upon notice served 
on the defendant personally. E.F. Sandys 

V. UPENDRA CHUNDRA SlNHA ROY, 13 C. 

W. N. 142 = 2 Ind. Cas. 547. 

(134)— iic/i(;ious endowment -~^Johunt. coni- 

peUncy of , to appoint successor by will — 
Direction in will to appoint successor — Construe’ 
ti^ of will — Pules regulating Muhunts and 
their offices, derivable from established custom 
and usage — Plaintiff claiming Mohuntship, 
^ty of, to establish his title to office.— A, the 
Monuut of a wealthy endowed religious iosti- 

addressed to B reciting 
that B should succeed as the next Mobunt and 
have his name entered as proprietor in the 
records in substitution of that of the testator 
and take charge of all the properties and, 
as Mohunt of the institution, perform tbe 
religious duties iu the usual way. The Will 
also directed that on B, finding himself in- 
capable of fulfilling the above duties, he should 
appoint in his place C the present appellant, as 

T\ri the true construction of the 

Will, that it did not give the appellant an ab- 
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his successor. It was unnecessary for their 
Lordships to consider whether in point of law, a 
grant of Mohuntship can be made by any holder 
of the office with the superadded obligation im- 
posing on the grantee the necessity of following 
the wishes of the grantor, as to the person whom 
be is to appoint to be his successor in that 
office. Their Lordships observed that the only 
law as to the Mohunts and their offices, func- 
tions and duties, was to be found in custom and 
practicci w’hich was to be proved by testimony 
and no evidence had been adduced before their 
Lordships to show that any such appointment 
had ever been made in reversion on any former 
occasion. It had only to be considered whether, 
upon the case as it stood, the appellant had made 
out his title. It was not necessary to consider 
whether he had shown any infirmity whatever 
in tbe tide of tbe respondent, but whether he 
had made out a satisfactory case to entitle him 
to recover the office and the lands and property 
belonging to it. Their Lordships therefore decid- 
ed both on the consideration of the Will and 
on tbe evidence brought before them that the 
appellant bad completely failed in his attempt 
to set up his own title, and that, consequently, 
the decision of the Court below, to the effect 
that he had failed to establj.«h any title of his 
own, ought to be affirmed. GrEEDHAREE 

Do.ss Mohunt v. nundokishore Doss 
Mohunt. 8 W.R.P.C. 25 = ll M.I.A. 409. [F., 

9 C. 766, P.C. = 13 C.L.K. 30; Appr. , 1 M- 235, 
P.C. = 4 T.A. 76; R., I I.A. 209. 5 C.L R. 73. 

8 B. 432, 11 B. 185. 10 M. 375, 3l M. 29.3, 

23 B. 131, 7 C.W.N. 145. 5 C.LJ. 360. 8 
C.L.J. 499, 11 C.L.J. 2 = 3 Ind. Cas. 403.] 

(135) — Application to restore appeal dismissed 
for default — Evidence of sufficient cause for 
restoration. — An applicant for tbe restoration 
of an appeal which has been dismissed for 
default of appearance should produce all tbe 
evidence in support of the application before 
the Court to which it is made. If he does not do 
so, and his application is dismissed, be will not 
be permitted to supplement such evidence lo 
the Appellate Court on an appeal from tbe 
order dismissing his application. MUZAFFAB 
AU KHAN V. KedAR NATH, 20 A. 266 = A. 
W.N. 1898. 34. (A.W.N. 1890, 166, F}. [B.. 

31 C. 150 ] 


solute positive and unqualified right at any time 
to the Mohuntship even on the incapacity of B 
to' perform the duties of Mohuut. Until B 
became incapable, no trust or duty was even 
suggested, and even when be should actually 
become incapable, it cannot be put higher than 
as a gift in the nature of a precatory trust — 
that is, one requesting B to perform the wishes 
io the , testator and to appoint the appellant as > 


(1361 — Appeal to Privy Council — Restoration. 
— The High Court has the power, and augbt to 
exercise its discretion in each particular case, 
with regard to restoring appeals to the Privy 
Council dismissed for default, or removed for 
any reason from the file of the High Court- 
in the matter of the petition of RaDH.A BINODB 
MisSER. B.L.R.Sup. Yol.l, 730, F.B. = 7 W.R. 
530. 

(137) — Same subject matter — Two suifs — A 
suit should not be proceeded with while an 
appeal relating to the same property and bet- 
ween the same prirties is pending before the 
Privy Council. SHEOPROSUN illSSER v. 
Maharajah Rajendeb Kishore Singh, 
W.R. 1864. 100. 
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Delay to forward depositions to Eng- 
land-Peremptory order to sejid papers forth- 
with, — In A case of great delay by the officers 
of the Sudder Dewanny Adaxulut at Calcutta in 
not forwarding certain depositions filed in the 
cause, which had been omitted in the trans- 
cript forwarded to England, the Judicial Com- 
mittee peremptorily ordered the Sudder Dewa- 
nny Court forthwith to transmit the omitted 
evidence to England. BABOO Kasi Persad 
NARAINv. MUSSUilAT KaWALBASI KOOER, 
5 M.l.A. 146. 

(139) — Security from respondent in possession 
^Madras Reg. VlII of 1818, s 4 — Privy Coun- 
cil, Jurisdiction of — Quicre. — Whether there is 
any jurisdiction in the Judicial Committee, 
under s. 4 of Madras Reg. VIII of 1818, to call 
for security from the respondent when in pos- 
session. Nagalutchmee Ummalv. Goroo 
Nadaraja Chetty, 6 M.l.A, 309. 

(140) — L^wer Courts failing to decide the 
principal guestions — (Juestions of fact— Inter- 
ference by the Judicial Committee. — Although 
the Judicial Committee adhere to the rule not 
to disturb the findings of two concurrent Court, 
in India upon a que.stion of fact, yet such rule 
does not prevail, where the Courts in India have 
never dealt with the real question raised by the 
issues, and hive drawn wrong inferences from 
the evidence. In such a case, the Court of 
ultimate appeal will disregard those concurrent 
judgments, and decide the case upon the evi- 
dence contained in the reC'ird. MOULVIE SAY- 
YUD UZHUR ALI V. MUSSUMAT BEBEE 

Ultae Fatima, 13 M I. A. 232. 

(141) — Extension of time to appeal, jurisdic- 
tion of the Judicial Committee to grant-- Enlarge- 
nient of time for prosecution of appeal. — The 
Judicial Comniitteo have uo jurisdic«,ion to en- 
teclaiu an application for extension of time to 
appeal until the petition of appeal is lodged. 
Where it appeared that an inquiry was pending 
before the Master in the Court below, arising 
out of the decree, which was the subject of the 
appcril, the result of which might render the 
prosecution of appeal unnecessary, the Judicial 
Committee enlarged the time prescribed by 
r. V of the Order in Council of the 13th June 
1853, for pro.seoution thereof, until further 
order. GUNGADHUR SEaIj v. SREEMUTTY 
RaDDAMONEY DOSSEE, 6 M.l.A. 209. 

(I42i — Appeal to Sudder Court — Appeal on 
singli is.suc —Whole appeal opened «p — C’ross- 
appeal. — When a case is brought by way of 
appeal before the Sudder Dewanny Court, the 
wbolo ctui»e is before th^t Court, although the 
appeal is limited to a single issue. A cross ap- 
peal is not necessary. PRANNATH ROY CHOW- 
DRY V. BOOKEA begum, 7 M.l.A. 323. 

Hearing appeal to Privy Council ox 
parte— Personal service on respondent, evidence 
of. — Their Lordships declined to bear an appeal, 
from the Sudder Dewanny at Madras ex parte, 
without evidenc'd of the respondent having been 
personally served with notice that the appeal 
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was pending; and ordered the appeal to stand 
over, with leave for the appellant to proceed in 
the Court below, to render service of such no- 
tice effectual. Konadry Valabha V. Valia 
TAMBURATI, 4 M.l.A 213. 

(144) — Award of partition — Act XVIII of 1848 
— Appeal to Privy Council from decision of 
Governor-in-Council — St 3 and 4, will. TV. c.41, 
ss. 3 and 4, St. 7 and 8, Viet, c 69. — An Act 
of the Legislature of India, No. 18 of 1848, em- 
powered the Governor-in-Council of Bombay, 
to administer the private estate of the Late 
Nawab of Surat : and, by s. 2, it was enacted 
that no act of the said Governor of Bombay in 
Council in respect of the administration to, and 
distribution of, such property, from the date of 
the death of the said Nawab should be liable to 
be questioned in any Court of Law or Equity 
No provision was made for an appeal from the 
Governor’s deci-siou. In pursuance of the power 
conferred by this Act. the Government Agent at 
Surat, to whom the matter was referred, made 
an award distributing the estate in certain 
shares, among the heirs of the deceased, which 
award was confirmed by the Governor-iu-Coun- 
cil. Upon an application by a claimant dis- 
satisfied with the award to the Judicial Com- 
mittee for leave to appeal from the Governor-in- 
Council's confirmation of the award ; held, that 
the award was not such a judicial act as to 
come within the meaning of s. 3 of the Statute 
3rd. and 4th., Will, IV., c. 41, or the 7th, and 
8th. Viet, c. 69, and could not be entertained 
by the Judicial Committee, without a special 
reference to them by the Crown under s. 4 of 
the S'atute. 3rd and It-h Will. IV,, c. 41. In re 
THE Nawab of Surat, s M.l.A. 499. 

(1451 — Validity of deed — High Court dismiss- 
ing smf as containing same point as previously 
decided suit — Decision in prior suit reversed by 
Privy Council - Ex parte appeal from subsequent 
suit— Practice. — The High Court dismissed an 
appeal from the Zillafi Court ou the ground 
that it involved the same question as bad been 
decided by thorn in another suit brought by the 
plaintiff in respect of the validity of a Zur-i- 
peshgi deed. The decision in the prior suit was, 
on appeal, reversed by the Judicial Committee. 
In such cirnumstances, on the appeal from tbo 
decision cjmiog on for hearing ex parte, their 
Lordships, with the consent of the appellant, 
romittci the case to tbo High Court, with a 
declaration that the deed was valid ; and with 
a direction, if tha respondent did not appear 
within a reasonable time to bo fixed by tbo 
High Court, to dismiss the appeal from the 
Zillah Court, and, in the event of the respond- 
ent appearing, then to bear the case ou tbo 
merits. KaLEEBERSHAD TewaRREE v. 

Lalla Binda Lall, 12 m i a. 343. 

(146) — Prior High Court decision ruling that 
polliem was not heritable estate — Subseqxunt 
decision ruling contra -Appeal against prior deci- 
sion not made in time to Privy Council — Conflict 
of decisions — Special leave to appeal. — Wheretho 
High Court first decided that a polliem was not 
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an estate of inheritance, but subsequently a 

year after it held that a polliem was an auLs- 

tral hereditary estate, the Privy Council gave 

specia leave to appeal, on the ground of a con- 
flict of decisions, from the first decision though 
the applicant was out of time. OOLAGAPPA 
CHETTY V. ARBUTHNOT, 7M.L.J. 190, 

*’* different Court, 
--Flea of Umitalion- Conjlichnq decisions- 

against one-Effect.~ A decree lor po- 

er.T'lh properties sit^t- 

It ^ Districts of Gya and Shahabad with 
wasital was connrmed by the Privy Council on 
appeal on the 28th July. 1871. Since the date 
of the coDfirmfitioa of the aopeal by the High 
Court in 18 d 5 proceedings had been going on 
siinultaneously m both the Shahabad Court 

her 1877 r r' Decern- 

Sbahih aV application was made to the 
Shahabad Court to execute the decree, and the 

on“r"h °"i Dis judgment debtor 

Mid, on the 13ch September. 1880, that this 

application was barred by limitation. While 

these proceedings were going on in the Khaha* 

bad Court and the High Court, the decree- 

r Jr r application to the 

Gya Court on the 23rd August. 1879. On the 

ihJ^J disposed of 

the plea oflimitatiou in favour of the decree- 

holder and the defendant preferred no appeal, 

but the decree-holder preferred an appeal 

against an order refusing to attach certain 

property of the judgment-debtor, and in the 

appellate Courtthe judgment-debtor contended 

tha the order of the High Court dated 13th 

Seoteraoer. 1880, precluded the decree-holder 

from proceeding with her application of the 

‘decree- 

holder was entitled to proceed with the execu- 
tion of the decree, and the judgment-debtor 
was not entitled to refer to the order of the 
13th September. 1860, to show that the 
decree bad been declared to be incapable 
of execution. BhooBOONA ALUAIBABI KOER 
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brought Mr that purpose. FOOLCOOMARY 
549^^ '' WOODOY CHUNDER Biswas. 23 C. 

(l51)--Estoppel by conduct— Settlement of 
xssues-Onmsxon of material issues— Consent 
I pi parries. —A statement was prefixed to the 
issues settled in the Court below, to the effect 
that the vakils of the parties accept the 
following issues.” Held, that it was not com- 
petent, after such consent, to object on special 
appeal that a material issue was omitted. 
SABITHA MOONEE V. Mudhoo Soodun 
SINGH. Marsh. 519. 

052)— Ciu. Pro. Code, Act X of 1877. s. 375 
Practice of High Court — Consent decree . — 
According to the practice of the High Court, 
a consent decree upon a compromise will not be 
granted, unless the suit be entered in the cause 
list of the Court. Pell v. Valetta. 5 C.L. 

K. 464. [R., 26 B. 76 = 3 Bom. L.R. 431.] 


^ ^ ^ co~plainiiff .—By con- 

sent of parties and to avoid further litigation. 

ID this case, the High Court allowed an appeal 
by one plaintiff against another plaintiff, and 
adjudicated upon their rights. Bhagirthi 
f V. Baya. 8 B. 264. (15 B. 145. 16 B. 

(149)— ilfode of consent.— practice of tha 
iligh Court at Calcutta on its original side in 
the case of decrees by consent is to require the 
defendant in person, or some one instructed 
by him. to appear in Court to consent. 
SAUNDERS V. ROAIANATH PAUL, 1 Ind. Jur. 

N.S., 393. 

il50i— Trial of charges of fraud—Consent 
decree— Practice.— A. coosent-deoree cannot be 
set aside on motion, on the ground that it was. 
obtained by fraud and misrepresentation. 
Charges of fraud cannot be tried on affidavits 
^nd a separate suit will, therefore, have to be 


of judgment, wrongly so called 
^Uigh Court, when would interfere. — Whete 
a proceeding in the lower Court was erroneously 
^lled proceedings in review of judgment, the 
High Court refu?-ed to interfere, substantial 
justice bad been done in this case. TULSI RAM 
V. GANESH. A.W.N. 1881. 103. 

(154) Refusal of Court of first instance to 
examine all the plaintiff's witnesses — dp peal by 
defendant decreed — Remand. — Owing to the 
direction of the Court of first instance only a 
portion of the evidence available in support of 
tbe plaintiff’s case was recorded by that Court, 
which decreed the plaintiff’s suit. On appeal, 
however, the lower Appellate Court took a 
different view of the plaintiff’s evidence and 
dismissed the suit. Held that the plaintiff 
should be given an opportunity of producing 
the evidence which had not been recorded owing 
to the attitude taken up by the Court of first 

instance. Pabitra Kunwar v. The MaHA- 
Raja of Benares. A.W.N 1908, 140=5 
A.IjJ. 468 = 30iA. 367. (11 O.W.N. Notes, 
p.XCII. A.W.N. 1905, 266, i?.) 

fl55) — Order of remand — Appeal from, after 
decree in suit— Civ. Pro. Code, ss. 562, 588. 
591 — Pre-emption — Wajib-ul-arz — Arsidari 
land “Haqiat” — “Hissedar”— Deh. — An 
appeal lies from an order of remand passed 
under s. 562, Civ. Pro. Code, even though 
before the filing of the appeal, the suit has been 
decided in compliance with the order of remand. 
Arszidars in District Basti are not members of 
the co-parcenary body in a village. A custom 
of pre-emption, recorded in a Wasib-ul-arz, in 
re.'ipect of the transfer of a haqiat by a hissedar 
applies only to oo-parcenere and no claim can 
be maintained in re.spect of the sale of arazidari 
land. UMANKUARIv JARBANDHAN PATHAK 

5A.L.J 447. F.B.=A.W.N. 1908, 195 = 4 M L. 

T. 162 = 30 A. 479. (12 A. 510, F.B., 12 C. 45, 

3 A.L.J. 40, F ; 29 A. 659, Overruled.) 

(156) — Remand to Lower Appellate Court^ 
Appellant not entitled to notice — Date of hearing 
on remand —Change of settled practice. — Where 
the High Court, on bearing a second appeal, 
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reoaanis a case to the lower appellate Court 
for a fresh deoision, the appellant in tbe latter 
Court is not entitled to a notice intimating tbe 
date on which the case will be taken up. (2 C W. 
N. dl8i H-) A settled practice cannot well be 
discuroed, uoleas it is shown to be illegal. <12 A 
120, 34 C. 1037. 2 C.P.L.R. 3^ 17 W.R. 70. 
21\V.R. 65. R.: 5W.R. Mis. 22. D.) Tbe posi- 
tion brought about by a remand to a Court of 
first appeal resembles thit in O. XLI. r. 12 ( = 
8. 552 of Act XIV of 1882) rather than what is 
reached by successive adjournments after the 
date originally fijt^d for hearing. Once the appeal 
has been admitted and registered, the date of 
hearing may be fixed at once or after an inter- 
val ; but, in either case, tbe appellant is not en- 
titled to receive individual notice of ihat 
date. ATMARAM V. Krishna, 4 N.L.R. 166. 

1157) —Rerti'ind — Main point in Usue nnl 
decided. — Tbe lower appellate Court having 
omitted to determine the material issue, 
whether the property sold to the plaintiffs 
belonged to the vendor, and whether be was 
competent to sell it, the ca'se was remanded 
for re-trial and fresh decision. SHADEE RAM 
V. SURMA, 2 Agra 110 

(158) — Procedure — Lo‘<ver Appellite Court 
declining to exerase furtsdiction vested in it by 
liv) --Facts undisputed— Remand unnecessary. 
— Where the lower appellate Court declined to 
exercise a jurisdiction vested in it by law, the 
High Court would have remitted the case to 
that Court for re-trial, if there were any dis- 
pute as to the facts. In case of the facts being 
well established and practically admitted, the 
Higa Court, insteal of reminding th.} c^se to 
the lower Appellate Court, would proceed to 
decide the questiou on those facts. RAM 

Narain SAHOO V. Bandi Pershad, 31 C. 
737. 

(159) — Practice— Remand— Appellate C>urt, 

tvliether to deal With whole appeal after teturn 
of findings. — In an appeal where tbe respondent 
filed objections under s. 561 of tbe Civ. Pro 
Code, the Court, without delivering judgment, 
remanded an issue with reference to the ob- 
jeotions, stating however that tbe appellant 
was IQ Its opinion entitled to succeed. It was 
apparent that, at that the appeal could 

not have been argued out, and the true mean- 
ing of tbe facts as found could not have been 
prurient to the mind of the Court. Held that, 
upon the return of the findings on remand, tbe 
Court could not treat tbe appeal as already 
docidedf and the objections tbe sole matter for 
consideration, but should consider the question 
which ha.s been raised by tbe appellant and tbe 
objections raised by tbe respondents, and decide 
the whole case. But from this ruling it 
must not be inferred that, where Judges have 
heard arguments on some of the issues and 
h^ve come to or expressed their views on those 
issues and have remanded another issue or 
issues under s. 566, tbe same Judges should be 
bound to hear tbe case de novo, on the return 
of tbe remand. In such a case, the counsel 

0. VII— 104 
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may be confined to the findings on remand. 
Lachman Prasad v. Jamna Prasad, 10 A. 
162= A. W. N. 1887. 29S. [F., 80 P. L. R. 

1902.] 

(160) — Second appeal— Practice— Party refus- 
ing to produce evidence in lower Court— Case 
not to be remanded. — Where a party had 
ample opportunities to produce his evidence, but 
refused to submit to tbe ruling of the first 
Court as to tbe o«ws of proof and declint'd to 
produce evidence, the High Court refused in 
se.-end appeal to rem-iod the case so as to give 

tbo p.irty another opportunity of putting in bis 
evidence Kanhai Lal v. DEBI Das 22 A 

141 = A.W.N. 1900. 2. 

(161) — Remand order, Appeal against — High 
Court bound by findings of fact of lutver appellate 
Court. — Whether an appeal is made against an 
order of remand by the Court of first appeal, or 
whether the propriety of such order is ques- 
tioned only in a second appeal from the decree 
which might ultimately be made by that Court, 
in either case, the High Court cannot question 
the findings of fact of tbo lower Court, unless 
they are contrary to law, if partly of law and 
partly of lact, or unless there was no evidence 
to .support them. TiKA RAM v SHAMA 
CHAHAN, 20 A. 42 = A.W.N. 1897. 193. [R . 14 
P.R. 1904 = 140 P.L.R. 1904, j 

(162) — Disposal o) a ptrliminary point — Re- 

versal of decree on appeal, and irregular remand 
of case under s. 5{)2, Civ, Pro- Code, 1977 — 
Power of succeeding Judge- to retry preliminary 
point. — Where tbe District Judge rtverses the 
lower Court’s decision on a preliminary point, 
and remands tbe case under s. 562 (though 
irregularly) for the trial of a certain isaue, it is 
not competent for his succoisor, when tbo case 
comes up again in apoeal, to retry arid decide 
such preliminarv point, SURAJ DiN v. CHAT- 
TAH. 3 A. 785 = A.W.N. 1881, 53. [R.. 32 M. 

318 ; Appr., 14 A. 348.] 

(163) — Practice— Defendant's application to 
summon platnitff — No order passed — Proce- 
dure — Remand by appellate Court — Plaintiff 
summoned by defendant — Absence cf plaintiff — 
Summons not legal —Adverse in/erence. — When 
a suit was before the first Court, an application 
was made by the defendant that the plaintiff 
should be summoned and examined, but tbo 
Court did not then pass any order upon that 
application. When it came b'fore tbo lower 
appellate Court upon the appeal of the defend- 
ant. and this omis-<ion on the part of the first 
Court was brought to his notice, the Judge 
directed the first Court to entertain that appli- 
cation and consider whether or not it ought to 
be granted, and if it ought to be granted, then 
to summon tbo plaintiff and record bis evidence. 
Held that there was nothing irregular in tbe 
lower appellate Court taking this course, al- 
though there was nothing which provided 
spocially for it in tbo Civ. Pro. Code Where 
tbe plaintiff who was sumrooned by tbe other 
side absented himself, the Court was perfectly 
justified in taking the circumstance of bis 
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neglecc to attend into consideration when 
deciding the case upon tho facts. Bono’Mat.pp 

HaFIZUDDEBN, 

13 B.L.R. 247, Note = 12 W R. 317 . 

(164)-Ex parte decree ajtlrmed in appeal and 

186 J Notice of su>t-Re7nana.~la execiitioo 
fn CoHector-eonfirmed 

m appeal by the first appellate Court and by 

Mi ^ ■■‘PPeal against cel- 

tarn defendants then present and the husband 

of the first respondent, who had since died and 

mtdeTor'^b application was 

made for the sale of certain of his immoveable 

properties and thereupon the respondent 61 ed 

a petition applying lor a re-hearing on the 
ground ibat her husband had received no 
Dotjce of the suit. This application was refus- 

A«f presented 

Act \III of 1869 (B C.) having in themeaniime 

come into force, on the ground that there- 
hearing was barred by tho institution of an 
appeal and special appeal. Held, that the 
Munsiff was clearly wrong, for if tho husband 
of theiespondent really had no noticeof the suit 
Ir vv’h ^ concluded by anything done iii 

Ih Munsifs decision, 

the Judge held that theMunsif had 00 jurisdiction 
in the matter, but that the application for the 

Court, held that everything that had been 
done m the case by the Revenue Court and 
the mder of the Judge remanding the case to 
the Revenue Court must be set a.nde as alto- 

g^her without jurisdiction. R.\ja Mohesh 
CHUNDEK Singh Suhman v. Bhoohun 

R° 2 ^ 5 f^ ® Note -18 W 
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^ndered by either party. DURGA DiHAD 

Iftql Von ^NORAJI, 17 A. 29-A.W.N. 
Q®®' * P'L.R. 1900. 202. 23 

^27-3‘aLx''67r^' 

(166)— PriuT/ Council-Remand to Ztlla 
Judge to arrive at certain results by certain 
enqutr les^. Reasons j or enquiry- Judicial record. 
When the Privy Council remits a case with 

directions to this country that the Zilla Court 

may arrive at certain results by certain enqui- 
ries. the reasons and objects of these enquiries 
as recorded by the Privy Council are ta 
e considered part of the judgment or judicial 
record and be used for the guidance of the 
^illa Court, and may be communicated to the 
^jilla Court with the decree of the Privy Coun- 
cil. GOCiUCK CHUNDER DUTT V. MOHUJi 
LALL SOOKUL. 5 W.R 271. 


(ie 5 )--!Pfi 7 i(i*'r of documentary and oral evi- 
dence Refusal by first Court to record oral evi- 
dence-Reversal of decree by lower appellate 
Court without admitUnq fresh evidence -Power 

remand ,— this ca^^e the 
Court of first instance refused to hear the 
witnesses for the plaintiffs, as unnecessary 
having formed a strong opinion in favour of 

‘^^‘'“'"entary evidence. 
Ihe Court of first appeal, totally disregarding 

the fact that the plaintiffs had tendered evi- 
dence before the lower Court which had not 

been put on record by that Court, reversed its 

finding on the only issue in the case. The 
action of the lower appellate Court was held to 
amount to a substantial error of procedure 
such as would allow of an appeal to the High 
Court underp. 6 R 4 of though 

the case did nob ftll within aoy of the 

sections of the Code relating to the procedure 
in remanding a case or in procuring additional 
evidence in second appeals, the High Court 
was bound, ex debito justitice, to quash the 
whole of the proceedings in both the lower 
Courts and direct the Court of first instance to 

restore the case to its list and try it upon the 

merits according to law, admitting for the 
purposes of that trial all admissible evidence 


il67i— Reversing decree as to part of disputed 
property and remanding the suit as to remainder 
Piecemeal decision.— A, Court of appeal 
dismissed a suit as against two of the defend 
a us, and so far as conceroed part of the 
plaiut property ; but remanded it for decision 
on other points as regards the remaining pro- 
perty and defendants. Held, that the High 
Court cannot countenance this piecemeal 
decision of the suit. Findings on the issues 
may of course be recorded from time to time 
as the hearing proceeds, but in the nature of 
things the pronouncement of the decree must 
ba reserved until the materials laid before tho 
Court have all been fully as-imilated. GANG 

anantshet V. Gang Mahadev. 9 Bom L.R. 
966. 

(1691 — Remand by appellate Court after tak- 
“lUg evidence- — Where the appellate Court raised 
issues ou the whole esse and, after tsking the 
evidence offered, decided them all, and remand- 
ed the ca>.e reversing the finding of fact: Held, 
(reversitig tUe order of remand), that the pro- 
cedure was throughout illegal, for it could not 
be said that the Court disposed of tho suit on 
a preliminary point. The Judge should him- 
sell have dispo.sed of the appeal and of all tber 
points in contest therein. PARAMCHAND v. 

Nirvani. 1 Bom. L.R. 72. 

(I69i — Remand — Taking of evilence by Dis- 
trict Coiirtpe> nvssible. — It is the invariable prac' 
tice of the Courts in the mofussil that when a 
remand involving the taking of fresh evidence 
is ordered, the District Court send.s down the 
case to the first Court in order that the evidence 
may be taken there, and this is done in the in- 
terests of the parties themselves and for their 
convenience. But nevertheless the Dis- 
trict Court still remains empowered by the 
order of remand to take what evidence it may 
see fit to take, aod record its findings udoq it* 
Kgshaba V. Chandrabhagabai, 10 Bora 
L.R. 536 = 32 B. 441 

(170 ' — Appellate Court dtrecf»n47 further evi- 
dence to be taken by original Court— Ho date to 
be fixed for further hearing. — When an appel- 
late Court passes an order directing further 
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evideuce to be taken by the lower Court and to ' 
send it up when taken to tbe Appellate Court, 

It is wrong for such Appellate Court to fix a 
date for further hearing m the Appellate Court 
until the record is returned from the lower 
Court. ASAMUDDfN KaHI v. KARIM SHUKOOU, 

4 L.B.R. 239. 

Oaf/is Act (X of 1873). ss. 10. 11— 
Referee's deposxtxon inadequate to dtcxde ques- 
tion referrea — Death of referee — Appeal,— Tbe 
parties to a suit agreed to be bound by tbe 
deposition of a referee in tbe manner contem- 
plated by ss. 10 and 11 of the Oaths Act. and a 
decree was passed in favour of one of the 
parties on tbe strength of that deposition. 
The referee died afterwards, and it was found 
on appeal that the said deposition did not 
fully cover the questions >n issue between tbe 
parties. Held tuat the case was. therefore, to 
be remanded to the lower Court for disposal 
according to the u»uii procedure. MAHalilU 
Prasad Misr v. Dat misr. 13 a. 386. A.W.N. 
1891, 143. 

(172) — Procedure — Irreyularity — Practice . — 
Where the lower Appellate Court remanded a 
case to the Court of lirat instance instead of 
sending down an issue in conformity with tbe 
provision oi law, tbe High Court btld that 
iheiu was no occasion to interfere with tbe 
oruer solely on that ground. CHHOTIUA.M v. 
Mitharam. 2 Boiu. L.R. 135. 

(173) — off — No issue — No decision — 
Practice. — Where a claim of set ofi was a&sort- 
ed Dy the defendant in his written sialemont, 
but no issue oil the point was raised; no pro- 
nouncement on It was made by tbe first Court; 

It WHS not made, in appeal, tbe subject of cross 
objection nor was it urged in argument before 
tbe Appcllaic Court ; tbe Court of appeal being 
of opinion tliat it formed an integral part of 
tbe suit, framed appropriate issues and sent 
tbe case to the first Court for trial upon them. 
With a view ol deiormining the validity of the 
defenoant’s Llaiin to set ofi. AHMDOAll.AD A. 

S. <fe W. Co. V. LAKSH.MISHANKAR, 6 Bom. | 
L.R. 790. 

(174) — Practice — Destruction of lower Court's 
record pending appeal — Jieviand fur trial as 
fresh suit. — Where in acaso pending appeal, the 
lower Court’s record was entirely destroyed, 
but the Appellate Court decided alter re- 
examining witnesses, without tbe pleauings or 
evidence as originally given, tbe High Court on 
second appeal set aside tbe proceedings of the 
lower Appellate Court and remanded the case 
to tbe first Court to rc-lry it as a fresh suit. 
Ghulaman V. Karima, A.W.N. 1888, 117. 

(175) — Wew trial-‘ Discovery of document 
after judgment- No application for discovery 
Oefore juagrnent— Praua — Whore, no cause of 
fraud or surprise having been made out, a party 
to the suit sought for anew trial on the ground 
of discovery alter judgment of an important 
dooumoiit, which was in the possesaioa of an 
opposite party, but of which ibo party first 
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named had neglected to obtain discovery before 
judgment: //cW that a uevv frial should cnot 
be granted. TURNBULL AND CO. v. DUVaL, 
6 C.W.N. 809. P.C. 

(176) — Cii’. Pro. Code, 1892, s. 588 (bj — Loss 
of plaint, — When it is established that the plaint 
has been stolen or destroyed, the suit or appeal 
may proceed upon a copy thereof or, failing a 
copy, upon oral evidence of the contents thereof. 

Moha-mmed ali Khan v Muhammad Nahi, 
1 A.L J, 695 

(177) — Appeal — Records destroyed — New 
trial. — The mere fact that the record was 
accidentally destroyed in the interval between 
tbe original he irifig of a case and the appeal can- 
not give tbe appellani a right of retrial. It is 
open to a Court of app.;al to try tbe case upon 
any materials proved to have been used at the 
hearing in tbe lir.iC Court, but it is for tbe 
appellant to put those niaicrials before the 
Court. Har Kumar Pal Chowdry v. 
Sheikh asiatullah, 3 C.W.N 150. 

(178) — Practice — Duty of High Court in 
revision- — In second appeals, it is not the duty 
of the High Court to enter into the merits 
of the evidence, a fortiori, in ca>es of revision. 
All that the High Cjurt. as a Court of revision, 
IS required to do, is to see whether the require- 
ments of I be law have been duly and properly 
obeyeJ by the Courts who?-e orders are sub* 
jected to revision, and whether the irregularity 
as to failure of exercise of jurisdiction is such 
as would juslily interfeience by the High 
Court. Muhammad Husain v. ajudhia 
Prasad, lO a. 467 = A.W.N. 1888, 179. 

il79)— of lower Courts on questions 
0 / /act.— It is not the practice of the Judicial 
Committee to disturb the findings of the Court 
below upon mere issues of fact, unless their 
Lordships are clearly satisfied tb-it there 
has been some miscarriage, cither in tbe 
reception, or lu the appreciation, of evi- 
dence. lu cases that turn upon the credibi- 
lity of tbe testimony given, the Appellate 
Court is disp >sed to defer to the judgment of 
ibo Judges who, with the advauiago of local 
experience, have bad the moans of seeing the 
witnesses under cximinvtion, and of inspecting 
the original documents. GHOOLAM MOORTOO- 

ZAH Khan bahadoor v. the Govern- 
MENT, 9 M.I A. 456 = 2 Sar. 23. 

(180) — Practice — Question of fact— Concur- 
rent findings of two Courts. —The Judicial Com- 
mittee will not disturb the concurrent findings 
ol two lower Courts on a question of fact. In 
this case also tbe Conimicioe preferred not to 
depart from tbe general rule as to concurrent 
decisions on fact stated above- ASHQAR RezA 
V. NEHDI HOSSEIN, 20 C. 560, P C.=20 I. A. 
38 = 6 Sar. 283. 

[\^\) — Findir\gsof fact brtsed on conjecture — 
Powers Ol Nigh Court.— Per Mahinood, J. : — 
Findings of fact not based on evidence, but 
upon conjecture made by the lower Courts, 
are, strictly speaking, legal inforeoces and tbo 
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expression of their legal views; and the High 
Court can, in second appeil. decide whether 
feuch inferences and such views are correct under 

dfiO SUKHRANI. 4 A. 

462-A.W.W. 1882. 106. 

(lfi2)~Practice-~Qi^stion of law— Prelimi- 
nary issue— Maintainability of suit— Disposal 
on merits. —\ShezQ the Court finds that the con- 
dition precedent to the plaintifi’s coming into 
Court Old not exist and that the plaintiff’s siatus 
loosk for pcsH-ssiou has not been established, 
u should oisui us the pUiutifi’s claim %n Umine 
andsnouldoot proceed to dispose of the other 

a. 

{mi—^ter/erence by High Court in special 
appeal. The High Court will always refuse to 
imerlete with the appellate judgment of aluwer 
Court, uuieas it commits some error of Uw or 

misapprehension of law. NoOR 
Ehondkhan V. Ashadulla, 11 

dUo. 

U84j-gnesfion of /act.-Tbe High Court 
cannot accept a finding of fact, arrived at v/ith- 
out an appiicaiion of sound principles to the 

evidence, as binding upon it, 

2? B 574 3 Bom. L.R. 167 = 

liSof— Question of facts — Inferences from 
facts four^.- a Court of appeal ought never to 
reverse the juagment of an inferior Court un- 
less quite confident that the judgment given in 
the Gourt oelow is wrong. Wheie the case 
depends upon the proper inlerences to be drawn 
from facts indisputably established by the evi- 
dence, an appellate Court may be in as good a 
position to judge as the original tribunal. But 
where the case binges on the question which of 
the two conflicting stories is to be believed, to 
which witnesses credence is to be given the 
original tribunal is far better placed than the 
Appellate Court to correctly gauge the truth 

Indian MANUFACTURING Co. v. Lalji, 6 

com. L.R. 1130, 
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on a rent-note. An issue was raised as to the 
ownership of land in the suit. Both the 
parties gave evidence at the trial on that issue. 
Un appeal, the Judge thought it unnecessary to 
arrive at any finding on that issue. Held that 
the lower appellate Court ought to have found 
on that issue. RaMKOR GOPALJI v. GaNGA 
Kam, 16 B. 545. 

(189) Want of iurisdiciion — Ground for new 
trial. Though the plea of want of jurisdiction 
was not formally raised or recorded at the 
original bearing, a new trial on that ground 
may be granted. CHUNDEE CHURN DUTT 
V. EDULJEE COWASJEE BIJNEE. 8 C 673 
= 11 C L.R. 225. 

— CiniZ and Revenue Courts 
Suit instituted in wrong Courts -Act XII o/ 
1831 {N.W.P. Rent Act), ss. 206, 207 208,- 
Where a plea to the jurisdiction, io respect of a 
suit instituted in a Revenue Court, is raised 
in that Court and is repeated before the District 
Judge, the latter should, where there are no 
materials on the record sufficient for the deter- 
mination of the suit, odly entertain the plea 
pro tanto for the purpose of determining lo what 
Court he should direct his order of remand, and 
should not pass an order, the effect of which is 

to dismiss the suit. Debi Saran Lal v. Debi 
SARAN UPADHIA, 6 A. 378 = A.W.N. 1884, 
122. [Appr., 12 A. 419 ; R., 6 A. 442.] 

(191) — Objccti<m to jurisdiction — When to be 
taken. An objection as to jurisdiction to try 
an issue which, if inken at the first opportunity, 
would lead to the dismissal of a suit, cannot be 
taken after the close of the trial. 8ETH RAM 

Rattan v sunder Das. 118 P R. 1892. (9 
A. 191, P.C , F.) 


(186) — Second appeal - Interference with im- 
possible nnai„g— Finding insufficient basis for 
concZusions -Where the decree of iho lower 
Appellate Court is fouLded upon an impossible 
finding or where its findings form an insufficient 
basis lur us conclusions, ibe High Court will 
interfere in second appeal. Basa MaL v. 

(187) — PracZice—RcforsaZ of finding by Judge 
^ithout discussion of grounds -Effect.— \Shere a 
District Judge expresses an opinioa and records 
a finding without discussing at all iha several 
grounds on which a Subordinate Judge came 
to a contrary conclusion, such a finding ought 
not to be aocepctd- BaBU Madhav SHAN 
BHOG V. VENKATESH MANJAYA, 16 B. 640. 
XR., 5 Bom. L.R. 956.] 

(188) — SttiZ on rent-note — Issue raised as to 
ownerships Omission to give finding on it — 
J^uiy of Court.— The plaintiff instituted a suit 


(192) — LepaZ objection— When can be raised- 
— An objection to the plaintiff having no cause 
of action may be taken at any stage of the suit. 
(6 B.L.R. App. p. 73. Bel. on,)— The House of 
Lords m England has decided that a 
legal queotioD may be raised even iu the 
ultimate Cuurt of appeal, which has not pre- 
viously been takt-n. CHAMPA KU.AR v. MINA 
Mal. A.W.N. 1887, 1.) 

(193) — Plaint disclosing no cause of action 
— Competency of defendant to obtain the decla" 
ration of the Court upon the question— Objection 
not taken in written statement. — It is competent 
to the defendant to obiain at the earliest 
pos^ible stage of the hearing the declaration of 
the Court upon the question whether there 
is or IS not a cause of action disclosed in the 
plaint, whether or not that question was express- 
ly raised in the written statement. UmaMOVEE 
DassEB V. R.4J KBISTO NUNDaN. 3 C. W.N. 
220 . 

(194) — Practice — Appeal — Objection allowed 
as going to root of suit, though not taken in 
memorandum of second appeal — Objection m 
accordance with Full Bench decision reversing 
previous decisions on which plaintiff respondent 
had relied — Costs . — An objection on a matter 
of law and which goes to the very root of the 
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suit would be allowed in second appeal, though 
uot taken in the memorandum of such appeal. 
An objection to the decree of the lower appel- 
late Coucc, that, under s. 244 of the Civ. Pro. 
Code, 1882. the plaintiff-respondent’s remedy was 
not by suit but by appeal in the execution 
department, was allowed, though not taken in 
the memorandum of second appeal. But inas- 
much as in the above case, the Full Bench 
ruling in Seth Ghand Mai u. Dnrga Det (lO A. 
W.N. 1890. p. 137» reversing previous decisions 
of the High Court, in reliance on which the 
plaintiff bad brought his suit, and as the ques- 
tion of jurisdiction was only raised at the stage 
ofsecond appeal, the High Court dismissed the 
suif- without costs in every Court. ISHIU DAT 
V. Mahabik Prasad. A. W.N. 1890, 183. 

(195) — objections, when may be 
made. — If the plaintiff has not been heard at 
first against the defendant's application, he 
may always be a’lowed to coma in afterwards 
for the purpose of showing that the leave to 
appear and defend ought not to have been 
granted, or that the terms upon which it has 
been granted ought to have been msde more 
stringent than they were. VONLINTZGY v. 

Narayan Sing, 6 B.L.R App. 64. 

(196) — Order setting aside ex parte decree. 
Legality of, right to object to — S- 119, Act VIII 
of 18-^9. — Although ao order setting aside 
an ex parte decree and ordering a re-bearing 
is final, in the sense that it is not by it- 
self open to appeal, the party affected by 
the order is not precluded by p. 119 of 
Act VIII of 1859 ( = s. 108 of Act XIV of 1882) 
from objecting to the legality of the order, on 
the ground that it was passed after the period of 
limitation and so without jurisdiction. RUNG- 
EiALL MISSER V. TOKHUN MiSSER, 2 C. 114. 

(197) — Point not taken even in the memoran- 

dum of second appeal, if can be allowed. — The 
question was whether a suit on a negotiable in- 
strument could be dealt with as a suit for the 
recovery of the alleged loan apart from the ins- 
trument. This point was not suggested even in 
the grounds of second appeal. Held, that the 
question can’t be allowed to be argued. AMBA- 
lavana Pandarasannidhiv. sinoaravelu 
PILLAI, 8 M.L.T. 210. l28 M. 205, 18 M.L.J . 

186, F.) 

(198) — raised fir the first tirne in 

second appeal. — Anobjeoiion, that a document, 
which per se is not admissible in evidence, has 
been improperly admitted in evidouoe, caunot 
be entertaine i for the first time in second 
appeal. GIRINDRA CHANDRA GaNQULI v. 
Rajendra Nath Ch\tter.iee, i CW.N. 
630. (19 A. 76=>23 I.A. 100. D.) [«-, 28 C. 

142.] 

(199) -Evidence-Trying different snifs to- 
gether — Duty of appellate Courts. — A sued 13 
for rent, making 0 a defendant ; the suit was 
dismissed and A appealed. Then C sued B for 
rent ; A intervened and was made a defendant; 
a decree was passed in favour of 0 and A again 
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appealed. On appeal, the Subordinate Judge 
tried both suits ou the same evidence, though 
there was evidence in the second case which 
was not before the Iiwer Court on the heariog 
of the first. Held that he should have recorded 
his reasons for doing so ; but that bis judgment 
could not be set aside oo that ground, it not 
appearing that the party taking the objection 
bad been prejudiced or th-ac he had raised it 
before the Subordinate Judge. PRAN Nath 
Sandyalv. Ram Coo.mar Sandyal, 2 C L. 
R. 33. 

(200) — Stare deciais — Inexpediency of varying 
rule long adhered I ". — Stare decisis is a saluiarv 
rule, aud wht*re injustice is not effected by 
following a rule of law laid down many years 
ago. and consistently avlheredto, it is obviously 
inexpedient to vary that rule. ABDUL RAZ\K 
y. MUHAMMAD IBRAHIM. 14 P L R. 1903. 

(201) — Proper use to be made of law reports 
by Courts. — \ Court is entitled to refer to re- 
ports of case.s as precedents. But, because a 
judgment, order or dt^cree finds a place in (he 
reports of cases, the Court should not take cog- 
n'zmce of such judgment, order, etc. The 
party relyiug on it should be a.sked to produce 
a copy of the sama <and file it in the record of 
the case. SOUUINDRA MOHUN TaGORE v. 
SIROMONI DebI. 28 C. 171=3 C.W N. 307. 
(27 c. 1. P.C., ;?.) 

(202) — High Court's Ruling — Duty of subor- 
dinate Court ij folloi'.' — Subordinate Courts lu 
the N.W.P. should follow the rulings of the 
Allahabad High Court and should not bo guid- 
ed by oonfl'ctiog decisions of other High Courrs. 
IMAM ALI V. SAADAT ALI, A W.N. 1882, 106. 

— Duty of Courts subordinate to High 
Court to follow precedents of that High Court . — 
A Court subordinate to a High Court is bound 
to follow the rulings of the High Court to which 
it is subordinate. SHEO NaRAIN RaI v. SHEO 
PAL RAI, A. W.N. 1894, 14. 10 .\. 264.] 

{•20S-a)—Duty of subordinate Courts to follow 
decisions of superior Courts, — It is the duty of 
every subordinate Court, where it finds deci- 
sion of the High Court, to wbich it is subordi- 
nate. applioablo to a case before it, to follow 
such decision without question. EMBEROR v. 
DENI, 2 A.L J. 498 = A.W.N. 1905. 184=2 
Cr. L.J. 393. 

(201) — Practice— Different rulings of different 
High Courts— Judge to follow rulings of High 
Court to which lie is subordinate.— Where 
there are different rulings of the difforeut High 
Courts on a particular point, a Judge should 
follow the rulings of the High Court to which 
be IS subordinate. SWAMI ROW NAUAYAN 

Deshpande V. Kashinath Krishna Muta- 
LIK DesaI. 18 B 419. [H., 17 B. 555.] 

(205) — Practice — Different rulings by 
different High Courts — Duty of subordinate 
Courts — Practice. — Whore there are different 
rulings by different High Courts on the same 
point, a Judge must follow the ruling of the 
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High Court to which he is subordinate. 

bal.ui Ganeshv. Sakharasi Parashram 

ANGAL. 17 B. 555. . 27 B. I R 8 

C.W.N. 66 = 31 C. 83] - ' -t- H 

(■206)— Precedents to be followed by lower 
Court s~Conjiicting decisions of several Hiah 
-The lower Courts in India are bound 
to follow the concurrenc decisions of the High 
Cc»urc to which they are immediately sub- 
ordinate, and are nos at liberty to adoota 
contrary opinion expressed by another Hi"h 
Court. KORBVN ALI MIRDHU V. PITUMBARI 

Dasi. 13C.L.R. 256 = 10 0.8:?. 

(•207) iWatters cf procedure-^ Decisions of various 
tiigh Cou>ts.— In matters of procedure it is 
very important that the decisions of the various 
Benches of the High Court should, if possible 
be in harmony. AKIKUNXISSA Bibee v’ 
ROOP Lal Dass, 25 C. 133. 

(■208)-Decision of High Court binding on 
Lower Courf.— A Lower Court is legally bound 
to follow the decision of the High Court 
SURET SUNDARI BaRMANI v. UMA Pro' 

SAD Roy Chowdhry. 31 C. 628 = 8 0 W N 
578. 

(209) — /itdf 7 jnsnfs of High CourL~\ judg- 
ment of the High Court bv a majority is bind- 
ing on the Courts subordinate to it, until it 
IS overruled by the High Court itself. Vedvn- 
TA V. KANNIYAPPA, 9 M. U, F.B. 

(210) — Decision of one High Court, if binding 
on other High Oowr/s.-Except in cases to 
which the principle of res judicata applies, a 
High Court, although it should give due con- 
sideration to the reasons stated by another 
High Court, for its decision, is not bound to 
follow that decision unless it agrees with it 
Per Edge. C.J. Bhagwan SINGH v. BhagI 
WAN SINGH. 17 A. 294. F.B. = A.W.N. 1895. 
167. 

deciding a case not boufid bv 
the findings xn same case of his predecessor in 
office. A Judge, who has to decide a case has 
seisin of the whole case, and is in no' way 
bound by any findings, whether of fact or of 
law. which may have been come to by his 

predecessor in office. AMIR Kazim v. Zainab 
Begam, A.W.N. 1897, 152. ^-inab 
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foreclosure or sale in the usual form, on the 

plaintiff electing to take a simple money-decree, 
the Court pissed a decree which was in the 
usual form of (money-decree and to which the 
lollowing note was appended— “The equity of 
redemption in the property comprised in the 
mortgage is not liable to attachment and sale 
under this decree.” The plaintiff made in- 
effectual attempts to realise his money. After 
this, he applied to the Court to sell the mort- 
gaged properties. Held that it was discretionary 
with the Court to grant or refuse the sale. 
Ihenotc at the end of the decree did not 

amount to an absolute prohibition against the 

sale. It was only meant as a guide to the 
Gourt which should have to execute the decree. 
It was meant to show that execution should 
not issue against the equity of redemption 
except by special leave of the Court. Quwre. 
-Whether an affidavit, filed after an adjourn- 
ment granted for convenience of counsel, is 
admissible and can be referred to by the Court? 
NEERUNJUN MOOKER.JEE V. OOPENDRO 

R- S7.[R., 22 B. 624,35 
C. 61 = 6C.L.J. 320 = 11 C.W.N. 1011. 

(215)— Propriety of Judges trying a cause 
(wnsulti^ another Judge. — Judges who have 
eard the arguments and who are responsible 
or the decision can hardly, with propriety, 
rest it on the authority of one who has not 
card the arguments, and is not responsible 
or the decision, though he also may be a Judge 
of the High Court. Harris v. BROWN. 

28 C. 621 = 28 I.A. 159 = 5 C.W.N. 729 = 3 
Bora. L R. 808 =8 Sar. 92. 


m2)~Procedure~Change of -Precedent, 
decision under a different procedure cannot be 
cited as a precedent under the new Code Aziz 
UNNISSA KHATUN v. SHASI BHUSHAN BOSE. 
2 B.L.R. App. 47 = 11 W.R. 343. 

(213) — Pofiev of Courts of Law— It has 
always been the policy of the Courts in India 
not to apply the strict rules of English Law to 
natives of this country. Sheikh Parabdi 
Sahan V. Sheikh Mahomed Hossbin i B 
L.R. A.C. 37. [R.. 17 M.L.J. 469.] 

(214) — Sttif for foreclosure or sale— Money, 
decree— NoU to decree— Effect— Affidavit filed 
after adjournment for convenience of counsel— i 
^dmissi6iRfp,— In an undefended suit for » 


(216) Admiralty cases-Consolidation of suits 
—Procedure— Civ. Pro.Code. 1882-5f. 2 and 3, 
iVtlham IV, c. 51— Rules issued under, — Accord- 
mg to the earlier practice, salvage claims were 
consolidated on the application of the defend- 
ants against the consent of the plaintiffs, and 
also on the application of the plaintiffs against 
the consent of the defendants. (The "William 
Hutt" Lush. 25 : The " Melpomeyie." L.R. 4 
Ad. and E., 130, relied on). According to the 
later practice, salvage claims should not be 
consolidated against the will of the promovents. 
(The "Jacob Landstorm,'^ L.R., 4 P.D., 191 
Aod The Pasithea." L.H., 5 P.D.,5, relied 
on.) The Civ, Pro. Code contains no provision 
for the consolidation of suits. Under certain 
circumstances, the practice of the Court of 
Admiralty in England ought to be followed, so 
far as .such practice can be applied to India by 
analogy. (21 W.R. 196, 10 C. 68, 17 C. 337, 
R.) N.B- — It appears from a recent case {In 
re The Strathgarry, Weekly Notes, March 
2, 1895, p. 42), that the Court of Admiralty in 
England has reverted to the old practice stated 
above. In the matter of the FALLS OF ETTRICK, 

22 C. 511. [R., 27 C. 860.] 

(217) — Admiralty jurisdiction — P*ractice-~Ap" 
plication for consolidation of salvage claims— Av- 
plication for consolidation and commission for 
taking evidence before filing of written state- 
ment.— Where an application is made on 
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behalf of the impugnants for coosolidation of 
two separate salvage claims made by two dif- 
ferent promovents for salvage services rendered 
by them, it is within the discretion of the 
Court to grant the application without regard 
to the consent of the parties. The application 
for consolidation and for a commission for 
taking evidence de bene esse may be made and 
granted before the filing of the written state- 
ment. Retriever V. Dracheneflis, 3C.W. 
N.67. (22 C. 511, R.) 

(218) — Jurisdiction’—Civil Courts Act — Court 

Fees Act. — Whenever a mortgage (not admitted 
by the plaintiff) is proved and its amount hxed, 
he may propose, if the defendant do not object, 
to redeem that mortgage. The amount of the 
subject-matter may become increased in value, 
and then further duty should be paya'ble. If 
the value of the subject-matter appears at the 
conclusion of the trial or before that to exceed 
the pecuniary limit of the jurisdiction of the 
Court, the Court should return the plaint to be 
presented in the proper Court. CH.\NDU v. 
KOMHI, 9 M. 208. [i?., U M. 169.] 

(2 19) — /findw Law — Adoption ‘-Presumption 
— Failure of adoption. Issue as to — Conjlict of 
evidence — Practice — Adoption of only yiepliew— 
Dwayamushyayana adoption, Effect of, on in- 
lieritancc — Costs — Appealable value — Objection. 
—Observations on tbe presumption of adoption 
arising from the religious duty of a childless 
Hindu to adopt a son, and of the circumstances 
which rebut such presumption On tbe issue as 
to the failure of an adoption as to which there 
was a conflict of evidence, the Privy Council, 
in the absence of strong documentary evidence 
confirmatory of the adoption, and on a consi- 
deration of the probabilities of the case, reversed 
the judgment of the High Court which bad up- 
hold the adoption, and confirmed that of the 
Judge of the original Court who saw and heard 
the witnesses, and who considered tbe witnesses 
in support of the adoption to be unworthy of 
credit. An alleged adoption by an uncle, of his 
nephew, who, at the time of such adoption, was 
his brother’s only son, was not, as a fact, proved 
to have taken place. Semble : — Such adoption, 
if made, was invalid by Hindu law. The effect 
by the Hindu Law of an adoption of Diuayamu- 
shyayana (son of two fathers) is not to extin- 
guish the lineage of the adopted son to his 
natural father, or to bar him of his right of in- 
heritance to bis father’s estate. In a case of an 
alleged adoption by gift, in which the deed of 
gift stated that the son was taken by the person 
adopting as palluck pulro , for securing future 
oblations of water and funeral cake ; that he 
would bo brought up like a son ; that the cere- 
monies of sungskar have been performed, and 
he had been constituted the representative of 
the person adopting ; it was held that the terms 
did not import the adoption of a son by gift, 
and that it was onl}' by reason of the gift that 
the filial relation to the natural father was 
extinguished, or the right of the son in the 
estate of the giver ceased. [Rel. on, 12 B. 
H.C. 364;R., 14 A. 67, F.B., 19 B. 428.] 
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Queere : Whether, in estimating the appeal- 
able value of Rs. 10,000, tbe costs of suit can be 
added to the principal and interest decreed? 
An objection to an appeal, on the ground that 
tbe amount in dispute i.s below the appealable 
amount, comes too late, when made to tbe 
Privy Council at the hearing of the appeal. 

Nilmadhar Dasv. Biswamrhar Das, 3 B. 
L.R.P.C. 27^12 W.R. P C. 29 = 13 M l. A. 83 
= 2 Sar. 489 = 2 Suther, 257. [R.. 19 M. 350.] 

(220) — Valuation of suit— Preliminary q^ues- 
lio. — The proper valuation of a suit is a pre- 
liminary question and must be determined 
before proceeding with tbe trial. Jo\tara 
Dassee V. Mahomed Mobaruck. 8 c 975 
= 11 C.L.R. 399. [R., 31 B. 73 = 8 Bom. L R. 
885.] 

(221) — Permission to pay stamp duty in case 

of lost instrument— Qiuere.— Whether permis- 
sion to pay thostamp duly and penalty can be 
given in the case of a lost instrument? 
ARUNACHELLAM CHETTY v. OLAGAPPAH 
Chetty, 4 M.H C. 312. [R., U.B.R. 1892- 

1896. Vol. II, 631, 23 M. 49, P.C.] 

(222) -*i>famp duty. Mistake in — Rectification 

— Qualified privilege. — A mistake in stamp duty 
can, in some cases, be rectified, but this is a 
qualified privilege ; and this cannot be done 
where the relief to be granted is altogether dis- 
tinct from that originally sought. In such a 
case, additional stamp should not bo allowed to 
beputonthc plaint. CHOKALIXGAPESH.ANA 
NAICKER V. ACHiVAR, 1 M. 40 8 M 

516, 15 M. 15 : Appl., 3 B. 230 ; D., 2 A. 263, 
4 M. 131, 14 B. 395. 17 B. 56.] 

(223) — Issue of certificate of sale — Insufficien- 
cy of stamp — Court not bound to grant fresh 
certificate. — A Court, having once issued a 
certificate of sale to a purchaser at the Court 
auction, is under no obligation to give him 
another for the sole purpose of evading tbe 
penalty which be has incurred by not having 
presented in tbe first instance to the Court 
a paper properly stamped for it. Nandram 
MOTIRA.M V, KACHA BIIAV, 9 B. 626. 

{22A)— Certificate of sale left unregistered — 
Grant of fresh certificate. — On attempting to 
get possession of tbe house purchased by tbe 
applicant at a Court-sale, ho was obstructed, 
and, with his application for removal of the 
obstruction, presented bis sale-certificate, 
which he bad not got registered. On the 
refusal of the above applioation, bcoauso of the 
non-registration of the sale-certificate, he 
applied foe a fresh certificate. The lower 
Courts having refused to grant tbe same, bo 
made the present application to tbe High 
Court under its extraordinary jurisdiction, and 
that Court ordered that a fresh certificate, 
dated the date thereof, should bo given, the 
original certificate in the applicant’s possession 
being taken back. In re Lakshman, 9 B.472. 

(225) — Practice — Holding brief for another, 
legality of — Sfrief rule of law modified by old 
practice— Appeal argued by a pleader holding 
brief for another — Civ, Pro. Code, ss. 36, 37, 
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38 and 652 - Oudh Civil Digest, r. VIII.- 
dd that, although no formal rule regarding 
the transfer of a brief by one pleader to anothef 
bad been made by the Court of the Judicial 

that the practice was one of a long standiug in 

n^bpr M formally authorized by the 

Ovher High Courts, and also to the fact tLt it 

facilitated the work of the Court and tended to 

the convenience of the pleaders practising before 

t he Court and of the parties as well, the practice 

HWd further that an appeal beard and argued 
y a pleader of Judicial Commissioner’s Court 
to whom the brief had been so transferred, by 
another pleader was properly heard and de 
cided and the party so represented should not 

ahas Nanhu V. The Deputy 

(226)-Ln«atic not so adjudicated— Apveat- 
ance. A man. alleged to be of infirm^mind 
and not adjudicated a lunatic, may a^ear 
^ther by vakil or in person. UMA Sundari 
Dasi V. Ram.ji Haldar, 7 C. 242 = 9 C.L.R. 
13. , 1.3 B. 055 20 A. 2 = 1897 A VV N* 

155: F.. 31 P.R, 1905 = 54 P.L.R. 1905^ 

12^) -Practice-Pleader unwell and apply- 
tng for postponement-No excuse-One pleader 

appearing for another -Where the pleader for 

appellant was not present in the Court at the 
time of the hearing of the appeal but had for- 
warded a letter to the Registrar intimating that 

illness and requesting 
the Court to postpone his case, held that that 
was no excuse, that for the purposes of meeting 
such a case the Court had countenanced and 
undertaken to recognize the appearance of one 
p eader on behalf of another, and that the 
pleader should have made arrangements so 
that the work of the Court should proceed in 
due course, and that the case should be treat- 
ed as in default and that the appeal should be 

dismis-ed. Mahant Ranglal Bhagat v 

Dbonarain.A.W.N. 1887. 282. 
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Cour(.-Itig not the 
duty of the officers of the Court to call upon 
the pleaders to sign the orders issued, or to 
mform them of the nature of the orders 

passed. It is for the pleaders to be present at 

the proceedings, and to make themselves 
^quaintfd with the orders passed. ROBERT 

aw N^237 ®29 = 4 

(2-.i9l— Afo«ej/ brought into Court under pro- 
cessof executxon-Party or Vakil present— Duty 
oj Court. When money is brought into Court 
under process of execution, and the party 
entitled to it or his duly authorized vakil is 
present to receive it, the Court may and should 
cause the same to be paid over immediately 
MUTTl^ELU PiLLAI v. SAMU PILLAY, 5 
MH.C.R. App. 2. ’ ^ 

(230)— 5peciaf appeal— Duty of pleaders to 
state grounds in/ull.— The rule which requires 
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pleaders to certify that the grounds taken in 
special appeal are good, also requires them to 

^eb V. Raj chunder Surmah. 11 w.R. 

^ourt-Appellant, a 

Jnnpii grounds of appeal.-lo an 

appeal to the High Court, where the appellant 

grounds of appeal should not be certified by 

Mookerjee V. Ameer 

MUNDUL, 14 W.R. 168. 

(Appellate side), 
^^9ht to be heard in second 
apmal mtJwut certified grounds of appeal or an 

order adrnittxng appeal.— On a second appeal. 

vhere duly certified grounds of appeal have not 
been hied, nor has the appeal been admitted by 
order of Court under Rules 86 and 162, a vakil 
has no right to be heard on behalf of the appel- 

IS^C LAL KHOTTA, 

15 C. 706. (3 W.R. 216. F.) 

(233i Practice — Vakil— Right to appear be- 
fore the High Court on its original side- Appli- 
cation to ren^e case to itself from mofussil 
Court— Vakil not entitled to file warrant of 
attorney— Civ. Pro. Code, 1908, not affecting 
rules in force before 1909.— A vakil of the 
Jg Court has no right to file a warrant of 
attorney before a Judge sitting on the original 
side of the High Court at Fort William, in 
espect of an application praying for the removal 
> U before a mofussil Court to 

1 ^e extraordinary original civil jurisdic* 
tion. The Civ. Pro. Code, 1908. has nothing 
0 ao with a matter governed by old rules in 

'■e Vakil’S applica- 

TIO^, 37 C. 853 = 8 Ind. Cas. 724. 

(iSi)— Advocates. Right of, to appear and 
plead when instructed by vakils— Rules of the 

iVudras High Court— Rule 
533. When a party, in England, appears in 
person, he has a right to be h^^ard by counsel 
if be can get nne, although such counsel is not 
instructed by an attorney. The same principle 
applies where a client does not act in person 
but through a vakil, a class of practitioners 
unknown in England. There i.s no rule of 
law which prevents a party acting by a v»kil 
from being beard by counsel, that is to say. bv 
an advocate appearing for him. K. MUNGIAH 

Chetty v K. Ramiah Chetty, 3 M.L.T. 

322. 

(235) — Practice — Rearing two counsel- — It is 
not the practice to hear more than one counsel 
or vakil in support of original motions or appli- 
cation against which no cause is shown in the 
first instance. In the matter of the petition of 

Baroda Soondree Dassee. B.L.R Sup. 

Yol. 609 = 6 W.R. Mia. 114. 

(236) — Argument on preliminary issue— Num- 
ber of counsel for same party — Proof ice.— When 
a case is argued on a preliminary issue, two 
counsels for the same party may be allowed to 
address the Court. Patmabai v. ajshabAI, 

12 B. 454. M 
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(2371 — Bom. Reg. V o/ 1837, s. 7. cl. 2 — ; 
Dccistoi 0 / claim by supreme authority in State i 
— Application of exception to clause — Absence 
of binding decree immaterial— Two sets of 
appellants — Two counsel. — In this case, their 
Lordships of the Judicial Committee were of 
opinion that, although the sunnud in question 
was not to be considered as a judgment between 
the parties, yet that sunniwi, taken with refer- 
ence to the other documents connected with it, 
was sufficient for the purposes of limitatiou to 
bring the CdSf* within the exception in clause 
2, a. 7, Reg. V of 1827, lor it was clear that 
there had been a claim referred to an authority 
that had to try and decide the question, 
namely, the supreme power in the state having 
authority to decide between the parties. It 
was objected, however, that another condition 
was not complied with, i.e., that there was not 
sufficient proof given of how it was that a 
satisfactory and binding decree was not obtain- 
ed. The Committee however held that, although 
the aoovc sunnud could not bo considered per 
sc as a binding and a regular judgment, it was 
quite enough, coupled with subsequent admis- 
sion, to account for the party not having pro- 
ceeded to obtain the judgment of tbo Court 
itself. [R.. 6 B. H.C. 238.] There being two 
sets of appellants, hiving separate interests and 
adverse claims against each other, as well as 
against the respondents, the Judicial Commit- 
tee permitted two counsel to be heard for each 
set of appellants. Jl-'.WAJEK v. TBI.MBUK-IEE, 

6 W.R.P.C. 38 = 3 M I d. 138. 

(238) — Two sefs of defendants having same 
interests — Doth to addrtss Court hejure tvidence 
is gone into . — Whee there are two sets of de- 
fendants, and their interests are practically 
the same, both should address the Court before 
any evidence is gone into. In re DUKSHINA 
Mohun Roy, 29 C. 32. 

(239) — Cowri of appeal^ Findings of facts— 
Suggestions by the lawyer. — A Court of appeal 
should not arrive at a conclusion based upon 
facts merely suggested by tho lawyer represent- 
ing ono of tho parties but not put forward by 
witnesses in the Court of first instauco. 
NawabShah ARA BEGAM V. Nanhi Begam, 

9 Bom. L K. 80 = 11 C.W.N. 130 = 5 C.L.J. 

4 = 1 M.L.T. 429 = 17 M.L.J. 32 = 29 A. 29 = 34 
I.A. 1. P.C. 

(240) — Erroneoits suggestion by Court— Party 
acting upon %t. — Where the defendant raised 
certain contentious, itnd tho Court, instead of 
trying and adjudicating on them, referred him 
to a fresti suit, his acquiescence in such sugges- 
tion, instead of preferring an appeal, is reason- 
able submission .to tbo Court ; and, in such 
circumstances, the rule of res judicata cannot 
bo applied with justice BAliU LaL v. IsHRI 
Prasad Nauain Singh, 2 A.582(F.B.). [R., 
14 B. 31.] 

(241) — Judge's suggestion to plea^r about 
sufficiency of evidence, how far binding on 
him . — When a Judge suggests to a pleader that 
it is needless for .him to call further witnesses 

0. VII— 106 
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in evidence on a particular point and suggest 
that they should be merely tendered for cross- 
examinatiou, that i'l ao intimation to tbo 
pleader that the Judge is satisfied with the 
evidence so far as it has gone and that the 
cross-examination of the witnesses that have 
been called has not impressed him, and when 
the Judge has made such a suggestion and it 
has been acted on by the pleader, be and his 
client have a just cause or complaint if the 
Judge afterwards turns round and says “ I 
decide against you on the point.” H.\SA.)I v. 
DHONDI RAM. 6 Bom. L.R. 636. 

(242) — Counsci’s address- iVofes taken by the 
Judge —Evidence.— The notes taken by the 
Judge of counsel’s address are good evidence 
that when the couusol was addressing the 
Judge hedid say what the Judge has noted. 
But if there is any real contention as to tho 
correctues* of the notes, it would bo open to the 
other side to prove that they were not correct. 
R.D. sethna v. Mirsa Mahomed Shirazi, 
9 Bom. L R. 1042. 

(243) — Successive mortgages of same property — 
Sale under both jnortgages— Priority — Redemp- 
fion — Form of decree — Costs. — A person created 
successive mortgages upon the sauio property 
first in the name of A and subsequently in the 
name of A’s husband, B. Suits were instituted 
on both the mortgages and judgments were given 
in both the suits on the same day. The decree 
on tbo second mortgage was first executed, tho 
property was brought to sale and plaintiff be- 
came tho purchaser of tbo same at tho Court- 
auction. Subsequently, the decree in the name 
cf A was executed and B’s son C became tho 
auction-purchaser of the property. In a suit 
by tbe pUintifi against A, B and C without 
impleading tbe mortgagor as a party, to set 
aside tho sale to tbe son G, to have himself 
declared the purchaser and to be entitled to 
redeem, it was found that B, tbe husband or 
father was merely using the names of the others 
and that the purchase under the second sale was 
hy himself, who had himself caused tho first sale 
to take place, and then purchased under tbe 
second sale. Held that tbo sale to C could not 
stand against the purchaser under the first sale, 
that it must bo set aside and that tbe plaintiff 
was entitled to redeem. In such a case, it is 
quite unnecessary and irrelevant to say in tbe 
decrfc whether it is. as a second mortgagee or 
as a purchaser (hat the plaintiff is entitled to 
redeem the first'mortgage. Costs of introduc- 
ing irrelevant matter is to be paid by tho party 
80 introducing. CHOOUAMUN SINGH v. MahO- 
med ali and ahmkd Khan, ll C.L.R. i=9 
I.A. 21 (P.C.)=4 Sar. 329. 

(214) — Suit on debt bond — Agreement alleged 
for saving limitation — Evidence relating to the 
genuineness of agreement— Costs. — The original 
plaint in this case was filed early in 1847, and 
proceeded upon a bond of old date, given or 
alleged to have been given, by tho father of the 
defendant tbe present appellant ; and, inasmuch 
as tbe suit would have been barred by length 
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sub^„r?oThernd!te^u^t 

S 

Zillah Judge considered that this was not 

thl n disputed and successfully disputed 
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priatf ird^cn'V"^?' case.-It is inappro- 

to invesMi to ° °‘ “>8 0°“'‘ 

It If northfi*!";^^”’ <=l<ent to pap.- 

ment of In u“ °rfer for pay- 

except in a ‘r«I^ between attorney and oliLl 

Shaik Doiwitm'^ *'0^*"*^ "Kainst the client. 
bHAIK DOMUN v. SHAIK BAMAUM ALLY, 7 

887- h' ifi^’ 269; -D., 25 C. 

Of. H.. 16 B. 152 ; Cone., 7 Bom. L.R, 547.] 


costs on LLaZm. - 

w^henan appeal is withdrawn by an appellant’ 
the memorandum of objections fiU ^ th ' 

SbfheaT?. A 11s Butrh 

tions. PoNNUSAWMYNadar V SOMAsrm 
DAram Chettiar. 4 ML.T 482'. 

S.sc.“t,:;ng tv “■• 

•w. c... .Kr. r.,5 

Dawlatb.ao V. Govindeao, 5 N.L R ®13-1 

6N;f.R;ff ^•321. 21 A. 441 ; Vk! 

coIte-cTrl'?/"''-^"’']' Security /or 

SlSv' ‘'i S5H 

fchf or! ^ 1 ^ Council should be costs in 

the appeal. The appeal was subsequently dis 

nrnrf ’/ respondents applied to the High 

tw u to their costs. HeM, 

be onli® f ^'8*^ Court should 

awarded. Secretary^ OF 

B^124 4 Bom. L.R. 947 = 27 


seZfon~^'7Z “PP“' /<”• “a"' 0/ pro. 

for want ff ^ f-^P^' been dismissed 

tfken if it J? -'‘^P been 

petition to thn^K- appeal was, upon 

Sant the 

toration fr ^ costs of dismissal and res- 

ifinorant n the appellant was 

taken in’thi ^ Proceedings necessary to be 

lapse o imo ^«d. though after 

hou«e in r/*; instructed a commercial 

wh^e the appeal, but 

no nr England becoming "insolvent, 

a LaHnf^°®R case to 

Ranee ^ossein v. 

2M.I.A.441 = I 

— Wherfl /o** costs —Joinder of parties. 

sueson I the plaintiff in a suit 

record tbe 

secu itv fnr to require 

same is Jvpn^ n ^ stay proceedings until the 

to thfi ^ci 7 ^ ’ make such person a party 

CHimn 7 .l n COOMAR COONDOO v. 

= 4^ A ^^Ookerjee, 2C. 233, P.C. 

* *•«. £6 = d Sar. 684. 

Cause suit owing to 

on TJl iudgmmt-Cosis 

snnnoc f ^tie proper judgment, upon a 

successful plea of want of jurisdiction, in a suit 

JLf Small Cause Court, would be 

that the suit js dismissed ; whatever the form 
of the order, It must bo stated that the suit 
finn ^ dismissed for want of jurisdio- 
/ / •! is entitled to costs on 

6 C Cx'.fi. 

(253) Defendant in original suit applying to 
Cowrf for stay of execution— Costs.- 
Ihe defendants in an original suit applying to 
the appellate Couri. for stay of execution, must 
pay he costs of the application, even if success- 

indulgence. Chuni Lal v. 
ANANTRAM, 25 C. 893. [fl., lO C.L.J, 631. J 

(254)— Ciy. Pro. Code. s. 549- Second appeal 
Security for costs— Amount not fixed— Seen- 
Ttiy not funxshed-Liability of appeal to dis- 
missal— The respondent in a second appeal ap- 
plied for an order that the appellants should 
be required to give security for the costs of the 
appeal. No amount was stated as the securify 

Court ordered that the security 
should be furnished at any time before hearing* 
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When the appeal came on for hearing, the 
respondent applied for the rejection of the 
appeal in consequence of security not having 
been furnished as required. Held, that the 
objection had no force. As s.549 of the Code re- 
quired specification of the amount of security 
to be furnished, the order requiring security 
without such specification was not one contem- 
plate! by the section. Held, also, that the 
proper course for the respondent was to have 
applied to the Judge, who passed the order to 
furnish security, for rejection of the appeal at 
any time before the case came on for bearing, 
and it was too late, when the case was called 
on for hearing, to ask the Apnellate Court to 
reject the appeal. Thakuu Das v. Kissori 
Lal. 9 A. 164 = A.W.N. 1887, 7. [Overruled, 
18 A. 101.] 

(256} — Civ. Pro. Code, s. 549 — Pauper appel- 
lant. — Security for costs under Civ. Pro. Code, 
1877, 8. 549 may bo demanded from a pauper 
appellant but should not be enforced by Courts 
exception very special grounds. Seshvyyan- 
GAR V. JenuLAVADIN, 3 M. 66. (17 W.U. 
68. Diss.) [E., 17. M.L T. 583 ; R.. 7 A. 542 = 
A.W.N. 1885 127.] 

(256) — Practice — Appeal — Povertp no ground 
for demanding security for costs. — Mere poverty 
of the appellant is no ground for requiring 
him to give security for the costa of the aopeal. 
MANRKJI LIM.JI MANCHERJI V. GOOLHAI, 
3 B. 241. [F., 7 A. 542 = A.W.N. 1886, 127 ; R.. 
5 Bom. L.R. 661.] 

(257} — Practice of original side of High Court 
—Purchaser out of time, in p'^ying into Court, 
balance of purchase-mojuy- -Delay on the part 
of party having carriage of proceedmgs — Costs. 

The practice of the original 8i»le of the High 
Court will be that a purchaser of property at a 
Registrar’s sale should pay interest as a matter 
of course, if out of time in paying into Court 
the balance of the purchase-money, subject only 
to this, that if there has been delay on the part 
of the party having the carriage of these 
proceedings, and, if that party appears on the 
BummoQB taken out by the purchaser, to 
disallow him anv costs as against the purchaser. 
KAMJE LALL DASS V. 8HAMA CHURN DAWN, 
21 C. 366. (F., 148 P.R. 1907.] 

(258) — Partition suil^Cost incurred subse- 
rvient to decree — Order for exetmtion Practice. 

of the parties to a partition suit, who, 
having the conduct of the partition proceedings 
subsequent to the decree, pays all tbo costs, is 
Dot entitled, on default being made by the 
other parties in payment of their ro-pectivo 
shares of the costs incurred by him, to embody, 
in his order against them for payment, an 
■order for execution. He must first get an order 

Court for payment ; and, »f payment t>e not 
obtained, application for execution may be 
mad«. Brijolall Sen v. Mohbndro Nath 
Sen. 18 C. 199. 

(259} — Cause list — Transfer of case from un- 
defended to de/enied board — Costs- — A case 
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entered on the undefended board can only be 
transferred to the defended board on payment 
of the costs of the adjournment, if any, thereby 
occasioned. BiNDOO Madhub Mitter v 
WOOMESH Chunder PAUL. 2 Hyde 86' 
Bhoyrub Chunder doss v. Chundi 
Churn Mitter. Bourke. 0. C. 238. 

(260)— Non-production of svfhcient (videytee 
— Adjournment— Costs.— Where the plaintiff 
m an ex parfe suit failed to adduce sufficient 
evi^dence and applied for an adjournment in 
order to obtain further evidence, the Court 

remarked that such adjournments were incon- 

venient and granted an adjournment on con- 
dition that the plaintiff should hear the costs 

of the hearing. Shanko v. Savage. 7 C. 

1 77 » 

Funds in Court attached— Attorney's 
hen for costs— Attaching creditor— Priority — 
Where the money paid into Court as admit- 
tedly duo to the plaintiff in a suit was attached 
by a third party, held, that the plaintiff’s 
attorney was entitled to enforce his lien, as 
against the attaching creditor, in respect of 
costs incurred by the attorney (on behalf of the 
plaintiff in the suit) till the date of attachment 
and that the attaching creditor had apriority 
over the attorney subsequently. Subramaniam 
Setty v. Hurry proo Mug. i 4 c. 374 . 

m2)— Non-payment of costs of suit in. Foreign 
Court, no ground for staying proceedings bet- 
ween parties in lyidian Court.— U is not 
competent to a Court in India to stay pro- 
ceedings in a suit before it, because the costs 
Of a previous suit between the same parties in 
a foreign Court have not been paid. The Eng- 
lish Courts are. with regard to the Courts in 
India, as much foreign Courts as the Courts of 
any other country, such as France. ARTHUR 

Bowles v. Mary j. Bowles. 8 B. 67i. 

(263) Suit or particular business. — Where 
subsequent proceedings relating to the taxation 
of the costs of any opponent are taken, they are 
not regarded as part of the suit or application 
WATKINS V. Pox, 22 C. 943. 

m^)— Appeal to Privy Couyicil— Security- 
Practice.— ha a general rule. Judges should not 
transmit to the High Court documents which 
have been used before them for tbo puroose of 
making out the title of parties who offer im- 
moveable property as security in Privy Council 
cases. But they should, in roportiug upon the 
securitiest slate particulars of the documents 
which have been produced and proved before 
them, and upon which the title of the surety 
appears to be made out. In the matter of 
AMEEROONISSA KHATOON. 14 W.R. 94. 

mb)— Act VfH of 1859. s. 122—AddUionat 
writun statement— Coats. Additional written 
statement by tbo defendant was allowed to be 
put in. on condition of the whole co.sts of the 
other party being paid. 8. M. Dasimani 

D.asiv.Srinath Ghose, 3 B.L.R. App. 11 
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(266)—Objectio}is to evidence — Stage to raise 
objections^Costs of Privy CownctL— Objections 
to evidence which ought to have been taken in 
the Court beiow, held, too late on appeal. 
Where there bad been an irregularity in the 
Court below in the reception of evidence, the 
Jufiicial Committee, in affirming the judgment 
of ih it Court, refused to give costs of appeal. 

Ka.t.vh Bommarauze Bahadur v. Ranga- 
SAMV Mudaly, 6 Jfl.I.A. 232 = 1 Sar. 536. 

(207) — Motion for discharge of the guardians 
of an infant — Costs ordered to be paid out of 
estate — Disallotoance of excessive counsel's fees 
by taxing ojfiicer , ivhelher correct .—lo amotion 
for the discharge of the guardians of an infant, 
the fee paid to counsel was found by the taxing 
officer to have been unusually excessive. The 
costs incurred by the guardians, in opposing the 
application, had been ordered by the Court to be 
taxed as between attorney and client and paid 
out of the estate. Held, the taxing officer had 
rightly decided that the said excessive lee paid 
to counsel was not privia /acw allowable on tax- 
ation for payment, either out of the estate, or 
by clients, who were the guardians of the infant, 
because, unless the taxing officer was satisfied 
that the client clearly understood that the pay- 
ment, either wholly or in part, would not be 
allowed out of the estate, and that ho would be 
personally responsible for the payment of the 
whole fee or for so much of it as was nob allow- 
ed out of the estate, the excessive charge could 
not be regarded as authorised by the client and 
could not therefore be allowed as against him. 
In the matter of THAKUR DASSEE DaSSEE, 
33 C. 827. 

(268' — Pleader's fees — Probate proceedings — 
Appeal — Assessment of pleader's fees . — Pleader’s 
fees in appeals la probate proceedings should, 
according to a long standing practice of the 
High Court, be assessed at Rs. 30. SUNDARA- 

RAi V. Collector of belgaum, lo Bom. 
L.R. 1197 = 33 B 256. 

(269) — Counsel's fees — Certifying counsel . — 

In certifying counsel in chamber matters 
under r. 548, the Court has regard to the 
following circumstances : (1) Whether notice 
has been given by either side of the intention 
to employ counsel. (2) Whether the matter 
to be dealt with involves the consideration of 
complicated facts or merely of simple facts. (3) 
Whether there arises any substantial question 
of law which has to be argued and discussed. 
ZULEKABAI v. AYESHABAI, 7 Bom. L.R. 733. 

<270) — Interrogatories, anstvers to — Evidence. 

— Answers to interrogatories are simply affida- 
vits obtained in a particular way, and must be 
put in as evidence by the party wish'iig to use 
them. GOSTO BEHART PAL v. JOHUR LaL 
Pal, 4 C. 836=4 C.L.R. 164. 

(271) — Pule to show cause — Affidavit. — A rule 
to show cause must be supported by an affida- 
vit. The affidavit must be sufficient, so that, if 
no cause is shown, the rule could be made 
absolute on tbe affidavit. In re COMPTOIS 

D’Escompte De Paris v. Currie and Co., 

3 B.L.R. App. 153. 
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{^1 ’I) —Application for rule to show cause — 
Affidavit, to be full and specific, — An affidavit 
in supp.^rt of an application to the High Court 
for a rule calling upon a Recorder to show 
cause why be should not issue execution of a 
decree, did not state in terms that the plain- 
tiff had got a dneree, nor mentioned whether 
the application for execution was general or 
specific with regard to the property of the 
defendant. It merjiy stated that the appli- 
cation for exocuiiou was made in proper form, 
but the Recorder refused it on the ground that 
he had reserved a question for the consider- 
ation of the High Court. 

Htiid, thatb dore the High Court could grant 
a rule to show cause, it ought to be satisfied 
that, if uo cause be shown, it ought to make 
the rule absoluno ; snd that it would not issue 
a rule to show cause, as, upon tae affidavit, it 
was quite in the dark as to whether, if no cause 
be shown, ic should be promoting the ends of 
justice by miking tb#* rule ab^^olute. In the 
matter of FRANCIS ChoiSY v. R. CURRIB 
& CO., 12 W.R 413. 

(273) — Affidavit — Application — Restoration of 
a suit dismissed for default — Affidavit. — An ap- 
plication to restore a suit dismissed for default 
was not accompanied by an affidavit : tbe 
Subordinate Judge, on that ground alone, 
refused to entertain the same ; Held, that it 
was material irregul irity for the Subordinate 
Judge to say that the application was bad bc- 
ciuse it was not accompanied by an affidavit 
when filed. GOKALDAS v. KlSANDAS, 3 Bom. 
L.R. 130. 

(274) — Affidavit of documents— Minor — Ins' 
pection — Practice — Procedure. — Pi.xi affidavit of 
documents may be required from minor defend- 
ants. Nath.mull Narsingdas v. Malhar 
RaoHolkar, 19 B. 350. LR., 23 B. 100 ; D., 

22 C 891.] 

(2751 —Alfidavit of documents — Sealing up por- 
tions of entries not relating to matters in dispute 
— Inspection — A defendant in his affidavit 
of documenis objected to allowing inspection of 
such portions of certain account-books as did 
not contain entries relating to the matters in 
question in the suit, and claimed tbe right to 
seal up such portions, but did not state what 
portions of tbe books or what pircicnlar entries 
did not relate to tbe matters id dispute, and 
upon the plaintiff asking for inspection, only 
certain entries were disclosed and inspection of 
the rest, was refuse i. Held, the defendant 
should f ot take out a summons to consider the 
sufRoienry of the affidavit, and the proper pro- 
cedure Wis for the plaintiff to apply for produc- 
tion and i'ispecLion of b<ioks cf account, and to 
give the defendant the liberty to seal up such 
parts as. by an affidivit to be made by him, 
did not relate to the matters in question in tbe 

suit, hobendra Nath Mukerjee v. 
Girindrakumar Dutt. 3 C W.N. 495. 

(276) — Right of party to seal up immaterial 
parts of documents— Affidavit of document, 
nature of — Practice. — Where certain dooumento 
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have been hied in a suit, held, that the person 
who has hied the same is entitled to seal up 
such portions of the documents as do not relate 
to toe matters in issue in the suit. The 
affidavit of documents hied by such person 
must show What portions of the documents he 
claims to seal up, and the grouuds on which 
he bases his claim. jADUli LOLL SHAW v. 

Kanai Loll shaw, 20 C. 587. 

(277j — Filing list of dociunents — Suit for 
land — Title-deeds — A^dauxt. — In a suit for 
possession of land, the order that the party in 
possession do set forth a list of documeuts, is 
to be conhued to documents other than title- 
deeds. Where the title deeds are required by 
the plaintiS on special grounds, as, for 
instance, whore it is alleged that the defend- 
ant IS a trustee for the plaintiQ, those special 
.grounds on which they are required should be 
set forth by affidavit. HEERALALL S.^HA 
V. Jadub Chunder Chenchkey, Cor.. 
66 . 

(273) — Practice — Motion for commission and 
ad)ournineni of sitti — ApplxcaUon to withdraw. 
—In this case, an application was made to the 
Judge lu Ohamoers on the original side of the 
High Court for tno issuing of a Commission to 
England, to take the evidence of a material 
witness in the case, and foe an adjournment of 
the trial of the case ; and on this occasion an 
affidavit ol one ol the piaintiSs was produced. 
The Judge declined to make an order in cham- 
bers, and so tno application was renewed in 
Court. But tuo affidavit was not then produc- 
ed in Court, it having been sent to the ollico of 
the plaintifl’s atiocneys for a copy to be made 
and served Od the defendant. The Judge refus- 
ed me application for oouimissiou and to 
adjourn the hearing, on the ground that the 
application lor oomuiission was made upon no 
affidavit. Then, the plainlift's counsel, not 
being iustrucicd to piocced with the hearing, 
asked for permission to withdraw the suit. But 
this was also reluscd, and the suit was di.smiss- 
ed. On appeal, held that tno Judge acted 
improperly in refusing to postpone the c.tso 
lor the production of the affidavit m Court ; 
and that there was no legal ground whatever 
for the refusal to withdraw the suit. Accord- 
ingly the suit was restored and remanded to be 
tried on the merits. DadaBHai NaOUO.II 
AND Co. V. SORABJl GaWASJI, 3 B.H.C.O.C. 
65 . 

{219)—Aj(lldavU—Tnfiefor filing.^An affida- 
vit, filed on the day of actual sitting of the 
Court for bearing an application, though not 
on the day fixed in notice, is in time. In re 
HURRUCK CHUND GOLICHA, 5 c. 605=^6 
C.L.R. 382. 

(280)— Ss. 129. 130, 131, 136. Civ. Pro. 
Code, 1882 ( = 0. XI, tr. 12, 13, 14, 18 (2), 
20, present Code) — Appltcalton for further 
affidavit . — The only occasion when a party can 
be oompellod to filo a further affidavit of docu- 
meuts under the Civ, Pro. Code, is when the 


original affidavit filed by the parly is insuffi- 
cient. i.e., insufficient in its terms and fails to 
comply with the requirements of the Code. 
When a party, alleging that his opponent has 
documents in his possession, which he has 
failed to disclose in bis affidavit ol documents, 
wants further documeuts, his proper course is 
to apply on affidavit stating what the docu- 
ments are which ought to have been disclosed 
in the affidavit of documents, and that such 
documents are relevant to the matter in issue 
in the suit (23 C. 117, Appr.). The proper 
time for making an application for further dis- 
closure of documents in the possession of the 
opposite party, is at the hearing of the suit 
and not before. In the matter of AM.iKENDHA 
Nath Chatterjee v. Kally Kissen 
Tagore, 2 c. W.N. 17. 

{281)— Title— Evidence — Durden of proof.— 
A plaintifi must succeed, if at all. upon the 
strength of bis own title and not by the in- 
firmity of that of bis opponents. KaHUMTU- 
LLA Sahib v. IiIahommed akbau Sahib, 
8 M. H. C. 63. 

(282) — C/utm to oust person tn possession — 
Proof to be given by claimant — Defect of 
opponent's title not to be. relied on. — It is essen- 
tial that a claimant, stcking to oust a party 
in possession of an estate, should establish hi.s 
own right to the estate, and not rely upon the 
fniluto of the title impeached. JOWALA 
BUKSH v. DHARUM SINGH, 10 M. I. A. 311 
= 2 Sar, 189. 

(283) — Existence of facts— Proof — Evidence. 
—In a Court of law only those facts can bo 
taken to exist which are proved. PANDURANG 
v. KRISHNAJI, 5 Bom. L R. 799=28 B. 125. 

[28i)— Hereditary cultivators— Claim as pro- 
prietors — Evidence. — The plaintiffs were 
declared at the Settlement to bo hereditary 
cultivators. They now sued to lo declared 
proprietors. The defendants set up proprietary 
rights. In previous litigation between the 
parties, the plaintifls were declared (1) to bo 
mortgagees, (2) to be entitled to be 
maintained in cultivaiory occupancy for 
five years, (3) to be hereditary cultivators for 
ten years, (1) to bo proprietors of tbrcc-fourths 
of the land. Toe evidence went to show that 
the plaintiffs had not paid malikana to the 
defendants. Held that the only satisfactory 
modo of deciding the case was to have regard 
to the established facts. Those facts establish- 
ed teyund all doubt that the plaintids were 
entitled to be declared hereditary cultivators 
but not proprietors. R.AMZANEE v. UZBE/., 
102 P. R. 1868. 

(285) — Court — Reception of legal evidence . — 
It is improper for a Court to receive any infor- 
mati i n of any kind in reference to a case, whe- 
ther it bo relevant or not, other than such as 
comes before it in a way which tbo law recog- 
nizes in the form of legal evidence. MOHOLAL 
V. SankLA, 6 Bom. L.R. 789. 

(286) — Questions as to admissibility of evidence 
to be determined as they aris«. — Questions as to 
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the admissibility of evidence should be deter- 
mined as they arise, instead of admitting the 
evidence in the first instance, and reserving the 
question of law as to its admissibility until the 
final judgment in the case. Ramjibun SEROW- 
GY V. OqhoreNath CHATTERJEE. 25 C 401 
= 2 C.W.N. 188. (17 C. 173, F.) 

t287) Admissibility of evidetice — Judge to 
decide.— ‘Qiieitioos relating to the admissibility 
of evidence, oral or documentary, should be 
decided on the moment they arise. They should 
not be reserved until judgment in the case is 
given. Jadu Rai V. Bhubotaran NUNDY, 

17 C. 173. [F., 25 C. 401, U.B.R. 1897—1901, 
Vol. II, p. 376.] 

— Evide7ice of doubtful admis- 
sibility. \\ hen evidence of doubtful admis- 
sibilit) has, under the looser practice of the 
Indian Courts, been received in an Indian 
cause, the Judicial Committee, sitting as an 
appellate Court, will deal with the case as 
they think substantial justice requires, and 
will not allow any merely technical objections 
to prevail. A.IODHYA PraSAD SINGH v. Umrao 
Singh, 6 B.L.R. 509, P.C =15 W.R. P C 1 = 

13 M.I.A. 519. (7 M.I.A. 137 = 4 W.R.P.C. 121, 
F.) 

(289i Hindu Law — Verbal authority to 
adopt Widow of divided member of Hindu 
faniily, right of. to life interest. “In this case one 
“ widow of H and as the mother 
of R, the minor whom she bad adopted, as she 
alleged, with the permission of her late hus- 
band. The validity of the instruments under 
which her right to adopt was claimed, and 
more especially, of the Unoomutlee Pottro on 
which the claim to the property was founded, 

T j adoption, had to be considered. The 
Judicial Committee ruled that a power toailopt 
may, under the Hindu law, be given even 
verbally, and consequently the documents in 
the case, if authentic, must be taken to have 
given it or, at all events, to prove that it had 
been given. And there was no auflScient reason 
to doubt their authenticity. Also, when a 

member of a divided Hindu family dies child- 
less and his widow adopts a minor but such 
adopted son happens to die before attaining 
majority, the widow is entitled to a life-inter- 
est in the estate of her deceased husband. In 
this case, a second adoption of one G was 
alleged to have been made, and their Lordships 
held that the said G could not. under any 
circuQQstances, have any right to the property 
in suit during the lifetime of the widow. But 
this order was made without prejudice to any 
question as to the rights of G (if anyj, after the 
death of S, and without prejudice also to the 

0^ liny person not then before 
the Court, either in the life-time or after the 
death of the said S. SOONDUR KoOMAREE 
DEBEA V. Gudadhar PERSHAD TEWAREE, 

4 W.R.P.C. 116 = 7 M.I.A. 54 = 1 Sulh. 294 = 1 
Sar. 604. 

(290) plainti^ has su^cient evi- 

dence entUUng him to decree, when to 6a deter- 
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mined. Held, in the same case, that the pro- 
per time for determining whether the plaintiff 
offers, or caa offer, sufficieot evidence to war^ 
rant a decree in his favour is not at the time 
of the filing of the duplicate plaint but at the 
first bcariog of the suit after service of tho 
summons upon the defendant ; if the case is 
then ripe for proceeding with ex parte under 
s. 100, the plaintiff is entitled to succeed if he 
gives prima facie evidence in support of his 
claim. TARUKNaTH MUELICK v. JEAMaT 
NosiYA,5 C. 353. 

(291) Non- production of evidence — Effect , — 
Dismissal for non -production of evidence has the 
sameeffectas dismissal founded on evidence, in 

barring a subsequent suit as res /wdicafa. RAMA 

RAO V. SURIYA RAO. 1 M. 84. 

(292) Evidence — English Law — Irrelevant 
matter Contradiction . — It is one of the rules of 
English evidence that evidence cannot he given 
to contradict irrelevant matter. KELLY v. 

Kally and Saunders, 3 B.L.R. App. 6. 

{293t-“Fractice — Taking further evidence on 
hearing of motions — Oral evidence — Adjourn- 
ment.— There is nothing in the practice of the 
Court cn the original side to prevent a Judge 
taking further evidence on the hearing of a 
motion either by affidavit, or viva voce, and 
the Court may adjourn the hearing for that 
purpose. SRIMaTI BAMA SUNDARI LASI v. 

Ramnarayan'Mitter, 8 B. L. R, App 65- 

(294) Practice — Appeal from order 

application to set aside ex parte order — Fresh 
evidenct tendered m Appellate Court . — Where a 
party again-t whom an ex parte order has been 
passed, seeks to get thac orJer set .aside, he 
must produce all bis evidence in the Court in 
which he applies. The High Court will not, 
in such a case, receive fresh evidence in appeal 
which was not tendered in the Court below. 
Hari Das Mukerji v Radha Kishan Das, 
A.W.N. 1890, 166. [F., 20 A. 266J. 

(295) — Court of appeal — Evidence of witness- 
es The finding of first Court on evidence 
should not be disturbed on appeal except on 
ground of omission lo appreciate some evidence. 

Where a Court of first instance hai upon the 
evidence of witnesses examined before it come 
to a conclusion of fact, the Court of appeal 
ought not to disturb that finding unless it is 
satisfied that the lower Court had either emitted 
to consider maiecial evidence or some cardinal 
fact or had given undue weight to some evi* 
dence of fact which is of little or no importance. 

Bai Gulabbaiv. Shri Datgarji, 9 Bom. L, 

R. 393. 

(296; — Evidence — Production of document—’ 
■Duty of parties— ’Duty of Court— Parties hav- 
mg legal advice — Conduct of cases . — A party to * 
suit requiring the production of a documeot or 
the evidence of a particular witness must move 
the Court in proper time to take the necessary 
steps in the matter. Parties having the bene- 
fit of legal advice must be left to manage their 
own cases without interference from the Court. 
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It would never do for the Courts to interfere in 
such matters and to undertake the business of 
suitors as well as that of the Judge. Nobin 

Chunder Roy Chowdhry v. anungo 

NUNJUREE DEBIA, 23 W.R. 83. 

(297j— Purfy undertaking himself to bring 
witnesses, right of, to subsequently apply for 
subpceoas. — The mere circumstance of a 
party having originally undertaken himself to 
bring bis witnesses to Court for examination is 
no sufficient reason for depriving him of his 
right to subsequently apply for and gee sub- 
pd'nas issued, when be finds himself unable to 
bring them or to detain them till they are ex- 
amined, although such circumstance may be a 
reason for the Court not waiting for such 
witnesses, where the case had been in other 
respects fionned before they could appear. 
Panduranq anpai V. Kesha vji, 6 u. 742. 

(298) — IKt/nesses — Parties to go in as witnesses 
on their own behalf, — Every party to a suit 
should go into the witness-box to prove his 
allegations and to submit to cross-examination. 
If either party fail to do so and the other party 
wishes to call him, every possible eflort should 
be m ide by the Court to compel attendance. 
SUBB.ui V. Shiddappa, 4 Bom. L R. 86 = 26 
B. 392. 

(299) — Summoning defendant as plaintiff’s 
unrauis and vice yotsa— Propriety of practice. 
— Tne practice of the plaintiS summoning the 
defendant as his witness aud nice versa is 
objectionable, and ought not to bo countenanced 
by the Court on any account. B.ALDEV 

Tribuvandas Gujarati v. baldevdas 
DWahkadaS, 3 Ind. Gas. 43. 

1300) — Evidence — Examination of witnesses 
Mode of taking evidence. — Obieevations on the 
improper manner in which evidence is generally 
recorded in the Subordinate Courts, on the 
omission to examine the parties to suits, aud 
On the practice, obtaining among judicial 
officers, of committing the function of taking 
evidence to native Mubarirs. PHUL KUAR 
V SURJAN Pandey. 4 A. 249 = A.W.N. 1882, 
W. [R., 16 P.R, 1891.] 

(301) — Suit to recover money on bond 
Refusal of defendant to enter wi(ne.'<s-box. — ^ 
sued to recover from 13 Rupees 10,000 on a 
bond which he alleged 13 had executed to him 
when he lent him the money. B denied having 
received the money or executed the bond, and 
contended that this alleged signature was a 
forgery. C, B’a brother, also asserted that the 
endorsement which purported to have been 
Written by him was forged. Held that the 
evidence adduced by B was most unsatisfac- 
tory, while the refusal of B and C to enter the 
witness-box, to deoy that they had acted as 
alleged by A, weighed strongly against the 
probability of their story. RUGHOOBUR DUTT 

Chowdhry v. PuttehNabain Chowdhry, 
^ M.L.J. 8U. 

(302i — Court's knowledge of character of wit- 
Hrss.— A Court can make use of its knowledge 
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of the character of a witness, in order to 
decide whether to give credit to his evidence or 
not. Mahomed buksh Khan v. Hosseini 
Bibi, 13 C. 684, P.C. = 13 I A. 81 = 5 Sar. 173. 
[R., L.B.R. 1893-1900, 415.] 

(303) — Belief or disbelief in evidence — Differ- 

ent effects — Second appeal. — Where the lower 
Court has omitted to con.sider, or has given an 
erroneous or improper reason for disbelieving, 
or setting aside as of no value, relevant evidence 
upon the essential question in a case, the 
High Court can interfere in second appeal. 
There is a material difference between a case, in 
which a Judge has assigned one bad reason for 
believiog or disbelieving a particular piece of 
evidence, while he has given one or more good 
reasons for the same belief or disbelief ; (*r a 
case in which, putting this particular piece of 
evidence wholly aside, enough remains to sup- 
port the judgment, and a case in which, the 
essential question, or one of the essential ques- 
tions. to be decided, rests upon the evidence 
believed or disbelieved, regarded as of great 
value, or considered worthless, for a reason 
which is unsound and unsustainable. HURO 
PROSAD ROY. V. WEM.VTARA DEBEB, 7 C. 263 
= 8C.L.R. 449. [R., 7 A. G19. P.B.] 

(304) — Order of Court * to file petition with 
record,’ condemned as amounting to no order 
at nil. — In this case, a witness, putting in a 
proper medical certificate, stated his inability 
to attend Court for some day.s. On this, tho 
Judge recorded the order that the “ request 
should be filed with tho record.” Such an 
order has been repeatedly condemned by tho 
High Court as a meaningless order and one 
amounting to no order at all. There was no 
reason why the Judge should not have given 
the witness a few days’ time to appear in Court, 
and the High Court accordingly remanded the 
case in order that the Judge may take the 
evidence of the witness and decide the case 
afresh. NIL MONEE BaNERJEE v. SAURBO 
MUNGULA DEBEE, 7 W.R. 193. 

{S05)— Judgment passed without recording 
evidence of witness — Nati Shamil Pesh orders 
condemned. — The special appellant had present- 
ed a petition to the Sadder Ameen, stating that 
fifteen of his witnesses were present, praying 
that their evidence might be taken, and asking 
that measures might be resorted to in order to 
enforce the attendance of several other witnesses 
who had acknowledged the receipt of summons 
but bad not attended. Nothing was done on 
this except lo record the objectionable order, 
so often condemned by this Court, of *' Nati 
Shamil Pesh," which literally amounted to 
nothing. The omission of the Sudder Ameen 
was distinctly set forth before the lower Appel- 
late Court which took no notice of it. The 
High Court remanded tho case to the first Court 
directing it to record the evidence of all witness- 
es whom the appellants may produce within a 
reasonable time and to pass a fresh judg- 
ment thereon. LUCHMEE^NaraIN SAHEE v. 

Koshukee Dut Jha, 8 W.R. 107. 
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(306 ) — Dismissal for non-prosecution — Ad- 
jourmnent for default of defendant— Non-pro- 
duciion of witness on adjourned date — Dismissal 
improper— Discretion wrongly exercised —Prac- 
tice —Ou the date fixed for the heatiog, the 
plaiutifi appeared oefore the Court, with his 
wituess. But, as the defendants did not appear, 
the case was adjourned. On the adjourned date. 
th$ w<is prescot butsvichouc bis wituess 

and the defendants were agiin absent. There- 
upon, the Court summarily dismissed the suit 
for want of prosecution. Held, thao this was 
not a proper exercise of discretion and the 
case was remanded f 'r trial on the merits. 

Collector of Jaunpur v. Tahuli Kai, 

A.tf.N. 1905. 92 = 2 A. L.J. 343. r24 M 200. 
Appr.) 

{^01)— Procedure— Entire disregard of pro- 
cedure— Adjournments— Examination of wit- 
nesses— Pronouncing of judgment by different 
Judge. In this case, there was a lamentable 
disregard of correct procedure in the number 
of postpouemeots, several of tuem caking place 
on dates previously fixed by the Court itself for 
the heariug of the case, the irregular manner 
of examining the witnesses, the refusal of Court 
to pant time to produce witnesses who could 
not be m attendance for unavoidable reasons 
and the pronouncing of judgment by a different 
udge many months after the examination of 
the last of the witnesses. BhoJOORAM 

Mundul V, Ra.j Coomaree Debia, 18 W.R. 


(308) Admissibility of Judgment-Conditions 
• judgment to be admissible, it is no 

in all cases necessary that it should be eithei 
a judgment infer parfes or judgment in rem 

judgment not infer partes may not be proo: 
ot facts therein stated, yet it is admissible foi 
the purpose of explaining the character ir 
which possession of an estate has been enjoyec 
and in matter of that class. DHARNIDHAf 
V. Dhundiraj, 5 Bom. L R. 230. 

{'^Qdi—Judgjnent not inter partes— Dismissal 
0 / suit in appeal— Judgment in prev.ous swii 
nof inter partes.— Toe lower appellate Court 
nndmg that the evidence was iusufficient to 
support plaintiff’s title, remarked “There is no 
proof whatever of any right nor of the manner 

in which such right was acquired The 

plaintiff has altogether failed to produce evid- 
ence of his title...! reject the appeal with 
costs: —Held, that the District Judge com- 
mitted an error of law in rejecting the plaintiff’s 
claim in toto : if he considered that the evideoce 
on the record was insuflBcient to enable him to 
do justice between the parties he should have 
remanded the case. A judgment in a previous 
suit, to which one of the parties in the subse- 
quent suit was not a party, though not bind- 
ing and conclusive against that person, may 
yet be, admissible in evidence for certain 
purposes and can be used for what it is worth. 

Sakharam V. Yeshwantrao. 1 Bora. L.R. 
486. 

(310 ) — Foreign judgment — Objection to — 
Xrimtfdfion. — Where limitation is merely 
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prohibitive of the remedy and not destructive 
of the right, the judgmeot of a Foreign Court 
is not open to objection on the ground that a 
suit on the contract would be barred by the law 
of limitation applicable in the country in which 
the contract was made. NALLATAMBI v. 
PONNUSAMf, 2 M. 400. 

(311) — Evidence — Documents — Privileges 
attaching to documents — Such documents to be 
properly described for identification— Documents 
passing between a company and its ofiicials after 
threatened suit not ger sa privileged. — The 
defendants are bound to describe the documents, 
for which they claim privilege, sufficiently for 
, the purpose of identification to enable the Court 
to order their production should the Court think 
right to do so. In a suit agaio-^t a Railway 
Company, the papers which passed between the 
Company and its officials relating to the subject 
matter in dispute since the plaintiff threatened 
a suit are not by nature privileged. If privileg3 
is claimed for any of them, the grounds thereof 
should be clearly set forth in the affiiavit. 
NEMCHAND MANAJI V. R. D. SETHNA. 10 

Bom. L.R. 796. 

(312* — Document tendered in evidence — 
Objections to its admissibility, statement of- 
— vVhere a document, tendered in evidence 
before Commissioners, is objected to. the party 
so objecting is not precluded from objecting to 
it on any other ground at the trial ; all the 
objections to any document being received in 
eviden'^e need not be stated when it is first 
tendered. Rali v. Gau Kin SWEE, 9 C. 
939. 

(313) — Documents received without objection 
by lower Court — Right of Appellate Court . — An 
appeal Court has no right to refuse to admit 
on technical grounds a document, which has 
been received and read in the Court below with- 
out objection, tbougu it has a perfect right to 
attach such weight to the document as it thinks 
proper, or to say whether it ought to be treat- 
ed as evidence as against particular parties to 
the suit. AKBUR ALI v. BHYEA LAL JHA, 

6 C. 666 = 7 CL.R. 497. [F., 5 M.L.J. 81, 15 
C.P.L.R. 123. 3 L.B.R. 49; R., 31 C. 155.) 

(314) — Evidence taken at ex-parte hearing . — 
Evidence taken in the absence of a defendant 
at an ex parte hearing cannot be used against 
him on a re trial. Ham BaesLal v. KisHOBE 
Moh.AN Shaha, 3 B.L.R. A.C 273 = 12 W.R. 
130. 

{Zlb)—DQcu}nent registered by officer having 
no j urisdiction — Admissibility in evidence . — 
Where a Court finds that a document has been 
registered by an officer, who had no jurisdi’tion 
to register ic, it will refuse to receive it in evi- 
dence on the ground that it has not beeu duly 
registered. Toe observations of the Privy 
Council, in 15 B.L.R. 228, upon which the deoi’ 
sion in 7 C.L.R. 223 proceeds, are not applica- 
ble to this case, as in the former case the docn- 
meat in question was registerod by an officer 
that bad jurisdiction to register it. BENI 
Madhab MITTER V. Khatib Mondul, 14 
C. 449. 
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(316)— Ciu. Pro. Code, Act V III of 1869. s. 39 
—Script to refresh memory of witness — Neces- 
sity for being filed loilhplaint. — Where a memo- 
randurn or script IS presented to a witness by 
the plaintiff in a case for cue purpose of refresh- 
ing his memorv and not hs evidence in itself, it 
need not have been fflod along wita the plaint. 
RAMJI MADAUJI V. RAN’GAYYA chetti. 1 M. 

H.C. 168. 

{sn)^ Alteration of deed— Presumption— Bur- 
den of proof as 10 qeyiuiyieness— Transmission 
directed of original deed for in.specuon. — In an 
ordinary case, the party who pceseuts an instru- 
ment whicu IS an essential part of his case, in 
an apparently altered and suspicious state, must 
iail, from the mere iufitmity or doubtful com- 
plexion of his proof, unless he can satisfactorily 
explain the existing state of the document. But 
this wholesome rule admits of exceptions, if 
there be, mdepeudeatly of the instruinout, cor- 
roborative proof strong eooogh to rebut the 
presumption which ari'*es against an apparent 
and presumable falsifier of evidence. And such 
corroborative proof will be greatly strengthened, 
if there be reason to suppose that the opposite 
parly has withheld evidence which could prove 
the original condition and import of the sus- 
pected document. Though theonws of proof 
of the genuinodtiss of an lastrumout in its alter- 
ed state lies up m the party producing and 
claiming under it. yet, the altered and suspici- 
ous appearance of tho instrument may be ox* 
plaiufd by proof of its original state when exo* 
cuted and its existing state sutficieutly account- 
ed for, to rebut tho presumption of the deed 
having been falsified and tampered with, after 
execution, by tho party claiming under it. 
[«.. A.W.N. 1903, A22. P.B.=25 A. 580.J 
The original deed, which was impeached on tho 
ground of alterations and interpolations, after 
execution was ordered to be transmitted by 
the Court of India for inspection ou appeal. 

Mussumat Khoob conwuh ^ 
Moodnauain Singh, t W.R P.C. 33-9 M. 
l.A. 1 = 1 Sar. 813 = 1 Suther. 465. 

{QIQ)— Objection to the admissibility of a docu- 
7 Kenl toketi Oefore the Privy Counctl but 7tot token 
at the trial— Certified copy of an olddocum^t 
Its admissibility in evidence. — Where a docu- 
ment Was received in ovidooco without any 
objeotioD at the trial, their Lordships were of 
opinion that it w*s too late to takj an objection 
to the admissibility before them. A certified 
copy of an ewaenaniu, or deed of exchange, dated 
January, i 782 , produced from the custody of one 
of tho appellants, and found to bo written ou 
paper bearing the same stamp and water mark 
as other contemporary documents in the rcc''rd 
of certain litigation, was held admissible in 
evidence. SHAHZADI BEOAM v. THE SECRE- 
TARY ofStatb for India, 9 Bom. L.R. 1192. 

(319)— Admiring in evidence— Deciding tlie 
■genuineness or otherwise of docuv^nts. Per 
Heaton, J. — Admitting in evidence is a rnecha- 
nical and formal proceeding* When all the 
evidence is recorded anil when it is all consider- 
ed, it is in the judgment that the Judge decides, 

C. VU— 106 
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whether a document is or is nob genuine. AM- 
HALAL V. Seed. 8 Bom. L.R. 973. 

(320) — Unproved documents filed with the re- 
cord. — Unproved documents simply filed with 
the record in accordance with some usage most 
be passed over by the Judge ; and tbe party 
against whom they are intended to be used, 
must insist on their lemoval from the record. 

Kallida pershad Dutt V. Ram Hari 
CHUCKERBUTTY, 5 C. 317. 

(321) — Civil Procedure Code, 1882, ss. 59, 
1^0— Rules of High Court— Right of defendant 
to copy of plaintiff's documents.— Documents 
sued on by the plaintiff, ^nd produced and 
depos'tcd by h'ln with the plaint, uudur s, 69 
of the Civil Procedure Code, h.iviug to be consi- 
dered as “annexed thereto as exhibits” within 
Rule No. 47 of the High Court Rulrs. copies of 
the same may be furnished to tho defendant 
under Rule No. 44 Documents deposited 
under s. 140 of the Code, however, fall under 
Rule No 43, and inspection of those should not 
be allowed until thev ar«3 offeri d and received 
in evidence. H.VJI MAHOMED ABDUL AZIZ 
BADSHA SAHIB V. SUBBA N AIDU. 21 M. 490. 

( 3 . 221 — Order for production of documents — 
Non-comoliance by defendant — blriking out 
defence. — £ha defence of a defendant, who neg- 
lects to comply with an order f'>r production 
and inspection of documents, wi.l bo struck 
out, tuough tho order striking out tho defence 
may bo set aside upon sufficient grounds. KH.A- 
.lAH ASSENOOLL.IOO v. KHAJAH ABUOOL 

AZIZ. 9 C. 923. [D., 2 C.W.N. 076; R., 7 C.L. 
.7. 295.] 

(^^ 23 )— Declaration as to execution of poiver 
of attorney before the Chief Magisltate. Glas- 
gow -Certificate by Notary Public.— \ declara- 
tion regarding the execution "f a power of attor- 
ney, t.iken before tho Chief Magistra'.c of Gbis- 
gow and authoutioated not only by die certifi- 
cate of the said M.igistrato under the common 
Seal of tbe City of ixU-gow. but also by a certi- 
ficate of a Notary Public, can bo accepted as 
proof of the execution t-f the oow-jr In the 

goods of Henderson. 22 C. 491. 

( 324 ) — Sanskrit works on Hindu law of 
adoption— Works not well known — Sworn 
translations of works —Inclusion in record for 
use in Privy Council appeal.— the Court 
below, sworn translations of Sanskrit works, 
little known, embodying Hindu Liw, as to tho 

I custom in the different schools in respect to the 
Law of Adoption, were admitted and acted on 
by tbe Courts in India. On special application, 
tho Judicial Committee ordered such transla- 
tions to be sent by the Registrar of ttio High 
Court in India, and to form part of the record, 
to be used on iho hearing of tho appeal. THE 

Collector of Madura v moottoo Rama- 

LINGA bATHUPATHY, 10 W.R. P.C. 17 = 1 B. 
L.R. PC. 1 = 12 M.I.A. 397=2 Bar. 361 = 2 

Suther. 135. 

(325) — Translation — Appeal to High Court 
—Application for translation of papers when to 
be made . — In an appeal to the High Court, an 
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application for translation of papers should 
always be made before the posting of the case. 

kondayya Gaundan V. Ramaswami Gaun- 
dan, 1 M.H.C. 130. 

{i'2Q)~Regular Appeal to High Court—Print^ 
ing Vipers -Duty oj parties— Duty of Regis- 
trar.— Whoio, in a regular appeal to the High 
Oourt, the petitioner does not furnisb the 
Deputy Registrar with a list of papers which 
he desires to have prepared and placed in 
the paper-book, the Deputy Registrar need 
not serve him with an estimate of the cost of 
printing, traoslating, etc., such papers, Mus- 
SAMUT BHOGOBUTTY KOONWAR v. MUSSA- 
ifUT anuragee Koonwar, 23 W.R, 459. 

Regular appeal toHigh Court-Printing 
of papers— Paptr-book— Dunes of Registrar.— 
i he duties of the Registrar of the High Court 
in the matter of printing of papers in regular 
appeals are purely ministern*! ; all that he has 
to do under the rules is to provide for the print- 
ing, etc., as per lists furnished by the parties 
ana finally settled between them. The peti- 
tioner iu a regular appeal to tbe High Court 

should not be called upon to deposit the costs 
of translating, etc., any papers as to which the 
petitioner has not (by including them in a list 
furnished by him under the Rules of the High 
Courej given notice of his desire to place them 
m the paper-book. The Deputy Registrar has 
0 urnish an estimate of the cost of preparing 
the papers entered in the list furnished by the 
parties. Jt is not for him to say what papers 
a party requires or ought to print. That is a 
matter which the party or bis vakil must, in 
the first instance, determine, the Deputy Regis- 
trar preparing his estimate and demanding 
payment according to the requirements made 
on him. Lalla Bhoop Narain v. Mussa- 
MUT Nowar abassee begum, 23 W. a. 

('d28)~ Appeal to High Court — Whole case to 
be put in paper-book— Practice. — An appellant 
before iha Higb Court, where the appeal 
relates to a matter more than Ks. 10,000 in 
value, is o.>und to put the whole case (and not 
merely his own particular case) fully before the 
Court in his paper-oook so far as the documents 
and depositions arc concerned. Andif he fails 
to do 80 without very good reison, he ought 
not to be allowed to read at the hearing any- 
thing which is Lot in the paper-book. KUBI- 
AN Doss V. MUSSAMUT GOBIND KOOER 
24 W.R. 143. 

(^29)— Application for extension of time for 
filing paper-books — Sufficient cause to be 
shogun. Litigants must understand that the 
rules and orders of the High Court are intend- 
ed to be, and must be. complied with. Each 
case must be considered according to its parti- 
cular circumstances. Litigation in India is 
80 protracted, and so much time is allowed to 
litigants to take the various steps, specially as 
regards appeals, that the Court will not enlarge 
the time to file p^ipei'-books in an appeal, un* 
less sufficient grounds be shown. Motichand 
V. FulCHAND, 27 C. 57. 
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(330)— Application for extension of time for 

filtng of paper-books tn appeal— Practice.— 

Unless sufficient cause is shown, an extension 

or time for filing of paper-books will not be 

granted. GOPAL ChunDER Das v. Radha^ 

BU^UBH OAS, 27 C, 60, Note. [F., 27 0. 
57 * J 

c framed for Original 

Side of High Court — Filing of appeal — Appel- 
lant not delivering paper books— Right of 
respondent.— Under para 467 of theRules framed 
for the Original Side of tbe High Court, the 
appellant or bis attorney is bound, “within 
SIX days from the presentation of tbe memoran- 
dum of appeal, to deliver to tbe Registrar, 
Original Jurisdiction, for the use of the Judges, 
two paper books containing a copy of the 
plaint, written statement, depositions of wit- 
nesses and of the decree and judgment and 
memorandum of appeal. If the appellant fail 
to doso within the time limited, the respondent 
or his attorney may deliver such paper books.”’ 
On th; filing of an appeal, if the appellant filed 
no paper book, the respondent on whom it is- 
not obligatory to deliver such paper books, is 
entitled to have the appeal dismissed with 

costs. Kabuli v. bhuli. 17 c. 289. lu B. 
L.R. App. 11, Not F.) 

(332) — Secondary evidence^ Admission of — 
Judge — Discretion — Appeal^ Miscarriage of 
justicce^Tixo qiicstioQ whether secoodf^ry evi- 
dence was in any given case rightly admitted 
IS one which is proper to be decided by the 
Judge of first instance and is treated as depend- 
ing very much on his discretion. His conclu- 
sion should not be overruled except in a very 
clear case of miscarriage. NINGAWA v. 
K.VMAPPA, 5 Bora. L.R. 708=28 B. 94. 

( 333 ) Bengal High Court Rules — Account 
books —Evidence.— kccount books which are not 
translated, and are not, therefore, a part of the 
piper-books, cannot, under the rules of the 
High Court of Bengal, bo referred to in a trial 
without special leave. MaDHUB Pershad v. 
Fool Coomarre bibee, 19 W.r. 121. 

(38^)— Accounts produced and afterwards with- 
drawn— Effect. — The fact of tbe defendant hav- 
ing tendered some accounts which, when the 
time for proof came, were withdrawn, leads to 
an inference, either that he had no accounts re- 
levant to tbe question, or that, having some, be 
found that they would not suit bis case. 

Muhammad Imam ali Khan v. Husain 
Khan. 26 C 81. P C. = 25 I A. 161 = 2 C W.N. 

737 = 7 Sar. 432. 

(335) — Burden of proof — Non-examination of 
parties in a suit. Result of — English and In- 
dian practice— Account books, Non-production 
of. — The plaintiff brought a suit for the recovery 
of certain properties, alleging that he was adopt- 
ed twenty years before the date of the suit. 
Held, tbe burden of proving that the alleged 
adoption took place twenty years before the 
trial rested upon the plaintiff. The presumption 
that would be drawn in England will be to the^ 
detriment of a plaintiff, who fails to enter the 
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witnes9-box and face the ordeal of cross-exami- 
nation. But, in cases between Natives tried in 
India, a species of advocacy is tolerated by 
the Courts of law here, iu which the unworthy 
effort of the advocate on each side is to force 
his opponent to produce his own client, in 
order that he himself may have the oppor- 
tunity of cross-examining that client. The 
result is that, should the opponent refuse 
to hi led into this trap, the parties ithe 
prinoipil witnesses, who possibly could throw 
light on all these tangled transactions which ; 
so perplex those who have to deciue these 
oases), are never examined at all, and the 
litigation goes forward through tortuous wind- 
ings to its unsatisfactory and uncertain end. 

It is a vicious practice, unworthy of a high- 
toned or reputable system of advocacy, tending 
to embarrass aai perplex judicial investigation, 
and too often enabling fraud, fatseboo t or 
chicane to baflle justice. Having regard to 
the well-known ana often proved habits of the 
Indian people with regard to the keeping of 
accounts, recordiug their most minute transac- 
tions, the lion-productiou of any book, in 
which anything connected with the matter in 
question is entered, by the party in whose 
possession it is, covers the parties’ case with 
suspicion, MuSS\MAT LAL KUNWAR v. 
Ohiranji Lal, 7 M.L.T. 57=14 C.W.N. 285 
-11 C.LJ. 1/2=12 Bora, LR 244 = 32 A. 
104 = 20 M.L.J. 182--*5 Ind. Cas. 549, P.C.= 
37 I.A. 1. 

(336) — Pleadings —Suit for share of property 
— Point not raised in the 2 )lediltngs — Suggestion 
before Court below that account should be 
taken — Separate suit for that purpose necessary. 
— In a suit for recovery of a share of a deceased 
Muhummadan’s estate by right of inheritance, 
the plaintiff alleged that the dower-debt 
amouutiog to Rs, 40 due to the widow, who 
was in possession, h.td been satisfied out of 
the usufruct, and also asked for a conditional 
decree in the event of anything being found as 
due to the widow. The reliefs asked for were 
(1) delivery of possession of the share. {2) 
mesne pcotits for throe years and (3) costs of 
the suit. The widow contended that her dower 
was a lakh of rupees and that she bad been in 
possession of the property in lieu thereof. The 
suit was dismissea. Upon appeal to the H'gh 
Court, it was argued that, at all events, an 
account ought to have b^oii directed to be 
taken of the profits of the property and the 
amount of those profits set ofl against the 
dower-debt, that the contention could 

DODprevaii If the plaintiff was desirous of 
olaiming an account of this kind, the ought to 
have done go in the prayer to her plaint. The 
question would be best raised in a suit for an 
account. HUMERA BIBI v. ZUBEDA BIBI, 

2 A.L.J. 485 = A.W.N. 1905, 125. (14 M.I.A. 

377. F.) 

(387)— .No specific direction as to accounts in 
the decree — Court cannot direct accounts to be 
taken before Commissioner when parties have 
(Arrived at an agreement after the decree — 
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Appeal against order of a Judge^ when lies. — A 
decree of the High Court on the Original Side 
contemplated an account being taken between 
the parties but it was silent on the question as 
to how that account was to be taken, whether 
by the Commissioner of the Court or by some 
person selected by both the parties. The Court 
of first instance decided that where a direction 
as to account ought to have been incorporated 
in a decree when passed it w.-\s oompeient to 
the Court at any stage of proceedings to direct 
necessary inquiries or accounts to be made or 
taken, field, on appeal, that as some account 
was taken under the decree by a person appoint- 
ed jointly by the parties a new agreement had 
come into existence superseding the decree and 
the Court was not competent to make the order 
appc.iled against. SIR JEHANGIR COWASJI 
Jehangir V. THE Hope Mills. Ltd.. lO 
Bom. L.R. 488=33 B. 216, reversing 9 Bora. 
L.R. 1380. 

(333) — Practice — Commissioner to take 
accounts, disobedience of order of — Attachment. 
— An attachment will issue against a party to 
a suit for disobedience of an order of the 
Commissioner for taking accounts. It is not 
necessary that the order of the Commissioner 
must, in the first instance, made an 
order of Court in order to issue such attach- 
ment Against the disobeying party. DHURAM- 
DHARDAS SAKHARAM V. CHAU GOVIND, 10 
B.H.G. 4. 

(339) — Commissioner for taking accounts — 
Motion to varti report — Power of Court to extend 
time. — It is competent to the Court to extend 
the time of 20 days allowed by the Rules of 
Court for making a motion to vary or discharge 
the report made by a Commissioner for taking 
accounts. So. where the party has failed to 
file the application for such a purpose within 
twenty days after the filing of the report, the 
Court has the discretion under this rule to give 
further time to such party. The report is 
binding on all tbo parties, unless the Court in 
it-j discretion, and, upon strong and sufficient 
cause, shall vary it, either within the time 
appointed or beyond it HORMUSJf GURSETJI 
ASHBURNKR V. BOMANJl CURSETJI ASHBUR- 
NER.9B 250. [B., 16 B. 263.] 

(340i — Account — Commtssion/»r’s report — Afo- 
ixon to discharge or vary — Memo, of objections 
— Affidavit— Practice.— Motion to discharge or 
vary the report of the Commissioner for taking 
accounts, must be on a memorandum of objec- 
tions filed in the Protbonotary’s office, and 
upon the evidence taken by, and the proceed- 
ings before, ihe Commissioner ; and not on 
affidavits made for the purpose of the motion. 
The application to vary the report should be 
made within the 20 days as required by r.6, 
ch. VI, at p, 52 of the High Court Rules. Affida- 
vits may, however, bo filed in such a motion (a) 
when ordered by the Court, if it desire fresh 
evidence ; or (5) by special leave of the Court 
for advancing a fact not appearing in the face 
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of the proceeding, before the Commissioner, 
SU.MAK AHMED V. UA.JI ISMAIL HaJI HABIB, 
1 B. 158. [fl.. 13 B. 363.] 

(341) — Ciu. Pro. Code \Act X of 1377), s. 3 

— 'Decree,' mtamng of — liejertnce io Com' 
misstoner for takbig accountS'-Stage of suit — 
Practice and procedure, pending suu. — Toe 
woru ‘’decree" lu ihe section meano ii decree 
final in its nacure and not au order of an 
icictiocuttry nature, such as an order cf 
reioreuce to take accounts, thouyb such order 
iu a general way could be properly termed a 
' ‘ decree." Consequently, a suit after reference 
to a Commissioner for taking accounts must 
sail be said to be in a stage ‘‘ prior to decree " 
Within the meaning ot chat section. The 
effect of the proviso to the section was that 
ail suits pending on the date of me enactment 
ot the Code (X of 1377) down to their final 
result, were governed by the practice and pro- 
cedure prevaiiiug till then, and that execution 
proceedings subsiquent to the final re&uit were 
governed oy me Code. RUSTOMJI BURJORJI 
V. KESSOWJI NaIK, 3 B. 161. 

(342) — S. SUy, Civ. Pro, Code, 1882 — Private 
Commissioner experiencing difficulty in enforc- 
ing attendance 0 / witnesses — Practice.— A 
private Comiutesionec finding practical difiR- 
culty in eutorcjug the attendance of witnesses, 
should return me commission to the High 
Court, The High Court m(*y, under s. 3o6, 
then, send the commission to a Civil Court, 
within the local limits of whose jurisdiction 
the witnesses to bo examined reside. MAHO- 
MED ALI V. Wazid ALI, 23 C. 404. 

(343) — Time within which application to vary 
Commissioner's report should be made— Bom- 
bay High Court liuUs, ch. VI, r. G.— Where a 
person desires to move tne High Court to vary 
a report made by the Coiumiasioner, he mu&t 
file exceptions to such report and make his 
motion to vary it within 20 days after the re- 
port is filed, or within such further time as the 
Court may have allowed him for the purpose. 

Nariiottam v. Harichand RamChand 13 
B. 368. [R., 16 b. 263.] 

Court’s power lu re-open a question 
deciaea by G'omwuswoner.— Case whtre the 
question whether a Court has jurisdiction to re- 
open a point oi lact decided by a Commissioner, 
appointed by it, on evidence properly before 
him, was left undecided. Watsox v. AGA 
Mehedee SHERAZEE, 1 I.A. 346 = 3 Sar 
384. 

Practice— Cross-suits between parties 
one on pronote and the other on accounts in 
different Courts— All transactions dealt with m 
surf for account— Question of procedure be- 
coming one of convenience, rather than of right. 

— Asa general rule, it would be no answer as 
regards a suit instituted in the S.G. Court, 
upon a promissory note, for the defendant to 
say that the oiaim is a matter of account. 
But the situation is altered when a suit for 
account wherein all transactions between the 
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patties can be dealt with, is subsequently insti* 
tuted in the High Court by the defendant in the 
S. C. Court suit, and when he gives security 
in respect of the total amount of his indebted- 
ness. It is desirable, then, that there should 
not be separate proceeding m respect of the 
promissory note. The two should be tried and 
disposed of jointly. The question of procedure 
then, becomes a matter of convenience rather 
than a question of right. Justice can be done 
between the parties by the apportionment of 
costs after the account h«is been taken in the 
High Court. ISSURSIXGH v. BERGMANN. 30 
C. 627. 

(346) — Practice- Accounts — Taking of acco- 
unts in partnership suits — del off.— in suits for 
account, as in partnership or partition suits, 
eacn party however arrayed formally becomes 
in turn either plaintifi ot defendants, although 
he has not claimed a sec off. NaNCHAND v. 
Mussa, 6 Bom. L K. 692. 

(347) — Partnership — Joint adventure — Evi- 
dence.— Tmo firms started into a joint adventure 
which was to be conducted by an agent specially 
appointed by both firms. One of the firms 
brought a suit against the other to recover their 
shareof the alleged loss upon the joint adventure. 
The evidence in support of the plaintiff’s claim 
consisted, however, almost eotirely, of books of 
accounts kept by the plaintiffs thempclves and 
by two corresponding branches of the plaintiff’s 
firm- Held that thoir books of accounts could 
not be likened to books of partnership, to which 
all the partners in a firm have access, and 
which are kept by the servants of all; and that, 
although, the books corroborated each other, 
they were not sufficient evidence to entitle the 
plaintiffs to a decree, in the absence of evidence 
showing that the sums momioned in the books 
as having been paid to the agent specially 
appointed for carrying on tnis joint adventure, 
were really applied by such agent for the pur- 
poses of the joint adventure. SETH LaKHMI 
OH.AND V. SETH INDRA MULL, 4 B.L.R. B.C 
31 = 13 W.R. P.C. 36 = 13 M.I.A. 363. [D.. 11 
B. 514.] 

(343) — Principal andagent — Suit for accounts. 

— Prayer in plaint, and the subsequent pro- 
cedure, step by step, till the drawing up of the 
finaldecree, pointed out and explained. DEGAM- 
BER MOZAMDAR V. KALaVNATH ROY, 7 C. 

654 = 9 C.L.R. 265. [R , id C.P.L.R. bl.] 

(349) — Civ. Pro. Code— Death of appellant— 
Applicaiion by several persons to prosecute 
appeal — Determination of party eniuled to 
appeal. — Where; on the deaiu of an appellant. 
Several persons apply to prosecute the appeal, 
the Court is bound to determine which of the 
parties is so entitled. KataMA NaCHIYAR v. 

The Raja of Sivagaxga. 2 H.H.C. i46, 
Mote, P.C. 

(350) — Dead persons — Parties to suits. — Tne 
practice, which prevails in the mofussil Courts 
of this Presidency, according to which a dead 
man is expressed to be a party to a suit by bis 
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heir is erroneous. A dead man cannot himself 
be a party to such a suit. GOVIND v. MOHONI- 
RAJ, 3 Bom. L.R. 407 = 25 B. 494. 

(351) — Dead person — Legal representative — 
Procedure. — A suit cannot be brought by or 
against a dead man, and if the person entitled 
to sue or liable to be sued is dead, the suit must 
be brought by or against the person who is 
entitled or liable at the date of the suit brought 
making it clear on the face of the plaint how 
the right or liability arises. Hence, where a 
plaintiS sues a non-existent person as represent- 
ed by an existing person and gets a decree in 
that form, he gets a decree against no one as 
the defendant does not exist and the represen- 
tative is not sued as a defendant. BALKRISHN.A 

V. Oriental Life assurance Co.. 4 Bom. 
L.R. 340. 

(352) — Misioinder of plaintiffs— Amendment 
of issues — Error in interlocutory order — Appeal 
—Act VIII of 1859, s. 350— Proce(i«re.— A suit 
for broach of contract was brought by four 
persons, who alleged that they carried on 
business in co-partnership under the style of 
I. B. T. and that, at the time of the ca Jse of 
action, they were partners. It turned out on 
the evidence that all the plaintifls were not 
co-partners at the time the cau?o of action 
accrued. The Court amended the issue, and 
raised the question whether the plaintiSs were 
or were not partners. The Court, having found 
that two of the plaintifis were not partners, 
ordered their names to be struck out of the 
plaint and gave a decree in favour of the other 
plaintiQs. HeW that the Judge had power to 
amend the issue, and that it was tbe correct 
mode of amending errors in the plaint ; but the 
more correct course would have been for the 
Judge merely to have amended tho issue and to 
have allowed the names of the plaintiS-* to 
stand in the plaint. Held also, that if this 
was a wrong order, it was an interlocutory 
order striking out two of the plaintiSs instead 
of leaving them on the record, but it was an 
error which had caused no injury to the defend- 
ants and consequently, under s. 350 of Act 
VIII of 1959, it was not a ground for reversing 
the decree on appeal. THE EAST INDIAN 
Railway Company v. Jordan. 4 B L.R.O.C. 
97 = 14 W.R.O.C. 11. 

mS)— Practice— Question of law -Prelimi- 
nary issu6 — Disposal of issue of fact Misjoin- 
der of parties and causes of action. Where 
the lower Courts held that the suit was bad on 
the ground of misjoinder of parties, they should 
not have proceeded to dispose of the questions 
raised between the parties on the merits. 
Manna Lal v. Husain all A.W.N. 1883, 
64. 

(35-1)— Ss. 562, 564, 53. Civ. Pro. Code.— 
In a case which the lower Court .should have 
simply returned the plaint for amendment, 
allowing the plea of misjoinder but failed to do 
so, tho appellate Court has got tho power to 
dispose of the suit in the mode in which the 
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lower Court ought to have di.sposed of it. 
LINGAMMAL v. VENKATAMMAL, 6 M. 239. 

A. 669, Diss.) iR., 19 B. 303, 2 L.B.R. 4.] 

(355) — Rule nisi to show cause against the 
addition of person as defendant — No grounds 
set out therein — Discharge of rule. — Where a 
rule calling upon a parson to show cause why 
be should not be added as a defendant or give 
security for costs, was applied for neitbor <>ii 
petition or aflidavit nor set out any grounds, 
such person was held entitled to know what 
ho bad to an«)wer. and the rule was discharg- 
ed as being informal. RamNARAIN KaLLIA 
V. MONSE BIREE. 9 C. 735. 

(356) — Practice — Suit for exclusive possession 
of land — Court competent on evtderice in such 
suit to give decree for joint possession. —Where 
tho plaiutifi comes into Court claiming exclu- 
sive possession of land, the Court is competent, 
having regard to the evid-mce in the case, to 
grant a decree for joint posse-^sion. RamRHO- 

I WAN V. Ramraran, A.W.N. 1890, 166. 

(357) — S«if for exclusive posses- 
sion — Power of Court to grajil decree for joint 
possession — Circumsta7ices tinder ivhich such 
power will or will not be exercised. — Whore a 
plaintiff, who had sought to eject tbo defend- 
ants as tresj-as-'ers from certain lands and 
whoso suit had been dismissed by both the 
lower Courts, pleaded in second appeal that 
the decrees of tho Lower Courts nevertheless 
showed that he was entitled to a decree for 
joint pos.session with the defendants of tbo 
property in suit ; the Court under the circum- 
stances declined to grant tbo plaintiff's prayer 
for a decree for joint possession. JAl RAJ M.IL 
V. Niadar. A.W.N. 1893, 196. 

(358) — Plaintiff even though he asks for ex- 
clusive possession may yet on a proper case bo 
awarded possession iti common. — Where the 
plaintiff asks in his plaint for exclusive posses- 
sion only ho may nevertheless be allowed 
possession in common. This does not involve 
anv variance with the facts alleged in the 
plaint, but merely the correct determination 
of the relief appropriate on those facts being 
established. The plaintiff merely asked fora 
relief larger than the facts asserted by him 
would warrant. That is not a reason for 
debarring him ahogetbor from any relief to 
which, on those facts, ho is entitled. BHIKU 
V. Puttu, 8 Bom. L.R. 99. 

(359l--5utfs on behalf of joint family — All co- 
parceners must join.— Where there are one or 
more members of a joint Hindu family filing a 
suit in respect of tho property of that family, it 
is essential all the persons composing the 
family should be joined as party plaintiffs. 
NaraNJI V. MOTI, 9 Bora. L.R. 1126. 

(360) — Suits on behalf of joint Bvidu family. 
— The rule of Hindu law is that a joint family 
U represented in all transactions or concerns 
with the outside world by its Karta (manager) 
provided they ate for tho benefit or necessity of 
tho family ; and that any co- parcener, who does 
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not occupy that position of manager, can re- 
present and bind the family in such transac- 
tions or concerns, provided he was either 
previously authorised to represent it, or, in the 

absence of such authority, the other co-parce- 

ners subsequently by words or conduct ratih- 

r" air=32 B.”" " 

(361)-Join( Hindu fandly — Institution of 
SUMS by managers, representing minor, co- 

of practice, suits are 
not filed in Courts by managers representing 
their minor co-parceners ; the practice is to 
jom all persons interested, but it would seem 
that, fvru if on the face of the plaint there 
were HU allegation of a sole pUmtill that be 
sued as manager on behalf of a co-parcenary 
the minor co-parcener would not be bound bv 
the proceedings unless by judicial sale under 
the decree rights had been created in innocent 
third parties and no prejuaice were shown to 
the absent co-parceners. Kashinath v. 
Chimnaji, 8 Bom. L R. 268 = 30 B 477 


(36-2) Suit on behalf of minor — Procedure 
on discovery that plainlifj was not minor at 
time of instituting suit.—Ln a suit on behalf of 
a person alleged to be. but not in fact, a minor. 
Held, on discovery that the plaintiff was of full 
age at the commeucement of the suit, that the 
plaint could not be amended and that the suit 

must bedismissel. Sheorania v. Bharat 

= ® 203. (‘il 

’ O'C. 231, 

11 O.C. 15J , o., 'i L.B R. 246, 28 A, 416 = 3 
A.L.J. 187 = A.W.N. 1906. 73.] 

Of Appellate Court^Party discovered 
to be a minor. — The proper course for an 
appellate Court to take, if either ot the parties 
appears to be a minorand this point has not been 
taken in the Court below is to remand the case 
and if ibe question is dotermined in the affirm- 
ative, to set aside ^11 the proceedings which 
are the subject of tbe appeal as void ab initio, 
but to make no order as to costs. Maung 

Aung Mya v. Ma gyi. i l.b r. 38 (7 a. 

490, 13 C. 189, 13 B. 7, 234, 14 C. 204, 704, 
Pel. on.) ’ 

(3641— ,^inor—5uif against minor — Plaintiff 
Deposition-^ Corroboration. — Where a person 
prefers a claim against the estate of a deceased 
person, which bxs devolved upon a minor, he 
cannot sustain the aotioo solely by bis own 
deposition. Balapa v. bhutaji, Bhutaji 
V. Balapa, 6 Bom. L.R 181. 

^65)— -Appeal by next friend of minor plaintiff 
--Ubjectiou ty de/endanf,— Where the defend- 
ant, 111 a suit, made the next friend of the 
minor plaintiff alone respondent in tbe lower 
appellate Court, it would not lie in bis mouth, 
in second appeal in the High Court, preferred 
by such next friend, lo cake the oojeotion that 
tbe latter was no party to the suit. BHOBO- 
TARINI Debi V. Sree RAM PAUL, 9 C. 629. 

(3^) Practice — Application by next friend 
for change of attorney ^ Order refusing change 
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fant plaintiff is as much entitled to change his 
(4 C w'n' fvY /'’f plaintiff who is sui juris. 
Ln/'W ; Z (n), Manick 

reported^ 

to^shnw ‘ necessary for him 

thA change is for the benefit of 

remZvZtL Court will interfere and 

^ ^PP^ars that, in 

infT in a ° application, he was act- 

detrimental to the infant’s 

aIZ Z a. ^ Sim. 390. 

hfk continues next friend, 

solicitor to appoint and change his own 
orde^ r/fn An appeal lies from an 

aDDlioati^^^^? change of attorney, passed on an 

D?ne^ ^«me by tbe next friend. 

^INE^DRA Nath Dutt v Wrr<;nv 9g r 
264 = 5 C.W.N. 434 WILSON, 28 C. 


-St;;?"’"’?''' “PPeal-ln/am appellmts 

an^orf/r h?8 ‘^PP^'‘i-Re-liearmg.-WbBre 
an order had been made ex parte unon tho 

mTaroTan alone for?he dis- 

affirmance of the 

to be UDnn°rK^t,'^™'‘‘ purported 

to be upon the bearing of the cause, the Judi- 

heM^sTm^ btld that such order must be 

that ■ *f, “ ‘*'®“'''sal : and it appeariufi 
that the appellants were infants, under the 

tha ® ■“ »ud 

their InarT “PPf"'''’ l>y the Court to act as 

08^1 Tad r ''1. “>«”»«erof the »p- 
the ; ?nrdh ’‘baodoned tbe cause, 

and r?sturTd’‘’fh'‘®°'°‘'‘'‘^ dismissal. 

anllUnr/ ^ "P.P®’' “>6 terms of the 

to '’the t P*^'.°® *be costs and giving access 

rour? '*■“ proceedings in the 

to lodo ’*'■ hands, and undertaking 

Naraiv rTp ""’r'" “unibB. RA,;uNDEK 
WARAIh RaE T- BLIAI GOVIND SINOH, 2 M.I. 

A. 181 = 1 Moo. p.c. 117 = 1 Bar. 178. 

(368) -Decree apainsf infant- Bow lo sst aside 
ground of guardian- s laches -Suit to set 

ajide decree against properly represented infant 

Tf a?* r'P '°^P'''^°lol fraud and collusion.— 
rtn desires to have a decree set aside 

e? f that his next friend had neglect 
hie hflK bad Dot put forward on 

avaiitiKr grounds of defence*, which were 

hft tn ’i ^ f P'^^per mode of proceeding would 
cr lnZ^^ll “ review.- If the decree were 
rJZZ procedure given in the Civ. Pro. 
n/^ft A aside such decrees, should be 

adopied. .[/2...6aLJ. 448.) If ic be sought, 
aJra; ®P^ratesuic, to ser aside a decree obtaioed 
g ns an in. ant properly made a party and 
p oper y represeuted in tbe case, proof of fraud 
col u«ioD IS absolute' V essential for success 
.r^AGHUBAR DYAL SAHU V. 

Tao ! w ^2 C. 69. [Bxpl., 23 A. 

459 = A.W.N. 1901, 147.] 

— Officer of the Court— 
Wazir.— There is nothing that compels the 
Lourt to retain as guardian one of its officers, 
where the circumstances of the cise make it 
clear that the interest of the minor will be 
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thereby imperilled ; and the Court has power 
to relievo a Nazir, who finds no funds for the 
purpose of conductintj adequately the defence 
of the minor. Gopilal v. agarsinqji. 6 
Bom. L.R. 544 = 28 B. 626. 

(370J--4C/ XL of 1858, ss. 7. 19, 21— Recall 
of certincate— Power of Court to recall certi- 
JicaU granted under s. 7.— A certificate granted 
under a. 7, Act XL of 1858, may, under s. 21, 
be recalled summarily without the accounts 
having been previously taken in a regular suit 
under 8. 19. where the application for the recall 
IS based on charges of waste and mismanage- 
ment. In the matter of the petition of 

Khaja Shurwar Hosskin Khan, B.L.R. 
Sup. Yol. 720 = 7 W.R. 522. 

-371) -Act XL of 1858 and Civ. Pro. Code, 
^ 440, Suit in violation of— Return of plaint.— 
Where a suit is brought in violation of s. 440 
of the Civ. Pro. Code or of Act XL of 1858, 
the plaint should be returned, in order that 
error may be rectified. RUSSICK Das 

Bairagy v. Preonath Misree. 10 c. 102 = 

12 C.L.R. 405 

(372) — Proceedings in execution and pro- 
ceedings in suits. — Procedure in execution is not 
to be conducted in a slip-shod and slovenly 
fashion, and the procedure in suits should bo 
applied as far as it can be mide applicable 
(s- 647. Civ. Pro. CodeJ. FAKIR ULLAH v. 

THAKUR PRASAD. 12 A. 179 = A. W. N. 1890. 
o3. 

(373) — Execution case struck offimproperlp — 

iu u of— Procedure.— A Judge, finding 

that be has struck off an cxecurion oaso im 
properly, may restore it to the file, and need 
not proceed denovy. Musst. Zahuham v. 

Tayler. 2 B L R. A C. 86 = 10 W.R. 380. 
LF., 12 W.R. 142; Appr., 11 W.R. 5l7 = 3 B L. 
«• App. 68; R., 7 C.L.R. 424.] 

^^'^^)'~"Execution of decree— Enforcement of 

the terms of a decree— C(mrt.—i:ho Court ought 

0 facilitate eoquiriea which are necessary for 

no purpose of carrying out decrees passed by 

*t. and to accept with readiness any ioforma- 

ton which shows that the litigants have die- 

Wgarded any pare of the Courtis decree. It 

wrong to disoijss au application made 

With the above purpose, simply because the 

applicant may have made the same endeavour 

Without success in another proceeding. HAKI 

MOUO, Raghunath V. Haki, 4 Bom. L.R. 
vou. 

Decree— Execution— Court.— WhoTi a 
V applies for execution the Court to 

▼ loh the appiic-ttion is made should oot reject 
on light grounds and even whore a decree is 

^'5t quite intelligible, the Court must as far as 

possible construe it in a fair and reasonable 
pint 90 as to advance inste^id of impeding its 

L r'^802 Kashinath, 5 Bora. 

under a decree — Decree— 
ti^ratton to grant the application.- The Court 
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has unquestionably powers, in a properly con- 
stituted proceeding, to alter a scheme under a 
decree, but an application to that end can only 
be successful, if it be evident that the proposed 
alteration is in the interests of the foundation 
and in harmony with its objects. The Court 
however, would be slow to act when all that 
was proposed was an alteration in a detail of 
administration on which opinions might reacon- 
ably differ. KanDASv. TaLUKDARI SETTLE- 
WENT Officer, 3 Bom. L R. 258. 

. of decree-Copy of decree— 

Act VIII of 1859. s. 212— XXIII of 1861 

Act VIII of 1859 and 15 of Act 
A.XIII of 1861 do not enact that the decree- 
holder must file a copy of his decree when he 
makes an application to execute I he same. 
MODHOO D0SSI\ v. NORIN ChUNDER ROY 
16 W.R. 25. [/?.. 16 C.W N. 736.J 

Execution-sale— Publication and con- 
ductof sale, irregularity in-- U'niver by judgment- 
debtor.— K petition by the judgment-debtor, 
praying for the postponement of ao execution- 
sale, would not amount to an admission that 
the puolicatiou and proclamation of sale were 
properly made, and would be no ground to 
refuse to hear evidt-nce on the matter, when 
irregularities are allegt d by the judgment-debtor 
in the publication and the conduct of the rale. 

Tiiakoor Mahatar Deo v. Leelanund 
SINGH. 7 C. 613 = 9 C L.R. 398. [F., 17 M. 304.] 

(379) 5. 294, Civ Pro. Code — Execution 

sale— Decree- holder bidding tvilhout Court's 
permission — Substantial injury.— Under rbo 
terms of the third paragraph of s. 294 of the 
Civ. Pro. Code, it is discretionary with the 
Court of execution to sec aside an execution 
sale, wherein the decree- holder has purchased 
without iho previous permission of the Court. 
Though such a matter i.s an irrogularity in the 
conduct of the sale, the Courts vviJJ, before in- 
terferlug with such a sale, consider whether any 
substantial injury has resulted to the judgment- 
debtor by reason of it. MATHURA I)AS v. 
NATIIUNI LaLL MaHTA, 11 C. 731. [R.. 21 

C. 564. J 

(380) — Damages — Assessment in execution, — 

In a suit for recovery of damages, damages 
must be assessed by the Court which trios the 
case, and noc in execution of the decree. A 
decree containing a direction that, at the lime 
of the execution the amount of damages should 
be ascertained, is not complete in itself and it 
cannot be exocu'ed. MUSSAMAT BHH Mani- 
RAN V. MuSSAMAT BIBI MasHIHAN. 4 B.L. 

R. App. 66. 

(381) — Practice — Varying decree in execution 
— Jurisdiction of Court executing decree - — The 
Court execuiiog a decree cancot vary it, in the 
execution department. It cannot re-open the 
decree, on the ground that the defendant raised 
a new question in the process of execution. 

To re-open a decree is to ro-hear (and not to 
execute it). That would be an error of procedure 
of a substantial kind, calculated to cause grea^ 
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irregularity in the conduct of suits. When a 
decree gives certain lands within specific boun- 
daries, it is not open to the Court executing the 
decree to disallow possps>ioo of the same, on 
the plea, that the lands must have been owned 
by the defendants alone and would not have 
been decreed for plaintiffs. Udwant SiNGH v. 

Tokhan Singh. 23 C. 353. P.C. = 28 I. A. 57 = 
3 Bom L.R. 318 = 8 Sar. 14. 

(382) — Decree of Court of N. W. Provinces — 
Execution against properties in Bengal — 
Procedure applicable. — Where a decree of a 
Civil Court of the North-West Provinces is 
sought to be executed by attachment and sale 
of properties situated in a district in Ben- 
gal, it is the procedure of the Bengal High 
Court in the matter of execution, and not 
the rules for execution of decrees, as passed by 
the High Court of Agra, that should govern the 
case. ALI MiRZA v. RAM NaBAIN SKIN, 11 
W.R. 430 (10 W.R. 12. F.H., F.) 

(333) —Pu.vmenf into Court of money dtie 
under a bond oearing interest — Appi'opriation 
of such payments first towards satisfaction of 
interest —li appears to be a well-settled practice 
of the Courts to appropriate payments made 
upon a bond first to the interest duo thereon, 
and thereafter, if any balance remain, to the 
principal. MAHAHA.JA OF BENARES v. HAR 

Naratn Singh. A.W.N. 1905. 167 = 2 A. L.J. 
585 = 28 A. 25. (1 B.L.R. 110, 22 W.R. 525. 

R.) 

(384) — 5s. 377, 379. Civ. Pro. Code -Payment 
into Court — Right to draw money out of Court . — 
On a defendant depositing monev lu Court in 
satisfaction of a claim, the plaintiff is entitled 
to draw out such money and prosecute his suit 
for balance claimed, as no interest would run 
on the deposit. The law here is different from 
the English practice. DWARKA Da.SS AGUR- 
^V ALLAH V. GIRISH CHUNDER ROY, 2 C. 766. 

(385) — Payment out of Court of monies on 
petition without suit — In the matter of Florence. 
— Case where payment out of Court of monies 
on petition without suit was ordered in this 

case. Emily BRowNLoyv and Libian Kate 
Brownlow, 11 c. 219 . 

(366) — Plea of purchaser for value without 
notice. — The plea of a purchase for value with- 
out notice should be specifically put forward 
either in the written statement or in the issues. 
De Silva v. De Silva. 5 Bom. L R. 784. 

(387) — Plea of purchaser for value. — A person 
who alleges bimse)f to be bona fide purchaser 
for value without notice must specifically 
plead that in his written statement or in the 
plaint as the case may be. If he does not 
plead all that, be will not be allowed at the 
hearing to go into evidence on that point. It 
is not sufficient for a purchaser alleging him- 
self to be a bona fide purchaser for value with- 
out notice to plead simply that he is a purchaser 
for value and 6ona fide and without value. 
Mdlji jetha and Co. v. N. C. Macleod, 

5 Bom. L. R. 991. 
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(388)— Judicial sale — Right of purchaser to 
possession — Practice — Appeal to Privy CouitcU 
— Cosfs occasioned by inclusion of unnecessary 
documents — Necessity of decision on all issues 
joined — Remand — Inter venor's application re- 
jected — Effect of decree in suit. — It is the prac- 
tice of the Courts in India not to give possession 
under a judicial sale by removing one who is la 
possession under an apparent 6ona fide title. 
As a debtor can only assert bis title to posses- 
sion by a suit, so a decree-holder, who derives his 
! title through him, must assert his title by a regu- 
I lar suit. In taxing the costs of appeal to the Privy 
Council, all such costs and expenses as may have 
been unnecessarily occasioned by the inclusion, 

I in the transcript sent from India, of matters 
' improperly introduced therein, should be dis- 
I allowed. The attention of the Courts in India 
' directed to the frequent inclusion of volumi- 
nous papers, accounts, and receipts in the 
transcripts in India, and sent over in that form 
to the Registry of the Privy Council. In appeal- 
able cases, the Courts belew, by forbearing 
from deciding on all the issues joined, not 
unfrequently oblige the Privy Council to 
recommend that a cause be remanded wbied 
might otherwise be finally decided on appeal. 
Therefore, in appealable cases, the Courts 
below should, as far as may be practicable, 
pronounce their opinion on all tbe important 
points. [R., 17 A. 174 = 15 A.W.N. 47. 9 C.W. 
N.60, 6 Bom. L.R. 925; Expl. d; D., 26 A. 234 = 
A.W.N. 1904, 6.] A party whose application to 
intervene in a suit has been refused is not bound 
by the decree passed in that suit. SARAKANT 
BANNERJEE V. Puddarmoney DOSSEE, 5 
W.R.P.C. 63 = 10 M.I A. 476 = 2 Sar. 184 = 1 
Suther. 631. [R.. 14 W.R. 401.j 

(389) — Bona fide purc/iaser for valuable con- 
sideratiod, possession by — Neglect of real owner 
to assert right ^Limitation — Exceptions tos. 14, 
Reg. Ill of 1793, and s. 3. Req. II. 1805. dis- 
tant residence of owne not sufficient for appli- 
cation of — Evidence tendered to lower Court for 
review refused — No avpeal Jrom order of refusal 
— Such evidence not to be referred to in appeal. 

— When question arises regarding the rights of 
bona fide purchasers of an est.aie for valuable 
consideration, from persons who had been per- 
mitted to hold themselves out to the world as 
the proprietors for more than 12 years before 
the purchase, and of the owner by whose 
neglect they had thus been enabled to assume 
the character of proprietors, the Court ought 
to have some other fact than mere distant re- 
sidence to make out the proof of some good and 
sufficient cause that had precluded an earlier 
assertion of a right that must have been well- 
known to the claimant from the beginning. 
Plaintiff in this case contended that, although 
her claim was not preferred to any competent 
Court till more than 12 years after her cause of 
action had arisen, yet, that as bet nephews bad 
acquired possession of the property by unjust 
and dishonest means, and as tbe purchase by 
the appellant, however fair and just, had been 
made within 12 years, neither they nor any 
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person under whom they claimed had, durine 
a period of ]2 years antecedent to the time of 
her preferriDg her claim, held under any fair 

title, believed to have conveyed a right of posses- 
sion and property. But it was held that her 
case could riot be brought within the exceptions 

n n 3 of Reg. II 

0 ! By the express words of the regulation 

the proof of the fraudulent, unjust or dishonest 

acquisition is t^hrown upon the plaintiff, so 

that, to avoid the effect of the lapse of time. 

the plaintiff m such a case is bound to establish 
by proof the existence of conscious injustice in 
the acquisition in question. [D., 2 N L R 99 1 
Evidence tendered to the Sudder Court. ‘on a 

petition for review, which was refused, and the 
order of refusal not appealed from, though 
forming part of the traoscnpo, cannot be refer- 
ed to in the argument upon the appeal from the 
original judgment. Sjieikh I.MUAD ALI v 
^u^ua^\t^Kooti;y Bkgum, 6 W.R. P.c. 24 

(390) — S. 647, Civ. Pro. Code, 183'2~ninht of 
apurchaser at a Receiver's sale— Practice of 
the original side of the High Court.-The High 
Court has recognized the rights of a purchaser 
at a Receiver’s sale to invoke the assistance of 
the Court in obtainicg possession under the 
provisions of the Code which relate to sales in a 
suit. MinaTOOXNESSA Bihee v. KflATOO- 
NNESSA BIHEE, 21 C. 479. (B.. 34 C. 305 = 

6 C.L.J. 270.] 

(391) — iUtsdescripfion of property in sale notifi- 
cation— Purchaser's remedy.— li the misdescrip- 
tion of the property in tbo sale notification goes 
to the essence of the contract and materially al- 
ters the substance of it, the purchase cannot 
be enforced upon the purchaser. But if such 
misdescription does not materially alter the 
Bubstance of the contract, the remedy which 
the purchaser can claim is adequate com- 
pensation and not annulmtuit of sale. ADMI- 
NISTRATOR Ge.veral of Bengal v. ag* 

hore Nath Mookerjee, 29 C. 420 = 6 C. 
W.N. 873. 

(392) — S. 545, Civ, Pro. Code — Dismissal 
ojjuit— Court dismissing suit is functus officio 

iitay of proceedings —Application to Court of 
first tristance after dismissal of suit, but before 
uppeal^ to restrain Receiver from parting with 
/u»ids.— The power, which the English Courts 
“'V® staying proceedings for costs under an 
order of dismissal, is given by s. 545, Civ. Pro. 
o e, 1882. Under the Civ. Pro. Code, once 
suit has been dismissed, the court dismissing 
functus ojffic^o^ except th^c it may stay 
xecution of its own decree or order for costs, 
a jurisdiction extends no further in regard 
which has ceased to be a pending suit. 

Where an applica- 
or an order to prevent the disposal, pending, 
appeal, of funds in the hands of the Rooeivets 

mio instance after dis- 

sal of the suit, held, that the application must 

En«?- N.D.—The following 

relating to the power, which the 
g »8h Courts hav^ of staying proceedings 
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B.L). 83, Wilson v. Church. 11 Ch 1) 

21 a ALI khan.' 

(393)-Persons not parlies to a suit, wherein 
a Receiver is appointed, avplicahon of-Prac 
lice of Cour^. -Whatever is the least expensive 
course, consistenc with satisfactory eLmZ 
ought to be adopted in order that^ the %oJrt 
shall not. by its own dominant power hold 
property on which the parties to the suit’ h ue 
no claim and hold it in despite of the real 
owners. If the Court can find out who the tea 
owners are. it should do so. and in the least 
expensive manner. In an administration suit 
brought by a daughter to administer he^ 
father s estate, a Receiver had been appointed 
and he took possession of certain properties 
more than half of which belonged to tueTther 
whilst the remainder was formerly held by the 
athcr a. the name of Ins sou uLor a Use 
from certain zemindars. Two years after T iia 

to^tbL'^aid ^‘pplicants produced 

to the said Receiver, a power of attorney, alleg- 

ed to have been executed in their favour by the 

uing the donees of the power to take over 
possession of the properties formerly hold by 
Receiver. On the Receiver declining to 

‘‘dministrationsuit 

shonn'T', order that the Receiver 

should deliver possession to the apnlie intfi nf 

the said lands and should pay the rente and 
profits accrued since the expiry of the leiso 
The application being dismissed on the ground 
that the applicants were not parties fo the 
administration suit, held, on appeal, that they 
ware permitted to apply, by motiou or notice^ 
in the suit for the purpose of establishing tbciJ 
rights to obtain an order directing the Receiver 
to make over to them the said properties held 
m his possession afior the expiry of the lease 
MAHOMED MEDHI GALISTANA v. ZOHARIU 
begum, 17 C. 285. [iJ.. 36 C. 713 = 13 C V 

N. 654 = 9 C.L.J. 563. 1 


C. VII— 107 


• • • • . * to appeal— Indul- 

gence.— m\\\e a pauper may apply for a review 
of judgment with the same indulgence as to 
delay in making the application as a person 
who IS not a pauper, yet, in making his appli. 
cation for leave to appeal, similar indulgence 
is not extended to him, Lakshmi v ananta 
Sh.ANBAGA. 2 M. 230. [Appr. LBR iftvo 
1892. J49; D.. 15 A. 14; R..'^f9 B 48;8 C 
906 = 30 C. 790.] 

{395)— Party put in possession praying for 
mesne profits— Party proved to be vauper—kx 
parte applwation for security pending appeal— 
Practice.— In an ex parte application for secu- 
rity pending an appeal, tbe respondent who 
bad been put in possession by the High Court 
was found when he applied for mesne profits’ 
to be a pauper. The appellant applied for secu^ 
rity to the High Court, but tbe application was 
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refused. He now asked for an order similar 
to that made in Mussamut Jarialooi-Bu^'Ool 
V. Mussa7)iut Hoseinee Begum (10 M.I.A. 196). 
Held by the Privy Council that, if this applica- 
tion could be entertained at all, it could only 
be on notice to the other side ; but, if the facts 
stated are correct, the High Court might have 
taken an erroneous view as to security. The 
applicant must renew his application to the 
High Court for security, and, if refused, he 
could appeal against the refusal on notice to 
the other side. SRI RAJAH VyrICHERLA Raz 
BAHADOOR V. Nadminti Bhagavut, 7 M.J. 
190. 

(396) — Ordinary mortgage suit pHced on list 
of suits for liquidated claims — Suit transferred 
from general list of causes at the plainti^'s 
instance — Notice to defendant necessary, — It has 
been the practice for many years to place 
ordinary mortgage suits on the list of suits .for 
liquidated claims iu order that they may be 
expeditiously disposed of, and the view held 
has been th^t the incidental relief sought in 
such suits did not prevent them from being 
regarded as suits in which the claim was in 
substance a claim only for a liquidated demand 
in money. This practice should be adhered to. 
When, at the instance of the plaintifi, a suit 
is transferred from the general list of causes, it 
is desirable, that this should be done on notice 
to thedefendant. When this course has not 
been followed, the defendant is taken by sur- 
prise, and the result very often is, that an 
application is made for an adjournment of the 
case. BeNODE LALL RoY v. BUSSUNTO 
KUMARI DeBI, 27 C. 353. 

(397) ^Mortgage — Right to claim redemption 
in suit for ejectment. — The plaintiff in a suit 
for ejectment cannot be permitted to redeem a 
mortgage on the property RAMASAUI PlLLAI 
V. VELLAYA PILLAI, 2 M.L.J, 48. 

(398) — Suit for redemption — Death of plaintiff 

— Tu)o persoiis claiming to be representatives 
of deceased plaintiff — Application under s. 365, 
Cii’. Pro. Code, 1882 — Order of Court — Proce- 
dure. — On the death of the plaintiff in a suit for 
redemption, two persons Xand Y applied under 
B. 365, Civ. Pro. Code, J882, each claiming to 
be the representative of the deceased. The 
names of both were entered on the record, and 
during the trial of the suit, X's title to be repre- 
sentative was proved and the Court passed a 
decree in bis favour. On appeal, the District 
Judge reversed the decree and passed one in 
favour of Y, holding Y to be the legal represen- 
tative of the deceased. X preferred an appeal to 
the High Court. Held that the Court of first 
instance was wrong in having admitted under 
s. 367, Civ. Pro. Code, 1882, two rival claimants 
as representatives of the plaintiff (deceased) and 
adjudicated by its decree between the rival 
claims of the two co-plaintiffs, VlTHU v. 
BHIMA, 15 B. J45. [R., 27 B. 162.] 

(399) — Suit for cancellation of mortgage-deed 
— Denial of attestation — Presumption os to 
execution. — The defendants were bound by the 
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statements of the witnesses they bad elected 
to put in the box, and they should not have 
been discredited simply because their evidence 
turned out unfavourable to the side on which 
they had been summoned. HardiaL v. RAM 
Das, A.W.N. 1884. 19. 

(400) — Foreclosure — Notice, form of. — The 
law requires that a notice of foreclosure should 
be given under the seal and ths official signa- 
ture of the Judge. So, a notice bearing the 
seal of the Court but signed only bv a Moon- 
serim is not valid in law. SEITH HUR LALL 
v. MANICKPAL, 3 N W.P. 176. 

(401) — Mortgage suit between Hindus — Fore- 
closure decree in Supreme Court — Effect- 
Partial sale of Zamindari for arrears of revenue 
— Purchaser's rights — Burden of proof — Issues 
of fact, Trial of, upon merits. — The effect of a 
foreclosure decree in the Supreme Court in a 
mortgage suit, between Hindus is equivalent 
to a decree establishing proprietary right in 
the Company’s Courts, on similar suits on 
the like instruments. Plaintiff as purchaser 
at a revenue sale for arrears of revenue due on 
a zemindari, sued for arrears of rent collected 
by the defendant who was in occupation of a 
portion of the property purchased by plaintiff. 
Defendant contended that the portion occupied 
by him was, when it was waste and unculti- 
vated. grauted by a former zemindar to his 
predecessor in title under a pottah ; that the 
grantee brought the waste under cultivation and 
had ever since been in possession ; he also con- 
tended that the lands so held by him were not 
included iu the assets upon which the perma- 
nent assessment was fixed. The lower Courts 
had found that the plaintiff failed to mike out 
that the lands in dispute had been included in 
the Permanent Settlement and that the de- 
fendant bad made out the grant under which 
he claimed. Held, the plaintiff having failed 
to establish that the lands bad been included 
in the Permanent Settlement, the revenue sale 
could give him no title. The suit was accor- 
dingly dismissed. By the procedure of the 
Courts in India^ the Courts are bound to 
proceed according to the facts alleged in the 
plaint, and not to refuse to try issues of fact 
upon the merits, on the ground of the legal 
effect of the facts alleged in the plaint. 

Nawab Sidhee Nuzur ally Khan v. 
Rajah Ojoodhyaram Khan, 5 W.R. P C. 

83 = 10 M.I.A. 540 = 1 Suth. P.C. 633 = 2 Sar. 
198. 

(402) — S. 39, sub-s. (1), Act I of {Presi- 
dency Small Cause ^)ourt) — Application for 
amendment of plaint — Revival of claim abandon- 
ed in excess of jurisdiction. — Where the 
plaintiff, alleging that Rs. 2,500 was due to 
him by the defendant, filed a suit in the Small 
Cause Court against the defendant for Ra.2000, 
abandoning Rs. 500, as in excess of the 
jurisdiction of the Court, and, on the defend- 
ant’s application, the case was transferred to 
the High Court, the plaintiff, on application by 
summons in chambers, was permitted to amend 
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the plaint so as to include the abandoned 

Lall V. Bhajahari Paul, 

(403) — Swii m District Munsiff’s Court-Suit 
filed in Sifiall Cause Court on the same day—" 
Election. A suit, brought in a District Mun- 
siff 8 Court, filed on the same day as a suit for 
the same amount brought on the same cause of 
action in the Small Cause Court, is no bar to 
the maintenance of the Small Cause suit, but 
the plaintiff must elect between the two. 
SUBRAMANIYAN V. GANAPATHI, 2 M. 123. 

(404) — Acf XIV 0 / 1869. s. Subordinate 

JuaQe invested with Cause pewets—' 

Jurisdiction in respect of counter-claims— ‘Act 
IX of 1837, s. 33 — A Subordinate Judge invest- 
ed with the powers of a Small Cause Court, 
under Act XlV of 1869 13 precluded by s. 33 
of Act IX of 1887, from eotoctaining counter- 
claims exceeding the pecuniary limit of his 
Small Cause jurisdiction. BAIlOTE Gaga 

Parshotam V. Sepoy panmu Ramjan, i4 b. 
371. C^ppr., 5 Bom. L.R. 398. j 

(4051 — Suit for compensation — Damage for 
(^sault — Criminal prosecution. — A person, who 
ia assaulted can pursue bis civil, in addition to 
his criminal, remedy ; but, if punishment in 
person has been resorted to. that must always 
be an important element in mitigation in sub- 
sequently estimating the amount of penalty to 
be inflicted in pocket. MiSR Ram.JI v. 
JiwAN Ram. and kidar Nath v. Misr 
Ramji. a W.N. 1881, 131. 

(4061 — Substantial injury — Material irregu- 
larity-inference. — To show that substantial 
injury was the result of some irregularity com- 
plained of, the judgment-debtor is only to 
show that there is reason for inferring that it 
was due to. and resulted from, material irre- 
gularity. BHIKARI MISRA V. RANI SURJA 
Moni P.ATMahaDAI, 6 C.W.N. 48. (24 C 
291. 16 I.A. 171. 16 I. A. 107. R.) C/^.30C. 

1*6C.W.N. 688, 31 C. 815 = 8 O-W.N. 686, 
U.B.R. 1907. 2nd Qr.. G.P.O.. s. 311.] 

(407) — Infringement or legal right — No proof 
■of substantial damage — Decree. — Where A has 
infringed B’s legal right in a suit by B. against 
A, though B fails to prove substantial damage, 

B ie entitled at least to a decree that bis rights 
have been infringed by A, though without sub- 
fitantial damages and without costs. Kali- 
appa KAUNDAN V. Vayapuri Kaundan, 
2M.H C. 442. 

(400)— Pendina suits — Another suit under 
s. 39 of the Specific Belief Act (I of 1877)— Can- 
cellation of instrument. — On the 10th March, 
1899, C brought a suit against D to recover on 
a bond passed by D to G : to this suit, the 
defence was that the bond was void being 
passed for the balance due on wagering trans- 
actions. While the suit was pending. D 
brought a suit on the 13th June 1899, to have 
the bond mentioned above cancelled and deli- 
vered up to him, under the provisions of s- 39 of 
the Specific Relief Act. 1877 ; Held, that the 
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^rm of specific relief under s. 39 of the Specific 
Relief Act, 1877, was founded upon the admi- 

mstration of a protective justice for fear; that 

m thii, case, there could be no fear that D 
would suffer serious injury if he did not bring 
the second suit, for the plea which was thf 

foundation of the second action was raised by 

him n the defence to the first suit ; and that 
therefore, no necessity for the bringiug of the 
second action had arisen. ChAGANLVL v 
Dhondu, 5 Bom. L.R. 575 = 27 B. 607. 

H09)-~Admmistration suit-Further direc 
twns-Advocate-Ge^^ral added as a party! 
Advocaie-General entitled to raise a point as to 
the validity of the gift- Accounts and enquiries 

—Denehexary—Trustee.-K by his will aLIa 

4th September 1864. declared a trust for tho 
the benefit o his daughter L and for the bene- 

tr. l. fu • ^ was kept on 

trust the income of which was directed to be 

spent in some charitie.s. K died on tbs afb 
Octobo. 1861. In 1868, thi" AdvLTe-Genorl’i 
commenced a suit for the administration of tho 
testator s estate. A decreo for administration 

was passed on tho 5th December 1873. L died 

on the 15th December 1869. In 1870, L’ s child- 
ren and husband commenced asuit (370 of 1870) 
apinst the executors to recover the arrears of 

the monthly sum due at L*s death, and to have 
a sum set apart to answer the monthly sum in 
future. Oq the 6th November 1871, a decree 
for general administration was passed. The 
CommissioDor made bis first report on the 31st 
March 1884, but it was in July 1889. that hia 
final report was completed. In June 1902 the 
case came up before tho Court for further direc- 
tions: at this stage of the suit, the Advocate- 
General was added as a party at tho instance of 

dissent of the other 
parties The Advocate-General then raised a 
contention that tho gift to L’s children was bad 

Tagore case and 

tiff ^be residuary 

gift. The Division Court hold that the Advo- 

cato-General ^ya3 not. at that stage, entitled to 
miso the point Held, that the Advocate- 
General was entitled to raise his point even at 

^be administration 

suit (370 of 1870) had reached. A beneficiary 
IS generally taken as sufficiently represented by 
his trustees : but this does not hold where the 
conte.st lies between beneficiaries themselves 

advoc.ate-General op Bomb.vy v k \r y* 

MALLY, 4 Bom. L.R. 857. 


{ilOJ-Administration suit-Estate belonging 
to living Hindu. — An administration suit 
brought to admini-ster the estate of a living 
Hindu debtor, cannot be maintained in a civil 

Ull}— Concurrent suits for administration^ 
Condwt of ^oceedings.—x plaintiff, who brings 
a suit for adminiatratioQ of a testator’s estate, 
onargiDg the executors with breaches of trust 
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is entitled to bring bis suit to a hearing, not- 
wiihstanding that an ordinary administration 
decree re the same estate has already been 
obtained in a suit subsequently instituted 
thereto the plainiifi is not a party ; and, if a 
second decree is made, the accounts and en- 
quiries already had under the first decree will 
be adopted under the second so far as applicable 
and the plaintiff in the first suit yill be given 
the conduct of the proceedings. RO IOMOYEE 

Dassee V. Troylukho Mohiney Dassee, 
29 C. 260 = 6 C.W.N. 267. 

(4121 — Application for letters of adviinistra- 
lien by agent under a power-of-altorney from 
an executor — Necessity for affidavit of identity — 
Power to require furUier evidence as to identity. 
— The practice of the High Court of Calcutta, 
for a long time, has been not to require an 
affidavit of identity, where an application for 
letters of administration is made by a person 
under a povver-of-attorney, duly executed before 
and authenticated by a Notary Public. But 
if, in any particular case, the Judge is not 
satisfied with the identity of the executant of 
a power-ot-attorney, it is open to him to call 
for further evidence. However, the Judge 
ought not to dismiss the application on this 
ground. In Oie goods of Mylne, 33 C- 625. 

(413) — J'rouistOHS of Civ. Pro. Code inconsis- 
tent with those of Probate and Administration 
Act— Procedure. — If the provisions of Civ. Pro. 
Code are inconsistent with those of the Probate 
and Administration Act, those of the Civ, Pro. 
Code must prevail, as it is the later enactment. 
ESOOF HASSHIM BOOPLY V. FATIMA BiHI, 
24 C. 30 = 1 C.W.N. 8. 

(414) — Practice in testamentary matters 
before ^ct V of 18S1 — Peview. — The practice 
in the Courts in India in testamentary matters 
previously to Act V of 1881. was the same as 
that of tbe Ecclesiastical Court in England, 
except so far as that practice might be in- 
consistent with the Civ. Pro. Code. There 
has been no testamentary case in England in 
which a review has been permitted. The power 
of review, however, is expressly given to the 
Courts in India in civil cases by the Civ. Pro. 
Codes, 1859 and 1877, and as tbe rules cf these 
Courts in testamentary matters are to be 
consistent with those Codes, it might be right, 
under proper circumstances, to allow a review 
in testamentary matters. In re PITAMBAR 
Girdhar, 3 B.638. 

(415) — Questions relating to testamentary 

capacity — theory derived from 

medical books and judicial dicta, not a safe 
basis. — In questions relating to the testa- 
mentary capacity of a person, it is always 
dangerous to base the judgment on tbe specu- 
lative theory derived from medical books, and 
judicial dicta, instead of depending upon the 
facts established by the evidence in the case. 
SAJID Alilv. IBAD ALI, 23 C. 1, P.C. = 22 
I.A. 171 = 6 Sar. 627. 

( 416 ) — Trustees, suit by— Decree in plaintiff's 
favor— Appeal by defendants— “ Plaintiff's ap- 
plication to alter the judgment so as to defeat 
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his own action — New plaintiffs, joining of 
— Surrender of a decree in his favour by a 
trustee - Betrayal of trust— Refusal of the Court 
to alter the decree- — The plaintiff, the heredi- 
tary trustee of a temple, dedicated to tbe wor- 
ship of Shiva and where the customary cere- 
monies of Hindu worship were carried on, 
sued the defendants who represented a caste 
called the Nadar or Sbauar caste. Tbe ques- 
tion between the parties was whether the de- 
fendants and tbe caste to which they belonged 
had legal right to enter and worship in the 
temple. Tne first Court decided against the 
defendants, who thereupon appealed to the 
High Court. The plaintiff thought fit to profess 
that he then saw that be and tbe Judge of the 
lower Court were wrong and asked the High 
Court that the judgmeut of the lower Court 
should be altered so as to defeat his own action. 
Tbe High Court, on being applied to, as their 
Lordships beld very properly, re-inforerd the 
cause of the worshippers of the temple by join- 
ing certain new plaintiffs to tbe original 
plaintiff whose confidence in the justice of bis 
suit had by that time convalesced. The High 
Court refused to alter the decree and their 
Lordships were of opinion that tbe principles 
applicable to the case of a trustee who thus 
betrayed his trust by surrendering a decree had 
been well stated and applied by tbe High 
Court. SANKARALINGA NADAJi V. RAJA 
Rajeswara DORAI. 10 Bom. L.R. 781 = 12 
C.W N. 946 = 4 M.L.T. 101 = 31 M. 236 = 8 C.L. 

J. 230 = 18 M.L.J. 387=35 I.A. 176. 

(417) — Trust suits — Party to a suit— Trust 
— Beneficiaries — Settlement— Settlors — Trus- 
tees — Post-nuptial agreement. — The beneficiari- 
es under a trust have a right to come in a suit 
only where there is a trust admitted or proved 
to exist, but where the dispute is as to the 
factum of the trust itself, it is a claim agaiust 
a person setting up the right of trustee and he, 
not the beneficiary, is the necessary party. 
Where the claim is against tbe trustees of a 
settlement and not against any other persons, 
the Court ought not to go into the question 
whether the provisions inserted in tbe settle- 
ment were proper, but only whether tbe settlor 
really understood tbe settlement which he exe- 
cuted. Where a husband and wife long alter 
marriage and after they have children enter 
into an agreement to invest certain moneys in 
the name of a third person as trustee for the 
maintenance and education of the childrcu : 
and in accordance with the agreement tbe hus- 
band and the wife voluntarily convey each his 
or her moneys for the benefit of their children 
to a trustee, it is open to the settlors lo subse- 
quently set aside their own voluntarv deed. 
COOPER V. Kissonlal, 4 Bom. L.R. 358. 

(418) — Restitution of conjugal rights — Con- 
ditions attached to the decree. — It is not com- 
petent to a Court, in passing a decree for res- 
titution of conjugal rights, to impose certain 
conditions under which the restitution can bo 
had. MOTILAL V. BAICHANCHAL, 4 Bom.L. 

R. 107. 
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Decree— Conjugal rights— Conditional 
dficrre.— In decreeiug a suit for restitution of 
conjugal rights in favour of husband, the Court 
cannot impose on him the duty of providing 
bis wife witn a separate house and separate 
rnainlenanc^. (' HIMANLAL v. BaI NaKMADA 
4 Bom. L.R. 820. 

Letters Patent, cl. \0—Appeal-Ap‘ 
pellant cannot argue points not argued before 
single Judge. — In appeals under the Letters 
Patent, au appellant js not entitled to make a 
new case, i.e.. he is not entitled to be betrd 
on points which he had not raised before the 
Judges whose decree he was appealing from. 
BRIJ RHUKHAN V. DURGA DAT. 20 A. 258 = 
A.W.N. 1898. 41. [O.. 11 M.L.J. lO.J 

(4‘il ) — Transfer of civil case ^Grounds of 
transfer — l^aiure of questions for disposal — 
Local prejudice— Letters Patent, cl Prac- 
tice — A^davds on rnotion — A^idavits filed after 
adjournment for counsel's convenience. — 
Where it was suggested, as grounds of an ap- 
plication for the transfer of a case from the 
mofussil, that the plaintiff’s case might be pre- 
judice.! by being there tried and that difficult 
and intricate questiocs of law would arise in 
the case, the Court, not satisffed on the evi- 
dence that such re.'isons existed, refused to 
grant the application. The Court also declined, 
without the consent of the other side, to allovv 
an affidavit in support of a motion to be read, 
which bad been filed after an adjournment 
granted for convenienci of counsel. COWLfON 
V. COWIJON, 9 B.L R App. 10. [R., 10 B.L. 

R. 57. J 

42-2) — Application under s. 15, High Court's 
Act — Delay. — A pirty who prays for the inter- 
ference of the High Court under s. 15 of iho 
High Court’s Act, should do so without delay. 
Buqgobutty KOWAR V. MON’EY, 2 C L R. 
545. 

(423) — Bona fide efntm— The fact that a per- 
son adds on to an honest claim based on a sub- 
stantial foundation, a claim of a disputable 
character would not go to shew that the whole 
claim ia not brought in good faith and, in the 
plaintiff’s estimation, with some prospoot of 
euccPRS, so that it could nob be said that the 
claiiu is not a bona fiie one. PROIiODE 
CHUNDER MULLICK v. M. DOWEY, 14 C. 
695. 
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decree passed against him. The plaintiff agreed 
on condition of payment of costs and a date 
was fixed by the Munsiff for their payment. Oo 
that date, the application was dismis.sed by the 
successor of the Munsiff, who originally beard 
tbe application, on the ground that the sum- 
mons was duly served on the defendant and the 
order dismissing the application was upheld on 
appeal. Held, that the application was wrong- 
ly rejected. The defendant should have been 
leniently treated specially because the plaintiff 
had given his consent to the grant of tbe an- 
plication. Pautar Singh v. Narain Das, 
159 P.L.R. 1905 = 72 P.R. 1905. 

Consul to receive notice of suit. — A 
Court in India, in which a claim for wages 
may be made by a foreign search, must give 
tbe consul of the nation to which the ship 
belongs, a notice that the suit has been insti- 
tuted. Fritz Olner v. Lavezzo, 10 C. 878. 

(427) — Order directing slay of proceedings 
and trial of test case — Right of persons obtain- 
tng adverse decision.— 'PetsoQQ obtaining an 
order directing the trial of one out of 44 cases 
as a fesf rose and stay of proceedings in tbe 
rest, are not, after getting an adverse decision 
in the test case, precluded from requiring the 
consideration bv tbe Court of the other cases. 

Kashin Pras.vd Singh v- Secretary of 
State for India in Council. 29 C. 140. 

(428) Practice--Referenc€ pending before Re- 
gxstrar—B'iling statement of facts after appoint- 
ed time, right of party. — A party cannot be 
shut out from filing a statement when by do- 
ing so he is only purging the contempt he was 
in. in not having done so before. Each party 
has a right to have the dispute determined on 
tbe merits, and tbe Court should do everything 
to favour the fair trial of the issue between the 
parties. Where, on the Registrar’s refusal to 
deal with a sratemont of facts filed after the 
appointed ti-ne, without an order from the 
Court, application was made to the Court for 
an order that the Registrar might be at liberty 
to refer to the statement of /hcis. and that the 
party filing the statement might bo permitted 
to appear and support them, held, Hiat such 
statement of fact.s could bo filed bv that party. 

Tarak Mohiney Dassee v. Grees Chun- 
DER Dabs, 26 C. 383. 


(424) — Ex parte decision in absence of party 
after first hearing— decision in absence 
of party at adjourned hearing — There is a dis- 
tinction made by the Code of Civil Procedure 
between cases decided ex in the absence 
of one of the parlies at the first hearing, and 
otses decided in the absence of one of the 
parties at the adjourned hearing. SiTAL HARI 
Banerjee V. HEERA LAL CHATTEKJEE, 21 
C.269. (2 a. 67. R.) 

decree, application to set aside 
-^Lenient treatment of detauUing parlies — Set- 
^ng aside of ox parte proceedings by consent . — 
The defendant applied to set aside an ex parte 


(429) — Practice — Exceptions to report by 
Registrar - Notice not given— Rule 565. Rules 
and Orders of High Court, Original Side.—kn 
application to discharge or vary a certificate or 
report roust, according to Rule 565, Belcham- 
ber’s Rules and Orders, bo made by motion 
upon notice to be given within 14 days from 
the date of filing tbereef, or within such 
further time as the Court may allow. Such 
notice must be accompanied with the grounds 
of exception relied on by the party objecting 
to tbe report. LUTCHilEB Nabain v, By- 
JANAUTH Lahia, 24 C. 437 = 2 C.W.N. 67 
[ft., 28 C. 272.] 
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(430)— Succession certificate^ Dismissal of 
suit pending decistoyi of appl-.cation for certi- 
ficate. — Heldy that the dismissal of a suit for 
Dou-production of a succession certificate is 
improper, where application to obtain the 
certificate is pending in Court. AMIR SINGH 
V. Ram CHAND, 94 P.L.R. 1902. 

1431)— Applications to High Court in exercise 
of i(s extraordinary jurisdiction— Practice— Act 
XXllI of 1861, s. 38— Act VllI o/ 1859.— S. 38 
of ACC XXIH of 1861 requires that the pro- 
cedure prescribed by Act Vlli of 1859 should 
be followed in all miscellaneous cases and 
proceedings. All applications for the exercise 
of the Higd Court’s extraordinary jurisdiction 
should be accompanied by a copy of the orders 
of the lower Courts, and should be presented 
within the same period in which the special 
appeals are requirea to be presented. In re 
Nagappa, 5 B.H.C.A.C. 215. [F., 23 B. 693 

= 1 Bom. L.R. 185. J 

{432) Act X of 1859, s. 77 — Introduction of 
third parties hi rent suits by Revenue Courts. 
— The Court below was held to have been 
wrong in having placed on the record the two 
interveoing defendants, woo did not come into 
the Court with any claim under s. 77 oi Act X 
of 1859 . The procedure of the Keveuue Courts 
does not admit of third parties being introdu- 
ced into the record, except under circumstan- 
ces prescnoea uy that section. DoORGA Na- 
RAIN KOV CHOWDHRY v. KiSHEN MOHUN 
Doss, 10 W.R. 54. 

I433j Act VIII of 1859, s. 119-Acr X of 1859 
8. Bengal Act HI of 1870— Ex parte decree 
—Re-heaftng—I'roceduTe. — An application for 
the hearing of a case in which judgment was 
passed ex parfe or by default by ihe Revenue 
Court bclore the passing of the Bengal Act III 
of Jb70, IS governed by the procedure pre.'^cribed 
by 8. 119, Act YIH ot 1859 and not s. 58 of 
Act X of 1859. OODWUNT MaHTOON v. 
BIDDHI CHAND CHOWDHRY. 13 B L R 216 
Note=18 W.K. 207. [F., 18 W.R. v!52'] ’ 

(434) — Piatnf on zvhich decree has been pass- 
ed, not returnable for presentation to proptr 
Court— Practice of High Court of Bombay.— 
After a suit was disposed of by the Division 
Bench cf the High court, an application was 
made for return of the plaint fur presentation 
to the proper Court, but was refused on the 
ground that, the case having been disposed of 
by the High Court’s decree which reversed the 
decree oi the lower Appellate Court, it was im- 
possible to allow the plaint, on which the 
decree of the High Court was passed, to be 
removed from the record, in re BaI Amrit 
8 B. 380. 

(435) — Impartible estate — Law understood at 
date of sale, subsequently overruled, effect of . — 
Where portions of a joint impartible zamindari 
in Madras were sold in 1873 and 1876 in execu- 
tion ol money-deorees obtained against the 
zaiuindar for debts for which the joint estate 
was not liable, held that the parties must 
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be taken to be bound by the law as it was under- 
stood at the time of the sales and not by the 
subsequent rulings of the Court overruling that 
law, and that, therefore, only the life-iuterest 
of the zamindar passed under the sale. ABDUD 
AZIZ KHAN v. APPAYASAMI NAICKER. 27 M. 
131. P.C =31 I A. 1 = 8 C.W.N. 186 = 6 Bora. 
L.R. 7 = 8 Sap. 568. (6 B. and S. 100, Rel.\ 15 
I. A. 51, 13 M. 197, 26 I. A. 83. 10 A. 272, 22 M. 
383, R.) [K.. 27 A. 97. F.B. = A.W.N. 1904, 

174 = 1 A. L J 435. 29 M. 484 = 16 M.L.J. 499 = 

1 M.L.T. 287. 6 C.L.J. 572, 32 M. 429 = 2 Ind. 
Gas. 19 = 19 M.L-J. 401.] 

(436) — Contest between two persoris more or 
less innocenf.— In a contest between two persons 
more or less innocent whose rights to the pro- 
perty have to be determined, it is necessary to 
see whether the difficulties could at au earlier 
stage have been prevented by the action of the 
one party or ofthc other. Gonesh PERSHAD 
v. Fazul Emam Khan, 23 C. 857. 

(437) — Rwieo/ damdupat, when applicable — 
Damdupai, if applicable ininsolvency proceedings 
— Practice. — The rule of damdupat (26 M. 622, 
i?.) exists only so long as the contractual rela- 
tion of debtor and creditor exists, but not when 
the contractual relation has come to an end by 
reason of a decree. Proof of a claim in insol- 
vency amounts to a decree and the rule of 
damduvat would not apply to a claim so proved. 
Moreover, the uniform practice of thin Court 
has been not to apply the rule of damdupai in 
lusolvpQcy proceedings. In the matter ot HARI 

Lall Mallick, 10 C W N. 884 = 33 C. 1269. 

(438) — Co-defendants — Power of one defends 
ant to bind another. — A defendant in a suit 
has no authority to bind a co defendant by » 
pledge to abide by a reference to the rent-roll 
of a certain year for the decision of the princi- 
pal matter in issue. Shiam LaLL v. NaRAIN 
Das, 2 Agra 106. 

(439) — Eegislrntion Act XX of 1366. s. 84, 
appenlunder — Procedure.. — A patitioo of appeal 
to the High Court under s. 84, Act XX of 1866, 
should be in English, only when the party 
understands that language sufficiently for the 
purposes of vcrificition, and when this is not the 
case, a translation accompanying the vernacular 
petition will be proper and sufficient. A notice 
in accordance with the provisions of cl. 4. s. 84 
of the Act, ought to be issued on both the 
registering officer, and on the othtr persons 
interested in the matter. The Deputy Regis- 
trar of the High Court is competent to fix the 
time for the hearing of the case, and to require 
the appellant to insert, at the bead of the peti- 
tion of appeal, the names of such persons as are 
interested in the matter as also to serve them 
with notice. Tbe document the registration of 
which has been refused should always be 
put in with tbe petition of appeal, and tbe pre- 
sentation of the latter should be in the office io 
the same way as in tbe case of miscellaneous 
appeals. In the matter of JUGUN PatNEE, 1^ 
W.R. 2. 
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(440)— Co7n77iission to take evidence in 
England in respect of suit in India— Taxation 
of bill of costs— Principle of taxalioji—Oojection 
to laxation—Procedure by taxing master — Covi^ 
mission to Englmd'-Production of vouchers-Hule 
in respect of aiscretioyi of taxing master— Princi- 
ple of party taxation— Obtaining transcript of 
evidence given and of verusing it, costs of — 
Amount allowed to — by taxing master — 
Discretionary — Interference by Court — Fees of 
Commissioner, scale of.— On the issue of a com- 
mission to take evidence in England in respect 
of a suit iu India, the bill of costs as regards 
such commission must be taxed by the taxing 
master of the Court in lodiv and not in Eng- 
land. It is to be taxed on the same principle 
and on the same scale as would be adopted m 
England. Where the taxing master finds any 
difficulty, ho must refer to England for inform- 
ation. When an item in the taxation is 
objected to, the master is to re-consider and 
review his taxation, and, in doing so, he must 
throw the onus of proof as to the necessity of 
the item, upon such party as. having regard to 
its particular nature, ho considers ought to bear 
it. It is impossible to lay down any particular 
rule as regards the production of vouchors incases 
of commission to England. To require them 
in all case? m the first instance would occasion 
an unuece?sary increase of costs in the proceed- 
ings, To rnlitbat they should never bo called 
for, would bo to establish a dangerous precedent 
which unscrupulous practitioners might readily 
avail themselves of. The proper procedure is 
this:— Upon the objections being brought in, it 
should be in the dis>;rotion of the taxing master, , 
either of his own uiotion or on the application 
of the party oojectmg, to require vouchers for, 
or further proof of, all or any of tho items 
objected to, and, failing tho production of the 
vouchers or proof that ho may require, to 
disallow the item. The principle of party and 
party taxation in England is that tho successful 
party shall recaive only such co.sts as were 
necessary to enable him to conduct tho litiga 
tion. Quccre: — Wbothor, on taxation as between 
party and party, the costs of obtaining a trans- 
criyt of the evidence given and perusing it, 
should be allowed or not? The taxing master 
has a discretion to make payments to witnesses, 
and Courts will always bo averse to review 
such discretiouary allowance^. Whore a Court 
in India appoints a Commissioner to take 
evidence in England, it expects that his fees 
Bball not L-xceod those which tho Supreme 
Court in England would allow to a so^^cial 
Examiner or C )mn3issioncr acting in England 
under its orders ; and parties should choose 
their Commissioners with reference to this 
understaudiog. If they desire that higher 
fees should be allowed to the Commissioner 
whom they name, thov should obtain an order 
from the Judge appointing tho Commissioner. 

The Gokuldas Bulaudas Manufactur- 
ing Company, Limited v. James Scott, 

13 B. 209. 

(441) — Fraud — Circumstantial evidence — 
Error in law. — In dealing with questions of 


Practice and Procedure— 

fraud, there is no reason why circumstantial 
evidence should not be acted upon, if it is 
sufficient to overcome the natural presumption 
of honesty and fair dealing and to satisfy a 
reasonable mind of tho existence of fraud by 
raising a counter-presumption. If a Judge, iu 

dealing with a question of fact, forms his con- 
clusion upon a portion of the evidence before 
him, excluding the other portion under an 
erroneous impression that it is not legal evi- 
dence but conjecture, there can be no doubt 
that tho investigation is erroneous in law and 
that tbe error thus committed is likely to have 
produced an error in tbe decision of the case 
upon the merits, inasmuch as it is impossible 
to say whether tho Judge would have arrived 
at the same conclusion if he had looked into 
all the evidence on tho record, without exclud- 
ing any part of it from a mistaken idea that it 
was not admissible in law. Mathur.A 
PANDEY V. KAM RUCHA TEWAUI. 3 B L.R.A. 
C. 108-11 W.R. 482. 


{4i2)— Transfer of case— Act VIII of 1859, 
s. 6 Fvidence’-I^rac/ice. — It was never intend* 
ed by s. G, Act VI II of 1859, to enable a 
District Judge, after the evidence had been 
taken which was to form part of the evidence 
on which the final decision was to be given, and 
before tho Judge who took that evidence had 
expressed an opinion upon it, to call up the case 
and put It in on his own file. DUMUEE SAHOO 
V. JUGDAREE. 13 W.K. 398. [li.. 23 M- 31-1 

= 10 M.L.J. 51, 32 C. 875 = 9 C W.N. 705,] 

l4 lAi— Execution of decree in another district 
—Application by third par tg— Jurisdiction.— \ 
decree seat for execution to another district 
cannot bo re-called on tho application of a 
third party, INDUA CHANDRA DUdAU v. 
CiOPAL CIIXNDRA SHETIA, 3 B.L R A.C. 181 
= 11 W.R. 537. 


(444) — Interest — Bond debt — Practice . — 
There is no fixed rate at which interest must 
by law bo allowed for the period between tho 
time when a bond becomes payable, and the 
commencctnont of a suit for the amount due, 
the matter being entirely in the discretion of 
the Court, regard being had to all tho circum- 
stances of tho cate SlTANATH BoSE v. MaTH- 
URANATH Roy. 2 B.L.R App. 10 = 11 W R. 
68. [ft-. 1 A. G03.J 

(445)— Spretaf appeal ~ Practice — Wrong issues 
- Assent of parties.— The High Court cannot, 
in special appc-il, interfere with the decision of 
tho Suliordiuate Judge on a question of fact, if 
there was any evidence to support it. Where 
tho parties accept tho issues though wrongly 
laid down by tho Court framing tho issues, 
they must bo held bound by them. SHEW 

Sukoy Lall v. syed Wajid ali khan. 13 
W.R. 205. 


(446) — Appeal — Appellant not heard — Proce- 
dure. — The provision that in an appeal a notice 
should be served on tho respondent and ho 
must bo allowed to argue in defence of the 
decree of tbe lower Court, does not mean that 
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the appellant should not be heard and the 
case decided before the date fixed for hearing 
and in his absence. Where a Court does so, 
the case must go back to the lower Court for 
being re-heard ; and where the questions raised 
are purely questions of fact, though it is not 
open to the Chief Court to decide such ques- 
tions It is still open to it to find out if there is 
a substantial failure of justice, so that direc- 
tions may be given to the lower Court to 
record a finding. MR. Ter ARRATOON v. 

Lall Chund, 10 P.R. 1866. 

(447) — Suif on bond — Breach of contract — 
Jurisdtction-'Cause of action. — The place where 
a cause of action arises must be determined by 
not merely the locality of the breach of the 
contract. The whole cause of action is said to 
arise in the district wherein the contract is 
made and wherein the breach also takes place. 
Where the whole cause of action does not 
occur in any one jurisdiction, the venue must 
lie where the defendant dwells. COLLECTOR 
OF BOOLUNDSHUHER V. NANUKCHAND. 29 
P.R. 1867. [/<., Cl P.R. 1883; D., 56 P.R. 
1868.] 

(448) — Bankruptcy^Procedure in respect of 
property outside jurisdiction— Act VIH o/1859, 
s. 284, et seq, — Procedure to be followed where 
the property of the bankrupt is or is situated 
out of the jurisdiction of the Court — explained. 
Procedure as to the realisation of decrees that 
have to be executed outside the jurisdiction 
of the Court by which they were passed. 

Reference frOxM Small Cause Court, 
Lahore, 65 P.R. 1868. 

(449) — De/ecf of jurisdiction — Pleading for 
first time in appeal— Civ.Pro. Code, 1859, s. 350. 
— Excess of jurisdiction is not only a matter of 
defence, but it is an inherent wantof authority 
in the Court which is a defect not remedied by 
8.350 of the Code, and if apparent on the record, 
might be brought up in appeal although 
p-issed over iu the original Court. SHEIKH 

Nizamuddin v. The Government, 5i P.R. 
1871. 

(450) — Application to file award made out of 
Court — Duty of the Court on the filing of the 
award — Judgment to be given and decree 
passed in accordance with the award— Decree 
when capable of execution. — A de:ree must 
follow award filed in Court under s 626 of the 
Civ. Pro. Code, Act X of 1877, in order that 
execution can be taken out and property 
attached and sold ; and, where, as in the 
present case, no decree based on the award has 
been properly passed, the Court has no juris- 
diction to execute the award. When an award 
has been filed, the Court must, in giving eSeot 
to it in the manner provided by the chapter of 
the Civ. Pro. Code in that beh.alf, after the 
time fixed for presentation of an application to 
set the award aside bad expired, proceed under 
s, 522 to give judgment according to the 
award and upon the judgment a decree should 
follow. The so-called decree passed in this 
case, having been drawn up on the bare order 
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of the Court “ that the award be filed. was 
pot a decree within the meaning of s. 522, and 
in executing it as if it were such a decree by 
attachment and sale of property, the Court 
had acted without jurisdiction and consequent- 
ly tbe proceedings in execution were held 
liable to beset a.side. DharmDaSv. AJUDIAH 
PERSHAD. 112 P.R. 1879. 

(451) — Records of pending cases — Power to 
make rules regarding inspection of — Rule II 
of the Chief Cou'‘t's Judicial Cir. No. XCIII. 
— There is nothing in the rules issued by the 
Chief Court in Circular No. XCHI of the edi- 
tion of 1879, which precludes the Judge from 
making a rule, in the exercise of bis power of 
general control, by which the period up to 
which tbe record of a case pending in his Court 
may be inspected, is limited. The Commission- 
er was therefore held not to have acted ultra 
vires in having framed a rule that files of cases 
pending in his Court shall not be inspected by 
a legal practitioner engaged later than two 
days before the date fixed for the hearing. In 
the matter of the petition of C. J. SUTHER- 
LAND, 103 P.R. 1882. 

(452) — Lambardar — Dismissal — Police duties 
— Practice. — Though a lambardar is liable to 
dismissal if be fails in tbe discharge of his police 
duties, still before an order of dismissal is pass- 
ed the fact of such failure must be proved by 
evidence. MAYA SUKH v. CROWN, 2 P.R. 
1888. Rev. 

Under this Circular, Judges and Magistrates 
are prohibited from forwarding to Government 
representations from their subordinates relat* 
ing to tbe personal services of tbe latter circu- 
lar. Cir. No. 6, dated tbe 6th April 1665, 2 W.R. 
Civ. Order, p. 5. 

According to this Circular, Registration 
Memos ought to accompany records of ap- 
pealed cases. Cir. No. 21, dated tbe 5th 
September 1865. 4 W.R. Civ. Cir. Order, 
p. 1. 

This Circular lays down to whom Warrants 
of Commitment to the Civil or Criminal Jail 
should be addressed. Cir. No. 27, dated the 
20th November 1865. 4 W.R. Civ. Cir. Order, 
p. 3. 

This Circular calls upon Zillah Judges to 
report the state of tbeir record-rooms. Cir. 
No. 26, dated the 16th November 1865, 4 W.R. 
Civ. Cir. Order, p 3. 

This Circular contains repeated injunction 
for compliance with the law regarding proper 
record of evidence and proper trial of suits. Oir, 

No. 80. dated the 7th December 1865, 4 .W.R. 
Civ. Cir. Order, p. 4. 

This Circular lays dawn rules as to the 
preparation of tbe Registration Memorandam. 

Cir. No. 2. dated the 2ad Feb. 1866,3 W.R. 

Civ. Cir. Orders, p. 1. 
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Practice and Procedare— continued. 

This Circular lays down the procedure 
when offence commuted in or before Civil 
Court falls under two or more heads. Cit. No 
27. dated 10th July 1866. 6 W. R. Civ, Cir’ 
Order, p 4. 

All covers sent by post to the High Court 
ought to be addressed to the Registrar, Ap* 
pellate Side. Cir. No. 31. dated the 14th 
August 1866. 6 W.R. Civ. Cir. Orde-, p. 6. 

This Circular prescribes the particulars to 
be inserted in Monthly Statements under each 
subordinate Judicial Officer’s name. Cir. No. 
38, dated the 26th September 1866, 6 W.R. 
Civ. Cir. Order, p. 9. 

This Circular lays down that Records of 
execution cases appealed to the High Court 
ought to be sent up complete. Cir. No. 5, 
dated the 4th Feb., 1867,7 W.R. Civ. Cir. 
Orders, p. 2. 

This Circular announces that Quarterly, 
and not Monthly. Civil statements need be 
submitted to High Court. Cir. No. 26, dated 
the 11th September 1867, 8 W.R. Civ. Cir. 
Orders, p. 5. 

According to this Circular, blank statements 
should not be sent up with the Quarterly State- 
ments. Civ. Cir. No. 12 dated 27th November 

1868. 10 W.R Civ. Cir. 7. 

This Circular prescribes the rules to be observ- 
ed in the offices of Zillah Judges with regard 
to the furnishing of applicants with information 
from the records or with unauthenticated 
copies of papers. Civ. Cir. No. 7 dated 16th July 

1869, 12 W.R. Civ. Cir. 3. 

This Circular circulates letter from the 
Judicial Commissioner of Oudh requesting that 
civil processes for service on persons in Lucknow 
ba addressed to the Civil Judge. Civ. Cir. Memo 
No. 7 dated 4th October 1669, 12 W.R. Civ. 
Cir. 11. 

This Circular pert iins to matters relative to 
the use of the Vernacular Language in the 
Local Courts, Civ. and Grim. Cir. No. 8 of 
6th March 1872, 17 W.R.H.C, RuU. and Ors. S. 

This Circular lays down rules regarding re- 
ceipt and payment of money by Courts subor- 
dinate to the High Court. Civ Cir. No 9 dated 
6th March 1872, 17 W.R.H.C. Rules and Ors. 5. 

This Circular invited opinion on suggestions 
of Judge of Bbaugulpore, relative to the trans- 
mission of Moonsiffs’ and Subordinate Judges’ 
records at out-stations to the Appellate Courts. 
Civ. Cir. Memo. No. 7 of 9th April 1872, 17 W. 
R. H.C. Rules and Ords. 13. 

Addition of a column “ total value of suits” 
in the Judicial Statement for Small Cause 
Courts. Civ. Cir. No. 16 of 26th April 1872, 17 
W.R.H.C. Rules and Ors. 15. 

This Circular in continuation of previous 
Circular, enjoins latest hour at whioh Judges 
should be on the Bench. Civ. Cir. Or. No. 11, 
20 W.R. Roles and Ora. of the H.C. p. 3. 

c. vn— 108 


Practice and Procedure — continued. 

This Circular circulates India Government 
Resolution requiring every order lor the pay- 
ment of money from a Government Treasury 
to be in English, unless Presiding Officer is not 
acquainted with that language, whi?n the order 
is CO be both in the Vernacular and in English. 
Civ. Cir. Or. No. 15. 20 W.R. Rules and Ors. 
of the H.C p. 6. 

i This Circular lays down that Returns No«. 31 
and 41 ought to show only sums paid and re- 
ceived within the financial year. Rev. Cir. No. 1. 
20 W.R. Rev. Cir. p. 4. 

This Circular extends the use of Summons 
Book and Register to Courts of Mo. *nsifis vested 
with Small Cause Court powers, as well as 
provisions of Circular Order No. 40 of 1866 as 
to destruction of records. Civ. Cir Or. No. 7, 
24 W.R. Rules and Ords. of the H C. p. 4. 

This Circular prescribes a Form of Return for 
days given to Civil and Criminal Work. Civ. 
and Crim. Memo. No. 9. 24 W.R. Rules and 
Ords. of the H. C. p. 5. 

According to this Circular, the Quarterly 
Statements A, B, and G need not show the 
names of the Officers ; but Judges to collect the 
required information for fheir voarly reports. 
Civ. Cir. Memo No. 12. 24 W. R. Rules and 
Ors. of the H C. p. 6. 

This Circular directs that Petitions in Nagri 
ought to be accepted by Civil Courts and Clerks 
should learn the Nagri character. Civ. Cir, Or, 
No. 12, 24 W. R. Rules and Ora. of the H.C. 

p. 12. 

This Circular makes an alteration in the title 
and the headings of columns of Regi.^tor No. 58. 
Rev. Cir, No. 1, 24 W.R. Rev. Cir. p. 4. 

This Circular prescribes that seals and 
signatures of Judicial O/Ticers and name of 
Court issuing proces^e^ ought to be clearly 
rendered 25 W.R.H.C. Rules Cir. No. 4 dated 
13th March, 1876 p. 4. 

Abatement of suit — English and Indian — 
Sue ABATEMENT OF SUITS, 6 B.L R. 119. 

Cause of action shown to exist against 
defendant originally impleaded — Allegations 
in plaint pointing also to another person con- 
corneiJ in the suit— Duty of Court under s. 32. 
Civ. Pro. Code — See ACT XVllI OF 1860, 59 
P.W.R. 1903. 

See ACT XXVIII OF I860, s. 25, 6 M. 189. 

Inspection of letters — Affidavit— ACT IV 
OF 1869, 3 B.L.R. O C. 100. 

Alimony pendente lite— Practice— 5ee AcT IV 
OF 1869. 3 B.L.R. App. 4 (6). 

Decisions of English Probate and Divorce 
Courts, Indian Courts must be guided by — 
See ACT IV OF 1869, 4 G. 260 = 8 C.L.R. 
484. 

Application by wife for alimony pendente 
lite — Means alleged, denied by respondent— 
See ACT IV OF 1869, 26 C. 764. 
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Practice and Procedure— continued, 

Ftliug written statement after first bearing 
—See ACT IV OF 1869, s. 7, 4 B. L.R. O.C. 
51. 

Of Calcutta High Court as to service of peti- 
tion on respondent governed by what prevails 
in English Matrimonial Courts — See ACT IV 
OF 1869, ss. 14 and 50. 12 C.W.N. 1009. 

Grounds for refusing to make absolute a 
decree nisi for dissolution of marriage— See 
ACT IV OF 1869, ss. 17 and 57, 2 A.L.J. 420, 
F.B. = A.W.N. 1905. 141. 

Agreement by plaintifi to take oath or to 
bavti the suit dismissed — Failure to take oath 
— Procedure to be adopted by the Court— See 
Act Xof 1873. ss. 8, 9, 12, 17 M.L.J. 545 = 3 

M. L.T. 98 = 31 M. 1. 

Ofier to be bound by opposite party’s oath, 
persons entitled to make — Power-of-attorney 
empowering ageut to act in suit, whether 
authorises agents to make cffcr — See ACT X 
OF 1873. 8. 9, 14 H. 455. 

Verification by Administrator-General — See 
ACT II OF 1874. s. 12. 26 C. 404=3 C.W. 

N. 298. 

See ACT II OF 1874. ss. 12. 16, 17. 20 C. 
879. 

See ACT VI OF 1882, s. 134. 13 B. 65. 

See Ben. Act Via of 18G9, ss. 3, 4. 1 C.L. 
R. 392. 

Proceedings in Court held on close holiday, 
parties bow lar bound by — irregularity, whether 
could be wii'vod by parties — See BEN. ACT VI 
OF 1871. s. 17. 9 A. 366 = A.W.N. 1887. 34. 

Practice— Second appeal — When point of law 
can bo taken for the first time in second appeal 

— First Appellate Courts— Findings on cross- 
objections — Rights of party not apueahng to 
attack— See BOM. ACT, XVIl OF 1879, ss. 7 and 
12, 3 8. L.R. 106 = 4 Ind Cas. 599. 

See Bom. act XVII OF 1879, ss. 49 (a) 
and 74, 19 B. 202. 

Matter roUting to — only, whether giving of 
a right ot appeal is— See BUR. ACT VX OF 
1900, s. 27. 5 L.B.R. 148 = 5 lud. Cas. 980. 

Concurrent finding — Practice of Privy 
Council— See U.P. ACT 1 OF 1869, s. 23. list 
IV, lOC.L.J. 216, P.C. = 6 A.L.J. 767=13 0. 
W.N. 1073 = 11 Bom. L R. 890 = 12 0 C. 301 = 
31 A. 457 = 19 M L J. 605 = 4 Ind Cas. 25. 

Court of second appeal differing from facls 
found by lower Courts — See U.P. ACT XXII 
OF 1886, 25 A. 1 = 29 I. A. 203, P.C. 

Refusal of adjournment — Duty of Court— See 
ADJOURNMENT, 2 S-L-R. 64. 

Administration-suit — Further directions — 
Accounts taken in one suit adopted in another 

— Opportunity to take objections— See AD- 
MINISTRATION, 29 B. 133. 

Petition for administration summons, how 
to be treated— See ADMINISTRATION SUIT, 
8B.L-R. App. 3 (5). 


Practice and Procedure — continued. 

Admission in pleading of execution of agree- 
ment — Evidence to prove admitted document 
unnecessary -See ADMISSION— ADMISSIONS IN 
PLEADINGS, 5 B. 143. 

See Appeal— GENERAL, 8 M.L.T. 258 = 7 
Ind. Cas. 202. 

See APPEAL— MISCELLANEOUS, A. W.N. 
1890, 144. 

Amendment of decree by way of amplifica- 
tion of its wording — Affirmation— Insufficient 
time given to produce evidence, whether sub- 
stantive question of law — See APl^EAL TO 

Privy Council ^ General, 62 P.W.R. 
1908. 

See APPELLATE COURT— OBJECTIONS 
FIRST TAKEN IN APPEAL, 5 M- 163. 

See APPELLATE COURT— POWERS OF 
appellate Court, l.b.r. 1893—1900, 420. 

Suit against two defendants — Decree exo- 
nerating one of them — No appeal by plaintiff 
against exonerated defendant —Exonerated de- 
fendant made liable on appeal by the other 
defendant — Power of Appellate Court to make 
exonerated defendant liable — See APPELLATE 

COURT— Powers of appellate court, 
27 A. 23 = 1 A.L.J. 358. 

See Arbitration— Miscellaneous, U. 

B R. 1897—1901, Vol. II, 14. 

Attachment before judgment, power to be 
sparingly exercised — See ATTACHMENT BE- 
FORE Judgement, 13 C.L.R. 356. 

See Buddhist Law— Divorce, L.B.R. 
1872-1892, 610. 

Non-examination of parties in a suit, result 
of — English and Indian — Account books, non- 
production of —See Burden of proof — 
General, 7 M.L T. 57= t4 C.W.N. 285= 11 
C.L.J 172 = 12 Bom. L.R. 244 = 32 A. 140 = 

20 M.L.J. 182 = 5 Ind. Cas. 549, P.C. 

Cause of action — Erroneous date of cause of 
action as signed in plaint — Cause of action pot 
barred by limitation — Error as to date im- 
material— See Cause of action, a. W.N. 
1900, 25. 

Administration — Certificate, application for. 
by two widows of intestate — Practice— See 
Certificate of administration— Can- 
celling certificate, 6 C.L.R. 368. 

See claim, L B.R. 1893—1900, 209. 

See Commission, l Hyde 269. 

In sanctioning compromise on behalf of a 
minor— Order to state in terms that the ques- 
tion. whether the compromise was for tbe 
benefit of the minors was considered — See 
Compromise -General. 29 m. io4. 

Contempt of Court— Punishment — Imprison- 
ment— See CONTEMPT OF COURT, 19 B. 152. 

See Contempt of Court, i Ind. Jur. 

N S. 23. 
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Right of raising new points in second appeal 

—See Contract— Miscellaneous, 15 m.l. 

J. 286 = 28 M. 413. 

Attorney and client entering into agreement 
as to costs Attorney’s right when client wishes 
to change to another attorney— See COSTS — 
SPECIAL Cases, 2g C. 76u. 

Costs— Adjournment — Power of Court to alter 

its order fixing the amount of costs of an ad- 
jourment— See COSTS -SPECIAL CASES. A. 
W.N. 1902,98. 

In Admiralty causes— See COURT, 5 M.l. A, 
137 • 

Second appeal — Appeal to lower appellate 
Court by respondent in High Court insufH- 
oiently stamped — See Court-fees ACT, 1870, 
6S. 10 ana 12. A.VY.N. 1905, 280=2 A.L.J. 
839, F.B. = 28 A. 270. 

See COURT-Fees act, 1870. s. 20. 26 C. 124 
= 3 C.W.N. 82. 

Appeal — Court-fee — Memorandum of appeal 
insufficiently bUmped. accepted and filed— Sub- 
sequent discovery of the mistake— Additional 
Court-fee paid lu within the time limited, but 
appeal nevertheless not heard — See COURT 

Pees act, i870, s. 2b. a.w.n. 1902. 153. 

Prolonged and unnecessary cross-ex imination 
of witness on coinuiissioii— Sec CROSS EXAMI- 
NATION, 30 C. 625. 

Examining party after arguments on the 
case have been heard — I*roceduro unjustifiable 
— See CUSTOMS— FUN, IAI3 — ALIENATION, 2 P. 
L.R. 1909 = 48 P.W.K. 1909 = 4 lud. Cas. 632. 

Suit by potbon in possession for declaration 
of title — Neither party proving title — See 

Declaratory oecree, suit for— Dec- 
laration OF TITLE, 20 13. 798. 

Mutation of names iu a Revenue Register — 
Declaration of title — Amendment of plaint — 
High Court, power and discretion of, lo second 
appeal — See DECLARATORY DECREE, SUIT 
FOR— DECLARATION OF TITLE, 2 L.B R. 4. 

Trial of charges of fraud— Consent decree- 

See Decree— GENERAL, 25 C. 649. 

Decree obtained ex parte, decree for specific 
performance — Declaration of plainlifi’s right 
alone under agreement— Dismissal of delend- 
ant's application to set aside decree — Subse- 
quent application for amending decree — Whe- 
ther barred by res judicata— See DECREE — 
ALTERATION OR AMENDMENT OF DECREE, 
12 B. 174. 

Divergence between decree and judgment — 
Power of executing Court— Decree-holder to be 
directed to apply for amt ndment of oecree to 
the Court that passed the decree — See DECREE 

—Decree, Construction of, 60 P.W.K. 
1908. 

Mortgage— Redemption suit— Sub-mortgage 
impleaaed as parties— Accounts between mort- 
gage and sub-mortgagee tnltr se to be taken — 
Form of judgment— See DECREE — DECREE, 
Form of, 15 B. 692. 


Practice and Procedure— 

Deficient Court- fees — Procedure — See Dec- 

ree-decree, Form of. is M. 415 = 5 m. 

L. J. 164, 

Debtor’s legal representative without assets 
of debtor — Suit maiutainable against — Form 
and execution of decree in suit--See DECREE 

—decree. Form of. 8 B. 309. 

See Decree— Decree, Form of 22 C. 

100 . 

Guardian ad litem — Party for purpose of 
discovery — Interrogatories, if same applies 

to— See Discovery, 10 B i67. 

Counsel should return brief when ho is not 
able to attend — See DISMISSAL OF SUITS, 10 
Bom. L.R. 1172 = 33 H. 475. 

See DIVISION Bench of High Court, 14 

M. 186=1 M L J. 95. 

It is open to defendant to set up alternative 
defences — Plamtifi not allowed to raise objec- 
tion as to defendant’s sotting up alternative 
defences at appellate stage of the suit — See 

Easement, b C.L. J. 289. 

See Ejectment. Suit for, lO B. 451. 

Application fur adjournruont on ground of 
producing document — Practice — See. EVI- 
DENCE-GENERAL. 2 51. W.N. 1911, 1Gb. 

Judge can look at whole evidence on which- 
ever friuo given — Burden of proof— See EVI- 
DENCE— GENERAL, A.W.N. 1687, 299. 

Contents of document, secondary evidence of 
— Evidence of search lor the originals — Practice 
—Sec Evidence — Secondary evidence, 
19 C. 438. P.C. 

Defendant net objecting to the admission of 
secondary evioonce at the time of filing — Right 
to raise the objection in argument— See EVI- 
DENCE — Secondary evidence, 3 M.L.T. 
297. 

Evidence led upon certain issues in one 
cau»o cannot be used with reference to other 
issues in another case —See EVIDENCE — MIS- 
CELLANEOUS. 7 Bom. L.R. 894. 

Mortg»ge-Sale— See Evidence act, 1872, 
s. 92. 2 L.B.R. 1. 

See evidence ACT, 1872, 8. 155 (3), 17 C. 
344. 

Execution of decree — Order of Her 5Iajesty 
in Council — Allowance of interest on costa 
incurred in British Indi* — See EXECUTION 
OF DECREE— GENERaL, A.W.N. 1897, 70. 

Mesne profits — Larger amount than that 
claimed in plaint found due in execution — 

See Execution op decree— afflication 

FOR execution AND POWERS OF COURT, 

8 C. 295. 

Ste execution of decree— applica- 
tion for execution and powers op 
court, 15 B. 370 = P.J. 1890, 336, 18 C. 462. 
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Practice and Procedure— con^tnwcd. 

Decree upon a compromise for execution of 
a conveyance to be proceeded with a decree for 
specific performance — See EXECUTION OF 
DRCKEE - EXECUTION OF DECREE ON OR 
AFTER AGREEMENTS OR COMPROMISES, 10 
C.W.N. 345. 

See Execution of Decree — Privy 
Council, Execution of orders and 

DECREES OF, 25 0. 283 = 2 C.W.N. 89. 

See Execution of Decree— stay of 
EXECUTION. G c. 485 = 8 C.L.R. 43. 

See Execution of Decree— Miscel- 
laneous. U.B.R. 1897 — 1901, Vol. II, 
431. 

Transfer of Property Act (IV of 1882J, ss. 88, 
89 — Application for order absolute for sale, may 
be made to Court executing decree — See EXE- 
CUTION OF DECREE -MISCELLANEOUS. 13 A. 
279, F.B. = A.W N. 1891, 83. 

Application for attachment of debts said to 
be due to judgment-debtor — Denial of debts 
by alleged debtors— What the Court should do 
— See PLXECUTION OF DECREE — ^IlSCEL- 
LANEOUS, A.W.N. 1905, 277=23 A. 262=1 A. 
L J. 362. 

Suit instituted without next friend— Whe- 
ther can be dismissed — Proper procedure — See 

Guardian— General, ii O.C. 169. 

Appointment of guardian — Of High Court — 
See Guardian — APPOINTMENT OF guar- 
dians, 2 C. 357. 

Appointment of guardian ad litem how made 
— How long the appointment enures —Applica- 
tion for removal of guardian how to be rntde — 
See Guardi \N — APPOINTMENT of guar- 
dians, 1 N.L.R. 128. 

Guardian ad litem appointed without om- 
plying with provisions of s. 443 of the Civ. 
Pro. Code — Appointmout invalid — Effect 
of such invalid appointment on decree passed 
in the suit— GUARDIAN— APPOINTMENT 

OF Guardians, a.W.N. 1905, 229 = 2 a.L.J. 
615 = 28 A. 137. 

Suit against minor — Appiintmaat of Nizir 
as guardian ad litem — Court’d power to order 
deposit of fees by plaintiff for eu.vbling Nazir to 
communicate with natural guardian — See 

Guardian — appointment of Guardians, 

12 B.553. 

Plaintiff unable to prove hia assertions —Suit 
to be dismissed — GUARDIAN AND WARDS 
ACT, 1890, 8. 41 (3 l 78 P.L.R. 1911=9 iud. 
Cas. 591. 

Order of High Court Judge under misappre- 
hension of jurisdiction — Power of High Court to 
sec right— See HIGH COURT, JURISDICTION 
OF, Calcutta. 9 c. 482 = 10 f.A. 4 = i2 C.L. 

R. 511, P.C. 

See Hindu Law — adoption, 79 P.L.R. 
1902, 5 C.W.N. 162, 18 0. 385. 

Case must be decided according to allegation 
and proof -See HINDU LAW — ADOPTION, 

6 Ind. Cas. 713. 


Practice and Procedure— confinw^d. 

Each party causing his opponent to be sum- 
moned as a witness — Objectionable — See 
Hindu Law— adoption, 5 M.L.T. 58, P.C. 
= 9 C.L.J, 172= 13 C.W.N. 370 = 11 Bom. L.R. 
196 = 31 A. 116=19 M.L.J. 186 = 1 Ind. Cas. 
123. 

Pleadings not set up in the lower Court- 
Right to se*: up in the Chief Courts on appeal— 

See Hindu Law— adoption, 53 P.W.R. 1908 
= 113 P.L.R. 1908. 

Plaintiff suing in representative character— 
Form of plaint — Suit by manager of Hindu 
family-See HINDU LAW-JOINT FAMILY, 

7 B. 467. 

Suit by Manager of Joint Hindu Family, for 
debt due to family— Non-joinder nf other 

members— Sre Hindu Law— JOINT Family, 
69 P R. 1906 = 118 P.LR 1906. 

Relief sought for first time in second appeal 
— If can be allowed -See HINDU LAW- 
PARTITION, 23 B. 184. 

Interim injunction to restrain adoption if can 
be granted - See INJUNCTION — SPECIAL 
Cases, 13 B. 56. 

Revenue ioquiry--JudiciaI value of inquiry 
conducted by revenue authorities into a crime 
that was alleged to be committed or about to 
be ommitted— S<ie INQUIRY, 8 Bom. L.R. 
705 = 1 M.L.T. 301 = 30 B. 523. 

Judge’s summons — Mi-de-’cription of party 
taking out summons — Permission to amend 
granted at hetring- INSOLVENCY —MIS- 
CELLANEOUS, 21 B. 205. 

See INSPECTION OF DOCUMENTS, 2 B. 453. 

Issue not raise 1 by parlias before Lower 
Court — Appellate Court, power of. to trv, issue 
ISSUES— General, a.W.N. 1885, 126. 

Raising issues on evidence — Question not 
raised in written statement- ISSUES— AD- 
DITIONAL ISSUES, 6 B.L.R. 144. 

Practice —Court cannot raise issues not 

issued by parties- ISSUES— ADDITIONAL 

Issues, lo a. 627 = a.W.N. i888, 242. 

Judge orally stating julgmentat the close 
of the hearing — Practice — See JUDGMENT- 
FORM AND CONTENTS. 5 M.H C- App. 8- 

High Court remanding suit under wrong iui* 
pressioQ— Irregularity — New Judge —See JUDG- 
MENT —FORM AND CONTENTS, 5M.H.0. 174. 

r.siu'is — Necessity for raising issues in appeal 
— See JUDGMENT— Form AND CONTENTS, 10 
BLR. 492. 

Variation of judgment — See JUDGMENT 

—Miscellaneous, 4 Bom. L. R. 129. 

Pronouncement of judgment in open Court 
— See JUDGMENT — MISCELLANEOUS, 8 
Bom. L.R. 229 = 30 B. 455. 

Application of doctrine of decrees in rem to 
proceedings of Courts in India — See JUDG* 
MENT IN REM, 2 M.H.O. 276. 
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Practice and Procedure — coyitinued. 

When objectioQ tc jurisdiction is taken for 
the first time on apfjeal— S. 16 (a), sub-s. 2, 
Civ. Pro. Code— Refusal of objection —See 
JURISDICTION— General. 7 C. L. J. i52. 

See Jurisdiction — General, 3 B.L.R. 
App. 77. 

Jurisdiction— Objection to jurisdiction taken 
at late stage of suit — Procedure — See JURIS- 
DICTION-QUESTION OF Jurisdiction, i 
Hyde 264. 

Plaintifi to succeed on strength of his plea, 

and not on weakness of that of defendant— 

. See Landlord and Tenant— Ejectment, 
15 B. 414, Note = P.J. 1660, p. 122. 

See Leave to sue, ii C. 213. 

Jurisdiction-Refusal of leave to sue by one 
Judge — Grant of leave by another Judge later 
on — Discharge of leave granted — LEAVE 
TO SUE, 8 M.H.C. 21. 

See Legal Practitioners— General 

A.W.N. 1899, 18. 

Barrister or pleader, appearance of, as liti- 
ganc— Practice — dee Legal Practitioner 
—General, y a. 180 = a.w.n. 1887, 7. 

Charges against attorney— Publication of 
name, praotiue in respect of— See Legal 

Practitioners— attorney, 23 c. 676. 

Attorney taking deposit of title deeds for 
securing costs— Summary application to en- 
force the tquiiable lieu in suit in which ho 
was not a party— 5ee LEGAL PRACTITIONERS 
—attorney and CLIENT, 21 C. 85. 

Refreshers to counsel — General rule — Costs 
-Discretion of Court -Sec LEGAL PRACTI- 
TIONERS— COUNSEL, 12 C. 551. 

• 

Statement ol counsel nob on oath, if objected 
to by opposite patty whether admissible m 
evidence — Procedure re statemeocof counsel — 

See Legal practitioners— counsel, 27 

0. 428 = 4 O.VV.N. 169. 

Statement by Counsel to Court — No necessity 
for oath— See LEGAL PRACTITIONERS — 

Counsel, 3 c.W.N. 694. 

Pleaders— A pleader is bound to call witnesses 
whose evidence bis client wishes to submit to 
the Court even though ho suspects their evi- 
dence— See Legal Practitioners— Plea- 
der— Miscellaneous, 3 Bom.L.R. 562. 

« 

See Legal practitioners— Pleader- 
Appointment AND appearance, 20 B. 
293. 

Conviction of pleader of criminal offence — 
Reports to High Court — Argument allowed to 
show that conviction was illegal — See LEGAL 

Practitioners — Pleader — removal. 
Suspension, etc., 7 a. 290, F.B. = a.\V.N. 

1886, 48. 

See Letters of administration, 26 C. 
407 = 3 C.W.N. 392. 


Practice and Procedure— ctmfinued. 

Immoveable property situate partly within 
the High Court’s original jurisdiction — Leav-e 
to sue— See LETTERS PATENT, HIGH COURT 

1865, Calcutta, cl. 12, 3 c. 370. 

Plaintiff to succeed on the strength of his 
own title and not oq the weakness of the 
defendant— See LIMITATION— GENERAL, 63 
P.W.R. 1908. 

Practice— Limitation, question of, not raised 
in pleadings or evidence — Court’s discretion to 
raise issue— See LIMITATION— Question of 
Limitation. 6 c.W.N. 641, PC. = 25M. 367 

= 4 Bom. L.R. 543 = 29 I. A. 76. 

Plea of limitation taken for the first time in 
Second appeal — Admissibility of such plea — See 
Limitation act. 1908. s. 3, 28 M. 67 = 15 
M.L.J. 402. 

Patty being misled by a uniform practice of 
the Court— Whether “ sufficient cause ” for not 
presenting appeal within proper time — See 

Limitation act, 1908, ss. 4, 5, 10 O.C. 201. 

See Limitation act, 1903, s. 20. 19 B. 
663. 

' Further appeal not competent — Whether it 
can bo treatoi as a petition for revision — 
Punjab Courts Act. s 70 (6)— See LIMITATION 
act, 1908, arts. 91. 144, 5 P.W.R. 1908. 

Cause of action partly in one place and partly 
in another— Leave to sue given under cl. 12, 
Letters Patent— Rescission of leave — See LIMI- 
TATION ACT, 1908, art. 181, 13 B. 404. 

Suit by ^labomodan for partition ol his share 
in inheritance— Right of defendant to obtain 
hi.s share on paying necessary Court-foes — Prac- 
tice— See Mahomkdan Law— Partition, 
23 B. 198. 

Case set up in plaint — Different case proved — 
Remedy — See MALAUAR Law — MISCEL- 
LANEOUS, 11 M. lOG. 

See Marriage, 28 C. 84. 

Application for determination of mesne profits, 
hosv treated— See MESNE PROFITS— SUITS 
FOR MESNE PROFITS AND ASSESSMENT IN 
EXECUTION, 28 C. 243. 

See Minor— Suits by and against mi- 
nors. 7 A. 490, F.B.= A.W.N. 1895, 101. 

Suit for possession by guardian — New case 
set up during progress of suit — Practice — See 

Minors— Suits by and against minors, 4 
C. 61. 

Right of person on attaining full ago to pro- 
ceed with a suit instituted on his behalf, 
during minority— See MINORITY, 22 0. 270. 

Different defendants — Plaintiff succeeding— 
Interlocutory judgment — Final judgment reserv- 
ed — Hnglish practice followed — See MIS- 
joindeb-Of Parties, ii Bom. L.R. 34=33 
B. 293 = 5 M.L.T. 230=1 Ind. Cas. 120. 

Relief not claimed in the plaint, granting of 
—See Mortgage — General, 32 M. 485. 
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Practice aod Procedure— continued. 

Incorporation of sections of Transfer of Pro- 
perty Act as O. 34 of the Civ Pro. Code, of 
190S — Effect on practice of High Court— See 

Mortgage— General, 37 C. 907. 

Return of defective plaint for amendment, 
when made— See MORTGAGE— GENERAL, 32 
P.W.R. 1908. 

Partial relief on the footing of defendant’s 
admission — See MORTGAGE— REDEMPTION, 
1 A. 194, F.B. 

Suit to redeem by purchaser in execution — 
Absence of certificate of title— Production of 
certificate at hearing— See MORTGAGE — 
Redemption, G B. 139. 

Where successor of a Judge has to decide 
case already decided in p*rt by his predeces- 
sor — Question already decided not to be re-open- 
ed except where error is obvious or patent — 
Such ra-opeoiog, though not illegal, is undesir- 
able— S<»e Mortgage— Redemption, 4i P. 

L.R. 1908 = 42 P.W.R. 1908. 

Second appeal — Suit cannot be changed in — 

See Mortgage —Sale of mortgaged pro- 
perty. 10 B. 461, P.C. = 13 I.A. 66. 

See notice, 18 B. 59. 

Notice, service of, on respondent — See 
Notice, 2 Bom. L.R. 281. 

See Oath, 22 C. 491. 

One party to a suit abiding by the oath of 
the other — What record of suit ought to show 
—See Oath, 8 O.C. 11. 

Suit to set aside sale deed and for comfirma- 
tion of possession — Declaratory decree — Form 
of relief— See PARDANASHIN WOMAN, 18 B. 
L.R. 427, P. C. = 21 W.R. 310 = 1 I.A. 192. 

Suit by some only of several plaintiffs entitled 
to sue— Others joined as co-defendants— See 
Parties to suit— General, 24 A. = 226 A. 
W.N. 1902. 31. 

See Parties to suit, Substitution of 

PARTIES TO suit, 4 B. 654. 

Plaintiff in partnership suit seeking with- 
drawal or dismissal of suit — Application by 
defendants to be made plaintiff-* — Practice — 

See PARTIES TO suit— Transposition of 
parties TO suits, 7 B. 167. 

Court’s power to regulate— See PARTITION 
—General, II C.L.J. 580 = 6 Ind. Cas. 244. 

Suit by partners — Ciunter-claim against 
each partner — Whether allowed to be set up — 

See Partnership— General, 8 M.L.T. 73 = 

7 Ind. Cas. 267. 

Verification by unauthorized parson— Re- 
moval from file— See PLAINT— VERIFICATION 
AND Signature, l ind. Jar. N. S, 39. 

Pleading and proof — Variance— See PLEAD- 
INGS, 25 A. 256, F.B. = A. W.N. 1903, 18. 

See PLEADINGS, 65 P.R. 1868, 32 P.R. 1876, 

36 P.R. 1879. 


Practice and Procedure— confinued. 

Suit for possession under a sale-deed— Sale 
declared invalid— Prayer for possession of 
mortgage— Inconsistent reliefs —Pleading— See 
Possession— Suits for possession, 4 Ind. 

Cas. 37 = 20M.L.J. 141. 

I Suit for exclusive possession — Decree for 
joint possession — See POSSESSION — SUIT FOB 
POSSESSION, A. W.N. 1891, 45. 

^ See Possession — suits for possession, 

o A. 345, F.B. 

Legal effect of a transaction ignored by the 
parties and the Judges in lower Courts 
Right of appellant to press the view in second 
appeal — See PRE-EMPTION — MlSCEL- 

Laneous, 6 N.L.R. 78 = 6 Ind. Gas. 824, 

Pre emption Claiming one portion by in- 
heritance and another by pre-emption — Right 
of inheritance found against— Suit, whether 
maintainable — See PRE-EMPTION — MIS- 
CELLANEOUS. A.W.N. 1982, 79. 

Delay due to official oversight, whether 
affects rights of decree- holder — Appeal treated 
as revision — See PRE-EMPTION — MIS- 
CELLANEOUS, 11 OC. 144. 

Aoplication for rehearing of suit dismissed 
by Small Cause Court— 8s. 38 &71. Presidency 
Small Cause Courts Act (1882)— Court-fee to be 

— Supply of deficient Court-fee dis- 
allowed after expiry of prescribed period— 5 m 

Presidency Small Cause Courts act, 

1862, ss. 38, 71, 18 C. 445. 

Case stated for opinion of High Court— Re- 
ference to be only on precise point of law or 
usage —Practice— See PRESIDENCY SMALL 

Cause Courts act. 1882, s. 69, 15 B. 
376. 

See Presidency s.mall Cause Courts 
Act, 1882, ss. 69 and 70, 23 C. 967. 

Application for grant of probate — Questions 
relating to testator’s title— PROBATE — 
General. 19 a. 458 = A.W.N. 1897, 106. 

Instrument purporting to be will, probate 
not grantable of, where no properev passes 

under— 5 m Probate and administration 
act. 1881, ss. 2, 4, 23 M. 133. 

English — and — of mofussil Courts in India 
in re proceedings for revocation of probate 
or letters of administration — 5m PROBATE 
AND administration ACT, 1881, S. 50, 10 
C.W.N. 955 = 33 C. 1001. 

5m Probate and Administration act, 

1831. s. 64. 1 L.B R. 178. 

Suit for share in the offerings of a temple — 
Jurisdiction — See PaoVL. SMALL CAUSE 

Court.? act. 1887. s. 15 , 20 P.R 191l = 93 
P.L.R. 1911 = 54 P.W.R. 1911 = 9 Ind. Cas. 

579. 

Small Cause Court suit, trial of. as regular 
suit without returning of plaint for presenta- 
tion to proper Court— Appeal from Munsiff’s 
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Pructice and Prooedare — continued. 

decree in suit instituted aa Small Cause CDiirt 
suit and tried as regular suit — See PROVIN- 
CIAL Small Cause Courts act, 1887, s. 27. 
7 O.C, 144. 

Small Cause suit— Instituted in Court not 
having Small Cause powers— Suit registered 
and tried as a regular suit— Appeal— See PRO- 
VINCIAL Small Cause Courts Act, 1887 
8. 32 I2J, 9 Ind. Cas. 264. 

Point raised one of novelty— Fresh suit 
likely to be time barred— Plaintiff allowed to 
continue original suit— See Receiver, 14 C. 
W.N. 653 = 6 Ind. Cas, 24. 

See Receiver, 28 C. 250. l C.W.N. 303. 

See Reference to High Court. 28 c. 
260. 

Whether it is open to High Court in second 
appeal to dispose of the case on the ground of 
non-registration of a document when the point 
was nob discussed in the lower Courts — See RE- 
GISTRATION ACT, 1908, 8S. 17, 49, 4 M.L.T. 
79. 

Reference to Judge of one High Court- 
Establishment of another High Court — See 
Ben. Regulation vi of i83i. s. 7. 6 B L.R. 
283, P.C. = 13 M.I.A. 585 = 15 W.R. P.C. 16. 

Relief granted on grounds not stated in 
plaint— See Relief, a. W.N. 1881. 158. 

Whether Court can grant relief on other 
grounds than those put ftDrward in plaint — See 
Relief, a. W.N. 1887, 43. 

Appeal — Cross-appeals — Decree reversed and 
cause remanded on appeal first heard — Cross- 
appeal not to be hoard— See Remand, A. W.N. 
1890, 68. 

Refusal of High Court to remand — See 
Remand, 2i B. 325. 

Adjournment, application for — Not granted 
— Decision ex -parte — Remand — Civ. Pro. Code, 
1882, B8. 562. 568, 569— See REMAND, 17 B. 
733. 

Grounds for remand — Defect in plaint— See 
Remand. Marsh 198=1 Hay 467. 

Objection of minority of plaintiff to suit — 
Taking objection on remand — Permissibility 
—See Remand, 13 C. 189. 

Refusal of Court to examine witnesses of a 
party— Remand— See REMAND, A. W.N. 1905, 
266. 

See Remand, 9 A. 513 = A.W.N. 1887, 146, 

A. W.N. 1898. 81, 27 0. 951, P.C. = 27 I. A. 110 
=»4 C.W.N. 631. 

Suit for arrears of rent — Rate of rent alleged 
by plaintiff not proved— See RENT, 24 C, 433. 

Pica finally decided between the parties by 
a single Bench of the Chief Court — Incom- 
petenoy of Division Bench to question the 
opinion of the single Bench — Sec RES JUDI- 
CATA-GENERAL, 25 P.W.R. 1911. 


Practice and Procedure — contin-ued. 

Suits by and against tenant-Both suits 
decided against him— Appeal from one of the 
decisions Appellant to be allowed to amend 
his memorandum of appeal so as to make it an 

appeal in both suits — See Res Judicata 

adjudications. 16 M.L.J. 63 = 29 M. 333. 

New case set up in the Chief Courts on 
appeal — Whether allowable— See Res JUDI- 
cata— Cause of action, 58 P.W.R. 1909. 

Suit by creditor of a deceased person’s estate 
against administrator — Procedure to be fol- 
lowed by Mufussil Courts — See Res JUDICATA 
—RES JUDICATA IN EXECUTION PROCEED- 
INQS. 29 B. 96 = 6 Bom. L.R. 853. 

Of allowing defendant to be examined as a 
witness for plaintiff, propriety of— Sec Res 

JUDICATA— Miscellaneous, 116 P.W.R. 

1908* 

See Re-trial, A. W.N. 1881. 26. 

Institution of two suits in same Court — 
Judge taking different views in deciding them 

See Review — Grounds for review a 
W.N. 1885, 123. ' ’ 

Suit on decree where there are no moans of 
enforcing it by execution — See RIGHT OF SUIT 

— Decrees. Marsh 6II. 

Memo, of appeal, accompaniments of the— 
See Rules— Rules of High Court and 
Supreme Courts- Bomuay, 9 Bom. L. R. 

1138 = 32 B. 14. 

Process-fees— Extension of time for payment 
of procoss-feos— 5ce RULES— RULES OF HIGH 
^^KTS^AND Supreme Courts, n.w.P., a. 

Of Privy Council — Concurrent findings of 
fraud reversed— 5ee SALE IN EXECUTION OF 
DECREE— General, 15 C W.N. 648, p.o.= 

8 A.L.J. 687 = 13 Bom. L.R. 440. 

Criminal proceedings arising out of civil liti- 
gation— Pendency of civil suit— Stay — See 
Sanction to prosecute, I 6 B. 729. 

See Special OR Second appeal— Gene- 
ral, 23 C. 335. 

A document already admitted cannot bo ob- 
jected to on appeal on the ground of deficiency 
of stamp— 5ee STAMP, 2 Bom. L.R. 25 = 24 B. 
360. 

See St. 11 AND 12 ViC. C. 21. 1 Ind. Jur. 
N.S. 42. 

Procedure for obtaining order of adjudi- 
cation in insolvency — Rule or petition — 
See 8t. 11 AND 12, ViC. 0. 21, s. 9, 12 C.W.N. 
538. 

See 8t. 11 AND 12 ViC. C. 21, ss. 24, 26, L. 

3 R. 1893—1900, 75. 

Conflict of equity— See St. 11 and 12 ViC. 

C. 21, 8. 26, 4 B.L.R. O.C. 63= 15 W.R. O. 0. 

18, Note. 

See 8T. 11 AND 12 ViC. C. 21. s. 36, 3 B, 
270. 
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Practice and Procedure— continued. 

See ST. 11 AND 12, Vic. C. 21. S3. 36. 37, 47, 
49, 60. 1 L.B.R. 249. 

Of criminal proceeding during pendency of 
civil suit— oee STAY OF PROCEEDINGS, 31 C. 
858. 

Citations — Mode ot issuing citations — Pay- 
ment for advertisements in newspapers — See 
Succession ACT. 1865, s. 250, a.w.N. 1903, 
30. 

See Succession Act, 1865, s. 256, 26 C. 
408 = 3 C.W.N. 364. 

See Succession act, 1865, s. 259, A.W.N. 
1903, 31. 

Of allowing plaintiS in a suit for restitution 
of conjugal rights to value the relief sought in 
order to bring suit within jurisdiction of a 
Court not to be departed from — See SUITS 
Valuation act, 1867. ss. 8. 9, 12, 3 a.L.J. 
266. F.B. = A.VV.N. 1906, 99 = 28 A. 545, F.B. 

See Summons, i C.W.N. 56. 

Suit adjourned for heating — Necessity for 
issuing fresh summons to witnesses already 
summoned— Practice— See SUMMONS, 24 M. 
200 . 

Courts’ power, if service cannot be effected in 
time— Summonses, application for— Nazir’s 
duty— 6'ee SUMMONS, 2 O.C, 34. 

Counsel’s fees should be allowed for drawing 
up plaints in Small Cause suits — See TAXATION 
OF Costs, lO Bom. L.R. 969. 

See TRANSFER OF ClVIL CASES, 2 C.L.R. 
352. 

Transfer of suit — Application for transfer by 
next friend of minor in absence of guardian 
ad litem — See TRANSFER OF CIVIL Cases, 
16 C. 771. 

See Trust, 18 B. 551. 

Making new case for plaintiff not set up in 
plaint— See USE AND OCCUPATION, 5 O. C. 
222 . 

Plea not alleged in plaint — Power of Court 
to set up plea at hearing— See VARIANCE BET- 
WEEN PLEADINGS AND PROOF. 20 B. 569 = P. 
J. 1895, 161. 

Possession — Joint property — Suit by co- 
owner for exclusive possession — See VARIANCE 
BETWEEN PLEADING AND PROOF, 20 B. 
627. 

Amendment of plaint in further appeal, 
whether allowable and when — See VENDOR 
AND PURCHASER — General, 64 P.w R. 
1903. 

In judging the genuineness or otherwise 
of a will, it is not proper for a Judge 6rst to 
make up bis mind about the contents of the 
will, and then look at the positive evidence in 
favour of its execution from that standpoint — 

See WILL— General, 9 C.W.N. 649, P,0.= 

18 M.L.J. 265. 


Practice and Procedure— conc2t4ded. 

See Will— Construction, 28 C. 621. P. 
C. = 28 T.A. 159 = 5 C.W.'N. 729. 

See WITHDRAWAL OF APPEAL, 13 M.I.Ar 
602. 

Sec Witness— General, 6 C.W.N. 513, 
P.C. 

Summoning of public officers as witnesses — 

See Witness— Summons to and attend- 
ance OF witnesses, 6 M.H.C. App. 6. 

Evidence — Discrepancies— See WITNESS — 
Weight to be attached to evidence, 
3 B.L.R.A.C. 332. 

Prayaschittam. 

Effect of— See DEFAMATION, 6 M.L.T. 290 
= 33 M. 67 = 19 M.L.J. 714 = 3 Ind. Cas. 955. 

Preamble. 

See Statutes, Construction of. 

Effect of— in an Act — See STATUTES, CON- 
STRUCTION OF, 14 C. 176. 

Construction — Provision of section in Act 
going beyond preamble — Enacting words of 
statute preferred where strong enough for the 
purpose — See STATUTES, CONSTRUCTION 
OP, 2 M.H.C. 322. 

Precatory Trosts. 

See Hindu Law— Will, 14 C. 222. 

See Will-Construction, 4 A. 500, P. 

C.=9 I.A. 70. 

Precedents- 

Value of— See HINDU LAW — WIDOW, 9 A. 
L.J. 375 = 14 Ind. Cas. 814. 

Precept. 

Objfct of — See Civ. Pro. Code, 1908, 

O. XXI, rr. 46, 48, 3. 14 C.L.J. 228. 

Preceptor. 

See Letters of administration, 28 C* 
608 = 5 C.W.N. 873. 

Preemption. 

1. — General. 

2. — Construction of wajib-ul- arz. 

3 — Loss of right to pre-empt by 
WAIVER, etc. 

4. — Necessary Formalities. 

5. — Purchase Money. 

6. — Right to pre-empt. 

7. — SDB.TECT op pre-emption. 

8. — Miscellaneous. 

See Buddhist Law— Pre emption. 

See Burden of proof— Pre-emption. 

See Customs— PUNJAB— Pre-emption. 

See Limitation act, 1908, art. lO. 

See Mahomedan Law— Pre-emption. 

See Wajib-ul-arz. 
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Pre-emption — continued. 

— 1.— General. 

(1) — P(i>s6ns having effual rights of pre-emption 
—Seller not bound to offer property to both . — 
Where plaintiff and defendant have equal rights 
of pre-emption, the seller is at liberty to offer 
the proporty to either of them, but not bound 
to offer it to both. All co sharers with equal 
rights of pre-emption could not claim to divide 
the prope*ty sold among them. MANKHAN v. 
MAMURKHAN, A.W.N. 1886, 56. [O., 27 A. 4C5 
= 2A.L.J. 690= A.W.N. 1905. 60.] 

(2) — Hindus ^Pre emption — Hahomedan Law. 
— A right or custom of pre-emption is recognized 
as prevailing among Hindus in Bebar, and some 
other provinces of Western In-lia. In districts 
where its existence his not been judicially 
noticed, the custom will be matter to be proved. 
Such custom when it exists, mu-^t bo presumed 
to be founded on and co-ext#‘nsive with the 
Mahomedan Law on ♦hat subject, unless the 
contrary be shown. The Court may. as between 
Hindus, administer a modification of that law 
as to circumstances under which the right may 
be claimed, when it is shown that the custom 
in that respect does not go to the whole length 
of the Mahomedan Law of pre-emption; but 
the assertion of the right by suit must alway-> 
be preceded by an observance of the preliminarv 
forms prescribed in the Mahomedan Law. 

Fakir rawot v. sheikh emamhaksh. B. 
L.R. Sup Yol. 33 = W.R F B. 143. [F . W.R 
1864, 317. 17 W.R 264. 5 A. 110= A.W.N. 1382, 
199 ; Appr..5.\. 197 = A.W N. 1882, 217. 12 A. 
234 : R., 8 W R. 2. 6 B. L.R. 41=14 W.R. F.B. 
1, 9 A 518 = A.W.N. 1887. 146, 4 Bom L.R. 
811 ; Expl, W R. 1864, 74, 11 W.R. 251.] 

f3) — Pre-emption — Right of — Mahomedan 
origin — Applies to persons other than Mussal- 
mans — In Behar — Applicable to Hindus — For- 
malities to enforce the right —Disqualified heir 
— Mayiager of Court of Wards competent to com- 
ply with formalities— Court of Wards Act \Den- 
gal Act, IX of 1879) — S. •iO — Testof co-parce- 
nary to enforce pre-emption.— Tho law of pre- 
emption was introduced into India by the 
Mahomedan Government. In the province of 
Behar, which was an integral part of the Maho- 
medan empire, the right to pre-emption is 
enforceable, irrespective of the persuision of 
the parties concerned, and exists among the 
Hindus of Behar To enforce the right of pre- 
emption, the Mussalman law insists that the 
first formalitv teohnictlly called “ the imme- 
diate demand ” should be observed by the pre- 
omptor or some one on his behalf immediately 
on receipt of tho news of the sale, and the 
second formality, “ the repetition of the de- 
mand ” should be done with as little delay as 
possible in tho presence of witnesses either be- 
fore the vendor, or the v m lee or on the pre- 
mises. Those formalities could he performed by 
the M.anagrtf aopointo.i by the Court of Wards 
OQ behalf of a disqualified heir oven apart from 
the provisions of a. 40 of tho Court of Wards 
Act. A joint liabilitv for payment of Govern- 
ment revenue is sufficient under tho Mahome- 
dan Law to constitute a co-parceaary 

C. VII— 109 


continued. 

1. — General — contimied. 

a right to pre-emption. JADU Lal Sahu v. 
MaharaxiJanki Koer. M.W.N. 1912.486 
P.C. = 11 M.L.T. 361 = 16C.W.N. 554 = 15 C.L. 
J. 483 = 9 A. L. J. 525 = 14 Bora. L.R, 436 = 23 
M.L J. 28 = 39 C. 915 = 15 Ind. Cas. 659 = 39 1. 
A. 101. IB. L.R. Sup. Vol. 35, F.; 35 C. 575, 
Affirmed.) 

(4) — Act XVIII of 1876. s 3, cl. 16) Mahomedan 

Law — Hiba-bil-ewaz — '‘Sale" and" price." mean- 
ings of, in Oudh Latvs Act, Chap. 11— Oudh 
Laws Act. $. 9— Act IV of 1982, S. 4. Contract 
Act, s. 78. — In a suit for pre-emption under 
ch. II. Act XVIII of 1876, in which the pomes 
wercMahomedans. Held that thestatutory right 
of pre-emption was conferred on all classes of the 
community alike, and the language in which 
that right was conferred must be construed 
in a uniform manner without regard to the 
personal laws or usages of the persons con- 
cerned:— Held that, in tho chapters and 
sectioos of the Oudh Laws Act, which relate 
to contracts, “price” means money : — Held 
further, that hiba bil-ewm " is not a sale 
within the meaning of s. 9, Act XVIII of 
1876, and that it confers no right of pre-emp- 
tion under Ch. II of the Act. Mir ARID 
ALIv. AR.VR-UN-NISA. 1 O.C. 75 <11 M. 407 

R.) [F., 7 O.C. 31. 11 O.G. 176 ; F., 3 O.C. 110.] 

(5) — Succession and inheritance— Buddhist 
Law— Karen Christians — Indian Succession Act, 
s. 332. — The right of pre-emption among Bud- 
dhists is an incident of tbe law of succession 
and inheritance and cannot bo separated from it. 
Karon Christians, converted 20 years ago. are 
on longer under Buddhist law, but in matters 
of succession and inheritance, are governed by 
the Indian Succession Act. 1865 — Karen Chris- 
tians not having been exempted under s. 332 
from the operation of the Act. Ebrahim v. 
ARASI. L.B.R. 1893—1900. 26. 

(6) — Suit for — Auction purchaser , right ac- 
quired by. before confirmation of sale — Sale of 
an equitable interest liable to pre-emption— 
Contract to sell property liable to pre-emption, 
if complete — Civ. Pro. Code, ss. 3)0-/l 
and 311 — Before the sale had been confirmed, 
tbe auction-purchasers transferred tbe property 
to the sons of tbe judgment-debtor who were 
not co-sharers in ibe village. In a suit for 
pre-emption, on the ba«»i8 of the aforesaid sale, 
brought by tho plaintiff-respondent who was a 
co-sharer in tbe village it was con<end«d on be- 
half of the appellants, the sons of th^ judgment- 
debtor, that at tbe date of the execution of the 
sale-deed in their favour there was no interest 
acquired by the auction-purchasers inasmuch 
as the sale had not till then been confirmed, 
and therefore tho transaction evidenced by tho 
sale deed was not a sale which could form the 
ba^is of a suit for pre-emption, and that, if tho 
auction- Durebasers bad any interest atall which 
they could sell, it was of such a shadowy and 


uncertain character that tbe sale of it could 
not bo the subject of a suit for pre-emption, 
to claim i Held, assuming that no title passed on the 
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execution of the sale-deed, there was at least a 
completed contract to transfer the property 
wQich could validly form a subject of a suit 
for pre-emptiou. Held, further, that the in- 
terest acquired by the auction purchasers 
prior to the confirmation of sale was not of 
u'l uncertain character. It was an equitable 
incsrest. enforceable against the judgment- 
debtor. of which they could not be deprived, 
eitoer by the judgment-debtor, or any other 
parson claiming under him. except by proper 
proceedings taken in accordance with s. 310-A 
or 311, Code of Civil Procedure. Zalim Singh 
V. Kalloo Singh. 10 O.C. 273. (8 O.C. 

202. 24 A. 475. 2 C.W.N. 589. 9 O.C. 86, 
9 O C. 331, 21 C. 406. 90.C. 160. i?.) 

Cti^Pre-emption — Sale by Court— Cause of 
action — Certificate of sale not prepared owing to 
objection of purchaser — Right of pre-emption not 
affected— Registration Act (III of 1877. as 
amended by Act VII of 1888), s. 17, cl. (o).— 
In execution of a mortgage-decree creating a 
lien against land and accessory rights, the land 
was sold and purchased by the decree-holder on 
the 20th July 1897. After confirmation of sale 
a draft sale certificate was prepared, but the 
decree-holder objected that the accessory rights 
had not been included, and prayed that the 
error might be rectified. Subsequently acces- 
sory rights were sold and purohased by the 
decree-holder on the 20th August 1993. The 
sale was confirmed on the 5th October 
1898, and a certificate of sale, d.ued 9bh 
November 1898, w.as prepared, which recited 
the latter sale, and its confirmation by the 
Court, and covered the entire property. In 
a suit for pre-emption, filed on the 19t,a July 
189S. in respect of land sold on the 20th 
Julv 1897. it was contended for the decree 
holder, vendee, that no certificate of sale hav- 
ing been granted till the date of suit, the suit 
was premature. Held, that the suit was not 
premature, as the sale was confirmed, and it 
was at the purchaser’s own request that the 
certificate was not drawn up and given to him, 
although a draft had been prepared. The pro- 
visions of s. 316 must be held to have been 
sufficiently complied with. Registration of a 
sale-certificaio granted to a purchaser of pro- 
perty sold by public auction by a Civil or Re- 
venue Officer is exempted from the operation of 
s. 17 of the Registration Act by addition of 
cl. (o) by the amending Act VII of 1888. 
A.IUDHIA Pershad v. Chandan, 36 P.L.R. 
1903 = 9 P.R. 1903. 

(8) — Right o/— T*lab-i-ishad — Talab-i-mwa- 
sibat, performance of — Witnesses to Talab-i- 
mwasibat, lohat they are required to bear 
testimony to. — To found a valid claim for pre- 
emption. it is necessary that the pre-emptor 
should perform the Talab-i-mwasibat (imme- 
diate claim) and Talab-i-ishad (affirmation with 
witnesses). For the due performance of the 
latter, it is not essential that the witnesses 
should be invoked to bear testimony to the fact 
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of the Talab-i mwasibat having been performed* 
but it is necessary and sufficient, if the wit- 
nesses are invoked to bear testimony to the 
fact of declaration that the Talab-i-mwasibat 
has been already performed. UDIT NARAIN 

Lal V. Dasarathi Singh. 6 C.L.J. 48. (17 
C. 643. Ezpl.) 

4 

(9) — One sale-deed evidencing two distinct 
transaction of sale— Right to sue for pre-emp- 
tion in respect of only one of the properties. 
— Where a single deed of sale is executed in 
respect of two different properties evidencing 
two distinct transactions, t he deeds describing 
the two properties separately and fixing 
separate prices fer each, it is competent for 
person who can claim pre emption in respect, of 
both the properties to sue for pre-emption in 
respect of either of the properties. LACHMAN 
V. TULSI RAM, 2 A.L.J 199. 

(10) — Several vroperties sold in a single 
bargavi — Rule of pre-emptor having to take 
whole bargain, extent of application of —Co- 
sharer in well, whether and when entitled to 
claim pre-emption in land watered by well . — 
Where a person is owner of several distinct 
properties, of which one is subject to a right of 
pre-emption and be sells such properties in a 
single bargain to a person other than a pre- 
emptor, the latter is entitled, when the pre- 
emption exists and the claim is made under 
Act IV of 1872, to bring a suit to enforce his 
right in respect of the property subject to bis 
right alone, without suing to take over the 
whole bargain. The principle that the pre- 
emptor is bound to take the whole bargain, 
as settled by vendor, is a principle which may 
be admitted to the extent that the pre-emptor 
cannot omit to claim any portion of the 
property comprised in the bargain to which 
his right of pre-emption extends, but it cannot, 
consistently with the provisions of Act IV of 
1872, be held to oblige him to claim the whole 
of the property when his right of pre-emption 
extends over only a portion of such property. 
There is nothing in the provisions of Act IV of 
1872, which gives to a co-sbarer in a well, as 
such co-sharer, a right of pre-emption over land 
which, beiug the separate property of a co- 
sharer ill the well, is watered by the well But 
it may be that by custom, when a well is 
owned by several co-sharers, and land, being 
separate property of » co-sharer in the well 
and watered by the well, is sold, the right to 
acquire such land belongs to the co-sharers in 
prf»ference to all other persons, SaRDAR L.VLI# 
Singh V. Dewa Singh. 107 PR, 1882, F.B. 

(11 P.R. l'<74. 98 P.R. 1876, 106P R. 1880. B.) 

[R , 44 P.R. 1833, 64 P.R. 18o6.] 

(11)— Succfissitie purchases by same vendee — 
Second purchase made before institution of 
suit for pre-emption based on the first purchase. 

— Held that it is not open to a defendant, in 
a suit for pre-emption, to set up. as a defence 
to the suit, a second porobase of a share in the 
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same village, made subsequently to the pur- 
chase, upon which the suit is based, but prior 
to the institution of the suit. Nabihan Bibi 

V. Kaleshar Rai. A.W.N 1907, 110 = 4 A.L. 

J. 351, i24 A. 421, D.) [R., 31 A. 530, 6 

A.L.J. 699.] 

(l‘2l — Pre^eviDtiofi suit, property resold to ven- 
dor prior to— Pre-emption ciiim, failure of . — 
Where a suit for pre-emption was brought 
within limitation, but the vendees had resold 
the property to the original vendor before in- 
stitution of the pre-emption suit held, that 
the re-transfer is sufficient to defeat the claim 
of pre-emption. SHEO Charan Singu v. 
BHIKAD. 14 0.C. 136. (11 O.C. 290, 14 P,R. 

1879, 32 A. 340. 12 O.C. 229, 25 A. 125. R.) 

(13) — Suit by pre-emptor resulting in decree 
— Second suit by another pre-emptor claiming 
preferential right — Second pre-emptor not party 
to first sutf — Swif, whether maintainable . — 
A suit for pre-emption by one co sharer in a 
mahal was compromised and the property 
awarded to him by decree. Subsequently 
another pre-emptor, who was not a party to 
the first suit brought a suit for pre-emption 
in respect of the same property, on the ground 
of his preferential right to pre-empt : Ueld, 
that tbe second suit was mamtaiDablo, Mus.V- 
auT Nasiran Bibi v. Sheikh RAHiii Bux, 

9 Ind. Cas 661. (7 A. SC7, 3 A.L J. 794, A. 

W. N. 1906, 313, D.) 

(14) — Pre-emption — Lecree in favour of plain- 
tiff on payment of certain specified sum — 
Judgment-debtor liable to coHs — Stt-o(f . — In a 
pre-emption suit plaiutifi's suit was decreed on 
payment of Rs. 324-12. The decree provided 
that, if payment was made wicbiu a mouth, 
the plaintiff would get Rs. 9-il as costs from 
the judgment-debtor. The plaintifi paid Rs. 324 
within tbe time fixed. Held, that he was en- 
titled to set of! tbe balance of annas 12 against 
tbe costs payable to him. BECHA SINOH v. 
BHAMI Nath, 10 Ind. Gas. 454. (6 A. 351, 
28 A. 676. A.W.N. 1906, 198, 3 A.L.J. 804, F.) 

(15) — Pre-emption — Re-sale after imtitution 
of suit, effect of — Transfer of Property Act (iV 
of 1832), a. 52 — Transfer — Pendente lite. — The 
re-sale of property to the vendor after the in- 
stitution of a pre emption suit does not affect 

the suit. Kedar Nath v. Bankey Behari 
Lal. 11 Ind. Cas. 648. 130 A. 467, 5 A.L.J. 
477, A.W.N. 1908, 221, F.) 

Pre-emption decree — Money deposited 
by pre-emptor - Pre-emptor put in possession of 
property — Money recovered by a Magistrate in 
payment of fine due from vendee— Pre emption 
decree reversed on appeal— Vendee, whether en- 
titled to get back possession without depositing 
in Court the mojiey which had gone towards 
payment of /iw/ine.— The respondent obtained 
a decree for pre-emption against the appellant 
and another person on payment of Rs. 1,600. 
The money was paid into Court and the decree- 
holder took possession of the property, The 
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appellants, however, did not withdraw the 
money, as they had appealed against the decree. 
Their appeal wa.s successlul and the respond- 
ent’s suit was dismissed. While the appeal 
was pending, one of the appellants was convict- 
ed of a criminal ofiences and sentenced to pay 
a fine. Tbe Magi-trate having come to know 
that Rs. ],600 bnd been paid into Court and 
that the accused’s share in the property was 
one-half, applied to the Subordinate Judge for 
the payment of Rs. 800. The Subordinate 
Judge made over the money to Magistrate and 
tbe iMagistrate credited the money towards the 
fiue. On application by the appellants that 
they should be put into possession of the pro- 
perty, the Subordinate Judge ordered that they 
were not entitled to possession until the sum 
of Rs. eOO was deposited in Court. Held, that 
the appellants were emitled to take posscssicu 
of the property and their right to it could not 
be afiectea by tbe Subordinaie Judge’s order. 
Held, further that tbe Subordinate Judge was 
entirely wrong in paying the money to tbe 
Magistrate before the dispo.sal of the appellant’s 
appeal in the preemption case. IlAIDAR 
Husain v. Ghasiti Bibi, ll Ind. Cas. 227. 

{\1)- Pre-emption— Market-value . pneepaid 
much i7i excess of — Fabulous or excessive price 
'—Pre-emptor tnust pay the actual price paid— 
"Good faith, "meaning of — Oudh Laws Act 
tXVIII of 1876), s. l3— Ri;n;a6 Laws Act 
(XIl of 1878), s 16. — Where a person has 
purchased a property for a price much above 
the market-value, the pre-emptor must pay 
the price so paid before he can bo allowed to 
pre-empt. The fact that an excessive or a 
labulou s price has been paid will not enable 
the pre-emptor to acquire the property at the 
market-value, even chough such price may 
have been paid for the purpose of injuring or 
annoying tbe pre-emptor. JADU NaTH SINGH 
V. GangaBAKHSH SINOH, 9 led. Cas 58 
(75 B.R. 1901, 123 P.L.R. 1901, F.) 

Pre-emption — Fictitious price, evidence 
as to— Burden of proof as to price fixed in good 
faith— Opinion of witness as to market value 
of property— Evidence — Evidence Act $. 45. — 

In a suit for pre-emption only very slight 
evidence is required of the plaintiff to support 
his allegation, that the price entered in the 
sale-deed is not the true price, in order to shift 
the burden of proof on to the vendee. The 
opinion of a witness who is not examined as 
an expert within the meaning of s. 45, Evidence 
Act, as to the market value of the property in 
suit is not relevant upon the issue, whether 
the price entered in the sale-deed has not been 
fixed in good faith, DwARKA v. Ludar 
4 O.C. 247. lObs., C O.C. 327.] 

(19)— Price stated in sale-deed alleged to be 
fictitious— Burden of proof.— a plaintiff 
pre-emptor comes into Court, alleging that the 
price entered in the sale-deed is fictitious, it 
rests on him to give some prima facie evidence 
that this is tbe case. But comparatively slight 
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evidence is sufficient for such purpose ; and it 
will then be for the parties to the sale to show 
that the price alleged to have been paid was 
actually paid. ABDUL MAJID v. AMOLAK, 
A.W.N. 1907, 202 = 4 A.L.J. 531 = 29 A. 618. 
<5 A. 184, 9 A. 225, 9 A. 471, i2.; 28 A. 617, 
Not F.) 

(20) — Suit for—U. P. Act XVIII of 1876 
{Oudh haws Act) — Price actually paid to vendor 
sufficient evidence of fair market value of pro- 
perty sold— Market value may be treated as 
evidence in dealing with question of bad faith. 
— In a pre emption suit the plaintiff alleged 
that the consideration which actually passed 
was Rs. 110, although the vendor and the 
vendee hal fraudulently entered the sum of 
Rs. 200 in the deed of sale. The Court of first 
appeal found that Rs. 200 was not entered in 
good faith in the sale-deed, and that Rs. 110 
actually passed between vendor and vendee, 
and decreed pre-emption on payment of 
rupees 110 holding the actual price to be 
sufficient evidence of the market-value where- 
upon the vendees appealed on the ground that 
the fair market value of the property exceeded 
rupees 110 and that pre-emption should be 
decreed on payment of the fair market value : — 
Held, that the sum actually paid to the vendor 
was under the circum-itances some evidence 
and in the absence of other facts sufficient evi- 
dence of the fair market-value of the property 
sold, and the pre emptor could not be asked to 
pay any further sum '.—Held, that the market- 
value of the property in a pre-emption suit 
may be ascertained and treated as evidence in 
dealing with the question of bad fath. MUKTA 
Parshad V. sheo Manual, i O.C. 227. 
(Sol. Case No. Explained.) 

(21) — Pre-emption, Suit for-Market value, 
burden of proof of -Decree in absence of proof of 
market valite . — In a suit for pre-emption the 
plaintiffs alleged in their plaint that the price 
entered in the s-ile-deed was not fixed in good 
faith and that the market-value was a certain 
sum which was less than the alleged price. 
Neither they nor the defendants gave any 
evidence of the market-value of the property. 
The lower Courts accepted the market value 
given in the plaint and decreed the claim. 
Held, that the burden of proof of the market- 
value lay in the first instance upon the plain- 
tiffs, that if they failed lo discharge it and the 
defendants produced no evidence upon which 
the Court could ascertain the true market 
value, the plaintiffs could only obtain a decree 
for pre-emption upon payment of the sum, if 
any, admitted by the defendants to be the mar- 
ket-value or, failing that, the sum mentioned 
in the deed, but that they could not in any 
case be compelled to pay more than the lattsr 
sum. HUBDAR SINGH V. NANKOO, 6 O.C. 
327. 

(22) — Pre-emption— Price of property sold — 
Fraudulent overstatement — Successful ^e- 
emptor, bringing fraud to light — Suit against 
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by vendor's represeniatives—Not bound by fraud 
— Doctrine of particeps criminis — Applicability 
of. — A and B sold certain land to S, father of 
the defendants 2 to 4. for an alleged considera- 
tion of Rs. 4,000. C, a collateral of B, institu- 
ted a suit for pre-emption of the said land. In 
this suit the Court found that the price stated 
in the sale-deed was not fixed in good faith, 
that the sale price was really Rs. 3,000, and 
that the market-value of the property sold was 
only Rs. 3,240. C paid that amount, obtained 
possession of the property and sold it to D. 8 
and G, the sons of B (one of the original 
vendors who died meanwhile) instituted the 
present suit agair>st D, to recover property sold 
to D, on the ground that the sale by their 
father was neither for necessity nor for conside- 
ration, and the descendants of A also sued for 
a declaration that the sale by A would not 
affect their reversionary rights. Both suits 
were tried together, and the lower appellate 
Court held that C, the pre-emptor, stood in the 
shoes of the original vendee and must accept 
that the sale was put down at Rs. 4,000 and, 
haying found that only Rs. 3,000. was actually 
paid, decreed for possession and declaration 
respectively on payment of Bs. 3.000 by both 
of them together. Held, that, although, in 
many respects, a pre-emptor who obtains a 
decree becomes identified in interest with the 
original vendee, it would be contrary to all 
notions of equity and justice and repugnant to 
common sense to bold that the pre-emptor was 
bound, in ciroumstances, such as those found 
in this case, as particeps criminis with the 
vendee, in the fraud which it has been his 
object to bring to light, and that C was there- 
fore not debarred from urging that the sale 
which in this case was ostensibly for Rs. 4,000, 
was in fact merely for Rs. 3,000. (8 P R. 

1908, 27 KR. 1909. 127 P.L.R. 1906. R ) 
Where a sum of Rs. 3,000 was actually paid to 
the vendors and that sum fairly represents the 
real value of the land, the Court will not 
convert the sale into a mere mortgage. DaN 
Singh v. Phangan Singh, 83 P.R. 1911 = 13 
lad. Cas. 796. (8 P.R. 1908, R.) 

(23)-— Pre-emption — Limitation Act (TX of 
1908), s. 18 — Fraud. — S. 18 of the Limitation 
Act (19081 does not apply where there is no 
indication of any active or intentional con- 
cealment. More omission on the part of a 
vendor to give notice of sale to a pre-emptor 
does not amount to fraud within the nseaning 
of s. 18. It must be shown not merelv that 
the sale was not proclaimed but that it was 
fraudulently concealed. There is no law re- 
quiring two attesting witnesses to a sale deed, 
nor is it usual to register deeds of which regis- 
tration is not compulsory. Therefore the mere 
fact that a sale-deed had only one attesting 
witness or that a deed not compulsorily regis- 
trable was not registered does not imply 
concealment within the meaning of the said 

s. 18. Kara Ram v. Muhammad ali. ISO 

P.W.R. 1911. 
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(24) — Notice, omission of — Act XV of 1877, 
(s. 18, Limitation Actt — Fraud — Equity of 
redemption, physical possession of— Act X V of 
1877, sch. II, art. lO {Limitation Act) — General 
allegations of fraud. — mortgaged to the 
plaintifi one plot of land with possession and 
on the 17th May 1884 sold that plot to defend- 
ant (vendee;. The sale-deed contained no 
mention of the previous mortgage. In July 
181:^5, the defendant deposited the mortgage 
money in Court, and issued a notice on the 
pUiutiS demanding redemption. In January 
18(;6 the plaintifi sued for pre-emption on the 
allegation that the sale took place without the 
vendor issuing any notice to him, and that ha 
has first learnt of the sale on the I9th July 
1885. The Court of first instance dismissed 
the claim as barred by limitation. The lower 
appellate Court considered that the property 
was capable of physical possession, ana decreed 
the claim. Held, that an omission by the 
vendor to issue a notice without any intention 
to keep the pre-einptor from the knowledge of 
his right will avail the pro emptor under 
s. 18, Act XV of 1877 llndian Limitation Act;, 
but that such an omission with the intention 
of keeping the pre-emptor from a knowledge of 
bis right, will avail the pre emptor under the 
said section us against the vendor and also 
against the vendee ; if the latter has been acces- 
sory to the fraud or claims otherwise than in 
good faith and for valuable consideration. Held 
further, that an equity of redemption does not 
admit of physical possession within the mean- 
ing of an. 10, sch. II of the Limitation 
Act. Held further, that when no specific alle- 
gations of fraud were set out in the plaint, the 
plaintiff could not succeed on general allega- 
tions. MUNNA LAL V. AUSEUt LAL, 1 O.C. 
262. 

{2b)— Fraudulent transfer by vendee's hus- 
band — FlaxntifJ defrauded by the transfer — 
Vendee's husOand estopped from denying the 
truth of thee transfer — Estoppel. — In a i^uit for 
pre-emption against vendor and vendee the 
vendor did not put in an appearance, and the 
vendee disclaimed all interest in the property 
pleading that in 1881 her husband in order to 
defraud his creditors executed a fictitious deed 
of sale of the property in favour of fho vendor 
who again in 1893 executed a fictitious deed in 
her name, hot husband being owner and iu pcs- 
seasion throughout. The vendee’s husband was 
made a defendant and made the same defence. 
It was found that the plaintiff’s father now 
represented by the plaintiff was one of those 
actually defrauded by the fraudulent transfer 
made by the vendee’s husband, field, that 
the vendee's husband was estopped from deny- 
ing the truth of the transfer, and that the 
vendor’s sale-deed in favour of the vendee con- 
veyed • title to hot which gave rise to a claim 
for pre-emption on the part of bis co-sharers. 
FarHUT-UN-NISA V, EJAZ ALI, 1 O.C. 188. 

(26) —Execution — Conditional decree. — Whore, 
in suit to enforce a right of- pre-emption, the 
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decree directs that on the deposit of purchase- 
money within one month from the date on 
which the decree becomes final, the decree- 
holder (plaintiff) should obtain possession of the 
property in suit, and that, if the decree-holder 
tailed to make such deposit, within such period, 
the decree should become null and void, the 
decree becomes final, in the event of the appeal 
by the defendant being withdrawn, on the date 
on which it is withdrawn and struck off. and 
not after the expiry of 90 days and one month 
from the date cf such withdrawal, on the sup- 
position that the respondent may have grounds 
for appealing to the High Court, and that the 
decree could become final only after such appeal 
time has expired ; for any grounds of appeal bo 
may have, must relate to matters (such as cost 
in first appeal) other than those which had 
become final by the withdrawal of the appeal, 
and therefore cannot aficct such matters. 
Narain V. Lachman Singh, 3 A. 135. 

(27) — Contract of sale — Vendor's interest in 
the properly sold — Interest ceasing to exist by 
Government Besolution — Vendee cannot sue ven- 
dor for breach — Pre-emption — Personal right — 
Tronsfei of — Transfer of Property Act (IV of 
1882), s. C—Sale of teak and llack-ivood trees — 
Contract. — The defendant, the occupant of cer- 
tain Survey Nos. agreed to sell to the plaintiff, 
on the 21st July 1901, stumps of teak and black- 
wood trees in his Survey Numbers at the rate 
of Rs. 6 per 100 stumps. At the dale of the 
sale, the defeudant bad, by virtue of a Govern- 
ment Resn , dated 27th September 1897, a 
nrivilego of pre-emption in those stumps. 
Later on. on the 11th May, 1905, Government 
abolished the pre-emption, and directed that 
in its stead 20 per cent, of the net proceeds of 
the sale by the Forest Department of the trees 
should be paid to the occupant, which percen- 
tage was a gift from Government and subject 
to DO tribunal. The plaintifl sued to recover 
from the defendant the 20 per cent, which ho 
received Irom Government in respect of the 
trees on his Survey Numbers: Held, that the 
plaintiff was not entitled to succeed ; for what 
he was claiming was a gift or bonus from Gov- 
ernment to the defendant, which gift or bonus 
was not and could not have been in the con- 
templation of the parties when the contract 
was entered into and which by itself was not 
transferable. The right of pre-emption is a 
purely personal right which cannot be trans- 
ferred to any one except the owner of the pro- 
perty affected thereby. JASUDIN AMBIR 
SAHEBFaKI V. SAKHARAM GANESH 8HRO- 
TRI, 13 Boib. L.R. 1042 = 36 B 139 = 12 Ind. 
Gas. 693. 

(28) — Suif for — Cancellation of sale deed — 
Inconsistent reliefs.— Tho plaintiff sued the 
defendants (vendor and vendee) for cancellation 
of a deed of sale executed by the former in fa- 
vour of the latter and in the alternative for pre- 
emption of the property included in the deed. 
The plaintiffs alleged that they were joint with 
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the vendor and that the latter could not law- 
fully sell his undivided share of the propertv. 
The question of jointness was found against 
plaintiffs and the claim for cancellation of the 
deed was dismissed. On the question whether 
plamcifls were entitled to a decree for pre-emp- 

tion. that the two reliefs prayed for by 

the plaintiSs were inconsistent with each other, 
and chat under the circumstances the plaintiffs 

^ pre-emption. 

Durga Pershad V. mendi Lag, l o.c 174. 

— Pre-emption-Property sold not in pos- 
^f ^^ndor-Oudh Laws Act (XVIII 0 / 
1876) Chap. 11. -Where property was sold 
which was not in the possession of the vendor 
at the time of sale and he had only a doubtful 
eight to recover it. held, that the sale of such 
a right could not be the subject of a suit for 
pre-emption under Chap. II. of the Oudh Laws 
-SUKHNANDAN v. PARSHADI. 11 Ind. 

49^17' P.; 21 C. 


(30)— Ac^iiisifion of footing in a village by 
vendee by acceptajice of gift of sbamilat— Gi/f 
Whether incomplete without delivery of vosses- 
ston^SuU for pre-emption.— The defendant- 
vendee pleaded that he had acquired a footing 
in the village by virtue of a gift of a share in a 
shamilat from a proprietor and as such his 
rights were equal to those of the plaintiff pre- 
emptor. The latter maintained that the gift 
\^^s a trick to defeat the pre-emptor and that 
the same was invalid for want of delivery of 
possession. Held, lU that the gift relied ou by 
defendant gave him rights equal to those of the 
plaintifl ; and that there was nothing illegal or 
fraudulent in the defendant’s having accepted 
a gift, even if such acceptance was with the 
avowed object of obtaining a footing in the 
village and (2) that the gift was valid, even 
without delivery of possession, because the 
donor had done, all he could to complete the 
gift and had supported the donee, because the 
subjecc-micter of the gift in this particular case 
was incaoable of physical possession and also 
because the question of the incompleteness of 
the gift was one that cropped up not between 
the donor and the donee but between the latter 
and a third person. Partab Singh v. FATTa 
4S P.R.-; 1906 = 120 P.L R. 1906. (45 PR 
1901. D.; 21 P L.R. 1901, 28 B. 31, 11 C. 121, 

ee P.R. 1910 ; Rel. on, 91 P.R. 

i^^)~‘Pre-emption-- Sale of a pre-emptional 
<^cree—No cause of action for a fresh suit— 
Parties Vendor not a necessary party — Abate- 
ment of appeal— Representative of vendor not 
brought on record, no ground for.— Held, that 
the sale by the decree-holder of a pre-emptional 
decree previously to his paying the decretal 
amount in Court does not give a cause of action 
for a suit of pre-emption, because the decree- 
imlder sells nob the property itself but merely 
we decree or bis right to obtain the property 
oy compliance with the oonditiona of the decree. 


Pre-emption — continued. 

1. — General —continued. 

An appeal by the pre-emptor against a decree 
dwmissing his suit for pre-emption does not 
abate by reason of representatives of the vendor 
oot being placed upon record after his death, 
as the vendor is not a necessary party to the 
suit. LaSHKARI MAL V. ISHAR SiNGH, 134 
1902 = 94 P.R. 1902. [R.. 91 P.R. 

1909; Cited, 133 PR. 1907 = 84 P.W.R. 1907 
= 88 P.L.R. 1903.1 


(32) Suit for — Pre-emptor joining with 
himself as co-plaintiff one having no right of 
pre-emption — Joinder of parties-Civ. Pro. 
Code, ss. 26 and 31. — A, who was entitled to a 
right of pre-emption, sued tc enforce that right 
joining with himself as co-pUintiff K who had 
no such right. Held, that A did nob thereby 
forfeit his right, bub could maintain this suit. 
ABDULLA V. VVahID-UN-NISSA, 1 O.C. 308, (83 
P.R. 1893,94 P.R. 1895, Select case, No. 122, 
Dissented from). [Diss., 6 O.C. 266 \ R.,1 O.C. 

J 

(33) Civ. Pro. Code, s. 424 — Notice to public 
officer Vendor not necessary parly in pre- 
emption suit— Dismissal of pre-empUon suit for 
non-joinder of vendor — Objection as to want of 
noftce under s 424, to betakenonly by Secretary 
of State — Money supplied for htigaiionin a pre- 
emption suit 6^ f^ird person — Cost of improve- 
ment Cost of stamp paper required for sale- 
deed Usufructuary mortgagee cannot plead his 
mortgage as a shield vihen he himself is pur- 
chaser— Charge, keeping alive of . — The Deputy 
Commissioner, as Manager, Court of Wards, 
sold to the defendant certain villages one of 
which was previously held by him under a 
usufructuary mortgage, the amount of which 
was deducted from the sale-price. The plaintiff 
as under-proprietor claimed pre-emption. The 
defence was that the suit for pre-emption was 
not maintainable, because no notice under s. 424 
had been given to the Deputy Commisswuer, 
that the suit had been instituted with funds 
provided by a third man, the plaintiff being 
merely a nominal plaintiff acting on his behalf. 
The Deputy Commissioner raised no objection 
for want of notice under s. 424, Civ. Pro. 
Code. Thedefendantalsoolaimed, in case plain- 
tiff was allowed to pre-empt, certain amounts 
which be had spent in raising an embankment 
and improving the property and in purchasing 
the stamp paper for the sale-deed. He also con- 
tended that the plaintiff should not be allowed to 
get possession of the village previously held by 
the defendant under the usufructuary mortgage. 
Held, that the suit against the Deputy Com- 
missioner was bad for want of notice under 

s. 424, Civ. Pro. Code, and should have 
been consequently dismissed as against him. 

But the suit was not liable to be dismissed as 
against the vendee, inasmuch as. under the 
circumstances, the vendor was not a necessary 
party. (26 A. 187, 3 A. 20, 25C. Q39, 9 O.C. 

275, 26 A. 649. 6 A. 57, A.W.N. 1903. 989. 80 
P.R. 1888. 134 P.R. 1889, R.) Held, also that 
the objection as the sufficiency of a notice 
under s. 424, Civ. Pro. Code, oould only be 
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^re-empr/oi7— continued. 

1. — General — continued. 

taken by the Secretary of State, for whose bene- 
fit the notice was intended. (1 C L.H 542, F.) 
Held further, that the suit was not liable to 
dismissal, simply because it was carried on 
with money supplied by a third person. Held, 
also, that the pre-emptor was not liable to pay 
the cost of improvements or of the stamp for 
the sale-deed. The only thing, which the pre- 
emptor could be ordered to pay, was the sale- 
price. Held, lastly, that tue defendant, as pur- 
chaser of the equity of redemption, could not, 
in the absence of a special contract to the con- 
trary set up his own previous mortgage as still 
subsisting. BINDESHUUI SINGH v. PANDIT 
BaLRAJ SaHAI. 10 O.C, 49. iR., 13 0.0. 241.] 

(34) — Pre-emption^Suit to enforce right of 

pre-emjjtxon — Parties — Vendor not a necessary 
party- — Held, that in a suit for pre-emption 
the vendor is not a nece««ary party. LOK 
Singh v. Balwan Singh, A.W.N. 1903, 
289. (6 A. 57, F.) 

(35) — Vendee's representatives — Xecesserry 
parties — LimUation Acl. s. 22— Dismissal . — 
All the representatives of a deceased vendee 
and all persons in possession of his estate are 
necessary parties to the suit for pre-emption. 
Where even one representative is impleaded 
after time and the suit is barred as against 
him, it mu'tt be dismissed «s against all. 
SALAHU v. KAMMUN, 441 P,R. 1839. 

(36) — Pre-emption — Mortgage by vendee after 
sale — Pre-emptor not bound by mortgage ^Par- 
lies — Mortgagee not a necessary party in a pre- 
emotion suit— Mortgagee bound oy iecree against 
vendee- — Held, ihai a pre-emptor is not bound 
to pay auyihmg mote thiu one amount which 
is 6xud in a pie-emption decree as the price at 
which the sale took place. A pre emptor is not 
bound by a mortg»ge effected oy the original 
vendee after the w^lu. The mortgagee in such 
case must look to hiH mortgagor alone. Held, 
also, thit sucD a mortgagee is not a necessary 
party in a suit for pre-emption. As ho bolds 
Iho property under the vendee ho ia bound by 
a decree for pre-emption passed against the 
vendee. DEO Ra.I v. GOVINI) l\VRSHAD. 55 
P W R. 1912 = 91 P.L R. 1912 = 13 Ind. Gas. 
647. {03 P.R. 1902, F.) 

{3T)— Property sold subject to mortgage-Re- 
demption of mortgage by vendee-^ Pre-emptor 
cannot claim to pre-empt equity of redemption 
only.— Where property subject to a mortgage 
has been sold and tbe vendee has redeemed tne 
mortgage before the instiiuuon of a suit for pre- 
emptioo, tbe pre-emptor cannot claim to pre- 
empt only the equity of redemption. He must 
pay the whole amount of the puichase money 
including tbe mortgage-money paid by the 
vendee, before he can be allowtd to pre-empt 
the property. SHAHBAZKHAN V. PAZAL DIN, 
74 P.W.R 1912 = 43 P.R. 1912 = 13 Ind. Gas. 
430 =97 P.L.R. 1912. (93 P.R. 1902. D.) 

(38)— Pre-emption, Suit for— Deposit of money 
in Court — Mortgage by pre-emptor in favour of 


' Pre-emption — continued. 

1. — General — continued. 

vendee as security for paymexit of money . — In a 
suit for pre-emption the appellant obtained a 
decree for possession of certp.in property on con- 
dition that, within one month from the date of 
the decree, he deposited Rs. 825, and, on his 
failure to do so, it was ordered that bis suit 
should stand dismissed, i^c. The -appellant paid 
no money into Court but bo executed in favour 
of the vendee defendant a mortgage of the pro- 
perty as security for the payment of tbe Rs. 824 
and tbe vendee notified tu the Court that be bad 
received the amount m that way. Held, that 
there was no order in the decree that the mouey 
on being deposited would l.e piy.ible to the ven- 
dee. The condition was that ihe Rs. 825 should 
be deposited in Court aud as uo part of it was so 
deposited the appeHant’s suit was properly dis- 
missed. lalta Singh v. umrao Singh, 5 
0.G.116. [/e.. 8 O.C. 57. j 

(39) — Expiry of year of grace without payment 

of mortgage money, before PunjaO Alienation 
of Land Act came into force - Mortgage by condi- 
tional sale — Extinguishment of mortgage. — The 
subject of suit was a mortgage v.'iih a clause 
by way of conditional sale from a member of 
an agricultural tribe. Tbe year of grace after 
notice of foreclosure had expired before the 
Punjab Land Alienation Act of 1900 came into 
force. Held s. 9 (3) of the Punjab Alienation of 
Land Act did not apply, the years of grace 
having expired before toe introduction of that 
Act. Held, also that where a notice of foreclo- 
sure has been properly issued and served and 
all necessary rules are complied with <and the 
money duo on the mortgage is not paid within 
the year of grace, the title of the mortgagor 
becomes extinct at the expiry of the year of 
grace, and there is no longer any mortgage 
subsisting even though no suit for possession or 
declaration is brought. NAHTU Lad v. JafER, 
20 P.R. 1903 = 77 P.L R. 1905. (26 P R 1902. 
47 P.R. 1902. 38 P.R. 1904, 103 P.R. 1901. 
F.B., Cited (t F.; [/?.. 20 P.R. 1905. Note, 

10 P.R. 1907.] See also Mahteb JIal v. 
Jeimal, 20 P.R. 1905. Note. 

(40) — Pre-emption, law of — Consideration — 
Mortgage by condilinnnl sale. — Laio of pre- 
emption discussed.— The law of pre-emption 
does not admit of the breaking up of the bar- 
gain of sale (6 A. 423, R.) Whore pre-emption 
was ciaimed in respeci of a mortgage by condi- 
tional sale, with reference to which foreclosure 
proceedings had been taken, a suit for possession 
had been instituted by the mortgagee and had 
ended in a compromise whereby half the pro- 
perty was released by the mortgagee and the 
other half was foreclosed for a pi ice mentioned 
in tbe compromise, and the pre emptive suit 
related to such latter half, held that the price 
payable by the pre-emptor was the amount 
mentioned in the compromise. JAOAT SINGH 
V. RAM BaKSH, A.W.N. 1887, 233. [Rel. on, 

11 A. 164.) 

( 41 ) — Foreclosure of mortgage — Mortgagee, 
amount to be paid to—Oudh Laws Act, s. 12— 
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Pre - emp//ofj— continued. 

1 . — General— conimu^d, 1 

• Physical Possession '—Limitation Act, sch. II 
arts. 10 and 1-iO.— The defendant, who held a 
mortgage of certaiu properties under two deeds 
obtained usufructuary possession in November 
18'<0. The mortgage executed a deed of further 
ch-trge in his favour. Subsequently the de- 
feudaut obtained decrees for foreclosure in 
respect of the three deeds. In March iy92 he 
obtained pos-ession iu exemt.on in respect of 
two deeds, and m November 1894 in respect of 
one deed. Iu April 1897 the plaintiff sued him 
lor preemption. Beta, that the suit fell not 
within art. 10 out within art. 120, sch. ii of the 
^muation Act, and was not barred by time, 
rhysical possession,' contemplated by art. 10 
sch. ii of Act XV of 1877, is visible and tangi- 
ble possession, and not merely such possession 
as lue nature of the subject of sale allows. 
Under the provisions of s. 12, Oudh Laws Act 
the mortgagee is entitled to be paid by the 
pro-empeor the costs properly incurred by 
him m obtaining a decree for foreclosure of the 
mortgage. Held, therefore, that the defendant 
was entitled to be paid the costs incurred by 
mm 10 obtaining foreclosure decrees which were 

those decrees. Raja RaghuraJ 
184 ^^ ^ Raghunath Singh, 3 o.c. 


(42) Suits by tiao co-sharers with equal rights 
--Decree Jor a moiety tn respect of each— 
Juilice, equity and good conscience, appl'ica- 
bility of rules oj vi absence of statutory enacD 
ment.-Where during the pendency of suit by 
one of two co-sharers, haviog equal rights of 
pre-emption, but before decree, the other co- 
sharer also brings a suit for pre-emption in 
respectof the same property, the Court should 
pass a decree for a moiety of the property in 
favour of each of the co-sharers in accordince 
with equity, justice aud good conscience, the 
rules whereof are applicable in the absence of 
any statutory enactment. SaLIG Kam v Kali 
SHaNKER. A.W.N. 1905, 60 = 2 A.L.J. 690 = 27 
A. 465. (7 A. 720. P.; A.W.N. 1886, 56. D.) 


(43)— Safe to a stranger with the concurrence 
of a co-sharer--Purchase by the co^sharer con- 
cutting-- Revesting-SuH for pre emptton main- 
tainabiUty of.— The object of pre-emption is to 
keep strangers out of the co-parcenary body of a 
village, and to maintain the unity of the co- 
parcenary body. If, before pre-emption pto- 
ceodmgs are instituted, the property has found 
its way into the hands of co-sharers, there is 
no reason for allowing pre-emption, which is. 
by the way, a very weak right. Where certain 
property was sold to a stranger, with the con- 
currence of two of the co-sharers, but, before the 
suit for pre-emption was instituted, they agai i 
purchased it, held that Che suit could not be 
maintained. The fact, that the co-sharer 
concurring could not maintain a euit for pre- 
emption, does not preclude nim from purchasing 
and setting up a revesting of the property in 
xnmself. LIakat HUSAIN v. Rashid-uD- 


P/e- empf/on— continued. 

General — continued, 

1906,313=29 A. 

(44» - Ow^r of plots of land in abadi, whe- 
ther a Co-sharer— Co-sharership, lest of— Lia- 
bility to be sold up for arrears ofrevenue— 
Righc top>e.emptasa member of village, com- 
muTiity—Sale to a stranger without specification 
! shares. — Beld tbnt, where a person is ihe 
owner of plots of land in the inhabited area of 
a village, he is t j be deemed, for the purposes of 
pre-emption, a co sharer in the village ; as the 
test ofco-sharer>^hip is whether the land held by 
him would be liable to be sold in case of a sale 
of arrears of Government revenue (10 O.C. 86. 

’,5*'’ A 246, 

ot If .) Held^ further^ that such a person could 
in any case be allowed to pre-empt as a member 
ot the village-community. (7 O.C. 19. R.) 
tUld, also that, where in a purchase a co- 
sharer associates with himself a stranger and 
there IS no specification of the shares acquired 
y each of them, the co-sbarer loses bis pre- 
ferential right to purchase and tbe whole pro- 
perty sold is liable to pre-emption. AULA 

^ Musammat Zainab-un-nissa, 

10 o.c. 225. (7 O.C. 22, F.) [R., 11 O.C. 290.] 


(45)— Sutf for—Oudh Laws Act, 1876, s. 9, 
els, (2i and (3)— Revenue free Land, suit for pre- 
emption, with respect fo— Nazul or Government 
land held revenue free, whether constitutes a 
mahnl with the rest of the village— Co-sharer, 
test of being a— Village-community, member of , 
claim decreed as— Estoppel, elements necessary 
to oe proved iu order to constitute.— Tho res- 
poodent brought a suit for pre-emption with 
respect to 25 aud odd bigbas of revenue free 
land situate in mauza C, The land formed part 
of an area of 1*26 and odd bighas recorded at 
the first bettlement as Nazul or Government 
laud, for which no revenue was payable, and 
which had been sold by tbe Government to a 
private individual. After various transfers the 
appellant “ Bank purchased ihe land at an 
auction sale held in execution of its own decree, 
and subsequently sold it to the appellant 8 
without giving the respondent, a sharer in the 
village, notice in tbe manner prescribed by 
8. lO of tbe Oudh Laws Act. The respondent 
claimed to pre-empt both as a sharer in the 
villnge and as a member of the village-commu- 
nity under second and third clauses of s. 9 of 
the Oudh Laws Aut. The defence was that tbe 
respondent was not entitled to pre-empt the 
property either under the second or under the 
third clause of s. 9, and that be was estopped 
from making the claim as he had refused to 
purebana the property when it was offered to 
him by the Bank. Held, that, as tbe land in suit 
was not in any way responsible for the revenue 
assessed upon the village, tbe respondent 
and the Bank were not co-sharers of the same 
mahal, and, therefore, the respondent could 
not claim to pre-empt the property under the 
second clause of s. 9 of the Oudh l^ws Act, but- 
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Pre-emption — continued, 

“1. — General ^continued. 

that the respondent could pre-empt the property 
as a member ot cne village-community under 
the third clause of s. 9 and that it was not 
necessary tnat tne vendor should be a member 
of lUo village-community. Held also, after 
reviewing the evidence, that no case for es- 
toppel bad been mane out. BANK OF UpI’ER 
India v. Munshi alupi Prasad, lO 0 C 257. 
(6 O.C. 395, H.f 

(46* — Grove-holder —Owner of land on which a 
grove stands, a co-sharer — Government revenue, 
non~f..ayynenl of — Co-sharer, meaning of — Oudh 
Laws Act, s, 9. — Held, that tbe owner of a 
plot of land in the village, on which there 
stands a grove, for which no Government 
revenue is paid, is a co-sharer, lor the purposes 
of pre-emptiou, within the meaning ol the 
Oudh Laws Act, Kam Kishun v. Nadir 
HU tiElN, 10 O.C. 86. (7 O.C. 2bl. R.-, -AH A. 

24b, Viss.) idppr., 10 0.0. li., 11 O.C. 
290.J 

(47) — Pre-emption— Owner of grove land un- 
assessed lo Government revenue, whether a co- 
s/tarer, —The owner of a grove laud unassessed 
to Govetumenc revenue is not a co-snarer and 
has got no right of pre-emption, although the 
grove land appeared in the village kiiewat in a 
khata of its own. aiilR SING v. AKIiAR. 11 
lud. Cas. 21. iA.W.i.N. 1905, 264, 2 A.L.J. 
788. ‘iS A. 124, /?. ; A.VV.N. 1905, 219. 2 
A.L.J. 612, D.i 

(48) —Zetnindari and grove-Orove not appurte- 
nant — 6'eparafe Court-fee riot pata — Dismissal 
of suit in respect oj grove only. — Plaintiff 
brought a suit for pre-emption of a zemindari 
share and a grove, which was said to be appur- 
tenant thereto, and paid Court-fee on five 
times the Government revenue on the zemin- 
dari share. The Courts below found that tbe 
grove was not appurtenant to the zemindari 
and dismissed the suit as insuhicicntly scamp- 
ed, no Court-fee having been paid on the grove. 
Held, that the suit should not have been dis- 
missed in lolo, but only in respect of the grove, 
if it was found that it did not appertain to 
the zemindari. ROHAN SINGH v. BHAU LAL. 
4 A L.J. 403 = A.W.N. 1007, 163. 

(49) — Pre-emviion— Limitation— Oral sale — 
Subsequent um cgisiered and regi^ltirad sale deeds 
— Oral evidence to prove unregistered deed — 
Oral^evidence to contradict document — Indian 
Evidence Act, J872, ss. 91, 92. — The paiutifl’s 
claim for pre-emption was dismissed by the 
Divisional Court, us btrred by limitation. It 
was found that previous to the registered sale 
deed in 1895, oral sale of the laud in dispute 
had been effected in 1892, and the defendants 
haj been in possession ever since. A sale deed 
was also executed on the 22Qd July 1893 but it 
was not registered. Held, that tbe right of pre- 
emption accrues as soon as a sate is complete, 
whether a deed is executed or not ; and the suit 
was not barred. Held, further, that though 
the unregistered sale-deed was inadmissible in 

C. VII— 110 


Pre-emption — continued. 

1 . — General — continued, 

evidence, the fact of the sale, though not the 
terms, could bo proved aliunde, under s. 91. ex- 
plauaiion 3, Evidence Acr, i872. The sale deed 
rt-cited that the transfer was made m pursuance 
of a previous coutraci of sale ; held, ibac it was 
compeicijt for the defendants to show that tbe 
recital was wrong. Mutsaddi v. DhanI 
Ram, P.L.R. 1900. p. 203. 

{bO)— Pre-emption— Mortgage or sale— Evi- 
dence Act (1 of 1872), ss. 92 and 99— 
Evidence fo contradict the terms of a document. 
— A pre-emptor is not precluded by s. 92 
of the Evidence Act from showing that an os- 
tensible mortgage was in reality a sale. Held 
that trausactions where the form of a mortgage 
appears to have been adopted with the object 
of evading a pre emption claim, must be looked 
with gre.U suspicion. KHOIDAD KH.AN v. 
Nasar Khan, 127 P.L.R. 1902. 

(51) — iS>wit for— Notice, inadmissibility of 
oral evidence o!—U.P Act XWlll of IQIG, s. 10 
{Ouah Laws Act)— Oral offer of sale^Waiver. 
— lu a suit for pro-empiiou tbe defendant 
pleaded that the piaiutili was given verbal 
notice of the sale uf the property ui suit, but 
she refused lo purchase it. Held, that mere 
omission or refusal to accept an oral oflei: of 
sale uoes not, of itself and without some posi- 
live act of the pre-emptoc by way of discharg- 
ing the vendor, constitute a waiver of tbe right 
of pre-emption, or dispense with performance 
of the obligation to serve a written notice. Held 
further, that oral evidence of notice prescribed 
in s. 10, Act XVIII of 1876, is inadmis- 
sible. Tne dootnoc oi notice discussed. 
Maryam Begam v. Tika, 1 0. C. 254. 
(Select C-tse No. 305 considered.) {R , 5 
O.C. 395. J 

(bA)— Pre-emption, suit for — Contract of sale 
of property, existence of — Mortgage-deed with 
stringent terms no evidence of a transaction of 
sale- — Wha t a plamtiCf in a pre-emption suit 
bus to make out is that there is in existence a 
contract for sale of property by virtue of which 
a third person, whoso right to acquire tbe pro- 
perty is inferior to that of the plaintiQ. has 
obtained a right to acquire. (9 O C. 169, R.) 
Where the plaintiO sued to enforce bis right 
of pte-cmpiioD, alleging that the transaction 
carried on between the defendants was in real- 
ity a sale and that the deed in question bad 
been drawn up fraudulently in the form of a 
mortgage in order to conceal tbe real nature of 
the dealings between the parties and thereby to 
defeat the plaintitl’s right of pre emption, held, 
that, in the absence of all evidence explaining 
ihe nature of the transaction, a Court is not 
justified in finding that tbe mortgage-deed 
furnished evidence of a transaction of sale, 
merely because its terms were so stringent, as 
to make it highly improbable that redemption 
would ever take place. BADRI SiNOH v 

Chandika Singh, 15 O.c. i = i4 Ind. Caa. 8 
(3 O.C. 213, 145 P.R. 1906, 45 P.R. 1896. 

R.) 
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1. — General — continued. 

{o^)—Pre-empiion~Construction of document 
— Question of law~Value at the time of sale. - 
Held, that ia a sail for pre-emption tbe Court 
is competent to enquire and find the true 
nature of the document, subject of the suit, and 
the cou'^tructioQ of the document is a mixed 
question of law and fact. Held, further, that 
where the market value of the property has in- 
creased since the date of sale, the pre emptor is 
not bound to pay the enhanced value if it was 
not due to any improvements effected by the 
venuee. YuSAFv. LEKH RAM, P.L R. 1900. 
p. 462. 

{oi)~Pre-empiion— ^i"aiib-ul-arz—27iUrpre- 
iation of document — Cust07)i or contract.— la a 
suit for pre-emption, the wajib-uUarz of 1863 
provided that no case of transfer by mortgage 
had taken place in the village, but that in 

future every proprietor would be competent to 

transfer his sharo either in whole or in part by 
way of sale or mortgage, and this w^s followed 
by ihe clause “ aujafe/t dusre he intekal kar 
saktahai." No evidence was produced other 
than the wajxb-ul arz ; Held, that the entry 
was a record of contract and not of custom. 

Hardwaki Mal V. baldeo Sahai, 8 A.L.J. 
632. (7 A L.J. 1040. D.; 37 X.A. 191, R.) 

{bb)—Parlitionof village, effect of— Custom not 
Liable to modification. — A custom must not be 
merely ancient, but it must be continued, unin- 
terrupted, uniform, certain and definite. A 
custom 18 not capable of an abrupt, automatic 
change and is not liable to modification by the 
fact of tbe partition of the village. A village, tbe 
wajib'Ul-arz of which gave a right of pre-emp- 
tion to the co-sharers ot the village over stran- 
gers, was divided into three mahals and no 
new wajib-ul’arz was prepared for any mabal. 
The co-sharer in one of toe mahals, purchased 
a share in the other mabal, in which plaintiff 
was a co-sharer ; held that the plaintifi had no 
right of pre-emption, by partition, the custom 
had either ceased to exist or still prevailed. In 
both cases, the plaintiff could not succeed- If 
It ceased, there was no right of pre-emption. 

If it still prevailed, the defendant was entitled 
to pre-empt under it. GOBIND RAM v. Masi- 
HULLA Kuan, 4 A.L.J. I37 = A.W.N. 1907, 39 
= 29 A. 293. {22 A. i. R ; 1 A.L.J. 33, nolF.) 

[fl., 31 A. 274 = 6 A.Li-J. 180 = 2 Ind, Cas. 203, 

5 Ind. Cas. 059, 7 A.L.J. 133 = 6 lod. Cas. 17 
— 32 A. 265, 7 A.L.J. 519 = 6 Ind. Cas. 151; D., 

6 A.L.J. 958 = .32 A. G3 = 4 Ind. Cas. 138. J 

(56) Custom — Pre-emption — Presumption — 
Town and village— S. 10, Act IV of 1872 
(Punjab Law) — Una, Hoshiarpur Dl.— Tbe 
distinction drawn in the Act is not between 
agricultural land and nou-agricultural land, but 
between land in village and laud in town. In a 
town, even as regards assessed and cultivated 
land, the custom of pre-emption is not to be 
presumed, but must be proved. As tbe place 
Una in Hoshiarpur district was certainly a 
town, when it was an emporium for the trade 
of the hills years ago, it must be considered as 
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a town and, therefore, a custom of pre-emption 
must be proved to exist there. Harjallu 
Mal V. NathuRam, 51 P.R. 1907=38 P.L.R. 
1907. (22 P.R. 1906 and 27 P.R. 1907. R.) 

(bl)— Pre-emption — ^Vajio-ul-are — Evidence 
— Custom or contract. — In a pre-emption suit 
based on custom, the plaintiff produced tne 
wajtb-ul-arz of 1867. This document provided 
for pre emption, but in the very same clause it 
went on to provide for every class of transfer. 
Il provided that the property of a deceased 
owner should be divided amongst bis sons 
according to the number of wives ; it further 
provided that, if a widow did not marry again, 
she should have complete power to tr.iusfer ; 
Held, that this was quite insufficient to esta- 
blish the custom of pre emption set up by the 
plaintiff. Khairati KHAN v. UMDA. li Ind. 
Cas. 316. (37 i.A. 191, 14 C.W-N. 770, 7 A.L. 

J. 764. 12 C.L J. 36, 12 Bom. L.R. 504. 8 
L T. 79. 1 M.W.N. 324, 20 M.L.J. 604, 32 A. 
363, 7 Ind. Cas. 787, R ) 

(58) —Pre-emption — Cusloin or contract— Evi- 
dence — In the wajib'til arz ot 1833, ihere was 
a mention of tbe right of pre-emption, but tbe 
wajib’Ul-arz of 1860 was silent about it. The 
land in suit was waste in 1803. In the Settle- 
ments cf 1907, 1809, 1813, the village was 
owned by a single proprietor. Between 1833 
and 1860, the proprietors recoiled and the vil- 
lage was resumed by tbe Government : Held, 
that no custom of pre emption existed in the 
village. LALLU RAM v. RAM GHULAN SAHU, 

I 11 Ind. Cas. 46. 

(bd)— Pre-emption — Evidence of custom — Cus- 
tom need not be immemorial. — In order that a 
custom ot pre-emption may be held to do esta- 
blished. it is not necessary to shew that the 
custom is immemorial, in tbe sense of the 
English Common Law. Hence where in a vil- 
lage which came into existence after 1846 there 
was found in 1969 evidence of a custom of pre- 
emptiou amongst the co-sharers, and luriber 
evidence of such a custom in 1885, it was held. 
that the custom was sufficiently established 
for the Courts to give effect to it. LakHRA.i 
BHARTHI V. ANRUDH TlWARI, A.W.N, 1906, 

80 = 28 A. 434. (17 A. 87, A.W.N. 1905. 266, 

26 B. 666, F.) 

(60) — Pre-emption — Wajib-ul-arz — pArtition 
of the village — Rights of co-sharer in the patti 
and in the village — Ctrslow. — A custom caiinot 
change, but a person who is entitled to pre- 
empt under the custom prior to partition may 
lose that right as the result of the partition. 
Before the partition of a village, the vendor, 
the vendee and tbe pre-emptor were co sharers 
in the same palii or thok, and the wajib-ul-arz 
gave a right of pre-emption, (1) to brothers 
who were co-sharers, (2> to co-sbarers in tbe 
same patti or thok. and (3) to co-sharers in 
another patti or thok. After partition no new 
toajib-ul-arz was prepared. As the result ot 
partition, tbe vendor and the pre-emptor 
became co-sharers in the same mahal but in a 
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different paiti^ while the vendee became a co- 
sharer in another mahal: held, that the 
plaintiff was entitled to pre-empt under the 
terms of the wajib-ul-arz. Pem SINGH v. 
Dharam Singh, 8 A.L J. 10i3 = 12 Ind Cas. 
177. 

{6[)—Pre’e7nption — Vahu — Valuation com- 
Wajib-ul-arz — How far evidence. — In 
a suit for pre-emption, the Court should not 
form its own opinion of the proper price of the 
land ; according to the terms of para 12. s. 13 
of the Punjab Civil Code, the matter must be 
referred to a valuation committee. In the 
absence of special custom, the fact that the 
lonjib-ul-arz only deals with the right of 
relations as to pro (mpiion does not deprive 
others of the community of the general right 
of pre-emption wuich vests m them under 
the Punjab Civil Code : aud in such cases the 
Gourts must decioe which party has the best 
right of pic-emption according to relationship, 
vicinage, being of the same thok, and .so forth. 
GOOMANEE V. RUHEEMOODDEEN, 33 P.R, 
1870. [Appr., 3 P.K. 1903 = 39 P.L.R. 
1903.] 

(62) — Wajib ul-arz — Co iharer — Owner of 
reswned muaff land, — The pre emptive clause 
of a wajib-ul-are contained the following pro- 
vision : — " Minjumla inalikon ke aqarkoi 7tissa- 
dar ap7ii hnqgiat bai karne chahe to awwal dusre 
hissadar shank haqqxat ki hath bai kareqa " 
This clause occurred in a chapter headed “condi- 
tions which apply to zamindars only.” Held 
that the ownership of resumed muafi land did 
not confer upon the owner a right of pre- 
emption as a hissadar. MUNNA Lal v. NAR- 
AiN Prasad, A W N. 1907. 173 = 4 A.L.J 665. 
(20 A. 419, A.W.N.1902, 6e. A.W.N. 1901. 118, 
28 A. 246, R.) 

(63) — Wajib-ul-arz — Muhammadan, Law . — 
Where the right of pre-emption arises not by 
reason of the Muhammadan Law, but by 
reasou uf the custom or contract embodied in 
the wajib-ul-arz, it is the wajib-ul-arz, and 
not the Muhammadan Law that ie to bo looked 
into for the rules which must be observed by 
the pro-emptor, GAURi Shankar v. Karima 
Bibi, 18 A. 413 = A.W.N. 1893, 178. 

(64) — Pre-emption — Wajib-ul-arz — Custom 
■or contract — Variation in terms of wajib-ul-arz 
— What plaintiff must prove.— I d a suit for 
pre-emption based upon custom, the plaintiff 
adduced in evidence three wajib-nl-arzes, of the 
years 1839, 1863 and 1870 respectivoty. He 
alleged that he was a co-sharer with the vendor 
in the same kura, while the defendant, though 
a co-sharer, was not in the same kura. The 
wajib-ul-arz of 1839 stated that the co-sharers 
in the village had a right of pre-emption as 
against a stranger. In the second wajib-ul- 
arz the pre-omptors are divided into near co- 
sharers and co-sharers in other thoks. And in 
the last wajib-ul-arz the pre-emptors were near 
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co-sharers, co-sharers in the thok and co- 
sharers in the village. Held, that the varia- 
tions in the terms of the wajib ul-arz did not 
show that the right of pre-emption arose out 
of a contract. The real issue in the case was 
the existence or nou-existeuco of a custom of 
pre-emption. The several wajib-ul-arzes could 
not bo regarded as tbe custom itself; they were 
merely the evidence of a custom. The cuetom 
might be recorded in the latter uajib-ul-arz 
tbce.arliest and the intermediate ones being 
incomplete records. The plaintiff would have 
to prove not merely that a custom of pre emp- 
tion existed in the village giving a right of 
pre emption to a co-sharer as against a stranger, 
but also that he had t he right as against the 
vendee as soon as the latter’s position was as- 
certained. Dii> narain Singh V. Bhagwant 
Singh. 8 A.L.J. 1070 = 12 Ind. Cas. 179. 

(65) — Appeal under s. 10 o/ the Letters Patent 
from a Letters Patent appeal - Whether allowed 
— Pre-emption — Wajib-ul-arz — Custom or con- 
tract-partition of village — No new wajib-ul- 
arz /rawed — Hi-j.sadar deh — .l/eaniwf? of —Con- 
struction of aocumenl. — An appeal lies under 
s. 10 of tbe Letters Patent from the opinion of 
Judge who has differed from his colleague in an 
appeal under the same section. The toajib-ul- 
arz of an undivided village gave a right of pre- 
emption, first, to a ncir co-sharer (hissadar 
karib) and theu to a co-sbarer in the village 
{hissadar deh). Snbse(]ueiuly the village was 
divided by perfect partition into mahals. No 
new wajib-ul-are was prepared. In a suit for 
pre-emption by the co-sharers in one of the 
maUals consequent upon a sale of property 
situated in another inahal to a .stranger 
Held, that tbe right might be enforced not- 
withstanding the partition. Moaning of the 
words ‘ deh ’ and ‘ mahal ' discussed bv Kara- 
mat Husain, J. JiWAN Ram v. Tondi Ram, 

8 A L.J. 1072=11 Ind. Cas. 305 = 34 A. 13. 

(66) — Pre-emption — Wajib-ul iirz — Hissadar 
karibi— A^earness tn blood — Construction — Pre- 
ferential right. — In a village there was no thok 
nor patti but there wa.s only one khata. In tbe 
khata, however, there were separaio groups of 
co-sharers whose members collected their share 
of tbe profits a^ a group. The wajib-ut arz of 
the village set forth that at the time of 
transfer the property was first to be offered to a 
nearer co-sharer (hissadar karibi). Relying 
upon this document alone, the plaintiff, who 
was a blood relation of tbe vendor, brought 
this suit for pre-emption against the vendee 
who was otherwise on equal footing with him. 
Held, that tbe plaintiff bad no preferentt-vl 
right to pre-empt. JAGDATT MiSRA v. DAL- 
THAMAN, 11 Ind Cas. 266. 

(67) — Pre-emption — Wajib-ul-arz — Risbtadar 
Karibi — Connexion by marriage . — Tbe wajib- 
ul-arz of si vilhige gAve & right of pre-emptioa 
to a Rishladar Karibi who was also a sharer. 
The plaintiff, who was a connection by marriage 
of tbe vendor, brought this suit for pro-emption 
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against a vendor, who was no relation of the 
vendor. Held, that the relationship was too 
remote to give the plaintiff a right of pre-emp- 
tion. Pakhran BiBi V. Nageshar Ram, 

9 A L.J. 84 = 13 Ind. Gas. 954. 

(68) — Pre-eviplion^Right of — Cuitomor con- 
tract — Wajib-ul arzes — Question not of construe- 
tion but of proof. — (Per Richards, C.J.J — In 
pre-emption cases based on custom, the proper 
lasue ought to be "does the custom alleged by 
the plaiui:fi-pre-emptor exist.” The onus lies 
on the plaintiff and be must establish his case 
by the production of sufficient evidence. The 
proper issue is uot what is the true construction 
of this or that wajtb-uiarz. No doubt it is quite 
true that the Court will have to consider 
amongst other things the language of the wojib- 
ul arz when that document is adduced in 
evidence. But tbo fact that the Court has to 
consider the language of the wajib^ul-arz does 
not make the construction of tbo wajib-ul arz 
the real issue, or the equivalent of the real issue 
in the case. This is not a mere verbal distinc- 
tion. It is a real distinction which ought to 
be carefully borne in mind. After considering 
the evidence (whether such evidence consists 
solely of the wajib-ul-arz, or partly of the 
wajib-ul-arz and partly of other evidence) 
it is the duty of the Court to come to a 
conclusion whether the fact of the existence 
of custom is “proved,” “disproved” or “not 
proved,” in the sense in which these ex- 
pressions are defined in s. 3 of the Evidence Act. 
The more unusual a custom or usage is, the 
stricter ought to be the proof of its existence, 
and this rule applies to customs or usages of pre- 
emption just as much as to any other custom 
or usage If the custom claimed is of a common 
or usual nature, the wajib-ul-arz may be sufli- 
oient proof and justify the Court in coming to 
the conclusion that the custom exists If the 
particular right of pre-emption claimed is of an 
unusual nature. i he wajib-ul-arz may be almost 
worthless as evidence or quite insufficient to 
prove the existence of the custom. In 1873, 
mama Suruvi constituted a single Mahal. The 
wajib-ul-arz of that date contained the follow- 
ing reference to pre-emption; — "In future if 
any pattidar wishes to transfer his share by 

to a stranger . . . first the sharers 

in the pnitikhas, then paltidars in thok. and 
then "dtt/ar paitidaran deh" shall have ihe 
right to purchase.” In 1883, perfect partition 
took place and mama Suram was divided into 
three separate Mahals. A copy of the wajib-ul- 
arz on partition was copied out as the wajib-ul- 
arz for each of the new Mahals. Plaintifis were 
not co-.sharers of the vendor, that is to say, they 
were not co-sharers in the same Mahal, though 
they were sharers in another Mahal. The 
vendees were strangers The only evidence, 
excepting some oral evidence which was quite 
worthless, tendered in proof of the custom of 
pre-emption, consisted of the ivtowajib-ul-arzes 
of 1872 and 1863. Held, that the custom under 
which the plaintifis claimed could not be said 
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to have been proved. The custom in 1873 was 
a custom for sharers in the village to pre-empt 
as against strangers. But in 1873 every sharer 
in the village must also have been a co-sharer 
with the vendor, because the village was the 
one single Mahal. It follows that there could 
never have been a custom of pre-emption in 
favor of persons who were not co-sharers with 
the vendor (22 A. 1. R.\ 27 A. 602, 27 A. 614, 
commented upon}. Held also that the plaimifis 
could not rely upon the wajib-ul arz of 1H83 as 
evidence of a contract, as they were no parties 
to it, the wajxb-ul-arz relating to a mahal in 
which the plaintiffs were not co-sharers and bad 
no concern. Per Tudball, J. The custom as 
recorded in 1873 did not and could not refer to 
the state of affairs as they now are, when there 
are pattidars in the village who are not co-owners 
in a great part of the village with each other. 
The record of the custom in 1873 must be read 
in the light of the then existing state of affairs 
in order that its true meaning may be grasped. 
The object of the custom, the cause of its 
growth and existence, must also be kept in view. 
Co-ownership is ordinarily a necessary ^.con- 
dition for the exercise of the right of pre- 
emption. It is, however, cuuoeivable that a 
custom of pre-emption might possibly spring 
up among the separate owners of separate 
Mahals or villages for some special reasons. It 
would be an unusual, extraordinary custom, 
and the person alleging it would have to prove 
it by clear, cogent and convincing evidence. A 
wajib-ul-arz is not conclusive evidence of any 
custom, and where a plaintiff puts forward 
such an unusual custom and cannot point to a 
single instance of its exercise wiibin the 
memory or knowledge of man, the Court will 
be fortified in bolding that the plaintiff had not 
proved the custom. In the case of an unusual 
and extraordinary custom (other than ih^t of 
pre-emption) in which no instances are proved 
of the exercise thereof, the Courts have hesitat- 
ed tj bold that a custom is proved by the bare 
production of one or more wajib-ul arzts ; and 
there is no reason why the same rule should 
not apply to the very unusual and extraordi- 
nary custom under which a plaintiff, who is 
not a co-sharer in the Mahal and is not a co- 
owner with the vendor in anything, claims 
a right lo prevent a man selling his property 
to whomsoever he pleases. G.aNGA SINGH v. 
CHEDI LAL. 6 A.L J. 996 = 12 Ind. Gas. 98. 

(69) — Pre-emption — Decree for— Payment of 
decretal amount into Court by pre-emptor — 
declared invalid as against reversumer of 

vendor - Order allowing withirawal of purchase 

money — Appeal— Civ. Pro. Code {Act XIV of 
1882), s. 244 (c). — The pre-emptors obtained a 
decree for pre-emption against the vendor and 
the vendee. The purchase-money idirected by 
the decree to be paid to the vendee was deposit- 
ed in Coort. Subsequently a reversioner of 
the vendor obtained a decree declaring that 
the sale was without necessity, and did not 
effect his rights except in respeot of a part o£ 
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the purchase-money, both the vendee and the 
pre-emptors applying that their names might 
be taken off the record. The pre-emptors then 
put in a petition, asking that their purchase- 
money should be returned to them as they no 
longer wished to go on with the purchase, 
since their decree of pre emption had been 
superseded by the declaratory decree. The 
Court ordered refund of the money. On appc.al 
the Divisional Judge declined to interfere, on 
the ground that procedure for paving money 
into Court in pre-emption cases was not pro- 
cedure in exorutioD of a decree, and that be 
had no jurisdiction to hear an appeal from 
such an order. On appeal to the Chief Court 
— Reid, that the effect of the rriginal Court’s 
order was to deprive the vendee of his money 
which ho was entitled to under a decree of 
Court, and the order fell within the scope of 
cl- (c) of s. 24t of the Civ. Pro, Cod»*. and that 
an appeal lay from it as if from a decree. 
Held, also, that the vendee was entitled to a 
refund of the money piid over to the pre- 
emptors. ABDULL\ V. AMIIt UD-DIN. 113 
P L.R 1902 = 76 P.R. 1902. (19 A. 256, 46 

P R. 1902 = 49 P.L.R. 1902, 7 A. 775. li ) 

(70) — Chief Court “ Rules ond Orders” — 
R XXX (3) and (4i— Pre-emptu-n suit — Plead- 
er's fee — Method of calculatinq. — I^leader’s fee 
in a suit for pre emption should be calculated 
under cl. (4) and not under cl. '31 of r XXX of 
the Chief Court “ Rules and Orders,” i.e., with 
reference either to the amount decreed, or 
according to the valuation of the suit, or accord- 
ing to such sum. not exceeding the valuation, 
as the Court thinks reasonable, and fixes with 
reference to the importance of the subject of 
dispute Balu V. Madan Goi'.sl, 149 P.L. 
R. 1911. 

{1\)— Punjab Courts Act (XVIII of 18S4). 
s. 70 (1) ibi~ Further appeal — Pre emption suit 
Jurisdiction^Value during pendency of suit- — 
Held, that a defendant’s action vendente lite 
cannot affect tho value of the Fuit. For the 
purposes of jurisdictional value for an appeal 
ID a pre-emption suit, tho value of improve- 
ments effected during suit should not bo in- 
cluded. Lal Hussain v. Hassa Khan, 68 
P.W.R. 1912 = 96 P.L.R. 1912 = 13 Ind Cas. 
426. 

(72) — Payment of purchase-money by pre- 
emutor into Court ~ Decree xn favoxir of pre- 
emptor — Withdrawal ot purchase-money bp 
vendee, effect of — Vendee's nght of appeal — 
Punjab Courts Act, 1884. s. 70 {2\ ib. IV.— 
There is no provision in the Civ. Pro. Code, 
which would justify a dismissal of an appeal 
in a pre-emption suit, merely because the 
appellant has withdrawn tho purchase money 
paid into Court for his benefft. The appellant 
(judgment debtor) having teon compelled by 
process of Court to part with possession, if be 
rMeived its equivalent as a part of the oxecu- 
tioD proceedings, it cannot even be inferred 
that, by withdrawing the purchase-money, he 
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acquiesced in the decree passed by the lower 
Court and thereby accepted its validity Nor 
I can the judgment-debtor be thereby intended 
to abandon his appeal. Where an appeal is 
admitted under s. 70 (6) IV of the Punjab 
Courts Act, 1884, the appellant is not entitled 
to question the validity or soundness of the 
findings of facts given by the lower Appellate 
Court. The question, whether a deed of transfer 
purporting to be a mortgage-deed is in reality 
such a deed or a sale, is a question of fact, 
and not of law. SUNDRR Das v. DiianPAT 
Rai. IGP.R. 1907 = 104 P.L.R. 1908 = 127 P 
W R. 1907. 

(73 — Swif to enforce right of preemption — 
Witluhauynl from suit of one of the vre-emptors — 
Effect— S.37H, Civ. Pro Code. 1882.— The scope 
of every pre-emptive suit is nece.ssarily co-exten- 
sive with the whole property which Las been 
sold and is subject to the plaintiff’s pro-omp- 
tiOQ. And where a suit for enforcing a right 
of pre-emption is brought by more than one 
pre-emptor. the claim is necessarily a joint one, 
and each pro emptor must be taken to claitn 
the whole jointly with tho other. Tho with- 
drawal of one cf such pre-emptors. plaintiffs, 
from such a .suit cannot operate to defeat the 
right of the others, nor does it involve tho 
relinquishmont of pre-emption with reference 
to any portion of the property sued for. UDEY 
RAMv.RIaula, a W.N. 1885, 189. 

(74) — ( 7 . P. Act XVIII of 1876, s. 9. els- (1) 

and (2)— Co sharers— Act XIX of 1873. s. 3 
(iV.TF.P. Land Revenue Act)— Act XVIII of 
1876, s. 687 — Held, that an arrangement by 
which the co-sharers agree to collect portions 
of the rent, of one tenant dees not amount to a 
“sub-division of a tenure ’ within the meaning 
of s 9. Act. XVIIT of 1876. Tn p 3. Act XIX 
of 1873, N.W.P Land Revenue Act. “ mahal ” 
is defined as “any local area held under a 
separate engagement for tho puinont of the 
land-revenue and for which a pcp irate record of 
rights has been friined ” There is no definition 
of a “ mahal ” in Art XVITI of 1876. “ Imper- 

fect partition ” is defined in s. 68 of that Act to 
mean “the division of any luibal. or of any 
portion of a mahal into two or more portions 
jointly repponsible for tho revenue ai^scssed on 
the whole malial.” such portions arc usually 
described as “ Pio/cs r>nd notti.s.” DURGA SINGH 
V. DALIP SINGH. 1 O.C. 45. 

(75) — Right of pre-emotion— TAinitation — 
Purchase at fair f/rice. — A sold certain land to 
B, in which C claimed a right of pre emption. 

B applied to the Financial CommisHioner for 
mutation of names. Within three ironths and 
thirteen days from the date of that order, C 
brought the peepent suit claiming pre-emption. 
field that though more than three months bad 
elapsed from the date of the Commipsioner'a 
order, tctlll as G had asserted bis claim on tbo 
date of the application for mutation of names, 
he was not barred. There was nothing to show 
that C refused tho offer, for though he objected 
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to the price, he expressed his willingness to 
purchase at a fair price. BURKUT ALI v. 
BlR.TA, 74 P.R. 1868. [ft.. 108 P.R. 1868.] 

(76j — Suit for pre-emption— Valuation for 
purposes of jurisdiction — Court Fees, Act — 
Actual value of subject-matter of litigation. — In 
the matter of determining the pecuniary juris- 
diction of a Court, the Court Fees Act does not 
give any measure of value as it docs for fixing 
the stamp, and the Courts have to be guided 
by the actual value of the subject matter of 
litigation as they determine it to be according 
to fact. In a pre-emption suit, it would be 
incorrect to say that the value of the suit is 
simply the value of the land or the amount 
decreed. In such a suit, the claim is to buy 
the land, not to recover it on the strength of 
title or any other reason. The value of such 
a suit is the value of the land minus the sum 
which the pre-emptor hasto pay for it. RAM 
DITTA V. MOHA.MED KHAN, 62 P.R. 1875. 
[R,. 54 P.R. 1878.] 

{'ll)— Pre-eviption suit — Meaning of '*hi$sa- 
dar'' — Proprietor of share by purchase. — The 
meaning ol the term co-parcener or ‘ bissadar ’ 
could not be restricted so as to exclude the 
proprietor of a share by purchase, since one of 
the objects of the custom of pre-emption, that 
is, the exclusion of a stranger, was secured 
when preference was gi<^en to a person who was 
a co-sharer over a stranger even if such person 
was not of the same brotherhood as the other 
co-sharers. BIHARI Lall v. SHIBU. 42 P.R, 
1880. (4 P.R- 1869, F.) [ft., 96 P. R. 1898.] 

{18)—Pre emption on sale of house — Act IV 
of 1872, s. 12 (as amended by Act XII of I879j 
— Relationship — Custom. — When the rights of 
parties to a suit for pre-emption are governed 
by the express provisions of s. 12 of Act IV of 
1872 (as ameoded by Act XII of 1878), it is 
only in cases falling under the provisions of 
cl. {b\ of that section, that mere relationship 
gives a preferential right. As there is no express 
provision giving to relations such a right, other 
than the provision in cl. (6), it cannot be in- 
ferred from the mere mention of a relation in 
cl. (c) that relationship per se, and apart from 
all other considerations, is a ground for claim- 
ing pre-emption. Consequently, cl. (6) of that 
section is not applicable when the subject of 
pre-emption is a bouse in a Bhyachara village. 

It is the duty of Courts to make a full enquiry 
as to the existence of any custom by which a 
relation or a neighbour has a preferential right 
in case of a sale of house property in such a 
village. Nizam Din v, Roshan, 54 P.R. 1880. 
[D., 99 P.R. 1900.] 

(79) — Punjab Laws Act, s. 11, construction of 
— Mohulla —Pre-emption— Custom. — A mohulla 
is a sub-division of a town within the meaning 
of s. 11 of the Punjab Laws Act. 1872, as 
amended by Act XII of 1878 ; and a person 
claiming to exercise a right of pre-emption in a 
particular Mohulla of a town ia bound to prove 
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the existence of that custom in the Mohulla. 
AJUDIA PERSHAD V. Chiranji Lal, 55 P.R. 
1880. [Appr., 17 P.R. 1895, 70 P.R. 1899. IG 
P.R. 1902 = 15 P.L.R. 1902; ft., 68 P.R. 1890 
D., 29 P.R. 1888.] 

(80) — Pre-emption — Purchaser of land in village 
— Member of village community — Punjab Laws 
Act (IV of 1872), s. 14, cl- 3 — A purchase follow- 
ed by registration, possession, mutation and pay 
meut of revenue, makes the purchaser a mem- 
ber of the village community within the mean- 
ing of cl. 3. s. 14 of Act IV of 1872 ; and, conse- 
quently, such purchaser is entitled to claim 
pre-emption and is entitled to a decree so long 
as the sale to him is not cancelled and set 

aside. Radha Kishen v. Sandal, 76 P.R. 
1880. 

(81) — Pre-emption — Limitation — Mortgage 
by conditional sale — Foreclosure proceedings 
under Reg. XVII of 1806 — Failure by mort- 
gagor to pay within year of grace — Mortgagee’ s 
suit for declaration of absolute title — Sale of 
property by father — Right of pre-emption of son 
— Custom — PunjabLaivs Act, $. 12.— In the case 
of foreclosure of a mortgage by way of condition- 
al sale, tho period of limitation for a suit for 
pre emption in respect of such sale should be 
computed from the date on which the mortgagee 
has completed bis title by obtaining a decree 
of a Civil Court declaratory of his absolute 
right, and not from the expiry of the year of 
grace allowed to the mortgagor. [Dtsi., 103 
P.R. 1901, F.B =120 P.L.R. 1901, 20 P.R. 
1905, Note.} Amongst the Sikh Jats (of the 
Varaich Got) in the Punjab, the expression 
"co sharer" in cl. (a), s. 12 of the Punjab Laws 
Act (as amended) cannot be held to include a 
son or grandson unless ho has actually been 
associated as such by the ancestor in possession, 
nor could a son, merely by means of reUbi on- 
ship and in the absence of any separate proprie- 
tary interest in the village claim pre-emption, 
under cl. (c) oftbe same section. If any special 
custom which recognizes a son as possessing 
the rights of a co-sbarer in his father's lifetime 
or which gives him a superior claim to pre- 
emption as a Karabati, or near relation, is 
alleged to exist amongst such commanity. the 
parties should produce evidence to prove its 
existence or non-existence. SHER SINGH v. 
IMAMMUDLA. 82 P.R. 1880. [Appr., 100 P.R. 

1900 = 11 P.L.R. 1901.] 

(82) — Sale of house in toum — Pre emption — 
Custom. — In all town cases, the general custom 
is that only the person whose house actually 
adjoins has a right of pre-emption, and it will 
require very strong evidence to Drove a further 
custom of pre-emption by which relations can 
also claim the right in the order of relation- 
ship. As the right of pre-emption is a serious 
check on the free disposal of property, such 
right founded on new grounds should only be 
allowed on very full proof of its prevalence. 

There is no enstom in the town of Gujrat, by 
which a paternal uncle’s son of a vendor (a 
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Mahomedan brick-mason), whose house was 
divided from that sold by two interveniog 
houses, was entitled to preference over a pur* 
chaser who was the vendor’s sister’s son. 

NABi Baksh V. Karm Din, 83 P.R. 1880. 

(83) — Pre-emption decree — Extension of time 
fixed in Oie decree. — Held, that a Court cannot 
extend the time granted by a pre-emption 
decree for the payment of the purchase-money 
after the tinie fixed by the decree has expired. 

Bachchu Lal V. Raja Ram, 16 O.C. 5 = 19 
Ind. Gas. 347. 

(84) — Pre-emption— Consideration — 0«us on 

plaintiff to prove that sale consideration is 
fixtitions. — In a pre-emption suit, it is for the 
plaintifi to show in the first instance that the 
consideration set forth in the deed is fictitious. 
He should prove either what is the actual con- 
tract price or what is the market-value of the 
property. Sakalraj DUBE v. Udit Dube. 
14 Ind. Gas. 158. (29 A. 018, A.W.N. 1907, 

202. 4 A.L.J. 581. 9 A. 471, R.) 

(85) — Pre-emption— Right of 6u6sfiiufiou.— 
The right of pre-emption is a right of substi- 
tution. A pre-emptor has the right to be 
substituted for the vendee, subject to all the 
rights and liabilities created by the terms of 
the sale deed. Chedda Lal v. BaSDEO 
Sahai, 14 Ind. Gaa. 266. (.30 A. 130, 5 
A.L.J. 112, A.W.N. 1908, 42. 3 M.L.T. 
223, F.) 

(86) — Pre-emption — Limitation — Rival pre- 
emptors.suits between — Pre-emptor impleaded as 
defendant in the suit of rival pre-emptor after 
the expiry of period of limitation for a suit 
against vendee — Punjab Pre-emption Act (II of 
1905), ss. 25, 29 — Limitation Act{.VX.of 1908), 
sch. I, arts. 10, 120. — In pre-emption suits 
brought by rival pre emptors in respect o( the 
same sale, in which each pre-emptor is implead- 
ed as a defendant in the suit instituted by the 
other, the period of limitation, as between the 
rival pre-emptors, is that prescribed by art. 120 
of the Limitation Act, and uo( that prescribed 
by art. 10 of the Act or s. 29 of the Punjab 
Pre-emption Act (7 A. 167. 11 P.R. 1893. 20 
P.R. 1903, relied upon.) S. 29 of the Pre-emp- 
tion Act only covers the case of a contest bet- 
ween the original vendee and the pre-emptor ; 
it does not contemplate a case in which, several 
rival pre-emptors having brought separate suits 
in respect of the same sale, the plaintifi in each 
suit is joined as a defendant in each of the other 
suits. A brought a suit for pre-emption against 
the original vendee within one year from the 
date on which the vendee took possession of the 
land in dispute. B brought a suit to pre-empt 
the same land against the vendee on the last 
day of limitation. In the former suit. B was 
impleaded as a defendant after the expiry of the 
period of limitation prescribed for a suit against 
the original vendee, but within six years from 
the date of vendee^s possession : Held, that A’s 
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suit for pre-emption was not barred by limita- 
tion as against B. ILAHI BUX v. MOHAMAD 

Rab Nowaz khan. 14 Ind. Gas. 328 = 186 P. 
W.R. 1912 = 80 P.R. 1912. 

{BTij—Preemption — Custom or contract — 
Proof .—A custom of pre-emption should, like 
any other custom, be proved by clear and suffi- 
cient evidence. BIDHATA RAMv. RaM CHERI. 
15 Ind. Gas. 251, 

(88) — Pre emption-Property sold subject io 
mortgage — Redemption of morlgaae by vendee — 
Pre-emptor cannot claim to pre empt equity of 
redemption only. — Where property subject to a 
mortgage has been sold and the vendee has 
redeemed the mortgage before tbe institution 
of a suit for pre-emption, the pre-emptor can- 
not claim to pre-empt only the equity of 
redemption. Ho must pay the whole amount 
of the purchase-money, including ihe mortgage 
money paid by the vendee, before he can he 
allowed to pn'.empt the property. SHAHBA 
Khan v. Fazal Din, 43 P.R. 1912 = 13 Ind. 
Gas. 430 = 74 P.W R. 1912 = 97 P L. R. 1912 
[93 P.R. 1902, D.J 

(89) — Pre-emption — Payment of large sum 
before registration of sale-deed— Consideration. 
— Held, that, where, in tho case of sale of 
immoveable property subject to nre-emptinn a 
largo sum ot money, e (7 . Rs 500. is alleged 
to have been paid probably without a receipt 
one dav before registration of the deed of sale, 
a very strong ovidoDce to prove its payment is 
required and more oral testimony of witnesses 
especially who happen to he personal friends of 
the vendee is not sufficient to rebut tho pre- 
sumption that fictitious items are very often 
entered in the sale-deeds with a view to defraud 
the pre-emptors. BHIKU Mal v. NANAK 
Chand, 134 P.W.R. 1912 = 16 Ind. Gas. 495. 

(90) — Pre-emption — Vendee drawing money 
deposited by pre-emptor in Court— Appeal, right 
of, if affected by such withdrawal — Pre-emp- 
tion suit about land — Jurisdictioii value less 
than Rs. 5,000 under rules— Decree given on 
payment of more than Rs. 5.000 — Appeal from 
suoh decree, whether lies to the Divisional Court 
or to the Chief Court.— Held, that a vendee- 
appelUnt in a pre-emption case is not preclud- 
ed from proceeding with bis appeal against the 
pre-emption decree, merely because he with- 
draws from tho Court tbe purchase money de- 
pcsitei by the pre-emptor in pursuance of tho 
pre-emption decree. (16 P.R. 1907= 127 P.W.R. 
1907, F.) Held, also. that, in a pre-emption 
suit relating to land of which the value for 
purposes of jurisdiction under tho Suits Valua- 
tion Act is less than Rs. 5,000, but in which a 
decree has been passed by the Court of first 
instance on payment of more than Rs. 5. OCX), 
an appeal lies to tbe Divisional Court and not 
to tbe Chief Court. IFTIKHAR ALI v. THAKAB 
Singh. 170 P.W.R. 1912 = 83 PR. 1912 = 15 
Ind. Gas. 347. (16 P R. 1908 = 13 P.W.R. 1907, 

58 P.R. 1902, D.) 
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(91) — Valuation of &uxt— Appeal— Jurisdic- 
tion— Pre-empti(m suit.—Beld, that, for pur- 
poses of determining the course of apneal in a 
pre emption suit, the value for purposes of 
jurisdiction must only be looked at, and not 
the amount which the pro-emptors may have 
to pay- GUJAR V. FATTRH JaNG. 201 P.W. 
R. 1912 = 225 P.L R 1912 = 15 lod Cas. 407. 
(170 P.W. R. 1912 = 15 Ind. Cas. .347, F.\ 16 P. 
R. 1908 = 73 P.W.R, 1907, P.B., 33 P.W. R. 
1908, F B.. D.) 

{92)—Preemption — Joint purchase — Sale 
when divisible — Burden of proving divisibility 
on vendee — Vendee joining stranger with him 
in sale, effect of — Punjab Pre-emption Act II of 
(1905), ss- 11. 12 — Limitatioti - Low^r appel- 
late Court ivrnvgly returning appeal for pre- 
sentation to Chief Court — Avpeol then pre.sented 
to Chief Court -Transfer of npueal by Chief 
Court to its own file. — In order that a sale mav 
count as divisible, the mere specification in the 
sale deed of the shares of each vendee in the 
property sold is not sufficient, and a vende® who 
claims that the sale i« divisible must show 
that, as a m.atter of fir‘t. his purcha'^e was a 
distinct and separate purchase. A vendee who 
joins a stranKec with him in the sale cannot 
claim any status higher than thit of his co- 
vendee. W'hcre one of two rival pre-eraptors is 
a member of an agricultural tribe, while the 
other is qnahfied under the proviso to s. Hof 
the Pun jab- Pre-emption Act, both are eligible 
to compete under s. 12 of that Act. An appeal 
was presented within the period of limitation 
to the Divisional Court. But thvt Court. taking 
a wrong view of the jurisdiction value, return- 
ed it for presentation to the Chief Court, where 
it was filed after the period of limitation had 
expired. Held, that, as the appeal was pre- 
sented in time to the Divi-tional Court, it w\s 
not barred. To save further del>y and trouble, 
the Chief Court, instead of returniog the appeal 
for presentation to the Divisional Court, 
treated it as transferred from that Court to its 
own file. KHOTA Ram v. MauJ DfN. 276 P. 
W.R. 1912 = 16 Ind. Cas. 979. 

(93)— Preemption — Limitation — Transferee 
from vendee added as defendant — Starting point 
of limitation — Nature of claim— Parties— ‘Limi- 
tation Act, 1908. s. 22 sch. I, arts. 10. 120.— 
Held, that where, in a suit for pre-emption 
instituted within limitation against the origi- 
nal vendee, a transferee from the original ven- 
dee (by assignment of a date previous to the 
date of the institution of the suit) i.s added as 
a defendant after limitation has expired as 
against the original vendee the claim a? ngairist 
the transferee is governed not by art. 10. Limi- 
tation Act fl90S) hut bv art. 120. and the 
starting point of limitation is the data of the 
transfer made by the original v-^ndee in favour 
of the transferee. (25P.R. 1903, 107 P R. 1907 
= 99 P.W.R. 1907. overruled', 13 Ind. Cas. 
645 = 9 A.L.J. 211. P.) Held, also that (1) art. 
10 applies only to a suit against the origi- 
nal purchaser under the svie sought to be ' 
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impeached and takes no cognizance of the 
second vendee to whom the subject of the 
first sale has been transferred subsequently. 
f2) The second vendee not being a party to the 
sale sought to be pre-empted, no cause of action 
accrues to the pre-emptor as against him by 
reason of that sale. Held, further that (1) a 
right of pre-emption which is sought to be 
enforced by a pre-emptor by suit always arises 
in respect of a particular sale which furnishes 
him with a definite cause of action ; the only 
parties against whom he has that cause of 
action are the parties to the sale sought to be 
impeached, and a subsequent transfereo from 
the original vendee is not directly concern- 
ed in or affected by the >suit for pre-emption 
as originally brought : (2) The suit as regards 

the second vendee added as a defendant '•annot 
be regarded a-i a suit; for pre-emption Karam 
Dad V. ALi Muhammad, 28 P.W.R. 1913, 
P B. = 61 P L.R 1913 = 31 P R 1913=18 
Ind. Cas. 70. <6 P.R. 1909 = 7 P.W.R. 1909 

= 1 Tn3. Cas. 91. 11 P.R. 1893. 84 P.R. 1911 
= 270 P.W R. 1911 = 13 Ind. C-is. 792, R.) 

{9i)— Pre-emption— Conditional decree — De- 
posit in Court ot the decretal amount ezceoling 
costs of the siiu — Sufficient compliance.— Where 
a pre-eniptor deposited in Court the sum he was 
required to pay by the decree to the vsndco, 
less the costs awarded to him. held that he 
completely complied with the order of the 
Court ALI PiDSAIN v. AMIN ULLAH, 10 A. 

L J. 153 = 15 Ind. Caa 337 = 34 A. 596. 

(951 — Pre-emption — Decree ordering payment 
within n certain time Payment not made . — 
Appeal tohether maintainable- — In a suit for 
pre-emption, the decree for possession was made 
conditional upon the plaintiff paying the pur- 
ohase-monev into Court within one month. 
The plaintiff appealed against the condition 
laid down by the first Court. The month ex- 
pired during the oendenoy of the appeal and 
the money was not deposited. The appellate 
Court dismissed the suit on the ground that 
the condition had not been fulfilled : held that 
the condition irself having been the subject of 
appeal, the suit .should not have been dismiss- 
ed on that ground. KURSHED-UN-NISSA v. 

Alim-on-Nissa. 10 A.L J. 421. 

{96)--Pre emption--Pre-emptive clause— Hoic far 
binding on heirs — Rule against perpetuities how 
far applicable to such contracts.— A preemp- 
tive clause that ‘ in the event of my selling. I 
shall sell it to you’ is not binding on the heirs of 
the covenantor. An agreement to o-^nvey is 
not enforcible when the option to s«ll is exor- 
oised bv the heirs when the document vavs ‘ if 
I sell.’ -A m'iro personal contract cannot be 
questioned on the ground that it is obnoxioas 
to the Rule of Perpetuitv. But a contract 
which gives the promisee an executory interest 
in land is aubjoct to the rule of perpetuities, 
even though there is no distinction in India 
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between legal and equitable estates. KOTATHU 
Iyer v. Ranga Vadhyar. M.W.N. 1913, 163 
= 24M.L.J. 84 = 13 M.L.T. 179 = 18 Ind. Cas. 
203. 

See Pun. ACT IV OF 1872. s. 9, 16 P.L.R. 
1901. 

Custom of, in respect to houses exists in 
Taraf Ravi, sub-division of Multan City — See 
Pun. act IV OF 1872. s. ll. 85 P.L.R. 1907. 

See Pun. Act IV of 1972, s. 12 (n), 18 P. 

L.R. 1902 = 111 P.R. 1901. 103 P.L.R. 1904 = 
94 P.R. 1904. 

See Pun. ACT IV of 1972, s. 12 (6). 95 P.L. 
R. 1904. 

6Vfl Pun. ACTJVOF 1872, s. 13, 22 P.R. 
1901. 

See Pun. act XVIII OF 1834, s. 39, 83 P.L. 
R. 1901 = 32 P.R. 1901. 

Right of, where pre-emptor and v.^ndee are 
co-sbarers— Sfeg PUN. ACT 11 OF 1905, ss. 2, 
cl. (3) and 14. 83 P.R. 1907. 

Creation of occupancy rights — Pre-emption 
—See Pun. act II of 1905, ss. 4, 5. 121 P.L. 
R. 1911. 

Suit for — Member of the .same agciculturril 
tribe as vendor ontitlod to pre-emption over a 
mere “agriculturist "—See PUN. ACT II OF 
1905. s. 11. 101 P. R. 1907 = 70 P.W.R. 1907 = 
174 P.L.R. 1908. 

Pre-emptor executing an agreement to sell 
his own property — Effect — See PUN. ACT II 
OP 1905. ss. 13 (1) Seventhly and 13(2) {a), 
93 P.W.R. 1911. 

Where no right exists to sue for — Vendor 
having no proprietary or under-proprietary 
right in land occupied by the house sold — See 
U.P. ACT XVIII OF 1876. s. 7. 4 O.C. 26. 

Suit loT— See U.P. ACT XVIII OF 1876, 
Ch. II, 8. 9. 4 O.C. 365. 

Suit for— See U.P. ACT XVIII OF 1876, 
B. 9. els. (1) & (2), 7 0 C. 129. 

See U.P. ACT XVIII OF 1876, s. 9, cl. (3). 24 
A. 420 = A.W.N. 1902, 106. 

See U.P. ACT XVIII OF 1876, ss. 9, 10. 11. 
13. 2 O.C. 9. 

Suit for — Market-value, when necessary to 
determine— See U.P. ACT XVIII OF 1876, 
8s. 10. 11, 12. 13, 10 O.C. 179. 

Suit for — Court fixing price at fair market- 
value if fictitious price entered in sale-deed — 
Price to be paid by the pre-emptor when fictitious 
price entered in sale-deed — See U.P. ACT XVIII 
OF 1876, Oh. II. 9. 13, 4 O.C. 168. 

See APPEAL— Orders, 13 A. 189, F.B., 16 
A. 126= A.W.N. 1894, 3. 

Conditional pro empciondeocee — See API’EAL 

—Orders, 13 a. 376, F.B. 

0. VII— 111 
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See appeal— MISCELLANEOUS, A.W.N. 
1888, 22. 

Sale of separate divided share in a survey 
number— Sec BERAR LAND REVENUE CODE, 
ss. 4 and 205, 3N.L.R. 135. 

Transfer by co-occupant of divided share in 
a survey number partly for cash and partly in 
exchange for other land — Right of pre-emp- 
tion— 5ec Berar Land Revenue Code, 
ss. 69. 205, 3 N.L.R. 139. 

Suit for— Sec BeUAU LAND REVENUE CODE, 
ss. 206, 211, sub-s. 1. cl. {a), 3 N.L.R. 84. 

See Buddhist Law— ancestral Pro- 
perty, L.B R. 1872—1892. 39. 

See Civ. Pro. Code, 1903. s. 11, O. IT, 
rr. 1. 2 A.W.N. 1881. 163. 

Money paid on pre-emption decree — Amount 
increased on appeal — Suit for refund of money 
piid by assignee of riGh6—.9/>c Orv. PRO. CODE, 

1903, s. 47. 10 A. 354 = A.W.N. 1889, 57. 

■See Civ. Pro. Code. 1908. s. 104. O. XLIII, 
r. l.ss. 100,105. 140 P.L.R. 1904 = 14 P.R. 

1904. 

Owner of grove land nob assessed to revenue 
cannot resist co-=haror’s suit for— .SVc CiV. PRO. 
CODE. 1908. O. I, r. 8(1). 4 A.LJ. 541 = A.W.N. 
1907, 239. 

See Civ. Pro. Code. 1908. O. XIV. rr. 1,2 
and 5. A.W.N. 1837, 247. 

See Civ. Pro. Code, 1908. O. XX, r. 14, 20 

M. 305, A.W.N. 1895. 13. 

Suit for — Sale of property in court auction — 
See CIV. Pro. Code, 1908. O.XXI, r. 80. A.W. 

N. 1888. 203. 

Pro-emotion suit— Dismis-sal of suit on one 
finding —Finding reversed by appellate Court 
— Decree without considering dofendint’a ob- 
jections to other findings — Etlaut — Revision — 
See Civ. Pro. Code. 1903, O. XLI. r. 22, 202 
P.L.R. 1911. 

5cc C osts —SPECIAL Cases, A.W.N. i]l884, 
34. 

Suit for pre-emption of separate plots of land 
not being a frictional of a revenue paying unit 
—See Court Fees act, 1870. S3. 5, 7, ces, 

V (dt vi. A.W.N. 1894, 174. 

Appeal by purchaser — See COURT-FEES 
ACT, 1870, 8. 7 (1) and (VI), 6 A. 488 = A.W.N. 
1884, 179. 

See Court Pees act, 1870, s. 7, ols.v {d) 
VI. 16 A. 493=.A.W.N. 1894, 124,6 P.R. 1883. 

Suit for — On transfer of equity of redemption, 
of house— See Court-Fees ACT. 1870, a. 7, 
ol. (VI). 123 P.L.R. 1903. 

See CUSTOM, 2 Agra, 120, 3 Agra, 75. 

See Customs— Punjab— ALIENATION, 72 
P.L.R. 1904. 
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See Decree— decree, Construction 

OF. 1 A. 132, A.W.N. 1886, 300. 

Pre-emption— Conditional decree — Civ. Pro. 
Code. 1877, s, 214 — Computation of period 
specified for payment of purchase-money — 
period ending on a holiday — See DECREE — 

Decree, Construction of, 3 A. 850=a.W. 
N. 1381, 100. 

Decree— Omission to declare efiect of non- 
payment of price — Limitation— DECREE — 

Decree, Construction OF, i4 a. 529=a 

W.N. 1892, 106. 

Suit for — Deposit of purchase-money — Ap- 
pellate Court, powers of— See DECREE — 

Decree, Form of, 2 A. 744. 

See Decree— Decree, Form of, ;j a. 

753 = A.W.N. 1881, 54, 6 A. 370= A.W.N. 

1884, 119, 

See Deed— Construction of Deeds a. 

W.N. 1886, 278. 

See Estoppel -Estoppel ry conduct. 

104 P.R. 1882, 165 P.K. 188:^, 131 P.R. i89o! 
139 P.K. 1894. 

See Estoppel— Miscellaneous, 121 P 

E. 1889, 

Proof of custom of pre-emption— See EVI- 
DENCE— Decrees, Judg.ments. and Pro- 
ceedings IN Suits, 2 Agra, 120. 

Prd-emption suits— Decree in former suits — 
Evidence of custom— See EVIDENCE— DEC- 
REES, Judgments and Proceedings in 
Suits, 10 a. 586=a.w.n. i8S3, 242. 

Authority of settlement officer to make entry 

as to pre-emption — Probative value of entry 

See evidence act. 1872, s. 35, 25 A. 90 = 
A.W.N. 1802, 207. 


See Execution of decree— appeal 
review etc., Execution of Decree 
After, 11 a. 346 = a.W.N. 1889, 127. 

Pre-emptor denying locus standi of deceased 
vendee’s sons to appeal— Whether he can give 
them a locus statidi to execute his decree- 
Escoppel— See EXECUTION OF DECREE — 

Miscellaneous, 174 P.L.R. 1911. 

See Hindu Law— Widow, A.W.N. 1895, 

Oa • 

Widow in possession of immoveable property 
by family arrangement with strict conditions 
against alienation— See Hindu Law- Widow 
A.W.N. 1896, 85. 

See Interest— Cases where interest 

WAS NOT SPECIFICALLY PROVIDED FOR 3 
A. 610, F.B. 

See Joinder OF Causes OF action, I7a 

274 = A.W.N. 1895, 76. 

See Joinder op Parties, 80* P.R. 1888, 42 
P^R. 1891, 29 P.R. 1894, 102 P.R. 1894, 19 
P.R. 1898. 
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Suit for, of Revenue paying land — Incompe' 
tency of Court to give decree for possession on 
payment of amount exceeding its pecuniary 
jurisdiction— See JURISDICTION OF CIVIL- 

Courts. 79 p.w.r. 1907. 

Claim for, of revenue paying land — Powers 
of Court — Sec JURISDICTION OF CIVIL 
COURTS. 73 P.W.R. 1907 = 16 P.R. 1908 = 146 
P.L.R. 1908. 

See Justice. Equity and Good Consci- 
ence, 8 P.R. 1893. 

See Landowner, 7 P.R. 1896. 

Suit for pre-emption — Pleader’s fee— Princi' 
pie of assessment — See LEGAL PRACTI- 
TIONERS— PlEADER— REMUNERATION, 1 A. 
709. 

Pleader’s fees, how to be calculated in a suit 
for Oudh Civil Digest, para 288, r. 4 
—Decree, amendment of— Civ. Pro. Code, 

s. 206 — See Legal Practitioners — 

Pleader-Remuneration, 7 O.C. 43. 

Mortgage by way of conditional sale — See 

Limitation— General, 120 P.L.R. 1901 = 

103 P.R. 1901. 

Pre-emption, suit for — Sale by vendee to 
stranger — Latter not made party — Expiry of 
period of limitation — Effect— S«e LIMITATION 

—General. 84 P.R. 1911. 

See Limitation act, 1908, s. 12, A.W.N. 
1883. 4. 

Suit for — Valuation — Appeal — Jurisdiction 

—See Limitation act, i908. s. 14, 168 
P.W.R, 1911 = 11 lad. Cas. 880 = 244 P.L.R. 
1911. 


Pre-emption suit — Sale ostensibly in favour 
of one person — Real purchaser another person 
— Active concealment — Fraud — Limitation — 
See Limitation act, 1903, s. I8, 156 P.L. 
R. 1911 = 10 Ind. Cas. 114=186 P.W.R. 1911 
= 89 P.R. 1911. 

See Limitation act, 1908, s. 18. 120 P.R^ 
1883, 27 P.L.R. 1903. 

Suit for pre-emption — Fraudulent conceal- 
ment of sale by purchaser— Fraud— Assign* 
ment of immoveable property by husband to 
wife in lieu of dower — Sale— See LIMITATION 
ACT, 1908, s. 18, 86 P.K. 1902. 

See Limitation Act, 1908, s. 18, art. 10, 
A.W.N. 1882, 7. 

See Limitation act, 1908, s. 28, art. 10, 
20 M. 305. 

See Limitation act, 1908, art. 120, 4 A. 
414 = A.W.N. 1882, 83, 5 A. 187 = A.W.N. 
1882, 212, 14 A. 405. P.B.=A.W.N. 1892, I08r 
A.W.N. 1886. 69, 7 0.0. 1. 

See Limitation act, 1908, art. 182— Mis- 
cellaneous, 47 P.R. 1898. 

See Lis PENDENS, 102 P-R. 1888. 
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Pre-emption— continued, 

1,— General —continued. 

See Malabar Law —Mortgage, 5 M. 
198, 13 M. 400. 15 M. 480 = 2 M.L.J. 231, 1 
M.L.J. 485. 

Suit for — Mortgage of right in the property 
sought to be pre-empted — Mortgagee obtains a 
oharge — Valid mortgage— See MORTGAGE — 
General, 4 a.l J. 57 = a.w.n. 1907.7 = 29 
A. 163. 

See Mortgage— Foreclosure, 6 A. 344 
= A.W.N. 1884. 110. 

Malabar Law — Othidar’s right of — See 
Mortgage — Redemi»tion. i7 M.L.J. 329 = 
2 M.L.T. 354 = 30 M. 388. 

See Mortgage— Rede.mption, 22 A. 238 
= A.W.N. 1900, 49. 

Suit for — Limitation — Dispute as to share 
sold — Amendment of plaint beyond limitation 
—See Plaint -AMENDMENT of plaint. 8 
A.L.J. 636. 

Suit for pre-emption — Error in plaint in 
extent of property claimed — Power of Court as 
to amendment— See PLAINT— AMENDMENT 
OF PLAINT, 17 A. 288=A.W.N. 1895, 80. 

Ground of— in plaint— See PLAINT— AMEND- 
MENT OF PLAINT, 1 B.L.R. S.N. 126=10 
W.R. 189. 

Suit for pre-emption — Amendment of plaint 
as to price at last stage — Court may refuse — 
See Plaint— AMENDMENT of Plaint, i a. 
691. 

See Plaint— REJECTION of Plaint, 12 
A. 563 = A.W.N. 1889, 185. 

See Possession— Evidence of Posses- 
sion AND Title, 4 B.L.H. App. 21. 

Suits by rival pre-emptors — Final decision in 
one suit operates as res judicata in the other — 
See RES JUDICATA— ADJUDICATIONS, 104 P. 
L.R. 1903. 

Suit for — Appeal filed beyond time owing to 
erroneous advice given by pleader — “ Sufficient 
cause,*' for admitting appeal filed beyond time 
— Limitation Act, s- 5 — See RES JUDICATA 
—ADJUDICATIONS, 6 O.C. 384. 

See RES JUDICATA— Matters in issue, 
A.W.N. 1881. 47, A.W.N. 1889, 175. 

Different pre-emption suits regarding sale of 
same property — Appeal in one suit— Res judi- 
cata— See Res judicata — Miscellaneous, 

1 A.L.J. 466. 

See Res judicata— Miscellaneous. 26 
A. 61, P.B. = A.W.N. 1903, 196. 

See Revision— General, 179 P.L.R. 1901 
“21 P.R. 1902. 

See SPECIAL OR SECOND APPEAL— PRAC- 
TICE AND PROCEDURE IN SPECIAL APPEAL, 

8 A. 172, F.B. = A.W.N. 1886, 36. 


Pre-emption — continued. 

1. — General — concluded. 

See Suits Valuation act. 1887, s. ii. 2 
O.C. 103. 173 P.L.R. 1903 = 74 P.R. 1903. 
Note. 

See Transfer of Property act. 1882, 
ss. 54, 60, 24 M. 449. 

Suit for pre emption — See VALUATION OF 
Suits, 33 P.L.R. 1902. 

I 

Value of suit stated in plaint— Pre-emption 
suit— See VALUATION OF SUITS, P.L R 
1900, 538. 

Suit for pre-emption — Valuation of suit — 
See VALUATION OF SUITS, 3 B L.R. App. 
143 = 14 W.R. 230. Note. 

Suit for — Valuation of suit appeal — Transfer 
of appeal— See VALUATION OF SUITS, 215 P. 
L.R. 1908. 

See VENDOR AND PURCHASER— BREACH 
OF WARRANTY, 4 A. 357 = A.W.N. 1882,67. 

See Vendor and Purchaser— SIiscel- 

LANEOUS. 5 A. 324, F.B. = A.W.N. 1883,51, 
17 A. 45l = A.W.N. 1895, 103, 

2.— Construction of Wajib-ul-arz. 

(1 ) — Alahomtdan law — Wajib-ul-zm. — Differ- 
ing from pre-emption under the Mabomedan 
law, pre-emption under a wazib-ul-urz is most 
frequently stipulated to arise on occasions of 
temporary alienationa by way of mortgage, as 
well as on occasions of absolute alienation. Un- 
der the ordinary wajib-ul-urz, the parties admit 
that by agreement or otherwise they have no 
right to alien to a stranger unless an offer has be- 
fore alienation been made by the co-parconcr 
desirous of aliening to the other co-parceoers, 
which they have refused to accept. Under the 
Mabomedan law, the right does not accrue 
until the sale has been actually made ; accord- 
ing to some authorities tco, pre-emption under 
the Mabomedan law is confined to property in 
towns, such as houses and garden or small wal- 
led enclosureB, and to such property only ; while 
the wajib-ul urz deals principally vvith the 
holdings of the agrioultural community. If no 
clear expression is found that the parties intend- 
ed that the Mabomedan right of pre-emption 
should bo recorded as prevailing, and if, on the 
contrary, the records indicate a course differing 
from the requirements of the l^Iahomedan law 
to be pursued by the vendor and the would bo 
purchaser, then, the stipulations of the wajib-uU 
arz and those stipulations alone are to be regard- 
ed. and the Court must pass its decree with 
reference to the proof afforded that those stipu- 
lations have or have not been performed. It is 
a condition precedent to right to a decree in a 
suit for pre-emption, that the claimant makes 
known his intention of purchasing or making 
the mortgage with reasonable diligence on the 
conveyance becoming known to him. CHOW- 

dhree Brij Lall V. Rajah Goob Suhai, 

Agra F.B. 128. [R.. 6 A. 110, 9 A. 613, 12 A. 

234, 28 A. 690 = 3 A.L.J. 838 = A.W.N. 1906, 
U4.j 
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Pre-emption — continued. 

2. — Construction of Wajib-ul arz — ctd. 

(2) — Muiiamyrtadan law, when applicable . — 
Where the wajib-uUarz defines and declares 
what the custom is and the mode in which 
that custom is to be exercised and regulated, 
viz., that the right of pre emption vests pri- 
marily in the co sharer ek-jaddi, and secondly 
in the co-sharer of the village, and, as to both 
of them, there is the proviso that they must 
give the same price for the property sold as a 
stranger was prepared to give, held that a suit 
for pre-emptioD brought by an admitted co- 
sharer against a stranger, was to be decided 
according to the special custom defined in the 

and not according to the general 
custom recognised by the Muhammadan law. 
JASODA NanDv. Kandhaiva Lal, 13 A. 373 
= A.W.N. 1891. 136. (‘J A. 513, D ) 

(3) — Wajib-ul-arz — Construction of documents 

— Muhammadan law. — The pre-emptive clauses 
of a w:ijib-iil-arz contained tne following provi- 
sion: — ” The zimindar of the khalsa is one 
person : hence there is no custom of pre-emption 
in the khalsa; but among the owners of the 
khalsa and milks I he following customs of 
pre-emption obtains.’’ The khalsa subsequent- 
ly came to have more owners than one. Held 
that no right of pre-emption was given by this 
wajib-ul-arz to the owners of the /:/mfsa inter 
se, but that a sale of a share in the khalsa 
was subject to the Muhammadan law of pre- 
emption, and this irrespective of the fict that 
the vendee was a Hindu. RAM Lal v. BAHA- 
DUR ALI. A.W.N. 1903. 153 = 30 A. 372 -5 A. 
L.J. 414. 17 A. 775, 22 A. 102, 19 A. 466, R.) 

(4) — Pre-emption — Wajib-ul-arz, suit on — 
Parties found to have equal rights — Mahomedan 
Law — Importing incidents of . — Where pre- 
emption is claimed on the basis of a wajib-ul- 
arz, whether the luajib ul-arz, records a custom 
or a contract, no iiicidants nob meutioned in 
the record ought to be imported into it. unless 
the manifest intention ot the parties is that 
they should bo so imported. PlaiutiSs sued on 
the basis of a wajib-ul-arz. It was found that 
both parties had equal rights of purchase. The 
plaintifis argued that, the p.arties being Maho- 
medans and both parties being equally entitled 
to purchase, they were entitled to get a decree 
for half the property. Held that, the case being 
a case on the basis of a wajib-ul-arz, no incidents 
of Mahomedan Law, not mentioned in it, could 
be taken into consideration. MUHAMMAD 

Salim v. Sardarud-din Beg, 7 A. L.J. 660= 

7 Ind. Gas. 263. 

(5) — Wajib-ul-arz — Custom of pre-emption — 
Specification in the first wajib-ul-arz — Custom 
mentioned in the secorid wajib-ul-arz without 
specification — Muhammadan Law . — Where the 
wajib-ul-arz of 1864 gave a right of pre-emption 
to near bretbern &c., and at the settlement of 
1883 the wajib-ul-arz piQp&Tcd only mentioned 
that the custom of pre emption was accepted ; 
held, that the custom referred to was a custom 
as recorded in the xoajib-ul-arz of 1864 and not 


Pre-ein/7^/o/i— continued, 

2.—ConstPuction of Wajlb-ul-arz^cfd. 

a custom under the Muhammadan Law. 
POKHAR Singh v. Muhammad Hussain 
Khan, 3 A. L.J. 451 = A.W.N. 1906, 205 = 28 
A. 679. 

{^)— Pre-emption — Custom or contract— In- 
terpretation of document — Wajib-ul-arz — 
Variation of language— Regulation VH of 1822. 
— In a suit for pre-emption, wajib-ul-arzes of 
1833 and 1869 were produced ; the preamble to 
the former was worded thus: — “Having well 
understood the following matcers we willingly 
accept them ; ’’ it then dealt with the right of 
pre-emption in the following terms, “ mode of 
sale or transfer of whole or part of share, ” 
giving the right of pre-emption to co-sharers as 
against strangers, and concluded with the 
words : “ therefore we write this tkrarnama so 
that ic may be of use in future.” The wajib- 
ul-arz of 1369 provided that “ near co-sbarors 
and other pattidars would have the right of 
pre-emption. Preference amongst them would 
be according to degrees of nearness:” — Held 
[Stanley, C.J. dissenting), the waiib-ul-arzes 
contained the record of custom and not of 
contract. Per Stanley, C.J. : — A custom to 
be binding must ba unaltered, uniform, 
constant and definite. If the settlement of 
1833 recorded a custom, then the co sharers in 
the village at tbe tune of the later settlement 
of 18C9 must bo deemed to have abrcgai'd it 
and to have adopted by agreement the right of 
pre-emption which is recorded in the later 
wajib-ul-arz as more suitable to the then 
existing conditions. Tbe variance in the rights 
as defined in tbe two wajib-ul-arzes leads to 
the conclusion that tbe right recorded in 1869 
cannot bo treated as a right existing by custom. 
Per Knox and Chamier, JJ. — The word iqrar 
does not necessarily moan a contract. It moans 
ratification or assent. Per Chamier, J. - In con- 
struing a wajib-ul-arz, one must have regard to 
the document as a whole and bear in mind the 
law and instructions, if any, under which, and 
the circumstances in which, the document was 
prepared. The history of the preparation of 
these toajib-ul-arzes shows that there is a 
strong presumption that what is entered in 
them regarding pre-emption is the record of a 
custom. There is not necessarily any contra- 
diction between the two wajib-ul-arzes. The 
earlier gives the right of pre emption to co- 
sharers, so also does tbe later. It is incontest- 
able that, if the earlier wajib-ul-arz were the 
only record of tbe custom, oral evidence might 
be given to supplement it; and the later 
wajib-ul-arz being presumably more correct 
may be relied upon to supplement the earlier. 
The provisions of Regulation VH of 1822, dis- 
cussed by Knox, J. Retdraji Dubain V. 
Pahalwan Bhagat, 7 A, L.J. 1040. F.B.= 

7 Ind. Cas. 680. 

(7) — Pre-emption — Custom or contract — 
Preamble of wajib-ul-arz — Variation. — The use 
of the word ” agreement” in the preamble clau^ 
of a wajib-ul-arz and a slight variation in 
the pre-emptive clauses of the two successive 
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Pre-emption — continued, 

2. — ConstructioD of Wajib-ul-arz — cld. 

wajib'Ul-arzes are not sufficient to establish 
that the docunaenb records only a contract of 
pre-emption. LALA NAUASINGH PRASAD v. 

Shiva Tahal Rai. 7 Ind. Cas. 573. 

(8) — Pre-fimpiio7i--\Vajib-ul-ar2 — Effect of 
preamble — Variation in terms — Custom or con- 
tract. — The preamble of the wajib-ul-arz of a 
mahal for 1860 opened with the words : — “ VVe 
willingly aud with full understanding subscribe 
to what follows. ” The wajib-ul-arz then re- 
corded : “ This is our ancestral zemindari and 
Its settlement has been made with us. Hence 
willingly and having understood, wo write 
down the following clauses and shall act accord- 
ing to them. ” The right of pre-emption was 
thereafter given to certain co-sharers. Held 
that the record was a record of custom and not 
of contract, inasmuch as the rules prevailing 
at the time directed the Settlement Officer to 
record a custom which be fouiuf exi ting in the 
village. The wajib-ul-arz of 1833 provided as 
follows : — ‘‘Whoever from among us wishes to 
transfer either the whole or part of his share by 
means of sale or mortgage, ii is proper that he 
should give information to the shareholders of 
the village— the sale or mortgage to be at tho 
price appointed. In the event of a proper price 
not being taken or given, it is in his power to 
transfer to whom ho likes. ” The terms con- 
tained in the wajib-ul.arz of 1360 ran as fol- 
lows:— Every shareholder is empowered to 
transfer his share, and at the time of transfer 
it will be proper that first ho should give 
information to nis near shareholders, ana, in 
the event of their refusing, to other shareholders 
of tho village and sell or mortgage at the proper 
price. ” Held that there was no real or sub- 
stantial diflsrence between the terms of the 
two waj%b-ul-arzes. The record of 1833 record- 
ed the custom in brief and general terms, tho 
record of 1800 set out the custom in greater 
detail. HUR Lal Tkwari Ganga SAHU. 7 A. 
L.J, 519=6 Ind. Cas. 151. [/•’., 6 Ind. Cas. 
701, 7 Ind. Cas 573 ; Appr., 7 A.L J. 1040 = 7 
Ihd. Cas. 680; D., C Ind. Cis. 839.] 

(9j— Wajib-ul-arz — Construction — Contract- 
Custom, — lu 1802 the co-sharcrs of a village 
filed an agreement, which was to take effect 
ta miad bandobast ” and which contained a 
record of a right of pre-emption; but at a subse- 
quent, settlement the right of pre emption was 
tecoided as a prevailing custom. Hi Id, that 
the huustquont wajib-ul-arz should bo reid to- 
gether with tho former and that the record of 
the right of pro-empuon should bo taken as a 
record of contract. IvESHO RAM v. A.JUDHIA 
Nath. 6 A L.J. 9 = 1 lod Cas. 82 [II., 3 

lad. Oas, OlO.] 

(10) — Pre-emption — Wiijib-uharz — Partition 
— No nru; wajib-ul-arz— Custom or contract-^ 
Inter pretutxon of document. — Where, in a suit 
lot pre-emption, tho wajxb ul arz of the settle- 
ment of 1863 contained the provisions as to 
pre-emption in the words “ for tho future, if 
*ay Khexuatuar wishe.^ to soli or mortgage. 


Pre-emption — continued. 

2. — Construction of Wajib-ul-arz — ctd. 

etc.,” and the wajxb-ul-arz of the settlement of 
1890 contained the clause “ whatever customs 
exist in the village they are to be found entered 
in the wajib-ul-ai z prepared at the last settle- 
ment,” there being no new icajib ul-arz framed 
upon partition of the village in 1896 subse- 
quently to the second settlement, held, that 
tho provisions made at the first settlement in 
regard to pre-emption was the recital of a con- 
tract, and the significant silence of the latest 
wajib-xU-arz in regard to any right of pre-emp- 
tion showed that the co-sharers did not wish to 
keep up the contract. Tot.V v. Sheo NaUAIN, 
6 A, L.J. 715 = 3 Ind. Cas. 534. [Oitrruled, 
31 A. 533 = 6 A. L.J. 779 = 3 Ind. Cas. 2.] 

(11) -Wajib-ul-arz — Consfrnefton of document 
— Customer contract. — The chapter of a wajib- 
ul-arz dealing, amongst other matters, with 
pre-emption commenced with a general heading 
applicable alike lo relations based upon custom 
or upon contract, but the special heading of 
tne clause relating to pro emption was : -"Das- 
tur dar-bab kaq sha/a.” Held that ibis imported 
a custom and not a contract (A. W. N. 1907, 
308. D.) Held, also, that a custom securing to 
CO sharers a right of pro-omptiou at a fixed 
price per btgba, without refeteaco to the actual 
price paid by a stranger, was a custom the en- 
forcement of which when proved, could not be 
refused. HuSAiN’ ALI v. Ml'HAMMAD Umar, 
A.W.N. 1908. 98. (lO A. 021. a.W.N. 1887, 
76. H.) 

(12) — Wajib-ul-arz — Coxxslruction of docu- 
xnent — Custom or contract. — A village wajili-ul- 
arz under the heading— “As to tho transfer of 
property by sale, mortgage, gift or inhontanco, 
and practice of pre-emptiou (rasm sliafa)" — 
rccoraeU as follows ; — “At present no portion 
of tho share of any co*sh.iror has been trans- 
ferred by mortgage. Every co-sharer, with the 
exception of lilueammats Jamil-uu-nissa aud 
Aliin-uii-niesa, whoi-e shares are in the posses- 
sion of Ahmad Husain and Barkat Ali, is at 
liberty lo tran.sfcr the whole or part of his share 
in future. No pre-emption suit has as yet 
been brought or decided. Wo agree that the 
custom of the right oi prc-euiption should pre- 
vail in future lAyanUa jari rakhna tavjuj liaq 
shafa kamanzur hax)." Held that this 
language indicated the making of a contract 
amongst tbo co sharers and not the keeping 
alive of a pre-cxitting custom of pre-emption. 
TASADDUg HUSAI.S KHAN V. ALI HUSAIN 
KHAN. A W N. 1908, 121-5 A L.J. 470. 
(A.W.N. 1905, 1C, D.) 

(13) — Wajib-ul-arz — Construction of docu- 
ment— Custom or co7ifracf.— The wajxo-ul-arz, 
bearing date 1872, of a village, in respect of the 
sale of land in which a claim lor pre-emption 
was made, contained, under the heading 
“ Rights amongbt CO sharers based on custom 
or special agreement,” the following provision 
as to the price to be paid by pro emptors : — “ If 
there be a diflorence between a seller and a 
pre-emptor as regards the amount of price, it 
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coemption— continued . 


2.— Construction of Wajib ul-arz— c<d. 

shall be settled as follows;— In case of sale, 
Re. 1 per kachha bigha. of the culturable land,’ 
and in case of mortgage, annas eight per 
kachha bigha of the culturable land.” This 
provision did not re-appear in the existing 
settlement. Held that the provision above set 
forth indicated the existence of a contract 
between the co-sharers, and not of a custom. 
Jagan Nath Singh v. Lular Kunwar 
A.W.N. 1906. 308. .8 A. 10^ R.) 


(I*!) — ajib-ul-arz — Construction of docu- 
ment— Custom or contract.— Tne zamindarsof 
a village in the district of Saharanpur, in a 
jyujid-Ml-arzattested on the 8th November 1861. 
declared they would “ be bound by and act 
upon the undermentioned conditions’” for thirty 
years, until the completion of the next settle- 
ment. Amongst the “ undermentioned con- 
ditions ” were certain conditions relating to 
the right of pre-emption, a fresh settlement 
was commenced in 1890. and in the totjib-ul- 
arz prepared at that Sbttlemeot it was provided 
that “as to the remainiug customs in the 
village the record of rights prepared at the for- 
mer settlement is to be looked at." Held that 
the earlier wajib-ul-arz recorded, not a custom, 
but a contract, which came to an end with the 
term of the settlement, and the later wajib-ul- 
arz could not be construed as the record of a 
custom after the lapse of only thirty yearsj 
there was therefore no right of pre-emption in 
the village. Maratib HusAIN v. ALAM 
ALI. A.W.N. 1907, 285. [R., 30 A. 544 = A.W. 
N. 1008, 246.] 

(15) — Wajib-ul-arz— Consfrucfion— Co7i/racf 

or cu^stoin.—Wheec the recital in a wajib-ul arz 
dees not clearly show thit it is the record of a 
contract it must be held to be record of custom. 
Where a wajib-ul-arz provided that co- 
sharers wished to "record the matters entered 
below and that they will remiin bound by it,” 
and m matters of transfer it provided that, at 
the time of transfer, “it shall be necessary 
{lazini hoga) " for a co-sharer to transfer to his 
co-sharers, held that the recital was not a re- 
cord of contract tnd that the words lazim hoga 
did not make it a record of contract. It is 
always dangerous to construe one wajib-ul-arz 
by another. BaLDICO SaHAI v. NAGAI AHIR 
3 A.L.J. 850 = A.W.N. 1907, 17. (A.W.N. 

1897. 3. i?’). [7?’.. 7 A.L.J. 519 = 6 Ind. Cas. 

151; R., 7 A.L.J. 002. F.B.] 

( 16 ) Pre-emption— Interpretation of document 

Custom or contract — Three wajib-ul-arzes. — 

A custom is constant and unvarying, — Hence, 
where three wnjib-ul-arzzs of three different 
settlements were produced, each of which re- 
corded the right of pie-emption, but in different 
terms, viz., in the first of them the right was 
given to co-sharers generally, in the second, to 
two classes of pre-emptors without preference 
among co-sharers in the same thok, and in the 
third, to three classes of pre-emptors reserving 
preference for a patlidar in a thok in which the 
property sold was situate over paltidars of the 


I Pfc^emption — continued. 

2.— Construction of Wajib-ul-arz— cii. 

village, held [Banerji, J., dissentmg) that the 
record was one of contract and not of custom. 

Dip narain Singh v. Bhagwat Singh, 8 A. 

L.J, 401. (7 A.L.J. 1010, D.) 

(17) — Suit to enforce right of pre-emption — 
Co-sharers — Pre-emption based on wajio-ul-arz 
^Construction — Contract— C ustom, — This was 
a suit to enforce a right of pre-emption by the 
plaintiffs, two brothers and co-sharers in a 
village, in respect of a sale by another co-sharer 

of his share in the plaint land ro the defend- 
ant, a stranger. The claim for pre emption 
was based on the wajib-ul-arz, and the clause 
therein relating to pre-emption was entitled *‘of 
transfer of property and the right of pre-emp- 
tion” and it also prohibited any co-sharer from 
alieoating his share to any person except to 
another co-sharer. The defendant contended 
inter alia that the wyib-ul-arz, not having 
been signed by his vendor M, was not binding 
on M and that the custom of pre-emption did 
not prevail in the village. The lower appellate 
Court dismissed the suit, holding that the 
clause in the wajxb-ul-arz relating lo pre-emp- 
tion was like a contract, and that it was not 
binding on the defendant’s vendor M as it was 
not proved that had caused it to be recorded 
or verified. From this decision, the plaintiffs 
preferred a second appeal to the High Court, 
contending that the clause in the wajib-ul-arz 
relating to pre-emption was a record of custom 
and that the lower appellate Court bad placed 
a wrong construction on its terms. Held, re- 
versing the lower appellate Court’s decree and 
decreeing the claim, that, looking at the terms 
of the wajib-til-arz, the clause in respect of 
pre-emptiou could not be regarded in the limit- 
ed light of a contract which would not be 
binding upon any but those who were parties 
to it. The wajib-ul-arz having been prepared 
in accordance with the Revenue law governing 
such matters there was every presumption in 
favour of the existence of the custom of pre- 
emption in theviliag^;. UDEYRaAIv. MaULA, 
A.W.N. 1885. 189. 

(18) — Wajibul-arz — Custom — Contract — 
Interpretation of document. —The plaintiff sued 
for pre-emption, basing his suit upon the 
wajib-ul-arz, but not stating whether he relied 
on a custom or on a contract. The defendant 
objected that the plaintiff bad refused to sign the 
wajib-ul-arz, and therefore could not sue upon 
it. The chapterof the wajib-ul-arz, upon which 
the plaintiff relied was headed: — ' The private 
rights of the sharers and the particular customs 
and agreements,"— and detailed the practice 
in the village as to pre-emption, first, in the 
case of Sales, and, secondly, in tbe case of 
mortgages. The defendant gave uo evidence 
as to the non-existence of any custom of pre- 
emptiou in tbe village. Held that tbe recital 
contained in the wajib-ul-nz was goo-i evi- 
dence of a custom of prt-« lupiiori prevailing in 
the village, and that tbe mere facto! (be plain- 
tiff not having signed the wajib-ul-arz would 
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2.— Construction of V8ajib-ul-arz — cii. 

not disentitle him from suing upon it. MA.ll- 
DAN BIBI V. SBEIKH HAYATAN, A.W.N. 
1897.3. [/?., 25 A. 90. F.B , 6 A.L.J. 779. -2 

A.L.J. 790 = A.W.N. 1005. 266,3 a.L.J. 8.50; 
E..26A. 10, A.W.N. 1907,17,2 A.L.J. 0 = 
A.W.N. 1905, 16.] 

(19) — Wajib-ularz — Construction — Custom 
cr contract— Silence as to right of pre-emption 
in wsjib-ul-arz of last settlement — Duties of 
seitlcynent officers token preparing record of 
rights, - Vi bate, in a suit for pre emption, the 
wajtb-ul are of 1833 made no mention of the 
right and the subsequent wajib ul are of 1863 
referred to the right of pre emption in the 
following terms: “In future, everyone would 
be entitled to tratisfer, etc.,’’ but the wajib- 
ul-arz prepared at the settlement of 1890 was 
flilent as to any right of pre-emption existing in 
the village : held, that the record of 1863 was 
one of custom and that the silence of the re- 
cord of rights of the lati.'sc settlement in res- 
pect to pre-emption was not a silence from 
which any inference opposed to the existence 
of the right of pre-emption could be drawn, in- 
asmuch as the rules framed for the settlement 
of the district, unuer s, 257 of Act XIX of 
1873, did not require the settlement olVioer to 
put on record any custom of pre-emption. 
HARNAND V, KALLU, 6 A.L.J 779=31 A. 
633 = 3 Ind. Caa. 2. 

(20) — Prec >npf ion— Wa jib- ul -a rz— Con.sfrwc- 
tion — Contract or custom — Absence of proof 
that the record ts one of contract — Presumption. 
The preamble of the wnjib ul arz of a village 
in the district of Shabjihanpur coclaincd the 
words ‘ dar 6a6 haq shafa.' It recited that, 
when a co-sharer has to sell and mortgage his 
haqeat, then at tho time of transfer it will be 
incumbent that ho should after giving inform- 
ation sell and mortgage for a proper price, etc., 
eto. Held that, unless it could bo shown that 
the pre-emption clause was the embodiment of 
a contract, it wa^ to bo presumed to be a record 
of a cui’tom. Held further that tho words 
relating to pro-emption m tho wajib ul-are in 
question recorded a custom and not a contract. 
Per Stanley, C.J.— Tho words “relating to 
a right of pre-oroption ’’ (dar bab haq shafa) 
applied equally well to a pre-emption existing 
by custom as to a right of pre-emption ansing 
out of a contract. BHIM SEN v. MOTI RAM, 
7 A.L.J 902, F.B. = 7 Ind. Gas. 181. 

{2\)— Pre-emption — Wajib-ul-arz — Cu.sfow 
or contract— Koidence-—VIbQi<i, in supp'^’rt of 
the ouslora of pro empiion. no other evjdonco 
was adduced but a wajib-ul-are of one settle- 
ment, and that wajib-ul-are, on the face of 
it, dealt with a number of matters which could 
not be anything else than arrangementi bet- 
ween the co-sharors adopted for the first time 
at the time of tho settlemoQt and binding only 
during tho period of that particular Bet'loment, 
held, that iho custom had not been suliioipnily 
proved. There is no class of evidence that is 
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2.— Construction of Wajib ul-arz— efrf. 

more likely to vary in valuo according to cir- 
cumstances than that of the wajih-ul-arz. 
DHIAN KUNWAR V. DIWAN SiNGH. 8 A.L.J. 
786. (37 I. A. 191 = 7 A.L.J. 704, F.) 

(22) — Pre-empfion— Wajib-ul-arz — Construc- 
tion — Custom or contract. — The wajib ul-nre of 
a village ran as follows : — “ No suit for pre- 
emption had yet been brought or decided. We 
agree that the custom of the right of pre-emp- 
tion should prevail in future.” Held, that 
this was a record of a contract and not of an 
exisHog custom of pre-emption. KALYAN RAI 
V. IlAKIM ^^UHA^I:\IED MUSTAFA ALI KHAN, 
9 Ind. Gas. 562. (A.W.N. 1908, 121, 5 A.L.J, 
470, 32 A. -201. 5 Ind. Cas. 212, 7 A.L.J. 213, 
F.) 

(“23) — Pre-emption — Wajib ul arz— Con,sfr«c- 
fion — Custom or contract — Variation of Wajib- 
ul-arz, effect oi. — The Wajib-nl-arz of 1833 
contained the following pnvisions as to pre- 
emption : “ If any of us wishes to transfer tho 
whole or a portion of his share, he shall inform 
his co-sharers in the village, and shall sell or 
mortgage it to them at a fixed price; if any 
one transfers his share to a stranger without 
informing the co-sharers in the village, the 
transfer shall be invalid.” wajib ul-arz 

of 1860 ran as follows : — The near co-sbarer of 
the man wishing to transfer his share shall 
have a right to take it and in case of his refusal 
the share shall bo transferred to the other co- 
sharers in the thok, and in case of refusal by 
the latter, to a oo-sharer in another thok." 
Held, that tho wajib-ul-arzes were records of 
custom of pre-emption- R.AGIIUNATH PER- 
SHAD TEWARI V. r.ACHMl NAUAIN TEWARI, 

9 Ind. Gas. 522. (7 Ind. Cas. G30, 7 A.L.J* 

1010, F.B., F.) 

{2^)— Pre-emption — Wajib-uI-arzes — Pre- 
sumption as to custom or contract — KaiGat 
sarielita nizimat — Rebutting evidence, suffi- 
ciency of. — In a suit for pre-emption, tho plain- 
tiff produced two wnjib-ul-arzes of 1833 and 
1860 respectively, which prima facie raised a 
presumption in favour of tho custom of pre- 
emption. The defendant to rebut that pre- 
sumption produced a kaifiat sarishta nizamat 
which showed that, prior to the preparation of 
the wajib ul-arz of 1833, tho village was owned 
by a single proprietor. It, however, contained 
no entry as regards the settlemonts of 1210 and 
1213 F. The columns were blank and there was 
nothing to show whether there was any pro- 
prietor in those two vears. Held, that tho 
information contained in kaifiat sarishta niza- 
mat was not such ns to enable the Court to 
hold that it rebutted the prima facie evidence 
a.s to custom afforded bv the wajib-ul-ars, 
Chiiotkai Choudhri v. Rudra Prasad 
TEWARI, 10 Ind Cas. 323. 

( 25 )— pre-emption— \\>i]ib \i\-Arz— Custom or 
contract —Presumption — Rebutting evitlence— 
Register of transfers, whether admissible in 
evidence to prove the fact of transfers— Evidence 
— Civ. Pro. Code (Act V of 1903i, O, XLI. r, 21 
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—Power of Appellate Court to decide case on 
evidence on the record.—A register of transfers 
Js admissible in evidence to prove the fact of 
transfers entered therein. The mere entry, 
however, in such a register that there have been 
transfers of sales, is not sufficient to rebut the 
presumption arising out of an entrv in the 
wajib-ul-ars regaramg the prevalence of the 
custom of pre-emption in the village. (7 A L 
J. 1040, 7 Ind. Cas. 680, B.i An Appellate 
Court has full power, under O. XLI, r. 24 of 
Act V of 1908, to decide, with reference to the 
evidence on the record, the issues left undeter- 
mined by the lower Court, without sending 
back the case to the Court below. BADRI DAS 
V. PA.IAN, 10 Ind. Cas. 225. 

(26|-Pre.cwp(.o„-vVajib.ul.arz- Presump- 
tion— Custom or coutracl-Kviaence rebuttinn 

presumption, sufficiency ol—lu a pro cmptiou 

suit, the plaiijtih relied upon two wajib-ul-arz 
of 1833 and 1880 which were pruna facie evi- 
dence of custom. The defendant, in order to rebut 
the presumption arising out of the luahb-ul- 
arzes, produced a pativari who deposed that he 
hau Deou a palwun lor 18 years ana that ho bad 
never hearu of the existence of a custom of pre- 
empcion m the village : Held, that such evi- 
dence was altogether insufficient to r^but the 

TEWARI v. 

IlLAK Dube, lO lud. Cas. 233. 

tation oj oocuinent-Custoin or contract— aLic- 
ment of suit— Share of each vendee specified m 
sale deed-Death of one such vendee.—ln a suit 

the uwjib-ularz 
the plaiutifl relied upon an entry in the tvaiib- 
nl-arz of 18,0. which gave a right of pre-emp- 
tmu to [1, a rial brother, (2) a near brother and 
other co-sharers m the village. The defend- 
ants. on the other band, pioduced the ivajib- 
ul-arz of ibbO, m which the right was given in 
these terms; Ifany co-abater wishes to trans- 
fer his pre pnolary rights by sale or mortgage, 

first let him transfer it to a real brother or^a 
near brother or to other co-sbarers. and in case 
these refuse or decline to pay the proper price 
the owner may transfer to whomsoever he 
pleases. Held, that this being the whole of 

the evidence in Che case, tbe existence of the 
custom was not disproved and that the later 
wapb-ul-arz explained the ambiguity in the 
feller oue. Held also that, where the sale was 
made to three sets of vendees, the share of 
each ot whom was specified, and one of them 
died and his heirs were not brought on the re- 
cord till after six months, the suit did notabate 
m respect of the shares of the other two sets. 

Hukam Singh v. Thakur Das, 8 A L J. 

iloo. 

(28)— PresTiMipfion— Wajib-ul-arz- Construc- 
ts^— Imperative mood.— Contract or custom.— 

Ihe use of the imperative mood, as “let him 
tsc sell to etc.” in the pre-emptive clause of a 
(^Ixo-uUarz, does not indicate a fresh contract 
between the co-sharers as to pre-emption, but 
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IS consistent with the clause being regarded as- 
a record of an existing custom. In the absence 

Prnhn^^7 evidence to show that the clause 
embodied a new contract, the correct construe- 

ZZ ® of custom. 

Lachman Singh V. Ram Lagan Singh. 26 

1897^7^ *25 A. 90. A.W.N. 

AOJ7 if p, d, Jt 

;29) — Wajib-ul-arz, construction of~Custoin 

or contract— Partition— Co-sharer.— WhciQ a 

uajib-ul-arz opened with a declaration that 
the zemindars and khewaidars, agreed that up 
to the term of settlement and in luiure to the 
termination of the next settlement they should 
abide by tne following conditions and act upon 
them, and one of the conditions related to pre- 
emption. held that the record was one of con- 
tract and not custom. Where a ivajib-ul-arz 
recognised a right of pre-emption in favour of 

co-sharers descended from a common ancestor, 
and by reason of a subsequent partition, the 
pre-cun ptor though descended from the same 
struck as the vendor, had ceased to hold any 
Share in the portion of which was the 

subject of sale, semble if the right recorded was 

one existing by custom, the plaintiff would be 

entitled to pre-empt. BuDH SiNGH v. GOPAD 

^AI, 5 A. L J. 539 = A.W.N. 1908, 246 = 30 A. 

(30)-7Ve.emp/io«— W>ijib-nl.arz- Consfrwc- 
tion— Custom or contract— Perfect partition, 
whether abrogates custom of pre-emption.— The 
wajtb ul-arz oi \ village contained the following 
provisions as to pre-emption: “ Ifany share- 

holder wishes to dispose of his share, he must 

do so III the first place to Baradamn, then to 

co-sharers in the patti sind after chat to co- 

sharers Held, that it was a re- 

cord Of custom. Held, further, that a perfect 

par i lou did not, of itself and of necessity, 

abrogate a custom of pre-emption that prevail- 

ed ID the V'llage. BENI v. PuRAN SINGH, 7 
Ind. Caa. 672. 

(31)— W.ajib-u!-ar 2 — One mahal — Perfect 
partition- Custom- Contract.— Utioz^ Barauli 
was^Pub-divided by perfect partition into three 
mabals : Mahal Ali Hazhar, Mahal Bbairon 
Pershad. Mahal Sheo Dial Ram. Before 
partition the wajxb-ul-arz ot the Mauzaprovid- 
ed that a right of pre-emption existed in 
the following order : first to sharers descended 
Irom a common ancestor, then to co-sharers 
in the village, then to strangers. At the time 
of partition, three waj\b-ul-arzes were pre- 
pared ror tbe three mahals. The ivajib-ul-arz 
for themahals Ah Mazhar and Bhairon Per- 
shad, Tvhicb mahals hdd a sole proprietor, 
reproduced the wording of tbe wajib-ut-arz 
of the undivided village, in a chapter, jhe 
neadiog of which referred to the rights of sharers 
in the mabal. In the third mahal, which bad 
mnumerous sharers, the wording of tbe original 
vjQjib-uUarz was modified, and it was provided 
that a right of pre-emption in case of a trans- 
fer by a paVidar would exist in the follow- 
ing order i first co-sharers descended from 
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a common ancestor, then pattidars, then 
strangers. On sale of Mahal Ali Mazbar the 
proprietor of Mahal Bhairon Pershad sued for 
pre-emption, basing bis claim on the u-ajib-ul- 
arz. Held, that the preparation of new ivajib- 
uharzes for three mahals abrogated the old 
custom of pre-emption, and that the fact that 
the sole properties of Mahals Ali Mazbair and 
Bhairon Pershad bad caused to be made an 
entry in the wajib-ul-arz relating to the right 
of pre emption in those mahals, did not give 
these proprietors any authority to control 
their own rights or the rights of their suc- 
cessors over the property. The wojib-til-ai z 
did not prove the existence of a custom oi 
pre-emption in the mahals in question. B. 
E. O’CONOli V. Raj BHADUK, 5 A L.J. 79. 
{15 C. 20= U I. A. 127, A.W.N. 1698 89, 15 A 
147, 27 A. 602, R.) 

(3l-a) — Rre ejfiplion — Custom or contract — 
Odus — Wajib-ul-arz — Eyu/ence. — The existence 
or non-existence ol a custom of pre-emption 
must be proved in the same manner as any 
other question. Thu proper issue in the case 
is, does or does not the particular custom alleg- 
ed by tbe plaintill exist ? Tho onus of proving 
the existence of such custom lies on the plain- 
titl, and if ho is unaole to produce evidence other 
than an obscure clause in a wajib-ul at z, he 
must be held to have failed to prove the exist- 
ence of the custom. A tvajib-u(-arz is merely 
evidence. BECHU SfNGH v. LaCM.MI N AUAYAN 
Singh, 15 lad. Cas. 54. idd a. go5, « a. L.J. 
996, 12 Ind. Cas. 98. li.) 

(^l‘bt—Pr&’einption -Custom or contract — 
Burden oj proof — vVajib-ul-arz, evidentiary 
value of . — The proper issue in cases in which a 
custom ol pre-emption is alitge.l to exist is, 
“ does the custom exist ?” Tbe finding on the 
issue does not uepend solely on the construction 
of any of the words in any particular tvajib-ul- 
arz. The Court ought to con-idcr all the 
evidence adduced on both sides by the partio.s. 
It is the duty of the plaintifi to adduce proper 
and sufficient evidence to enable the Court to 
come to a couclusion as to the exisieiicc of the 
customof pre-emption alleged by him. DWAKKA 
Das V. DeBI DAYAL. 14 lud. Cas. 303. (33 A. 
605. 8 A. L.J. 996. i2 Ind. Cas. 98. R.) 

tSl‘C)—I^re-empiion — Custom or contract 
Wajib-ul-arz, evidentiary value of . — A wajib ul' 
arz IS by no means conclusive as to tbe existence 
or iioD-existenco of a custom of pre-emption ; 
the finoiug on such an issue ought not to 
depend upon tbe construction of particular 
Words and expressions in tbe waJib-ul-arz. Tho 
existence or non-existence of a custom of pre- 
emption should depend upon the opinion of the 
Court after auly considering all i he evidence 
adduced before it. RaMANaND v. Hah.IAS. 14 
Ind. Cas. 572. (8 A. L.J. 786. lu lud. Cas. 
659. H.) 

iSl-d) —Pre-emption —Cu5<ow— Wajib-ul-arz 
^Conilmction of.— Tbe provibions regarding 

C. VII— 112 
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pre-emption in a village were contained in 
paragraph 14, Ch. 11 of the wojib-ul arz. 
Chapter II was headed thus, — “ Mutual rights 
of (he co-sharers, based on custom or particular 
contracts. ’ Paragraph 14 was beaded “ Custom 
relating to the right of pre emption.” The 
clause gave a rjght of pre emption first to a 
near co-sharer, then to a co-sharer in tbe path, 
after that, to a co-sharer in the thok and lastly to 
a co-shartr in the»aa/iu/. Held, that the terms 
of the wahb ul-arz clearly evidenced a enstum 
of pre-emption in respect of tbe mahals to 
which it related. MATHUItA I’HASAD v. SHEIKH 
lilUHAMMAD, 17 Ind. Cas. 844, P.C. = 17 C. W. 
N. 98. 

(31-c) — Pre-emption — Wajib-ul-arz — Con- 
struction — Custom or contract. — In a suit for 
pre-emption, two wujib-ul-arzcs, one of 1833 
and another of 1660 were produced. The 
u'oiib-ul~Q7Z of 1833 recorded a custom of pre- 
emption. Tbe U'njt6-u/-<ir2 of 1660 leccrded 
that there ha l never been any sale or transfer 
aud that in Juture tbe co-sharers could sell to 
whom they pleased. iJeld, that iLe wojtb-ul- 
arz of 18G0 uegalivtd any inference as lo the 
existence of custom of pre emption that might 
be drawn from ih.it ol 1833, and, under the 
circumstances, no custom of pre-emption was 
proved to exist in the village- RaMHIT 
MISUA V. CHANDI PkaSAL) DUBE, 16 Ind. 
Cas. 411. 

(31-/) — Pre-emption — Wajib-ul-arz — Evi- 
dence — Custom or contract — Perfect purtiiion, 
effect of— Onus of proof in pre-emption .'>uits. — 
Tae wojib-ul-atz of a village contained tho fol- 
lowing provi.sion: — ” in future, every co-sharer, 
mortg-igur or mortgagee shall, as such, be at 
liberty to make tiausfers, But he shall make 
transfers fir.st in favour ol his own and elc jnddi 
brothers, and after them in favour of co-shaters 
in tbe khata path as well as in favour of tho 
proprietors of tbe village. If none of them 
take the share, bo shall Ic competent to make 
transfers in favour of strangers.” Ihe village 
was BUDscqueutly divided into several mahals. 
A co-sharer in one of the mahals translerrcd 
his share t.i another person who was a mort- 
gagee in the same nm/ia/. A co-sharer of tho 
village* who was a co sbarer in a dilK-rcnt mahal, 
brought a suit for pio-empiion. Held, that 
the suit could not succeed. Per Richards, C.J. — 
In a suit for pre-emption, tbe onus lies upon 
the plamtifl to prove tbe existence of the cus- 
tom of pre-emption. It is uccossary for him 
nut merely to establish tbe existence of some 
custom of pre-emption, but be has to establish 
the cxisieuco of particular custom which enti- 
tles him to pre-empt as against the defendant. 
There is no dillerence between tho mode of 
proof of a custom ol pre-euiptiou and any other 
custom. The existence or non-existence of a 
custom of tbe pre-emption cannot bo said to 
depend upon the coDstruciion of a wajib-ul- 
arz The wajib-ul-arz is not the custom. It 
is merely evidence of custom, and no class of 
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evidence is more likely to vary in value accord- 
ing to eircurastances chan thab of the wajio-ul- 
arz. 132 A. 363=14 C.W.N. 770 = 37 I.A 19' 
P.C. = 7A.LJ. 704 = 12 C.LJ. 36 = 12 Bom.’ 
L R. 504 — S M.L.T, 79 = 6 Ind. Gas. 787 = 20 
M.L.J. 604 = 13 O.C. ]63 = M.W.N. 1910. 324. 
Rel.cn. \ The main object of the custom of 
pre emptiou is to avoid admitting strangers 
into tbe co-parcenary body (22 A. 1, iJ.i The 
remUnf perfect partition is thab the old co- 
parcenary body ceases to exist, and new co- 
parcenary bodies are created in each mnhal 

AHMAD Syed Khan v. Digamhar Singh, 16 
C^s« 361« 

^'^'i^—Prse,nptinn-\\\ijib-ul.arz-~Cu5tovi~ 

Imperlect vnrtuion. elJect of —Aq iinnerfect 
partition does not affect a right of pre-emption 
which existed prior to such nartition. Mah\. 

oFP ^i^ASHAD v. Jaipal Raut, 8 Ind. Cas. 
ob7* 


(33)~Wajib.ul-arz recording custom of — 
Previous one giving no such right- The latest 
silent The right never claimed in respect of 
other sales- Custom fallen into desuetude.-- 
\\ here the ivajib-ul-arzes of a village nrepared 
respectively, in 1860 and 1871 afforded evidence 
of the existence of a cu^tom of pre emption, 
hut that of 1836 proved that no such custom 
existed an.i the latest wjib^ul.arz was silent 
as to such custom, there also being evidence of 
sales taking dace in the village, without the 
right being evtr claimod, /t that the lower 
Court was justified m holding that the custom 
had not been satisfactorily proved GULAR 
SINGH v. Jag Ram, 3 A L J. 646 = A W N 

1906 249. ip., 31 A. 539 = 3 Ind. Ca^. 903 = 
o A.ijaJ, 7U5.J 

(34)— Wajib-ul arz, not signed by fambardar 
or co-sharer— Whether evidence of village 
cMsforn. — Wajih-ularz. Construction of. Al- 

though a wajih-ul-arz was not signed by the 
fam6ardar or by any of the co-sharers, it was 
ncyertheless held to afford prima facie evidence 
of the village rights and customs recorded iu it 
when the correctness of the wajib^ul-arz had 
been allowed to remain for every many years 
unchallenged. The clause relating to ' pre- 
ernption in a wajib-uharz was as follows — 
When any muafidar in the desires to 
transfer his share, then, first a share-holder in 
the takes it; and if he docs not take it, 
then another man who desires to take it takes 
it. j^eld that this clause declared what tbe 
village custom was. and that it was not 
intended thereby toadoor. the Muhammadan 
law of pre-emption, RuSTAM ALI KHAN v. 

ABHASI Begam, 13 A. 407 = AWN 1891 
146. ’ 

Limitation Act (XV o/ 1677). sch. JI, 
art. 10 Pre-emption — Vendee in possession of 
a part of the properly as nsufruclunry mortga- 
gee Capable of physical possession— Time to 
from registration of sale-deed — Practice — 
Validity of an order of remand— When to be 
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impeaced after the passing of -flnnl decree— 
Civil Procedure Code. (Act XIV of 1882). s. 591 
Wajib-ul-arz, construction of — Custom or 
confruef.— Where a part cf tbe property sold is 
already mortgaged with possession to the vendee, 
the whole of the property is not capable of 
physical possession at tbe time of tbe sale, and 
consequently tbe period of limitation for a suit 
for pre-emption must be reckoned from the 
date of the registration of the sale deed. In 
second appeal against a decree passed after a 
remand under s. 562 of the Code of 1382. tbe 
appellant cannot be permitted to contest 
the validity of the order of remand, unless be 
also challenges the validity of the final decree 
on grounds independent of those upon which 
the order of remand was based. Where the 
incidents of tbe right of pre-emption, as record- 
ed iri two successive wajib-ul-arzes, are uni- 
form, and the documents as they stand contain 
no words or expressions which definitely stamp 
them as records of contract, it should be pre- 
sumed that the tvajib-ul-arzes record an estab- 
lished custom and not a contract. Ramjas 
AHIR V. Babu aman Sahai. 5 Ind Cas. 667, 

(36) Pre-emption — Non-existence of the 
custom in thf. new abadi of Garhi Awan, a 
suburb of Hnfizabad in Oujranwala District. 

Held, that, a tot illy new abadi added to a 
town ybould be regarded as its distinct sub- 
division for the purposes of pre-emption, even 
if no one has yet christened it as a mobalJah 
and no-sub-divisions have been hitherto re* 
cognised in sucliatown ; and that custom of 
pre-empdon cannot be presumed to exist in the 
new abadi, simply because it prevails in the 
town Itself. The case is different where the 
limits of a tovvn have been gradually extended 
by erecting house after house on its edge to 
meet the press of population. Found, on the 
above principle, that abadi Jadid of the old 
village of Garhi Awan, now a suburb of Hafi- 
zabad, is a distinct .sub-division and that no 
custom of pre-emption on tlie ground of vici- 
nage obtains tbertin. ALLAH DiTTA v. 

Muhammad Nazir, io 2 P.WR. 1910 = 84 
P.R. 1910 = 7 Ind Cas. 716. 

— Pre-emption — Wajib-ul-arz— Consfruc- 
tion — Right to sue, when commences . — A wajib~ 
contained the following clause as to pre- 
emption*— “If any co-. sharer wishe.s to mortgage 
or sell conditionally or absolutely bis share, he 
can transfer it for tbe price that may be offered 
him by others, first lo a near co-sharer, next 
fo other co sharers in the patti and, in case of 
their refusal, to bis near co-sharer in another 
path, and should they also refuse, then to 
other co-sharers in tbe mahal, and lastly lo a 
stranger, if tbe share of any co-sharer be 
mortgaged or sold conditionally to a stranger 
and he be unable to redeem, then any of the 
co-sharers in his patti may, if the term of tbe 
mortgage is about to expire, pay up tbe money 
and take possession, and when the mortgagor 
or his beir has paid the money in accordance 
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with the condition of the deed betweoo the 
original mortgagor and the cj-sbarets entitled, 
ho may enter into possession ” A co-sharer 
mortgaged his property by way of conditional 
sale prior to the 19th of June 1907. On the I9th 
of June, the mortgages obtained a decree lor 
foreclosure on the strength of the mortgage. 
Subsequentto the foreclosure decree, the plain- 
tifi, aco-sharot entitled under the wajib-ul-arz 
to pre-empt, brought this suit for pre-emption. 
Eeld, that the pUintifi’s right to sue accrued 
as soon as the mortgage was made and riot 
when the foreclosure decree was obtained. 
Ra.ta Ram Singh v. Paras Ram Singh, 
11 Ind. Caa. 628. (3 A CIO, 20 A. 103, F.B., 

-R.) 

(38) — Wajib-ul-arz, ambiguity of-Con’itruc- 
lion — Contract — Registration -‘Termination of 
settlement. — A contract of pre-emption recorded 
in a toajib nl-arz does not require registration. 
In the absence of evidence to the contrary, 
such a contract will be held to last only as 
long as the settlement during which it is 
made, continues. Where the language of a 
wajib-ul-arz is obscure, it affords no basis for a 
right of pre-emption. JiAKHDUM B.AKSH v. 
ALi Husain khan, 3 a L,J. 307 = A.W.N. 
1906, 149. 

— Wajib-ul-arz. whether continues in force 
after expiry of term of settlement. — If a wajib ul- 
arz is expressly stated to be a manual lor the 
regulation of the affairs of a village during the 
period of settlement alone, a right of pre-emp- 
tion created by it cannot bo enforced afler the 
expiry of that period, unless a provision has 
been made for that purpose, or the operation of 
the wajib-ul-arz has been extended by the 
agreement of the parties. RUTTUN SINGH v. 
OoMU.vo Singh. 4 N.W P. 13. 

(40J— Wajib-ul-arz — Construction — Bre- 
thren. — Where the pre-emptive condition runs 
to the effect that the Hlienation shall be made 
first to brethren of a common ancestor, and if 
they refuse, then to the other sharers of the 
puttee and if they do not take, then, to any 
one else, the brethren in whose favour the 
first right of pre-emption is provided, must bo 
construed to be brethren who are sharers in 
the puttee. HUR SAIIAI v. JawaLA. 2 Agra 
31. 

(41)— Wajib-ul-arz — CousfrMcfton of docu- 
ment — Co-s/tarers.— The wajib-ul-arz of a vil- 
lage gave a right ot pre emption in favour of 
three classes of pre-omptors, namely, (1) near 
co-sharers of the vendor, (2) oo-sharera in 
another thok, and (3) other co-shacers in the 
thoh. Held that those wore three mutually 
exclusive classes of pre-emptors, and that a 
co-sharer in the s-irae khala with the vendor 
took priority as a ” near co-sharec ” over a co- 
sharer in the thok, but not in the khala. 
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TlRTHl RAI V. SITLU RAI, A.W N. 1903, 192 = 
2 A.L J. 707. 

(42) — Wajib-ul-arz — Pre-emptive right — 
Person under disabiUtu — Right of alienation — 
CousirHcftOrt.— Where. in the wnjib-ul arz oap-rs, 
there were conditious to the following effojt: — 
“ Every co-sharer is at liberty to alienate his 
own fthtre. but it will he necessary for him ac 
the time of alienation first to inform his next 
nearest neighbour co-sbarec, and if he refuses 
them, etc.” Eeld that the conditions did not 
confer on any person under disability a right 
to alienate which he did not otherwise enjoy. 

Radhay Pandey v. Munsa Ram, 2 Agra 
85. 

(43) — Wajib-ul-arz— Construction - Pre'ernp- 
tion. — A condition in a wojib nl arz, that ” in 
case it should be necessary to alienate the estate 
for any special purpose or for the paymeut of 
Government revenue, the same should be done 
i^ith the coQSont of all the sharers” was held 
not to contain a stipulation for tlio existence 
of pre-emption. RaM PkRSH.VI) SAHOO v. 
Sheik RUMZANEE. 2 Agra 37 ; Gayauin v. 
RAMSAHAI. 2 Agra, Pt. 11, 181; BABOO DOO- 
BEY V. ISHUEE, 3 Agra 74. 

(44) — Pre-emption — Construction of wajib-ul- 
arz — Holder of "resumed revenue-free land" — 
Co-sharer. — A clause of the wajib ul-arz of a 
certain village ran as follow.s; — **When any oo* 
fharer {hissaUar\ is bent upou soiling or mort- 
gaging bis right {haqqiyat}, then, first, that 
Co-sharer who is neircsc to the sharer bent on 
trarisfer can take it; after that, any other person 
who 13 interested (s/iari^) in the village rank by 
rank can take it. If no person interested in the 
village takes it, then a stranger may take it.” 
The plaintiff claimed as a co-ebaror in the 
village for pre-emption of certain ” resuoted- 
revenue free Imd ” in the villages which was 
sold to a stranger. Held, that under the 
circumstances of the oaso, the plaintiff had no 
right of pro emption in respect of the land 
claimed by him, as Mie vendor was not, within 
the meaning ol iho wajib-ul arz, a no sharer io 
the village by virtue of his possession of a 
portion of the '*resumid revenue- free land.'* 

Kallian Mal V. Madvn Mohan. 17 A 447 
= A-W N. 1895, 93. iF.. A.W.N. 1004, U8;R., 
20 A. 419. 19 A W.N. 19, A W.N. 1903. -VJ^S 
A-L.J. 182; O., 3 O.C. UO, A.W.N. 1905. 92.] 

(45)— Wajib-ul-arz. consfrusf ion of — Co-sharers. 
— The provision for pre-emotion in a wijib-ul~ 
arz was as follows : — ” When any oo--ihar 0 C 
wishes to make a sale or mortga,;e of his share, 
it 13 iucumoent on him to do so first in f.tvour 
of a near co-aharer, next in favour of a co-ah trot 
of his thok, an I lastly in favour of a co-sharer 
of another thok, at the rate of R.s. 20 per bigha 
of cultivated land, and Rs. 5 per bight of waste 
land. If none of those take it, then he may 
transfer it to an outsider. If any co-sharer (i.e.t 
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any co-sharer who wishes to sell or mortgage) 

fail to act as above directed, another co-sharer 
has the ngbt of enforcing pre-emption in res- 
pect of the properly. If the term of the mort- 
gaged share of any co-sbarer is about to expire 
and notice of foreclosure has been issued, and 
the CO- sharer mortgagor has not the means 
to redeem, then, another cr-sharer. after pav- 
mg up the money, may lake back the share 
and when the or.gmal mortgagor has the means 
he. after paying the money, may take posses- 
sion of the share.” Held, (a) in the cafe of a 
conditiona sale of property to which this 7 vahb^ 
applied, that it contemplated only two 
stages and not three. v>z., (1) me time when a 
contract of sale or of mortgage is about to be 
entered into or has m.n entered into, and 
2) the time when the conditional vendee has 
brought his suit for foreclosure, and before he 
has obtained his order absolute on the decree 
or foreclosure, (o, In the first case, the Limi- 
tation ..Vet fixes a time within which a co-sharer 
desiring to claim pre-emption on a sale or on a 
mortgage must bring hi.^. suit ; and in the latter 
ca^se up to the time when that order is made 
absolute the co-sharer desiring to p.e-empt 
may, under this wyib uUatz. obtain pre-emp- 
tion upon payment oi the amouut decreed 
in the suit forforccif sure, (c) When the order ' 
absolute for foreclosure is made, the co-sharer s 
right to pre-empt under this uajib-ul-arz is 
gone and extinguished. There is no provision 
as to wh.u IS to take place then, and a co- 
sharer not having avai cd himself of bis right co 

pre-empt before the order absolute, the decree 

fully vest ID Ibo venuee ihe rights wb-cb be 
Obtains unocr his order absolute for foreclosure. 

At that time, the matter bus reached the sta<re 

non? V ^tie custom or 

contract in the W3jib-ul-nrz, an i the right of 

the decree-holder under bis Oivil Court decree 

cannot be affected. CrAYA BHAKTHI v LaKH 

®‘^ = A-W.N. 1906. .47;’ 
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stTuction o/.— The question in this case was, 
•w-hetber, under the terms of a wajib-ul-arz, a 
claim for pre-emption by a co-sharer of the 
vendor ID wMu/i land may be advanced where 
the property sold is lakhiroj. i.e., muafi land, 
ibe lOQjxb-ularz contained the following pro- 
visions as to pre-emption “ In khalsa, there 
IS only one zemindar; consequently, there is 
no custom of pre-emption ; but as between ze- 
mindars, proprietors of resumed milks, and also 
proprietors of Inkhiraj, there is this usage that, 
If any co-shartr sells or mortgages his share, or 
’ “origagee sub-mortgages his mortgagee 
rights.it IS incumbent on him to inform his near 
co-sharer, and in case of his refusal, other co- 
and sell or mortgage for a reasonable 
I p ICC. they refuse or do not offer a reasonable 
price, be will be competent to transfer to a 
stranger. ’ ffeld, that, according to the terms 
ot the wajib-ul arz, as set forth above, a right 
Of pre-emption is given in regard to property of 
three descriptions therein mentioned, oiber 
khalsa land, as between co-sharers of each 
description of property. A co-sharer in lakhi- 
i c., muafi land, has, therefore, a right of 
pre-emption in the case of a sale of such laud 

Habib-ullah V. KALLAN, 
A.W.N. 1905, 92. 

(48) Wajib-ul-arz — O^er to co-sharers, con- 
diLon pnctdent—OjJer to some co-sharers- 
A^rcf.—The lerms cf a tvajib-ul-arz clearly 
provided that the vendor should offer bis share 
irst to his co-sbarers before he .“^ells the same 
o ft stfftDpcr* held that ihe vendor must 
make tbe offer to each and every one of his co- 
I sharers before sale to the stranger. It i.s not 
sufficient for him to make tbe offer only to 
sorne of them. Dowlut v. Netram, 3 N. W. 


o/-Co-s;mrfrs in 

mahal. ihe co-sbarers of tne mahal and the 
owners of the muafi plots included m the arei 

BhHrersTr n ; "h be c. lied co- 

whatever wuh one another, and it by no means 
follows that the custom of pre-emption adopted 
by or existing among the members of the khalisa 
co-parceriary body would be applicable to the 
owners of the muafi plots. Strict evidence is 
alwa> s necessary to prove that the s.ime custom 

° Naraix Das v. Ram 

SARA^ Das. 20 A. 419 = A.W.N. 1898, 99. (J7 

fifi? .' A ^73 = 4 A.L.J. 

666 ; D., 3 O.C. 110.] 

io~Claim by a co-sharer 
tn lakhiraj, ».e.. muafi land— Wajib-ul-arz. con- 


(49) Wajib-ul-arz — Intrepretation of docu- 
I ~ ** ■^/i'lrer ” — Oivners of sharer in 

Haqiat mutafftriqa/’ — Tho pre-emptive 
clause of wajib-ul-arz provided that if any co- 
sharer wishes to sell tr mortgage bis right 
{hagiat) he is bound to inform the persons 
, mentioned in the dooumeut. Held that no 
right of pre-emption would arise in respect of 
the sale of a share in an isolated plot of land 
in the village. JODHA SiNGH v. BHOLA 
Nath. A.W.N. 1904. 118. (17 A. 447, 20 A. 

419, F.) IH., A.WN. 1907, 173 = 4 A.L.J. 
665.] 

(50) — VVa jfb-ul-arz — Consfri^cfion — Co-skarers 
in the village — Right to pre-empt — A wajib- 
ul-arz gave a right of pre-emption to own 
brothers and nephews, then to cousins, 
then to co-sharers in tbe patti, and then 
to co-sharers in the village. Tbe village, 
which was originally divided into two patlis, 
was subsequently divided into several mahals 
by perfect partition, bub no new wojib-ul-arz 
was framed. Held, that a co-sbarer in one 
mahal had a right to pre empt in respect of a 
sale to a stranger of a share in another mahal. 
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JANKi Nath v. Raja ram Partab Singh, 
2A.L.J. 833 = 28 A. 286 = A,W.N.1906. 2. (22 
A. 1. R.) [R.. A W.N. 1005,137 = 3 A.L.J. 

433, 1 Ind. Gas. 504, 3 Ind. Gas 827, 6 A.L.J. 
958 = 32 A. 63 = 4 Ind. C\s. 138.7 A.L.J. 
133 = 6 Ind. Gas. 17, 32 A. 265 = 7 A. L. J. 
199.] 

(51) — Wajib-ul*arz — Right of pre-emption 
— Co-sharers. — Where a wajib ul-arz provided 
that tho share-holders should sell with the con- 
sent of brethren and co-sbarers, it did not con- 
fer any right of pre-emption on co-sharers. 
BUBBOO DOOBEY V. ISHUEE, 3 Agra 74. 

<51-a) — Pre-emption — Cwitom — W.ijib-ul-arz 
— Relation ns well as co-sharer — Preference — 
Re-sale to co-sharer by vendee--Lim\tatiO'i . — 
M sold certain zemiudari property to P on 
Cth November. 1009. Pw»9 a stranger, and 
he re-sold it to S and K on 14ih November, 
1010. S and K were co-sbarors of M, the 
original vendor. Plaintiff, who was aco-.sUaror 
as well as a relation of M, brought a suit for 
pre-emption on tho ll'h November, DIO. S 
and K, however, were impleaded on 3rd Feb- 
ruary, 1911. Tho evidence in support of tho 
oUsStom of pre-emption consisted of two wajib- 
of 1833 an 1 i860, rospectivoly The 
ono of 1833 required an intending vendor to 
notify his co sharer of the sale, and when he 
refused, right was given to sell to a stranger. 
The latter laajib-ul arz recognized a general 
riglit of transfer, but provided tbat, lir^t. a 
near relation who was a co sh.icer, and then a 
co-sharcr, would have the right of pre-emption 
as against a stcai>ger. Held (1) that tho custom 
which tho plaintiff w.is putting forward was a 
very usual custom, and consequently the 
finding of tho Court below that the custom 
was proved was justified ; (2) that the suit 
was not barrod by limitation, for it was tho 
sale of the 16tb November, 1000, which gave 
the plaintiff his cause of action : (3) the second 
set of vendees were necessary parties in this 
sense, that. unle.ss they were made parties, 
they would not bo bound by a docroo against 
their vendors, tho original vendees. S.AT 
Nauain v. 3ADUI Nath, 9 A.L J. 211 = 13 
Ind. Caa. 643. 

(52) — Wajib-ul-arz— Sale by co-sharer to 
stranger— Proof of offer and refusal -Validity 
of sale. — Where the terms of tbe wajib-ul-arz 
recognise the right of each sharer to sell with- 
out the consent of the others out limit that 
right so far as to give preference or tight of 
refusal to the co-sharers, the sale to a stranger 
can only be good and valid on proof of oner 
being made and refused by tbo co-sharers. 

Permeshrbe Dass V. Rai Koondun Singh, 
3 Agra 3. 

(53) _Waiib-ul-arz— Co-s/iar«r— Owner iso- 
lated plots 0/ land in a village.— Held, that the 
owner of isolated plots of land in a village is a 
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co sharer in the village and may, as such, pos- 
sess rights of pre-emption, although he does 
not own a share in tbe zemindari of tbo village 
and bis name is not recorded in the khewat. 
ALi Husain Khan v. Tasadduq Husain 
Khan. A.W N. 1905. 219 = 2 A L J. 612 28 

: A. 124. 112 A. 426. 16 A 412, F.) [D., 4 A.L. 
J. 541 ; R , 28 A. 246=2 A.L.J. 788 = A. W.N. 
1905, 264 ] 

(54) — Pre emp?ion--W.ajib-ul arz — Deyofwfton 
of interest — Right of heir to maintain a suit — 
Co sharer joining an heir of another co-sharer 
— Effect of. — Tbe object of pre-emption is to 
exclude from the co-pircenary body a person 
wlio does not belong to that body and is entirely 
outside and. in that sense, <a stranger to tbat 
body. Where, therefore, a co-sharer died, before 
instituting a suit, and his grandson A, who 
succeeded him in tho c^-oarcenary, joined W 

I (another co sh ueri, in instituting a suit, /lefd, 

' that A was not a stranger to the co-pircenary 
body an 1 did not lose bis right of pr''-ornption 
against ihc purchaser. (5 A. 107, A. W.N. 1803, 
25, 10 A. 324. 5 A. 05. R. & Disc.) Jleli, per 
j Richards and Tudball, JJ. {Binerji, J., dis- 
' seating) that, under tho iMuh imma ian law of 
pro-emotion, the rule that the right of pro* 
einptioa dies with tho person docs not apply to 
; cases of Custom try Lvw. In tho Utter cases, 
an hoir who inherits h.is a ciglit to pre-empt tbe 
sale which took pi loe before iho estate vested 
in bun The case of 7 A, 535 was only au 
I authority lor the rule tbit a person pnrcbis- 
ing .» sbar *. holder’s interest sub-^equontly to 
another 9 lie could not enforce orc-ciupiiorj as 
his vendor might have done. Doubt expressed 
as to tho correctness of tho case. Danerji. J. 

, — The rule of pte-emplion is a rule of substitu- 
tion. Tho person to be substituted must bo a 
person to whom at the time of sale tho pro- 
perty could have been ofiored. Whore there- 
fore a co-sharer died before instituting a suit 
' for pre-emption and his grandson succeeded 
him, held, the grand-ion was not entitled to 
maintain a suit for pre-emption. Tho principle 
which applies to thocise of a purchaser equally 
applies to a cise of a devolution of interest by 
inheritance. WAJIU ABI v. Sahaban. 6 A. 
L.J. 887, P.B, = 6 M L.T. 352 = 3 Ind. Gas. 820 
! =31 A. 623. (7 A. 535, F.B.. F.) 

(55) — Sale by Government — Co-sharer . — 
When the Government acquires laud perma- 
nently, it does not become a co-sharer in tho 
village to which the land originally appertained, 
and the provisions contained in tho wajib ul arz 
dealing with sales by co-sharar.s do not apply. 
Hence tbe Government can sell tho land to any 
one it pleases and tbe co-sharers have no right 
of pre-emption. GAYA SINGH v. RAJA RAM 
SINGH. 2 A.L.J. 787 = A.W.N. 1903, 259 = 28 
A. 235. 

(56) and (57)— Wajib-ul-arz— Corwfrucfton — 
Cosharers in the village -^Right to pre-empt , — A 
wa/i6-u/-arzgave a right of pre-emption to own 
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brothers and nephews, then to cousins then to 
co-shartrs in the patti, and then to co sharers 
in ihe village. The village, which was originally 
divided mtotwo patlis, was subsequently divid- 
ed into several ma^aZs by perfect partition, but 
no nevf wajib-ul arz WAn framed. Held, that 
a co-bharer in one maiial had a right to pre- 
empt in respect of a sale toa stranger of a share 
in another mahal. JaNKI Nath v. Raja 
RAM PARTAB SDs’GH, 2 A.L.J. 833=A.WN. 
1906, 2 = 28 A. 286. (22 A. 1. R.) [R.. A-W. 

N. 1906, 137 = 3 A.L.J. 433, 1 Ind. Gas. 504, 
3 Ind. Gas. 827, 6 A.L.J. 958 = 32 A. 63 = 4 
Ind. Gas. 138, 7 A.L.J. 133 = 6 Ind. Gas. 17, 
32 A. 265 = 7 A.L.J. 199.] 

(53) — Wajib-ul-arz, construction of— Brothers 
— Co-sZmrers.— A village icajib-ul-arz provided 
that, in the case of a sale by a co-sharer the first 
right of pre-emption would be in the uterine 
brother of the vendor, and the next class of pre- 
empiors would be co-sharers m the village; but 
the same wajib-ul-arz further provided that a 
Hindu widow succeeding to her husband in the 
absence of male issue would have full powers of 
sale, but would not be ccmpeitnt to sell to her 
brother or father. Held that the brother of 
Hindu widow could not as vendee from his sister 
resist a claim lor pre-emption brought by co- 
sharers in the village. KamNIWAZ v. Dakho 
A.W.N. 1908, 59. 

Pre-emption of village lands— Construe- 
ixon of wajib ul-arz.— Rrof/ier^ — Nephews— 
Co-sharer,— vVhere the wajib-ul-arz of a village, 
comprising three thoks and some undivided 
land, provided, that the right of pre-emption shall 
belong in the first instance, to such brothers 
and nephews of the vendor as were co-sharers 
and, on their refusal, to other owners of the 
thok, held on tbo proper construction of the 
wajxb-ul-arz that in the case of a sale by the 
owner of one of the thoks of bis entire interest 
in tbo village, the owners of the other thoks 
could not claim any right of pre-emption. 
Lachcho V, Maya ram, s A. 158. P.C. = 10 
l.A. 1. 

160)— Pre-emption— Wajib-ul-arz— Condifion 
of agreement — Near relative though not share- 
holder in same thoke, preference of — Sale to 
wxfe of Vendor — Wife near relative, not strang- 
er- — The condition of pre-emption in the agree- 
ment recorded in the wajib-ul-arz ol a village 
was that the right of purchase should first be 
with the real brother of the share-holder, next 
with the nearest relatives {rishtadaram karib), 
then, with the share-holders of the same thoke, 
and after them with the share-holders of other 
thokes, 8ome property had been sold to a near 
relative and to the wife of the vendor. Held, 
in a suit for pre-emption by a share holder of 
the thoke, that a near relative fulfilled ail the 
required conditions and had a preferential 
rigbc over sharers of the thoke, as it was not 
necessary that the near relatives referred to in 
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the wajib-ul-arz should own a share in the 
same thoke. Where the parties are Mabo- 
medans, the wife of the vendor would come in 
as a near relative in spite of her being not a 
share-holder, as a wife could not be considered 
a stranger having no interest whatever in the 
family. Gonsequently, a person having a right 
of pre-emption joining the wife of his vendor 
with him in his purchase does not lose his 
rightof pre-emption. SyedMahomED TUKEE 
V. Sheik Hujji, 5 N.W.P. 142. 

(61) — Wajib-ul-arz— “7iZZa(7e”—P£r/ecf parfi- 

iion, effect of, on covenants contained in wajib- 
ul-arz Co-s/wrer.^.— Where a village is, by perfect 
partition under the Land Revenue Act. 1873, 
divided into a number of separate mahals, the 
covenants regarding pre-emption among the 
co sharers, contained in the wajib-ul-arz, are 
not affected thereby and continue to be in force 
after such partition. The term “village” as 
used in a wajib u)-arz, means a definite area 
of land with houses upon it. Everyone living 
in the area has a share in it, and may therefore 
bo regarded as a “ shareholder” within its 
meaning. Even after partition, although 
there may be no joint ownership in the village, 
there may still be some community of interests 
and also a considerable community of things 
held and used in common by all the inhabi- 
tants. Gokal Sikgh V. Mannu Lal. 7 A. 
772 = A.W.N. 1885. 263. [Diss, 17 A. 226; F-, 

II A. 257; Exp., 22 A. 1, F.B ; R., 9 A. 234, 

11 A.W.N. 137, 27 A. 602 = 2 A.L.J. 313 = A. 
W.N. 1905, 115.] 

(62) — Wajib-ul-arz — Joint Hindu family-Co- 
sharer . — Even where one member of an undi- 
vided Hindu family is recorded in the Collec- 
tor’s register as co-sharer of a mahal. the other 
members of the family are “co-sharers” for 
purposes of pre-emption, within the meaning 
of the wajib-ul-arz. GANDHERP SiN'GH v. 
SAHIB SINGH. 7 A. 184. F.B. = A. W.N. 1884, 
326. [P.. I O.G. 252; R., 17 A. 454, 7 O.C. 61. 

3 A.L.J. 641= A. W.N. 1906, 240.] 

(63) — Joint Hindu family — " Co-sharer" — 
Wajib-ul-arz. — The tvajib-ul-arz of a village 
contained the following entry regarding the 
right of pre-emption — “ When any co-sharer, 
etc.” Held that a Hindu son living jointly 
with bis father and having no separate property 
of his own was not a “oo-sharer” within the 
meaning of the wajib-ul-arz, and was not enti- 
tled to pre-empt the property transferred by his 
father. JANEK SINGH v. GENGA BISHAN, 
A.W.N. 1884. 13. 

(64) — Prfl-etnpfion— Wajib-ul-arz — “Trarts/er” 

— ^'Nearer co-sharer" — Mortgage by conditional 
sale — Acquiescence — Rights of conditional vendee 
who first forecloses. — The term “transfer” in a 
wajib-ul-arz includes both sales and mortgages. 

The expression “ nearer co-sharer ” applies to 
the co-owner of a particular share in preference 
to the owners of other shares in a village. 
Where, of two conditional mortgages, simul- 
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■ ■2. — Coaatructioa of Wajib*ul-arz — ctd. 

tansously exioutad by tho two co-owiiera of a 
shire, to rwo d'ff areot pac^oos, one first becomes 
absoluts, and the mortgagee is recorded as the 
proprietor of half the scare, he can claim to 
pre-empt in respect of the other half share when 
the mortgage on it h foreclosed, subseqaentlv. 
on the ground that he is a “ nearer co-sharer, ’ 
for at the time of the conditional sale iu respect 
of the second half share being foreclosed, he 
and the mortgagers were the only owners of 
the share. Tne right which arose at the tunc 
of the mortgage and that which arose at the 
timejof tho sale on foreclosure were diOerant 
rights. Tho acquiescence in the mortgage could 
not eSoct the ngh*. subsequently arising under 
the sale. RUP NAUAIS v. AWADH PKASVD. 
7 A 478=A.W.N. 1885.85. [/2., 11 a.W.N. 

185.] 

(65) — Custom, wajio-ul-arz — Provision for 
offer of sale to co-sharers on pavm'int of price 
fixed by Vanchayet, effect of. — This was a suit 
for pre-emption. In tho Administration piper 
it was provided that, before a sale by a co-sharer, 
the land must be oflorod to tbe other co-sharers 
and shall not be alienated by him unless the 
said co-sharers shall refuse to take the land for 
the price fired by a Panebayet of Zemindars of 
neighbouring villages. The Chief Court was of 
opinion that it could not ce held that tbe 
custom evidenced by the clause gave tho pro- 
emptor an absolute right to an oflor of putob ise 
at such price as a Panchayet might deteemiue ; 
nor, as a matter of law, Ciin it bo taken that an 
ofler made to the pco-emptor at the price at 
which ho was willing to sell, and for which he 
actually did sell, was not an oiler made in good 
faith merely because it was not accompanied by 
an offer to submit the price to do determined 
by arbitration, or because there was a refusal 
80 to submit. The most that can be said for 
tho pre-emptor is tha'. in determining tho 
question whether tho oiler made was made in 
good fairh, the circumstances that me vendor 
declined to h avo tho price fixed by a P anca ayet 
should bo taken ioc-) consider ation, JaTjAL- 

UDDiN Khan v. sandeh Khan, 49 P.R. 
1881. IR,, 75 P.R. 1901.] 

(66) — Wajib-ul-arz— Consfrweiion of docu- 
ment— Co-sharers . clause relating to pre- 
emption in a village wajib-nl-arz ran as follows : 
—“At tho time of the transfer of a zamindari 
right a right of pre emption will accrue against 
a stranger, on payment of tho price paid by 
him, firstly, to a co-sharor who is doacoDded 
from an ancestor from whom tbe vendor is 
descended: secondly, to jcint sharers, and, 
thirdly, to sharers in the mabal."— -HeW by 
Blair, J., that under this wajib ul-ars the right 
of pre-emption would only arise where the sale 
was to a “ stranger’’ in tho Boaso of a person 
not included in any of tho throe classes of 
pro-emptors specified. Held by Atkrnan, J., 
that under this wajib-ul-arz the right of pre- 
emption might arise also in favour of a higher 
class of the three classes of pre-emptors upon a 
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sale by a member of a higher, 

of a lower clas*. ILAHI IfAKHSH v. G'tWLX'!^ - 
ARBAS. A W.N. 1898, 

R ) IR . -23 A. 427. 26 M 51L‘] ' 

(67) — Pre-emption — Wajib-ul-arz — Construe- 
tion of document — Co-sharer. — The pre-emptive 
clause of a wajib-ul-arz ran as follows; — “If 
in this mahal any of the co-sharers wishes to 
seller mortgage his share, he shall transfer it 
first to his n-iar relatives, then to the near co- 
sharers. and chon co the other co-sharers ; but 
if none of them is willing to take, he then can 
transfer it to a stranger ; and if any co-sharer 
does noi act in this way. then his neat relatives 
and CO sharers arc entitled to taice by right of 
preemption in the order given above.” Held 
on a construction of this clause, that there was 
no justification for reading the words ‘‘ near 
relatives ’’ as meaning ” near relatives who 
are also co-sharers ” ABDUL WAHID v. 
WILAYAT HUSAIN, A. W.N. 1902, 109. [R., 

27 A. 553 = 2 A.L.J. 253=A.W.N. 1905, 97.] 

(G8i — Wajib-ul-arz — Consfruefton of docu- 
ment — Co-sharer. — Tho pre-emptive clause of 
wajib-ul-arz was drawn up in tho following 
terms : — “ In case of .great necessity, each co- 
sharer is entitled to transfer bis property as 
recorded in tbe khewat, and the near co-sharers 
and the pattidars can claim a pre-emptive right; 
but out of them, the one who is nuiror will 
have a prior right to do so.” Held, that tho right 
of preemption only arose on a sale to a stranger. 

If tbe sale was to a co-sharor. no right of suit 
Horuod bo a nearer co-sharer. JAI D.VT v. RAM 

Badal. a. W.N. 1903, 227 = 28 A 168. 

(69) — \Vajib’Ul-arz--Constrtiction — Co sharer. 

— The hJayiO-ui-arz of a village pr-wided that a 
oo-sbarer wishing to sell his share must do ro, 
for such price as any other person may oQor him 
to a near co-sharer in his own patti, next, to 
other co-sharers in tho samo patti, after that to 
nearer co-sharers in anetber patti then to other 
co-sharers in the mahal and then to a stranger. 

Held on the construction of tho wafib-ul arz, 
that it conferred a right of pre-emption on tho 
difieront classes of co-sharers therein mentioned 
inter se, and that it was wrong to construe it as 
conferring such right only in tho case of a sate 
to Biraogors. 8. A. NO. 103 OF 1902, 26 A. 516, 

Note. 

(70) — Wajib-ul-arz --Pre-empfion — Co-sharer. 

— A v)a;ib-ul-arz provided that tbe right of pre- 
empliOQ existed (l)ia a near co-sbarer in the 
samO patti (2) in any other co-sharor in the patti, 

(3) in near oo-sharers in other patties, and (4) in 
oo-sharera in the mahal at “ whatever price is 
obtained from another.” Held that, under tho 

uf-arx, each class of pre-omptors bad a 
preferohtial right of pre-emption as against 
persons belonging to tho next following class, 
if they happen to be purchasers. It conferred 
upon Che diflercnt classes, of persons mentioned 
in it a right of pre-emption inter se. SUKA- 
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DEO Singh v. Bahadur Singh, 26 A. 544 = 

1 A.L J. 272. [S A, No. 103 of 1902 and Letters 
Patent Appeal No. 28 of 1903, i?’.] 

(71) — Wajib-ul-arz— 0 / land by Govern' 
vient—Co-s,harer.—\^h&n Government has ac* 
quired land permanently it does not become a 
co-sharer in the village to which the land origi- 
nally appertiined, and on a sale thereof the 
provisions contained in the village wajib-ul arz 
which deal with sales by co*sharers in the vil- 
lage are not applicable. GAYA SINGH v. R \.I \ 
Ram Singh. A.W.N. 1905. 259 = 2 A.L J. 787. 

(72) — Pre-enip/ton— Wijib-ul-arz— Interpre- 
tation of documerd—Partxtion — Righla of co- 
s/iorcrs inter so — Custom orcontrnct. —The wajib- 
ul-arz of a village prepared ui 1803 gave a right 
of pre-emption to (1) the own br-)thers of the 
vendor, or nephews hwiog acointuo i ancestor, 

(2) CO sh irors in the paU\, anJ (3) co-sharers in 
Ann: her patti. The ivijib^ul-nrz prepared in 
1S73 was hoA.led a.s “ Rights of co-sharers inter ■ 
se, 'n>;ed upon custom or speci U contract, ” and 
provided fo>- pre-emption in chese terms; “ If a 
share-holder wishes to transfer his own .^hire, 
he should mikc the tran.,{yr to (Ij his own 
brother, c.Ji near relations, and if they ivr'used, ' 

(3) co sbar-'rs in the p<i(ti ; (-1) co-sh irers in the 
villig-'.” After this the village w,is p irtitioned, 
and the mahil in which the property sold wvs 
situito belonged exclusively to the vendor. The 
pre-emptor wm his own hcothor, but a co- 
sharer in a dillerent mahal. The vendees too 
wore co-sharer.s in another mahall Hrli, thit 
the plaintiff had no right of pre-emption. Per 
Dnner/i, J . — The chapter in the lo ijib-ul-itre 
((.f 1973) relied upon relates to the rights of the 
co-sharers inter se. The first category of pre- 
emptors uiust, therefore, bo the persons who 
not only fulfil the condition of being own 
brothers of the vendor, but must also be co- 
sharera of the vendor. This the plaintiff is nob, 
he having ceised to be one after the partition' 
Per Stanley, C.d’.— The luajib-ul-arz of 1363 
and 1873, respectively, do not record the same 
usage as to pre-emption ; consequently, as a 
custom must be constant and invariable, the 
loajib-ul-arz of 1973 does not recorJ a custom. 
The record being a contract, aud the period of 
settlement having expired, no right of pro- i 
empfion now exists. JWALA SINGH v. SUMER , 
Chand. 8 A.L.J. 51S. 

(73) — Wajib-ul-arz — Variation — Castorn — I 
Right of pre-emption intorse.— The custom of . 
pre-emption, as recorded in t.he wojib id-arz \ 
of 1833, gave no right of pre-emption inter se, ’ 
where.as. the tcajib-ul-arz of 1862 recorded such | 
right. There was no instance of transfer bet- j 
ween 1933 and 1862. The plaintiff has a pre- I 
ferenrial right under the document of 1862. ' 
but had no such right under that of 1833. ^ 
Heldt that no new custom under the circums- ' 
tances could have sprang up between 1833 I 
and 1862. that the custom of 1833 still subsisted j 
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and that the plaintiff had no right to pre-empt. 

: tapaisha dichhit v. Gokul dichhit. 
6 Ind. Cas. 839. 

I (74)— Pre-ewpfion- Wajib-ul-arz— Consfrwe- 
I tion— Right inter se.— The terms of a wajib-ul- 
arz cf a village gave a right of a first purchase 
to sab se karibi rishtedar , who was a co-shacer 
I and then to other co-sharers. Held that the 
I nearer relative had a preferential right to remo- 
I ter relatives. JaGANNATH v. Gola. 7 A L J. 
653 = 7 Ind. Cas. 261. 

, ^Vajib-ul-arz — Sale on '‘same price as 

, paid by stranger .Vo right inter se among 

I di/Jerentclasses of pre-emptors.— Whore a wajib- 

ul-arz recognised a right of pre-emption ‘ on 
' the .same price as paid by a stranger '' (Shakhs 
Oh nr) though it mentioned different categories 
of pro-emptors, and gave some of them a 
preferential right over otoer.s, held, that the 
right to pre-empt arose only in the case ofa 
sale bo a stranger. Narain SARAN SlNGH v. 
SiDH Nakain Singh 5 A.L.J. 635- A W.N. 
1903, 231. <27 A. 456, R ) [O.. 7 A.L.J. 610.J 
(76)— /-’r«-cjup(iow— Wajib-ul-arz— Construe, 
riou — Right given inter so — Words stranger' 

u^‘'d for regulating price. — In the wtjih-ul-arz 
of a village, the right to pre-ernpiion was 
recordel as follows : In case of sale or mort- 
gage, the tranfferor was bound to transfer first 
to a co-sharer iu the patti, then to pattidars 
of the mahal, (hen to the owners of the other 
mahais, and, in case of refusal, to an outsider, 
at the same price ns a stranger would be 
willing to give. ” Held, tha*- the right of pre- 
emption existed inter se between the persons 
mentioned in the wajib-ul arz, and that the 
words at the price as a stranger would be 
willing to give” wore introduced for the pur- 
po'^e of regulating the price onlv. GUARDIAL v. 
Mathura Singh. 7 A.L.J. 610 = 6 Ind. Caa. 
920. 

|77( — Interpretation o/ wajib-al-arz — ' 5fran- 
' 9 ^^-' — Suit for pre-emption. The plaintiff, pre- 
, emptor, was a oo-sharer in the patti. The 
yandee was a co-sharer in the village, but not 
i in the samepifti with the vendor. Hence, the 
i priority claimed by the plaintiff over the 
vendee. The languige of tho ivijib ul- arz ot 
the village showed that the right of pre-emption 
would arise only when the sale was made to a 
‘stranger.’ The sale in this case not being one 
to a ’stranger,’ but to a co-sharer in the village, 
though not in the same patti with the vendor, 
holi, no rigbo to pre-empt accrued to the plain- 
tiff. Kkatun Bibi V. Sayioa Bun. A.W.M. 

1905, 45 = 2 A L J. 689 = 27 A. 457. (23 A. 

427. R.; A.W.N. 1904, 104, D.) 

(78) — Pre-emDtion^ Wajib-ul-arz — “ Strait- 
9^*"-^' — Where, under the terms of a wajib-ul- 
arz, successive pre-emptive rights were given 
firstly to ‘own brothers,’ secondly, to 'near 
cousins,’ thirdly, to ‘shareholders.’ it was held 
in a case whore the parties were Mahomedans, 
that, in regard to a sale of land to which this 
wajib-ul-arz applied, nephew (brother’s son) of 
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the vendee was a * stranger,* and bis joinder as 
co-vendee would vitiate the sale and let in 
other persons haviog a ri^^^hc of pre-emption. 
AMJAD ALI V. MUSHTAQ AOMED, t7 A. 454 
= A.W.N. 1895, 95. (4 A. 5^59, D.) [R., 10 O. 
C. 2‘25.] 

(79) — Pre-emption — Wajib-ul-arz — “ Strang- 
er,'* meaning of. — A person, who is not a mem- 
■ber of the proprietary body amongst whom a 
custom of pre-emption exists, and who has no 
common rights and liabilities with the mem- 
bers of the proprietary body, is, for tbo purpose 
■of pre-emption, a stranger. A person who is 
entitled only to a malikana allowance is a 
stranger to the co-parcenary body ; and a sale 
onade to him is subject to pre-emption. DlRG- 
BIJAI Singh v. Ha.m ADHIN. 7 lad. Gas. 70. 

|80) — Wajib-ul-arz giving preference over 
strangers — Acquisition by a stranger of a share 
■other than one sought to be pre-empted — Effect 
-of. — The wajib-ul-arz of a village gave a right 
of pre-emption to certain co-sharers in succes- 
sion over strangers. A share was transferred 
to a stranger, who subserjuentty acquired 
another share at an auction. In a suit for pre- 
emption brought to pre-empt the former sale, 
held, that tbo plaintiff was entitled to pre- 
empt, inasmuch as the defendant’s rights 
wore still inferior to his rights. P.'iHOAN 
Singh v. a.tkuuak Singh, 7 A.L.J. 77 = 5 
Jod. Gas. S20. 

(Qi) ^Grove-holder whether as such a member 
of the village-community — Oudh Laws Act, 
s. Pre-emption. — Held, that a grove-holder, 
■i.e., a person owning trees, but having no 
interest in the land in which they are planted, 
is not, as such, a member of the village- 
community, within tbo meaning of e. 9 of tbo 
Oudh Laws Act, and cannot upon this basis 
claim a right of pro emption in respect of the 
■sale of a portion of the proprietary right. 
GANGOLE V. SYED KAMAR ALI KHAN, 13 0. | 

C. 202 = 7 Ind. Cae. 613. 

(82) — Wajib-ul-arz — Construction — Two 
classes of pre emptors^The first class of pre- ' 
emptors not claiming pre emption — by 

second class of pre emptors- — The wajib-\il arz 
• of a village gave right of pre-emptinu to real 
brothers and nephews, and after them to the 
person or persons who would inherit the pro- 
perty from the vendor in default of re-il brothers 
and nephews. The vendor bad two nephews, 
but they did not claim the right to pre-empt. 
Plaintiffs, who sued fjr pra -emption, were en- 
titled to succeed to the voi.dor’sgproperty in 
■ default of renl brothers -tnd nephew.^ : Ueld, 
that plaintiffs wore entirldJ to pre-empt. The 
noajib-ul-arz should be construed ms providing 
for two classes of pre emptors. namely. real 
brothers or nephews, and* (2 j the persons who 
would inherit the property from the vendor in 
-default of real brothers and nephews. If no 
t^ersou in the first class claims pre-emption, the [ 
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right devolves on any person in the second 
class. Ram Lal v. Kam L.al, 7 Ind. Caa. 
739. 

(83) — Pre-firnpfton— Wajib-ul-arz— Censtruc- 
tion— Preferential rights between a near rein- 
tioyi and a member of the same caste . — A wajib- 
ul-arz provided as follows : — “The right of pre- 
emption is given (1) toco-sharers who are near 
in blood to the vendor, (2) to other co-sharers 
of the same caste, (3) lastly to the co-sharers 
of the village.” £7eW, that under the wajib- 
ul-arz near relations had a preferential right 
over persons of the same caste. Bhagwat 
Din v. Sheo Dial, lO Ind. Gas. 40. 

(84) — Suit /or— Wajib-ul-arz silent as to 
priorily^Construction.^Wbeea a ivajib-ul-arz 
is silent as to the question of priority and 
simply gives the right of pre-emption to a 
number of persons without specifying any 
order in which they shall be entitled to pre- 
empt inter se, the Court will not be justified 
in interpreting the wajib-ul-arz as giving the 
right of pre-emption to the various classes of 
persons named therein in the order in which 
they were specified. Hatti v. Kunna A W. 
N. 1905. 101, (23 A. 42. A-W N. 1904. 104. D.) 

(85) — Wajib ul-arz, Construction of^ Uncle 
not included in the category of bhai nakiki or 
bhatija hakiki. — Where a wajib-ul-arz gave a 
right of pre-emption on transfer of share, first, 
to bhai bhatija hakiki, then to bhai chachmad 
who may be a co-sharer of the vendor, then to 
the co-sharers of the patti and so on, it was 
held that the uncle of the vendor bad no pre- 
ferential right to pre-empt over the vendee, 
who was a first cousin of the vendor, inasmuch 
as he was neither a bhai hakiki nor a bhatija 
hakiki. Semble: — A reciprocal right to pre- 
empt is not to be implied whore the docu- 
ment is silent. Janki Prasad v. Baldeg 
Prasad, 2 A.L.J. 687. 

(86) — Suit for — By a near relative based on 
wAjib-ul-Atz ^Construction of wajib-ul-arz — 
In this case, the plaintiff claimed the right 
of pre-emption on the ground that ho was a 
near relative of the vendor and, as such, ho was 
entitled to priority over tbo delondant, who 
had obtained a decree for foreclosure and an order 
absolute for foreclosure- Ho relied upon tbo 
wajib-ul-arz of 1664. which provided that “ if 
a co-sharer is desirous of transferring his share, 
bo shall transfer it, first, to bis near relative, 
and next to co-sbarora in the village, and. on 
their refusal, bo may mortg>ige or sell it to any 
one he likes.” But the defendant contended 
that tbo previous wajib-ul-arz was auporseded 
by a later wajib-ul-arz, which provided. “ Up 
to now there has been no suit for pre-emption, 
but we accept the right of pre-emption," and 
that this did not record a custom of pre-emp- 
tion, and that tho rule, which, under this 
wajib-ul-arz, would govern pre-emption, is the 
rule of Mabomedan Law. Held, that tho 
custom of pro-emption recorded in the previous 
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wajih‘Ul-arz had not been abrogated by the 
subsequent wajib-uUarz, although no suit for 
pre-emption had been brought, and when, 
according to the latter, the co-sharers agreed to 
accept the rule of pre-emption, they clearly 
agreed to be bound by the rule, which, at that 
time, prevailed, viz., the custom recorded in the 
previous wajib-ul-arz\ that, according to the 
construction of the previous wajib-ul-arz, there 
were two distinct classes of pre-emptors, the 
first class being near relatives whether they be 
co-sharers or not and the second class being co- 
sbarers in the village ; that the plaintifl, being 
a near relative of the vendor, was entitled to a 
decree in his favour. Ram Din v. Pokhar 
SINGH. A.W.N. 1905, 97 = 2 A.L.J. 253 = 27 
A. 553. (A W.N. 1902. 109. R.) 

(87) '-Pr<?-gmpfio«— Wajib-ul-arz —Presump- 
tion -Reg. X 11 of 1S22 — EvideJice Act. s. 35 — 
Preemption suii — Vendor,, whether ^ necessary 
parf?/.— According to the ordinary principles 
of interpretation applicable to a wojib-ul-arz, 
an entry relating to pre-emption is primn facie 
evidence of the existence of custom. (25 A. 90, 
i* .) Under Reg. VII of 1822, a wajio-ul arz 
was prepared with the object of furnishing a 
Court of justice with a compendious statement 
of the local usages connected with land tenures, 
and it raised a presumption of the truth 
of the entries contained in it even prior 
to the enactment of s. 91 of Act XIX of 1873, 
The entries are relevant evidence in.der s. 35 
of the Evidence Act. (A.W.N. 1904, 117, Over- 
ruled., 8 A. 434. P.) [R., 3 A.L.J. 561 = A.W.N. 
1906, 174.] In a suit for pre-emption, the 
vendor is not a necessary patty. Ram SARUP v. 

SITAL Prasad. 26 A. 549 = 1 A.L.J. 279 (6 

A. 57, A.W.N. 1903, 239, P.) [R., 10 O.C. 49, 
F.B.. G A.L J. 926 = 6 M.L.T. 300 = 32 A. 14 = 

3 Ind. Cas. 735.] 

{SS)—Suit to enforce right of pre-emption — 
Wajib-ul-arz— Clause in, fixing price in case of 
dispute between vendor and pre~eniptor — Pro- I 
?it6i(ion of sale to stranger. — This was a suit by ' 
the plaintiffs to enforce their right of pre-emp- 
tion in respect of certain property which had 
been sold by the defendant (a co-sharor with 
the plaintiffs) to a stranger for Rs. 150 in con- 
travention of the terms of the wajib ul-arz 
relating to pre-emption. Theplaintiffs, in their 
plaint, claimed to be put in the place of the 
stianger vendee on payment of Rs. 23-12-0 
being the value of the property according to a 
condition of the wajib-ul arz regulating dis- 
putes in cases of pre-emption. Tnis value was 
less than one sixth of tbe market-value of the 
property. Tbe defendants (the vendor and tbe 
stranger vendee) pleaded, tn(er alia, that the 
clause of tbe wajib-ul-arz fixing the price at 
which a co-sharer should sell to a co-sbarer 
was not applicable to tbe present case. Held, 
upholding the contention of tbe defendants, 
that the plaintiffs were not entitled to tbe relief 
sought. In this case, there had been a com- 
pleted transfer to a stranger for a consideration I 
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which was fair and honest and this suit hadl 
been brought 6 months after the sale. More- 
over, tbe plaintiffs claimed to bo entitled to 
avoid the contract between the vendor and tbe 
stranger vendee by payment to tbe latter, not^ 
of the price he had paid (Rs. 150). but of only 
Rs, 23-12-0, which was an abnormally low 
price, calculated on a principle applying to 
differences between vendors and co-sbarer pre- 
emptors only, and, thi.s. a Court of Equity 
could not allow. AKBAR SiNGH v. JUALA 

SINGH, A.W.N 1883, 2t6. [F.,6 Ind. Cas. 

118 : D., 8 A. 102.] 

(B9)— Purchase-money— Calculation— Wajib- 

ul-arz. The clausein ihe wajib-ul-arz relating 
to pre emption was as follows “ Should any 
share-holder wish lo transfer his share, be must 
transfer it fir.^t to the near sbare-bnlder, failing 
that, to the share-holder in the thoke, and last 
of all to a stranger, if no one of tbe above is 
willing to purchase. It is the custom to claim 
pre-emption in the case of conditional sale or 
mortgage, by offering an amount the interest 
of which at 1 per cant, may be equal to the 
profits, and in the case of an absolute sale, an 
amount yielding intocesb at 8 annas per cent, 
profits.” The plaintiff brought the suit in res- 
pect of a sale by a co.sharrr to a wi ranger. The 
plaintiff claimed pre-emption on payment of 
Rs. 69, whicb. In alleged, was the amount of 
consideration for the properly sold, calculated 
upon the principle mentioned in tbo wojxb-ul- 
arz and he asserted that the price stated in the 
sale-deed, namely, Rs. 199, was fictitious and 
was so stated to defeat the rights of pre-emption. 
The defendant did not appear to answer the 
suit. Held that, under the terms of tbe wajib- 
ul-arz binding on the parties, tbe plaintiff was 
entitled to buy tbe property in question at the 
rate fixed by (he watjb-ul-arz, that the defend- 
ants did not dispute or even question that fact, 
making no answer to ihc Fuit. that the plaintiff 
adduced some evidence, which s’ood unoontra* 
dieted, that the price entered in the sale-deed 
was false and fictitious, that the plaintiff alleged 
that Rs, 69 represented the true price fixed on 
the basis of the rate supplied by the wojib-ul- 
arz, that the defendants did not deny that 
allegation, and that the plaintiff was therefore 
entitled to a decree entitling him to buy the 
property in question for Rs. 69. HaSRAT 

Khan V. Jeobadh Upadhia. A.W.N. 1887, 

76. [i?.. 10 A. 621, 5 A.L.J. 122, Note.] 

(90) — Construction of wajib-ul-arz — Amount 
payable by pre-emptor. — Where the clause of a 
Wajib-ul-arz relating to tbe right of pre-emp- 
tioa provided that such right should accrue not 
only in respect of sales, bnt also in regard to 
conditional sales mortgages and “thika” leases, 
held that under its terms the right accrued, ia 
tbe case of a mortgage by conditional sale, on 
such sale becoming absolute. (30 A. 610, R.) [R.r 
11 A.W.N. 135.] Where the right of pre-emp- 
tion is claimed under the above circumstances, 
the pre-emptor is bound to pay, as the price of 
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the property, the entire amount due under the 
mortgage when the sale becomes absolute. 
ASHIK ALI V. MATHUUA KANDU, 5 A. 187 = 
A.W.N, 1882, 212. [F., 6 A. 344 ; Appl., 8 A. 

502.] 

(91) — Wajib-ul-arz —Construction — Preempt 
tion — Village site — Souse. — The coatract em- 
bodied in a wajib-uUarz contiined the following 
provision; — “Every co-parceoer has power to 
sell and part with his own share, but so long 
as one entitled to pre-emption comes forward 
as purchaser, the transfer shall not be made 
to a stranger.” Held by the Full Bench 
(Mahmood, J, dissenfing) that the word “ share” 
{luikkiyat) connoted exclusively the co-parco- 
net's estate in the cultivated area of the mahal 
and that the village site with its houses and 
other tenements could not be governed by the 
contract embodied in the ivajxb-ul-arz ; conse- 
quently, no suit for pre-emption lay in respect 
of such houses. ISHltl v. Thakuh DIX and 
Sahih Ram v. Kishen Singh, A.W.N, 1882, 
192, P.B. [i?’., 4 A.L.J. 197, Note ; R., 10 A. 
553. 7 A. G26, F.B., 7 A. 633, F.B., 12 A. 42G, 
F.B.] 

(92) — Wajib-ul-arz — Price — Power given by 
wajib-ul*arz to appoint arbitrator to settle price 
— Wajio-ul-arzuncn/orc» 6 f 0 — Where the terms of 
the wajib ul-arz wore that, when there was a dis- 
pute with respect to the price of a property, the 
matter should be referred to arbitration and, if 
the parties, did not refer it, the Collector should 
have power to appoint au arbitrator ; held, that 
the clause was incapable of enforcement and 
the wajib-ul-arz did not enable a Court to fix 
a substitute for the contract entered into bet- 
ween the vendor and the vendee a didorent 
contract with regard to the consideration for 
the sale. Mehi LAL v. Chbt Ram. 3 A.L.J. 
479. 

(93) — Wajib-ul arz — Clause incapable of en- 

forcement— Arbitrator to settle price. — A wajib- 
ul-arz conttxiaod the following clause; — “If a 
co-sharer, being in collusion and concert with 
a stranger gets an improper and unreason- 

able price settled for the property through 
animosity or with the intention of causiog dis- 
turbance in the village, and if there be a dis- 
pute as regards the price, the price shall be 
settled by an arbitrator, who shall be nominat- 
ed by mutual consent. If none of the parties 
be willing to refer the matter to arbitration, 
the Collector shall have power to appoint an 
arbitrator on behalf of the Government and to 
have the price settled.” Held, that the clause 
in question could not be enforced, The Collec- 
tor bas no power on behalf of Government to 
appoint an arbitrator and the Court is not 
entitled to vary the contract entered into bet- 
ween the vendor and vendee. It cannot fix 
“a reasonable price” or, indeed, any price 
other than that actually paid. CHAUDHARI 
MEHI liAL SIKGH V. LAKHPAT SlNGH, A.W. 
N. 1906, 218. 


Pre-e/np£/o/ 3 — continued. 
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Pre-emption — Purchase money— In- 
terest on money prepaid by vendee to vendor — 
Registration Act (HI of 1877), s. 17, cl. (c)— 
Receipt for money paid prior to se/e.— All that 
a pre-eniptor has to pay to the vendee is the sum 
actually representing the purchase-money ; 
interest chargeable on amounts prepaid by the 
vendee to the vendor before the date of sale 
cannot bo levied from him. The mere fact that 
the pre-emptor is not legally bound to pay the 
interest, which is shown as part of the consider- 
ation for the sale, does not mean that the par- 
ties to the sale did not fix the price in good 
faith within the meaning of s. 22 of the Punjab 
Pre-emption Act. A receipt for money paid 
previous to a sale by the vendees to the vendor 
is not compulsorily registrable under cl. (c) of 
s. 17 of the Registration Act, if the sale was not 
completed when the money was paid. SayaI) 
RUKH ABDULLA 3HAH v. DaVALA MaL 54 
P.L.R. 1910 = 8 Ind. Cas. 233. 

(95)— jPre-emp/ion — Wajib-ul-arz, Construc- 
tion of — Perfect partition of mahal under N. 
W P. Land Revenue Act, XIX of 1873— iVo new 
wajib-ul-arz framed for separated inahals — 
Hiseadar deh — Applicability of old Wajib-ul- 
arz to newly partitioned mahals— Presumption 

plains/.— The record as to the custom of pre- 
empiion in the wajib ul-nrz of a certain village 
was as follows; — “If any /lissuaor wi.shes to 
transfer his share {hissai, first he will transfer 
it to his own brother, then to bis near relatives, 
thirdly to owners in the village who are part- 
ners in the same khala, fourthly to the hissa- 
daran deh." There was a perfect partition of 
the village under the N.W P. Laud Revenue 
Act, 1873 ; but no now icajib-ul-arz for any of 
the new mahals was framed at or since the 
partition. On a certain land in one of the 
new mahals being sold to a stranger, a co- 
sbarer of the vendor in the undivided mabal, 
but who, since the partiiion, owned a share 
only in another ol the new mahals, claimed 
pre-emption under the old wajib-ul-arz as a 
hissadar deh. Held, by the Full Bench, upon 
the construction of the wajib-ul-arz, that he 
was not entitled to pre-empt. [F.. G A.L.J. 
958 = 32 A. G3, 1 Ind. Cas. 604, 3 Ind. Cag. 827- 
R.. 7A.L.J. 133; D., 2S A. G14 = A.W.N. 1906. 
134.] Upon a perfect partition of a mabal under 
the N.W.P. Land Revenue Act. 1873, whore no 
wajib-ul-arz has been framed for any of the 
new mabals, it is incorrect to say that the old 
wajtb-ul-arz necessarily disappears or ceases to 
exist. Wbetbur the pre-emption clause in a 
wajib-ul-arz constitutes a contract oris a 
record of custom, its operation after a perfect 
partition of the mahal depends in each case 
upon the proper construction of the particular 
contract or the proper interpretation of the 
custopQ recorded, in the absence of any evidence 
as to the intention of the co-sbarers at the time 
of partition. But there is a strong presump- 
tion against such a claim when made by per- 
sons wboaro do longer co-sharers of the vendors 
and, where the language of the wajib-ul-arz ia 
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ambiguous, this presumption may be decisive. 
Dalganjan Singh v. kalka Singh, 22 A. 
1, F.B. = A.W.N. 1899, ill. [F., 1 A.L.J. 33, 
2 A.L.J. 261, 27 A. 602 = A.W.N. 1905, 115 = 2 
A.L.J. 313; H., 133 P.R. 1907, F.B.=84 P.W. 
R. 1907 = 88 P.L.R. 1908, 29 A. 295 = A.W.N. 
1907, 39 = 4 A.L J. 137, 6 A.L.J. 715 = 3 Ind. 
Cas. 634 ; D., 28 A. 286 = 2 A.L.J. 833 = A.W. 
N. 1906, 2, 31 A. 274 = 6 A.L.J. 180 = 2 Ind. 
Cas. 208.] 

(96) — Possession in lieu of dotoer—Wajib-ul- 
arz.— Where a 7oa;t6-«i-arz gives the right of 
pre-emption to “co-sharers” in the village in 
cases of transfers by other co.sharers to strangers, 
a person in possession in lieu of dower is not a 
co-sharor within the meaning of the wajib-nl- 
arz. KHAIRUNNISSA BIBI v. AMIN Bllil, A.W. 
N. 1887, 93. [Appr., 20 A, 19; D., 7 A.L.J. 
775.] 

(97) — Suit for pre emption — Usufructuary 
iease— Wajib-ul-arz.— Where the terms of an 
administration paper were that in cases of 
transfer by “sale, etc.” a preferential claim 
might be raised ; Held, that an usufructuary 
lease for 8 years was as much a transfer as an 
mortgage for the same term, as the condition 
of the administration paper included all trans- 
fers premanent and temporary ; and co-sharers 
would have preferential right over a stranger, 
and the transfer should be oSered to them in 
the first instance AH.MED ALI Khan v 
AHMED, 1 Agra 101. 

(98) — Wajib-ul-arz — Pre’emptor accepting 
lease of property in suit from the vendee.^ 
Where, in a suit, for pre-emption based upon a 
custom declared in the wajib-ul-arz it was 
found that thepre-emptor had, with knowledge 
of his right as pre-emptor, accepted a lease of 
the land claimed from the vendee, it was held, 
that this amounted to such an acquiescence in 
the sale as would bar the plaintifi’s right of 
Buit. KISHAN LAD V. ISHRI, A.W.N. 1905 
260 = 28 A. 237. 

(99) — Punjab Laws Act (IV of 1872). s. 10— 
Pre-emption— Monza Mangal Kolha, District 
Eangra— Right of pre-emption in Kangra Dis- 
trict different from elsewhere, and restricted to 
certain persons— Burden of proof— Presumption 

-Admissibility of wajib-ul-arz of other villages 
to prove custom in a particular village.— I d the 
Kangra District, the custom of pre-emption is 
different from elsewhere, and pre emption is 
only recognized, where the land is ancestral 
and the pre-emptor is descended from the 
common ancestor. The presumption is that 
the custom of one village is similar to the 
custom of other villages in the Kangra District 
and a person setting up a contrary one is 
bound to prove it. Lahru v. Narain, 1 Ind. 
Cas. 477=42 P.W.R. 1909. 

(100) — Wajib-ul-arz — Successive wajib-ul- 
arzes not in agreement— Custom — Evidence of 
Rights, inter ee— Remand. — Where the question 


Pre-emption — continued, 

“"■2, — Construction of Wajib-ul-arz — ctd. 

was as to the existence in a village of a cus- 
tom conferring a preferential right of pre-emp- 
tion upon a co-sharor in the same thok, and it 
appeared that while the later wajib-ul-arzes of 
1862 and 1876 recognized such a custom, the 
earliest wajib-ul-arz of 1833 recorded only a 
custom that gave no preference inter se to co- 
sharers of the village; held, {Richards, J. 
aubitante) that there was legal evidence of the 
existence of the custom claimed (A.W.N. 1897, 
3, i2.) The principle of English Common Law 
that a custom is not proved if it is not known 
to have been immemorial, cannot be applied 
in these provinces. GOKUL DiCHIT v. 

DICHIT. 2 A.L.J. 790 = A.W.N. 
1905 266. (17 A. 87. R.) [R.. 0 Ind. Ca.s. 

OdtPa] 


(101)— Pre-emption — Cttsfom— Wajib-ul-arz 
Rules of the Board of Revenue for the settle- 
ment of the Gorakhpur and Basti districts IB- 
E.C., 8 — 1, s. (33) — Evidewe.— Under the 
rules framed by the Board of Revenue for the 
settlement of the Gorakpur and Basti districts, 
a settlement officer is, with regard to mehals 
which belong to Muhammadan proprietors, 
not only authorized but required to record in 
the memorandum of village customs a note 
of any custom or constitution peculiar to the 
mabal, including a custom of pre-emption. 

Ramzan Chaudhri v. abdud Ghani. A.W. 
N. 1901, 118. 

(102)— Pre-emption — Wajib-ul-arz — Custom 
—Prior wajib-ul-arz recording a custom of pre- 
emption— Subsequent wajib-ul-arz containing 
an entry to the effect that the custom did not 
exist— Evidence.— UpoD the question whether 
the custom of pre-emption prevailed in certain 
villages a wajib-ul-arz of 1860 was cited, in 
which the custom was recorded as subsisting. 
On the other band, there was a subsequent 
wajib-ul-arz of 1887, in which, under the head- 
ing of pre-emption, was recorded the entry 
“ Nadarad.” Held, that this latter entry 
amounted to more than mere silence as to 
whether the custom of pre-emption did or did 
not exist in 1887, and an issue was referred as 
to the question of the existence or non-existence 
of the custom. Ram LAGAN v. Ram Ugrah, 
A.W.N. 1901, 29. (16 A. 40, D. 2 A. 876, R-) 
(Overruled., 25 A. 90, F.B.] 


(103)— Wajib-ul-arz of 1966 — Evidentiary 
value of entry . — Where Sk wajib-ul-arz ot 1866 
produced in support of a claim for pre-emption 
contained an entry as to pre-emptive right 
opening with the words, “every co-sharer is 

entitled to transfer but the condition is 

that be must do so, firstly, in favour of near 
co-sharers, &c.,“ ^Mthat a wajib-ul-arz pre- 
pared and attested according to law is prima 
facie evidence of the existence of any ous'^m 
of pre-emption it records and that the opening 
words were indicative of a customary right and 
not of a right created by contract which would 
be determined on the expiry of theperiod during 
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which thac settlementlasted. ALI Nasar Khan 
V. Manik CHAND, 23 A. 90= A.W.N. 1902. 207. 
(A.W.N. 1897, 3, 2 A. 876, 8 A. 434. R.) [R., 

26 A. 10. 26 A. 549 = A.VV.N. 1904, 128=1 A. 
L.J. 278.] 

(104) — VVrtjib-ul arz — clause — 
Custom— New contract-— Bur deyi of proof . — If 
a wajib-ul-arz clearly shows that a clause as 
to pco-emptioQ embodies a new contract etjtcred 
into by the co^sharers, at the time the wajtb^ 
uharz was prepared, it would be necessary for 
the plaintiff claiming pre-emption to prove 
that he, or some one through whom he claims, 
was an assenting party to the contract ; but 
that, if the wujib-ul-arz does not show or 
otherwise prove that the pre-emption clause 
was thereby the embodiment of a new contract 
as to preemption, the reasonable and proper 
construction to place upon such a document 
would be that the pre-emption clause was merely 
the recital of a pre-emption custom in force in 
the village ; in such a case it would be for the 
defendant lu a pre-emption suit to prove clearly 
that no such custom existed and that the ven- 
dor and the plaintiff bad not agreed to oe bound , 
by it. SaVAK SINGH v. GlK.IA PANDE, 2 A. 
L.J. 6= A.W.N. 1903. 16. (A.W.N. 1897. 3. P.) 
[i?., 2 Ind.Uas. 623; D., 5 a. L.J. 470 = A.W.N. 
1908, 121.} 

(105) — Wajib-ul-arz not signed by vetidor— 
Onus. — Where the vendee of certain property 
regarding which a right of pre-emption was 
asserted, pleaded that the wajih-ul-arz on which 
the right bad been based, was not signed by 
the vendor, held that it was for the vendee to 
show that the vendor was no party to it. had 
no knovledgo of its conieuts or had repudiated 
it as uoc binding on her. If they failed to 
show this, the condition of pre-emption would 
bind her BHAWANI SINGH v. SAHIB SINGH, 
A.W.N. 1882, 87. 

(106) — Pre-emption — Wajio-ul-arz — Implied 
assent to contents by vendor. — Where a vendor, 
against wbum a right of pro emption is raised 
based upon an agreement recorded in the wojib- 
ul arz. did not sign the wajib-ul-at z, nor his 
authorized agent attested it on his behalf, 
although the vendor was present when tbe 
document was attested and did not riise any 
objootiou to Its contorits for ten years after the 
attestation, held that the vendor ehould be 
token to have accepted the wajib-ul-atz as 
binding upon him. BADAL v. RAM DIAL, A.W. 

N. 1881, 26. 

(107) — Pre-emption — Wajib-ul-arz— Agree- 
ment recorded in absence of vendor. — Where a 
vendor of certain lands in a village was absent 
from the village when an agreement was record- 
ed in the wajib-ul-atz of tbe village in which 
the land was situate and it was not attested 
by him, and be returned to the village a short 
time before be sold tbe property, held that 
ho was not bound by tbe agreement, and it 
should not be inferred from his silence on his 
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return that he assented thereto. JAIRAM v. 
Bahadur. A.W.N. 1881. 20. 

(108) — Wajib-ul-arz — Stipulation against 
alienation by one co-parcener without consent 
of others— Pre-emption . — A stipulation in tho 
ivajib ul arz merely prohibiting alienation by 
any member of the co-parcenary body without 
tbe consent of the other sharers, does not 
confer a right of pre emption on a co-sharer, 
and, on the basis of this stipulation, no decree 
for pre-emption can bo given, but the co-sbarer 
is entitled to obtain a decree cancelling tbe sales 
which have been made without his consent. 
Gayadeen V. Ramsahai, 2 Agra 381. 

(109) — Wajib-ul-arz— Sir land. — The suit was 
to enforce the right of pre-emption in respect of 
6 ‘bigbas' 16 ‘bis-was’ and 4dhurs of sir land 
situated in a village, the claim being based on 
the wujib-ul-arz of the village. Tho pre-emptive 
clause m tbe wajib-ul-aiz was as follows;— “ In 
the event of any special necessity, or of tho ac- 
crual of the Government revenue, we have all 
of us the power to sell or mortgage the entiro 
village. Should any sharer wish to transfer bis 
own share, he must first offer it to sharers in 
the village. If they refuse to take it. or to give 
a fair price, ho may then transfer it to a stran- 
ger.*’ Held that tho plaintiff was not entitled 
to pre-empt as the sale was not of a transfer of 
a share in tho zamindari, but only of a specifi- 
cally aedued right, viz., tho sir holding of the 
sharer. HAZARI Lal v Uguah Rai, A.W.N. 
1884. 103. (N. W.B H.C. 1875. 43. A.W.N. 1882, 
192. R.) [Diss., 7 A. 626. F.B. ; Not P., 7 A. 
633 ; R., 12 A. 426, 3 lud. Cas. 461. J 

(UO) — VVajib-ul-arz — Co-s/iarers in patti — 
Purchaser o/sir land. — In a suit for pre-emption 
founded on the wajib-ul-arz, under which a 
shareholder wishing to sell or mortgage was to 
do so to co-sharers in tbe purfi, where tbe ven- 
dee set up as a detence that he was a co shacer 
in the paffi and b.ised his claim to bo a co sharer 
in tbe patti on tho fact that a co-sharer in tho 
path had sold him some sir land, held that 
it was unsafe to generalize that a salo of sir land 
was equivalent lo a salo of a eharo-bolder’s 
rights in tho path, and that to bo a shareholder 
within tho meaning of the wajib-ul-arz, a per- 
son must have all rights and bo subject to all 
tbe obligations and liabilities attaching to tbe 
proprietary body in the mahal or patti, such as 
the right to tho profits and tho liability for the 
revenue, and in fact all rights and obligations, 
and that before deciding whether the defend- 
ant by purobasiog a piece of land called sir 
from a share holder in tbe patti, had obtained 
a share-holder’s intere.st, tho actual facts of tho 
sale must be ascertained. RaoHUNATH SinOH 
V. GOPAL SINOH, A.W.N. 1886, 144. [R., 8 
Ind. Cas. 461, 6 Ind. Gas. 169.] 

(Ill)— Pre-emption, suit for— Clause for pre- 
emption inyi!k}\h-yi\-tkvz on sale of "sjiare"~Co- 
sharer transferring his ex-proprietary rights in 
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sir land^Pre-eviption in respect of such trans- 
fer. if legal.— This was a suit for a declaration 
of plaintiffs’ pre-emptive right in a certain 
village, in respect of which asale of their shares 
was made by the defendants-veodors (co-sharers 
with plaintiffs) to the defendant-vendee (a 
stranger). The provision of the wajib-ul-arz re- 
lating to pre-emption was that when a co-sharer 
desired to sell his “ share,” i.e, his proprietary 
interest as a co-sharer, he must first offer it to 
his co-sharers and that be could sell it to a 
stranger only when the offer was refused by 
them. In this case, the defendants-vendors, in 
addition to disposing of their ” shares” in the 
village, sold also to the defendant-vendee by 
deed on the same day their rights as ex-pro- 
prietors in the sir-lands of the village. The 
defendant vendee contended that the right of 
pre-emption, as created by the wajib-ul-arz, 
could not be exercised in respect of this latter 
bcansaction. Held, allowing toe contention, 
that the plaintiffs had a pre-emptive right only 
in respect of the shares” in the village which 
had been transferred to the stranger by the 
defendants-vendors. The wajib-ul-arz did not 
contemplate a transfer by a co-sharer of an in- 
terest which only accrued to him upon his 
divesting himself of his proprietary rights; 
that is to say, there is no right of pre-emption 
in respect of those ex-proprietary rights which 
by the law accrue to a co-sharer who sells his 
proprietary rights. Paushad Singh v S\D. 
HARI LAL, A.W.N. 1885. 220. 


(112)— Pre-empfton— Wajib-ul-arz. Construe 

iv>n of— Partition. — Where a mauza origmalh 
connisting of one mahal was divided by perfeci 
partition into three ma/ia/s and a separate woiib. 
ul-arz was prepared for each of them in which 
was inserted the following clause relating to 
pre-emption The co-sharers of the mauza, 
provided they pay ihe proper price, can become 
pre-emptors when a transfer of property ia 
made. Sefd that the right of pre-emption 
was not limited to co-sharers in the mahal in 
which the property sold was situated, MATA 

piNv. Mahesh Prasad. A.W.N. 1892, 100. 

■jfo’ 226. 27 A. 60i = i A.L.J. 

313 = A.W.N. 1905. 115.1 


(1131 Pre-emption — Wajib-ul-arz, Construc- 
tion of Effect of perfect partiton on different 
Classes of pre-emptors existing before partition. 

A village consisted of two tholes. It was sub- 
sequently divided into six mahals by perfect 
partition. The u;ajj6-Ml-arz prior to partition 
give a right of pre-emption, first to the hissa- 
darJearibi, then to hissndar thok^ and then to 
hissadaran of other thoks. The plaintiffs would 
have been co-sharers in one of the thoks if 
partition had not taken place. After partition, 
they where co-sharera in one of the mahals. but 
not in that which was the subject pf pre-emp- 
tion: Held, that, the f^A:s having been destroy- 
ed by perfect partition, the plaintiffs were no 
longer co-sjiarers in any thok. Farther, that 
.Wbyi beipg oo-sbarers in the other than 
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that which was the subject matter of sale, had 
no rights of pre-emption. BABD Gobi Kishun 
v. Babu Isri Prasad, l Ind. Caa. S04. (22 
A. 1, F.B., F., 28 A. 286, D.) 

(114) Stilt for — Custom recorded in the set- 
tlement wajib-ul-arz — Partition of village into 
two different mahals — Wajib-ul-arz prepared at 
timo of partition recording the right of ^ 
Right of a share-holder in one mahal to pre- 
empt the shate sol i in another — Construction 
of wajib-ul-arz. — The settlement wajib-ul-arz 

provided that any co-sharer, who 
wishes to sell bis share, must sell it first to 
sharers descended frorn a common ancestor, 
next to hissidar in toe patti, and on their 
refusal, to shurkayandeh, that is. co-8harer« in 
the village. Twelve years after the settlement, 
the village was divided into two mahals by 
perfect partition, and the wajib-ul-arz. prepared 
at the time of partition, maintained the custom 
regarding the right of pre-emption as retarded 
in the settlement wijib ul-arz. The plaintiff, 
a sharer of one mahal, claims, on the basis of 
the .settlement wajib-ul arz, to pre-empt a share 
sold in the other mahal to a stranger. The 
question in dispute was, whether, after a 
partition of a village, a sharer of one mahal can 
claim to pre-empt a share sold in another 
mahal when a right of pre-emption is given 
under the new wajib-al-arz to the co sharers 
of the village. Held, that the wajib-ul-arz con- 
templates share-holders in an unbroken village, 
and not persons, who to all intents and pur- 
poses, are strangers to the mahal in which the 
property is situated. It contemplates only one 
class of share holders in the village, viz., those 
who are co-sharers. The plaintiff not being a 
co-sharer, is not such a share-holder in the 
village, as is contemplated by the settlement 
wajib-ul arz. Hence, his suit for pre-emption 

fails. Mathra Prasad v. nem chand. 2 
A.L.J. 261. (22 A. 1. F.B.. 1 A.L.J. 33. F.) 

I 

(115) — Pre-emption — Wajib-ul-arz“/nter;ir«- 
tation of document — Partition of village^- New 
wajib-ul-arz, prepared after partition. — The 
determination of an alleged right of pre-emption 
must depend upon the particular ciroiimscances 
of each case and the evidence adduced in 6i>p- 
port of the pre-emptive right. The wajib-al- 
arz of a village before partition provided for pre- 
emption in the following way ; “ Bights of co- 
sharers as among themselves on the ba.'^is of 
custom or of agreement. The custom of pre- 
emption obtains. In the case of sale of property 
by a co-sharer, another co-sharer in the mouza 
can bring a suit for pre-emption. If he offers 
a low price, then the vendor oaosell the proper- 
ty to a stranger.” The village was subsequently 
split up into three mahals by perfect partiticn. 

New wajib ul-arzes were drawa up after parti- 
tion, and the condition as to pre-emption ran as 
follows: "Right of co-sharers infer se based 
on custom or agreement. The custom of pre- 
emption prevails. In this case one oo-sharer 
sells his share {hakit), another co-sharer in the 
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village (Tiissedars^Kiri/f j;iai<za) can claim pre- 
emption, If ne offers a smaller price, the 
seller can sell it to a stranger.” The plaintifi 
pre-empoor was a co-sbarer iu one of the viohals, 
and the property sold was situate in another 
mahal. The vendee was a straoger to the village. 
The entire body of co-sharers in the village wore 
Muhammadans of the same stock, and continu- 
ed so up to the time of partition : — Held, upon a 
constcuciion of the language of the w<3jtb-ul-arz 
and the circumstances ut the case, that the 
intention was to exclude strangers, and that the 
rule of pre-emption, as it bad existed, was to 
prevail. ChePUH v. ABDUL HAKlii, 8 A.L.J. 
23. 

(116) — Pre-emption — Muhammadan law — 
Wajib-ul-arz — Mahals havm<j common appur- 
tenances, — L’he waiib-ul-arz of a mahai to 
which certain shamilat land appertauiud in 
common with another mahal contained a pro- 
vision that the right of pre-emption should be 
exercised according to the rules of Muham- 
madan law. tltld that such provision did not 
give a right of pre-emption to the sharers in the 
second mahal lu respect of land in the first, as 
■against sharers in the first mahal, merely by 
virtueof their sharing in the common appurten- 
ances. NAZIU-UD-DIN V. Kadiu Baksh, a. 
W.N. IBM, 193. [R., 17 A. ‘^26. 7 A.L.J. 660.] 

(117) — Wajib-ul-arz whether includes 
an exchange — Re-transftr to venaor'sxoidows — 

.cause of aefion.— Where a wajib-ul-arz provid- 
ed a right of pre-emption in case cf a sale and, 
further, that if there was a dispute in the price, 
it was to be settled by me^ns of panchait, held 
that the words were wide enough and includ- 
ed transfer by way of exchange. Where the 
vendor died alter the transfer leaving an adopt- 
ed sou, but before the suit for pre-emption 
was brought, iho property was retransferred to 
his widows, who were not made parties to the 
suit, held that the pre-emptor had a gcod cause 
of action to maintain the suit. BHA(i\VAN 
-Singh V. Kharag SINGH, 4 A.L.J. 7§6 = A. 
W.N. 1907, 280. (7 A. 626, R.) 

(118) — Waj^b-ul-arz— Record of coxilract— 
Termination of contract with seltUxnent. — The 
wajib-ul-arz of a village of ihe year 1866, recit- 
<5d “ so far there have been no sales or mort- 
gages to strangers, but lu future if any co* 
eharer wishes to transfer, bo shall do so first to 
Kjo-sharer, &o.” Held, that this was a record 
of contract which came to an end with the 
settlement. After the settlement which ter- 
minated the contract, there was no right of 
pre emption in the village. GOPAL DAS v. 
Te.i Singh, 4 A.L.J. 19l = A.W.N. 1907, 87. 

( 1 19 ) — Pre-emption— Mortgage by conditional 
sals without possession — Wajib-ul-arz — Trans- 
fer — Transfer of Property Jet s. 58 — Where the 
ioajib ul-arz of a village gave a rightjof pre. emp- 
tion in respect of a '* transfer” by the sharers 
of their rightsand interests bysaleand mortgage 
such right would arise on a mortgage by condi- 
tional sale, oven though without possession, for it 
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is a transferofan interest in immoveable property 
with reference to the terms of s. 58 of the Tran.s- 
fer of Property Act. AZIMAX BiBI v. AMIR 
ALI, 7 A. 343-A.W.N. 1885. 46. (7 A. 258. 
P.B., F.) 

(120) — Interpretation of deexonent—Suxt for 
pre-emption — Mortgage by condMional sale — 
Cause of action. — This was a suit for pre-emp- 
tion. Certain property was mortgaged by way 
of conditiou.ii sale iu favour of the appellant, 
who, in a suit for fo»eclosuro, oolained a decree 
in his favour. The claim for pre-emption was 
based oil the village wajib-uf-arz, the provisions 
of which as to pre-emption were as loiiows : — 
” If any co-sharer would sell his share, be must 
offer it to the bira aran haqiqx shanq haqiyal. If 
they refuse, then to the other co-soarecs of his 
patti. If none of his pattx will take it, then to 
the owners of another pattx. If all the owners 
of the khalsa will not purchase, then the 
owners of Cnak Bazyaft shall have a right to 
pre-emption, and if they refuse, the owner may 
sell to whomsoever be likes. So. too, in the sale 
of Chak Bazyaft, precedence must be given to 
the Khalsawalas. lu order to decide the price, 
if the sha/l offer Rs. 2(X) per bisiva to the 
purchaser in case of sale or Rs. 150 in case 
of mortgage, the properly cannot be trausferred 
to an outsider tiwo kul padasl^giiair mantaqil na 
karsakega)." Held, that, though the plaintiff 
could, under the wajib-ul-arz at the time when 
the deed of conditional s.-tle was first executed, 
have claimed to take over the bargain, yet two 
causes of action arise, first at the time when 
the deed is executed, and again when the mort 
gage is foreclosed (3. A. 9X0, R.) Held, also 
CbrtC the terms of the wajib-ul-arz, fixing the 
price to bo paid by the pro-emptor arc of the 
nature of a covenant running with the laud and 
are enforceable even against 6ona fide pur- 
chasers. Bahadur Singh v. ram Singh, 27 
A. 12 = A.W.N. 1904, 149 = 1 A.L.J. 353. (8 A. 
102, R.) [Z>.,7 A.L.J. 504 = 6 Ind. Gas. 118.] 

(121) — Pre-emption — Mortgage by conditional 
sale— Accrual of rigJt of pre-e7npHon,when sale 
becomes absolute — Wajib-ul-arz — Partition of 
jnahal. — The wajib-xtl-arz of a mahal framed in 
1883, when the vilkige mahal was undivided, 
contained the following provision as to pre- 
emption — ” Should a sharer of any patti sell 
his share, ke will sell it first to subordinate 
sharers; if they refuse to take it, then to pro- 
prietors of the mahal ; and in case of refusal by 
all the sharers befoie-meotioned, be shall have 
power to transfer it to a stranger.” While this 
wajib-ul-arz was in force, namely, in 1800, 
certain property to which its provisions applied 
w.as mortgaged by a deed of conditional sale. 

In 1894, after partition of the mahal, a new 
xoajib-ul-arz was framed for the mahal in which 
the mortgaged property was situated, which also 
oontained a similar record of the custom of 
pre-emption in the following terms : — ” Should 
a sharer sell his share, be will sell it first to his 
subordinate sharers, afterwards to a sharer in 
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the tnahal, and in the case of refusal by the 
sharer in the mahal, to a sharer in the old 
mahal." Held that the record as to the right 
of pre-emption beiug in both the cases the re- 
cord of a custom, and the provisions of the 
later wajib-ul-nrz being capable of application 
to the circumstances of the case, a right of 
pre-emption, accrued upon the mortgage by 
conditional sale becoming an absolute sale in 
favour of a stranger. Ram BAHADUR RaI v. 

Parmeshar Bharthi, 24, a. 493 = A.W.N. 

1902, 164. (3 A. 610, 14 A. 341. 20 A. 103, D.) 

(122) — Pre emption— Conditional vendee, effect 
'of subsequent village Wajib-ul-arz on the rights 

— The terms of wajib-ul-arz subsequent to 
the effecting of a conditional sale, but before 
such sale becomes absolute, cannot have the 
effect of altering the legal and equitable rights 
which the conditional vendee has acquired by 
dint of the agreement contained in the deed of 
conditional sale. No subsequent village cou* 
tract to which the parties to the conditional 
sale were not agreeing parties could affect their 
rights which came into existence on the execu- 
tion of the deed of conditional sale. BECHAN 
Rai V. Nand KISHORE Rai, 14 A. 341 = A. W. 
N. 1892,18. (A.W.N, 1691. 134, D.) [D., 24 A. 
493. J 

(123) — Pre-emption — Clause in wajib-ul-arz 
relating to transfer of shares — Vendor acquiring 
property under claim of pre-emption not estop- 
ped from pleading non-execution of the right to 
portion of the property, — The claimant of pre- 
emption in this case had in fact two rights, a 
right of pre-emption in the thoke in which he 
held a share superior to that enjoyed by the co- 
sbarers of the mehal, whose shares lay in other 
thokes, and a right of pre-emption in the other 
thokes ioferior to the right possessed by the 
co-sharers in those thokes. The question for 
determination therefore was whether thero 
could be such a thing as a divided right of pre- 
emption, whether a shareholder can sue to 
obtain by right of pre-emption that portion of 
the property included in a deed of sale to 
which he had a preferential claim to the 
exclusion of the remaining portion of the pro- 
perty to which he may not have the same 
preferential claim or only have an equal olaim 
with the others. The question as to the right 
of the plaintiff to thus claim pre-emption of a 
portion only of the shares sold in the village 
was referred for the opinion of the Full Bench 
which determined that, under the circumstan- 
ce?, the claim was maintainable. With 
regard to the other plea that the right of pre- 
emption could not extend to the bungalow and 
the premises originally held under lease, it was 
held that the right of pre-emption was only 
intended to extend to the ordinary rights of a 
zemindar in the village and to such buildings 
in tho village as were held originally with such 
zemindar! right, and it oould not extend to 
such property as a bungalow for family 
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residence, a factory or a garden. Salig RAM 
V. Debi Parshad, 7 N.W.P. 38, F.B. [Appr., 
7 A. 720 = 5 A.W.N. 206; R., 10 A. 182 = 8 
A.W.N. 55, 24 A. 218 = 22 A.W.N. 27. 6 A. 
423 = 4 A.W.N. 146.] 

(124) — Sale effected without registered instru- 
ment— Fraud— Wajibul-arz— Transfer of Pro- 
perty Act, s, 54.— Where the wajib-ul-arz of a 
village gave a right of pre-emption in respect of 
the ‘transfer” of a share wholly or in part, by 
sale or mortgage, such a right arose in the caso 
of a transaction by which one of the co-sharera 
transferred the possession of his .share to a 
stranger ior consideration, and bad mutation 
of names effected in the revenue records, but in 
order to avoid or defeat any claim of pre-emp- 
tion. omitted to execute and register a sale-deed 
(although it was necessary) in respect of the 
transfer. (By the Full Bench, Mahmood, J., 
dissenting). Per Petheramt C./.— Though no 
transfer under the Transfer of Property Act 
took place, the transaction afforded grounds for 
a suit for specific performance by the vendee, 
in which he could claim and obtain a transfer 
of the legal estate by exeoution and registration 
of a sale-deed. The transaotion was, therefore, 
one which, under the terms oitise wajib-ul-arz, 
gave rise to the right of pre-emption. Per 
Straight, J- — Where the parties deliberately 
omitted to observe the neceesary legal formality 
of a registered instrument, with the object of 
defeating any claim of pre-emption, it was- 
doubtful whether a Court of equity would be 
I justified in allowing the vendor and the vendee 
(defendants) to set up against the plaintiff (the 
pre-emptor), and in giving effect to, a defence 
based upon their own intentional evasion of the 
law. Per Oldfield and Brodhurst, JJ.—The 
failure of the parties to the sale to comply with 
the provisions of the Transfer of Property Aot 
as to the manner in which the transfer should 
be effected did not alter the nature of the tran- 
saction, or affect the fact that a sale had been 
made, or the right of the pre-emptor arising 
from it. Per Mahmood, J. — A valid and per- 
fected sale is a condition precedent to the exer- 
cise of the right of pre-emption. If the pro- 
prietary title has validly passed from the vendor 
to the vendee, the pre emptive suit will lie. 

If it still continues in the vendor owing to the 
absence of a registered conveyance, the suit 
cannot lie. Janki v. Girjadat, 7 A. 482, F. 

B. A.W.N. = 1885, 97. [R., 14 A. 333, 16 A. 

344. F.B., 7 O C. 98; Z) , 16 M. 464.] 

(125) — Record rights. — Where the greater 
portion of land in a village is divided into a 
number of thokes, each thoke, belonging to a 
number of sharers, the remaining land being 
held in common by all the co-sharers in tho 
village, and the reoord-of-rights provides for a 
right of pre-emption among sharers of the same 
thoke, such right cannot be claimed as regards 
a share in one thoke by a share in another 
thoke, on the ground that he is a sharer in the 
common lands along with all the sharers in the 
village. MAYA BAM v. LachhO, 3 A. 631. 
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(126) Wajib-ul-arz, o/ 1864 — -iiecord of cus- 
tom — Subsequent wajib-ul-arz — liight only 
recognised— Mnhomedan Liaw, no upplicatioyi 
of.— In the wajib-ul-arz of 1864, it was provided 
that if a share-holder desired to traosfer bis 
share, “the right of pre-emption was possessed 
first by bis near brother, secondly, by the 
sharers in tbe patti....&c." In the next set- 
tlement of 1894, a new wajib-ul-arz was pre- 
pared in the following words ; — “ custom as to 
pre-emption, no case of pre-emption has yet 
taken place but the right of pre-emption is 
acknowledged.” IMU, that tbe wajib-ul-arz of 
1864 was a record of custom and tbe latter 
wajib-ul-arz, was a recognition by the parties 
of the custom prevailing under the earlier 
wajib-ul-arz, aud that the Mahomedan Law 
did not therefore apply. Daulat v. Mathuka, 
3 A.L.J. 207 = 28 A. 456 = A.W.N. 1906. 92. 

(127) — Wajib-ul-arz embodying contract — 
Period of settlement, expiry oj, after sale and 
institution of suii but before decree — Right to 
obtain decree. — The plaintiff sued for pre-emp- 
tion on iho basis of a luajib-ul-arz which was 
a record of contract. The suit was defended, 
and, during the pendency of the suit, the 
period of settlement, and with it, the contract, 
came to an end. Held, that tbe plaintiff’s 
position was not changed, and his right at the 
timojof the decree being exactly the same right 
as he had at the time of the institution of the 
suit, be was entitled to decree. GOPal Phasad 
V. BADAI, blNGH, 6 A.L.J. 51 = 31 A 111 = 1 
Ind. Cas. 819. [D . 5N.L.R. 136.J 

(128) — A/auza Gokan in Hoshiaiprur — Pre- 
emption incase of mortgages — Omission to bid 
at Court auction — Provision in wajib-ul-arz — 
Whether affects general law. — Tbe custom of 
pre-emption attaches to mortgages in mauza 
Gohan in Hosbtarpur and exteuds to transfer 
of a mortgage or a sale of mortgagee’s rights 
in Court auction. Tms right would not oe 
lost to a person entitled to it merely because 
he omits to bid at Court auction. If the wajib- 
ul-arz contains any provision with regard to 
pre-emption it must not be taken to mean to 
affect in any way the general law as regards 
pre-emption but in addition to it. Muhammad 
Baksh V. Sirdar Ra.iindar Singh, 121 P R. 
1888. fi?., 46P.R. 1909; Cited. 3 P.R. 1903 
“39P.L.R. 1903.] 

(129) — Partition— Wajib-ul-arz — Old wajib- 
ul-arz- copied verbatim in new wajib-ul-arz — 
Intention — ‘ Gaon,’ meaning of, — A village was 
divided by perfect partition into several mahals, 
and wajib-ul-arzes were prepared for tbe several 
mahais. The wojib-ul-arzes so prepared were 
verbatim copies ol tbe settlement wajib ul-arzt 
which recorded a custom of pre emption. 
Held, that the wajib-ul-arzes did not record a 
new contract, but the pre-existing custom, 
which the members of the co-parcenary body 
desired to perpetuate notwitbstanding tbe 
disintegration of the village fur fiscal purposes. 
(22 A. 1, 12 A.W.N. 100, F.) A village does 

C. VII— 114 


Pre- emp/yofl— continued. 

2.— Construction of Wajib ul-arz— cfd. 

not cease to exist by reason of tbesub-divisioD 
of its area into separate mahais. Where, on 
a partition, several tvajib-ul arzes were prepared 
each giving a right of pre-emption to a co- 
sharer in the gaon, held, that the Court was 
bound to construe the words accord iog to tbeir 
plain sense and the word ‘gaon’ should not 
be held to mean mahal. Held, further, that a 
co-sharer in tbe gaon (village) was a pre-emp- 
tor. AUSERI LAL v. Ram BHA.fAN. A.W.N. 
1905, 115 = 2 A.L.J. 313=27 A. 602. (7 A. 

772, 17 A. 226, F.) 

(130) — Wajib-ul-arz — Rights and interests — 
Haqiyat — Qimat— Safe— Fxc/mjige. — Where 
the wajib-ul-arz of a village gave a right of 
pre-emption in respect of the traosfer by a 
co-sharer of his rights aud interests {haqiyat), 
whereby his partners could claim the property 
at the price iqimat) paid by the vendee, held, 
by the Full Bench, that tbe right arose on an 
exchauge by a co-sharer of one specific piece of 
land for another, as the transaction amounted 
to a transfer of haqiyat within the terms of the 
wajib-ul-arz, and that the plot of land given 
in exchange for the land transferred must be 
considered as a price iqimat). Per Hahmood, 
J.—ln tbe law of pre-emption, the term 
" qimat" includes not only money, but other 
kinds of property capable of being valued at a 
definite sum of money ; and in this sense, it 
may be taken to cover the consideration of 
sale as well, as of exchange as defined in ss. 54 
and 118 respectively of the Transfer of Pro- 
perty Act. NIAMAT ALIv. ASMAT BiHI, 

7 A. 626, F.B. = A.W.N. 1885, 183. (2 A.W.N. 
192, F.; 4 A.W.N. 103, Diss.) [F.. 4 A.L.J. 
195, Note, 4 A.L.J. 766= A.W.N. 1907,280; 
R., 10 A. 563, 12 A. 426, F.B.; D., 17 A. 447.] 

(131) — Pre-emption— — Pre-emp- 
tive rights not extending to land in the aoadi — 

‘ Haqiyat,* meaning of. — Statements contained 
in a wajib-ul-arz or khewat with reference to 
rights of pre-emption possessed by the co-sbar- 
ers do not under ordinary circumstances have 
any reference to land situated within the area 
of the village site. JADUNATH RAI v. MAHA- 
DEO Prasad Singh. A.W.N. 1896, 99. (a. 

W.N. 1882. 192, F.) 

(132) — Wajib-ul-arz — “Haqiyat” — Meaning. 
—In a suit to enforce the right of pre-emption 
in respect of a piece of land, where 'ho suit 
was based on the wajib-ul arz which provided 
that, “ if any co-sbaror wishes to soil or mort- 
gage the ‘^laquipaf,’ he should transfer to cer- 
tain persons in tbe village community before 
bo transferred to strangers,” and it appeared 
that tbe land in suit was virtually “abadi” 
land, held that tbe clause in the wajib-ul-arz 
relating to pre-emption did not applv to such 
land, that the word haquiyat did not include 
such land, and that tbe suit should be dis- 
missed. Kup Ram V. Manqni, A.W N.1886, 
136. [Not F., 12 A. 426, P.B.] 

I ( 133) — Wajib-ul-ara, interpretation of — Kimat 
1 — Usufructuary mortgage — Simple mortgage 
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and lease. — Where, in the entry regarding pre- 
emption in a ivajib-ul-are, the words muntakil 
kare (transfer/ and kimat (price) were.used, Jield, 
that ft right of pre-mortgage would arise in the 
event of a co-sharer making a usufructuary 
mortgage of his share m favour of a stranger. 
Having regar(( to the object which underlies the 
provisions as to pre-emption in a village admi- 
nistration paper, viz., the prevention thereby of 
intrusion of strangers into the village commu- 
nity, the word kimat should be interpreted to 
include the consideration given for a usufruc- 
tuary mortgage with possession as well as for a 
sale. In this case, theplaintifi pre-emptor was 
allowed to prove by evidence aliunde that a 
deed of simple mortgage and a lease together 
represented a transaction of usufructuary mort- 
gage. HULAS Rai V. Ram Puasd, 3 A.L.J. 
213==A.W.N. 1906, 82 = 28 A. 454. 

(1341— PMn;a6 Laws o/ 1872j,s. 12 

fai and (6) — mpfion — Wajib-ul-arz allow- 
\ng ngnt oj pre-emption incase of ancestral land 
^Jointness no ground of pre-tmption, when 
land not ancesfrnf.— ‘ Yakjaddi,’ meaning of 
— Plea not raised m Lotver Courts or in grounds 
of appeal, but first raised in course of argu- 
ment in Chief Court, tenability o/.— Where the 
wojib-til-arz allowed a right of pre-emption 
only to ‘ iakjaddis,' and it was not proved 
that the land in suit had descended from an 
ancestor common to the plaintiff and the 
vendor j Meld,, that the plaintiff could not be 
treate 1 as a Yakjaidi, nor could plaintiff claim 
pre-emption on the mere ground of jointness, 
in the face of the express and exhaustive 
statement of custom in the Wajib-ul arz. An 
appellant cannot be allowed to raise in the 
course of argument a plea not raised in either 
of the L-)wer Courts or in the grounds of 
appeal. Bishxa V. Phuli, 1 Ind- Cas. 478 = 
43 P.W.R. 1909. 

(135) — Wajib*ul-arz — Cousfrwcfion of docu- 
ment— Meaning of the term '• ek jaddi.”— HeM, 
that the term “ Uiribi ekjaddi" used in the pre- 
emption clause of a wajih-ul-arz connotes des- 
cent through the male, and not through the 
femftle line. PEMRAJ v UMR.VO SINGH, 

A. W.N. 1906. 72 = 3 A L.J. 179. (23 A. 32, 
P.) 

(136) —Pre fwpfton— Wajib-ul arz--ConsfrMC- 
tion^Shurkai vcittai— Owner of isolated plot 
assessedwith Government Revenue — Ek jaddi. — 
The wajxb-ul-arz provided for a right of pre- 
emption, first, to Shurkai ek jaddi. and 
second to Shurkai patti The pre-emptor was a 
co-sharec in the same paffi. The vendee had 
also previous to the sale become owner of an 
isolated plot of land in the same patti by 
way of exchange. The isolated plot was 
liable for the Government Revenue : Held, 
that both the pre-emptor and the vendees were 
Shurkai patti, and, therefore, the plaintiff 
had no preferential right to pre-empt. Masi- 
^ULLAH V. Dakhini DiN, 6 Ind. Cas. 169, - 
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(137) Wajib-ul-arz — Pre-emption clauses 
Ekjaddi, ” meaning o/.— The term ekjaddi, 
when used m the pre emption clauses of a 
wajtb-ul-arz, is to be taken as signifying 
persons descended from a common ancestor 
through the male line. The object of the pro- 
visions in a wajib-ul-arz giving preferential 
rights toco-sharers who are ekjaddi with the 
vendors is to keep the property in the family. 

Chatar Singh v. Kalyan Singh, 23 A. 
32 = A.W.N. 1900, 188. (N.W.P. 1870. 343, 
P.) [F., A. W.N. 1906, 72 = 3 A.L.J. 179.] 

(138J— Wajib-ul-arz— Ekjaddi.— The wajib-ul 

arz of a, village gave the persons of the same 
stock {ekjaddi) as the co-sharer desirous of 
selling his share, a right of pre-emption. The 
Vendor of the Iftod in this suit had previously 
sold to the plaintiff a pait of his land, the 
plaintiff thereby becoming a co-sbarer in 
the same thoke as the vendor. The defendants 
were co-sharers in another thoke. Beld that 
the plaintiff was, as regards the right of pre- 
emption, in the same position as his vendor of 
the property he bad previously purohascl would 
have been, and had, therefore, under the 
wajib-ul-arz, a right to maintain the suit. 
Ramdai Kuar V. Hemra-J. A.W.N. 1882, 72. 

(139) — Wajib-ul-arz ' Ek jaddi ” — The pre- 

emption clause 01 a wajib-ul-arz gave a right of 
pre-emption, first to ‘brothers of the same stock’ 
\j'ek jaddi") with the vendor, and next to other 
co-sharers. R sold to S a share in the village 
and certain relatives of R sold another share to 
J, after which S sold lo J the share originally 
held by R. D, who was of the same stock with 
R, sued for pre-emption in respect of this last 
sale, contending that S, though, in fact, a 
stranger in blood, bad, by virtue of bis purchase 
from^R, stepped into R’s place, and must be treat- 
ed, for the purposes of pre-emption under the 
wajib-ul arz as a brother of the same stock with 
D. Beld that this contention could not be allow- 
ed, that the plaintiff could not sueasoneof the 
same stock with S, nor could be claim asan 
ordinary co-sharer. J having, by a previous sale, 
also become a co-sbarer, and one co-sharer not 
being entitled under the wajib-ul-arz in the case, 
to maintain a suit for pre emption Mgainat an- 
other, unless bis rights were higher than that of 
the other. DARAB v. JaiDyal, A.W.N. 1889, 

16 (A.W.N. 1882. 12,D.\ A. W.N. 1986, 56. Rd 

(140) — Pre-emption — Wajib-ul-arz — Con- 
struction of document — Ekjaddi. — Utld that a 
pre-emption clause in a wojib-ul-are expressed 
in the following terms “ Pahle bhai bhatija 
haqiqi ya ekjaddi ke hath bai kare" — did not 
give a preferential right of pre-emption to own 
brothers and nephews ovpr those who were 
merely brother.‘i and nephews ekjaddi. MASITA 
V. KARIMAN. A.W N. 1901, 129. 

(141) — Entry in wajib-ul-arz of 1851 in 
favour of the Sburkayan Sbikmi wa ekjaddi — 
Entry in later wajib-ul-arz to the effect parties 
were to be governed by Punjab Act JV of 1872- 
— Suit for pre-emption. The question iov 
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■2. — Construction of Wajib-ul-arz — ctd, 

decision was, whether, in a village in the 
Hoshiarpur District, there was a custom of 
pre-emption in favour of the Shurkayan 
Shikmi xoa ekjaddi. T»e exact entries in the 
wajib'Jil~arz of 1851 aud in that of the later 
settlement wore wot given, but the lower Court 
said in the judgment that the entry in the 
wajtb-nl-arz of in51 was in favour of Shu'ka- 
yan Shxkmi wa ekjaddi, whereas, in the later 
one, the entry was to the effect that the parties 
were governed by Act IV of 187‘2. Held, that 
the provisions of Act IV of 1872, s. 12, being 
that, in the absence of custom to the contrary, 
pre-emption shall lie in certain order; the 
entry in ihe later wajib-ul-arz cannot be taken 
as denying the custom alleged in the former 
wajib'UUarz, and was not contradictory of the 
entry in the first xonjib' Uarz. The entry in 
the earlier being uucontr»dicted 

in the later wajtb-ul-arz, was priwin facie proof 
of the existence of the custom therein stated, 
and, not being reoutted by the defendant, 
estaolished the plaintiff's right. JoWAHlu v. 
Radha. 15 P.L.R. 1905 = 35 P R. 1903. l9S 
P.R. 1894, 52 P.R. 1894. F.) 

(142) — Wajib-ul-arz — Construction of docu- 
ment — Bha-ek-jaddi. — By the terms of a wajib- 
ul-arz, it was provided that “ if any co-sharer 
for any reason wishes to part with bis share, 
he can sell it first to a bhai ek jaddi, after 
him to co-sharern in the path or thok, and after 
them to other co-sharers, fora reasonable price. 
The bhai-ek-jaddi will have to give the same 
price as offered by a stranger; but if the price 
appears to be fictitious, a decision can be 
made by mutual arrangement or by a Court or 
by puQohayat.” Held that the effect of this 
provision was to give a tight of pre-emption to 
successive categories, one against the other in 
order. Therigntdid not only arise whoa the sale 
Was to a stranger. R vM LAL v. NIADAR. A.W, 
N. 1907. 93 = 4 A.L.J. 352. (27 A. 45T. D.) 

(143) — \Vajib-ul>arz, pre-exnption clause in. 
construction of^Hissadars ek jaddi. —Where in 
a village wajib-ul-arz. the clause relating to 
pre-emption gave a right o( pre-emption against 
a stranger, and at tho price paid by the stran- 
ger, firstly, to the "hissadars ek jaddV' [i.e.. 
chose descended with the vendor from one 
common ancestor) ; secondly, to the hissadars 
of the same patti, and thirdly, to the hissadars 
■of the village, such right was hold to be a right 
against a vendee who is a stranger to the village 
oo-parcenary body, and not against one of its 
members. So. in the absence of express pro- 
vision to that effect, no rigbtof pre-emption can 
be regarded as conferrel thereby on a hissadar 
of a higher class on a sale to one of an inferior 
class. SHEOBALAK Sinoh V. LACHMIDHAR, 

23 A. 427 = A.W.N. 1901. 120. (A.W.N. 1895, 9, 
A.W.N. 1098. 15, R.) [F., 4 A.L.J. 211, Note; 
R., 26 A. 646 N, 27 A. 457 = A.W.N. 1905,45 
= 2 A.L.J. 689, 26A.544.J 

(144) — Wajib-ul-arz — Construction of docu- 
ment. — “Hissadaran deb*’ not ordinarily in- 
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elusive of muafidars. — As a general rule of con- 
struction to be applied to wajib-ul-arzes the 
co-sbarers of a mahal and the owners of muafi 
plots in the mahal have no accessary connec- 
tion with each other, and it does nor. follow 
that a custom adopted by, or existing among 
the members of tne Khalis.a co-parceuary body 
should be applicable to muafidars. RAGHUN’ath 
Prasad V. Kanhaya Lal, A.W.N. 1902. 68, 
(20 A. 419, F.) [R., A.W.N. 1907. 173 = 4 A.L. 
J. 6G5.] 

(145» — Wajib-ul-arz Ilissadaran sbikmi,’ 
meaning o/, — Tho wajtb-ul-arz on the ol 

which this sutt for pre-emption was brought, 
conferred the right of pre ompaon on several 
classes of person.s, e<icb class having a prefer- 
ential right over the next class following. The 
third class of pce-emptocs were described as 
hissadar an shxkmi. Theco-sbarers m the patti 
were ranked as tho fifth in orler. Toe plain- 
tiff claimed as a pre-emptor of tho third class 
and the Courts below were of opinion that by 
the words ‘^itssauaran shikmi' were ineint cd- 
sharers iu the same khala, and that, as tho 
plaintiff was admittedly a co-sharcr of the ven- 
dor in the same kkata, he had a preferential 
right of pre-emption to that of the vendee, a 
co-sbarer in the paiti. Tho decrees of tho 
lower Courts wers set aside by the High Court, 
but, on appeal under the Letters Patent, the 
High Court restored the said decrees bolding 
that the words ' lussadaran shikmi ’ meantonly 
oo-sbarers in the same khaia. an i that tho 
plaintiff’s right of pre-emption was preferential 
to that of any one who was not such a co- 
sharcr. ABDUL SHAKUR v. ME.NDAL, 23 A. 
260=A.W.N. 1901,63. (D., bOA. 77 = A.W. 

N. 1908, 16 = 5 A.L.J. 52. j 

(146) — ' Hi-Jsa-Iar k^^ibi,’ whether implies 
nearness in bUod or space — Further sale of 
properly by vendee for higher price -Pre-emp- 
tor liable to pay the prior given in the first sale 
and not that given on further sale. — The pre- 
emption clause of awajib-ul-arz ran as follows: 
— "Each individual co-sbarer has a right to 
transfer his property by sale or mortgage, but 
while transferring it. be will offer it first to 
his brother and near co-sharers [hissadar karibi) 
and in case of refusal be will ask the other co- 
eharer, and if bo too refuses to take tho pro- 
perty, then be will mortgage or sell it to a 
Btratiger.” Refd, that hissadar /cart’&t in tho 
wajib-ul-arz meant nearness in space. A sold 
his property to B. a stranger for Rs. 3,000. B 
sold it to C for Rs. 3.500. D brought a suit 
for pre-emption. Held, that D was entitled 
to pre-empt on payment of Rs. 3 000, the price 
fixed at the first sale. KiSHAN v. Ram SAHAI, 
9 Ind. Cas 494. (6 A.L.J. 966, 3 Ind. Cas. 762, 
32 A. 46, R.) 

(147) — Pre-emption — Wajib ul-arz — Cons- 
truction’—'* Hissadar karibi,” I't^aning of— Pre- 
ferential right between relatives of the ith and 
7th degrees— Proof .—Tho wajib-ul-arz of a 
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village provided that, on property being trans- 
ferred, it should first beofiered to a hissadar 
Tcaribi and then to a hissadar thck. The plain- 
tiffs were related in the 4th degree and the 
defendants in the 7th degree to the vendor. 
Held, that the plaintiffs had failed to prove a 
preferential right over the defendants. 

Sheikh ataullah v. Sheikh Shamsuddin 

11 Ind. Caa. 278. 

(148) — Right of pre-emption — Wajib-ul-arz — 

Hissadar-i-karibi. — In a suit for pre-emption 
under the terms of a wajib-ul-atz, held, on a 
proper construction of the document, that the 
words “ hissadar-i-karibi" found therein had 
no reference to consanguinity, but to the fact 
of co-sharers being in the same shoke and 
owning their shares jointly with the vendors of 
the property sold. MAHADEO PRASAD v. 
Sabiha BlBl, A.W.N. 1887, 260. [R., 24 A. 

119, 5 Ind. Cas. 669.] 

(149) — Wajib-ul-acz, constructi'm of^ 
Hissadar karibi. — The wajib-ul-arz of a village 
provided that pre-emption may be claimed 
firstly, by hiss'idar karxbi, secondly, by co- 
sharers in the same thoke as the vendor ; 
thirdly, by co-sharers in other thokesiand 
fourthly by the relations of the vendor. Held 

that the words hissadar A:an6i did not refer to 

the relations of the vendor, they having been 
provided for as a separate class ; and that, 
having regard to the scheme of the wajib-ul- 
arz, the word Aiaribi refers to co-sharers who 
are near to the vendor in some sense other than 
relationship. Accordingly, it was held that a 
person who was a oo sharer of the vendor in 
the same sub-division of the thokes was a 
hissadar karibi a>? compared with one who was 
only a co-sharer in the same thok^. BELA 
Bmi V. ABKAR Ali, 24 A. 119 = A.W N. 1901. 
183. IR., 2 Ind. Cas. 855.] 

(150) Wajib-ul-arz — Hissadar karibi — 

InterpretaHon of ^document. — The pre-emption 
clause of the wajib-ul-arz of a village held 
under the bighadam tenure provided that if 
a co-sharer wished to sell or mortgage his land 
he was competent to do so, first, to a “ hissadar 
karibi" next to a co-sharer in the mahal, and, 
in the event of no co-sharer taking it, to a 
stranger. It also provided that if a person 
selling or mortgaging his share failed to comply 
with the above conditions, the "hissadar 
karibi ” in their order would have a right of 
pre-emption. Held that the term “ Hissadar 
karibi ” as used in the wajib-ul-arz did not refer 
to nearness in blood but to nearness as regards 
the holding of shares in the village. Balzob 
RAI V. MADHORAI, A.W.N. 1895. 78. [R., 

24 A. 119.] 

(151) — Pre-emption — Wajib-ul-arz — “ Hissa- 
dar karibi ” meaas nearness in space* — Where 
a wajib-ul-arz gave to a Hissadar karibi a 
superior right of pre-emption to any other 
Hissadar in the village: Held that the word 
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Hissadar karibV meant nearness in space, 
MUSSAMMAT MAHARAJI V. DWARKA, 6 Ind. 
Caa. 702. 

(y^^—Wajib-ul-arz— Construction— 'Karibi, 
n^aning of. — Under a pre emptive clause in 
ihe wajib-ul-arz of a village giving a right of 
pre-emption in cases of sale by share-holders, 
first to a bhai hakiJfi (an own brother), after 
that to karibi (netr), after that to a sharer in 
the same choke as the vendor, it was held that 
a vendor’s father’s brother’s widow, holding a 
share in the village absolutely as heir of her de- 
ceased husband, was entitled to pre-emption in 
preference to those who were only sharers in 
the same thoke as the vendor. Although karibi 
must be read in connection with the preceding 
word bhai, the words bhai ^:art6imust be held 
to include more than cousins, viz., all near 
relatives both male and female. The use of 
the word karibi alone in the pre-emptive 
clause of a wajib-ul-arz is ambiguous and in- 
adequate to express the intention of the share- 
holders Khuman Singh v. Hardai, li A. 

«. F.B = A.W.N. 1889. 1. [F., 2 A.L.J. 
346.] 

(153) — Pre-emption — Wajib-ul-arz — “ Patti- 
dar Karibi." — The words pattidar karibi in a 
wajib-ul-arz imply nothing more than near- 
ness of relationship and not vicinity. Where 
the parties are all descended from a common 
ancestor, one may bo more nearly related to 
the vendor than the other. But, that makes 
no difference. The wajib-ul-arz gives the right 
of pre-emption to a near co'sharer, but it does 
not lay down that a nearer co-sbarer in rela- 
tionship to the vendor is entitled as against 
one more remote. LOK SiNGH v. BaLWAN 

Singh, 1 A.L.J. 705. 

—Construction of wajib-ul-arz— 
iion of same wajib-ul-arz after division of vil- 
lage into mabals — Hissedaran deh Hissedaran 
patti. on the same footing. — Where a village 
was divided into three mahals and the new 
wajib-ul-arz which was prepared for one of 
them, A.M., was copied verbatim from the 
wajib-ul-arz of the village before division and 
clearly put hissedaran deh and hissedarai^ 
patti on the same footing, held, that a co- 
sharer in the mahal A.M, had oo right of pre- 
emption in regard to property sold in A.M., as 
against a co-sharer who, though be had no 
share in the Toa^af A.M., was a oo-sbarerin 
one of tbeother maAafs. SardarSINGH v. IjaZ 
Husain khan, A.W.N. 19G6, 1S4 = 28 A. 614. 

(22 A. 1, F.B., D.) 

(155) — Pre-emption — Wajib-ul-arz — Cons- 
trxiction — “ Rishtadarankaribi," meaning of - 
Wife's half-sister, whether rishtadar karibi 
—Hissadaran shxkmi— Co-sharer in the other 
half of khewat. — The expression " rishtadaran 
karibi" means near relations by blood or by 
marriage. Where a husband has inherited the 
property from his wife , his wife ’s half-sister comes 
within the meaning of a rishtadaran karibi.'* 



1817 


THE ALL INDIA DIGEST. 


1818 


Pre-emption — continued. 

2.— ConatractioD of Wajib ul-arz— 

Where a vendee is a co-sharer in one-half, and 
the vendor in another half of a hhewat, the 
vendee is not a shihni hissadar of the vendor. 
A co-sharer in the same half of the khewat is a 
^hikmi hissadar. Radhay Pershad v- MU- 
SAMUAT Nannu, 3 Ind. Cas. 669. 

(156) — Pre'Cmption — "Hissedaran patti deh,' ' 
meaning of. — The wajib-ul-arz of a village 
gave a right of pre emption first to brothers or 
descendants from the same stock, and secondly 
to hissedaran palli deh : Held, that the expres- 
sion " hissedaran patti dek” means co-sharers 
in the same patti, KHUBI v. HauJAS, 9 lad. 
Cas. 836. 

(157) — Pre-emption — Wajib-ul-arz— Cons/ruc- 

Hissadar Sharik Mouza,” meaning of 
^Partition. — The wajib-ul-are of a village con- 
tained the following provisions as to pre-emp- 
tion. “ The custom of pre-emption prevails. 
In case one co-sharer sells his share (Haqiat), 
another co-sharer in tlia village {Hissadar 
sharik Mouzat can claim pre-emption. If he 
oSers asmaller price, the seller can sell it to a 
.stranger." Subsequent to the preparation of 
the wojtb-ul-arz, the village was partitioned 
into three mahals. but for each of the three 
mahals, the pre-emptive clause was retained 
practically the same as it stood before ; Held, 
that, uuoec the tvojib-ul arz, a co sharer in 
the village, although he was not a cc sharer in 
thcmahal, had a right to pre-empt, ChiPHUR 
V. ABDUli HAKlil. 9 Ind. Cas. 23. (28 A. 

2 A.L.J. 833, A.W.N. 1906, 2, 2?^.) 

(158) — Pre-emption — VVajib-ul*arz— Consfrnc- 
iioyi — “ Hissadar sharik milkait," meaning of. 
-“The wajib-ul-arz of a village, in 1033, gave a 
right of pre-emption to a co-sharer in the vil- 
lage against strangers simply. In 1887, the 
right was 6rst given to an own brother, and 
secondly to a hissadar sharik milkait '■ Efetd, 
that a hissadar sharik milkait would mean a 
oo-sharer in the property sold. Hansraniv. 
Muhammad Siddiq, ll lod. Cas. 576, 

(159) — Wajib-ul-arz — Intiqual — Construc- 
tion. — Upon the construction of a wajib-ul- 
arz, the word intiqual does uot i-nly sicnify an 
absolute transfer, but also applies to u-mlruc- 
tuary mortgage, etc. CHUTTUR MULL v. 
CHUTTUR KISHORE LALL, 3 Agra 396. 

(160) — Pre-empfion— Wajib-ul-arz — Intiqal, 
transfer — Perpetual lease — Whether a transfer, 
~Tbo wnjib-ul-arz of a village provided rhat, 
in case of transfer (intiqai), a noacer co sharer 
willhavea right of pre-emption, and failing 
him other co-sbarers will have, etc. The 
defendant, No. 2, executed a perpetual lease in 
favour of defendant No. 1, reserving a nominal 
yearly rent. Held that the lease was in r-he 
nature of a transfer, and the plainCiS bad a 
right of pre-emption. Where a leise purports 
to create a perpetual interest in the land 
reserving merely a nominal rent aud is granted 
in consideration of a premium, held that the 
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transaction is in reality a sale. Lalji Misir 
V. JAGGU Tiwari, 7 A.L.J. 1022 = 7 Ind. Cas 
930. 

(1611— Pre-cmp^ipn— Wajib-ul-arz— 
whether includes a usufructuary mortgage . — 
The word "intiqual" is sufticiently wide to 
include a transfer by way of usufruotuarv 
mortgage. LaLA CHENDRABHAN LaL v. 
Malik Pandey, 3 lod. Cas 721. (A.W N. 
1908, 19. 4 A.L.J. 814, P.) 

(162) — Pre-emp/io>i— Wajib-ul-arz— Con^frwe- 

tion of document— Muhammoflan Law, "Intiq- 
al." — Where in a wajxb-ul-arz it was recorded 
merely th*t "the custom of pre-emption pre- 
vails." it was held that, in the ab.sence of any 
special custom different from, or not co-exten- 
sive with, the Muhammadan Law of pre-emp- 
tion. the Muhammadan Law must bo applied. 
(9 A. 613, P.) — The term " initqal " occurring 
in the pre-emptive clause of a loajib-ul-arz 
covers all kinds of transfers, mortgages a.s 
well as sales. JAGDa.MSAHAI v MahabIR 
Prasad. A.W N. 1905. J90 = 2 A.L J. 482 = 28 
A. 60. [P., 28 A. 690 = 3 A.L.J. 338 = A.W.N. 

1900, 144.} 

(163) — Wajib-u'-arz — Construction of docu- 
ment.’-'* Intxqal Qimat." — Held that the 

words " infiqar* and "qimat" occurring in the 
pre-empLioij clause of a wajib-ul-arz did not 
of themselves imply that the exorci.ao of the 
right of pre-emption would arise only in the 
case of sales, but were wide enough to include 
the case of mortgages al-o. SITal Prasad 
Rai v. BUDDHU RAI, A.W.N. 1899, 3. 

(164) — Wajib-ul-arz — Interpretation oj -hi- 

tiqal — Conditional sale. — A wajib-ul-arz record- 
ing a custom o( pre-emption gave a right of 
pre-emption in oa.se of any Inliqal of property 
in the village. Held, tnat a suit for pre-emption 
irj case of a conditional sale was maintainable. 
RAM Narain V. Ganga Ram. 4 A.L.J. 814 = 
A.W N. 1903. 19. [P., 3 Ind. Cas. 721.] 

{\&b)— Pre-emption — Wajib-ul-arz — Construc- 
tion of document. — The pre-emption clause of a 
wajib-ul-arz ran in the following terms : — 

" Da-halat iutiqal-i-haqiyai kisi kissadar-ki 
isteh-qaq-i-khoriadarx shurkai mahal shakhs 
ghair-pnr baqimat munasib muqaddam samjha 
jawe, a." Held that no right of pre-emption 
would arise thereunder upon the making of a 
usufructuary mortgage in favour of a stranger, 
the words "kharxadari" and "qimat ” pointing 
to sales only being within the contemplation 
of the framers <>f the document. SHEOBADAL 
Sikgh v. aman Singh, A.W.N. 1903. 16. 
(A.W.N. 1399, 3 p.) [P., 4 A.L.J. 814 ; D., 

A.W.N. 1903, 19.] 

(166) — Wajib-ul-arz — Bhai hakiki and 
karxbi — Pre-emplor being vendor’s husband’s 
brother . — A pre-emptor. who is brother of the 
vendor’s husband, is a near relative and has 
preferential right under a wajib-ul-arz which 
confers a right of pre-emption first on a bhai 
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hakiki (own brother), secondly, on karibi 
(near) and lastly, on co-sharers in the village. 
Ram.ii Lal V. Ghafur Khan. 2 A.L.J. 346. 
(U A. 41. F.B., F.) 

(1G7) — Wajib-ul-arz — Construction — Shurkay- 
an-i-Shikmi— A/eaning of.— Where the lFa;t*6- 
ul-arz of a village gave a right of pre emption 
first to shurkoyn-t-shxkmi, then to shukayan^ 
ekx-jadoi and lastly to khewatdaran, held, that 
shurkayan-i-shtkuni was intended to denote 
relatives by blood and not co-tharers in any 
sub-divisiou of the mabal. B4HAL SINGH v 

Mubarak-un-nissa, 5 A.L.J. 52 = AW.N 
1908. 16 = 30 A. 77. (23 A. 260, D.j [D., 5 
Ind. Gas. 669.] 

(168)— Wajib-ul-arz — Construction. — The 
proper construction of the term Shikrnee shoor- 
kayan in a waiib-ularz is that it gives a 
preference to those who are sharers in the thoke 
over those who are merely co-aharers in the 
village. JEY Mull v. Kesree. Agra F.B. 
171, Ed. 1874. 128. [ft., 30 A. 77 = A.W.N. 

1908, 16 = 6 A.L.J. 352.] 

Pre-emption— We}\h-u\-d.rz, construction 

0 /— Balehaz muqarbut — Pure Zemindari 
village* The wajxb-ul-arz of a pure zemindari 
village contained a clause giving a preferential 
right of purchase to a cc -sharer offering the 
same price as a stranger “ balehaz muqarxbat." 
Held, that the words ''balehaz viuqaribat" 
must under the circumstances have reference 
to propinquity in respect of relationship, not of 
locality. MUHAMMAD SADI v. MUHAMMAD 
ABDUL RAZZAK. A.W.N. 1891, 137. (A.W.N. 

1887, 260. D.) (B., 24 A. 119.] 

iyiO)— Pre-emption— Custom or contract — 
Wajib-ul-arz — Kaifyut Mahtawai. — In a suit 
for pre-emption, plaintiff produced the wajib-ul- 
arz of 1860, in proof of the custom of pre-emp- 
tion. Plaintiff produced no other evidence to 
prove the custom. Defendant gave in evidence 
another part of the settlement record of 1860, 
which was called Kaifyui Mahtawai. This 
document gave the history of the village, and 
it appeared from it that up to the year 1818 
the land was jungle, uncultivated, with no 
settlement, and there had been no transfers in 
the village followed by any claims of pre-emp- 
tion- The wajtb-ul-arz of I860, recorded inter 
alia arrangements between the co-sharers which 
were in the nature of contracts. Held that, 
under these circumstances, the custom of pre- 
emption could not be said to have been proved, 
and that the entry relating to pre-emption in 
the wajib-ul-arz must be treated as a record of 
contract. SARJU PRASAD RAI v GAURI RAI, 

8 A L.J. 381 = 9 lod. Gas. 485. (7 A.L.J. 1040. 
F.B., R.) 

(171) — Pre-emption — Wajib-ul-arz— Jnferprefa- 
tionof document— Sbafi- Law. 

— Theoriginal meaning of the word “shafi” is 
* conjunction.* Hence where the wajib-ul-arz 
provided that, if any co-sharer of a “ patti ” in 
the khalisa wished to sell his share, he would 
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do so paying due respect to his own pre-emptor 
{apna shafi), and if the latter refused and all 
the other pre-emptors of the village {aur sab 
shafian deh) refused, then be might sell to a 
stranger, held that the expression apna shaft 
meant nearness in space and not in blood re- 
lationship, and, therefore, where the vendor and 
pre-emptor were co-sharers in the same patti, 
the vendee being a co-sharer in a different patti, 
the co-sharer in the same patti had a prefer- 
ential right. Lakhan Singh v. bishen 
Nath. 8 A.L.J. 51=9 Ind. Gas. 49. 

(172) — Pre-emption — Wajib-ul-arz — Sharik 
haki at — Malilj — Owner of resumed muafi — 
Preference over co-sharer's in other kbata. — 
The wajib-ul-arz gave a right of pre-emption to 
sharik hakiat, if any, of the malikans who sold 
their property. Held, that an owner of resumed 
muafi (where that was resumed before the 
preparation of the wajib-ul-arz), was a malik 
within the meaning of the wajib-ul-arz, if he 
was a co-sharer in the same khata with the 
vendor and bad a preferential right over a 
shank of a different khata. NARAIN PrasAD v. 
Munna Lal, 5 A.L J. 302 = A.W.N. 1908, 
142 = 30 A. 329. (A.W.N. 1881, 165, R.) 

( 173)— Pre-emption— Wajih-ul -atz — Interpre- 
tation-^ Perfect partition — No new wojib-ul-arz 
framed — Malikan deh- — The determination of 
an alleged right to pre-emption must depend 
upon the particular circumstances of each case 
and the evidence adduced in support of the 
pre-emptive right. A village was divided by 
perfect partition into several mahals, but no 
new wajxb-uL-arz was prepared. The wajib-ul- 
arz framed before partition was headed “ rights 
of co-sharers xnter se ” and gave the right of 
pre-emption (1) to co-sharers in the khata (2) 
to the proprietors of the patti and <3) ro the 
proprietors of the village [malikan deh). Plain- 
tiff was a co-sharer in a different mahal to that 
in which the vendor was a oo-sharer, Ezld, 
that the beading of the wajxb ul arz limited 
the meaning of the expression malikan deh to 
co-sharers who had a common bond with the 
vendor, and as the plaintiff was not a co-sharer 
in the same mebal with the vendor, she had 
no right of pre-emotion. SAHIB ALI v. 
Fatima Bibi, 6 A.L j. 958=32 A. 63=4 Ind. 
Gas. 138. (28 A. 2B6, 28 A. 614, 29 A. 296, 

D.\ 22 A. 1, F.) 

(174) — Wajib-ul-are — Interpretation of docu- 
ment — ''Karabatdari baid.” — Held, in a suit 
for pre-emption based on a wajib-ul-arz, that a 
person who was the father of the wife of a 
person alleged to be the brother of the vendor, 
or a person whose mother’s sister bad married 
the SOD of the vendor did not come within the 
category of '‘Karabatdari baid.” GOPAL SINGH 

V. Ghulam Husain, A.W.N. 1894, 58. 

(175) — Pre-emption — Wajib-ul-arz — Custom- 
Evidence — Kaifiat Serishta Nizamat, inference 
from- — In a suit for pre-emption, the whole of 
the evidence consisted of .the wajib-ul-arzts of 
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1833 and 1860 respectively, and the Kaifiat 
Serishta Nizamai. The latter document showed 
that tbe property in question formed parr, of 
the Raj of Raja Ishri Prasad, but the wajtb-ul- 
arz of 1833 showed that it was tbe ancestral 
property of certain birt-holders who paid mafi- 
to the said Raja atid that tbe settlement 
was made with them. Tbe icnjib ul-arz of 1833 
gave a right of pre-emption to co-sharers in the 
village against a stranger, and that of 1860 in- 
troduced certain grades of pre-emptors with a 
right of pre-emption infer se. Held, that 
inference drawn from tbe Kaifi'it Serishta 
Niz 2 mat by the Courts below that between 
tbe years 1802 and 1862. there was only one 
proprietor was wrong, and that the toajib-ul- 
arzes were priyna facte evidence of custom, the 
one of 1860 recording a more extensive custom 
than that of 1833. SAH.JU RaI v. I3HU.MLOT 
MISR. 8 A.L.J. 947. (33 A. 196, F.) 

(176) — Pre-emption — Wajib ul-arz — Zemin- 
dari latid — Nankar. — The pre-emptjon clause 
in a ivajib-ul-arz was to the following effect — 
“At the time of sale of a zsmindari property, 
first, a sharer of the same kin, and after such 
sharers of the mabal, have a prior right to its 
purchase for a price which a stranger would 
give.” Held that nankar was not affected 
by tbe pre emption clause in tbe wijib-ul-arz, 
such laud being, though assessed, no part of 
the zemindari mahal. B\DUUNlSSAv. MURAU 

Hasan. A.W.N. 1881. 9. 

(177) — Wajib-ul-arz — Pre-emption — Term 
“in the iemindari" explained —Man za tenure. 
— The phrasb “in the zemindari” occurring in 
the wajxb-ul-arz in this case, was used only to 
limit the qualification of a brother by blood, 
not to circumscribe the area in tbe mauza to 
bo governed by the clause in the wajtb-ul-arz 
relating to the right of pre-emption. The 
right of pre-emption extends, therefore, to the 
part of the village which has formerly been 
mafui in its tenure. LalTA PRASAD v. Lalta 
Prasad, A.W.N. i88i. 165. 

(178) — Wajib-u!-arz — “Soaeik.” — In a suit 
for pre-emption based upon the village tvajib- 
ul-arz, it was held that the word “ shank ” 
occurring in it does not moan only lands assessed 
to revenue but may include revenue free lands, 

INAYAT Husain v. aminuddin ahmad, A. 
W.N. 1888. 182 [R., 17 A. 417, 3 Ind. Cas. 461.] 

(179) — Wajib-ul-arz — "Hissa," meaning of . — 
The term “hissa” as it is generally used includ- 
es all and every class of interest possessed by 
the hissadar in the mabal in which the ‘‘Titssa” 
is situate. It will therefore include separate 
parcels of landi and is not confined to the 
whole or a fractional part of the share of the 
hissadar. Indar RaI v. DAULaT RAI, A.W. 
N. 1698, 8. 

(180) — Wajib-ul-arz — Interpretation of docu- 
nienls — ” Shakhs qhair.”— In a Wajib-ul~arz 
the following provision was entered with refer- 
ence to pre-emption : — Basurat intiqal haqui^ 
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yati kisi hissadar keus qitnat par Jo shakhs 
ghatr de istehquaq khariaari awal shurka ekja- 
ddi badahu Shurkamahal ka shakhs ghair per 
mnqaddam hoga' Hell (Knox, J. dubitante) that 
the term “ Shakhs ghair," in the above con- 
test meant merely a person not of the family of 
the transferor and not necessarily a person 
other than a co-sharer. ALI Jan v. Phkku, A. 
W.N. 1895. 9. [R., 23 A. 427. J 

{181)— Pre-emption— SW'A][b\xl-a.Tz.-- Interpre- 
tation 0 /— Sharik— Per/dcf parfifion.— The pro- 
vision as to tbe custom of pre-emption in a 
village contained in the ivajib-ul-arz ran thus : 
When a hissidar sells his share, he shall sell 
first to a sharik, who is a near relative {aziz 
karib), and afterwards to a sharik who is aziz 
baid or distant relative, and then to ” hissadar- 
an deh." The village was then divided by a 
perfect partition, and the property sold was 
situated in mahal No. 1, in which the plaintiff 
was not a sharer. The defendant was a co- 
sharer in mahal No. 1. The plaintiff was. 
however, a snarer in mahal No. III. Held 
that by reason of tbe perfect partition of tbe 
village, the plaintiff had ceased to be a partner 
with the vendor, aud therefore he bad no right 
of pre-emption against a co-sharer in the same 
mahal. Sharik means a partner or co-sharor 
with the vendor. Maiiesh DAT PanDE v. 
Gokul NaiK, 7 A.L.J. 415=6 Ind Cas. 115. 
[dppl., 7 A.L.J. 1066. J 

(182) — Pre-emption — Wajib-ul-arz — Sharik- 
hakkiat deb— J/eanin 7 of perfect partition — 
Plaintiff sharer in different mahal. — The word 
sharik means a partner, aud the fact of its 
being used in a record of the custom of pre- 
emption in a wojtb-ul-arz shows that what is 
intended is that tbe person entitled to tbe right 
of pre-emption mu>»t be a sharik or partner of 
the vendor in a hakkial of the village. Where 
therefore a wajib-ul-arz gave a right of pre- 
emption to shari hakktai deh and the village 
was afterwards dividid into mahals by perfect 
partition, and tbe plaintiff pre-oinplor was not 
a sharer in tbe mabal sold, but in another* 
mahal, held that ho w*p nob a sharik of the 
vendor. The fact of a new wa7i6-uf-ar3 having 
been prepared after partition, by which the 
co-sharers agreed to abide by the terms of the 
old wajib-ul-arz, does not make any dilferouco 
as regards the plaintifi’s right. BatASI LaL 
V. ARJUN SINGH, 7 A.L.J. 1068 = 7 Ind. Caa. 
777 

(183) — Pre-emption — Wajib-ul-arz—” Patti- 

dars ” — “ Chakdars." — Where a wajib-ul-ara 
gave a right of pre-emption to " pattidars'* 
in cases of tran>«f9r, that right cannot be extend- 
ed to “ c/iaWars, ” even within the limits of 
their “cAak.” BALWANT SlNGEI v. SUHHAN 
ALI. 10 A. I07 = A.W.N. 1887. 290. [R., 3 

o.c. no.] 

(134) — Wajib-ul-arz — Construction— Transfer 
of muafi and Kbalsa. — The wajib-ul-arz of a 
village provided that, when a share in the 
Khalsa land is sold, the oo-sharers in a certaia 
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order will have a right of pre-emption and 
when muafi is sold to a stranger the right of 
pre-emptioD shall arise as regards that transfer ” 
In a suit for pre-emption oi^muafi share. helA, 
that the condition as to pre-emption in respect 
of the revenue-paying land governed the muaii 
land also, save that the co-sharers in general 
had a right to pre-empt the muafi land, whereas 
in the case of Khaha land, there was a grada- 
tion among the co-eharers. RANG Lal v 

Kamta Prasad. 3 A.L.J. 513 = A.W.N. 1906, 

/ • 

{^^^)—Pre-emptiQn~~Pre-morlgaqe — Wajib- 

ul-arz— Bhai-b=^nd.” meaning o/.— Where a 

wojib-ularz confers the right of first refusal in 

respect of mortgages as well as sales, such right 

can be enforced in respect of mortgages. The 

term "bhai-band" used in a wajib^ul-arz some- 

times means, according to the context, not only 

Jnndred by blood, but also the brotherhood of 

Lal V. Ramjas, 6 A. 57 = 
A.W.N. 1883. 206. ' 

{lS5-a)— Pre-emption— Bhai bhatija hakiki— 

buter, whether included in the Wajib- 

ul-arz.— A sister is included in the term bhai 
bhatija hakiki. NUZ Fatima v. Tamiz 
Begau, is Ind. Cas. J75. 

{im—Pre1erential rights of pre-emptors inter 
ee classes of pre-emptors mentioned in the waiib- 
ul-arz “alaltartib” - Construction of wajib-ul- 
^Tz.-lne.wajib-ul-arzthe different classes of 
pre-emptors were mentioned ' alaltartib ” i e 
one after another ; Held, ifcat the right of pre- 
emption existed between the different classes of 
pre-emptors inter se, i.e. , 'one class ol pre-emp- 
tors excluded another. Sbeobaran SINGH v 
Banwari Lal. 10 Ind. Cas. 442. 

, Wajib-ul-arz — “Shut 

kai deb. meaning o/.—The words“Shurka deh'' 
taken m their natural meaning imply that the 
pre-emptor in question must be a par'.ner with 
the vendor in the same mahal. GANGA Narain 
V. Parbhu Kurmi. 11 Ind. Cas. 320. 

(lS8;-Pre.et„piion-Wajib-ul-arz-“ Sharik- 
deh meaning^ of.— Construction- Partition, 

—The words ‘ shank deh» taken in their 
natural meaning imply that the co-sharer in 
question shares with the vendor in the same unit 

^^"^NGA SAHAI V. INDARJIT 

Singh, ll ind. Cas. 290. 

(189)--Pre-cmpfton-Wajib-ul-arz— “Qarabat 

•darqanbi,’ meaning of — Preferential right. — 

The wajib-ul-are of a village gave a right of 
pre-emption to three classes of persons ; 
near relatives (garabatdar garibi), secondly, 
near co-sLarers in the same thok, thirdly, co- 
abarers in ano-ber thok. Both the vendees and 
the pre-emptor were co-sharers in rhe same thok 
but the latter was nearer in blood to the vendor 
than the former : Beld, that the plaintiff had 
■no preferential right. SADHO CHABAN y. 
Birj Rai, 11 Ind. Cas. 274. 
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shrista Niz.- 
evidence. -In a pre-emptioD 
suit in order to prove custom, plaintiSs relied 
on the wajib-ul-arz of 1865 and of 1883 which 
raised a prma facie presumption as to custom. 
In order to rebut the presumption, the defend- 

Aat/ni Mahtaivx. From these two latter docu- 

fi, 1208 F.. that is. 

until the British occupation, the village was 

waste and without settlement; that from 1210 
J?. up to 1244 F. it remained in the hands of 
muopdnrs, and that from 1244 F, up till 1865 
A.U., there were no sales. It did not, how- 
ever, appear what transfers had taken place 
between 1210 F. and 1244 F. Held, that the 
documenis were not sufiSoient to rebut the 
presumption arising out of the entries of the 

Beld, further, that the bare 
fact that the land was held revenue-free for 
some period would not prevent the growth of 
^e custom of pre-emption during that period. 
Badri nath Tewari v. Ram Saran 
Tewari, it Ind. Cas. 238. 

(lOO-a) Pre-emption — Wajib-ul-arz — Rish- 
tadar Karibi— Connection by marriage. — The 
wajib-ul-arz of a village gave a right of pre- 
emption to a rishtadar Karibi who was also a 
sharer. The plaintiff, who has a conneotion 
by marriage of the vendor, brought this suit for 
pre-emption against a vendor, who was no 
EelatioQ of the vendor. Held, that the rela- 
tionship v^as too remote to give the plaintiff a 
right of pre-emption. Fakhr.AN BlBf v. Naoe- 
SHAR RAzM. 9 A.L.J. 84=13 lad. Cas. 954. 

(190-5) — Pre-empfion— Wajib-ul-arz — Con- 
struction — Variation — Custom or contract — ‘Re- 
waj hug shufa,* meaning o/.— Where there is 
variation in the term'^ of the pre-emptive clause 
in tvvo successive wajib-ul-arzes, the clause re- 
cords a contract and not a custom, * Bewaj hng 
shufa ' meaus a currency of the practice of 
pre-emption. AJUDHIA PRASHAD v. JODHA 
Singh. 5 Ind. Cas 659. 

(191) — Wajib-ul-arz — Construction of docu- 
ment — IJaki ki bhai bhatijon sbsrik zamindari 
hon —In a village, which consist^^d of three tboks, 
the pre emptive clause of the wajib-ul-arz gave 
a right 6/ pre^ecnptioo, fir^t. in favour of haki- 
ki bhai bhatijon sharik zamindari /ton and, iu 
the second degree, to co-sharers in the second 
and third tboks of the village ; held, on a con- 
struction of this document, that, as against a 
stronger, a co-sharer in the thok, in wb^iob the 
property sold was situate, had a right of pre- 
emption althongh he might net fall under the 
bead of hakiki bhai bhatije. CHUNNI LAL v. 
Madan Mohan Lal, A.W.N. 1907, 55. 


See Custom — PUzVjab, alienation, 47 
P.R. 1882. 

See Deed— CONSTRUCTION OF Deed.s, 7 
A. 258. F.B=A W.N. 1885. 8. 
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etc. 

(1) ~Pre.g7np/or — h aiver of right, what 

ai7iounts to . — Where, from the evidence in the 
case. It was very doubtful whether the pre- 
omptor had ever declined the ourchase, and 
there was nothing in the evidence to show that 
he gave permission to sell the property to 
another party, held that the pre-emptor had not 
lost his right of pre-emption. In the matter of 
the -p^titwH of Jbhangir Baksh. 7 B.L.R. 2i, 
Note = ll W.R. 480. [P., 7 B.L.R. 19 = 15 W. 

R. 247.] 

(2) — Right to pre-empt, when extinguished. — 
Where a plaintill pre-emptor fails to deposit 
sale price within the time fixed by the decree 
and the suit is accordingly dismissed, the ven- 
dee becomes a co-sharer in the mahal so as to 
successfully resist the same plaintiffs claim 
with respect to a pre-mortgage of an earlier 
date, although, at the date of the mortgage, 
the defendant mortgagee was a total stranger. 

Ram Hit Singh v. Narain Roy, 26 A. 389 = 
A.W.N. 1904. 68 = 1 A L.J. 209. (21 A. 374, 

21 A. 441, Appl.) [R.. 2 N.L.R. 150, 48 P. 
W.H. 1007 = 124 P.R. 1907 = 3 P.L.R. 1907 = 
11 O.C.290, 12 O.C. 229 = 3 Ind. Cas 546. 5 N. 
L.R. 136,90 P.R. 1909, P.B. = 159 P.W.R. 
1909=147 P.L.R. 1009, 91 P.R. 1909=148 P. 
L.R. 1909 = 161 P.W.R. 1909. F.B., 31 A. 530 
= 6 A.L J. 699 = 3 Ind. Cas. 42.] 

(3) — Pre-emption — Pre enwtor attesting deed 

of sale — Intention to renounce claim — Waiver 
discharging vendor from duty to give notice to 
pre-emptor . — The act of attesting a deed of 
sale, if it be done by a pre-emptor with the 
intention of relinquishing his own claim, may 
properly be held to be, vvitbin the meaning of 
the decision in 52 P.R. 1880, a positive act dis- 
charging the vendor from the obligation of giving 
written notice to the pre-emptor, and waiving 
the pre-emption right of the latter. ABDUL 
Rab v. Muhammad Ji. 8 P.R. 1882. (48 P. 

P.1878, R.) [R.. 25 P.R. 1903 = 76 P.L.R. 
1903; D., 100 P.R. 1885, 22 P.R. 1901 = 86 

P.L.R. 1901.] 

(4) — Joint Ilindu family — Attestation of sale 
deed by father — Son's right of pre emption . — In 
a suit for pre-emption the defence was that as 
the plaintifi’s father was a con.senting party 
to the sale of the property in suit to the 
defendant (vendees) inasmuch as be had attest- 
ed the deed of sale, the plaintifi could not 
claim pre-emption : Held, that mere attes- 
tation of the deed of sale by the father did not 
necessarily import concurrence : Held further, 
that the sons in a joint Hindu family are to be 
regarded as co- sharers for the purpose of pre- 
emption. Hazari Singh v. Joot Singh, 

1 0. C. 252. {Rel. on, 7 O. C. 61 ; R., 6 O. C. 
395.] 

(5) — Refusal by pre-emptor to pay money act- 
ually gives — Conditional decree— The pre- 
emptors having chosen not to pay the sum given 
by the purchasers and having refused to pur- 
ebaso at that price, cannot come into Court, 

0. VII— 116 
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and ask for a conditional decree, which is gene- 
rally given if a higher price was fraudulently 
alleged to have been given for the property 
than was actually paid for it, and the pre-emp- 
tor had offered to pay whatever sum was 
actually given. KudhaRa v. KUUMAN 
SINGH. 1 Agra 265. 

(6) — Refusal to purchase at vendor’s prxee. — A 
pre-emptor does not lose his right of pre-emp- 
tion by refusing to purchase the property sold, 
when oflered to him, at a price which, although 
it may be held, on trial in a suit brought, to 
be the price really paid by the vendee (defend- 
ant), ho in good faith believed to be consider- 
ably in excess of the real price. He would still 
1)0 entitled to a decree for the property by right 
of pre-emption, on condition of paying into 
Court the amount found tn be the real price* 

Lajja Prasad v. Debi Prasad, 3 A. 236. 
{Appr., 16 A. 247; R.. 10 C. 1003, 35 C- 575. J 

{'IScH)— Pre-emption— Offering less sum than 
sale-price bona fide. — Whore a person claiming 
a right of pre-emption oflered a sum less than 
the actual price paid for the property, believing 
in good faith that such sum was the actual price, 
held that such person ought not on that ac- 
count lose his right of pre-empiion. BHOLI 
Bibi V. Fahima Bibi, A.W.N. 1882. 137. 

(d)— Right not lost, by objectitig to price. — A 
person having a right of pre-emption does not 
lose it by refusing to purchase the property at 
the price stated in the conveyance to the vendee 
because he believes that such price is not the 
actual price, when such belief is entertained 
and expressed in good fai’h. MawasHI v. 
NABI BAKHSH, A.W.N. 1881, 21. 

(10) — Refusal to purchase, whdt amounts to. 
— The mere circumstances that the pre-emptor 
declined to give the price which the vendor 
alleged he had obiamed from the vendees, or 
that they were wiling to pay, on the ground 
that he believed it was a fictitious sum, is no 
such refusal to buy as would estop him from 
afterwards asserting his right by suit. Nor 
would his failure to prove that the amount ho 
alleged as the true consideration was as assorted 
by him, necessarily compel the Court to reject 
his claim. AMIR CHaND v. IsHaR DAS, A.W, 

N. 1882. 46. 

(11) — Pre emptor in debt. — A pre-emptor 
does not lose his right of pre-emption simply 
because ho is in debt. The question whether 
the pre-emptor was in debt at the time when 
ho asserted his right of pre-emption is not 
strictly one relevant in a suit for pre-emption, 
nor does the fact of his being in debt justify 
the inference that bo could not raise or find tho 
sum of money required for the purpose of pre- 
emption. RAM KHELAWUN RAI v. SHIVA 
Dass. 2 Agra 76. 

(12) — Impsrfect partition— Right of pre-emp- 
tion. — Where the lands were divided but tho 
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joint liability of all to the Government Revenue, 
remains, and the property is still one mehal 
and thus the partition is imperfect, the condi- 
tion as to pre eruption is not lost. RAM 

Pershad V. Buljeet Singh, 2 Agra 252. 
[Appl , 7 A. 720 ; R.. 17 A. 226.] 

(13) — Pre^emptor opposing mutation of names 
— Admission of vendor as to consideration for 
sale — Right of pre-emptor to question it . — A pre- 
emptor is not precluded from claiming a right 
of pre-emption by the circumstance that he had 
in the Registrar's office disputed the vendor’s 
right to sell it by reason of his not being or 
not having been in possession of the pronerty. 
The mere admission of the vendor, that an old 
debt mentioned in the sale-deed as having been 
deducted from the sale price paid to the vendor 
really formed a part of the consideration for the 
sale, is not conclusive evidence of the allega- 
tion, and the pre-emptor is perfectly competent 
to dispute the admission. Peerav. Shim- 
BHOO, 2 Agra 348, 


(14 ) — Inclusion of name, of purchaser' z sons 
in sale-deed — No loss of preferential right . — A 
preferential right to purchase is not lost merely 
by the inclusion of the names of the sons of the 
purchaser in the sale-deed, if it be proved that 
the actual purchaser was the father and the 
names of the sons were included in accordance 
with the prevailing usage, without any inten- 
tion to defraud the other oo-sharers. DowiiUT 
Singh V. Kedar Singh, 3 Agra, 25, 

(\b)^ Sale of property admitted by vendor — 
Right of pre-emption not destroyed by re-sale . — 
This was a suit by one co-parcener against 
another in right of pre emption. The vendor 
admitted the sale, but urged that it had been 
cancelled within a few days after the comple- 
tion, and that, therefore, the right of pre-emp- 
tion did not attach. The Court of first instance 
found that the alleged re-transfer of the pro- 
perty by the vendee to the vendor was frau- 
dulent, and set up to deprive the plaintiff of his 
right of pre-emption- The first Appellate Judge 
simply observed, without giving any reasons, 
that there was nothing fraudulent in the defend- 
ant’s conduct and reversed the first Court’s 
decison. Held that, the vendor-defendant 
having admitted in bis evidence that the re-sale 
by him to his co-defendant was only made 
subsequent to the institution of the present 
suit, such re-sale c'>uld not destroy the right of 
pre-emption of the plaintiff in the property, the 
sale of which has been admitted by the vendor- 
defendant. PUTOOARAMv. SHAmLALSAHOO 
7 W.R. 206. 


(16 ) — Partition proceedings on application of 
vendee — Silence of pre-emptor — Waiver. — 
Where, during partition proceedings held on the 
application of a vendee of a share in certain 
property, a co-sharer who had a right of pre- 
emption in respect of such sale, raised no 


Prc-emptlon-^continaed. 


3. Lobb of right to pre-empt to waiwer 
etc — continued. 

objection to the partition, held, that such con- 
duct did not amount to a waiver of his right, 
and could not estop him from claiming to pre- 
empt such share THAlilMAN SINGH v. Jamad- 
UD-DIN, 7 A. 442 = A.W.N. 1885, 70 (N.W.P. 

S.D.A. Rep. 1061, 606, D, and Diss., 4 A.W. 
N. 216, R ) 

illt—Execution of decree—Sale of pre-emp- 
txonal property by decree-holder before obtain- 
ing possession— Right to execute not affected.— 
The plaintiff in a suit for pre-emption who has 
obtained a decree, does not forfeit his right 
to execute it, by selling the property to a 
stranger before obtaining possession Ramsa- 
HAI V. Gaya. 7 A 107 = A.W N. 1884, 224, 

(5 A. 190 and S.A from Order No, 45 of 1883 

decided the 21st November 1883. D.» [R. 125 

P.L.R. 1901. 24 A. 119, 94 P.R. 1902 = 134 P. 
L.R. 1902,30 A. 28 = 4 A.LJ. 759 = A.W.N. 
1907, 280.] 

(18) — Co-sAarer claiming right along with 
relatives not co-sharer's right.— k co-sharer 
plaintiff in a suit for pre-emption does not lose 
his right by joining with himself his rol-iiives 
who are not co-sharers in the estate, BhuREY 

Mal V. Nawaii Singh. 4 A. 239=AWN 
1882, 16. (4 A. 252, D.) [R,. 29 P.R. 1894 ; D., 

17 A. 454.] 

(19) — Pre-emption — Pre-emptor joining 
'stranger" asco-plaintiff— Effect on pre-emptor' s 

right— Justice, equity and good conscience .— k 
pre-emptor loses bis right of enforcing pre- 
emption. by joining in his suit a stranger, 
that is, a person who has no right of pre-emp- 
tion. This is in accordance with the M-ihome- 
dan law on the subject based on justice, 
equity and good conscience. BHAWANI Pra- 
SAD V. Damru, 5 a. 197 = a. W.N. 1882, 217. 

(N.W.P.S.D.A. Rep 1860, P. 53. N.W.P. 1870, 

343, B.L.R. P.B. Rule 35. R.) [Diss., 83 
P.R. 1893,1 O.C. 308, P.B.; R. 15 C. 224 ; 
Jppl., 6 A. 423 ; Expl., 8 A. 462 ; R.. 7 A 118. 

12 A. 234, F.B., 19 A. 324, TOC. 22, A. W.N. 
1907, 88 = 4 A L.J. 210, 31 A. 623, F.B.=6 A. 

L.J. 887 = 6 M.LT. 352 = 3 Ind, Cas. 820 ; D., 

5 A. W.N. 189, 29 P.R. 1894,] 

(20) — Transfer by pre-emptor to stranger of 
subject of pre-emption — Forfeiture of right . — 

A co-sharer entib]^ to the right of pre-emption, 
who in anticipation of succeeding in his claim, 
transfers the subject of pre emption to a stran- 
ger, forfeits such right. This view is in harmony 
with the doctrine of the Mahomedan Law 
of pre-emption, which agrees with the principles 
of justice, equity and good conscience. RaJJO 
V. LALMAN, 5 A. 180 = A W.N. 1882, 210. 

[R., 12 A. 234. F.B., 18 A. 382. 133 P.B. 1907. 

F.B. = 84 P.W R. 1907 = 88 P.L.R, 1908 ; D., 

7 A. 107, 5 A. W.N. 189. 14 A. 195, 24 A. 

119.] 

(21) — Pre empiion — 5uif for pre emption based 
on terms of wajib-ul-atz — Previous violation of 
terms by plaintiff, effect of. — A suit for pre- 
emption of a share in a village, based on a 
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clause in a wajib ul’arz providing for pre- 
empcion in case of mortgages or sales of shares 
by co'sbarers, should not be dismissed on the 
mere ground that, on a previous occasion, the 
plaintiff himself bad acted in violation of the 
provisions of the luajib-ul arz Such previous 
contravention of its provisions by him could 
not have the efiect of depriving him of the 
right to claim pre*emption in C4se of the 
mortgage or sale of another share by another 
co-bharer in t le village. IJJAGAR LaL v. 
JIA Lal, 18 A. 382 = A. W N. 1896. 112. 
<A.W.N. 1839, 127, F., 5 A. 180, B.) 

(22) —Pre-‘empiion — Property in possession of 
Hitxdu widow with son— Widow a stranger and 
not a co-sharer for purposes of pre-emption — 
Joinder of widow as plaintiff in suit for pre- 
emption, effect of. — The defendant in this suit 
for pre>emption contested the claim on the 
ground that the female plaintiffs were not co> 
sharers in the village, and Uid no right to 
pre-empt, and that the other plaintifis, by 
associating themselves in the suit, bad forfeit- 
ed their own right of pre-emption. As regards 
the first point, the sons of both tne ladies 
referred to above were alive and therefore they 
had no right as heirs to their busoands to 
share in their husband's property, and the 
mere oircumstance that, in the revenue-records, 
their names bad been entered along with those 
of their sons as oo-sbarers, would not have the 
efiect of conferring on them the right of pre- 
emption as co-sharers. On the second point, it 
was held that the very fact of the other plaint- 
iffs having joined the ladies who were strangers, 
i.e.t persons who bad not the right of pre- 
emption, was in itself sufficient to estop them 
from asserting their claim- BHUPAL SINGH 
V. Mohan SINGH, 19 A. 324 = A.W N. 1897, 
72. (A.W.N. 1895. 84, A.W.N. 1895, 85, F., 
6 A. 197. 19 A. 148, 5 A. 65, «.) [Drss. I O.C. 
308; ii.. 31 A. 623-6 A.L.J. 887 = 6 M L.T. 
352 = 3 Ind. Gas. 820.] 

(23) — Pre-ewpfion — Wajib-ul-arz — Sale to 
stranger — Be-sale by stranger to co-sharer 
before suit by another co-sharer — Effect— -Ma- 
homdan Law — Wajib-ul-arz — A7 IV'.P. — In a 
case of pre-emption based upon a wajib-ul arz, 
where the land was sold to a stranger, and the 
stranger re-sold the land to one of the co-sbarers, 
held that another oo-sharer having equal rights 
could not enforce by suit his right of pre-emp- 
tion, when the ro-sale was before the institution 
of the suit. [F., 73 P.R. 1898, A.W.N. 1906, 
215 = 3 A.L.J. 544 ; Appl . 25 A. 421, 11 O.C. 
290, 12 O.C. 229 ; B., 21 A. 374. 43 P.R. 1903 
= 92P.L.R. 1903, 2 N.L.R. 150, 26 P.R. 1908 
= 39 P.W.R. 1908 = 145 P.L.R. 1908, 13 P. W. 
R. 1908, 1 Ind. Oas. 528, 31 A. 530 = 6 A.L- 
J. 699, 6 A.L.J. 966 = 3 Ind. Gas. 782, 7 A. L. 
J. 77, 91 P R. 1909 ; D., 23 A. 247.] The rule 
of Muhammadan Law by which all persons 
entitled to pre-empt are entitled to a share in 

' the pre-empted property, is not applicable in 
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the N.W.P in cases of pre-emption arising 
under a ujaji6-uf-ar2 . SERB MaL v. Hukam 
Singh, 20 A. 100. 

{2\)~Pre emption decree, time fixed for pay- 
ment of price, whether extended bp mere appt 'al 
from decree— Civ. Pro. Code, s. 2M.— A plain- 
tiff who has obtained a decree under s, 214 of 
the Civ. Pro. Code, can appeal within the period 
prescribed by the Limitation Act for his appeal, 
and the appellate Court, if it sees fit so to do, 
may extend the time within which the pre- 
emptive price is to be paid, and itself fix a day 
for the purpose. It does not, however, follow 
that by the mere fact of an appeal having been 
preferred from a decree for pre-emption, the 
time within which the first Court had ordered 
the purchase money to be paid is extended, and 
that the appellate Court’s decree in such appeal, 
although it says nothing about extending the 
time, has the effect of giving the plaintiff, 
whether be is appellant or respondent, the 
corresponding period of time from the date of 
the appellate Court’s decree for the payment of 
the pre-emptive price to that which he had from 
the date of the decree of the first Court. It 
cannot have been the intention of the Legis- 
lature that a plaintiff in a suit for pre-emption 
could have a power, of his own accord, to effect 
the stay of the execution of a decree which, by 
reason of the pre-emptive price not having been 
paid on or before the day fixed, had become a 
decree in favour of the defendant. Jaggab 
Nath Pande v. Jokhu Tewari. 18 A. 223 = 
A.W.N. 1898. 43. [F.. 18 A. 455 ; B., 11 C.P. 

L-R 115, L.B.R. 1893—1900.420. 7 O.C. 359, 
48 P.R. 1906=104 P.L.K 1906. 28 A. 676 = 
A.W.N. 1906, 198 = 3 A.L.J. 804. 31 M. 28 = 
17 M.L.J. 495 = 3 M. L.T. 26; D-, 8 O.C. 241.] 

(25) — Bight lost after suit filed to enforce it. 
— The plaintiff instituted a suit on 13th March 
1683 for pre-emption in respect of the sale of a 
share of a mahal dated the 22od February 1863, 
basing bis claim to be a co-sharer in the mahal 
on a purchase by him, on the 22od April 1862, 
of a share in the mahal. On the 30tb May 
1883, the Court of first instance gave him a 
decree. The defendant appealed on 26th July 
1883. On the 7tb September 1683, the plain- 
tiff ’s purchase of a share in the mahal of the 
22nd April 1682 was declared invalid and sot 
aside by a decree. On the lOth September 
1883, the lower appellate Court dismissed the 
plaintiff’s suit on the ground that be could not, 
under the circumstances, be considered an 
actual co-sbaror in the mahal at the time of 
the sale in respect of which he claimed. Held 
that the lower appellate Court’s view was 
correct. KHUDA BAKHSH v. RamLAUTAN 
Lal, A.W.N. 1884, 169. [/?.. 2 N.L.R. 150; 

D., 10 A. 472 = 8 A.W.N. 177.J 

{2&)— Holder of a resumed muafi land, rights 
of — Hot d co-sharer — Acceptance by prt-emptor 
of money due on rnortgage from vendee — Waiver 
of pre-emptive rights. — Suit for pre-emption. 
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Tba plaintiS’s title was not disputed by the 
defendant. But the defendant (vendee) con- 
tended that be was also himself a co-sharer 
within the meaning of the wajib-ul-arz of the 
particular village. There was no evidence as 
to the constitution of the village to show 
whether the resumed muafi laud was or was 
not considered by the residents or co-sharers of 
the village as ordinary khalsa land. Held, 
under the circumstances, that the defendant! 
the holder of a resumed muaf. land, could not 
be a co-sharer for purposes of pre emption. 
The receipt, by a pre-emptor, from the vendor 
of the sale, of money due to the former as 
mortgagee of the vendor cannot operate as a 
waiver of his (pre-emptor’s) pre-emptive rights. 

Ahmad ali v. Najama-un-nissa, 2 A.L J. 
145. [R., 4A.L.J. 210=A.W.N. 1907, 88. 80 

P.W.R. 1908-37 P.R. 1903 = 39 P.L.R. 1908.J 

V27)— Pre-emption — Wajib-ul arz — iie/usuf 
by pre-emptor to purchase — Waiver— Pre-emptor 
a member of joint Hindu family— Notice given 
by vendor to pre-emptor and 'his brothers — 
Reply sent by the brother, sufficient . — A person 
having a right of pre-emption does not lose it 

by refusing to purchase the property at the 
price at which it is offered to him, because he 
believes that such price is in excess of the real 
price, where such belief is entertained and ex- 
pressed in good faith. Where the pre-emptor 
and his brothers are members of a joint Hindu 
family, and the vendor addressed a notice to 
him and his brothers jointly to which the pre- 
emptor’s brother sent a reply, held that the 
plaintiff pre-emptor is entitled to rely upon 
his reply. KiSHAN DAS SINGH v. BaCHCHA 
Pande, 8 A.L.J. 100. (3 A. 236, A.W.N, 1882 
46 A.W.N. 1882, 136, 16 A. 247, P.) 

{2%)— Agreement in a parfifton suit— Right of 
pre-emption,— Held, that an agreement embo- 
died in a compromise decree, passed in a parti- 
tion suit relating to some joint family property 
whereby a right to transfer any one whom the 
transferor liked was conferred upon a member, 
did not amount to a relinquishment of the right 
of pre-emption. Ramjimal v. Chaudhri 
RAMSAKUP, 6 A L.J. 687 = 3 Ind. Cas. 513. 
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ment of the right of pre-emption in respect of 
any accrual thereof does not involve the relin- 
quishment of the right to enforce pre-emption 
in respect of any other accrual subsequent to the 
accrual in respect of which the right has been 
thus reliuquished. 8HEOBARAN v, MANOG 

Rai. A.W.N, 1891,185. (5 A. 187, 7 A. 479, 

7 A. 258, R.) 

Pre-emption suit 6^ pardabnashin ladies 
^Plaintiffs having knowledge of sale. — Ip a 
suit by P'lrdahnashin ladies for pre-emption, 
mere circumstance that the sale took place 

market and with due publicity, 
and that it came to the knowledge of these 
secluded ladies would not in itself furnish 
any ground for depriving them of the 
rights which they would otherwise possess as 
pre-emptors of the land under the terms of the 
uajxb-ul-arz. For mete knowledge of a sale, 
irrespective of definite refusal to purchase pro- 
perly communicated, can never be held to de- 
prive the pre-emptor of his right of pre-emption 

Prasad v. Sahib Baibi, A.W.N. 
1887, 260. ^ 

Right of pre-emption — Cancellation of 

^ale— Pre-emptor' s right.— VMniiQ set up a 

right of pre-emption against the defendant 
and obtained a decree ; but the defendant, 
after the case went against him, annulled the 
sale to the purchaser and refused to sell the 
land to any ^one. The question was whether 
the pre-emtpor could compel the defendant to 
carry out the sale to him. Held that the 
plaintiff could not force the defendant to sell 
the land to him ; but as the latter exercised 
his right to annul the sale after the case went 
against him, the plaintiff was entitled to the 
costs in the lower Court, but nob in the appeal 
./Ourt-s, as the point was decided against 
BAHADOOR V. MOTEE RAM, 39 P.R. 

1867. 


(29) — Ottidar — Execution sale subject to otti — 
Ottidar, party to suit — Ottidar having notice of 
date of sale does not amount to waiver of pre- 
emption right, — Where property is sold at an 
execution. sale subject to an otti and is purchas- 
ed by a third party, and the ottidar who was a 
party to the suit had notice of the date of sale, 
that fact alone does not amount to a waiver on 
his part of his right of pre-emption. Kanaran 
NA iR V. Raman Nambiar, 4 M.L.J. 46. (5 
M. 198, F., 15 M. 480, D.) 

(30) — Separate accruals of pre-emption in res- 
pect of some property — Pre-emptor not estopped 
by reason of neglect to claim pre-emption on 
first accrual —Wajib-ul-arz. — The teliaquish- 


(33) Right of pre-emption — Permanent 
ransfer Pre-emption rules applicable to 
u^fruciuary mortgages, on stipulation to that 
effe^ in wajib-ul-arz. — As has been ruled in 87 
P.R. 1967, the right on which a plaintiff’s 
claim for pre-emption is based ordinarily 
attaches only to permanent transfers of land 
and not to mortgages, which are fettered by 
no such restriction. In the present case, 
however, the claim of the plaintiff was based, 
not upon the general law. but upon the wajib- 
of ®he village according to which the 
right of the proprietor to receive the first offer 

to mortgages as well as to sales, 
and effect had to be given to the plain meaning 
of the words used in the Wajib-ul-arz without 
^■ogard to their real or .supposed beneficial 
‘^otrimental effect in particular cases J 
consequently, plaintiff bein g a proprietor 
of the village and the defendant a.stranger, 
he former, according to the stipulation in the 
wa;i6-uf-or^, bad the preferential right to 
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the mortgage. BuNSEE LalL v. BunSEE 
AND Syed Rehmut ali. 4 P.R. 1869. [fi., 84 
P.R. 1869, 42 P.R. 1880, 103 P.R. 1885, 98 
P.R. 1894.] 

(34)— Pre-emption — Mahomedan law^Aban- 
donment of rxijht — Prior complete agreement 
for sale necessary. — Tbe Mahomedan law 
requires that, before the pre-emptive right can 
be abandoned, there should be suoh a rignt 
come into existence by reason of a prior agree- 
ment for sale having been entered into. 
PEAREE LALL V. AJOODHYA PBRSHAD, 74 
P.R. 1869. [R., 90 P.R. 1909 = 147 P.L.R. 

1909.] 

{d5) ^Pre-emption — Auction sale Omission 
to attend at sale — RelinquishmexU. — In a suit 
for pre-emption it was/tefd that, where pUintifi 
bad an opportunity of attending at an auction 
sale and there asserting his rights as pre- 
emptor. his omission to take advantage of it 
amounted to a relinquishment of his right of 
pre-emption. MaHOMED Baksh v. IIirA, 
47 P.R. 1873. [R.. 4f3 P R 1909=72 P.L R. 

1909; D.. 100 P.R. 1885 ] 

(30) — Pre-emption — Waiv^.r 6y pre^emptor in 
favour of stranger — Estoppta as against second 
pre-emptor. —Vfhea a pre emptor had once 
waived his right to accept or insist upon an 
ofler of sale, he cannot af erward-come forward 
and ro-assert his right agiiiist another person 
who bad claimed pre-emption in tbe same sale 
and obtained a decree transferring the property 
to himself, nor could bo waive his right in 
favour of a particular person and reserve it as 
against all others. NaBBI BAKSH v- KAKA 
Singh, 42 P.R 1878. (R.. 106 P.R. 18h0, 

8 P.R. 1882, 25 P.R 1903 = 74 P.L.R. 1908, 
90 P.R. 1909 = 147 P.L.R. 1909, P. B ; D , 20 
P.R. 1881, 139 P.R. 1894.] 

Effect of pre-emptor divesting himself of 
the proprietary right in his property. — A 
plaintid's suit for pre-emption ought to be 
dismissed when during tbe pendency of the 
suit bo divests himself of the proprietary right 
in the property which gave him the right to 
claim pre-emption. ATMA RAM v. DEVI DIAL, 
P.L.R. 1901, 137 = 49 P R. 1901. (lO A. 472 and 
21 A. 441, R.) [R.. 91 P.R. 1909, 12 O.C. 229, 
90 P.R. 1909, 133 P.R. 1907=84 P.W.R. 1907, 
88 P.L.R. 1908. 44 P. R. 1903 =-75 P.L-B. 
1903, 32 P.R. 1902-30 P.L.R. 1902.] 

(38) — Pre-emption — Effect of pre-emptor's di- 
vesting himself of property which gave him 
right of pre emplton. — Where the person entitl- 
ed to claim property by right of pre-emption by 
reason of bis being a co-sharer in it makes a 
gift of bis share, neither he nor his donee can pre- 
empt any part of tbe property when tbe gift is 
made subsequent to tbe sale of tbe share 
claimed. (10 A. 472, A.W.N. 1899, 127, 21 
A. 441, 7 A. 107, at p. 110, 636. 20 A. 148, 
286 P.R. 1894, R.) The term eharik in a 
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wajib-ul-are applies to male agnates only. 

Muhammad ayub Khan v. Rure Khan, 
P.L R. 1901. 123 = 95 P.R. 1901. (89 P.R. 1889, 
F.\ [R., 91 P.R. 1909, 133 P.R. 1907 = 84 

P.W.R. 1907 = 88 P.L.R. 1908, 124 P.R. 1907, 
48 P.W.R. 1907 = 3 P.L.R. 1907. 90 P-K. 1909. 
44 P.R. 1903 = 75 P.L.R. 1903, 32 P.R. 1902 
= 30 P.L.R. 1902, 17 P.R. 1908= 18 P.W.R. 
1908, 12 O.C. 229 ; D., 46 P.R. 1902 = 49 P. 
L.R. 1902; Cited, 133 P R. 1907 = 84 P.W.R. 
1907 = 88 P.L.R. 1908.] 

(39) — Waiver —Pre-emptor witnessing deed of 
sale — Vendee selling property to pre-emptor who 
has waived his right — Rival pre-emptors — Limi- 
tation Act (XV of lb??), s 22, sch. II, arts. 10 
and 220. On the 4th March 1898, G.M. sold 
tbe land in suit to F.M. Tbe deed of sale was 
registered on the 10th March 1898. On the 
24th February 1899 the plaintiff sued for 
possession of the land by right of pre-emption. 
On the 13th March 1899, when tbe case came 
on for hearing. F.M. stated that he bad, on tbe 
23rd January 1899, sold the land to J. where- 
upon J was impleaded as a defendant by order 
of Court. J. had attested as 
sale-deed, dated the 4th March 1898, in favour 
of F.M. J. pleaded inter alia that the suit 
against him was barred by limitation under 
s. 22 of the Limitation Act. It was 
contended for tbe plaintiff that sale to J. 
was fiotitious. and that J. having waived 
bis right, the plaintiff’s claim, which was 
not barred by limitation, must be decreed. 
Held, that, since a pre-emptor who lias once 
waited his right cannot afterwards come for- 
ward and ro-assert it. J. was not entitled to 
claim the laud as against the plaintiff after 
having clearly waived his right by witnessiirg 
the deed in favour of F.M. Moreover, as J. 
bad aequiesced in the purchase of F.M. be was 
estopped, as sub-purchaser of F M. from assort- 
ing bis waived right against the plaintiff, 
whose claim to pre-emption was superior to 
that of F.M. Held, also, that act. 10. and 
not 120, of the Limitation Act, was applicable 
to the suit as against both the vendee and hi 
sub- purchaser, J. Under s. 22 of tb 
Limitation Act tbe suit as against J. must b 
considered to have been instituted on the 13t 
March 1899, and must be bold as barred unle 
it wore established that the sale to J. was 6c 
tious. in which case plaintiff could succeed. T 
Chief Court remanded the appeal under s. 5 
for trial with reference to the law as laid dc 
above. Nabi Baksh v. Fakir Muhamm 
AND OTHERS, 74 P L.R. 1903*23 P.R. If 
[R.,6P.R. 1909 = 7 P.W.R. 1909. 1061 
1907, 7 0 0. 22 ; D., 3 P.R, 1907.] 

{iQ)— Transfer by vendee after institutic 
suit for pre-emption against him to one he 
right superior to the plaintiff. —Where bef 
notice of the plaintiff’s suit for pre-om 
was served on the vendee tbe latter in good 
transferred hie bargain to a person having 
BOperior to that of the plaintiff and tbe w 
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Z^re-e/np^/o/i— continued. 

— 3. — Loss of right to pre-empt by waiver, 
etc — continued. 

Beld, that the plaintiff’s suit must be dis- 
missed. Ramji Das v. Ram Lal, 124P.L.R. 
1904. (73 P R. 1898, 7 P.R. 1895, 27 C. 77, R.) 

(41) — Mortgage of property sold^Receipt of 

mortgage money by pre-emplor from vendee 
Without proiesi-Waiver of right of pre-emption, 
—Where property claimed by the plaintiff by 
rip.bt of pre-emption was mortgaged with him, 
and the plaintiff, without protest, accepted the 
mortgage money from the vendee, held^ that 
the plaintiff must be deemed to have waived 
his right to pre-empt. Mehta ChaNDRAS v. 
Malik Itbar Khan, 154 P.L R. 1906 (138 

P.R. 1888. R.) [Not Appr., 37 P.R. 1908 = 39 
P.L.R. 1908 = 30 P.W.R. 1908.] 

(42) — Custom — Waiver — Pre-emptor receiv- 

ing from the vendees mortgage-money due to 
him. — Held, that a pre-emptor cannot be 
deemed to have waived his right of pre-emption 
by simply receiving from the vendee mortgage- 
money due to him on the security of the 
property subject of the sale. Fazal Dad 
KHAN V. SAWAN SINGH. 39 P.L.R. 1908 = 30 
P.W.R. 1908 = 37 P R. 1908. [138 P.R 1888. 

154 P.L.R. 1906, 2 A.L.J. 145, 9 A. 234, 32 
P.R. 1884, R.] 

(13) Divisible sale— Deed of sale specifying 
each vendee's share and its price— One of the 
vendees assigning his share before pre-emption 
suit— Effect of adding the assign^ as defendant 
after expiry of limitation— S. 22, Limitaticm 
Act (XV of 1877). — Held, that, where either 
the share of each vendee is specified in the deed 
of sale, or there is a distinct specification of 
both the price and the shares, the sale is con- 
sidered divisible. Held, also, that, in a case of 
the above description, the right of pre-emption 
can be exercised separately in respect of each 
portion of the property sold, and that, if, by 
some reason or other, the pre-emptor’s claim 
becomes time-barred in respect of a portion of 
the property, or his right does not extend to 
It, his claim cannot be defeated by the vendees 
on either ground. Bru Lal v. MASSON. 7 
f 1909 = 6 P.R. 1909 = 23 P.L.R. 1909 = 

J. „ ■ 91. (19 A. 148, F.\ 26 P.R. 1903, 

94 P.R. 1895. R.; 66 P-R. 1896. D.) 

(44) Pre-emption — Waiver — Acquiescence— 
Pre-emptor assisting in sale negotiations and 
demarcation of land — Delay in suing. — A pre- 
‘ smptor assisted in negotiating a sale, being 
1 liimself present at the time ; he further actively 
a assisted when the land sold was being demar- 

0 ated out of a large field of which it was a part. 

1 'he suit for pre-emption was brought on the 
V( ;ry last possible day. Held, that the pre- 
ei nptor must be deemed to have waived his 
ri{ {Ut of pre-emption, as by bis conduct be 
ac lively brought about in the vendee’s mind 
tb: tt be was perfectly agreeable to the purchase 
by vendee and did not intend to enforce his 
rig: ^t. FATEH CHAND V. KiBPA SlNGH, 76 
P.li ?.R.1912 = 13 Ind.Cas. 561=48 P.R. 1912= 

148 P.L.R. 1912. (165 P.W.R. 1910=8 Ind. 


Pre-emption — continued. 

3. — Loss of right to'pre-empt by waiver, 

etc.— continued. 

Cas. 246. Fy, 7 P.R. 1876, 7 A. 23. R.; 97 P.R. 
1908 = 30 P.W.R. 1908, 99 P.R. 3910=164: 
P.W.R. 1910 = 8 Ind. Cas. 1165, 100 P.R. 
1885, 78 P.R. 1881, 185 P.L.R. 1906, D.) 

i^b)— Pre-emption- Cusftm— Wajib-ul-arz — 
Loss of right — Joining a co sharer having an 
inferior right in the purchase. — In a suit for 
pre emption, the vendees who were persons 
haying an equal right of pre-empiion with tha 
plaintiffs, were held to have lost their right as 
against the plaintiffs, by associating with them a 
co-sharer who possessed an inferior right : Htld, 
also, upon a discussion of the evidence and 
with reference to the terms of the wajib-uU 
arzes, that the custom existed. GUPTESH- 
WAR RAM v. Rati Krishna Ram. 10 A.L.J. 
70=15 Ind. Cas. 174 = 34 A. 542. 

Pre-emption— Title of the plaintiff at 
date of sale and at date when decree ought to 
have been passed— Partition after the decree of 
first Court, efftcl of. — A plaintiff having a 
right to a decree in a pre-emption suit at the 
date of the sale and at the date upon which 
the decree ought to have been made by the first 
Court, does not lose that right because of a 
partition, which comes into force before the de- 
cree becomes final on appeal. BlDYA PER- 
SHAD ram TEWARI V ACHAIBER RAM, 15^ 
Ind. Cas. 865. (6 A.L.J. 699 = 3 Ind. Cas. 42 

= 31 A. 530, relied; 32 A. 567 = 7 A.L.J. 715 = 

6 Ind. Cas. 426, 21 A. 441, D.) 

{,^1)—Act XII of 1878, s. 13, notice under — 
Pre-emption— Verbal offer, refusal of , whether 
artuyunts to waiver of such right. — The mere 
omission or refusal to accept an oral offer of a 
sale does not, of itself, and without some posi- 
tive act of the pre-emptor by way of discharg- 
ing the vendor, constitute a waiver of the right 
of pre-emptioD or dispeni^e with performance 
of the obligation to serve a written notice un- 
der 8. 13 of Act XII of 1878. The object of that 
section is to secure unimpeachable evidence of 
the fact that an offer was duly made ; and if 
mere oral evidence of a verbal offer and refusal 
may be regarded as proof that the pre-emptor 
waived bis right of pre-fmpticn, or dispensed 
with performance of the obligation to serve- 
written notice, the object of the Legislature in 
framing the new enactment on tbepoint would 
be frustrated. Phalel v. BATA. 82 P.R. 
1880. [F., 112 P.R.1882. 24 P-R. 1887; 

Appr,, 100 P.R. 1885 ; R.. 8 P.R. 1882, 22 P.B 
1901 = 86 P.L.R. 1901.] 

(48) — Vendee purchasing defeasible title can- 
not give better title to his transferee — Pre- 
emptor can delay suit till the last moment of 
limitation allowed- His only risk in being fore- 
stalled by a person of superior or equal right of 
pre-emption. — A person who purchases proper- 
ty subject to the law of pre-emption takes a 
title which is defeasible in tbe event of a pre- 
emptor coming forward within the time allow- 
ed by law with a claim for pre-emption, and 
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Pre-einp^/on—continued. 

3 — Loes of right to pre-empt to walYer, 

etc. “Concluded. 

during this period be cannot give a transferee 
from himself a better title than be possesses. 
If, in such circumstances, he and bis transferee 
choose to run the risk of dealing tvitb the pro- 
perty upon the a»sumption that no claim to 
pre-emption will be preferred, they do so with 
their eyes open and at their peril. A pre emptor 
is entitled to delay his suit for pre emption up 
to the very last moment, though, of coarse, ho 
does soatlhe risk of losing bis rights, if in the 
interval, another person with tqual or superior 
right has, by exercise of greater diligence, fore- 
stalled him in securing the bargain. PALA v. 

Mussammat Manglan, 182 P L.R. 19i3 = 
132 P.W.R. 1913 

See PUN. ACT IV OF 1872, s. 18. 37 P.R- 
1874. 

See ESTOPPEL— Estoppel by Conduct. 
138 P R. 1888. 

See Mortgage— Form of Mortgages, 
14 .«!. 195 = A.W.N. 1892, 42. 

4. — Necessary formalities 

of 'pre-emption — Antecedent de- 
mand — Cause of action— Wajib-ul-arz Local 
cusfotu.— The cause of action for a pre-emptive 
suit is not the demand but the sale complained 
of. Of course, under the strict lilahomedan 
law, the immediate demand and the confirma- 
tory demand are conditions precedent to tbo 
exercise of pre-emption ; but this rule has been 
held not to be applicable to pre-tmptive claims 
based upon the whilst, so far as 

customary pre-emption is concerned, the matter 
would depend upon the scope and incidents of 
the custom. MUHAMMAD RUSTAM ALI KHAN 
V. NIADAR SINGH, A.W.N. 1886, ll4. [R-, 
13 A. 373.] 

(2)— Befuisen Hindus hi Benares city— Modi- 
fication of Mahcniedan Law to be applied 
Performance of preliminaries necessaty — 
Meaning and not style of tlie statement mak- 
ing a claim for pre-emption to be considered.— 
In a suit for pre-emption between Hindus, in 
the absence of any allegation or proof as to 
any custom different from or not co-exteusive 
with the Mabomedan Law, that law must be 
applied to the case, and the performance of the 
preliminaries requited by that law, as condi- 
tions precedent to the perfection of that right, 
must be performed. According to the Bedaya 
it is the meaning and not the style of the 
statement making the claim that is to be 
considered. Held, therefore, that a claim 
couched in the words ; “I have a claim for 
pre-emption on this house. If any one else 
purchase it, I shall be put to inconvenience. 
Go at this very moment and take the money 
from Shoshi Bhushan Sircar and tell Ram 
Charan and Chakauri Devito return the house 
by taking the money.” clearly evinced a desire 
on the part of the pre-emptor to claim the right. 
Where the words used ate a mere statement ol 


Pre^emptioa — continued. 

4.— Necessary formalities — continued. 

the fact that the speaker had a claim for pre- 
emption, the requirements of the Mahonieoau 
Law would not be satisfied. CHAKAURI 
Devi v. Sundari Devi, 3 A.L.J. 338 = 
A W.N 1906, 144 = 28 A. 590. [R.. 28 A. 

698 = 3 A.L.J. 467 = A.W.N. 1906, 187, 5 N.L. 
R, 136.] 

(3)— Malwmedan haw— Pre-emption — Talab- 
i-mowasbibat and talab-i istishad — Unrea- 
sonable aelay, a question of fact — Action for 
pre-emption — C/aimanfs, co-sharers as well as 
mortgagees — Deposit of mortgage mouty in 
Court by purchaser — Withdrawal by claimayits 
— Waiver of claim.— The right of pre-emption 
must be exercised, anu the claims necessary 
to give cfiect to it must be made with the 
utmost promptitude, and any unreasonable 
and unnecessary delay is to be construed as an 
election not to pre-empt. Whether there has 
been such delay is a question lo be determined 
upon the facts of each particular case. The 
plaintiSs, m this case, claimed the right to 
pre-empt by reason of ibeir Laving previously 
acquired a share in the property. They bad 
also obtained the transfer of a eurpeshgi 
mortgage binding the share, the sale ol which 
was the occasion ol the present suit. In the 
course of the suit, the purchaser, dolendant, 
deposited tbo mortgage amount in Court and 
the same was withdrawn by the plaintiff. 
Held, that until a decree for pre-emption 
was made the purchaser owned tbo laud, 
and had a right to redeem, and that the 
taking out of the money by the plaintiffs, as 
mortgagees, was no recognition of anything 
more than that and was quite consistent with 
their claim to pre-empt, BaIJNATH GaeNKA 
V. Ramdhari chowdhury. 12 C.W.N. 419, 
P.C. = 10 Bom. L.R 253 = 7 C.L J. 318 = 18 M. 
L.J. 116 = 3 M.L.T. 349 = 35 C. 402 = 35 I. 
A. 60. 

(i)—Fhst demand — Talab-i mawasibit — 
Power of general attorney to make first demand 
— Pleadings — Proof that person is general at- 
torney— Braclice. — Where the plaintiff in a pre- 
emption suit alleged that the first demand or 
talab-i-mawasibat was made for him by his 
general attorney and the defendant did not 
deny that the peison in question was the 
general attorney of the plaintiff, but in fact no 
mukhtarnama or copy of it was filed, ihe origi- 
nal being filed in an oibcr appeal then pending 
before ihe lower appellate Court : held that, 
looking to the pleadings, the lower appellate 
Court, if it had any doubt on the point, should 
either have examined tbo other record or at 
least have given the plaintiff an opportunity ol 
filing the mukhtarnama or a copy. Held, fur- 
ther, that the first demand or talab-i-mawaai- 
bal can be made by a general attorney. 
MUNNA KHAN v. CHEDA SINQH, A.W.N. 
1908 177 = 3 A.L.J. 798 = 28 A. 691. (1 A. 

621, 7 A. 41, W.R. 1864,219, R.) 

^ 5 ) — Foreclosure — Persons entitled to notice 
—Notice^ how to be given . — A person ” pro- 
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Pre-emption — coatinued. 

— Necessary foriDalities-'-concZz^ded. 

posing to foreclosure ” must give notice to all 
persons entitled to redeem the mortgage. Such 
notice to avoid all disputes must be given 
through Court. UDE RAII v. BADHUR MAL, 

90 P.R. 1887. 

(6) — Pre-emption — Right of — Mahomedan 
origin — Applies to persons other thnn Mus- 
salyyidns — In Rehar — Applicable to Hindus — 
Formalities to enforce the right — Disqualified 
hair ~ Manager of Court of Wards competent to 
comply with formalities -Court of Wards Act 
{Bengal Act, IX of 1879», s. -iO^Test of co- 
parcenary to enforce pre-emption. — The law of 
pre-emption was introduced into India by the 
Mahomedan Government. In the Province of 
Behar, which was an integral part of the 
Mahomedan Empire, the right to pre-emption 
is enforceable, irrespective of the persuasion of 
the parties concerned, and exists among the 
Hindus of Behar. To enforce the right of pre- 
emption, the Mu.ssalman law insists thit the 
first formality technically called “ the immedi- 
ate demand ” should be observed by the pre- 
emptor or someone on his behalf immediately 
on receipt of the news of the sale, and the 
second formality, “ the repetition of the 
demand ” should bo done with as little delay 
as possible in the presence of witnesses either 
before the vendor, or the vendee or on the pre- 
mises. These formiUties could be performed 
by tbe Manager appointed by the Court of 
Wards on behalf of a disqualified heir, even 
apart from the provisions of s. 40 of the Court 
of Wards Act. A joint liability for payment of 
Government Revenue is sufficient under the 
Mahomedan L^w to constitute a co-parcenary 
to claim a right to pre-emption. Jadu Lal 
Sahuv. Maharani Janki Koer. M.W.N. 
1912. 486. P C. = 11 M.L.T. 361 = 16 C.W.N. 
954 = 15 C.L.J 483 = 9 A.L.J. 525 = 14 Bom.L. 
R. 436 = 23 M.L J 28 = 390.915 = 9 Ind. Caa 
659 = 39 I. A. 101. (B.L.R Sup. Vol. 35, F.-, 

5 C. 575, ajfirmed.) 

5. — Purchase-money. 

(1) — Purchase-money, how to be calculated.— 
The owner of a 1 biswas share of a village and 
tbe owners of a biswas share joined in selling 
tbe 2| biswas. The pre-emptor sued the ven- 
dees and the vendors of the biswas share to 
enforce his right of pre-emption in respect of 
that share. . Held that, in order to determine 
what sum the pre-emptor should pay for the 1^ 
biswas share, the price paid by the vendees for 
both shares should be ascertained, and then 
what was the proportionate amount of that 
sum chargeable for the lA biswas share. The 
value of the property sold, with referenoe to the 
full purchase money of both parties, was the 
proper measure of the sum to be paid by the 
pre-emptor. SITA Ram v. Nand Ram, A.W. 
N. 1881. 87. 

(2i — Pre-emption, suit for — Price money, 
meaning of — Mortgage money includedin the rice 
when so stipulated — Document Compromiset 


Pre-emption— continued. 

5. — Purchase-money — continued, 

construction of — Rule of interpretation. — In a 
suit for pre-emption with respect to properly 
which was incumbered with a mortgage-debt, a 
compromise was arrived at between the patties, 
to the effect that the amount of the mortgage- 
money should be included m the price fixed be- 
fore pre-emption could be allowed and that eaoh 
party should pay half the mortgage-money. 
Held, that the pre-emptor must deposit his half 
of the amount of the mortgage-money, which 
was included in the price of the property pre- 
empted- In constructing a compromise, a Court 
must look to tbe actual terms of the compromise 
and not to the efiect thereof on the in terest of the 
parties. The eSect of the Court should be to 
carry out the intention of the parties. ASHIK 

Hussain v. Medhi Hussain, 12 Ind. Cas. 413. 

(3) — Suit for — Market value, evidence of — 
Price actually paid, how far evidence of market 
value. — Held, that, in a pre emption suit, in 
tbe absence of any other evidence, the actual 
price paid is good evidence of ihe market value. 

abilakh v. Babban Singh, 10 0 C. 88. 

(4) — Sale-deed — Value as evidence — Fancy 
price paid — Pre-emption on payment of that 
p> ice— Where, in a pre-emption suit, the pre- 
emptor pleads that the price of property in suit 
is less than what the sale-deed describes, the 
sale-deed should be looked upon as tbe ulti- 
mate agreement come to between tbe parties as 
showing the receipt of consideration and as 
being tbe evidence by which the rights of parties 
ought to be determined, unless tbe evidence 
afforded by it has been rebutted by otberevid- 
ence tbe effect that the consideration mention- 
ed in tbe deevi bad not been paid and received. It 
is an elementary fact in pre-emption law that 
if a vendee is willing to pay even a fancy price 
many times its value, for certain property 
and does pay it, the pre-emptor, who wants 
to take over that property, can do so only 
on payment of that fancy price. Ra. 35,000 
was the aggregate price of 10 villages agreed 
to be sold, but the parties to tbe sale 
transaction agreed that a separate conveyance 
should be executed in respect of each of tbe 
villages showing the consideration to be paid 
for each village, held, that there was nothing 
tj prevent a vendor and purchaser from modify- 
ing a contract entered into between them in 
any way tbev pleased or of rescinding a contract 
and entering into an entirely new contract. 
Held, also, that the parties bad an absolute 
right to arrange that the sale should be carried 
out by separate conveyances and to fix the 
price of each village at their pleasure. If the 
prices were fixed, as far as possible, to prevent 
pre-emption, there was no objection to this, 
provided the purchase-money, as set forth io 
each conveyance, was in eaoh case actually 
paid. In this case, the pre-emptor was held 
liable to pay interest at tbe rate of 6 per cent 
per annum on the sale price mentioned in tbe 
sale-deed for tbe period intervening between 
the dale of Jiis deollning to purchase it at that 
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5. —Purchase-money^con/tnudtj. 

price and the date of actual payment uuder 
the decree. B. E. O'CONOR v. Ghulam 
Haidar, 3 A L.J. 36S = A.W.N. 1906. 155 = 28 
A. 617. [Not F., 29 A. 618=4 A. L.J. 531 = 
A.W.N. 1907, 202.] 

(5) — Purchase-money ~ Evidence. —In a pre- 
emption suit, the vendee alleged that the sale- 
consideration was Rs. 5.000 and produced the 
sale-deed as well as a prior bond for Rs.2,000 due 
by the vendor which the vendee alleged to have 
been piid ofl, the remaining Rs. 3,000 being 
alleged to be paid in cash. Toe pre-emptor 
alleged that the consideration was only Rs. 500. 
The lower appellate Court discredited the 
vendee’s evidence and decided that the plain- 
tiff should pay the market value of the proper- 
ties. Held that the defendant’s evidence should 
not be rejected without very good reasons and 
the lower Court should determine the price 
paid for the properties. NUR BHAUI v. GHISI, 
A.W.N. 1882, 9. 

(6) — Custom— Evidence — Former ^proceedings 
admitting existence of right of pre-emption— 
Apportionment of purchase money illegal. —The 
issue in this case was, whether the right of pre- 
emption exists whore one of two Mahoinedan 
CO sharers sells to a Hindu. The evidence relied 
on in support of the custom h ippetiod to be pro- 
ceedings m two suits where, utider similar cir- 
oumslaoces , though the exerouso of the right was 
disputed on other grounds, the right of pre- 
emption was admitted to exist. Held that the 
above was evidence upon which the lower Courts 
could have legally acted. Held also that a 
person claiming to exercise his right of pre- 
emption must take the bargain as it was made, 
and any apportionment of the purchase money 
is altogether illegal. MADHUR CHUNDER 

Nath Biswas v Tomee Bewah. 7 W.R. 
210. [R.. 20B. 53.] 

(T ) — Price ni'^ntioned in sale-deed alleged to 

be ficiiuous— Burden of proof -Pre-emptor not 

entitled to btnefU of arrangements between 
vendor and vendee . — In a suit for pee eraption, 
if the person claiming pre-emption alleges that 
the sale price moritioned in the sale-d- cd netweon 
the venuoc and the vendee fictitious, but the 
real price was much below, it is for him to give 
some evidence iu support of his allegation- The 
pi»intiff-pre-omptor is entitled to have ihn pro- 
perty at the price which was agreed upon 
between the vendor aud the vendee, but cannot 
claim the benefft of an arrangement entered 
into b'ltween the vendor and the vendee by 
which the vendor allowed a certain portion of 
the purchaso-monoy to remain in the h-inda of 
the vendee for paying off a mortgage. SHEIKH 

Golam ayhya v. Joy Munoul Singh, 
13 W.R. 433. [R-, 6 A. 184 = 2 A.W.N. 

213.] 

(8 ) — Rights of pre-emptor to benefits under sale- 
contract — A pre-emptor is entitled to all the 
benefits which the vendee gets under the sale- 
contract. Accordingly, when one of the terms 

C. VII— 116 
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of the sale contract was, that the vendee should 
recover, for his own benefit, certain sums due on 
the estate to the vendor at the time of sale, and 
the vendee recovered such moneys, the pre- 
emptor could claim deduction of such sums 
I from the amount payable by him as the price 
originally fixed for the property. Ta.IAMMUL 
HUSAIN V. Uda. 3 A. 668 = A.WN. 1881,44. 
fR.. 141 P.R. 1907=93 P.W.R. 1907 =57 P. 
L.R. 1908.] 

{Of — Pre-emption — Vendor having no title to 
part of property sold — Suit against pre emptor by 
superior pre-emvtor — Amount of pnrehase-money 
to be paid by plaintiff. — Where a pre-emptor 
obtains a decree, and, after paymout of pur- 
chase-money. gets pnsse-ision of the property, a 
pcc-emptor with batter claims who has a pro- 
prietary title to a portion of such property, 
can maintain a suit for pre-emption against 
I the former in respect of the remaining portion, 

' and ho may pay only a proportionate portion 
of the purchase-money, he is not bound to pay 
thowhole of such amount. MuhAMM.AD L.ATIK 
V. Gorind Singh. 5 A. 382 = A.W.N. 1883, 
66. [R.. 102 P.R. 1894 ] 

' {10) — Right of pre-emptor to claim to be put 

in vendor's position in regard to credit given 
to him. — In a pre emiirion suit, the plaintiff 
cannot claim to be put in the same position as 
the vendee with reference to all the peculiar 
incidents relating to the payment of purchase- 
money that may have been arranged between 
the vendor and the vendee. Where, therefore, 
the vendor h<d received part of the purcbivse- 
I money in civsh, and agreed to .allow the 
vendee to execute two hvpothecatitin-deeds 
securing the prnperiy for the balaneo, the pro- 
craptor cannot claim that the same credit may 
bo allowed to him. NiHaL SINOH v. IvOKAUK 
Singh, 8 A. 29 = A.W.N. 1885, 314. 

(11) — Pre-emption suits, absence of proof of 
true contract price — Market value taken as 
agreed price. — In suits to enforce a right of pre- 
emption, when tbo Judge has come to the 
conclusion that tbo price alleged in the salo- 
deod is not tbo true c >ntract price, and where 
he is not in a position to ascertain what was, 
in fact, the true price, he should proceed to 
ascertain the true market value of tbo property 
at the time of the Sile in que.siinn. The plain- 
tiff should, ill such cases, bo prepared with the 
best evidence he could obtain as to tbo market 
price at tbo time of the sale, and it %vould be 
doing no injustice to the vendor or vendee, who 
refused to disclose what the true price was, or 
whoso evidence, for some good reason, was not 
worthy of belief, to treat the market value 
ascertained by the Judge as the probable price 
agreed upon between the parties. AOAK SlNOH 
v. RAGHU RA.I SINOH. 9 A.471=A.W.N. 
1887,99. [R., 6 O.C. 327, 29 A. 618 = A.W.N. 
1907, 202 = 4 A.L.J. 531.] 

( 12 ) — Wajib-ul-arz —CZause fixing price in 
case of sale to co-sharer — Sale tc stranger for 
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higher price^Rights of pre-empior and purchaser 
— Agrttmenl running with the land. — By the 
wajib ul-arz of a village, is was agreed .amoDg 
cbe co-sbarers that if any of them wished to sell 
his sdHce, be should ctler it to the others 
before selling it to a strartgei, and that the 
price of the property, if sold to any of them- 
selves. should be so much a share, or should be 
according to a certain calculation. One of the 
co-sharers sold his share to a stranger, without 
first offering it to the other co-shar«cs, for a 
price higher than that agreed opju in the waiib- 
ul-arz. Held that the condition in it was still 
binding on the land, notwithstanding the sale 
to stranger, and that one of the other co-sharers 
who claimed a right of pre-emption was entitled 
to get the land on payment of the price fixed 
in the wajib-ul-arz, and tbo purchaser could 
recover the excess amount paid by him from 
the vendor Kaium Bakhsh Khan v. Pula 
BIBI, 8 a. 102. F B. = A.W.N. 1886, 24. (5 A.W. 
N. 216, D.t [/?’., 27 A. 12 = A.W,N. 1904, 
149 = 1 A. L J 353; R., 11 A. 257, 12 A. 234, F.B., 
A.W.N. 1906, 308 = 3 A.L.J. 830.] 

(13j — Wajib-ul-arz — Clause fixing price in 
case of sale to co-sharer — CovenatU running 
with the land — Pre-emptor's right to take pro- 
perty on payment of price fixed in wajib-ul-arz 
— Nofice —Irrespective of notice, a covenant 
in a wajib-ul-arz as to tbe enforcement of 
pre-emptive right by a co-sharer on payment of 
price at the current rate, was held to be a cove- 
nant running with the land and enforceable 
against bona fide putchastrs for value, athough 
the latter may have paid more than was pay- 
able under the wajib^ul-arz. UPMANI KUAR 
V. RAM Din, 10 A. 621*A.W.N. 1888,243. 
(8 A. 102, R ) IR., A.W.N. 190b, 98.] 

(Uk-Purchase-money-Oftr to pay. -Tbe plain- 
tiff in a pre-emption suit stated that the actual 
sale price of the property sold was Rs. 600, and 
not Rs. 800 as stated in the-sale deed, and 
claimed pre-emption on payment of the actual 
amount. Hu did not allege in tbe plaint that 
be was ready and willing to pay whatever sum 
the Court might fiud to be the actual amount. 
Held that tbe pre-emptor could not be given a 
decree on conaition of bis paying Rs. 800, for 
thatwould be granting him a relief not asked for 
by him in his plaint . LachmanSingh v. RAM 
Prasad, A.W.N, 1882, 244. 

(15) — Conditional decree — Computation of 
period specified for payment of purchase-money 
— " Final'* decree — Holiday. — A decree for 
pre-emption, dated the 14th September 1882, 
directed that tbe purchase-money was to be 
deposited within a month from the time when 
the decree became final. An appeal was made 
from the decree, which was however dismissed 
on the 6th April 1883. The 6ih of May 1883 
was a holiday, and the purchase money was 
offered for deposit on the 7tb of May 1883, and 
the next day it was actualfy taken in deposit 
by the Court. Held that the deposit made by 
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the plaintiff was in time. BISHESHAR NAIK 
V. SahIBUDDIN. A.W.N. 1884, 217. (1 A. 132, 
3 A. 850, N.W.P. 1870, 112, R.) 

(16) — Pre-emption— Conditional decree — De- 
posit of purchase money — Apptal— Computation 
of time allowed for payment— Civ. Pro. Code, 
1882, s. 214 (0. 20, r.l4, Civ. Pro. Code, 1909). 
— In a suit lor pre-emption the decree of the 
lower appellate Court increased tbe amount 
payable by tbe plaintiff, pro-emplor, and made 
it conditional upon payment of the increased 
amount before a certain date. The plaintiff 
appealed to tbe High Court, but the appeal 
was dismissed and the increased amount was 
not paid before the date fixed. No fresh period 
for payment was expressly allowed by tbe decree 
of tbe High Court. Held, that, as the High 
Court did not disturb tbe decree of the lower 
appellate Court as to the date by which pay- 
ment was to be made by the pre-emptor, and 
as the payment was not made before that date, 
the suit was to be dismissed. (11 A. 346, D.) 
Unless tbe Court of last appeal makes a 
distinct and express order on the subject, 
the only intention that can be inferred or 
presumed is, that it did not disturb the order of 
tbe Court below as to the date upon which 
tbe payment must be made by the pre- 
emptor, JAiRAM Singh v. SriKishen, A. 
W.N. 1890, 92. [i?., 18 A. 223 = A,W.N. 1896, 
43.] 

Cl)— Deposit of money as per terms of decree 
■ -Realization of costs allowed in deaee from 
purchase money— Appellate decree requiring 
additional deposit — Additional deposit made in 
time. — P obtained a decree awarding bim tbe 
pre-emptive right and possession of tbe plaint 
property on payment of a sum of Rs. 125, and 
the decree also awarded him tbe costs of tbe 
suit. Tbe purchaser preferred an appeal from 
this decree. Tbe appellate Court decreed tbe 
appeal so far as to increase the sum of Rs. 125 
to Rs. 200 as consideration of tbe sale, and, in 
regard to costs, tbe Court directed that tbe 
parties should bear their o\vn costs. The decree 
specified tbac tbe sum of Rs. 200 was to be 
deposited by tbe pre-emptor within a month of 
tbe time when that Court’s decree would 
become final, by which it must be understood 
to be tbe date upon which the period of limita- 
tion for an appeal would expire. In tbe mean- 
time, P having obtained tbe decree of the first 
Court on tbe 20th December 1983 deposited tbe 
sum of Rs. 125, which that decree directed him 
to pay, on the 15th January 1884. Subse- 
quently by executing that decree for costs, P 
realized, from the purchase money so deposited 
by him, a sum of Rs. 39 on tbe 5tb March 
1884. Then, in obedience to the appellate 
decree, F deposited a sum of Rs. 75 on tbe 
14th May 1894 in order to make up tbe earlier 
deposit of Rs. 125 to the sum of Rs- 2(X), as 
required by tbe appellate Court’s decree. Tbe 
appellate decree was dated I8ih April 1884. 

Tbe appellate decree was subeeqoently amended 
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considerably in respect of the order as to costs. 
The purchaser applied that the property might 
be restored to him bec<ause P had not deposited 
the whole amount of Ks. 200 within tbe period 
limited by the appellate decree inasmuch as he 
bad taken away tbe sum of Rs. 39 as costs 
under the decree of tbe first Court dated 20tb 
December 1883, which decree had been modified 
by the appellate Court as to costs. Held that 
the two deposits aggregating to Rs. 200 having 
been made within the time fixed in tbe appel- 
late decree, the pre-emptor did not forfeit the 
pre-emptive rights which had bceo declared in 
his favour by that decree, and that the terms 
of 8. 214, Civ. Pro. Code, which related to such 
matters, contained no provisions that under 
such conditions the right already established, 
proved, and decreed, should be vitiated simply 
because by an order of the Court, erroneous or 
not, a portion of the price deposited was 
returned in execution of a decree, and that it 
was open to the purchaser to obtain restitution 
of the sum of Rs. 39 which P had taken away 
under the order of the Court, and that such 
remedy could be obtained by him under tbe 
appellate decree of the 18th April, 1884 , amended 
as it was on the 3rd February 1885- BalmU- 
KAND V. PaNCHAM. A.W.N. 1887, 243. 

(18) — Pre-emption decree — Appeal — pay- 
ment within time fixed — Appetlate Court if 
competent to make direction ve deposit. — A pre- 
emptor obtained a decree from the first Court, 
which decree provided a certain time within 
which the sum ascertained to be the purchase- 
money was to be deposited ; the pre-emptor 
appealed against the amount fixed by the first 
Court but failed. Ho did not deposit the 
money within the fixed time and the Judge 
declined to fix any lurther time. Held, that 
the plaintiff in appealing from the original 
decree could not escape Irom the obligation 
which ii imposed and the lower appellate Court 
was not bound by law to insert in its decree 
any special direction concerning such deposit 
unless the occasion called for it, although it 
was competent to have done so. 8HEO 
Pershad Lall V. Thakoor Rai, 3 Agra 
234. Ci?’., 2 A. 744 ; Appl-, 1 A. 132. 13 A. 37C ; 
R., 24 M. 449 J 

(19) — Pre emption decree reversed on appeal 
— Refund oi money deposited — Interest. — Plain- 
tiff obtained a decree lor pre-emption condi- 
tional on his paying a certain sum of money to 
tbe credit of tbe defendants. Tbe money was 
accordingly paid in by him and drawn out by 
defendants. The decree, however, having been 
subsequently reversed on appeal, he applied 
under s. 683 of the Civ. Pro. Code, for restitu- 
tion of tbe above amount, it was held that be 
was entitled to get the money paid in by him 
refunded with interest not merely up to the date 
of the reversal of the pre-emption decree but up 
to tbe date of the actual refund of the amount. 

Bhagwan Singh v. ummat-ul Hasmain, 
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18 A. 262 = A.W N. 1896, 42. (3 A. 475, F,\ 7 
A. 432. R.\ A.W.N. 1888, 287, Z)iss.) [R., 20 
A. 430.] 

(20) — Decree for pre-emption — Amou7it paid 
into Court by decree-holder not wxtharawable 
by aecree-holder of his creditor. — When a per- 
.son holding a decree for tbe pre emptiou pays 
tbe pre-emp:ioo price into Court in compli- 
ance with sucu decree it is nut competent to ihe 
Court lo pty out any portion of it, to any one 
other ibaii the person entitled to it under the 
decree, so as to prejudice tbe rights of the de- 
cree-holder to possession. So, where a creditor 
of such a decree-holder who applied for the 
attachment of such money was allowed to 
withdraw a portion of it and tbe decree-holder 
subsequently applied for possession of tbe pro- 
perty, it was bold, that he had sufficiently com- 
plied Nvith tbe decree for pre-emptiou, that it 
was not his fault but the fault of tbe Court 
that it bad allowed a person oiber than the 
defendant in the suit to withdraw the money 
out of Court and that the decree- holder was 
therefore entitled to po-session of the property 
pre-empted. Money paid into Court in a suit 
cannot be taken out of Court by any creditor 
of the man who pays it in, so long as the 
suit is pending, or unless the result is that 
the person who.paid it in is hold.entitled to with- 
draw the money or some part of it and then tbe 
creditor of such person can only have execu- 
tion against so much ot that money as hts 
judgment-debtor would be entitled to take out 
of Court. ABDUS BALAM V. WlLAYAT ALI 

Khan, 19 A.‘ 256 = A.W.N. 1897, 31. (i?’., 21 

P.R. 1902 = 179 P.LR. 1901; R., 93 P.R. 
1902, 76 P.R. 1902=113 P.LR. 1902.] 

(21) — Partition- Covenant for pre-emption — 
Covenant whether binding on heir- Decree for 
possession ondeposiung value of property, — Pour 
brothers, on making a partition of ttioic joint 
property, enteicd into a covenant with ooo 
another that, if any one of them or their heirs 
bad to sell bis share, be should offer to sell the 
same to any one of them, co-sharers, and that 
if any co-sharer consented lo purchase on pay- 
ment of tbe proper value, then tbe party selling 
should not bo competent to sell the same to 
any person but tho said co-sharer. One of the 
brothers having died, his widow sold his share 
which she bad inherited to a stranger for 
Rs. 95 without having made any offer of it to 
the throe surviving brothers. Thereupon the 
three brought this suit against the widow and 
hot vendee to bnve possession of tbe property 
delivered to them upon payment of Ks. 27 which 
they alleged to be tbe value of the property. 
Ibe Munsif held tbe sale to be invalid, but 
found tbe value of the property to be Rs. 95, 
and set aside tbe sale without giving possession. 
The lower Appellate Court made an order that, 
if the plaintiffs deposited in Court Rs. 96 
within a certain time, the appeal would be 
decreed. Tho plaintiffs deposited the amount 
accordingly, and a decree for possession was 
given to them- Held that neither of the Courts 
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below had power to make the decrees which 
they did ; and the order of the Lower Appellate 
Court to the plaintiffs to deposit the money 
was not binding on the plaintiffs ; and they 
had no right, under this contract, to an election 
after the value had been ascertained, whether 
they would purchase at that price rr not. 
Quicre : Whether such a covenant can be en- 
forced alter the death of ibe owner who entered 
inro It ? SREEMUTTY TRIPOORA SOONDUREE 
V. Jaggur Nath Dutt, 24 W.R. 32i. [F., 24 
M. 449 ; R., 5 C.W.N. 343. 13 Bom. L.R. 240 
= 35 B. 258. 1913 M.W.N. 163 = 24 M L.J. 84. 
lOC.L.J. 626.] 

(22) Admission of vendor in sale-deed and 
written statement as to part paymerii of price by 
vendee^-Decision of question as to payment of 
price between vendor and vendee in a suit by 
pre-emptor . Held, that in a suit for pre -emption 
where there is a dispute betwren the vendor and 
the vendees, the defendants in the case, as to 
the amount to be paid by the tlaintjff and as to 
the terms on whicli he is entit led to a decree and 
tbe Court decides the amount to be paid by him 
and how much out of it to each of the defendants, 
it IS as much a decision between the defendants,’ 
^ between the plaintiff and the defendants and 
is thenceforth binding on both the defendants. 
raja Rampal Singh v. i^Iussam.mat 
HAFIZA. 9 0. C. 308. (8 O C. 283. R.) 

(23) — C. P. C.. 1882, ss. 214 ( = 0. XX. r. 14) 
583 ( = s. 144 (11. new Code)— Pre-emption suit 
—Purchase money fixed by lower i^ourVs decree 
paid— Costs awardfd to pre-emptor realized — 
Appellate Court, increasing amount of purchase- 
money— Pay meiit of difference without costs, if 
sujfficient compliance —Where a pre-emptor, in 
whose favour a decree was passed, paid the 
purchase-money as directed, but drew out 
therefrom a portion in execution of tbe decree 
on account of the costs awarded to him. and on 
appeal the purchase-money wns incre>ised and 
each partv was ordered to bear his ^\vn costs, 
held Straight, J., that the payment, within 
the time fixed of the difference without the 
costs previously realised, was a suflBcient com- 
pliance with tbe Appellate Court’s decree, 
subject to tbe judgment debtor’s right to recover 
the costs previously realized from him. Held, 
by Tyrrel, J., (contra) that as the pre-emptor 
had nob at any moment of time, from the date 
of the institufion of the suit, had a credit in 
any Court for the sum fixed by the aoprilate 
decree, be had failed to fulfil the condition 
essential to his possession of the vendee’s estate 
under the decree in the suit. BaLMUKAnd v 
PANCHAM. 10 A. 400 = A.W.N. 1898. 74s 

(24)— Omission topay cosfs -F/?eci.— A decree- 
holder who omits to pay the costs in time and 
t^us violates the conditions of bis decree loses 
the benefit of bis decree even thongh he might 
have deposited the purchase-money in Court 
before time. TEHL SiNGH v. RULDU. 96 P. 
R.1884. [F., 106 P.R. 1900] 
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(2b)— Right of pre emption— -Actual price to 
be fixed in suit— Act VIII of 1859-5s. 55, 57— 
Substituted service.— In a suit for pre-emption, 
either the vendor or the purchaser can insist 
upon the Court fixing the actual price of the 
properties sold, in thesuit for pre-emption itself, 
so as to enable the plaintiff to make the purchase 
himself, and the purchaser to take advantage 
of any default which the plaintiff may commit 
in regard to it. They hhould not be referred to 
aseparate suit. By ss. 55 and 57 of tbe Civ. 

ro. Code, 1859, substituted service by fixing a 
copy upon tbe door of the defendant’s house is 
permuted only when the defend.ant is dwelling 
in the house at the time and could not be found, 
or has only left the house for tbe purpose of 
avoiding service of summons. Lekh R\Jv 
Davee Chund. 35 P.R. 1868. 

(20)— Pre-emption— Value of land sold how 
to be CLScertained.— The geoeral law of pre^emp- 
based on the ^lahomedan law, requires 
that the nre-emptor should pay for tbe property 
bought the original price for which it was bona 
fide agree! to bo sold before pre-emption was 
claimed. This is altered by the Punjab Civil 
Code, which, in s. 13, cl. 12, directs the Court 
to fix tbe price with the aid of a valuation 
committee composed of three arbitratori*, two 
appointed by the parties (one by each) and one 
by the Courr.. This procedure, being in subs- 
titution of the previously subsisting rule of law, 
must be followed with a reasonable degree of 
exactness. MT. HUMEEDOOLNISSA v. MOHO- 
MED AKBAR. 83 P.R. 1868. 

(27) — Value — Valuation Committee — Wajib-ul- 
arz how for evidence. — In a suit for pre-emption 
the Court should not form its own opinion of 
the proper price of the land; according to the 
terms of part 12, 8. 13 the Punjab Civil Code, 
tbe matter must be referred to a valuation 
committee In the absence of special custom, 
the fact that the wajib-ul-arz only deals with 
the right of relations as to pre-emption dues not 
deprive others of the community of tbe general 
right of pre-emp^iOQ which vests in them under 
the Punjab Civil Cede, and in such cases the 
Courts mast decide which party has the bast 
right of pre-emption according to relationship, 
vicinage, being of the same thok, and so forth. 
GOOilANEE V. RUHEE.MOODDEEN, 35 P.R. 
1870. iAppr , 3 P.R. 1903 = 39 P.L.R. 190C.J 

(23) — for pre emption— Refusal before 
sate— Value of land — If, in a suit for enforcing 
the right of pre-emption it was found that 
plaintiff had nos refused to buy before sale was 
effected, then it would be necessary to consider 
the value of the land sold and tbe valne of tbe 
rights aud interests in the common land which 
tbe purchaser as owner of tbe land acquired. 

It is not sufilcient to value tbe land alone. Its 
value with all rights and interests attached 
thereto must be considered. DaBBARa SINGH 
V. UTAii Singh, 12 P.R. 1878. 

(29)— Suil for pre emption — Sum paid by the 
vendee to the vendor ^ measure of “ mai ket 
value** at the time of the sale, — ^In aaits for 
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pre-emption, the Court should carefully deter- 
mine the market value of the land- As the 
law works hardly upon the vendor, every indul- 
gence should be shown to him. Many circum- 
stances may tend to enhance the value of the 
property sold and, so far as possible, the Courts 
should hold the actual sum that has passed to 
the vendor from the vendee to be the fair and 
reasonable market rate at the time when the 
sale took place. Bhup Sing v. Kharak 
Sing, 29 P.R. 1875. 

(30) — Suit Jor pre-empti07i — Market value to 
be fixed as at commencement of action. — In 
estimating the value of property the subject of 
pre-emption, that is the price at which the 
defendant in a pre-emption suit has to sell to 
the plaintiff, the market value at the time of 
the action should always be detorminod. SUN- 
DAR Das V. Sham Singh. 74 P.R. 1875. [72.. 
IGl P R. 1883, 91 P.R. 1892; D., 402 P.L.R. 
1900.] 

(31) — Purchase of land subject to pre-emption 
— Decree for pre-emption — Vendee when 
entitled to recover deficiency between price paid 
and that decreed to be paid by pre-emptor . — 
When land subject to ilie right of pre-emption 
is sold by the owner to a person not having the 
right of pre-emption, the interest of the vendor 
passes to the purchaser, but is liable to be 
again transferred to the pre-emptor upon his 
demand by suit. When both parties to the 
sale are aware of this contingency, in the 
absence of any contract to the contrary, the 
original purchaser has no right to recover from 
the vendor any deficiency between the price 
paid by him and the price decreed to be paid 
by the pre-emptor for the property. WazIRA 
V. SHADI khan. 67 P.R. 1881. [R , 32 P.R. 
1884.80 P.R. 1888, 93 P R. 1902, F.B.; D., 
Ill P.R. 1908-^4 lod. Cas. 090.] 

{32)— Decree for pre-emption — Failure to 
deposit but tender made within tinif fixed in 
decree— Refusal to accept tender, effect of. — A 
decree-holder is to bo deemed to have com- 
plied with the terms of his decree for pre-emp- 
tion when he has tendered the amount of the 
decree at the proper Court within the time fixed, 
and the decree does not become void. The 
mere fact that the Tahsil officials refused to 
receive it in the absence of the Tahsildar whose 
absence was unexpected and could not have 
been foreseen by the decree-holder, could not 
be held to afiect the rights acquired by him 
under the decree, AHMAD DiN v. RlHAN, 69 
P.R. 1081. 

( 33 ) — Holder of pre-emption decree — Tender 
of decree amount within time fixed for payment 
—Non-acceptance by Court — Effect Act IV of 
1872. 5 . 18.— Plaintiff bold a decree for pre- 
emption passed on condition of paving its 
amount by the 4th July, 1980. He oBered the 
amount on the 6th October, alleging that he 
bad once offered it before on the 13th June but 
had been directed to take it back and pay it 
again after the decision of an appeal in which 
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the question was to be decided whether the- 
amount was to be paid to the defendant or to 
the seller. Held that, if tbe plaintiff did offer 
the amount as stated, and was directed by the 
Court to take it back and retain it till the dcci- 
sion of tbe appeal, be should be deemed to b we 
in fact paid the amount into Court, before the 
day fixed, within the intend and mean-ng rf 
8. 18 of Act IV of 1872. Mm ZaMAN v. PYAO, 
79 P.R. 1881. 

(34) — Suit for pre-emiption — Allegation that 

price mentioned in sale-deed was 7iot bona fide — 
Plea of private notice— Fair market value . — 
In this suit for pre-empijo i. tbe plaintiff alleged 
that tbe sale had been made without notice and 
that the actual sale-price was less thin that 
mentioned in the deeds. Both sets of defendants, 
purchaser and the vendees, pleaded private 
notice and that the sum mentioned in the 
deed had actually been paid. The first Court 
omitted to fix tbe proper issue, viz., whether 
tbe price mentioned in the deed was or was not 
fixed in good faith. Upon that point, on which 
there was no evidence, it was material to ascer- 
tain what price had actually been paid. It was 
only in tbe event of a finding in the negative on 
the above issue, that it would be necessary tode- 
termine tbe issue fixed as to the market value of 
the property, although such value would be im- 
partant evidence upon tbe question whether the 
price stated in the deed wa.s done so in good 
faith. But, however, a price higher than the 
market value is not necessarily a price fixed in 
bad faith, as the difference might bo satisfac- 
torily explained. As the s\id necessary and 
proper issue bad not been raised in tbe first 
Court, the Commissioner, who nisod it himself, 
should have allowed the defendants opportunity 
of giving evidence. NANDA v. CHANDA SlNGII, 
69 P.R. 1882. (72., 10 P.R. 1884.] 

I 

(35) — Claim for pre-emption — Price offered 
found less than sum actually paid to vendee— 
Decree of first Court conaitioned on payment of 
full price, validity of — Claimant not bound to 
express willingness at any sum fixed by Court. 
— In this suit for pre-emption of a house sold 
to the defendant nominally for Rs. 900, but the 
outside market value of which the plaintiff 
alleged was not more than Rs- 400, plaintiff 
a=ked for a decree for pre-emption at the mar- 
ket value. The first Court gave the plaintiff a 
decree conditional on payment of Rs. 700, as it 
considered that the purchaser had actually 
paid that sum for tbe property. The appellate 
Court dismissed the plaintiff's suit tu 2o2o, on 
tbe ground that, as tbe plaintiff bad claimed in 
bis plaint to purchase the house for Rs. 400, 
without expressing bis willingness to pay any 
higher sum that might bo fixed by the Court 
as tbe miirket value, ho was not entitled to 
maintain his suit when it was ascertained 
that tbe price bona fide paid was more than 
the sum mentioned in tbe plaint. Held, 
considering tbe stage which tbe litigation had 
reached, and tbe fact that the plaintiff bad 
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shewn his willingness to preserve his right of 
pre-emption by paying up the amount fixed by 
the first Court within the period stated in the 
decree, although he still contended that the 
amount so fixed was excessive, that the lower 
appellate Court did not exercise a wise or 
reasonable discretion in reversing that decree 
ol the first Court and in dismissing the suit 
simply because certain words expressive of the 
plaintiff’s willingness to pay a higher sum 
thari Ks. 400 were not added in the plaint. In 
a suit for pre-emption, equity requires that th^ 
Court should endeavour to put an end tn use- 
less litigation by determining once for«ll t.he 
conditions under which the plaintiff is entitled 
to exercise the right claimed, instead of leaving 
the parties to fight the whole mat ter out again 
in a fresh suit, simply because it turns out at 
the close of the investigation that the value of 
the property exceeded the sum mentioned in 
the plaint and because the plaintiff did not add 
to his prayer a willingness to abide by any 
valuation which the Court might adopt. Pri. 
TAM Das V. HIRA Nand, 178 P.R. 1882. 

(30— Pre-empfion in respect of building by 
plaintiff claiming to be owner of site—Decree 
for pre-emption on payment for both site and 
building— Appeal without payment f or site , if 
maintainable. The plaintiff claiming himself 
to be the owner of a site and to exercise a 
right of pre-emption in respect of the building 
thereon, sued to bo put in possession both of 
the building and of the site, on payment for 
the building alone. The first Court found in 
plaintiff’s favour as regards both the claims 
and decreed pre-emption on payment of 
Rs. 142 which it found to be the value of the 
materials. The Judicial Assistant on appeal 
held that he must pay for the right of the 
vendors in the site as well as for the building 
and increased the sum to be paid for pre-emp- 
tion to Rs. 413. The plaintiff without paying 
the difference between this sum and the 
amount fi*ed by the first Court, appealed to 
the Commissioner, who dismissed the appeal 
on the ground that the appellant had lost the 
Tight of pre-emption by non-payment of the 
increased sum. Held that by not paying the 
amount fixed by the Judicial Assistant the 
plaintiff gave up his right to buy forRs. 413 in 
case the Appellate Court should find that he 
was bound to pay for the site as well as for the 
building, but he did not give up bis right of 
pre-emption in respect of the building, if the 
Appellate Court should hold that the decision 
of the first Court, that he bad nothing to pay 
for the site was correct ; the object of the 
appeal was not to establish his right to buy the 
site for a smaller sum, but to establish bis 
right to possession of the site on paying the 
value of the building only, and he was entitled 
to a decision on this point. Held also, that if 
the plaintiff succeeded in showing that he was 
not liable to pay for the site, be should be re- 
quired to pay the market value of the house as 
a buiWing, and not merely the value of rhe 
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materials of which it was constructed. Rai 
Basant Singh v. Niadar Mal, lOl P R. 
1883. 

(37) Non-payment of amount — Lapse of 
dec ee— Second suit ^Whether 6arred.— Where 
a person allowed a pre-emption decree to lapse 
by non-payment of the amount in Court, and 
bis father brought a second suit with regard to 
the same property, held the first suit is no 

bar. Tahir Khan v. Megha Khan, 1 P.R. 
1885. 

<381— Price entered in the deed— Not bona 
fide Market-value — Price actually paid.— 
Where in a suit for pre-emption it is found 
that the price entered in the deed or alleged by 
the parties is notified in good faith, the plain- 
tiff can claim pre-emption for the market value. 

Mehtab khan V. Mustafa beg, lOl P.R. 
1887. 

(39) ~Dccrcc forpre-emptionsubject to payment 
ot a price— Awarding of costs— Right to deduct, 
— Where a decree for pro'emption is passed in 
lavour of the plaintiffs subject to the payment 
of a certain sum within a certain time and the 
plaintiff is also awarded costs, the plaintiffs 
would be entitled to deduct the costs from the 
said amount and deposit the rest in Court, 
even though there is no such direction in the 
decree. BahaDUR v. JaLAL, 70 P.R. 1888. 

(40) — Payment of 3 of the money in Court — 
Depositing a receipt for the balance-S.lQ, Punjab 
Laws Act. — A plaintiff in whose favour a decree 
for pre-emption was passed under which he 
was directed to pay the amount before a cer- 
tain day into Court deposited ^ of the money 
and filed a receipt for the balance which was 
admitted by the vendee. Held this was a 
payment within the meaning of s. 18 of the 
Punjab Laws Aot. SHER Shah v. SHER Jang, 

21 P R. 1889. [R., 10 P.R. 1895.] 

(411— iSafe — Consideration — Pre-emption — 
Purchase-money — Market-value. — Where the 
defendants agreed that if the 2Qd defendant 
brought a suit for ist defendant and recovered 
certain land, the latter would transfer half the 
land in consideration for such services, held that 
in a suit for pre-emption of such land by plain- 
tiff, the transaction could not be regarded as 
anything but a sale, affording a claim for pre- 
emption. In this case as it could not be said 
that any particular price was fixed, the plain- 
tiff had to pay the market value of the pro- 
perty. HAJi Muhammad v. Mussammat, 
BAKHTO. 54 P.R. 1889. [R.. 2 P.R. 1903 = 53 

P.L.R. 1903. 23 P.R. 1906, 29 P.R. 1893.] 

(‘i2)Ss.l7 andlSPunjabLaws Actand O. 20, 
r, 14, Civ. Pro. Code— Deposit of Government 
Promissory notes.— The deposit of Government 
Promissory notes is not payment of money 
and not a sufficient compliance with a decree 
for pre-emption directing the pre-emption to 
pay money into Court. The non-compliance 
with the decree is not fatal to the further prose* 
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cution of appeal. Ss. 17 and 18, Punjab Laws 
Aot do not extend to an appellate Court as re- 
gards suits for pre*emption on a sale. S. 214 
10. 20,r.l4) Civ. Pro. Code applies to an appellate 
decree passed in an appeal by the defendant for 
increasing the amount of money payable by 
the pre-emptor. THAKUR DaSv. Tulsi Das, 
70 P.R. 1890, F B [R., 10 P R. 1895. 48 P 
R. 1906=104 P.L.U. 1906 ; D..67 P.R. 1&9-2. 
161 P.R. 1890. J 

(43) — Deposit of money in Court — AttacJiment 
by creditors — Payment of money to purchaser . — 
Where money was deposited by pre-emptor in 
Court and it was attached by his creditor he 
could not claim delivery of possession unless 
and until he paid the purchase money to the 
defendant over again as tbp sum deposited had 
some to bis own benefit. SaNDHA KHAN v. 
Jhandu Khan, 6l P.R 1890. [Diss., 21 P. 
R. 1902 = 179 P.L.R. 1901.] 

(44) — Price stated in the deed— Onus of proving 
good faith— Price actually paid. — Where the 
plaintiff alleges and the defendant denies that 
the price entered in the deed was not fixed in 
good faith, the vendee must prove that the 
price entered was actually paid and then the 
onus lies upon the plaintiff to hhow that it was 
not fixed in good faith. If the price actually paid 
is less, it is evidence of bad faith. But generally 
the price actually paid is the best evidence of 
the market value at the time of sale. GULAIi 
V. Ramsingh, 102 P.R. 1890. 

(45) — Potocr to require payment into Court 
Tirne— S. 16- A. Punjab Laws Act. — The latest 
stage in pre-emption cases at which the Court 
can, under s, 16- A. I^unjab Laws Act, order pay- 
ment of price into Court is the time of the 
settlement of i«sues and not afterwards. The 
p 3 wer of rejecting the plaint under the said 
section is supplementary to the provisions of Civ. 
Pro. Code and must be read with the Code. 
GOBIND V. KISHEN CHAND, 52 P.R. 1891. 

{ie)^Notice— Calculation of time.—k per- 
son having a right of pre-emption may pay or 
tender the price to the vendor or the amount 
due to the mortgagee within 3 months of the 
notice. In reckoning the Siid period, the day 
on which the notice is given is to be exclude!. 
JOTI PERSHAD V. GA.I.JU. 114 P.R. 1891. 

{A7)—Separate suits by equal claimants 
Duty of Courf.— Wbore several soparaio suits 
are launched by persons having equal claims 
for pre-emption, caoh claimant will be entitled 
to a decree for a proportionate share of the 
property on payment of a proportionate share 
of the purchase monov. GOCAL AND JAWAHIR 
V BholA, 29 P.R. 1892. (D., 43 P.R 1903 = 
92 P.L.R. 1903.] 

(40) — Improvement by original purchaser 
Compensation — Form of decree. — Court may 
award compensation for improvements to a ven- 
dee who has made them in good faith and who 
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is entitled to it in equity. In such cases the dec- 
ree, should provide separately for the payment of 
purchase-money and for that of compensation 
and the payment of purchase-money within the 
fixed time must save the decree from forfeiture 
though compensation may not be paid within 
that time. AZiZ DiN v. SHAM DAS, 91 P. R. 
1892. 

(49) — Payment of money into Court — Future 
— Effect of decree. — The effect of failure to pay 
money into Court within a fixed time is to make 
the decree null and void. The terms of the 
decree can be altered by a competent Court 
setting it aside. If money is not paid into 
Court within the fixed time, there is no decree 
remaining in force for the appellate Court to 
alter. Sarab Diab v. NaTHU, 137 P.R. 1894. 

(50) — Decree not providing any fixed period 
for payment of money — Limitation for execution 
— Non-payment within fixed time — Oojection 
not taken in appeal— Effert. —\l a decree for 
pre-emption does not fix any time for the pay- 
ment of the purchase-money, tbo pre-emptor 
can enforce the decree within the period fixed for 
the execution of decrees by the Limitation 
Act. If the objection that money was not paid 
within the time fixed in the decree is not 
taken in appeal, it cannot be urged against tbo 
appellate decree in execution of the same. 
Chakar Dar V, Ghapila, 10 P.R, 1895. ( 1 1 
A. 267, 346, 21 P.R. 1889, 71 P. R. 1890, R.) 
iCons.it D., 48 P.R. 1906=104 P.L.R. 1906. J 

(51) — Pre-emption decree — Non-payment of 

money into Court — Effect O'l the right of appeal 
— S- 214 lO. 20, r. 14) — Civ Pro. Code, ands. 18, 
Punjab Laws Act, meaning of. — The object 
of R 214 (O. 20, r. 14), Civ. Pro. C'^do, and s. 18, 
Punjab Laws Act. is not to preclude a right of 
appeal in the event of non-paymentof purchase 
money into Court within the time fixed in the 
pre-emption decree but to provide a penalty 
for disobedience to tbo terms of the decree as 
to deposit only if accepted as correct by both 
parties or declared to bo so after appeal. Its 
object is not to exclude a plaintiff from appeal- 
ing in a just claim merely because poverty or 
other natural cause prevented him from 
raising, even though temporarily, a Runi largely 
in ex^.'Css of the true market value r'f the pro- 
perty. Malik akbar ali v. Hassan ali, 
67 P.R. 1895. [R., 48 P.R. 1906=104 P.L.R. 

1906.) 

(52) — Pre-emption decree — Appeal — Dismis- 

sal — Time for payment of money. — Where the 
original decree bad fixed one month for pay- 
ment of the purchase-money into Court and an 
appeal from that decree is dismissed without 
allowing any fresh period for payment, the 
appellate decree must be taken to have incor- 
porated the terms of the original decree and 
the said period of ono month must be calcula- 
ted from the date of the appellate decree. 
MOTI Ram v. KAMMON, 88 P R. 1898. (R., 

92 P.R. 1900; Overruled, 48 P.R. 1906 = 104 
P.L.R. 1906.] 
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(53) — Purchase of •property in payment of 

previous debts — Market-value — Good faith . — 
In a case for pre-emption where the transfer 
was in satisfaction of old debts if the market 
value of the property does not appear to difier 
very materially from the amount of the debts 
due from the vendor, and the price actually 
paid is the cancellatiou of all the liabilities 
mentioned in the deed, the price so paid may 
be held to have been fixed in good faith ; but 
where the disparity between the market value 
ot the property and the sum in satisfaction of 
which it has been accepted is very great and 
the debtor is clearly insolvent and the property 
in question taken in satisfaction was practic- 
ally the debtor’s only asset, the market-value 
of the properly is the proper test of the value 
of the consideration paid and not the nominal 
amount of the debts due. VIR Bhan v. 
Mattu Shah, 77 P.R. 1901. [i?., 22 P.R. 

1900, 47 P.R. 1909; Cons- £ D.. 56 P.R. 
1907.] 

(54) — Pre-emption— Joint decree in favour of 
several plaintitjs— Purchase-money provided by 
some only of them — Bights of others— Onna pro- 
bandi — Question of law. — When a decree for 
pre-emption on payment cf a certain sum of 
money is passed in favour of several persons, 
and some only of them provide all the money, 
it lies upon the others to show that they have 
not given up their rights under the decree, 
and that they are entitled to claim their share 
of the bargain from those who provided the 
whole money. They should not be allowed at 
a subsequent time, if they see the bargain a 
profitable one, to come in and claim their 
share. (52 P.K. 1882, D.) When a question 
arises as to the admissibility of such a claim, 
the question is a question of law on which a 
further appeal may lie. NiJABAT v. AHMAD, 
67 P.L.R. 1902. 

(55) — Purchase-money actually paid— Good 
faith— Market value. — Held, that market value 
is no test of what should be paid by the pre- 
emptors until the price mentioned in the sale- 
deed is shown not to have been fixed in good 
faith. The price actually paid by the vendees 
may be far above the real market value, and 
no objection can betaken by a pre-emplor to a 
price actually and genuinely paid, on the 
ground that it is a fancy price. Nanak 
CHAND v. RAM CHAND, 99 P.L.R. 1902=68 
P.R. 1902. (75 P.R. 1901 = 123 P.L.R. 1901, 
R.) [Diss., 22 P.R. 1906 ; F., 66 P.R. 1907.) 

{56)— Market value — Price actually paid by 
vendee. — The price actually paid by the vendee 
is in general the best evidence of market value 
at the time of the sale. AKHUND ABDUL 

Khalik Khan v. Rup Chand, 54 P.L.R. 
1904 (102 P.R. 1890, R.) 

(57) — Appeal by purchaser from a decree for 
pre-emption — Lower Court's decree confirmed 
on appeal — Time for payment of purchase-money 
whether appellate Court bound to fix — (Emission 
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to fix such time in appellate decree, effect of,— 
In deciding an appeal by a purchaser from a 
decree for pre-emption and dismissing the 
appeal in confirmation of the lower Court’s 
decree, it is not obligatory on the appellate 
Court to fix a period subsequent to the date of 
its decree within which the price fixed by the 
Court below is to be paid. It is settled by the 
weight of authority that when a decree has been 
confirmed, reversed or modified by the Court 
of appeal, it is the appellate decree that is the 
subsisting decree capable of execution. Where 
the appellate decree confirming the original 
decree for pre-emption does not fix any period 
of time for the payment of the pre-emptive 
money, the true meaning of the appellate decree 
is that the terms of the decree confirmed there- 
by are approved and maintained intact, and 
among them the provision in the original fix- 
ing the date or time for payment of the pre- 
emptive money. When a decree is under ap- 
peal, the matter disposed of by it is re opened 
and it remains in abeyance, but the confirmation 
of such decree in appeal restores i(s provisions 
just as they stood when it was passed. To bold, 
thf^refore, in case like the proseut that the time 
for payment fixed by tbe lower Court is (o be 
attached to the decree passed on appeal confirm- 
ing the decree of the lower Court involves a 
contradiction in terms the confirmation of the 
decree really resulting in tbe alteration of it and 
especially where the appeal has been dismissed 
under s. 551, Civ. Pro, Code, the result of 
such action would bo that without hearing or 
oven giving notice to the respondent the appel- 
lant would have his case altered in his favour 
to tbe prejudice of the respondent, a result en- 
tirely opposed to the provisions of the Civ. Pro. 
Code and to the dictatrs of natural justice. So 
where no fresh period is fixed for payment by 
the appellate decree, the time fixed by the lower 
Court stands, and where such time is a period, 
no fre.sh period is to be taken as given by the 
appellate Court and such time must be calcu- 
lated from the date of the original, and not that 
of the appellate decree. From the simple pro- 
position that, in the case of appeals, tbe appel- 
late Court's decree is the only one that subsists, 
it does not in auy way follow that fresh time 
equal to that fixed iu tbe first decree must 
necessarily be allowed to the pre-emptor from 
the date of tbe appellate decree dismissing bis 
appeal. Where the appellate Court itself fixes 
fresh time, however short, no difificulty arises 
and in such a case, the original decree is not 
confirmed but varied pro tanto. WaSAWA 
SiNGHv. Lal Singh, 48P.R. 1906. P.B. = 104 
P.L.R 1906. (88 P.R. 1898, Overruled , ll 
A. 340, Diss.; 67 P.R. 1895. 18 A- 223. 18 A. 
455, 10 P.R. 1895, 11 A. 267. 11 B. 172, 13 
C. 13. 22 C. 467, 15 M. 170, R.) 

(58 ) — Decree for pre-emption — Execution 
Court declining to accept payment of pre-emp- 
tion money made within period fixed — Decree 
not void by reason of such refusal . — Where the 
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pre-empoion money decreed by the Commis- 
sioner was duly tendered by the decree-holder 
within the period fixed by the Comcnissioner’s 
order to the Court executing the decree, but 
was not accepted by the Court, as it was not 
aware of the terms of the Commissioner’s 
decree which had not been communicated to 
it, held chat the dcfeudaiit was not entitled to 
have the decree for pre-emption declared void, 
since the default was on the part of the Court 
and not of the decree-holder. NATHU v. 
lUAMDIN, 31 P.R. 1880. 

(59) — Act XII of 1878, s. 18 — Decree for pre^ 
emption — Deposit of money after time — Agree' 
ment to postpone deposit— Lapse oi right of 
pre-empior. — Where a decree in a suit for pre- 
emption fixed the lime within whicli the 
pre-emptor should pay the money, the time 
for payment could not be extended even by 
mutual agreement in variation of the terms of 
the decree, and deposit of money after the time 
fixed entails lapse of the pru emptor’s right. 
MYA das V. FUTTEH KHAN, 98 P R 1880 

(00) — Pre-emption— Paying one anna less than 
the yre’emption money by mistake — Incompe- 
tency of Court to receive aefkitncy- 6’. 151 and 
0. XX, r. 14, Ctu. Pro. Cede (lUOS).— i/efu, 
that, it IS the duty of the decree-holder in the 
pre-emption case to take all precautions to 
make sure that the req oiremeuts of the decree 
are strictly compliea with. So, where, after 
the pre-emptOE had obiaiuod possession of the 
property in execution of the decree, it was 
found that bo bad, by mistake, paid one annt 
less than tbo amount required to be deposited 
into tbo Court within certain lime, ho was 
made to restore the property to the vendee 
judgment-debtor and was not allowed, to m^ko 
up the deficiency. Held, also that s. 151, Civ. 
Pro. Code, 1908, is not applicaole in such a 
case. KANHAYA LAL v. MOHAMMUD SHaFI 
Khan. 3 P W.R. 1913=^141 P L.R. 1913 = 18 
Ind. Cae. 600. iSC P.R. 1910=160 F.W.R. 
1910, 10 A. 400, D.) 

See Civ. Pro. Code, 1908, O- XX, r. 14, 
167 J" L.R. 1903 = 53 P.R. 1903. 

See Decree— Decree, Construction 
OF, 6N.W.P. 46. 

Pre-emption— Unregistered receipt for pur- 
chase money — Evidence, admissibility of — See 

Evidence -Miscellaneous, a.w.n. 188i, 

2 . 

See Interest— SPECIAL Oases, hi P.R. 
1892. 

Money due upon mortgage not allowed in 
pre-emption-suit — Price — See TRANSFER OF 
PllOPERTY ACT, 8. 101, 9 A.L.J. 'UH. 

6. — Right to Pre-empt- 

(1) — Custom — Shia Law. — Where a suit for 
pre-emption was founded on the filuhammadan 
Law and the wajtb-ul-art, which provided, 

0. VU-117 
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among other things, “custom of pre-emption • 
tbo C'ist( m of pre-emption prevails,” held that 
the Wajib-ul-arz was binding, that, as tbe 
parties wore Muhammadans, the conditions of 
that law for enforcing pre-emption wore to be 
applied, and that the contention that, under 
tbe 8hia Law, the right could not be asserted 
in respect of property in which there wore more 
than two partners wa.s untenable. TaFazzul 
Husain V. Hadi Hasan. A.W.N. i886. 139 

[Diss , 12 A, 229.] 

{l)—Pre emptxon, varieties of, -The right of 
pre-emption may be founded on Muhammadan 
law, or, as is more generally the case, where it 
aflects the Hindus, on long established custom 
having the lorce of law, or on special contract 
between tbo share-holders; and the Wajib-ul' 
arz may record tbo practice of pre-emption as 
based on any of these ground?. ; and tbo entry 
may be evidence cither of custom or of the 
contract. ISRI SlNGlI v. Ganca, 2 A. 876, 
F.B. 

(31— ActXXlll 0 / 1861, s. U- Pre emption 
— Pre emptor's claim disallowed — Suit for 
pussession by right of pre emption, unmain- 
tiiinatle as premature. Dolenuant took execu- 
tion of a decree held by him and himself pur- 
chased a fourib part of the property in question 
in auction. FJaintitl deposited the stlo money 
and assorted, unuer s. 14 of Act XXllI of 1861, 
a right of pre emption lu respect of the property 
sold. I3ut the -ale to the defendant was con- 
firmed. In execution of another decree, tbo 
enwro property was put up for sale and pur- 
chased by the dDfoudrtiit. Plaintiff now sued 
for possession of the ona fourth, alleging that 
he had claimed his pre-emptive right in resijoct 
thereof at the first sale, and that the claim 

should be allowed. The lower appellate Court’s 
decree uismissing the suit was confirmed by the 
High Court on tbo ground that the suit for 
possession of the property as brought, was pro- 
mature and unmaintainable. Plaintill should 
bavesued to set aside the order of the Court by 
which tbe sale was confirmed in favour of the 
defendant and to have himself declared oiuitlcd 
to tbe pre-emption of tbe property and to bo 
substituted for the defendant as its purchaser 

SHIR Bahai v. Thika Ram, 7 N.W.P. 97 . 

(4)— Conditional sale — Claim of pre emption 
to be made on expiry of year of grace in notice 
of foreclosure. — Tbe party alleging a right by 
pre-emption relating to property under a con- 
ditional sale is bound to Ket forth his claim 
immediately after tbe close of the year of grace 
mentioned in tbo notice of foreclosure. That 
notice declares that, after the expiry of the 
year of grace, the conditions on which the tran- 
saction was regarded as one of mortgage not 
having been fulfilled, the conditional character 
of the deed of sale then ceases, and it becomes 
from failure of fulfilment of the conditions, an 
absolute deed of sale, transferring entirely to 
the mortgagee tbe mortgagor's proprietary 
rights preserved till then. Further, in this 
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case, the plaintiff pre emptor was aware of the 
notice of foreclosure and ihu?, upon that notice, 
without waiting for any possible contingencies, 
he was bound to take action promptly, such 
prompt action being the very essence of the 
Mahomcu-tn law of pre-emption. I\IOONSHKE 
SVED AMEEH ALI v. BHAliO SoONDUREE 
Debia, 6 W.R. 116. [^\, 14 A. 405, F.B. ; fl., 
3 A. 610, F.B.J 

(5) — Condiiional sale Pre’Cmption — \Cause of 
action — Agreeynent for pre-emption subsequent 
to date of conditional sale,—\Ptr Pearson and 
iStraight, JJ. Spayikiet J., dissenting), — The 
cause of action for a suit for pre-emption, for 
property the subject of a conditional sale, arises 
on the date of such conditional sale, and 
not when the sale becomes absolute. A 
clause in a Wajib-ul arz containing an ageeo- 
meuO for pre-emption can refer only to future 
and not to past transactions- Therefore a claim 
for pro empiioii, in the caso of property trans- 
ferred by a deed of conditional sale, is not 
maintainable when such claim is based on a 
loajib-ul arz that ctme into existence subse- 
quent to such conditional sale. Lachman PRA- 
SAD V. Bahadur Singh. 2 A. 884 [ii.. 3 

A. 610, F.B., 14 C. 761. J 

(6) — Sirif for pre-emplion~Conditional sale — 
Mortgage — Cause of action. — Where the terms 
of a Wajib ul-arz are wide enough to suggest, 
that a right of pre-emption may arise net only 
on a sale, but also on any other kind of transfer, 
the cause of action for a suit for pre-emption, 
iu the case of a conditional sale, would arise 
when suoh mortgage is foreclosed. {Pearson, 
J. dissenting) —and also when the property is 
mortgaged by way of conditional sale ( 6 'fuarf, 
C.J. dissenting). ALU PR.VSAD v. SUKHAN, 
3 A. 610, F.B. [F., 5 A. 187, 24 A. 493 ; R., 
27 A. 12-A.W.N. J904, 149 = 1 A. L.J. 353; D., 
103 P.R. 1901 = 120 P.L.R. 1901, F.B.J 

(7 ) — Mortgage by conditional sale ^Pre-emption 
— Time at which right of pre-emption accrues 
— Wajib-ul-arz. — In the case of a mortgage 
by conditional sale, there is no room lor the 
exercise of the right of pre-emption until the 
conditional sale becomes absolute. Where, 
therefore, moregage by conditional sale has been 
executed before, but the sale has not become 
absolute until after, the preparation of the 
wafib-ul-arz of the village in which the mort- 
gaged property is situated, on the sale becoming 
absolute, the rights of the parties will be 
subjeot to the provisions of the pre-emptive 
clause of such ir;a^i 6 -u/-ar 2 . RAGHUBIR SINGH 
V. NANDU SINGH, A.W N. 1891, 134. 

(8) — Mahomedan Law — Pre-emption — Mort- 
gage-Conditional sale. — No tight of pre- 
emption arises on a more conditional sale or 
mortgage while any right of redemption remains 
in the mortgagor. A mere declaration of an 
intention to exeroiso a right not yet accrued is 
not a claim of a right ot pre-emption. It is 
immaterial whether a formal demand of pre- 
emption is made at any other time chan aftet 
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the sale became absolute. (Dissenliente, Bayle, 
J.) Gurdial Mundar V. Raja tekna- 
RAYAN SINGH, B.L.R. Sup. 166, F.B. = 2 
W.R. 315. IH., 10 W.R. 246, 3 A. 610 = 
A.W.N 1831, 31, 16 A. 344, F.B. = 14 A.W.N. 
101. J 

(9) — Wajib-ul-arz — Mortgage — Hypothecation 
by pre-emptor to stranger — Pre-emptive right 
not /or/ei/fcd. —Where in a suit for pre-emption 
under the Wajib-ul-arz of a village it appeared 
that the plaintiff had at some time or another 
made a simple mortgage of a portion of his 
share m favour of strangers, — held that he was 
not thereby disquaiifieu from assorting bis pre- 
emptive right. Gokal ghand v. Ram 
Prasad, A.W.N. 1889, i27. [Appr., 18 A. 
382.J 

(10) — Joint mortgage of two properties — 
Wajib-ul-atz refaftng to pre-emption — 6’wif for 
pre-emption in respect of both properties — Claim 
if divisible — Decree if can be given in respect 
of one property only . — In a suit to enforce a 
right ot pce-emptiuu in respect of two proper- 
ties wnicb had oceu mortgaged uy the mort- 
gagor-defendant to the morigagcc-defondaiit. 
It naving been found that tue wajtb-ul-arz 
relating to one property restricted the exorcise 
of the right ot pre-emption to transfers by 
absolute sale only and that that relating to tho 
otner property allowed pre-emption in all cases 
of sales (including mortgages^, held that the 
plaintiff was not entitled to get a decree 
enforcing his right of pre-emption m respect of 
this latter property only, Tne plaintiff naving 
brought the suit for enforcing his pre emptive 
right in respect of both tho properties on pay- 
ment of a certain sum (in this case Rs. 200; 
to the mortgagee-defendant, the Court cannot 
alter his claim so as to make it a claim to take 
a part only of the jointly mortgaged estate in 
payment of a different sum from Rs. 2(X), 
apart from the wishes and aotioo of the origi- 
nal contracting parties. ABDUL RAHIM v. 
SUCUIT MISBA, A.W.N. 1885, 243. 

ill)— Pre-emption, Right of— Right of substi- 
tution— Vendee' s rights to mortgage far sale con 
sideration — Enforcement of mortgage — Pre- 
emptor's tight to take properly as it stood at 
the date Of sale . — A purchased certain property 
and mortgaged a portion of it to the vendor. 

K instituted a suit for pre-emption making 
vendor and vendee parties, and paid the whole 
of the pre-emption money wbteh was taken 
away by the vendee. In a suit for sale upon 
the mortgage, held, that the mortgage could 
not be eniorced, as the mortgagor’s right to 
the property was subject to the pre-empeor’s 
right of pre-emption. Held, further, that the 
right of pre-emption is not a right of re-pur- 
chase. but a right to be sabatituted for the 
vendee as he stood at tho date of sale, Held, 
also that the vendee’s right as a purchaser is 
subject to the pre-omptor’s right of pre emption, 
and that the vendee cannot defeat the pre- 
emptive right, by subsequently mortgaging the 
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property, so as to force him to take the property 
Bubjeot to tho mortgage. KAMTA I’HASADv 
MOHAN BhagaT, 6 A.L J. 966 = 32 A. 45 = 3 
Ind. Cas. 782. (20 A. 100, 23 A. 217. 8 A. 

502, D.\ 7 A. 755, R.) 

(12) ~Safe in execution of decree— 1‘re emp- 
txon—Civ. Pro. Code, 1877, s. 310.— The provi- 
SIOD8 of s. 310 of the Civ. Pro. Code, 1977, 
relating to the right of pre-emption of co shar 
ers in undivided immoveable property to ashare 
in such property sold in execution of a decree, 
do not apply where the property sold is not a 
share in such property, but the rights and in- 
terests of a mortgagee of such a share. JAIiiAM 

Das V. Beni Phasad, 3 A. 15. (2 A. 850, /2.) 

(13) — Pre-emption^ Executioxi of decree — Sale 
in execution— Civ. Pro. Code, s. 310— A sale cf 
immoveable property by orderof Court in exe- 
cution of a decree does not give rise to any 
rights o( pre-emption. Wahahal SINGH v. 
AliDUL Majih Khan, A.W.N. 1898, 115. 

(14) — Sale execution of decree — Pre-emp- 
tion — Civ. Pro Code, 1811, s. 3i0.— In thecase 
of a share of undivided immoveable property 
sold in execution of a decree, a co-sharer entitled 
to pre-emption in respect of it, cannot acquire 
such right as against a stranger bidding for it, 
unless he also bids for it, and for the same price 
as such stranger ; mere assertion uf his title, 
and payment of earnest money and of the 
balance of the purchase-money within fifteen 
days, will not do. Nor can ho, under such 
oircumstances, maintain a suit for pre-emption 
against the purchaser. TEJ SINGH v. UOBIND 

Singh, 2 A. 830. [F-, 3 a. 827 = A W.N. 
1881, 86 ; D., 3 A. 15.] 

(15) — Pre-emption — Ciu. iVo. Code, 1877, s. 310. 
— Whore a share of uudivided immoveable pro- 
perty is put up for sale in execution of a decree, 
and a oo-sharor in such property who claims a 
right of pre-emption with respect to such share 
odors, before the property is knockol down to 
the highest bidder 10 pay the amount of the 
highest bid she does not satisfy the requirement 
of 8* 310 of the Civ. Pro. Code, and cannot claim 
to have the sale confirmed lu his favour. He 
must make a distinct bid like other bidders in 
the ordinary manner of offering bids. HlRA v. 
Unas ali Khan, 3 A. 827. (2 A. 860, F.) 

(16) — Act XXHI of 1861, 5. \i— Mortgagee or 
auction purchaser of share not entitled to right 
of pre-emption. — An usufructuary mortgage of a 
ebaro in a paltidari estate gives no right of pro- 
omption to the mortgagee as against a purchas- 
or who was a co sharer in the estate, nor 
could an auotion-purobaso, of such a share by a 
person who was not a co-sharer but only a 
bidder to whom the share had boeu knocked 
down, give the purchaser the right of pre- 
emption under 8. 14 of Act XXHI of 1861, which 
could be claimed only by those who were 00- 
eharers or members of the co parcenary at the 
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time the auction-sale took place. DWAltKA 

Parshad sukul V. Ram autau sukul 7 

N.W.P. 281. 

(17)— XXIU of 1861, s. 14— I 0/ 1840, 
ss. 2, i —Share in village sold in execution of 
decree to stranger— Right of pre-em/dion of co- 
s/mrer— Wajib-ul arz. — A village was divided 
according to puttees amongst the 00-sharers. 
Every co-sharer po.ssessed his share separately, 
collected its rent himself and granted receipts 
Co cultivators. Power of alienation was also 
enjoyed by the co sharers, and, in case of sale or 
mortgage, the nearest co-sharer had tho right of 
pre-emption. A share in such village belonging 
to a co-sharer which bad been sold in execution 
of decree, was bought by a stranger. The claim 
of a co-sharer for enforcing his right of pre- 
emption was disallowed by tho Collector. Ho 
sued to establish his right. The Court of first 
instance while holding that the plaintiff was 
entitled to his right, dismissed tho suit as bo 
had not deposited tho whole of the purchase- 
money on tho day of tho sale. On appeal, the 
lower Appellate Court decreed the claim. The 
High Court, on special appeal, thoughexpressing 
itself unable to hold that the description of tho 
tenure in the wajib-ul-arz came within tho 
definition contained in s- 2, Act I of 1811, held 
that the claimant of pre-emption was not bound 
to deposit the whole amount of purchase money 
on tho day of tho sale and that it was sufficient 
if it was paid within tho time prescribed by 
law. Ram AUTAR v. Sheo Dutt. 6 N.W. 
P. 243. 

(18) Act XXIII 0/I86I, a. 14 — Pre-emption. 
— The right of pre omption cannot bo preferred 
at a sale in execution of a decree of a Revenue 
Court. The provisions of s. 14 of Act XXIll of 
1861 are, therefore, inapplicable in the ca.se of 
lands sold in execution of decrees of Revenue 

Courts Narain Singh V. MuuammadEaruk 
1 A. 277. 

(19) ^ot XXIlIo/1861, s. 14 — Execution 
of decree — Sale of share of puttoedarec estate— 
Deposit of sale money by co-sharer by right of 
pre-emption— Sale set aside on auction-purchases 
— Failure to deposit balance of purchase money 
—Second sale— Suit to enforce right of pre-emp- 
tion.— W tho conditions of sale respecting deposit 
of the purchase-money are fulfilled by a per- 
son claiming pre emptioo, tho sale cannot be 
held void merely by the failure of tho person to 
whose bid the property was knocked down to 
complete the deposit also. The condition of 
pre-emption under the Mahomedau law do not 
apply to a olaim brought under 8.14, Act XXHI 
of 1861. All that a claimant under that section 
is bound to do is to establish that ho Vs a put- 
teedar within the meaning of the sootion in tho 
estate of which the property sold forms part, 
and that he has fulfilled the conditions of the 
sale. If he succeeds in establishing that, tho 
sale must be confirmed in bis favour unless it 
is shown that there was some such irregularity 
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in publishing or conducting it as would justify 
the setting aside of the sale. DaBEE Pershad 
V. BISHESHUR PERSHAD SlNGH, 6 N.W.P. 
289. 

(20) — Wajib-ul arz — of conditions 
— Custom of shoofa. — If any parson in whose 
favour a preferential right of purchase is sti- 
pulated for, on having the oSer made lo him 
assents to it without unreasonable deUy, or if 
without unreasonable delay, after he hears that 
a sale has been made without any tender to him 
comes forward and claims his right, he is 
entitled to have it decreed, although he may 
not have proved specihcally that ho has fulfill 
ed all the conditions required in the case of a 
claim of pre-emption under the Mahomedan 
custom of shoofa. KOULA PUT v. Maharaj 
DOOBEY, 1 Agra 278. 

{‘lU—Act I of 1811, s. 2-Acf Vlir of 1859, 
ss. 254, 256 — Act XXIII of 1861. s. 14 — Pultee- 
estate — Sale in execution of decree — liight 
of pre-emption— Payment of whole purchase- 
money by co-sharer — Default by decree-holder — 
Re-sale— Suit by co-sharer for possession. — It is 
clearly incumbent on an officer conducting a 
sale in execution of a decree, of land which is a 
share in a puffeedan estate paying revenue to 
Government as defined in s. 2, Act I of I8ll, to 
take notice of a claim of pre-emption by a 
putteedar under s- 11 of Act XXIII of 186l, and 
to receive the pureba^ie-money as a fulfilment 
of the conditions of the sale, subject of c< urse 
to any question which may be raised by any 
party interested in the sale as to the cUimant’s 
title to advance the claim. When the full 
amount of the purcbase-moncy has been duly 
paid by a claimant qualified ti claim under the 
provisions of s. 14, Act XXIII of 1861, the 
requirements of s. 254 of the Civ. Pro. Code, 
have been sufficiently complied with to enable 
the claimant to insist that, so far as be is 
concerned, the condition has been fulfilled, aud 
that the sale is not defeasible by tbe failure of 
the bidder to complete tbe deposit of the pur- 
chase-money. TASADUCK Alil V. MUKSUD 
ADI, 6 N.W.P. 272. 

^22) — Act XXIII of 1861, s. 14 — Pre-emption 
— Co- sharer— Stranger — Pattidari Estate — 
tSuif for possession by disallowed auction pur- 
chser — Maintainability . — With respect to the 
right of pre emptioD, the co sharers of one 
paiti in 2 k pattidari estate, are not ''strangers” 
with reference to co-sharers in another patti of 
tbe same estate, within the meaning of s. 14. 
Act XXIII of 1861 ; and the section gives no 
preferential right of pre-emption among them- 
selves, between co-sharers in the same patti aud 
sharers in other patlis, who come under tbe 
denomination of members of the co parcenary, 
[D., 14 C. 761.] Where, in an execution sale 
of a share in a pattidari estate, an auction pur- 
chaser's claim to pre-emption is disallowed, 
under s. 14, Act XXIII of 1861, he ctnnot 
maintain a suit for possession against the 
successful pre-emptor ; be can only sue for a 
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declaration that the latter has no right of pre- 
emption against him and that tbe sale to him 
is invalid. He cannot obtain possession until 
the sale to him has been confirmed and made 
absolute, — a remedy to be sought in the Court, 
which executed the decree. EARZAND ALl v. 
ALIMULLAH, 1 A 272. 

(23j— Family arrangement against separa- 
tion — Forfeiture — Pre-emption — Execution 
safe.— During the minority of two out of four 
brothers J, G, A, and M, an ikrarnamah was 
entered into between the brothers, the terms 
of which were that they were to continue to 
live jointly, that uo separation was to take 
place without tbe consent of all, that, if one of 
the brothers did separate without such consent, 
he was to forfeit his share of the family pro- 
perty, aud that, if any oue wished to dispose of 
bis share, he w<is lo give bis brothers the pre- 
ference. It appeared that defendant F purchas- 
ed in the first place at a private sale M’s share 
in the property. On this, A and J brought a 
suit agaiust F to set the sale aside, on the 
ground that it had been made contrary to the 
terms of ikraraamah. and that they were 
entitled to pre-emptiou. The suit was decreed 
against F, the decree stipulating that the pur- 
chase money should be paid back to the 
purchaser. The money was not paid back, 
and F brought a suit against M bo recover it. 
He got a decree, and in execution put up for 
s.ale tbe rights and interests of M in ihe family 
estate, bought them himself, and took posses- 
sion. The present suit was brought to recover 
possessiou from him, on the ground that M 
bad DO rights and interests left which could be 
sold in execution It wai found that M did 
never separate from the rest of his brothers. 
Held that there could be no forfeiture of M's 
share even if the ikrac was au instrument 
which could be supported on grounds of puolio 
policy. There being no forfeiture, the only 
other privilege which the brothers had left to 
them under the ikrar was tbe right to become 
ihs purchasers by pre-emption of M’s share in 
tbe event of M soiling ; but this right of pre- 
emption could not be exercised in this case, 
inasmuch as M hai not sold his share, the sale 
having been tbe act of tbe Court. SHAIKH 
FERASUT ALl v. ASHOOTOSH ROY SDSOH, 

15 W.R 455. 

(24) — Pre emption, right of, suit lo enforce 
— Suit, if maintainable, and when—'* Pro- 
per sade price," meaning of — Agreement to 
sell to a co-sharer, if enforceable — Sale to 
another, if invalid. — Where the plaintiff and 
the defendants purchased a property, aud for 
their own convenience partitioned the property 
and entered into au agreement in tbe following 
terms : “ Aoy of tbe parties desirous of selling 
the lands allotted to bis share shall sell tbe 
same to the other party Willing to buy the 
same to the proper sale price. Sale to auy- 
b nlyelse shall be inv.alid. Bat, if the parties 
do uot purchase at the proper sale price, the 
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other party shall be entitled to sell to others. 
Lot it be known that the value of the parti- 
tioned property is (or will be) Rs. 600.” Held 
that the covenant is valid in law agai.ist the 
covenantor, and a euit to enforce the right of 
pre-emption is maintainable, especially when, 
as in the present case, the third party 
purchaser from one of the parties to tlie co- 
venant had notice of the covenant conta’ned ni 
the agreement, when he made the purchase (5 
C.W.N. 343. 24 W.R. 321. Bxpl. & D.\ 2 
C.VV.N. 575, 22 A. 233, R.). The words '* pro- 
per sale price ” in the covenant m^an the 
market price, and not the share of the seller 
in the purchase money, which the plaintiff 
and his co-owners paid for the property when 
they bought it. If the plaintiff desires to 
exercise his right of pre-emption in the case, 
he must pay the purchase money mentioned 
in the deed of sale of the third party purchaser. 
Kalimaddin BHUYA V. Reazuddin aiia- 
MED, 10 C.L.J. 626 = 14C W.N. 295 = 4 Ind. 
Cas. 743. 

(26) — Pre-cmpfion— Haquiet mutfarika, owner 
of — Hissadar in the village — Sale of an isolat- 
ed plot— Pre-emptive right of co-sharer in 
village.— \ certain haquett mulfarxka, which 
was assessed to Government Revenue, and the 
names of the owners thereof were entered into 
the khewat of the village, was sold. Held, 
that the owners of this isolated plot were 
hissadars in the village, and the sale was 
subject to pre-emption by the co-sharers in the 
village according to the wajib-ul-arz. Bhi- 
KAUI Das V. SHI13 Lal, 3 lad. Cas 91. (A. 

W.N. 1904, 118, D.; A.W N. 1895,93, A. W.N. 
1895, 185, 12 A. 426, i?.) 

(26 & 27) — Two successive purchases by same 
vendee — Cfaim to be co-sharer^ at date of suit on 
first purchase in virtue of second purchase . — 
Where, in a suit for pre-emption, it appeared 
that the vendee had, prior to the date of the 
euit, made a second purchase in regard to 
which no suit had been filed prior to the date 
of the institution of the suit in regard to the 
first purohare, but limitation bad not expired 
in regard to the second purchase ; held, that 
the vendee could not be considered, by virtue 
of his second purchase, to have been a co-sharer 
at the date of the institution of the suit on the 
first purchase. K.ALESHAR RAI v. NABIHAN 
BIBI, A.W.N. 1906, 164 = 3 A LJ. 426 = 28 A. 
642. (25 A. 421, D.) 

(28) —Purchaser of a grove- Co sparer— Wajib- 
ul-arz. — Purchaser of a grove not being liable 
to payment of Govornmont revenue, is not a 
co-sharer in the village and is not entitled to 
pre empt. MOHAMMAD ALI V. THAN SiNGH, 
2 A.L a. 788 = A. W. N. 1908, 264 = 28 A. 246. 
(2 A. L. J. 612. Appl.\ »G A. 412. D ) {Not F., 
10 O. G. 86. 10 O.C. 225; B., 4 A.L.J. 665 = A. 
W.N. 1907, 173.] 

(29)— OwdA Laws Act (XVIII o/ 1876), s 9 
—Oo-sharer paying revenue (Aroup/i lam bardar 
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— Co-sharer in possession of separate chah — 
Non-resident co-sharer — Oudh Land Revenue 
Act tXVn of 1876), 5S. 108, 112 and 121.— 
Every proprietor, who, by the combined opera- 
tion of ss. 108 and 112 of the Oudh Land Reve- 
nue Act (XVII of 1976), is liable for the revenue 
assessed on the whole mahal, is a co-sharer 
within the meaning of s. 9 of the Oudh Laws’ 
Act (XVIII of 1876) and is entitipd to a right 
of pre-emption, notwithstanding the fact that 
be has to p.\y the revenue through the lambar- 
dars of the village, by virtue of the settlement 
under which bo holds and that he is not a re- 
sident of the village. Nor does the faot of the 
share of the plaintiff being a separate chak 
make him ths less a CO sharer. MUNNULAL v. 
l^fAULWI S.AIYID MUHAMTVrAD ISMAIL, 9 C, W. 
N 129, P C =2 A L.J. 769 = 26 A. 574 = 31 l.A. 
212 = 6 Bom L.R. 761 = 8 Sar. 670. 

(30) — Village divided into spveral ^lahals— 

Right of pre-emption given to co sharers in the 
village — among co-sharers of Thoks. — 

The wajib-ul-arz of a village gave rights of 
pre-emption to sbare-boldors in a patti, then 
to those in a mahal, and lastly, to those in the 
village. The village was divided into several 
thoks. One of the thoks, viz., Jaraoli was 
subsequently sub-divided into several mahals 
and under the new arrangement the thoks were 
done away with. A share was sold in the thok 
so sub divided and was purchased by a co-sbarer 
in one of the old thoks. A co-sbarer in one of 
mahals of Jaoroli sued for pre emption. Heldt 
that, the vendee being a co sharer in the 
village, the plaintiff bad no preferential right 
of pre-emption, inasmuch as the old pallis and 
(lioAs had been done away with. DAUIA v. 
Harkhial, 6 A L J. 1B0 = 3( A. 274 = 2 Ind. 
Cas. 208. (22 A. 1, D.) 

(31) — Right of — Refusal of a co-sharer topur- 
chase— Definite agreement with stranger to be 
communicated to pre-emptor — Duties of Receiver 
— Sale by Receiver .-la order to debar a party, 
entitled to pre-empt a sale, from exeroiaing bis 
right of pre-emption, an opportunity to pur- 
chase must be given, wbon a definite agree- 
ment to purchase at a fixed price has been 
entered into with a stranger. It is not enough 
to offer property to a person entitled to pre-empt 
before an agreement to purchase has been 
entered into with a third parly. An order 
appointing a Receiver vests in the Receiver all 
the insolvent’s property with the exception 
specified in the first proviso to s. 266 of the 
Code of Civil Procedure, and it is the duty of 
the Receiver to convert, under the directions 
of the Court, that property into money ; when 
the Receiver sells the property, ho cannot do so 
in derogation of the rights of third parties. (13 
A. 223, R-) Hence, where a Receiver sells 
property by private sale, tbo person who, in 
the case of an ordinary sale, would be entitled 
to pre-empt, does not lose bis right of pre-emp- 
tion kanhaiLalv. Kalka Prasad, A. 
W N. 1905, 149 = 2 A.L.J. 390 = 27 A. 670. 
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,'32)— Wajib-al-arz -“Hissalati karibi” — Co- 
shorevs.^^ITeld that one of the three co-sharers 
in amn/jaZdid not by purchase of one moiety 
of the share of another co-sharer acquire a 
preferential right of pre-emption over the third 
co-sharer in respect of the remaining moiety of 
the said share. IMANIK Raj Kuari v 
A:\riNA Bibi, A.W.N. 1895. 5. 

(33) — Pre-fiwpHon— Cusfom— Wajib-ul-arz— 

Relation as well as co-sharer — Preference— Re- 
sale to co-sharer by vendee— LimiMiion.—M 
sold certain zemindari property to P on I6th 
November. 1909. P was a stranger, and he 
re-sold it to 8 and K on I4th November. 1910. 
S and K were co-sharer.s of M, the original 
vendor. Plaintiff, who was a co sharer as well 
as a relation of M, brought a suit (or pre- 
emption on the 14th November, 1910. S and 
K. however, were impleaded on 3rd February, 
1911. The evidence in support of the custom 
of pre-emption consisted of two wajib-ul-arzes 
of 1833 and 1860, respectively. The one of 
1833 required an intending vendor to notify his 
co-sharcr of the sale, and when he refused, 
right was given to sell to a stranger. The latter 
wajib-ul-arz recognised a general right of 
transfer, but provided that, first, a near relation 
who was a co-sharer, and then a co-sharer, 
would have the right of pre-emption as against 
a stranger, held (1) that the custom which 
the plaintiff was putting forward was a very 
usual custom, and consequently the finding of 
the Court below that the custom was proved was 
justified I (2) that the suit was not barred by 
limitation, for it was the sale of the 16th 
November, 1909, which gave the plaintiff his 
cause of action ; (3) the second set of vendees 
were necessary parties in this sense, that, 
unless they were made parties, they would not 
be bound by a decree against their vendors, the 
original vendees. SAT NARAIN v. BADRI 
Nath, 9 A.L.J. 211. 

(34) — flindw Law-Joint family— Right of 
■pre-emption — Other members co-sharers for 
purposes of pre-empfiow— Wajib-ul-arz.— Mem- 
bers of a joint Hindu family, other than 
the member who is recorded in the Collector’s 
books as a sharer in the mahal, are co-sharers 
for the purposes of the pre-emption, within the 
meaning of the wajib-ul-arz, (7 A. 184. B.) 
The wajib-ul-arz of a village provided ; 

“ when a share of any lambardar is to be 
sold or mortgaged, then the members of his 
family can first claim pre-emption, and in case 
of their refusal, other co-sharers may do so.” 
held that, where a vendor who was also the 
lambardar, lived jointly with bis son, the latter 
could claim pre-emption in view of the terms 
of wajib-ul-arz. Raghu Nath v. MdssaMn 
mat Rabat Begam, 3 A.L.J. 641 = A.W.N. 
1906, 240. 


(351 — Pre-emption, rights of — “ Village com- 
munity”Ss. 10. 12, Punjab Laws Act {XU of 
1&78) — Occupancy tenants, position of . — The 
expression “ village communities’* in Act XII 
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6.— Right to pre-empt— conBntted. 

of 1878 (Punjab Laws) is not used to denote a 
village community of the typical sort, consist- 
ing of members of one family or one clan, 
holding the village lands in common, and 
dividing between them the agricultural lands 
according to the custom of the village. It is 
used in a popular sense to denote a body of 
persons bound together by the tie of residence 
in one and the same village, amenable to the 
village customs and subject to the administra- 
tive control of the village officers. A village 
community is not confined to the land-owners 
of the village. Occupancy tenants are members 
of a village community within the meaning of 
the Act. and so are all persons in an inferior 
position who belong to the village, though they 
may be unconnected with the land, and not 
entitled to any right of pre-emption under the 
Act of 1878. Rahimuddin V. Rewal, 30 C. 
633. P.C. = 30 I A. 89 = 7 C.W.N. 498 = 66 
P.R. 1903 = 90 P.L.R. 1903 [B.. 7 O.C. 275. 
2i P.R. 1906 = 110 P.L.R. 1906, 12 0 C. 1.1 

{SS)— ^Pre-emption among village communities 
xn Zwii'z.— Observations by Mahmood, J., on 
the manner in which the Muhammadan idea 
of pre-emption has been developed and modi- 
fied among village communities in India. 
Sheoratan KUAR V. Mahipad Kuar, 7 
A. 258. P.B. = A W.N. 1885, 8. [B., 7 A. 775, 
P.B., 12 A. 234, P.B.] 

(37) — Gujarat— Pre-emption among Hindus. 

— Among the Hindus of Gujarat, the custom 
of pre-emption prevails. The custom being the 
Mahomedan law right of pre-emption, it is 
regulated by the rules and restrictions of that 
law. Gordhandas GIRDHARBHAI V. pran- 
KOR, 6 B.H.C A.C. 263. [Z?-. 12 A. 2.34, F.B., 

4 Bom. L-R. 811, 5 N.L.R. 136.] 

(38) — hehari Hindus, — Pre-emption obtains 
among the Hindus of Behar. Mdssamdt Joy 
KOER V. SUROOP NARAIN THAKOOR. W.R. 
1864. 259, 

(39) — Customary law of Hindus in Behar— 

Claim by a non-resident — Validity — Sham sale 
— Right of — Although there may be a 

custom of pre-emption amongst the Hindus of 
Behar. it cannot be availed of by persons who 
are neither natives of, nor domiciled in, the 
district in which the property is situate. A 
native of Balia in the North Western Provin- 
ces cannot claim the right of pre-emption in 
respect of properties situate in the District of 
Chapra. Where the sale is not a bona fide one 
but ash’*m transaction, no right of pre-emption 
arises. Pars\STH NaTH TEWARI v. DHANAI 
Ojha, 9 C.W.N. 874 = 32 C. 988. 

(40) — Hindus in Jessore. — The law of pre- 
emption applies to transactions as between 
Hindus in Jessore, only if there is any local 
custom to that effect. Madhub Ohundeb 
Nath Biswas v. Tamee bewah, 9 W.R. 

279. [B., 4B.L.R. P.B. 1.34 = 13 W.R. F B., 

21 .] 
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6.— Right to pre-empt— co«<inued. 

fA 1 ) — Tlindufi — Mn homedan nlain fyff — 
Hindu defendant . — Whore the plaintiff, a Mahn. 
medan. sues the defendant, a Hindu, in the 
Civil Courtof Sylhot to enforce avainst him a 
right of pre-emotion, held that unless the 
plaintiff c.in show that the custom relied 
upon bv him is undoubted and invariable, ho is 
not entitled to a decree. JAJMREL.^H KHATOON 

V. Pagul Ram. 1 W.R, 250. 

(4 21 — Mahoynedan Law — Pre-emption — Right 
of Mnhomedan against Hindu — Custom in 
Tipperah.^A right for pre-emption by a Maho- 
medan as against a Hindu pvirchsser can only 
bo enforced after proof of the right or cust-^m 
of nre-emption, existing conerally in cases in 
which Mahomedans are not. or only partially 
concerned in the zillah of Tipperah- DRWAN 
Munwar Alt v. Svud azhurood-prrn 
Mahomed. 5 W.R. 270. 13 W.R. 

F.B-, 21 = 4 B.L.R. F.B. 134.] 

(4.31— Went* co- sharer -“Hindu nnd Muham- 
madan co-sharers — Wajib ul-arz. — A Muham- 
madan who had become a co-sharer by purchase, 
could not be considered a “ near co-sharer” of 
a Hindu co-sharer. SARAPSUKH LAD v. 

MA-TPHUrjIiAH, A.W.N. 1882. 167. [R., 5 Ind. 

Cas. GG9.] 

f44l — Wajib-nl-arz — Rules of the Muhayyi- 
madan law of pre-emption inapplicable to 
Hindu parties claiming under a wajib-ul-arz. — 
The rule of the Muhammadan law of pre-emp- 
tion. that when a vendee is also a person who 
is entitled to pre-empt, he must sh.are the 
purchased property with anv other person 
entitled, and who has qualiffed himself to pre- 
empt. is totally inapplicable where the parties 
are Hindus claiming under the terms of a 
village waiib-ul-arz. PAYAG SINGH v. DEO- 
NANDAN SINGH, A.W.N 1900, 103. (20 A. 466, 

R.) 

(45)— Pre-emption — Right of manoner of 
Hindu temple. — The manager of a Hindu 
temple who. as such, possesses zomindari 
property on behalf of the temple, has the same 
rights of pre-emption and pro-mortgage under 
tho wajib-ul-arz. as any other zemindar in the 
village. LBKHRAJ v. GurDAT, 26 A. 212. 

(461— Co sharers entitled to preemption — 
/li.sooiq<ion with slranners in purchase^ efiect of 
— Ruch purchasers fo he regarded in the light 
of total strangers. — This was a suit to enforce 
the plaintiff’s right of pre-emption in respect of 
certain shares in three villages and to sot aside 
the deed of sale of the shares in question exe- 
cuted by some of the defendants in favour of 
tho other defendants. The sale-deed convoyed 
tho rights and interests of the vendors in tho 
several estates, to the extent respsntivelv specifi- 
ed in the deed, to tb** vendees collectively for a 
sum of Rs. 8.000. Plaintiffs, as sharers in all 
the throe villages, claimed their right both 
under the provisions of the Mahomedan law. 
and the special conditions of tho wxjib-ul-arz 
of tho villages. The High Court accepted their 
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contention thst they had fulfilled all the re- 
quirements of the law in demanding tho 
purchase from the vendors, which was refused, 
and that, although two of the vendees were 
share-holders in two of the three villages, they 
had vet no interest in the third village, and 
the other vendees being strangers altogether, 
thev had, hv associating them in the purchase, 
forfeited any right which they might otherwise 
have had as sharers in the two villages and wore 
to be regarded in the light cf total strangers in 
respect of the wh«lo property included in the 
sale deeds, so that the question of preferential 
right between them and the plaintiffs did not 
arise. It was. however, urged that bv reason 
of a specification at foot of the sale deed of tho 
interests severally purchased bv each of the 
vendees, the two dofendants-appellants were 
entitled to retain the sha»‘e9 respectively 
purchased by thorn. But the High Court 
did not accept this pica on the ground 
that the entry of the detail was manifestly made 
solely for tho convenience and by agreement 
of the vendees viter se : it was no part of the 
c>ontract of sale between them and tho vendors 
and in no way concerned the latter GUNE- 
SPEE Lad v. Zaraitt adi, 2 N W P. 343. 
[F., A A. 252=A.W.N- 1881. 151; R . 5 A. 197 
= A.W.N. I«ft2. 217. 6 A. 493: D., 19 A. 148, 
23 A. 32 = A.W.N. 1900, 188.] 

(47) — Purchase hv stranger of property subieet 

to pre-emptioy% — Re-sale fo co -sharer entitled 
to pre-emption, effect of . — When a stranger has 
wrongly'purchased propertv from a co-sbarercon- 
trary to tho provisions of the Wajib-ul-arz there 
remains to him a locus penitentiae by transfer- 
ring that property to a co-sharor.but this must be 
done boforoa suit is brought by a co-sharer onti- 
tledto pre-empt. In the present case, however, such 
a suit had been instituted, and it was apparently 
to avoid tho consequences of that suit that the 
stranger vendee transferred the pre-empted 
fiharo to a person entitled to purchase under the 
Wajib 111 arz. By such a transfer, therefore, tho 
stranger vendee could not defeat the right of 
pre-emption in the co-sharer nlaintiff. NARATn 
RTNOH V. PARRAT SiNGH. 23 A. 247 = A W N. 
1901. 66. f20 A 100. D.: A.W.N. 1899. 126, 

R.) [R., 2 N.L.R. 150, SI A. 630 = 6 A.L.-T. 

699 = 3 Tod. Has. 42. 6 N.L.R. 186. 7 P R. 
1910 = 14 P.W.R. 1010. 1 Ind. Cas. 528; D.. 
27 A 544= A.W.N. 1905. 94 = 2 A.L..T. 28, 32 
A. 45 = 6 A.L.J. 966 = 3 Ind. Cas. 782.] 

(48) — Joint mirchase hv co-sharer and stran- 
gers —SDeeifl‘'^(ion of interests taken by purcha^ 
se.rs — A oo-sharer. who associates strangers 
with himself in the purchase of a share in an 
estate, stands in neither a better nor a worse 
position than they do as against a pro-omptor. 
And the mere mention of the proportion in 
which tho vondeos aro to take the property, 
cannot alter the joint nature of the sale, nor 
permit of its being broken up and treated as 
involving separate contracts, so as to enable 
such co-aharor to reiist a suit for pro-omption so 
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isvrii:; Ei= -- 1 

■•!-Avss. 5; 

trlHi!onoriTu'°'' *“‘'-Wajib-ul-arE. co»,- 

that in ca.s of dtpute provided 

settled by appointment n/ Pnoe, it wa^ to be 
hakim, and t^at if the ^ arbitrators before the 

the amoun; fi.ed at bv the 
the vendor might transfer it /’■^'‘"tors, then 
vendee was a stranger Hefd h ‘‘t 

though not of common desLnUrom tf*’ ‘'"‘i®*’ 
were entitled to pre-emotioraf the vendor, 
and eo-sharers ee j, Jd7 'n7, jT 
over strangers Saiur af t preference 

A. 660 = A WN 18R7 9 

P. dld.ii'j "■ 226. (N.W.P. 1870, 
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6.— Right to pre-empt— cott^intwd. 

= 2 A.L,J, 786, 

3 lud ts. 46^] 2'®- 

CO °f vre-emplion to 

7ho Zd7l fT enfordble against one 
Who had already become C0‘sharer by purchase 

0 / isolated plots and sir lands in mahal.-wZe 

the im,. 6 nj.a.. ofa village gave a right of pra- 

emption to co-sharers in the mahal,” and one 

na co-sbarera brought n pre-emplioo suit 

gain«t n, person who had already heoome, apart 

n-om the present purchase, a oo-sharer in the 

mahal, having purchased some isolated plots 

and sir lands therein, held that the plaintiff 

ad no preferential right of pre emption. SAF- 

W M Muhammad, 12 A. 426= A. 

lon^'ofn®’ '-^8 A. 124 = A.W.N. 

1905. 219 = 2 A.L.J. 612; B., 3 O.C. 110.] 


fiphts and inforestf of f h a ^ -The 
sold at an auction in ' ^ Sniont-debtor were 
bid for by hl^son who “ decree and 

father-in-law arihr acr®'‘y“ h's 

property was kno died do* P“''nhaser and the 

l<iw. The sairwi ^ r f*ther.iu- 

tho judgment debi.nr*^°°^*u”'°® ^henimoof 
in-law waived ht own* '^^her- 

chaser. Inasnirf ^**'*^s as auctioo-pur- 

tiff it was held th u 

co-parcenVr ?n 7 /^^her-in-law was not a 

darL and therefore 

tiff was entif^H . ' and that plain- 

madThi! claimed, Is he 

Snlrmitv the sale io strict 

fuIfillQd ;An Act and 

Ram conditions of the sale. Gunga 

Ram V. MOOLA, 2 N.W.P. 200. 

wajib-ul-arz -Trans- 

nnZ J ^ without mutation of 

ames, right of, to pre-empt as a co-sharer~ 

P^prwfari/ rights by dedication to 

nas purchased lands in the mahal which were 
not merely the sir of a oo-sharer and which were 

not grove lands held by a licensee, burwhere 

lands belonging to the zemindar and iri Ls 

“ P'-oprietor in the mahal 

notwith^ 7" assessed thereupon, 

notwithstanding that he had never obtained 

mutation of the names in his favour The 

“ person h»3 built a temple 

c^nt ?n -^'Tu notsuffi- 

XtL w,>>fV7 presumption that he has 

It is L thl! the land. 

the owner has 

by makincTh^ / P"^®*=e proprietary rights 

n aS- the land endowed land to prove such 

nissa"^ir A Rahim Sn 

A lU- A ^894. 134. [F.,28 I 

A- ia4-A.W.N. 1905. 219 = 2 A.L.J. 612; B 


-"^VIII of 1876 (Oadh Laws), ss. 9 to 
13 Pre-emption among co-sharers— Pre-emp^ 
tor denying other's title and setting up exclusive 

** mu ” ,E/fecf — /nconsisfewcy of rights. 

—ihe Oudh Laws Act, 1876, which gives a 
right (M pre-emption toaco sharer is not applica- 
ble, where the person, who would be entitled to 
a pre-emption, derives the title of the person 
who proposes to sell, and alleges that he is not 
a CO sharer, but sets up a title to the whole 
property in himself. In a suit by one of two 
co-sharers against the other, who had taken 
possession of the whole of the property to 
recover possession of her share with mesne 
profits, the defence was, first, that there was a 
relinquishment by the plaintiff of her interest 
in the estate in favour of the defendant, and, 
secondly, that the defendant, as a co sharer, 
had also a right of pre-emption. It was held 
that the position taken up by the defendant in 

.® altogether inconsistent 

with claiming a right of pre emption. ABDOOL 

D ®^ALUKA BIBI, 21 C. 496, 

7 'nn^i}'n'^^A 26 C. 9; B., 1 O.C. 174, 

® 831. 10 O C. 273, 

ly , 489J 

(54) - Pre-einption — Putteedaree milage— 
6/iarer in such puttee— In an imperfect as in a 
perfect puttedaree village, the sharers in each 
puttee have the preferential claim to the right 

Mahabaj 

SINGH V. Bhechook Lall, 1 W.R. 233. 

(55) -Wajib-ul-arz — Conditions precedent to 

claim^Offer— Notification of sale.— In order to 
entitle a co-sharer to assert the right of pre- 
emption based on the wajib-ul-arz, two condi- 
tions must be satisfied : (1) a sale of a share, 

already negotiated with a stranger ; and (2) a 
price uzed* Theooly mode in which such a 
claim can be defeated is by proof (1) of a dUtioct 
intimation to the co-sharer claiming pre-emp- 
tion, (2) of the price agreed to be paid by the 
stranger, (31 of an offer to him (the pre-emptor) 
at such price, and (4) of his refusal to purchase. 

A notification by the Collector, as Manager 
under the Court of Wards, to all the sharers to 
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6. — Right to pre-empt —continued. 

the effect that certain shares were for sale, and 
that oSers would be received, is not a sufficieni- 
ly distinct and definite notice of a negotiated 
and intended sale, and a failure to make an ofler 
in response to it could not stop a sharer from 
subsequently asserting his pre eraptive rights. 
SUBHAGi V Muhammad ISHAK. 6 A 463 = 
A.W.N. 1884, 174. [«., 7 A. 1 0.0. 254. 

4 A.L.J. 144, Note.] 

(56)— Acf 1 of 1841, s. 2— .4c/ XXIII of 1861, 
s. 14 — Reyit f’ee land in zetnindari ttnure — 
Court sale— Claim of preferential purchase — 
Putteedarce estate.— Where the mahal. in 
which the plot of land in suit, formerly held 
rent free is inclu'led is a pure zemindari tenure, 
a claim under s. 14. Act XXIll of 1861, to a 
preferential right of purchasing any portion of 
it at auction sile cannot be maintained, as the 
estate is not a putleedaree estate within the 
meaning of s. 2, Act I of 1841- GhOOROO 
SINGH V. DAIBEE DYAL, 2 Agra 280. 

(5Ti^Act 1 of 1841, ss. 2. 3— Putteedarce 
estate— Pre-emption, — A resumed wna/cc estate 
consisting of three separate puttees was dealt 
with as one estate under the settlement and 
was assessed in a lump sum to bo paid by the 
00 sharers in proportion to their holdings to 
the lumbardars of the adaee mehil. who were 
empowered on non payment of the amount to 
enforce payment summarily or to oust the 
defaulters from their holdings. The lumbar- 
dars alone wore responsible to Government for 
the revenue and the estates of the former wore 
liable to be sold in case of default in payment 
of revenue. Held under the above circum- 
stances that the three puttees comprised in the 
resumed maafee estate wore not putleedaree 
estates within the meaning of s. 2 of Act I of 
1841, and that the right of pre emption given 
by the Act to co-sharers cannot attach to those 
lands; that no putleedaree ostAte could be held 
to bo such as was contemplated by s. 2 of Act I 
of 1841 unless it not only came within the 
express terms of that section, but was also 
liable to the same incidents which attached to 
the estates described in that section by the 
other provisions of the same Act. SALIG R4M 
V. PURSIDH Ram, 1 Agra 186. 

(58)— Pre-emp/ion— Wajib-ul-arz - Partition 
of mahal— Effect on pre-empttve right— Rival 
suits— Mode of diyisiea of proper/;/. — Where a 
mahal, consisting of a number of pnttis or 
thoJees, becomes the subjict of perfect partition 
under the Laud Revenue Act (No, XIX of 1873), 
and one of these p<i//is is constituted a separate 
mahal subjeot to a separate wajib~ul-arz, a 
right of pre-emption exeroiseable under the 
wajib-ul-arz as framed for the original un- 
partitioned mahal can be exercised only by the 
co-ebarers in the remaining paltis, only in res- 
pect of sales of shares therein ; and conversely, 
the same right cannot bo claimed under the 
now uf-nri, except iu respect of sales of 

shares in the now mahal, and except by co- 
sbarers in such mahal. Therefore, when, prior 

C. VII— 118 
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to the partition, a proprietor of land, both in the 
pn/Zi.-? which remained in the old mahal, and in 
the pa//i which formed the now mahal, sold lands 
in both of them, a co-sharer in the former could, 
after the partition, claim pre-emption in respect 
of the land sold therein (though only a part of 
the property sold), and the objection to the 
suit that it related only to a portion of the 
property sold was not sustainable. (6 A. 370, 
4-23. 455, N W.P. S.D.A. Rep 1861. p. 506, N. 

I W.P. 18C7. p. 252. N W.l\ Rep 1965. p. 173. 

I N.W.P. 187.5. p. 38. 7?.) [Expl , 22 A. 1. 
j F B.; R., 11 A. 2.57, 15 A. 410. 17 A. 226.] 
Where there are rival suits for pre-emption 
based on the wyibul-atz in respect of the 
same properly, and there is nothing to show 
' that the rival pre-empters are not equally 
entitled, the rule of ^luhammadan law that 
their rights are to he taken as per capita accord- 
' ing to the number of pre-omptors, and not 
according to the number of sliarea whioh each 
of them owns in the property in virtue of 
which they claim the right — must be followed, 
as it is one based on the principles of justice, 
equity and good conscience. JAI Rai\I v. 
MahABIR RAI, 7.A. 720 = AW.N 1883,206. 
[F., 11 A. 164. 27 A. 465 = 2 A.L.J. 690 = A. W. 
N. 1905. 50 ] 

(59) — RiuoZ suits filed together, buldecided by 

separate decrees — One decree allnu'ing pre- 
emption only on coiuit/ion of default by other pre- 
emptor— Unconditional decree becoming final, 
appeal not being made— Appeal by inferior pre- 
emptor in his own suit— Superior pre-emptor's 
right cannot be affected.— Tvio rival pre-emption 
suits, where each pre-smptor was made a 
defendant in the other suit, having been tried 
together and upon the same evidence, were 
decided by a siuglo judgment ; but separate 
decrees were passed- The decree in one of the 
suits was in terms of s. 214 of the Civ. Pro. 
Code, while that in the other was subject to 
the condition of the first pre-emptor’s failure 
to execute his dourco. The former, not having 
bpoo appealed from, became final ; and on 
appeal from the latter decree to get rid of the 
decision regarding the first pre-emptor’s pre- 
ferential right, it was hold that the appeal 
should h-avo been against the first pre-emp- 
tor’s decree ; and that having become final, 
the question between the two pre-eraptors could 
not bo re-openrd in the present appeal. CHAJJU 
V ShEO Sahai. 10 A. 123 = A,W.N. 1887, 
301. [F.. A.W.N. 1908, 211 = 4 M.L.T. 172; 

R., 5 O.C. 394, 151 P-L-R. 1905 = 85 P.R. 1905. 
F.B-. 33 C. 1101 = 10 C.W.N. 934 = 4 C.L.J. 
149 ] 

(60) —Village constituting single mahal under 
wajib-ul-arz— Record of rights prepared on 
partition— Effect on prior rightsot pre-emption. 
— PUintifis based their claim to enforce a right 
of pre-emption over the property in question, 
not upon the record of the village customs and 
rights prepared at and after the partition there- 
of. but upon the entry relating to such customs 
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6.— Right to pre-empt— con^ini^»d. 

fniind in the vllUere wahb-ularz prepared at 
the previous settlement at the time when the 
^tire village consisted of one single raahal. 

that the later record of rights preoared 
on the partition of the village was a valid and 
binding document and f^here were no rights of 
pre-emption in favour of the co'.qharers in any 
one mahal in respect of land situated in any 
other mahal. ^ (A.W.N. 1894. 198. 7 A. 772, 
Dt.?0 Pfi.r Aikm<in. J . — Excent in cases where 
at the time of the perfect parHtion of a village 
constituting a single mahal into two or more 
mahals, a right of pre-emption is specihcally 
reserved by the co-sharers in respect of lands 
outsme a particular mahal. such right could 
not be presumed from the mere fact that, when 
the village was a single mahal. the co-sharers 
had had pre-emptive rights againsteach other 
Ghtjrr V. AIW SiNan, 17 A. 226 = A.WN 
1885. 70 (N.W.P. 1881. Vol. IT. .508. 2 A 720 

R.) rE..20 A. 92; R..1.5A.W.N. 23.3.22 A l’ 
E R 27 A. 602 = A.W.N. 1905. 115 = 2 A.L.J. 

• » I o J 

Pevenup Act fXIX of 
1873). s. 107 — Partition of mnhal^SeparntA 
record of riqhh -Pre-emptxon-Provisxon in old 
w.ajib-ul arz. whether npplicabJe to new mahnl.^ 
On a true construction of the Act. it is the doty 
of the Collector or Assistant Collector on making 
a perfect partition of any mahal, to frame a 
separate record of right for each of the new 
mahah. Where such separate records of rights 
have not been framed on nartition, unless there 
IS very strong evidence to the contrary, a sharer 
in one of the new mahals cannot claim 
under the old wajih-uhnrz. aright of pre-emp- 
tion as regards any land situate in any 
other of the new mahals. Ardul Hat v 
NAINSinoh. 20 A. 92 = A W.N 1897, 202 fl7 
A. 22G, Z?.) [R., 22 A. 1, 7 A.L.J. 1331 


fC2) — Pre-mpfton— Wajib-ul-arz— Perfect 
partition— No new wajib-ul-arz framed for 

new mahah ^Applicabilitv of old wajib-ul-arz 

-- Rxrjht and cause of action in pre-emp. 
txon suxt to subsist at time of suit. — The 
pre-emption clause in the wajib-ularz of a 
village gave the right ( 1 ) to certain rela- 
tives of the vendor. (2) to co-owners in the 
parcel sold. (3) to co-sharers in the patti and 
(4) to co-sharers in the thoke. Daring the 
pendency of partition proceedings in respect of 

the village, which consisted of several thokes 

the defendant sold property situated in a parti’ 
cuUr thoke to a stranger. After the sale, the 
partition was completed and the particular 
tfioke in question was divided into several 
separate xnahah. No new xoafib^uharz was 
framed for any of the new mahals. and the 
plaintiff who oo-«ha»’er with the defend- 
ant in that particular f/iofee, was no longer a 
00 -sharer in the ni'ihqls in which the pro- 
perty sold was included. The plaintiff claimed 
as one of the fourth class of pre-emptors. men- 
tioned in the old ibaji^ uharz brought a suit 
for pre emption. Held that fi) the wanbail- 
rs was not abrogated by the perfect partition ; 
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6, Right to pre-empt — continued. 

huMii) the effect of the perfect partition being 
to destroy the thokes into which the village 
had been divided, the particular thoke in res- 
pect of which the nre emptlon was claimed at 
the date when the suit was brought ceased to 

the plaintiff, since the partition, 

mahals in 

which the property aoM was included, could 

C'4pp/.. 28 A. 389 = 24 

D ^ 2 ^ 150.17 

P R. 1908 = 18 P.W.R. 1908 = 153P.L.R. 1908, 

111=G A.L J. 51 = 1 Ind. Cas, 

; 'J further in the above mentioned 

suit, that to maintain a suit for pre-emption, 
the plaintiff must show not only that the sale 
gave him a cause of action, but also that the 
cause of action still subsisted at the date of the 
institution of thesuit. Therefore, even assuming 
that the plaintiff at the time of sale obtained a 
good Cause of action, he was deprived of it by 
che completion of the oartit.ion before the ins- 
htntmn of the suit. .TankI PRASAD V- ISHAR 

PortS 374 = A.W N 1899. 126 (A.W.N. 

P.L.R. 1902 = 32 P.R. 
1902.7 O.G. 81. 4ft P.W.R. 1907 = 124 P.R. 
1907 = 3 P.L R. 1007. 11 O.fl. 290. 31 A. 530 = 

6 A.L.J 699 = 3 Ind. Oas. 42 32 A. 45=3 Tnd. 

P.R. 1909. F,B.= 
1^59 P.W.R. 1909 = 147 P.L.R. 1900 = 4 Tnd. 
Pas. m. 91 P.R. 1009. P B.. 12 0.0, 229 = 3 
Ind. Cas. 546, 5 N.L.R. 136. 1 Tnd. Gas. 528.] 


f63)— Pre emption— Partition of vUlaqe into 
separate mahals — New waiih-ul-arz framed for 
each mahal---.9Mtf on one o/fhem— Wajib uharz 
or w lole villape to apply where *10 new ones 
drawn up for separated mahaZ. 9 .— There was a 
perfect partition of a village, into two separate 
mahals, for each of which a wajib-ularz was 
framed. A suit was brought on one of the.se 
wajxb-ul-arz^ bv a co-sharer in the mahal, 
though not in the patti of the mahal in which 
the property sold was situate. The question 
wa<? whether, according to the pre-emption 
clause, such a co-sharer was entitled to prefer- 
ence over the vendee who was a co-sharer in a 
path of the other mahal, and judgment was 
based on the terms of the wajib-ul-arz. fi?., 

7 Rom. L.R. 622, 17 A, 226.] Where no new 
waixb-ul-arz was drawn up for the separate 
mahals, the decision in the present case would 
not prevent the wajib-ul-arz for the whole 
village area from annlying to the new mahals : 
for pre-eniptive right runs with the land, and 
the division of that land for the pnrposos of 
revenue in no way affects anv covenant or 
agroemant existing between the co-sharers. 

Kuar DAT Prasad Singh v. Nahar stnoh. 

11 A. 237= A. W.N 1889 79 17 A. 772, 720. R.) 
iR.. 17 A. 226 ; Expl, 22 A. 1.] 

under common wajib nl-arz 
^Partition, ej^pct of, nn o/wajtb-ul* 

fxrz—Land Re^jenxie Act (XlXof 1873). s. 191— 
Acquiescence, when amounts to estoppel , — Some 
years before the sale sought to be impeached 
by the plaintiff in this case, he was a co-sharor 
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Pre-emption — continued. 

8. — Right to pre-empt — continued. 

with the vendors in several villages, but his 
shares in those villages had since been nude 
the subject of a perfect partition, and divided 
into a distinct mafia! of which he bean mo the 
sole proprietor. On the questioo arising in 
respect of the present sile after the pirtition. 
whether the conditions of the tu ijib ul arz 
which subsisted prior to the partition, and 
not replaced bv another, were still effectual 
and binding on all the persons who were origi- 
nally co-sharers in the villages, it was h.'ld 
that, despite the oartitio i of the village into 
separate mahals, the ozisting wajib-ul-avz at 
the time of the partition must be presumed to 
subsist and govern the separate mahals, until 
it is shown that a new one has been made. 
This view is also supportcl by the terms of 
the second paragraph of s 191 of the Land 
Revenue Act {XIX of 18731. (7 A- 7'22, R-) 

With regard to the contention that the plain- 
tiff was equitably estopped from setting forth 
bis pre-emptive tighten account of his alleged 
acquiescence in the sale of one of the villages, 
it was hold that, in the absence of any proof 
* that it was offered to him and that he refused 
to purchase it. he should not bo regarded as 
being equitably estopped by acquiescence in 
the sale, and that his omission, to set up any 
right of pre-emption in a suit that had been 
previously brought against him for redemption 
of the mortgage, could not make any difleroncs. 
SHIAM SUNDAR V. AMANANT BEGUM, 9 A. 
234 = A.W.N. 1887,24. [Cons., 22 A. 1 : R.. 
A.W.N. 1907, 88 = 4 A L.J. 210. 37 P.R. 1908 
= 39 P.L.R. 1908 = 30 P.W.R. 1908; D., 17 A. 

226.] 

(65) -Wajib-ul-arz—Parfifion of village into 
separate mahals — No/reshwAjib-ul-Arz prepared 
— Suit for prP’eniplion on old wajib-ul-arz 
maintainable — Purchase money — Barden of 
proof. —The tvajib-ul-arz of a village contained a 
covenant between the co-sharers giving rights 
of pre-emption. The village was, for revenue 
purposes, divided ioto two separate mahals, 
but no fresh wajib-ul arz was prepared. Subse- 
quent to the division, a suit for pre-emption 
was brought by the owner of property situate 
in one of the mahals in respect of a sale of 
property situate in the other. Held, that the 
covenant in the wnjib-ul-arz giving the right of 
pre-emption attached to and ran with the land, 
and was not put an end to by the division of 
thovillago for revenue purposes into two areas, 
and that the suit was maintainable upon the 
wajib ul-arz. In suits for pre emption, whore 
the plaintiff alleges that the consideration 
stated in the deod-of-sale baa been fraudulently 
overstated, bo is bound to give prima facie 
proof at least of such over-statement. RAM- 
.IIAWAN 8AHU V. RATURA.I SINGH, A.W.N. 
1889, 81. 

(66)— Wajib-ul-arz— Parfifion of village with- 
out new wajib-ul-arzpB beina framed — Custom- 
Act No. yil^ of [N.W.P. Land Revenue 

Act), s. 3. sttd-s. (1).— A village, the wajib ul- 
arz of which contained a record of a custom of 


Pre-emption —continued. 

6 — Right to pre empt —confinwed. 

pre-emption amongst the co-sharers was divided 
by perfect partition into two mahals of 15 biswas 
and 5 bisw 15, respectively, but no new wajib- 
ul-a'^zes were frame! for the new mahals. 
field that under these circumstances no right of 
pre-emofcioa wouli subsist in respect of a sale of 
a share in the 5 biswa inah al in favour of a person 
who was a co-sharer only in tho 15 biswa 
mahal, and whose .'ole connection with 5 biswa 
mahal was that he owned a certain amount of 
ront-fcG' land in that mahal. and was described 
in the wajib-ul arz as an inferior proprietor. 
MlTHU LXL V. MUGVMMXO AHMAD SAID 
KHXN. A.W.N. 1899, 19. (17 A. 447. R.) [R., 
•2i A. 1. F.B.] 

{Oft) —Village, originally one, divided by 
perfect partition vito several mahals— Right of 
pre-emption n.s to mahals ta which claimant i.s 
not a co-sharer.— a village originally 
forming one mahal is divided by perfect parti- 
tion into two or moro separate mahals, unless 
at the time of partition a right of pre-emption 
is specifically reserved by the co-sharers in 
respect of land lying in other mahals, such 
right of pre-emotion is not to bo presumed 
from tho fact that -vhon the village formed but 
one mahal the eo-.sharers had pre-emptive 
rights against each other. AHDUD .AZIZ KHAN 
V, HUSEN ALI khan, A.W.N 1895, 233. (17 

A. 226. P.) 

(68) — Share of undivided zemindari, sale of 
—Pre'cmption — LiMiifafion.— Where an un- 
divided share of a zemindari estate was convoy- 
ed by a registered conveyance of a certain date, 
but the name of tho purchaser was entered in 
the revenue register of proprietors some months 
later on. held, that a suit for pre-emption in 
respect of such a share would begin to ran from 
tho date when tho instrument of sale was 
registered, and not from tho date of tho entry 
of tho purchaser’s name in tho revenue register. 
SHiii Lal v. Bhawani Dab, A.W.N. 1881, 
148. 

(69) Pre-emption — Partnership — Vicinage — 
/Jyid^uce. —Whore tho plaintiff seeks to esta- 
blish his right of pre-emption on the ground of 
partnership, ho cannot properly got a dccrco 
on the ground of vicinage. SHIU SUHAI 
MUDDICK V, LADA HARI SUHAI SING, 3 B.L. 
R. App. 142 (a). (1 B.L.R. 8.N. 12, P.) 

(70) — .V. Land Revenue Act, XTX 
1873. ss. 166, 168, 1S8—N.W.P. Rent Act fXII 
of 1881), s. 177— “PaRi,” meayiing of— Pre- 
emption— Interpretation of statutes— Pre-emp- 
tion, Object of — Whether right applies to compul- 
sory sni ^, — Whore a decree under tho Rent 
Act (XII of 1881, N.W.P.) has been passed 
against tho owner of a share in an imperfect 
pallidari estate, and execution of such decree 
baa been had bv the sale, under s. 177 of tho 
Act, of tho deftuUoc’s share in tho mahal (not 
being the property on which tho arroar accrued), 
held that no right of pre-emption accrued in 
respect of such sale; and, consequently, neither 
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6.— Right to pre-empt— coniinzied. 

^ co^sharer in the same patii, and much less a 

co-sharer ID another of the same maW. 

7 ,7 The provisions of 

m, 7 K the Rent Act. XII of 1881, refer to and 
must be read with the provisions of the Land 

to sales for 

arrears of revenue. The expression “ua«i of a 

inc udP th intended to 

c«-«harer in a patti of an 
imp.rfect pattidart mahal. It refers to adivi- 
Sion of a vinhaU distinct from the share of an 
individual co-sharer. S. 188 of the Land Revenue 
Act has no applicability to sales under s. 168 of 

the Act. [R-, 46 P.R. 1909 = 72 P.L R 1909- 
^ .27 A G70 = A\V.N. 1905. 149 = 2 A. LJ. 390j 
^erMahmood^J., confra : -A compulsory sale 
such as a sale in ex ‘cution of decree or a sale 
under an authontitive order of the revenue 
authorities for arrears of Government revenue, 
does not render pre-emption enforcible, whe- 
ther such right IS claimed under Muhammadan 
hiaw, under the terms of the wajib-ul-arz or 
on the ground of focal custom or private con- 
tract. But such compulsory sales being the 
creation of statute law do furnish occasion for 
the exercise of pr.-omptive right where suoh 
right IS provided, subject to the rules and res. 
tnctions prescribed by thoss legl.slative enact- 
ments themselves. {Vide s. ISfif. The pre- 
emption provided by s. 188 applies also to sales 
under s. 168 ; for, all the incidents of sales 
under s. 166 including pre-emption, are appli 

cable to sales under 9. 168, with the exception 
of what is provided in the proviso, v.z., that 
only the defaulter’s interest passes, “and no 
inoumbranoes created or contracts entered into 
by him in good faith shall be rendered invalid 
by such proceedings.” The whole policy and 
object of the right of pre omptiou is to prevent 
the intrusion of strangers in co-parcenary vil- 
lages such as paitxdari estates, and where the 
sale of an entire paffi would give the right of 
pre-emption to the owners of other pattis, it 
follows a fortiori that the sale of the lands of a 
co’paitidar should entitle his co-p^uidars in 
the same patti, to exercise pre-emption for the 
purpose of excluding strangers from that patti. 

It is a sound rule of interpreting statutes that 
words must be understood in their ordinary 
and natural meaning unless there is clear rea- 
son to the contrary. Patti is a Hindustani 
word, and in that language it means the share 
in a pattidari estate, i.e., the share of a 
oar. This is the proper meaning to be given 
to the word in s. 188, although the same broad 
sense cannot be adopted in some other sections 
of the Act, c.p,, Bs. 150, 158,166. The rule 
that a word used in a statute is to be under- 
stood in the same sense throughout, is only a 
rule of presumption, by no means indexible, 
and certainly not of such character as to be 
irrebuttable by other rules of interpretation 
founded upon the especial context of statutory 
words or reasons and objects wherefore any 
special section is enacted. There exist enough 
reasons for interpreting the word patti in 
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3. 188 in a sense other than that in which it 
occurs in some other parts of the Act. To 
interpret the word in the section otherwise 
than as meaning ‘ the share of apaWidar,’ would 
be to frustrate the policy of the legislature in 
iram^ing that section, and would be repugnaut 
to the very notion of pre-emption. BAUNATH 

224 = 11 A.W.N. 68. 

[R., 4 N.L R 78 = 8Cr.L.J. 18.J 

C^^^—Pfe’emption — Hindu widow with pro- 
perty obtained as share on partition^Interest 
whether suffi,cient to support suit for pre-emption. 
— So far as pre-emption is concerned, a Hindu 
widow obtaining a share on partition no more 
acquires a right to claim pre-emption in the 
village than if she had been allowed to have 

possession of a particular share for maintenance 

without partition, that is to say, she does 
not obtain, by reason of getting a share on 
partition, such an interest as would support 
a suit for pre-emption. PHOPI Ram v. Rukmin 
KUar, 19 A. 327 ; Note = A.W.N. 1895. 84. [F., 

19 A. 329. Note = A.\V.N. 1895, 85, 19 A. 324.] 

(72) — Possession of share by Hindu widow in ' 
heu of mamtenance^The possession for life 
by a Hindu widow, of a share in a village, in 
lieu of maintenance, does not invest her with 
any suoh interest in the land itself, as entitles 
her to assert a right of pre emption in respect 
of another share which is sold. Dila KuARI 

Ku.\ri, 6A. 17 = A.W.N. 1883, 

177. 3 O.G. 306 : P., 4 0.0. 397. j 

(73) Hindu widow — Joinder of plaintiffs one 
of whom had no right -Amendment of plaint.^ 

A Hindu woman, the widow of a co-sharer, who 
IS entitled only to maintenance out of the estate 
of her deceased husband, cannot be regarded 
as a CO sharer in the village, and cannot, there- 
fore claim a right of pre-emption. [P., 3 0.0, 
306.] Where, in a suit for pre-emption olaim- 
ed by two persons jointly, one of the plaintiffs 
has no right to pre-empt, the other plaintiff 
cannot claim the right entirely oo bis own ac- 
count without amending the plaint, but this 
could not be permitted in appeal. KaraN 
SINGH V. Muhammad Ismail Khan, 7 A. 

860 = A.W.N. 1883,247. (7 A. 79, P.) [P., 8 
A. 462.] 

Hi) -Partition by a Hindu father — Claim 
for pre-emption in father's In this 

case a Hindu father made a partition of his pro- 
perty among his sons, reserving to himself an 
interest in one village which upon his death 
was to be divided among his sons. Held that 
DO son in^ the father’s life-time could claim pre- 
emption in respeot of the village so reserved, 
as all^ that the sons had in the village was a 
reversionary right which might or might not 
become a right in possession. Ram ADHBEN 

Pandeyv. Ghoordial Pandey. 2N.W.P. 

434. 


Hb)— Transfer of Property Act (TV of 1882), 
5 3 — Covenant for pre-emption in veTidor's 
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family partition deed— Reference iu the sale 
deed to deed of partition--Constructive notice to 
purchastr — Notice of a deed is notice of i/s 
con/en/s. ~ The subject of the sale to a defen- 
dant in this case was a portion of a bouse 
which bad falleu to the share of bis vendor 
under a partition deed between him and bis 
half brother, the plaintiS. The partition 
deed contained a clause providing for 
tbo right of pre-emption to either of the 
parties thereto, whenever the other should 
arrange for a sale of bis share of tbo hou^e. 
The sale deed to the defendant referred to the 
house as comprised in the deed of partition. 
The defend-iDt purchaser was, under the cir- 
cumstances. imputed with constructive notice 
of tbo covenant for pre-emption contained in 
the partition deed. His attention having been 
drawn by the sale deed lo the deed of partition, 
his omission to ascertain the contents of the 
latter must bo construed as wilful abstention 
from an inquiry wbioh he ought to have made. 
RAJAUAM V. KBISHNASAMI, 16 M. 301. [2?., 6 

C.L.J. 134. 27 h. 4520 

(76j — Pre-emption— Wajib ul-arz - Devolu- 
tion 0 )' relinquishment of estate to next heir 
after accrual of right, o/.—Ou general 

principles, tbe period within which pre- 
emptive rights can bo exercised is not limited 
by a devolution of the estate from one co-sb trer 
to another co-sharer. In the case of a wajib-ul- 
arz, the expression excluding such a right 
must be clear and imperative before so impor- 
tant an incident ot proprietary possession 
could be lost by such devolution. A widow 
holdiug a life-estate, and not merely bolding 
land in lieu of maintenance, voluntarily 
relinquished her life-estate iu favour of her 
daughter, who herself would have bad plen- 
ary proprietary rights on tbo determination 
of the life-estate. Oorlain lands as to which 
the widow had tbe right of pre emption were 
sold before her relinquishment, and tbe widow 
took no stops lo exercise her right of pre- 
emption. Held thai. tbo daughter could sue 
for pre-emption within the period of limitation 
and that tbe mere abstinence of the widow 
from suing for some brief time before the 
relinquishment, did not amount to an abaodon- 
incntoftbe right on her part. MUHAMM.\D 

Yusuf ali Khan v. dal. Kuar, 20 A. 148. 
17 a. 536. D.), I.P . 7 O C. 158, 28 A. 424 = 3 
A.L.J. 191 = A.W.N. 1906, 73; li , 31 A. 
623 = 6 A.L.J. 887, P a.=6 M.L.T. 352 = 3 
Ind. Cas. 820 ; D., 125 P.L R. 1901.] 

{n)— Mortgage— Rightof pre emption reserved 
to mortgagee — Cr.i;e«an/ — Validity. — An agree- 
ment by the mv->rtgagor reserving to the mort- 
gagee a tight of pro emption in case of sale, is 
not contrary to public policy, and is valid and 
can be enforced against a purchaser with 
notice of the same. HARIS PAIK v. JAUU- 
RUDDl GAZI, 2 C.W.N. 876. [R., 24 M. 449.} 

^78^— Wdjib ul-atz— i'urc/iosc of share subse- 
quent to sale— Pu,r chaser's right of pre emp- 
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tion. — Where there is a right of pre-emption 
under the wajib-ul-arz which a share holder 
could claim and enforce iu respect of a sale of 
property, a person purchasing tbe said share- 
holder's interest in the village subsequently to 
tbe sale, cannot claim and enforce pre-emption 
as bis vendor might have done. SllEO NAUAIN 
V. HIRA, 7 A. 535, F B. = A.W.N. 1885. 142. 

[ft.. 125 P.L.R. 1901, 26 A. 3b9, 17 P.R. 1908 = 


18P.W.R. 1903=153 P.L.R. lOO-*. F.R.. 133 
P.R. 1907 = 84 P.W.H. 1907 = 88 P.L.R. 1908, 
F.B., 31 A. 623 = 6 A.L.J. 887 = 6M.L.T 352 = 3 
Ind. Cas 820 ; D., 20 A. 148, 7 O.C. 158.} 


{10) —Sale umier the same deed to a stranger 
along u'lth a co-sharer — Distinct specification of 
the shares sold — Right of the co-sharer i^endee to 
pre empt. — The rule as to denying the right of 
pro-umption except as to the whole property sold, 
being founded on the principle, that, by breaking 
up me bargain, the pro-emptor would bo at 
liberty to take the best portion of the pioperty 
and leave tbo worst part of it with the vendee, 
should bo limited only to those transactions 
which, while contained iu ono deed, cannot be 
broken up ot separated. Where, however, the 
sale deed contains an exact specihcalion of the 
shares purchased and the price paid by the veu- 
dees, a co-sharer and a stranger, and the sale to 
tbo stranger is distinct and divisible, although 
contained iu one deed, tbe reason of the rule 
does not exist. For, where tbe share of each pur- 
chaser and tbe price which be had paid for it 
ate diaiinctly specified in tbo fale-dood, there is 
really no breaking up of the bargain, as under- 
stood in the law of pre-emption, it the purchaser 
is ousted from the specific share which ho has 
individually purchased along with others undoc 
tbe same deed of sate. BHFOBAliOS RAl v. 
JlACH Kai. 8 A. 462=A.W.N. 1886, 214. (5 A. 
197. N W.P. 1863, 53, N.W.P. 1870, 343, 4 A. 

252, Diss ) lAppr., 19 A. 148.} 

» 

(80> — Purchase by co-sharer of village land 
subject lo pre-emption — Joining of stranger with 
co-shartr vendee, effect of, on rights of pre* 
emptor. — Where iu purchasing lands in a village 
subjected to rights of pre-emption, a co-Bharer 
of the village associates with himself, in tbe 
purchase, a stranger to tbe village, in cases 
whore from tbe sale-deed itself, it is possible to 
ascertain wbat is the share, area of the pro- 
perty or interest in tbe village, which the 
stranger has purchased, that share, area or in- 
terest alone can be the objoot of pre-emption in 
the suit by the pre-emplor. Where, however, 
the sale-deed does not, on tbe face of it, disclose 
tbe particular share or interest purchased by 
tbe co-sharer vendee on his own behalf, as dis- 
tinct from the sharo or interest purchased by 
tbo stranger, then, the rule of pre-emption can 
only be enforced by treating the co-sharer 
vendee as if bo were in tbo same position as the 
stranger in decreeing pre-emption against 
him. In such a case, the bargain made between 
the vendees and the vendor is one joint in all its 
incidents. RAM NATH v. BADRI NARAIN, 
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— 6.— Right to pre-erapt continued. 

*^8 = A.W.N. 1897. 20. (8 A. 462, Appr.; 

N.W.P. 1800, 53. N.W.P. 1870. 343, 4 A. ^2 
R.) [Dis.'., 48P.R 1907 = 81 P.L.R. 1903 = 

107 P.W.R. 1907: E., 19 A. 311; R., 19 A. 324, 

W*^R^ 1909^ 1909 = 23 P.L.R. 1909 = 7 P. 


(till— Pre emption—Nephetv oj co sharer- 
vendee, a stranger under wajib-ul-arz — t/otuder 
of nephew as co-vendee, effect of.—X Mubim- 
madan ton not taking a vested interest in 
ancestral property on his birth, as a Hindu son 
does, the son of a Muhammadan co-sharer in 
the village would not, merely in virtue of his 
birth, become a co-sharcr, within ihe meaning 
of the pre-emptive clause in the village wajib- 

ul arz. He is only a “stranger” and his joinder 

as a co-vendec would vitiate a sale and let in 

other claimants for pre-emption. MUSHTAQ 

Ahmed v. ahmjad Ali, 19 A. 311 = A W 
N. 1897, 121. [P., 26 C. 432.] 

(82) Profits of property accruing between 
purchase Q.nd transfer to preemptor. — The pre- 
emptive right which is declared in favour of a 
pro-omptor must be held to have existed and to 
have taken eflect, Irora the date of the sale in 
respect of which the pre emptive claim arose, 
and therefore, the person entitled to the profits 
of the property (the subject of pre-emption) from 
the date of sale to that cn which it is transferred 
to the prc-emplor, is the pre emptor and not the 
vendee. The vendee, therefore, cannot main* 
tain a suit against the lambardar for such 
profits. AJUDHIA V. BALDEO SiNGH, 7 A. 
b74 = A.W.N 1885,177. [Not E., 8 A. 502; 
Disappr., 12 A. 234, F.B.] 


(83) — Pre-emption, pre-emptor entitled U 
pro/ils subsequent to his payment of price— 
Orxgmal venaee in possession not a trespasser til 
substitution by pre-emptor . — A successful pre 
cmpior becomes substituted for the origina 
transferee, and thus becomes entitled to the 
benefiis of the transfer. So, such benefits can 
not be claimed for any period antecedent tc 
such substitution itself. The original vcudtc 
cannot, whilst be is in possession, be regarded 
as a trespasser, who would have no right to 
enjoy the usufruct of the properly which he 
has purchased, nor would it be equitable to 
hold that the pre-emptor, before be has 
actually paid the price, should be entitled to 
the profits of the property, which he can take 
only upon duly making such payment. DEO 
DAT V. Ram autar. 8 A. 502 = A.W.N. 1886 
149. [Appl., 12 A. 234 ; D , 32 A. 45 = 6 A.L J. 
966 = 3 Ind. Cas. 782.1 


(84) Claim jot pre-e^nption based on custom 
•—Evidentiary value of old village wajib-ul-arz, 
how far affected by new revision of settlement . — 
The absence of any mention, in respect of a 
custom of pre-emption, from the “memorandum 
of the village customs ” prepared at a new 
settlement cannot be taken as establishing that 
such custom recorded in the old village wajib ul- 
ar^has either been abrogated orcanceiled, or that 
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it has fallen into disuse. The inference — which 
might be drawn from one of the oldot toajib-ul- 
areas being silent as to the existence of the 
custom of pre emption - that the custom did 
not exist, or it would have been recorded, can- 
not be drawn from the mere omission to record 
such a custom in the memorandum made at a 
recent revision of settlement. SADHU SAHU 
V. Raja Ram. 16 A. 40. F.B. = A.W.N. 1893, 
200. [R., 21 A.W.N. 29, A.W.N. 1905, 16 = 2 
A.L.J.6; D., 25 A. 90.] 

(85) ■— Pre-emption suit — Wajib-ul-arz — 
Plaintiff ceasing to be co-sharer during pen- 
dency of suit — Effect. — In a suit for pre-emp- 
tion, if, after the institution of the suit and 
before decree, the plaintiff has, by virtue of a 
perfect partition of the mahal, ceased to bo a 
co-sharer with the vendor in the mahal to 
which the property in suit appertains, bis cUim 
for pre-emption must be dismissed. Raii 
GOPAL v. PIARI LAL, 21 a. 441 = A.W.N. 
1899, 63. (10 A. 472, D.) [Appl, 26 A. 389 = 
24 A.W.N. 68 = 1 A.L.J. 209 ; R., 30 P.L.R. 
1902 = 32 P.R. 1902, 125 P.L R. 1901, 49 P. 
R. 1901 = 157 P.L.R. 1901. 24 A. 119, 25 A. 

421, 7 O.C. 61, 2N.L.R. 150. 48 P.W.R. 
1907=124 PR. 1907 = 3 P.L R. 1907, 5 N.L. 

R. 136, 12 O.C. 229 = 3 Ind. Cas. 546, 91 P. 

R. 1909, P.B.; D., 31 A. 111 = 6 A.L.J. 51 = 

I Ind. Cas. 819. 31 A. 5-30 = 6 A.L.J. 699.] 

(86)— Mortgage by conditional salo—Reg. 
XVII 0 / 1806, record of foreclosure under — 
Suit for /Possession by mortgagee — Compromise 
and decree thereon — Mortgagee relinquishing 
part of property in suil--Suit for pre-emption 
— Right to sue, when arises— Price to be paid 
by pre-emptor. — X mortgagee under a condi- 
tional sale took foreclosure proceedings under 
Reg. XVII of 1806, and the year of grace 
required by that Regulation having expired, a 
foreclosure proceeding was recorded, declaring 
the morig igc to have been foreclosed. Nearly 
three years afterwards, the mortgagee institut- 
ed a suit for the possession of the mortgaged 
property, which suit was however compromi-sed, 
the mortgagee accepting a pact of the pro- 
perty, and relinquishing the remainder, and a 
decree was given in terms of the compromise. 
Subsequently, a suit was brought against the 
mortgagor and the mortgagee to enforce pre- 
emption in respect of the whole of the mort- 
gaged property, including the portion relin- 
quished under the compromise. Held that, 
although on the expiration of the year of grace, 
the ownership of the mortgaged property vests 
absolutely in the mortgagee, even though he 
might not have obtained a decree establishing 

or declaring his right, and the date at which 

the conditional sale thus becomes absolute is 
the period of the accrual of pre-emption, yet 
foreclosure proceedings under the Regulation 
being of a purely ministerial character, are not 
conclusive or even prima facie evidenoi of fore- 
closure having been duly effected ; that strict 
observances of the requirements of the Regula- 
tion are conditions precedent to the right of 
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6. — Right to pre-empt — continued. 

foreclosure ; that, in the present case, the 
plaintifl uoi Paving asserted or proved that all 
those requirements have been duly fullilled, 
no loreciosuco was shown to have taken place 
prior to the compromtsc ; and that the plaiu- 
tid’s right of pre-emption, thus accruing only 
Irom the date ot the compromise, could 
extend only to the property to which the 
compromise related. (1 B.L.K. A.C. 'JIU, G A. 
344, D.;5 l.A. 18,N.VV.P. ib64, 624,11 l.A. 186. 
8 A. 388, R.) {.Appl., 14 A. 405 ; R., 134 P.R. 
188U. 63 P.L.K. lbU2 = 48P.K. 1902.] In the 
above case, the price payable by the piu-emptor 
was held to be the amount meiutoiicd in the 
compromise. AJAlli NaTH v. MaTHUHA 
PRASAD, 11 A. 164= A.W.N.1889. 48. (A.W.N. 
1887, 233, li.; 6 A. 344, U.) 

(Hl)~ Pre-emption — lt$ Ugal character — Sw6- 
sftluiton and not re purchase. — The right of 
pre-ompLiou IS not a right ot re-purchase from 
the vendor or from the vendee involving a new 
contract of sale. It is a right ol substitution, 
the eficct ol which is to pUce the pro-emptor 
m the place of the vendee, in consequence of a 
legal incident of the sale itself, so as to entitle 
him to all the rights and subject him to all the 
obligations arising from the sale which gave 
rise to iho right ol pre-ciupiion (Mahviuod, J.). 
IP., 7 U.P.L K. 117 ; Cons., 12 A. 234, F.B ; 
it., 8 A. bU2, 49 P.L.R. 1902, 93 P.R, 1902, 
F.B., 76 P.R. 1902 = 113 P.L.K. 1902. 46 P. 
K. 1902, 8 U U. 186, 141 P.R. 1907=93 P.W. 
R. 1907=67 P.L R. 1908, 6 A.L.J. 966 = 3 Jnd. 
Oas. 782 = 32 A, 45.J Tno history and nature 
of the right ot pre-emption discussed by 
Mahinood, J. GOblND UAYAL v. INAYAT- 
DJXAU. 7 A. 775, F.B.=.A.W.N. 1885,228. 
(N.VV.P. 1874, 2, 28, N.VV.P. 1875, 147, 1 A. 
564, R.) Lie, 9 A. 613, 12 A. 234, E.B.]. 

188) — Participator in appendages, neighbour 
— Rapport, rxgtil of. — The owner ol a servient 
tenement which has to receive and carry off 
the water from the roof of the disputed house 
has a tight ol pre-emption preierablo to a 
neighbour whose house has to support the dis- 
puted house. The right of support is not 
an appendage to the property, but is included 
in the incident ol noignuournood. RANCHOD- 
DAB V. JUGALiDAS, 2 Bom. L R. 41 = 24 B. 414. 

(89) — Price of the property and conditions 

of sate— identical oJ/tr.-’Hae pre-emptor must 

be ready to pay the same price for the property 
and to give the same terms as the purchaser 
is shown to have given : this is not a mere 
formality but an essential goiug to the very 
root of the right of pre-emption. BAI REWA v. 
DULABHDAS, 4 Boin. L.R- 8ll. 

^ 90 ) Ruit for pre-emption based on decree 

/or pre-emption in another suit. —In order to 
claim a pee empiive right, a person has to 
show that ihoto has been an efloctivo alienation 
of property in which he is interested. A right 
of pre-emption does not arise upon the transfer 
of property by virtue of a decree in a suit for 
pre-emption. The right is a right to step into 
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the shoes of a less qualified vendee or transferee, 
and, therefore, thcio must be such a person 
acquiring property by a contractual relation of 
such a transfer. ADDUR RaZAQ v. MUMTAZ 
Husain, 25 A. 334 = A.W.N. 1903, 63. [P., 

1 A.L.J. 247 : D , 7 O.C. 1. 7 A.L.J. 259.] 

(91) — P/e-emption — Right of — Wajib-ul-arz. 
— Two joint owners of a certain zamindari 
share and sir laiid made a grant of the sir land 
to their step-mother for her maiuteiiaiice for 
life, to revert to them after Lor doitb. i^ub^e- 
qucntly, the right of one of them in the 
zaniinoan except the rights m the 6ir, was 
sold in auction. After the death of the grantee, 
the sir land reverted to and was taken posses- 
sion of by the son ot that joint owner whose 
share was sola in auction. The latter sold a 
portion of it. Reid that such a sale did not 
give rise to a right ol pre emptiori, as tho 
vendor was not a co-sbaicr in ibo village, but 
merely a bubordiuate owner . llU&AIN BakHSH 
V. DAMAR SlNGli, 26 A. 547. 

(92) — Right of re-purchase, provided in convey- 

ance — Covenant, personal or lunnivg wuh land 
— Rule of perptiuiites. — In a conveyance 
executed by pLintifls in favour ol first defend- 
ant’s father, it was provided that in case ho 
sold the property suosequoutly ho would bo 
bound to givo prefcrenco to tho plaintiffs, i e., 
bis vendors, to purchase the same for a cer- 
tain sum, and on their refusal to accept tho 
offer, ho would bo at liberty to sell tho same 
to others. After bis father’s doaib, defendant 
No 1, without offering to sell tho laud to 
the plaintiffs, chough they were willing to 
purenaso it, sold the same lo deteudants Nos. 
2, 3 and 4, who had notice if the contract, 
iisfd, that tho covenant was purely a personal 
covenant and could not bind the nuirs oi tho 
person coveuaiituig, and therefore tho sale to 
defendants Noe. 2, 3 and 4 was not liable to be 
sot aside. Reid also that oven assuming that 
the covenant was intended to bo binding upon 
tho heirs of the original covenantor, it was 
void in law for remoteness, luasmuch as it was 
not limited to any specific period 120 Oh. Div. 
562, 16 Boav. 165, 63 Law Times 853. ii.). 
NOIJIN CU\NDRA BOOT V. NAUAB ALI 
BARKAR, 5 C.W.N.343 (24 W.K. 321, R.) 

iR.. 21 M 449.J 

(93) — Transfer by decree — Right of pre-emp- 
tion.—A right of pre-emption does not arise 
upon a transfer effected by virtue of a decree, 
though tho decree is passed upon a compromise. 
INTIZAR HUSSAIN V. JAMNA PRASAD, 1 
A.L.J. 247. (25 A. 334, F.) 

(91) — Custom— Contract — Fresh settlement . — 
Held, that, if a right of pre-emption was based 
on contract, it would ceaso, unless specially 
renewed, at a fresh Bettlement, but if based on 
custom, tho burden of proof would be on tho 
defendants to show that a custom proved to 
h.*vo once existed had come to an end. Mere 
purchase by strangers once or twice unopposed 
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6. -Right to pce-Qmpi— continued. 

was insuliicient. Biiuanandan Lal v 
Musammat Kunwaki. A.W.N. 1906. 174 = 3 
A.L.J. 561. (A.W.N. 1901, 128, /i.) ’ 

{Obi-Pre-emption, suit for — Suit instituted 
after decrees in Javour of other pre-emf^tors — 
Plaintiff no party to former suitii—Suit main- 
tamable— Nature of right o/.— Where a suit for 
pre-emption based upou the piaiutifi’s superior 
right of pre-emption is brought within limita 
lion, after decrees have been made in favour 
of other pre-emptor.-, the plaiutifl not being a 
party to those former suits, held that the suit 
IS maintainable. The right of pre emptiou is 
not a right of re*pucch<tse, but a right of substi- 
tution for the origuial vendee. Raj Nakain 
Rai v. Duniya Pande. 7 A.L.J. 259 = 5 Ind. 
Cas. 527 = 32 A. 340. 


(96) — Wajib ul-ara, record of contract of pre- 
emption in, evidentiary value of— N.W.P Land 
litvenue Act (XIX of 1878), s. 91.— This suit 
was based on contract and cust'-m as evidenced 
by a wa}%b-uL-arz, and the lower Court dismiss- 
ed it on the ground that the contract in the 
document was not binding on the vetiaor defen- 
dant, as it did net bear his signatuie. H.ving 
reference to the public character of the docu- 
ment and the accuracy of its preparation, 
it was held that all share- holders, whether 
signing it or not, must bo presumed to have 
assented to its terms. Toe record of the exist- 
ence of a custom of pre-emption, made in a 
wojib ul-aiz, is sulUcicntly strong evidence to 
cast the burden of proving the contrary on 
those deu}iug such custom; and, in the same 
manner, when it records a contract of pre- 
cmptioii between the share-holders, there is a 
presumption that it is binding on all the share- 
holders. whether they happened to sign such 
entry or not. MUHAMMAD Has v. MUNNA 
Lal, 8 a 434 = A.W.N. 1886. 166. (2 A. 876. R.) 
INct F., 4 O.C. 71; ApyL, 12 A. 234; li., 
25 A. 90 = 22 A.W.N. 207,26 A. 549 = A.W,N. 
1904, 129.] 


(97 )— of pre-emption as ground of 
claim and of defence — Civ. Pro. Code, l877, 
s. 13, expl. II— Res judicata.— Where the right 
of pre-emption, though available as a defence, 
was nob pleaded in a former suit, a subsequent 
suit between the same parties to enforce such 
right would be barred under a. 13 of the Giv 
Pro. Code, expl. 11. n a. 75 and 1 A. 316 
F., but doubted.) Nahain Uat v. Bhairo 
BUKSHPAL, 8 A. 189. [Vvtirultd, 26A. 6l, 
P.B.=A.W.N. 1903, 106; R., 14 B. 31.] 

(98j — Rights of minor — Wajibul-arz.— Al- 
though at the time cf the preparation of a 
wa)ib-ul-arz, a co-sbarer is a minor, and that 
docutDCQt is Dot Atttst8d ou his bshnlf by his 
guardian, he cannot bo excluded from the 
benefit, of its provisions relating to pre-emption, 
the very object of which was to prevent the 
introduction of sirangers. LAL BAHADUR 

Singh v. Durqa Sinqh, 3 A. 437. 
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(0^)-— Minority — Suspension of right until 
majority, A right of pre-emption accruing 
during minority cannot be kept suspended 
until the minor attains the age of majority. 

Mebr Murtaza v. Lalla Nursingh 

SUHAE. 7 W R. 86. 

(100) — Minor — Refusalof guardian to exercise 
I right of pre emption on behalf of minor— Egeci 
of ref usal on minor's rights . — The guardian of 
a minor being fuliy competent to assert a 
right of pre-emption, and to refuse or accept 
an offer of a share in pursuance of such right 
so as to bind the minor, ihegiiacdian’s acquie> 
scerice in the sale, if m good faith, and in the 
minor’s interest, would be equally binding on 
the minor, since such an acquiescence would 
stand on the same footing as an express refusal 
to accept the property in pursuance of the pre- 
emptive rigbt. UMfiAO Singh v. Dalip 
SINGH, 23 A. 129 = A W.N. 1901, 18. (3 A. 437. 
R.) [R.. 35 C. 575.] 

Preemption~S. 13, Part 1, Punjab 
Civil Code — Evidence. — Where a mortgag-ir 
preferred :o sell hi.s property to one of the two 
putterdars who own lands adjoining the mort- 
gaged properties, such a preference given by 
him cannot ba questioned by the other puttee- 
dar, though of the same caste as the mortgagor. 
The decision of the lower Cjurt was not op- 
posed either to pira 11. s. 13, Part 1 of the 
Punjab Civil Code or to the Ikrarnamab of the 
Sotrlement. BOLA v. MAHOMBO BUKHSH. 

41 P.R, 1866 


{\02)— Right of pre-emption — Permanent 
transfer-pre-emption rules applicable to usufruc- 
tuary mortgages, on stipulation to that effect in 
wajib-ul- >rz. — As has been ruled in 87 P. R. 
1867, ibe right on which a plaintiff’s claim for 
pre-emption is based ordinarily attaches only to 
permanent transfers of land and not to mort- 
gages, which are fettered by no such restrictiou< 
In the present case, however, the claim of the 
plaintiff was based, not upon the general law, 
but upon the wajib-ul-arz ot the village accord- 
ing to which the right of the proprietor to 
receive the first offer was extended to mortga- 
ges as well as to sales, and effect had to be given 
to the plain meaning of the words used in the 
wajib-ul-arz without regard to their rtal or sup- 
po.-ied beneficial rr detrimental effect in parti- 
cular cases ; and, consequently, plaintiff being a 
proprietor of the village and the defendant a 
stranger, the former, according to the stipulation 
in the wajib-ul-arz bad the preferential right to 
tbe mortgage. BUNSEE LalL v BUNSEEAND 
SYED RehmuT ALI, 4 P.R. 1869. [R.. 84 P.R. 
1869,42 P.R 1890, 103 P.R. 1885, 98 P. R. 
1894.] 

(103 ) — Preferential right — Chukdaree tenure. 
In Mooltan while the zemindar is owner of tbe 
soil, the chukdar is owner of the well, and en- 
joys the right of arranging for tbe cultivation ; 
and t.'j the latter only belongs the right of 
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repairing the old wall or replacing it by a new 
one. NAWAB RIAHOMBO SUUFURAZ KHAN 
V. Dewa Mull. 31 P.R. 1868. 

(101) —Chukdars — Otineral proprietor. —Suit 
for pre-emption by oo-sh.*ceri in a well in Mool- 
tan Dietricc. Beld that tbe rigbc should be 
given CO those b IV. ng the mere immediate in- 
terest in the rights to be disposed of, and that 
regard being had to tbe nature of the tenure of 
Chuckdars in the case cfa share in a well have a 
preferential right of pre-emption over tbe general 
proprietor of thevillige who has no share in the 
well but merely the right of receiving a quit rent 
(thuq zemindari) for the whole well. RUCK- 
DOOM SHXHALI MOHOMED V COMUR ALI, 
44 P R. 1870. [D.. 69 P.R. 1S70 ] 

f105) — Share'holders — Ground of preference 
— Possesion of larp^r share. — In a suit for pre- 
emption between two co-sbarers of a well, the 
first Court decided tb tt one of them had the 
preferential right on tbe ground of his bciug 
the largest share in the well. Oa appeal, it 
was held tba*, where both parties were share- 
holders, the fact of one being already a larger 
share-holder did not give him a preferential 
right over his fellow. UmuR .\Ll v. MUKH 
DUM SHAH AL[ MOHOMED, 59 P.R. 1870 

(106) — for pre’einpiion — Minor plaintiff 
Right claimed eight years after sale — Acquies- 
evnee by guardian — Punjab Civil Code, hou^ far 
had the force of iau;.— Where the right of pre- 
emption on tbe part of a minor was not assert- 
ed and no steps were taken to establish such 
claim till eight years after the sale when the 
plaintiff, being 12 years old, sued for the right, 
it was held that the suit was barred, as tbe 
silence of tbe legal guardian, tbe mother, in 
respect of this claim, for eight years, annulled 
the right. The Punjab Civil Code had not the 
force of Jaw. It merely indicated the law and 

custom. Sadhu Wahab v. aladad Khan, 
1 P.R. 1873. 

(107) — Sale in execution — Claim for pre- 
emption — Division at instance of auction-pur- 
chasers — Plaintiff's claim not affected — 
Compensation to vendee making improvements 
in good faith. claim for pre-emption in 
this case was made in May 1874, the sale of 
the property in cxeoution having been beld in 
June 1873. Eeld that a renunoiatinn of tbe 
right to pre-empt cannot be inferred from the 
more fact that the pre-omptor stood by from 
the sale in 1873 till 1874. The law allows to 
the pre-emptor the period of a year, and, 
although in other Provin^'es, bo must pay in 
tbe money when an auction-sale of land has 
taken place in execution of a decree, making 
bis claim on the day of the auctinn-salc, such 
law does not obtain in tbe Punjib. It was 
also held that nothing turned on the fact that 
the property was purchased as an undivided 
share but had since been divided off. For it 
was identically the same, and in one shape or 
other remained tbe subject as to which, within 

0. VII— 119 


Pre-emption — continued. 

8. — Right to pre-empt — continued. 

tbe year of limitation, a claim for pre-emption 
was made. Even where a claim for pre- 
emption is made out, it is open to tbe Court to 
award to tbe defendant vendee compensation 
for improvements made in good faith ; in tbe 
above case, the lower Court was directed to 
find, inter aha, the expense of partition, costs 
of partition suits, etc. PAIZ Bakhsh v. Ram.JI 
Das, 34 P R. 1875. [R.. 91 P.R. 1892.} 

(108) — Suit Jor pre-emption — Purchaser and 

pre-emptor equally related to vendor — Act IV of 
1612— Custom . — In this suit for pre-emption, 
ptaintiS, tbe purchaser, and defeudant, tbe 
pre-emptor, were equally distant relatives of 
the vendor of tbe land and were also sbare- 
bolders of the village in which tbe land lay. 
S. 14, cl. I of Act IV of 1872 bad no appli- 
cation because that clause enacts that tbe 
right of pre emption rests with co-sbarers in tbe 
village in order of their relationship to the 
vendor. And, -so far as such relationship went, 
the pre.sent plaintiff and defeudant had an 
equal claim. Tne rules of pre-emption in vil- 
lages must be ukeu from Act IV of 1872 and 
from that Act alone, unless a custom in varia- 
tion of that Act be shown to exist and. in tbe 
present case, no such custom was proved. The 
law of pre-emption should not be deemed to be 
a general peculiar law and broad principle but. 
in all respects, to be peculiar lo Muhammadan 
law and to village custom, and, in a case 
where both arc inapplicable, no rule can be in- 
voked to extend its application or rather to 
invent an additional rule for it. Eeld therefore 
that tbe plaintiff had no superior rights as 
against the purchaser, and as they wore equally 
related to tbe vendor, the sale could not be 
cancelled at tbe suit of the plaintiff who had 
no superior right. Gami v. S.ABIB, 91 P.R. 
1875. [B.. 94 P.R, 1877 ; D.. Ill P.R. 1901 

= 1S P.L.R. 1902.] 

(109) — Act IV of 1872, s. 13— Pre emption— 

Offer” — Notice of sale — Pre-emptor being 

judgment-debtor' s muktear — Estoppel — A per- 
son who has been tbe muktear of the judgment- 
debtor and has been present at the sale of bis 
property by public auction, is estopped from 
subsequently asserting bis right of pre-emption 
as the notice of sale is a virtual offer within 
the meaning of s. 13, Act IV of 1872. RUL- 
LiA Mall v. Dulo Mal. 7 P.R. 1876. 

fll0)--4cf IV of 1872, s. 9--Huk biswadari, 
whether subject to right of pre-emption — Sale of 
huk biswadhari to stranger — Right of pre-emp 
lion to relation.— A huk biswadari, (an allow- 
ance payable at a fixed perconiugo upon the 
assessed revenue of village lauds) can be consi- 
dered "immoveable property" within the 
definition of the words given in s. 2, cl. 5, Act 
I of 1668, and consequently the right of pre- 
emption under s. 9, Act TV of 1872, extends to 
it. Where the plaintiff pre-emptor and the 
defendant vendee are both share-holders in the 
village, tbe relationship of the plaintiff to tbo 
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vendor of the huk biswadari gives him a right 
of pre-emption, in preference to the vendee 
who is nob a relation. Ganga Ram v. NaGIB 
Khan, 61 P.R. 1876. [D., 40 P.R. 1904.] 

(111) — Sale bp sharer to co-sharer in Khata 
— Right of superior proprietor Act IV of 1872, 
s. 14, cl. (2). — Persons who hold and cultivate 
lands in the same khata, though they are not 
of the proprietary body of the village, are 

landowners of the same subdivision of the 
village ” within the meaning of cl. 2, a. 14 
of Act IV of 1872, and a sale by a sharer of a 
khata of a portion of his lands in it to bis co- 
sharer in the same Khata does not give the 
superior proprietor who receives a certain per- 
centage of the malikana, any right of pre-emp- 
tion, as the co-sharer who has a distinct 
proprietary right in the sub-division has a 
preferential right to that of the superior pro- 
prietor. SOUD\GAR V. ILLAHI BAKSH KHAN, 
11 P.R. 1877. 

(112) — Punjab haws Act (IV of 1872), s, 14, 

cl. 2 — Sale of land in a patti— Joint right of 
pre-emption-- Suit for pre-emption by some of 
several paltidars. maintainability of. — The 
question in this case was as to the true construc- 
tion of cl. 2 and of s. 14 of the Punjab Laws 
Act (IV of 1872), which provides that “ if the 
property to be sold is situated within a village, 
the right to accept such ofier belongs to the 
landholders of the patti of the village in which 
the property is situated jointly." Held that 
in the right of accepting the offer which belongs 
to the pattidars jointly, there is involved a 
right on the part of every pattidar to accept 
the offer, and that the joint right thus re- 
garded is not lost or destroyed by the refusal 
or omission of some of the pattidars to join the 
rest in the acquisition of the land offered: 
Where a land-owner in patti A in a village, 
having given notice under s. 13 of Act IV of 
1872, to the other pattidars in the patti, sells 
bis land in the patti to proprietors of another 
patti who are not relatives of the vendor, then 
a suit for pre-emption by some of the pattidars 
in patti A, who have not rejected the offer 
involved in the notice under s. 13, is maintain- 
able under cl. 2 of s. 14. Quaere — Whether, if 
a majority of the pattidars by some positive 
act assume to relinquish the right on behalf 
of all, the act of the majority can take effect 
so as to bind all to the prejudice of any one of 
those for whose joint benefit the provision of 
the law (cl. 2 of s. 14 exists.)? RODEE v. 
KAKA. 94 P.R. 1877. [R., 17 P.R. 1884.] 

(113) — Custom — Pre emption — Act IV of 1872 
— Suburbs of Delhi — Rights of second purchas- 
er subject to those of pre-empior .—T^he custom 
of pre-emption was in this case found to prevail 
in the suburbs of Delhi. When the customary 
right of pre-emption described in ActlV ofl872 
prevails, the second purchaser of property 
which is subject to the right of pre-emption 
takes a title from bis vendor which is liable to 


Pre-emption — continued. 

6. — Right to pee-empt— continued. 

be defeated by a successful claim for pre-emp- 
tion against the first vendor and purchaser; 
and the pre-eroptor is entitled to follow the 
property into his bands without being bound 
to pay him the sum he may have paid as pur- 
chase money in excess of the original price. 
The compensation of the second purchaser is a 
matter to be settled between the second pur- 
chaser and his vendor, and not between him 
and the pre-emptor. MUSSAMMAT SHAKRO v. 

Molar Mal, 68 P R. 1879. [R., 146 P.R. 
1883, 165 P.R. I8a8, 103 P.R. 1889, 93 P.R. 
1902, F.B., 120 P.R, 1906 = 55 P.L.R. 1907, 

3 P.R. 1907 = 3 P.L.R. 1908; D., 20 P.R. 1897, 
73 P.R. 1896.] 

(114) — Act X of 1877, s. 32 — Misjoinder — 
Proprietors without joint right of pre-emption 
--Single suit not maintainable by, as co-plain- 
tiffs— Procedure. — Single suit for pre-emption 
by two proprietors in a village. Each of them 
was entitled to claim pre-emption on the sale 
in question, but they bad distinct causes of 
action and bad no joint right of pre-emption so 
as to enable them to institute a single action 
as co-plaintiffs. Held, however, that the suit 
ought not to have been dismissed for that 
reason. The proper course would have been 
for the first Court, when the error in the frame 
of the suit was brought to its notice, to order 
the name of one of the plaintiffs to be struck 
out under s. 32 of the Code, instead of pro- 
ceeding to inve-tigate the case upon its merits. 
BARU MUL V. RADHA KISHEN, 3 P R. 1881. 
[F., 29 P.R. 1894 ; R., 29 P.R. 1892 ; 102 F. 

R. 1894.] 

(115) — Pre-emption— Undivided property — 
Co-sharers with equal rights — Wajib-ul arz, 
construction — Custom— Preference of relatives. 

— The property to which this suit for pre- 
emption related was admitted jointly undivided 
property in which the claimant and the pur- 
chaser, as co-sbarers, had an equal right under 
cl. (a), s. 12 of the Punjab Laws Act. Plaintiff 
however, as a near relative of the sellers, 
claimed the right by reason of especial custom 
which gave relatives a preferential claim. In 
evidence of the above custom, plaintiff relied on 
an agreement in the Administration paper that 
any one who wishes to sell a share in a well 
must offer it to a co-sharer, and, if the near 
co-sharer (/lissadar karib shurka) does not 
purchase, be must then offer it to the sharers 
in other wells. He oontended that the intro- 
duction of tbe word karib proved the preferen- 
tial right of the relatives. Held that the con- 
tention was unsustainable. SuKHAv. MURAD, 

16 P.R. 1881. [R.. 94 P.R. 1904 = 103 P.L. 

R. 1904; D., 17 P.R. 1905.] 

(116) —Right of pre emption — Rival claimants 
— Rival su*/s — Waiver— Estoppel — Shares to 
be alloitea to claimants— Act IV of 1872, s. 12 
— Act Xn of 1978— .E/ec/ion by vendor. — A 
previous suit for pre-emption had been brought 
by the defendants in the present case, four days 
before the institution of tbe present suit 
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—6.— Right to pre-empt— con^inii^d. 

Against them. The present plaintiffs were two 
eons of one U by one of bis wives while the 
the plaintifis in the former case were three 
sons of the same father by another wife. They 
claimed by pre-emption as being co-proprietors 
in the village with the vendor. With regard 
to the plea that the plaintiffs bad forfeited 
their right to pre-emption by acquiescence in 
the sale, they contended that there had been 
no waiver of their right of pre-emption as 
against the purchaser and nothing in their 
conduct to estop them from enforcing it. Held, 
that mere willingness to acquiesce in a sale, 
unaccompanied by any waiver or any conduct 
which would operate as an estoppel, would not 
bar a claim to pre-emption. In this case all 
that was shown was that both sets of 
plaintiffs were aware of the sale, and that the 
present plaintiffs probably would not have 
come forward to claim pre-emption had not 
their brothers first done so, but brought their 
suit immediately after they learnt that the ; 
other suit had been instituted. Nor had any * 
facts been found by the first Court which j 
could bo construed as amounting either to a 
waiver or an estoppel. On the question as to 
share to which the present plaintiffs were 
entitled, the Chief Court held that, because, of 
the five brothers, two sued in the present and 
three in the other suit, the correct principle 
would be to give each brother who was a party 
to either of the suits an equal share, just as would 
have been the case if all the five bad brought 
separate suits. On this principle, the plaintiffs’ 
share would bo two fifths unless their right of 
pre emption could bo established to be superior 
to that of their brothers. It was also contended 
that the plaintiffs’ right was superior because, 
under the last clause but one of s. 12 of the 
Punjab Laws Act, as amended by Act XII of 
1878, the vendor had the right to determine, 
between two persons equally entitled to pre- 
emption, which of them shall exercise the ; 
right, and bo had preferred the plaintiffs under 
such right. Held, that, though the clause 
above-mentioned would have enabled the 
vendor, before the sale was completed to deter- 
mine whicbof two persons claiming pre-emption 
on the 8f»me grounds and with equal rights 
should be allowed to purchase, ii cannot be 
properly construed as giving him any right 
after he has parted with the property, to elect 
between two competing claimants to pre-emp- 
tion. KaBIM BAKSH V. KHUDA BUKSH. 20 
P.R. 1881. [B.. 82 P.R. 1884; 29 P.R. 

1892; D.102 P.R. 1881.111 P.R. 1901 = 18 
P.L.R. 1902, 43 P.R. 1903 = 92 P.L.R. 1903.] 

(117) — Swif for pre-emption — Mortgage of 
land in sutf to pre emptor by defendant-pur- 
chaser for paying purchase-money — Plaintiff' s 
right not reserved— Waiver ^ Esloppel.^-la 
this »iuit for pre-emption, tbe defendant vendee 
pleaded that be bad mortgaged the land in 
suit to the plaintiff for the very purpose of 
paying the purchase-money to the vendor. The 
Chief Court was of opinion that the above • 
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mortgage deed prima facie estopped tbe 
plaintiff from demanding pre-emption. He 
bad accepted the document as a valid mortgage 
of the property of the defendant and that, in 
tbe absence of any reservation at tbe time of 
the acceptance of tbe deed, he must be held to 
have waived bis right of pre-emption. Plaintiff*, 
however, urged that there was evidence that he 
did expressly give notice to tbe defendant that, 
in entering into the mortgage transaction, he 
did not abandon bis own right of pre-emption. 
Unable to record any finding as to tbe truth 
of tbe plaintiff’s assertion, the Chief Court 
reversed the decision of the lower Court and 
remanded tbe case, directing that, on taking 
further evidence, if any, that Court will 
determine the issue whether, at the execution 
of tbe deed of mortgage, plaintiff gave notice 
to the defendant that be reserved bis right to 
claim pre-emption of the lind thereby mort- 
gaged. ABDULLA V. BiSHEN DAS, 22 P.R. 
1881. 

(118) — Sjgp.s by mortgagee for foreclosure 
under Reg. XVII of 1806 — * Proposing to fore- 
close' — .-Icf IV of 1872, ss. 13, 14 — Notice under 
s. 14 - Person having right of prc-emptioyi if en- 
titled to notice.- In a case to which Act IV of 
1872 applies, a mortgagee taking measures 
under Reg. XVII of 1806 towards foreclosure, 
should bo deemed to bo “proposing to foreclose 
a mortgage”, within the meaning of s. 13 of 
that Act, and is bound tu give notice of tbe 
amou nt due under the mortgage to the person 
having the right tu redeem, under s. 14. It 
is not necessary that notice" of tbe foreclosure 
proceedings should be served upon tbe person 
having the right of pre-emption, although, if, 
being aware of the fact that the mortgagee 
was engaged in foreclosure proceedings, and 
having bad such notice from tbe mortgagee, 
be refused to avail himself of the implied offer 
of redemption, be could not afterwards 
maintain a suit against tbe mortgagee to 
enforce his right of pre-emption. HANSRAJ 
V. SAIDA. 36 P.R. 1881. [R.. 156 P.R. 
1882.] 

(119) — Application for revision dismissed for 
default — Petition for re hearing not correct pro- 
cedure — Fresh application for revision^ Order 
passed prior to Act Xli of 1879 — Appeal filed 
after Act . — This application was for the re- hear- 
ing of an application for revision, which bad 
been dismissed for default, and, such an appli- 
cation was held to be not tbe correct mode of 
procedure, a fresh application for revision being 
tbe proper course. The order of which revision 
bad been asked for was an order refusing to 
bear an appeal against an order refusing to 
allow the re hearing of a case decided ex parte. 
Tbe Commissioner considered that no appeal 
lay to bis Court as the order was passed before 
the commencement of the Amending Aot (XII 
of 1679) under which an appeal was allowed. 
Held that the law governing an appeal is tho 
law in force when it was instituted, and, as at 
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6. — Right to pre-empt — continued. 
its institution, the present appeal was admissi- 

Me. the Commissioner wa4 bound to bear and 
dispose of it. COURT OF WARDS v. Fatteh 
SINGH. 75 P.R. 1881. [F.. 34 P.R. 1885. 121 

P.R. 1885; R , 12 F.R. 1900, 54 P.R 1901, 97 
P.R. 1907 = 3 M.L.T. 199, 121 P.R. 1907. 46 
P.R. 1909, IOC, 254.] 

n20i— Pre-emption — Bival claimants with 
fqanl rights -Separate suits -Decree obtained 
bp plaintiff against purchaser and defendant — 
Decree obtained by defendant against purchaser 
alone— Superior diligence— Claim to equal 
shares. A and B had equal rights of pre-emp- 
tion in respect of the stle of a housetoC. A 
obtained a decree for pre-emotion in respect of 
the whole house against B and C. During the 
pendency of this suit, B brought a suit for pre- 
emption again-t C alone, and also obtained a 
decree for the whole house. B then claimei an 
equal share with .A io th> house in suit, on the 
ground that each of them wis found to have, 
as neighbours, equal rights of pre-emption as 
against C. Held, that A was entitled to the 
whole house, even a.ssuming the rights of A and 
B to have been, in the first instance, equal in 
respect ofthe purchase of the whole house. There 
was not even an allegation that any custom 
prevailed in the locality under which rival 
claimants to pre-emotion of a house are entitled 
to demand equal division of the property between 
them. Abysuoerior diligence in asserting his 
right, got a decree against C and B for the whole 
house, whereas, as against A. B’s decree against 
C alone could be of no avail, and there was 
therefore no ground for giving B half of the 
house. Mokham Bin v. Karim-ullah, 102 
P.R. 1831, [F., 83 P.R. 1888 ; R. 43 P.R. 

1903, 88 P.R. 1908 = 4 Ind. Cas. 920 = 28 P.L. 
R. 1909 = 154 P.W R. 1908, 9G P.R. 1909 = 
159 P.W.R. 1908 = 4 Ind. Cas. 179 : D.. 29 P. 
R. 1892, 139 P.R. 1894 ] 

(121) — Suit for pre emption— Special custom 
— Full proprietor's claim to pre emption if 
superior to that of Malih habsa— Lnwd oioner 
in the patti comprising land sold, preferential 
right of, — Tbe question in this case was 
whether, among the Rajputs in the Rawalpindi 
District, one of ihe original superior proprietors 
can sell his land to a kamin holding land as a 
malik kabza or whether tbe other Rajputs, 
original proprietors, have a right of pre-emption. 

In this case, plaintiff was urging his claim 
throughout on the ground that he was one of 
the superior propriet')rs and defendant only a 
malxk Jcxbsa, but io was held that he would be 
entitled coa right of pre-emption on the above 
grounds only on some well established custom. 

It was found that there were no instances where 
tbe claim to pre-empoion of a full proprietor 
was held to be superior to that of Amatikkabsa, 
but, that, in the absence of evidence to the 
contrary, the custom of the village in respect 
to pre-emption may be taken to be that des- 
cribed in the provisions of the wajib-ul-arz, 
aocoeding to which the plaiotifi bad a superior 
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I right to the vendees in the present case, inas- 
much as he was a land owner in the natti in 
which the land in dispute was situated, 
whereas the vendees were land owners of a 
different patti. LaL KhAN v. Najib ULLA 
H P.R. 1882. [R., 13 P.R. 1885.] 

Pre-emption— Custom — Kanakbandi 
suburb of Amritsar— la the Kanakbandi sub- 
division of the City of Amritsar, the custom of 
pre-emption does not exist. Labhu SINGH v. 
GurdittA. 46 P.R 1882 [R . 140 P R. 
1906 = 95 P.L.R. 1907 ; 9 P.R. 1909= 19 P.W. 
R. 1909 = 1 Ind. Cas. 433, 13 P.R. 1907.] 

(123) Undivided holding, part being joint 
property of pre-emptor and purchaser — Joint 
right of pre-emption— Act lY o/,1872, .v. 12.— 
This was a suit for pre emption. The first 
Court found that the s-ila was of one fourth 
share in an undivided holding half of which 
was joint pr ipertv of tbe plaintiffs and the 
purchaser, The right of pre. emotion was 
therefore a joint right of the plaintiffs and the 
purchaser, and, by buying a share the pur- 
chaser exercised their rights as well as bis own. 
The last clau.se of s. 12 of tbe Punjab Laws Act 
as amended by Aoc XII of 1878 was, under the 
circumstances, inapplicable. The plaintiffs 
were theref.ore entitled to treat tbe purchase as 
made for themselves and the purobaser jointly, 
and to claim half on payment to him of half 
the price. AHMED DiN v. MUSST. HaSSO, 

54 P.R 1882. [Overruled, 94 P.R. 1904. 
P.B.; R . 87 P.R. 1094, 111 P.R. 190=18 

P.L.R. 1902, 03 P.R. 1907 = 10 P.L.R. 1907; 
D.. 17 P.R. 1884, 69 P.R. 1899 ] 

(124) — Custom oj pre-emption — Claimants 
related to vendor, right of pre-emption of prefer- 
ential to that of purchaser not related to vendor. 

— Found on the evidence that there was a 
custom which gave the plaintiffs, on the 
ground of relationship to the vendor, a pre- 
ferential right of pre-emotion as agiinsc a pur- 
chaser who, although a joiot-ownerin tbe joint 
Kbata, was not related to the vendor. NlHAL 
SINGH V. IWAN Singh. 56 P.R. 1882. fR., 

13 P.R. 1835.] 

(125) — Transferable right of occupancy, right 
of pre-emption claimable on — Punjab Laws 
Act, s, 12 —Order in which right of pre-emotion 
is claimable— Tenancy Act, s. 34, landlord not 
exercising right conferred on him by persons 
entitled to claim pre-emption, on.— The question 
raised by this appeal was whether, on the .^ale 
of a transferable right of occupancy, the right 
of pre emption can be claimed by any one not 
belonging to the classes specified in the last 
clause of s. 12 of the Punjab Laws Act. Held 
that, whilst the last clause of s. 12 gives a 
preference, in case the landlord does not exer- 
cise the right conferred on him by s. 34 of the 
Punjab Tenancy Act to persons belonging to 
the 6th and 7th ofthe classes mentioned io 
s. 12 over all others, it does not wholly exclude 
tbe operation of the earlier part of the section 
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wbioh states the order in which, in the absence 
of custom to the contrary, the right of pre- 
emption shall be claimaole. There are no words 
mine section to indicate that, m default of a 
claim by the landlord, only persons belonging 
to the 6th and 7tb classes above specified and 
no others will oe entitled to claim pre-emption. 
HAZaRI V. ISA, 106 P R. 1882. [fi., 4a P.U. 

Iby2. 87P.R. 1901=146 P.L K. lOOl.J 

(liG)— iSuif for pre-emption — Act X.11 of 1878, 
s. 13— Wjiuen notice— Plea of verbal offer and 
refusal — Waiver. — Thia was a suit lor pre- 
emption with respect to a sale subject to the 
provisions of Act Xll of 1878- Admittedly no 
written notice such as that required by s. 13 of 
the Act was given lo the plaintiffs, but it was 
pleaded that a verbal offer was made to them 
which they refustd. The Courts below finding 
the effer ^ud refusal proved, dismissed the suit. 
Held that, in the absence ot some positive 
act of waiver on the p.trt ot tbc pre umptor dis- 
charging the vonuor from the obligation, im- 
pose.! uu him by the law, of giving the pre- 
emptor formal written notice of the intended 
sale, the mere refusal to accept an oral ofior 
would not constitute a sufficient delenco to an 
action by the pre-empror to enforce hia legal 
rights. Karm Khan v. Jang Baz Khan. 112 
P.R. 1882. (52 P.R. 1880, I’.,) [R., !00 P.R. 
1885. 24 P.R. 1887, 1 O.C. 254, 22 P.R. 1901 
= 86 P.L.R. 1901.] 

(I27j — House property in town of Guzarat — 
Right 0 / pre-emption — Lieiationship-— Cwsfont, — 
In this case, it was held that though there w.ts 
reason to believe that the pUiuiiti pre-emptor 
was distantly related to the vendor in the male 
lino, there was no proof of auy custom by 
which relationship would confer a right of pre- 
emption ill respect of house-property in the 
town of Guzarat. NURDIN v. NlZAMDIN, 113 
P.R. 1881. (83 p.R. 1880. 

(128) — Suit for pre-emption — Custom — Wajib- 
ul- arz - Birndarait Hakiki, meaning o/.— Thu 
wajib-ul-arz in this tase showed that the 
right of pre-emption according to the custom 
prevailing in Mouza Hisfar accrued in the first 
instance to own brothers (Biradaran Hakiki), 
of the vendor and, in default of them, to the 
proprietors in the village. The first Court 
was therefore right in having disposed of the 
ca®e with referuuce to the custom correctly 
described in the wajib-ul-arz, and s. 12, Act IV 
of 1872, lays down that the subordinate clauses 
of that section are only applicable in the absence 
of custom. Ic was contended for the respon- 
dents that, though they were not own brothers 
of the vendor, they were nevertheless collaterals, 
and that, under the right construction of the 
expression Biradaran Hakiki, collaterals 
should be included, but it was held that the 
plaintiffs were not shown to come within the 
description of Biradaran Hakiki, as used in 
the wajtb ul ar^ and had no preferential claim 
to pre-emption over the vendee. SOHAN LAL 
V. MULA, 114 P.R. 1882. 
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(129) -Act IV 0 / 1872, s. 12 (6)— ‘Order of 
relationship' , meanihg of— More remote collater- 
als not on tqual footing with those in ruuier 

i degree — Objection raised for first time in spicial 
I appeal.- In this case the plainufi had obtained 
a decree fur pre-emption in the lower appellate 
Court on the ground that be being tno first 
cousin of the vendor, was nearer in the order ul 
relationship than ihe purchaser, the son of a 
first cousin, and li-at he had therelore a superior 
claim uuQer the Punjab Laws Act. In appeal 
it was urged that the purebaver and the piaiu- 
tifi must be ctgnrded as equally related to the 
vendor, because by custom, they would succeed 
to his inheritance ut cqu^l shares. No cus- 
tom as to pre emptiou had been pleaded which 
would make ihe right of pre emption devolve 
otherwise than in the manner prescribed by 
s. 12. Hela that tbc lower appellate Court was 
right. (65 P.K. 1878, F.} It was however 
urged at the bearing that s. J 2 would not apply 
as the village was not shown to be "hela on 
ancestral shares.” This point, however, was 
not raised by the defendant in euht-r of the 
Couits below, nor set forth in his memo of 
appeal, and could not therefore be entertained. 
JaWaHIR bINGH V. NAND bINGH, 117 P.R. 
1882. [Overruled, 74 P Li. 1906. J 

(130) — A'afra Par/a in Amritsar — Custom of 
' pre-emption— " Sub-aivision," meaning of, in 
' Acf IV of 1872. — The word “ sub-division,” as 

' used 111 s. 11 of Act iV of 1872 is intended to 
^ refer to main divisions or quarters of the town 
or city well-known and recognised, and not 
merely to lanes or streets therein. The term 
would include what is known as muhulla and a 
katra in Amritsar which is a suc-division in the 
' city within tue meaning ot s. 11 of Act IV of 
■ 1872. On the question whether the right of 
pre-emption existed in the sub-division of the 
I city of Amritsar in which the property pur- 
! chased by the appellant was situate, the Chief 
I Court. up.>n a consideration of the whole of the 
eviaeuce, name to the conclusion that the right 
of pre-emption existed in the katra whore the 
house in uispute was situate. 80HAVA MAL v. 
CHATTU MaL. 164 P.R. 1882. [R., 29 P.R. 

1888, 44 P.R. 1903 = 75 P.L R. i903, 99 P.R. 
1906 = 130 P.L.R. 1906, 140 P.R. 1906 = 95 
P.L.R. 1907, 6 P.R. 1907, 9 P.R. 1909 = 1 Ind. 
Cas. 438.] 

(131) — Pre-emption — Pre-empU-*’ s house 
being opposite to house sold— Custom— Burden 
of proof. — Iho bouse of tbeplaintifl in this suit 
for pre-emption was separated from the house 
sold by a blind lane, and faced ic, while one of 
the purchaser' 6 houses adjoined the plaiutill's 
on the same side of the lane. Plaintiff based 
bis right of pre-emption upon the fact that his 
bouse faced the one sold. Under the provisions 
of 8. 11 of Act IV of 1872, thoplaintifi not only 
bad to prove the existence of tbc right of pre- 
emption in the sub-division of the city in which 
the property was situate, but be bad likewise 
to prove that, aooordiog to the conditions in 
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which such right was customarily exercisable 
he had a preferential claim. Held that, assum- 
ing tha, the right of pre-emption prevailed 
generally in the mohulla where the house in 
dispute was situate, the plaintiff had failed to 
prove any such spacial custom as was setup bv 
bim. having regard to the relative positions of 

the plaintiff s and purchaser’s houses. Mpr 
TAB Roy V. Amir Chand, 189 P r isao 
[R.. 103 P.R. I8ft9. 17 P.R. 1903 = 70 P L R 
1903.6 PR. 1905 = 19 P.L.R. 1905. 68 PR 

iransjer rxght of occupancy -Right of occupancy 
created by contract— Act XXVIII of 1869 s 5 - 
Agreement between landlord and tenant exclud- 
tng operation of s. 5-In this case, the proprietor 
of the land in suit transferred, by way of sale 
a right of occupancy to the defendant whi was 

at-will. 

Thep aintiff. a proprietor and Umbardar in 
t^he village brought the present suit to enforce 
his right of pre-emption m re.^pect of the right 
of occupancy sold. Tbe mam question for 
decision was wh-ither the transaction was of such 
a nature as to give a right of pre-emption. This 
depended on wuether the deed which purported 
to be a s»le to tbe tenant at will of a right of 
occupancy in tbe laud was a conveyance of a 
transferable right of occupancy. The deed 
simply purported to give him a right of 
occupancy and was silent as to whether that 
right was transferable or not, and to determine 
the latter question it was necessary to refer to 
the provisions of the Punjab Tenancy Act, 

8. 34, and as a right of occupancy created by a 
contract is not a right of occupancy under s. 5 
of that Act, the case was held to be governed 
by the last clause of that section. A tenant 
falling under that clause could nob transfer his 
right, whatever that may be. without the 
previous consent of his landlord, and if he 
attempts to do so, the transaction is, as against 
the proprietor, void, and conveys no rights to 
the transferee as against the proprietor. Such a 
tenant, therefore, in the absence of an agree- 
ment between him and the landlord excluding 
the operation of s. 34, can have no transferable 
right, i.e., he cannot effect a transfer as of 
right, but only with his landlord’s previous 
consent. No presumption in favour of the 
right of pre emptor. therefore, arose under s. 10 
of the Punjab Laws Act, and as no custom 
giving such right in a ca^e like the present had 
been proved, the suit was dismissed. JEHANA 

V. Chowdrijiwan Khan. 196 P.R. 1882. 

(66 P.R. 1379. R.) [R.. 120 P.R. 1883, 179 
P.R 1888, 43 P.R. 1992. 136 P.R 1907, 37 
P.R. 1911 = 10 Ind. Cas.4 = 104 P.W.R. 1911 = 

121 P.L.R. 1911.] 

— Pre emption on ground of relationship 
Custom of Jalandhar Ci/i/.— Relationship 
IS by custom, a ground for claiming pre-emp- 
tion in the City of Jalandhar, and takes prece- 
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grounds smh as vicinage &c 
fsM Hardit Hal, 12 p rI 

1902; Z,., 

on village site- 
Cmtom — Relationship whether ground for 

right of pre-emption by custom in regard to 

Panw» Naushahrah 

Paowanl held on a bhaiachara tenure, and 

that by custom relationship formed a ground 

for claiming such right of pre-emption. PiRBU 

V. SAWAN, 40 P.R. 1883. [Appr., 69 P.R. I89I" 

Sales of land Without assertion of right of pre- 
emption - Effect- \Nhote the wajib-Llatz 

prepared at tbe settlement (some 12 or 14 
years ago) recorded that the custom of 

enough to show that some sales had taken 

place which were not objected to, for it was 
discretionYJ with the co-proprietors to object 
or not, and tbeir mere acquiescancs in previous 
sales did not imply that the custom which 
would have entitled them to object to the sales 
and to claim the benedt for themselves bad 

ifS Sam.and Khan v. .mahtaba. 

1901 f' ^901 = 78 P.L.R. 


(136)— SaZe of land to pre-emptor and stran- 
gers Suit by another pre-emptor to set aside 
sale to strangere.^Th^ principle that the pre- 
emptor is bound to take up the whole b»rgain 
IS a principle which may be admitted to tbe 
extent that the pre-emptor cannot omit to 
claim any portion of the property comprised in 
the bargain to which his right of pre-emption 
extends, but it cannot, consistently with tbe 
provisions of Act IV of 1872, be held to oblige 
him to claim the whole property sold when bis 
right of pre-emption extends over only a por- 
tion of such property. A sold certain land by a 
single conveyance to three different sets of 
people, VIZ. f to K, the three soos of I, aod 
two sons of G, in equal shares. Plaintiffs, the 
collaterals of tbe vendor, sue! for pre-emption 
in respect of two-thirds of the land sold, stating 
that they and the sons of G had equal rights 
of pre-emption, and that the other two sets 
of purchasers were strangers. Held, that as it 
was not shown that the plaintiffs had waived 
any rights which they possessed or acted 
otherwise than in good faith, they had a 
a right to set aside the sale of the two-thirds 
of the land which had been purchased by tbe 
two sets of purchasers K and the sons of I. 
KAIM V. AMBIA, 44 P.R. 1883 (107 P.R. 1882. 

(137) — Act IV of 1882, s. 14 (as amended by 
Act XIT of 1878) — Payment or tender — Expres- 
sion of willingness to pay fair price whether 
eguivalent to fender.— The mere fact that in a 
plaint instituted by the pre-emptors before a 
final sale was completed by the vendor, there 
was an expression of their willingness to pay 
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-a fair price, cannot save the plaintifi tthe pur- 
chaser of their rights of pre-omptionj from the 
loss of his pre-emptive tight, unless he can 
show that he himself or the persons through 
whom he claims, made au actual payment, 
tender, or deposit within three months of the 
notice served up m him. as such expression of , 
willingness c.annot be regarded as equivalent , 
to eithtr vnyinent or teyider within the mean- | 
ing of s. 14 ’of Act IV of 1872 ; for in order to 
constitute a tender, there must be actual pro- 
duction of the money, unless the production is 
dispensed with by an expresss declaration or 
equivalent act of the creditor. ALLAH BAKSH 
V. Rahim Baksh, 46 P R. 1893. 

(138) — Pre'cmption — Sale to one of two per- | 
sons equally entitled to prt-emi)tion — 4sserrio7r 
ot right by the other^Custom—Act IV of 1872 | 
(Amended by Act Xn of mH), s. 12.— The last | 
clause but one of s. 12 of Act. IV of 1872 (as 
amended by Act XII of 1878). which definitely 
lays down that when it has been decided, 
whether by custom or law, that two persons are 
equally entitled to pre-emption, the seller is 
entitled by law to choose which shall exercise 
the right, is not governed by the words “in the 
absence of a custom to the contrary ” which 
occur 111 the first sentence in s. 12. HeW, there- 
ioce, that where a land was sold to one of two 
persons who are equally entitled to pre-emption, 
the other could not claim pre-emption by 
urging that there was a custom in the village 
to divide amongst the pre-emptors the land in 
regard to which the right of pre-emption 

JOHAR Singh V. Mangal Singh, 117 P R. 
1883. (R.,94 P.R. 1904 = 103 P.L.R. 1904; 

D., Ill P.R. 1901 = 18 P.R. 1002.] 

l\Zg)— Decree for pre-emption in respect of 
prior sale— Subsequent sale by purchasers at 
that sale to third party— Suit for pre-empUon xn 
respect of scccnid sale. — When a decree for pre- 
emptioD has Dcon obtaiuei iQ respect of prior 
aale, and has become fiuah a euit for pro- 
emption cannot be maintained in respect to a 
subsequent sale by the purchasersat the prior 
sale to a third patty. KARIM BAKSH v. 
Ghulam Mustafa, 146 P.R. 1883. (68 P.R. 


1879, cited.) 

(140) — Punjab Laws Act, s. 9—Adhlapi ten- 
ure ~ Sale — Whether subject to right of pre- 
option-— The transfer of half a well, with the 
land attached thereto, in Adhlapt tenure. ».e., 
in proprietary right in consideration of the 
transferee restoring a ruined well and paying 
a premium in cash, is a sale within the mean- 
ing of 8. 9 of the Punjab Laws Act. so as to bo 
subject to the rights of pre-emption, when the 
clause in the Bxvaj-i-am contemplates claims 
to pre-emption with respect to contracts creating 
the adhlapi tenure; and a pre emptor under- 
taking to carry out all the terms of the contract 
is entitled to a decree, putting him m the 
place of the adhlapidar. CHAND v. 

Mansa Ram, 157 P.R, 188^ „ ?oni V 
1885; D., 88 P.R. 1901 = 146 P.R. 1901.] 
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(Ul)— Punjab Laws Act, s. 9—Adhlapi fra«- 
soefion — Pre'emplioyi. — An adhlapi transaction 
is a transfer which comes under the definition 
of a sale, when the meaning of the clause in 
the riwaj-i-am is that a suit for. pre emption 
would lie in the case of an Adhlapi transaction 
just as much as it would in the case of an 
ordinary sale, provided that the persons claim- 
ing pre-emption are willing to take up the 
adhlapi bargain on the same terms as has been 
agreed on between the co-sharer who has offered 
the bargain and the outsider who has taken it 
up. Gaman Khan v. Gholam Hus.un Khan, 
157 P.R. 1883. Note. 

{Ii2 )— Pi e-emption— Share holder of village 
and share holder of patti, rival claims of— 
Custom contrary to s 12 of Punjab Laws Act , — 
Found that a custom ov.‘rriding the provisions 
of s. 12 of the Punjab Laws Act in regard to 
the order in which persons entitled to pre- 
emption may seek to enforce that right, exists 
in the village (of Baragon), which entitles a 
person who has purchased liud iu one patti, as 
a share holder in the village, to resist a claim for 
pre-emption brought by share holder in another 
patti iu which the land sold is situate. NAWAB 

Muhammad ali khan v. Miran Baksh, 
189 P R. 1863. 

(143)- Purchase of land by pre-emptor and 
stranger jointly — Effect — Right of another pre- 
emptor as ojainsf joint vendees— fixing of price 
in good faith — Market value. — Where a pro- 
prietor in the same patti has joined in the pur- 
chase of land with a person who has no right 
of pre-emption, ho cannot be allosved to rely on 
his own right to defeat the claim of another 
pre-emptor to purchase it, as bo is entitled to 
no superior position, when the right is assort- 
ed, to that of his co-purchaser. [F., 94 P.R. 
1895. 48 P.R. 1907 = 81 P.L R. 1908; 4ppr.. 
100 P.R. 1900=11 P.L.R. 1901 : P., 69 P.R. 
1893; Cons., 69 P.R. 1898; D., 83 P.R. 1893, 29 
P.R. 1894.] If the payment by the vendee 
was no mere pretence, but was actually made, 
there being no arrangement that the money 
should be banded back out of Court or that the 
vendor should receive credit for it in any other 
way than as payment of the price of the land, 
it is impossible to bold that the price was not 
fixed in good faith simply because the Court 
thinks the land worthless, and it is only in 
case the price was not fixed in good faith that 
any question as to the market value of the land 
arises. Where the price fixed in a sale deed 
was fixed in good faith and actually paid, it is 
unnecessary for the Court to determine the 
market value of the land sold in that case* 
IMAM-UD DIN V. NURKHAN, 10 P R. 1884. 
(F . 76 P R. 1901 = 123 P.L.R. 1901; Appr., 
68 P.R. 1902 = 99 P.L.R. 1902.] 

(Hi) — Pre-emption — Mama KarbaM in 
Panipat — Special custom — Pre-^npti^ in 
favot^r of near collaterals. — In this suit for 
pre-emption in land situated in Mauza Karbans 
in the Panipat tabsil, the plaintifis’ claim was 
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based on their being more nearly related to the 
sellers than the purchasers. But it was lound 
that there was no evidence of a customary 
right of pre-emption in favour of near relations 
oyer others who were not so nearly related 
Deija V. Ram Nath, li P.R. 

iUb)— Punjab Laios Act (IV of 1872), s. 9— 
JLxchange of one land for another , whether a 
sou gwxng rise to pre-emption.- ku exchange 
of one plot land for another cannot be regarded 
as a sale, so as to give rise to a right of pre- 
emption under s. 9 of the Punjab Laws Act as 
amended by Act XII of 1879. The result of 
holding that a right of pre-emption arises under 
that Act in respect of an exchange would be. 
not to transfer the bargain to another person 
willing to pay the same price, but to expose 
each party to the exchange to the risk of being 

obliged to enter into a contract quite different 
from what he intended. Ude Ram v. Bakh- 
SHI, 12 P.R. 1884. [i?’., Ill P.R. 1885- R 

iftfto'f ' , 54 P.R.’ 

looy.j 

{UQ)— Punjab Laws Act (IV of 1873). s. 12 

cls.(c) and (d) — Claim for pre-emption^Plaintiff 
and vendee equally entitled—Absence of joirU 
Claim on part of all shareholders— Plainltff^s 
individual claim unsustainable — In this suit 
for pre-emption both the lower Courts held that 
as the plHintjff and the vendee had equal rights 
lu the putti in which the land sold was situate, 

®* 12, Act IV of 
1872, was entitled to purchase the land jointly 

with the vendee. It appeared that there was 
not joint claim on the part of the share holders. 
The rest of the share holders had stood aside and 
t^he present claim was brought by one share 
holder only asserting his individual right, no 
claim having been brought by the share-holders 
jointly. Held under thecircumstances, that the 

plaintiff’s claim did not fall under cl. (c) but 
under cl. (d), giving a separate right to each 
landowner toacceptan offerof sale, provided that 
no joint claim was made by the landowners. 
Consequently, the penultimate’paragraph of s. 12 
took efiect and, as the vendor had elected to 
sell to defendant, plaintifi was not entitled to 

claim. Bhag v. Muhammad Yar, 17 P. R. 
1884. (94 P.R. 1877, 54 P.R. 1982, R.) [R., 

69 P.R. 1898 ; D., Ill p. R. 1901 = 18 P.L.R. 
1002a J 

(147) Sale and gift— Pre-emption.— S&les 
and gifts do not stand on the same footing 
Because a man can gift away bis land to his 
daughter to the prejudice of collaterals, it does 
not lollow that he might dispose of it by sale. 

LaiiU V. Mussamuat Lal Bibi, 114 P.R. 
1884. 

Purchase by pre-emptor from purcha- 
ser— Right of inferior pre-emptor.— Where a 
pre-emptor purchases the subject of pre-emption 
from the purchaser of the same who bad 

owner, a pre-emp- 
tor with the inferior rights cannot en- 
force his right by suit against the said pre- 
emptor-purchaser on the ground that his 
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p^urchase was private. AMIRULLAH SHAH v, 
Tabe Hussein, 138 P.R. 1884. (i06 P R 

18-0. D). [R., <26 P R )90«. 124 PR 1^^07 

= 48 P.W.R. 1907 = 3 P.L.R. 1907. gf p R 
1909, 90 P.R. 1909; R*.. 73 P R. 1898.] 

(149) Right of mosque to claim pre-emption. 
“A mosque, hs an instrtulioo has proprietary 
rights which it exercises through its guardians 
and HS such it has a rigut to claim pre-emption 
on the ground of vicinage. SHANKAR Das v. 
SAID AHMAD. 153 P R. 1884. iR lO P R 

^^l^^~P^^^iarJatsof Kasurtnhsil- Mortgage. 

There is no right of prf-emption regarding 
mortgages among Bbular Jats of Kasur tahsil 
Singh v. Uttam Chand. 20 P R. 

looD» 

fl51)-iVea:f-door ne'-ghhour — Right to pre- 
empt— Sufficiency of ground- Onu^.- k next- 
door neighbour baa i* right of pre-emption and 
he who asserts the contrary and pleads a spe- 
cial custom, must prove it. SHEIKH SHAHB 
lAR V. Imam-UD DIN, 33 P.R. 1885. fCttod 

<152)-Coverf«rfi— A/ofifc qabza- Custom- 
Ek tuddi. —Where the plaintiff is a Maho- 
medan and vendor a Sikh, the plaintiff’s family 
having been converted from Hinduism several 
pnerations back, the families being thus wide- 
ly separated long ago, the plaintiff could not 
succeed as tbe“ek juddi ” of the vendor, a 
malik qabza is for purposes of pre-emption a 
landholder under Act IV of J872. Desu v. 

JOWALA, 13 P.R. 1885. (14 PR. 1882, cited 

and F.\ 66 P.R. 1882, R.) 

tl53l — Adjoining house owner — Right— Jalal- 
pur.-There is a custom in Jalalpur, in Guj- 
ranwala District, by which an adjoining house 
owner has a right superior to that of others 
whose bouses siard across the lane. Thakur 
DASv. DIWAN GRAND. 56 P.R. 1885 fR 
109 P.R. 1900.] ^ ' 

i*5i)—\YAjih-u\-niz— Prevision — Relations — 

Better right, — If there is a provision in the 
wajib-ul-ar 2 that where a land is dispo-ed of, 
it must be first offered to near relations, the 
latter will have a preferential right of pre-emp- 
tion. NAJaFALIv. Kutbu. 58 P R. 1885. 
[Cited, 17 P.R. 1905; Overruled, 74 P.R. 
1906] 

[1551— “ Shatkayan" — “ Yak judi^'-Pro- 
pmetor and non-proprietor,— la the absence of 
any custom a sharer in a village has a right of 
pre-emption as against a non-proprietor. “ Shar- 
kayan ” means sharers, proprietors in the vil- 
lage “ Y"»k judi ” means the same. DEVI DAS 
V. Mohkam Din, 69 P R. 1885. (40 P. R. 

1883, R.) 

(156) — Proprietor of Dharmasalah — Right to 
pre-empt by— Drafting of a deed of sale by pre- 
emptor — Ho inatvcr.— The proprietors of ft 
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dharmasalah arc not prevented from claimiug 
pre emption. The mere fact of a deed of sale 
being drafted by the pre-emptor, a professional 
petition- writer would not amount to waiver of 
his rights. SHAH BODHRAJ v. SUNDAR 
SINGH, 100 P.R. 1883. (153 P.R. 1884. 47 P R. 
1873, 52 P-R. 1880. 8 P.K. 1889, 112 P.R. 
1882. Citsd.) [fi.. 1 O.C. 254.] 

(I57i— S. 9, Punjab Laws Act— Exchange — 
Right to pre-empt. — In the absence of a custom 
to the contrary, exchange does not give rise to 
pre-emption under s. 9. Punjib Laws Act. 
Khairulla V. Mir Hamza, ill P.R. 1883. 
(157 P.R. 1883. Cited ; 12 P.R. 1884, F.) [R.. 
29 P.R. 1893.] 

(158) — Mohalla Dhilan, Peshawar— Custom 
of pre-emption— A resident of same village . — 
Under the custom among the residents of 
Mohalla Dhilan, Peshawar, a rcsiient of the 
Mohalla has a preferential right ol pre-emption 
over a purchaser residing in another district 
who is also a mortgagee of the house iu ques- 
tion. GOBIND Ram V. SAYAD AHMAD. 10 P.R. 

1886. il53 P.R. 1884, R.) [Cited. 29 P.R. 
1888; R.. 107 P.R. 1900, C8 P.R. 1906, 42 
P.R. 1903 = 89 P.L R. 1903. J 

(159) — Pre-emption extending to part only — 
Chiming right to whole - Objection, when to be 
taken. — Where a plaintifi entitled to pre-empt 
in respect of a part only of the property claims 
pre-emption in respect of the whole transaction 
the defendant should urge his objection at the 
earliest opportunity. Else, the plaintifi will 
bo allowed to succeed. WariaM v. Desu, 64 
P.R. 1886. (107 P.R. 1882, P.B.. R.) [Not F., 
89 P.H. 1905.] 

(160) — Sathan, Lahore— Mortgage- 
Pre-emption.— Costom of pre-emption in favour 
of mortgages docs not exist in Kueba Satban, 
Lahore. LAKHU MISSAR v. NARAIN DAS, 
72 P.R. 1886. 

(161) --Ouruda spur — Vicinage — RighL — Vici- 
nage is one of the chief grounds for pre-emption 
in Gurudaspur. Ralla RAM v KALLAN 
Khan, 108 P.R. 1886. (97 P.R. 1880, F.) 
[Cited, 83 P.R. 1888; R., 107 P.R. 1900, 109 
P.R. 1900, 68 P.R. 1906, 47 P.R. 1907 ] 

(162.— Vicinage— Custom — Puniput — Prefer- 
ence amongst neighbours — In Paniput a custom 
of pto-emption resting upon vicinage exists- 
Under this customs neighbour through whoso 
gateway or over whose land the land sold is 
approached has a preh rence to one the back of 
whose bouse adjoins the land sold the approach 
being from a different side. MUHAMMAD 
SaLAMAT-UL-LAH V. JALAL UD-DIN. 24 P.R. 

1887. (R.. 1 O.C. 254. 71 P.R. 1905 = 9 P.L R. 
1906, 68 P.R. 1906, 47 P.R. 1907. 107 P.R. 
1900; Not Appr., 17 P.R. 1903 ; Cited, 83 P.R. 
1886.] 

(163) — Oo-sharer — Relation — Preference . — 
A co-sharer in a well to which the land in dis- 
pute is attached has a superior right of pre- 
emption to an owner in the vendor’s village who 
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is bis relation. Kahan SINGH v. Bara 
SINGH. 30 P.R. 1887. (103 P.R. 1885. R.) [R., 
96 P.R. 1892. J 

(164) — Saitf 0 / “ katras ” in Naia Buzaar — 
Dtlhi — Custom,— A. claim for pre-emption ou 
the sale of a “ Kaira ” by rra-ion of ihe bouse 
being coniigunus in front to part of tbe k »tra 
sold will fan if a local custom attaching h right 
of pre-emption to sales of "Katras" is not 
proveJ. NaNNI Mal v. SHEO NatH. 64 P.R. 

1887. [Diis . 42 P.R. 1903 = 89 P.L.R. 1903 ; 
R-, 111 P.R. 1906, 120 P.R. 1906, 48 P.R. 

1888. 17 P.R. 1895. 68 P.R. 1890. 116 P.H. 
1908. IGPR. 1902 = 15 P.L.R. 1902; Expl., 
lOS P.K. 1895; Cited, 29 P.R. 1838.] 

(165) — Jullunahur — Relationship-- Neighbour- 

hood— Reference. — Even a near coll.iteral as 
such has no preferential or even equal right of 
pre-emption to that of a neighbour. Sarbo- 
LAND KHAN v. ISMAlL. 53 P.R. 1888. (12 

P.R. 1883, 33 P.R. 1885, R.) 

(166) — Two suits for pre-emption- Vendee's 

status decided in one — His status in the later 
sale. — Where two suits for pro-emptioo by 
different persons were brought in respect in two 
sales to a person and both were tried together, 
in one suit tbe defendant was not able to 
maintain the status claimed by him ; be was 
not allowed to show in tbe other suit ihat bis 
status was at least equal (o that of the claimant 
as tbe decision in tbo first suit bad gone to the 
loot of bis status aud the plaintiff whs allowed 
to take advantage of the benefit of that deci- 
sion. Zahar Khan v. Mustajab Khan, 
55 P.R. 1899. (R., 141 P.R. 1907 = 57 P.L.R. 
1908 = 93 P.W.R. 1907, 93 P.L.R. 1902, 

P.B ] 

(167) — Mortgage — Allegation that it is sale — 
Evidence — Proof. — A mortgage was made by 
1st defendant in favour of defendants 2 and 3. 
Tbe plaintiff brought a suit for pre-emption on 
the allegation that the transaction was real- 
ly a sale aud the mortgage was drawn to con- 
ceal the real nature of the transaction and to 
defeat bis rights of pre-emption. It was 
admitted that pre-emption did not aitach to 
mortgages. Held, when tbe terms of tbe docu- 
ment do not satisfy its being treated as a sale, 
tbe plaintiff can only succeed by showing that 
prior to the mortgage, a sale bad already been 
made and on tbo daic of mortgage the mortga- 
gor had no right to deal with tbe property at 
all. CHOWDHRI ASA NAND v. MaMUN. 64 
P.R. 1888. 

(168) — Mooltan— Preference between front and 
back neighbours, — There is no custom giving 
tbe owner of tbo bouse in front a preference 
over tbe owner of the house at the back. As 
between two rival claimants, one claiming 
superior right must show that be is so entitled 
by custom ; in tbe absence of any such proof 
the claims would be regarded as equal, even 
though there may be considerations of equity 
and convenience in the one case more than in 
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the other. The procedure to be adopted in 
ca?e of rival claimants explained. Chowdhri 
Khem Singh v. Mussammat Taj Bibi 
83 P.R. 1888. (64 P.R. 1888, 97 P R. 1880. 102 
P.R. 1881. 33 P.R. 1885. 108 P.R. 1886. 24 
P.R. 1887. R.) [Appr. F.. 109 P.R. 1900- 
R.. 26 P.R. 1907, 42 P.R. 1906. 47 P.R. 1907 
68 P.R. 1906. 85 P.R. 1905 = 151 P.L.R 1905* 
88 P.R 1908. 107 P.R. 1900; F.. 20 P.r! 
1908, 67 P.R. 1906; Cited, 8 P.R. 1904 17 P 
R. 1903, 43 P.R. 1903 = 92 P.L R. 1903,’ 44 p’ 
R. 1903 = 75 P.L.R. 1903, 192 P.R. 1888* 
Disc., 88 P.R. 1905 = 179 P.L.R. 1905 ] 

(169) — RigAt 0/ a purchaser of a small site in 

thed,hQ.di-- Meaning of “ land holder ” or “ land- 
owner in s. 12, Punjab Laws Act . — A servant 
with a right ot occupancy does not by the 
purchase of a small site in the abadt become 
one of the village proprietors or a landholder 
withm the meaning of s. 12. Punjab Laws Act, 
so as to claim pro-emption. Under s. 12. tbo-«e 
entitled to pre-emption are those proprietors, 
generally tribesmen forming the proprietary 
body or khewatdar, men entered in the revenue 
records as assessed with a quota of the revenue 
and jointly and severally responsible to Govern- 
ment for the whole. PhallUv. Mukarrab 
153 P.R. 1888. [F., 96 P.R. 1898.] 

(170) — Ludhiana — Vicinage^Owner of the 
house adjoining at the back and one having a 
common lane with vendor —Preference . — There 
is no custom in Ludhiana by which an owner 
of a house opening into a lane, the private pro- 
perty of himself and the vendor, access to which 
place had been granted by the vendor to the 
vendee through his own house has a preferen- 
tial claim to a person whose house adjoined the 
house sold at the back only. MuhammAD 
azim Khan v. Nabir, 192 P.R. 1888. (83 P. 

R. 1888, R.) [li., 23 P.R. 1906 ; Cited, 17 P. 

R. 1903.] 


(17 U — Contact betiveen to houses at the back 
— Owning house in the street - Preference . — 
There is no custom hy which an owner of 
house in another street, wbese contact with the 
house sold arose from their being bick to back 
can be said to have a preferential claim to the 
vendee owning a bouse in the same street. 
Jhandu V. Umar Din, 17 P.R. 1889. [R., 12 
P.R. 1904 ; D., 43 P R. 1903 = 92 P.L.R, 1903.] 

(172) — Mouza Jamramwala — Village . — 
Where both the vendee and the plaintiff are 
proprietors in Mama Jamramwala in Mooltan. 
the plaintiff cannot be said to have a right of 
pre emption because be owns lands adjoining 
the land sold unless and until a cu-tom to that 
effect is proved to exist. SWAN Mae v. Wasu 
Ram, 45 P. R. 1889. [F., 77 P.R. 1906.] 

(173) -— Oohana — Relationship and 
living m the same time, no grounds for prt‘ 
emption.— The fact that the plaintiff is a 
relative of the vendee or has a house in the 
same street or lane is no ground for claiming 
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pre-emption. RUR SiNGH v. TansUKH RAI. 
82 P R. 1889. [D.. 104 P.R, 1900; Cited, 43 
P.R. 1903 = 92 P.L.R. 1903, 44 P.R. 1903 = 
75 P.L.R. 1903.] 

(174) — Owning land in shamilat and owning 
land in the same. tnraf. — In cases of pre-emption 
' a person owning land in the same taraf in 
which the land sold was situated will be pre- 
ferred to one who owns laud in shamilat. 
Bhagat Hibanand V. Lal Khan, 169 P.R. 
1889, 

(l^S) — House adjoining at the back but 
opening into another mohalla — Baiala— Vicin- 
age custom of pre-emption. — The custom of 
pre-emption by vicinages exists in Batala and 
an owner of a house adjoining the household 
at the back can claim pre-emption though it 
opened into a different mohalla. KarAM 
Ilahi v. ALI Bakhsh, 199 p.r. 1889. [cited, 
43 P.R. 1903 = 92 P.L.R. 1903.] 

(176) — Mortgage— Allegation that it is sale — 
Right to prove — Claim for pre-emption. — Where 
a document purports to be a deed of gift or 
mortgage it is open to a person claiming pre- 
emption to prove that the transaction was in 
reality a sale and that the document was execu- 
ted in order to conceal the real nature of the 
transaction and to defraud his rights of pre emp- 
tion. Tarachand V. BALDEO, 117 P.R. 1890. 
[R.. 78 P.R. 1904.J 

(177) — Pre-emption — P.L, Act — Transferable 
right — Occupancy right — Perpetual lease — 
Transferable " defined. — According to e. 10, 

P. Laws Act. the right of pre-emption will be 
presumed to exist in all village communities 
and to extend to all transferable rights of oc- 
cupancy affecting such lands. This right ap- 
plies to sales by occupancy tenants as well as 
to iransactions under which proprietors create 
a right of occupancy in another for a coD!:‘ider- 
atiou. A right of occupancy may be transfer- 
able either under a power to transfer given by 
the Tenancy Aui tit under agreement between 
landlord and tenant, Sernble: — A perpetual 
lease does not give rise to a right of pre- 
emption merely on the ground that it amounts 
to a sale. NiHAL CHAND v. Rai SINGH, 43 
P.R. 1892. [R., 8 O.C. 121 ; CiUd., 136 P R. 

1907 ] 

1178)— Bhainazdiki — Collateral’s widow — 
Wajib-ul-arz— Property once forming a portion 
of joint property. — The widow of a deceased 
collateral does not come under the heading 
*‘bhai na-diki” who under the terms of the 
wajib-ul-arz are entitled to preemption. The 
circumstance that the property in question was 
a portion of what once formed a joint estate 
will not infer any prior right of pre-emption. 

Bodi and KALU V. Mussammat Mahtab. 

131 P.R. 1892. [R., 32 P.R. 1902= 30 

P.L.R. 1902, 44 P.R. 1900, 129 P.R. 1906.] 

(179) — Relaiitmship, no ground for claiming 
pre-emption. — Relationship to the vendor is no 
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ground for claiming a superior right of pre- 
emption in ^lauza Bhopa Rai in Ludhiana 
District. Gajjan v. BHOPA. 27 P.R. 1893. 
[Cited if; P., 74 P.R. 190G ; R.. 44 P.R. 1907.] 

(180* — ■' Thullas” — Suftdtnisions of the vil- 
lage — 5. 12 (c) (£ (li) of Punjab Laws Act. — A 
person owning land in the same thulla in 
which the land sold was situate has a superior 
right of pre-emption to one not owning land in 
the same thulla but owning laud in another 
thulla of the same patti, as thullas ” are sub- 
divisions within the meaning of s. 12, el. (c) & 
fd) of Punjab Laws Act. UttaM v Buta, 
69 P R. 1893. (10 P.R. 1884. 44 P.R. 1892, 
i?.) [Cited, 3 P.R- 1903 = 39 P.L.R. 1903.] 

(ISl) — Non-proprietor — Right by vicinage — 
Onus. — Where a non-proprietary resident 
claims pre-emption of a hiuse in the abadi on 
the ground of vicinage, be must prove affirma- 
tively that he is so entitled by custom. Fakir 
Chand V. Sangat Singh, 85 P.R. 1893. 

(182) — Land owners in patti and tn thulla 
— 6'n6-dinisions of a village. — Where a patti of a 
village is sub-divided into thullis, a thulla 
may be a sub-division of the villigc within the 
meaning of g. 12 (d) of Punjab Laws Act. 
SUDDAv. Majja Singh. 78 P.R. 1894. 

of property, nothing to do with 
right of pre-emption -^Change of tawda into 
Katra or Serai — No plea. — The mere largeness 
in size of property in dispute or the smallness 
of the property owned by the plaintiff is not 
of itself a ground for refusing the right of pre- 
emption. In a suit for pre-emption, the plea 
that the property though originally tawda 
having a right of pre-emption attached to it 
has now been changed into Katra or Serai to 
which the right did not attach cannot prevail 
unless it is proved that there has been struo- 
tural alteration to change it to a Katra and 
prolonged unmistakeablo user cf it as such. 
Mussaumat NUR Jahan V, AZIZ-UD-DIN, 
108 P R. 1893. [i?., 2 P.R. 1903 = 63 P.L R. 
1903, 32 P.R 1909, 120 P.R. 1906, 21 P.R. 
1907, 96 P.R. 1910, 111 P.R. 1906.] 

(184) — Construction of deed — Onus — Duty of 
Court. — Where a ptaintifi sues for pre-emption 
on the ground that the transaction though a 
mortgage in form was in reality a sale, the 
Court must decide its real nature with all the 
-available materials, and the onus of proving 
its real nature lies upon the plaiotifi who must 
prove beyond any reasonable doubt that the 
transaction was intended to bo other than 
what it purports to be. The circumstance 
that the conditions of the mortgage are so oner- 
ous as to exclude any possibility of redemption 
does not raise any presumption in plaintifi’s 
favour. JAODISH v. Man SINGH. lOO P.R. 
1898. [R.. 78 P.R. 1904. 19 P.R. 1906 = 78 P. 
li.R. 1906; D., 146 P.R. 1906.] 

(185) — Jaddi'* -Proof by plain- 
4ip3^Relationship.—UDdet the provisions of 
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wajib-ul-arz of a village, " Sbikmiwa jaddi ” 
Were entitled to pro emption. The onus in 
such a case lies upon the plaiutiff-i to show 
that they were shikmi shariks as well as jaddis 
of the vendor. Persons related to the vendor 
and descended from a common ancestor, the 
laud being ancestral, have a preferential right 
of pre-emption to other land ownrrs in the 
village bnt not related to him. MOULVI ILAHI 
BAKSH V. Kaki, 87 P R. 1895. [R . 12 P R. 
1908 ; F., 89 P.R. 1905, 44 P.R. 1900.] 

(186) — Purchase by persons with equal and 
inferior rights of pre-emption— Suit by pre- 
emptor.— Where certain vendees with rights of 
pre emption equal to the plaintiff’s right joined 
with themselves certain others having inferior 
rights in purcUasiog an undivided share of a 
village, held that the Punjab Laws Act 1872, 
recognises no equal or superior rights in a pre- 
emptor joining with a stranger m a joint sale, 
the plaintiff’s right was superior to tbat of the 
vendees collectively. A sale of an undivided 
share in which the only specihcation is as re- 
gards the proportions iu which the general 
vendees should be regarded as joint owners is 
bad in its entirety. MURAD v. MINE KHAN, 

94 P.R. 1895. [R.. 7 O C. 22, 6 P.R, 1909 = 

7 P.W.R. 1909 48 P.R. 1907, 100 P.R. 

1900.] 

(187) — Persons entitled to enforce a pre- 
emption — Widow — Reversioners^ Motive im- 
material. — The person who can exercise the 
rights of pre emption is the holder of the land 
for the time being even if that person be a 
widow with a life-interest. The motives which 
may actuate a plaintiH to claim pre-emption 
aro immaterial. AHSANULLA v. JOWAHIR LaL, 
87 P.R. 1896. [Cited, 10 P.R. 1902 = 172 P. 
L.R. 1901.] 

(188) — S. 12, Punjab Laws Act, 1872 — Object 
of ’* Village Community” in s. 10. — Moaning of 
8. 12 of Punjab Laws Act applies to the whole 
village as well as to parts of them. Its object 
is to declare the precedence of pro-emptors in- 
ter se and not iu any way to restrict their right 
to the pre-emption of the sales of parts of, and 
shares in, villages. The word " village commu- 
nity” in 8. 10 not only includes members of 
the proprietary body but also those dwelling 
within the village limits and whose rights and 
duties are as olearly defined as those of the 
proprietors. In such a community, the right 
of pre-emption can be exercised by all the 
members referred to in s. 12 of Punjab Laws 
Act. HiRA Lad V. KHUDA BAKHSH, 27 P.R. 
1897. [«., 21 P.R. 1906.] 

(189) — Notice of proposal to sell to pre-emptor 
— Right of pre-empior— Effect of notice.— hn 
owner of land gave notice to the pro-emptor of 
his intention to sell at a certain price. The 
pre-emptor refused to accept it at that price 
but tendered a price which he considered to be 
the market value. On this tender being rejected 
by the owner he brought a suit to enforce a sale 
at the value tendered by him. Held, no suit 
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would lie. as there was no complete sale but 
merely a propf)eal liable to be revoked by the 
proposer at any time before acceptance. The 
( ffecc of a notice of an owner’s intention to sell 
Is 10 rtduce tbe period of limitation or to ex- 
tinguish the pre-emptor’s right if he refuses to 
buy at tbe stated price fixed in good faith but 
not to deprive himself of his right to realise 
for h»s property any price which the vendee is 
prepared in good faith to pav. DewaN CHAND 

V. Ghulau Hussain. 30 P. R. i897. 

{190} - Rinds of vicinnge— Burden of proof. ^ 

Though vicinage confers a right of pre-emption 

there are different kinds of vicinage, one being 

superior to the other. A plaintiff who asserts 

that he has a superior vicinage, must prove 

his claim or allegation and tbe burden will in 

no way be shifted becaui-e the plaintiff denies 

the defendant’s claim while the defendant 

admits the phintifl’s right but deni-s his 

superior right. Kawah MUHAMiJAD Mumtaz 

ALI V. Khan ALI. 36 P. R. 1897. [R. 47 p R 

1^907 67 P.R. luOG; CVed. 43 P. R. ’l903 = 92 

p R ^ ^ 1903 = 75 P.L.R. 1903. 17 

P.R. 1903; D., J09 P. R. igoo.] 

(191) --5rtini and Jaf proprietors— Sub-divi- 
sions—* 6’. 12, P. L. Act . — Saini andJat proprie- 
tors do not represent two diatinct pattis or 
recognised sub-divisions within the meaning of 
s. 12, Punjab Laws Act. clauses (6) (c) & (d) of 
St 12 in Punjab Laws Act, explained- BIJA v. 

Bishen Singh, 45 P. R. i897. 

(192) — Sa/e of adoa rights to ala proprietor 

tafugdar— Claim of adna proprietor of another 
patt%. In cases of pre emption for adna right 
ID the patti.an adoa proprietor of another patti 
will be preferred to a taluqdar whose sole in- 
terest in the village is tbe percentage on the 
income fixed as his due in the Settlement re- 
cord. Seth Lakshmi Chand v. Nawab 
Hafiz Muhammad, 72 P.R. 1897. [D., 40 

P.R. 1904.] 

Agreement to sell— -Pre-emption— S . 51, 

-P' j 882. — A claim for pre-emption 

will not lie where there is only a contract to 
sell and not a sale. Under s. 51 of the Trans- 
fer of Property Act. 1882. a contract for sale of 
immoveable property does not of itself create 
any interest in or charge upon ^uch property. 

Shanker Das v. Kailash Chander. 65 P 
R. 1898- 

(194) — Sale to two co sharers and a stranger 
— Subsequent acquisUion of stranger's right by 
a third — for pre-emption by a fourth — 
Where two co-sharers and a stranger jointly 
purchased a property and the stranger’s share 
was subsequently acquired by a third co-sharer 
a fourth co-sharer cannot succeed in a suit for 
pre-emption cn the ground that at one stage a 
stranger bad a share in the bargain and there- 
fore the right of the three persons was vitiated. 

Mughal v. jalal, 69 P.R. i898. [R., 12 o. 
?-229. 94 P.R. 1904 = 103 P.L.R. 1904 ; D., 
m P.R. 1901 = 18 P.L.R. 1902; ReL on, 91 P. 
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(195) Parties with equal rights — One of 
them purchasing from the vendee— Whether 
liable to be dtftated by the ether with equal 
rtghts. Where one of two persons having equa 
rights of pre-emption mar ages 10 purchase tbe 
property from the vendte himself, and thus 
asserts his pre eruptive title, bis bargain will be 
secured to him as against any one not having a 
superior right of pre-emption. MahtaB-UD- 
piN V. Karam Ilahi. 73 P.R. 1898. [R.. 5 

N.L.R 136. 12 o.o. 229. 26 P.R 1903. 90 P. 
R- 1909, 91 P.R, 1909. 124 P.R. 1907 = 48 P.W. 
R. 1907 = 3 P.L R. 1907; D., 43 P.R 1903 = 
92 P.L.R. 1903.] 

(l96}~Mnrtgage~ A negation that it ts a sale 
— 5s. 92, 99. Indian Evidence Act, 1872.— In a 
case of pre-emption in which it is alleged that 
an alleged mortgage was reaMy a sale, ss. 92 
and 99 do not in any way prohibit the right of 
a third party to show that the contract in wri- 
ting IS not a real contract between them. It is 
not necessary in such cases that the deed should 
contain onerous conditions as the parties will 
be Cartful to conceal tbe real nature of tbe 
transaction, and as such conditions may betray 
their secret understanding, P.IRMANAND v. 
AIRAPat Ram, 20 P.R. 1899. [R., 19 P.R. 1905 
= 78 P.L.R 1905; Rel.on, 145 P.R. 1906; Diss , 

78 P.R. 1904. j 

{\91)—'*Quesiion of law"— Question of custom 
raised in appeal— Construction of document.— 
Where a deed on the face of it purports to be a 
mortgage and it is alleged that the transaction 
is really a sale the question that arises is not 
one of construction of the deed but an infe/ence 
to be drawn from the deed and 01 her materials 
as regards the intention of tbe parties tn the 
transfer and this is a question of fact and not 
of law. A plea that a customary right of pre- 
emption attached lomortgages cannot be raised 
for tbe first time in appeal when it is opposed 
to the allegations in the plaint and the plead- 
ings »n tbe lower Court. Budha MaL v 
GULAB, 36 P.R. 1899. 


{19S)—Pre emption—Suit by a female holding 
landgiven to her by her father bywnyofgijt — Shi- 
kmi sharik. — In this case the plaintiff wasa mar- 
ried woman of tbe A rain c*steof Lahore District, 
bolding land granted to her by her father by 
way of gift, against the vendor who was her 
re-il brother. Held that her claim could not 
be enforced; a married woman bolding land in 
virtue of a gift cannot exercise the rights of an 
ordinary full proprietor, so as to claim a right 
of pre-emption on tbe ground of being shxkmi 
shikan and yak judde. Mussamm.AT BegaM v. 
Kadir Bakhsh. 13 P.Ii.R. 1900. Notes of 
judgments. 

(199j — Co-sharer in a well — Preferential 
right— Major portion of land divided- The 
remainder whether joint property.^ The mere 
fact that the plaintiff is a co-sbarer in the well 
from which land in dispute is irrigated, 'is no 
ground for his claiming any superior right of 
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pre-eraption. Where land is divided as far as 
possible the remaining joint portion is a mere 
appendige or adjonct not coming under the 
meaning of “ j)inc immoveable property” 
within the meaning of s. 1*2. Punjib Livvs Act. 
SHAHU V. HaKU. 44 P.R 1900. 187 P.R. 

1895. 131 P.R. 1893. E.) [F., 89 P.R. 1905.] 

(200) — Son tohulher a co-sharer — Purchase 
bu two brothers, o>u only having a right — S. 12. 
Punjab Laws ict, 1872. — A son as such is not a 
CO sharer of his father within the meaning of 
8. 12, Panj lb Laws Act, 1872. One brothpr j ■)iu- 
ing with himself in a purchisc another bri^her 
having no ri^ht of pre-emption places himself 
in no better p-isitiou than the other. RUKAN 
DIN v. ILAM Dim, 100 PR. 1900. (82 P.R. 

1890, 10 P.R. 1884, 91 P R. 1895. F.) ICiled, 
133 P.R. 1907=84 P.W R- 1907 = 88 P.L.R. 
1908.] 

{201) ^Sameness of caste and neighbourhood 
•^Degree of necessity for v'^oof in cas*>s of pre- 
emption. — In mohalla Bhajran in Nako'ar, 
there is no custom of pre^emotion based on 
sameness of caste or vicinity. Ho who sots up 
sucQ custom must prove it The right of pre- 
emption being a right of special kind having a 
lendeiicv to transfer free di^^pcsition of pro- 
perty, inuRt be clearly and unequivocally 
proved to exist before it cau bj enforced though 
consideration-i of equity, convenience, priva'^y, 
exclusion of strangers may under the princip>'' 
of ore-empDion. MELA RAM v. PuEMA, 109 
P R. 1900. 183 P R 1888, 100 P R 1892. 17 

P.R. 1895, 70 P.R. 189J.56 P.R. 1885, 108 P.R. 
1880, 17 P.R. 1889, R.; 68 P.R. 1890, 36 P.R 
1897. D.) [R., 71 P.R. 1905 = 129 P.L.R. 1905. 
68 P.R- 1906. 47 P.R. 1907 ; F., 47 P.R. 1907 ; 
Cited. 17 P.R. 1903, 43 P.R 1903 = 92 P.L.R. 
1903 ] 

(202) — Pre-emption —Suit by a fetnale holding 
land given to her by Jier father by way of gift — 
Shikmi Sarik. — In this cise the plaintiff was a 
marrie 1 woman of the Amin caste of Lahore Dis- 
trict, holding land granted to her by her father 
by way of g>R, against the vendor wh-' was her 
real brother. Held, that her claim ould not 
be enforced ; a married woman holding land in 
virtue of a gift cannot exercise the rights of an 
ordinary full proprietor, sj as to claim a r ght 
of pre-emption on the ground of being shikmi 
Sharik a.ud yak judde, MUSS4MMAT BEOAM 

v. KadirBakhsh. P.L.R. 1900, p. 184. 

(203i^Pre-emption—Sale for a special object 
— Bona fide transaction —Where land was 
6ona fide sold for the purpose of erecting a 
dharamsala and the sale deed recited that the 
Bale shall bu set aside in case the purpose for 
which the land was sold, t.e., the erection of a 
dharamsala, was not carried out Held, that the 
pre-emptor could not be allowed a decree for 
pre-emption. The Court observed '* We are by 
no means prepared to say that if a vendee, 
especially anxious to secure certain property 
says your price is so much, but in order to 
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obviate pre-emptive claim I am prepared bona 
fide to add a certain sum, and pay it bona fide 
as the price of any preference so that pre- 
emptive claims may bo rendered less likely and 
actually does so, a pre-emptor would be en- 
titled to oust the vendee for anv less sum than 
that actually paid,” and further “The right 
of pre-emption is one to le interpreted siricilv. 
It is not one which give-* a pre-emptor a right 
to force a trinsfer from a vendor on terms 
which are quite unacceptable to the vendor, 
and. in general, a pre emptor must abide by the 
terms which have been bona fide offered to, 
and accepted by. the vendee who he wishes to 

ouit. Baldeo Das v. Piarb L\l. 27 P.L.R. 
1901=24 P.R. 190J.' [R., 109 P.R. 1901, 

141 P.R. 1907=57 P.T..R. 1908=93 P.W.R. 
1907 : Not Appr., 33 P.R. 1910.] 


(204) — Pre-emption — Punjab Laws Act. 1872, 
s. 12— Pun;a6 Tenancy Act, 1887, 53, 

and 111 — Sale of occupancy lights. — When 
the seller of occupancy rights is an old tenant 
who has full power of alienation under the 
wajib-ul-arz the operation of s. 53 of the Pun- 
jab Teniocv Act is excluded by s. Ill, tbe entry 
in the iv ijxb-ularz being tantamount loan 
agreement under s, 112. The last clause of 
s. 12 of the Punjab Laws Act only applies when 
s .53 of the Tenancy Act is applicable, the 
first part being intondel to save the rights of 
the landlord under tbe Utter section. The 
rights of the two other classes only arise where 
the landlord refuses or neglects to exercise that 
right and on no other contingency. When the 
Umllord cannot exercise the right, the rights 
of tbe other under the last ctau.^e of s. 12 of 
tbe Punjab Law Act do not come into existence 
or in otlier words, tbe whole clause is inopera- 
tive. Tbo parties then are relegated to tbe 
position under the first pirt of s. 12, and pos- 
sess rights of pre-emption in the order provided 
therein. SUNDAR MaL v. SAWAN SINGH, 
146 P.L.R. 1901 = 87 P.R. 1901. 


(205) — Pre-emption — Transfer of property in 
Hph of dower, — 'L'here is no right of pre-emption 
in respect of an ostensible sale of property by 
a bu-band to his wife in Hon of dower when 
the value of the property far exceeds the 
amount of dower the transaction being to a 
great extent a gift of tbe property t*an&ferred. 

MiB Zaman Khan v. Mussammat Ghulam 
FATIMA, 143 P L.R. 1901 = 88 P.R. 1901. (6 

A. 65. Disl.) [R., ‘23 P.R. 1906 ; F., 86 P R. 
1902; Cited, 86 P.R. 1902 ] 

(206) — Pre-emption — Suit by the sister of the 
vendor— Shikmi Sbarikban and yak-jaddi — 
Ataioe of the Lahore District. — Held, that a 
married Arain woman, who has merely received 
a portion of her father’s land as a gift, and not 
by snccossion, cannot be held to have a pre- 
ferential right of pre-emption over another 
^ rain proprietor in the village, on tbe ground 
that she comes within tbo term yak-jaddi 
shikmi sharikhan as regards her brother’s 
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property which that brother holds in right of 
succession. MUSSAMMAT BegaM v. QadIR 
Bakhsh, 39 P.R. 1902. 

<207) — Pre-emption — Right of re-purchase — 
Right of substitution. — The right of pre-emption 
is not a right of re-purchase, either from the 
vendor or from the vendee, involving any new 
contract of sale : But it is simply a right of 
substitution entitling the pre-emptor, by 
reason of a legal incident to which the sale 
itself was subject to stand in the shoes of the 
vendee in respect of all the rights and obliga- 
tions arising from the sale under which he has 
derived his title. HAKAM SiNGH v. INDAR, 
49 P.L.R. 1902 = 46 P.R. 1902. [R., 25 P.R. 

1908. 141 P.R. 1907 = 57 P.L R. 1908 = 93 
P.W.R 1907, 106 P.R. 1907; Cited, 76 P.R. 
1002 = 113 P.L.R. 1902.] 

{20S)— Custom— Pre emption-Thooia, Norsan, 
Panna Jaunpal, in Bhiwani, District Hissar, 
Punjab Laws Act, 1872, s. 11. — Found, that 
the custom of pre emption was not proved to 
exist in Thoola Norsan, Panna Jaunpal in the 
town of Bhiwani. SIDHA v. PIRBHU Lal, 71 
P.R. 1902. (16 P R. 1902, R.) 

(209) — Pre-emption — ^ssi^nmenf of immove- 
able property by husband to wife in lieu of 
dower — Sale. — Held, that a transfer of 
immoveable property by a husband to his wife 
in consideration of her dower must be regarded 
as a gift by tbe husband to the wife and not a 
sale subject to pre-emption, Ghulam RAZA 
V. SardaR khan, 86 P R. 1902 (88 P.R. 

1901, F.) 

(210j — Custom — Right to vicinage. — Case in 
which it was found that a right to pre- 
emption based on vicinage in Mohulla 
Mohilyant a sub-division of the city of Lahore, 
was not est tblish^d. GOKAL CHAND v. 
MOHAN Lal, 6 P.R. 1905 = 19 P.L.R. 1905. 
(189 P.R. 1882. 42 P.R. 1891. 3 P.R. 

1893, 17 P.R. 1895. 83 P.R. 1901, 42 

P.R. 1903, 44 P.R. 1903, 52 P.R. 1903. 
R.) [D., 6 P.R. 1907 ; R , 1.38 P.R. 1907.] 

(211)— Sale by an agriculturist to an agricul- 
turist — Right of pre-emption possessed by a co- 
sharer in the village but non-agriculturist — 
Effect of Punjab Alienation of Land Act on 
such right. — The plwintifis were co-sharers in a 
land sold by tbe 1st defendant to the 2Dd 
defendant, who was not a proprietor in the 
village in which the land was situated. Plain- 
tiffs based their claim on tbe fact that the 2nd 
defendant was not a proprietor in tbe village. 
The defendants contended that they belonged to 
one of the agricultural tribes notified under the 
Punjab Alienation of Land Act and that, the 
plaintiffs not having belonged to any such tribe 
and not being agriculturists, were not compet- 
ent to buy the property under the Act, though 
they were land-owners in tbe village. Held, 
reading together s. 3 (1), sub-s. 2 of the same 
section and s. 14 of the Punjab Alienation of 
Land Act, it was not competent for the 1st 


Pre-emption — continued. 

6. — Right to pre empt—confinwed. 

* 

defendant who belonged to an agricultural tribe^ 
to sell her land to the plaintiffs, non-agricul- 
turists, without tbe Deputy Commissioner’s 
sanction. If defendant could not sell, tbe 
result is tbe plaintiffs could not buy without 
such sanction not by virtue of any prohibition 
being imposed against their buying, but because 
of tbe sale to them being declared infructuous 
9s a sale. Tbe obligation to sell to tbe plain- 
tiffs. which was imposed by tbe pre-emption 
law having been abrogated by tbe Alienation of 
Land Act, which prohibits such sale except on 
certain conditions which were not fulfilled in 
this case, tbe plaintiffs could not maintain the 

suit. Parma nandv. Ghulam Fatima, 15 
P.R. 1905 = 23 P.L.R. 1905. [F., 7 P.R. 

1910.] 

(212)— Cusfom — Sale of occupancy ond 
mukararidari rights — Right of co sharer to pre- 
empt — Punjab Laws Act, s. 12. — Suit for pre- 
emption. Plaintiff was tbe brother and co- 
sharer of the vendor. The sale was of lands in 
two villages, P and D. The purchasers were 
recorded proprietors in village P. but not in 
village D. The price was fixed at a lump sum 
without distinction as to tbe amount charged 
on tbe land in each village separately. A part 
only of tbe holding in village P was held by 
the vendor and the plaintiff in occupancy right. 
In the remainder in that village and also in 
tbe village D, tbe status of the vendor and the 
plaintiff was that of mukararidars, a special 
tenure of tbe District of Rawalpindi. Heldt 
as regards village P. that tbe sale having been 
made to tbe proprietors of the bolding, who 
have a statutory right of purchase under 
chapter V of the Tenancy Act, cannot be 
contested in respect of tbe occupancy land 
by a co-sharer in tbe tenancy ; while 
for the mukararidari portion, according to 
the custom proved in tbe case, tbe landlord 
has tbe first right of pre emption. Plaintiff, 
tberelore, failed as regards village P. Held, as 
regards village D, that plaintiff, having rights 
superior to that of an occupancy tenant cannot, 
as a co-sharer with ibe vender, be placed in a 
worse position than he would be under cl. {f)ot 
s. 12 of the Punjab Laws Act read with last 
clause of that section and must be given a 
preferential right over outside vendees, who 
have no immedate connection with the holding. 
Plaintiff’s claim was dismissed as far as it 
concerned village P and allowed as far as it 
concerned village D. GOUHRA v. HAR BHA.T, 

16 P. R. 1905 = 41 P.L.R. 1903. (10 P.R. 
1896, Rev.. R.) 

(213) — Riwaj-i-am of Tuman Khosa — Right 
of pre-emption among collattrals — The nearer 
exclude the more remote. — The Riwaj-i-am of 
Tuman Khosa, where tbe land in dispute is 
situated, provided that the right of pre-emption 
first accrued to collaterals, then to sub-co- 
sbarers, <fec. In this case, the vendor, the 
vendee and the pre-emptors were all Hindus. 

It was contended for the defence that the 
Riwaj-i-am was not applicable to Hindas and 
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that it was intended to apply only to Mabo- and that plaintiff was and the vendee was not a 


medans. No custom excluding, from the 
provisions of tho Riwaji-ani, lands held by 
Hindus having been established, the contention 
was overruled. Plaintiffs were one degree 
more nearly related to the vender than the 
vendee. Held, that, where collaterals have 
prior right of pre-emption, the nearer exclude 
the more remote. KHOTA v. ALU, 17 P.R. 
1908 = 43 P.L.R. 1905. (58 P.R. 1885. 28 P. 

R. 1899, F.) [Overruled, 74 P.R. 1906.] 

(2145 — Sale of shops in Darshani Darwozar 
in Amritsar. — Case in which it was held that a 
mortgage, which was alleged to be a sale in 
reality, was not proved. It was also held, in 
this case, that a custom as to prc'cmption in 
respect of sale of shops on tho ground of vicin- 
age was not established, whether tho subject 
of dispute in the case be held to be situated 
in Oaru-ka paza or Bazartnai-seioan or whe- 
ther Darshani Danoaza be held to be a separ- 
ate sub-divisioii of Amritsar for purposes of 
s. 11 of the Punjab Laws Act, BlSHRN SINGH 
v. MuSSAMMAT PARC, 19 P.R. 1905 = 78 P.L. 
R. 1905. 

(215) — Cusfom — Sapnds of Dal Sayadayi, 

Rawalpindi District — Relations of vendor — 
Prior right to pre-empt, — Among the Saydas of 
Mauza 6al Sayadan in the Rawalpindi District, 
the first cousins of the vendor have, by custom, 
a right of pre-emption superior to that of a 
Khatier proprietor in the village. KARAM 
Shah v. Tara Shaw, 87 P R. 1905 = 43 P. 
L. R. 1906. (35 P. R. 1905, R.) [R.. 44 P. 

R. 1907.] 

(216) — Sale together of several properties— 
Right of pre-emption as to some only — Pre- 
emptor's right as to the others. — .A pro-emptor 
cannot claim to acquire properties in respect 
of which he has no preferential right on the 
ground that they ate included in the same 
bargain with lands as to which his right of 
pre-emption is undeniable. Of the properties 
comprised in the sale, ho can only claim to 
acquire those over which ho possospes the pre- 
omptor’s preferential right of purchase. RAM 

Rakha Mal v. DEVI Das. 89 P. R. 1903. 
(87 P. R. 1896. 44 P. R. 1900, F.) 

(217) — Sale by occupancy tenant of his mill on 
the site, right of p/e-emption in favour of pro- 
prietor on. — The claim in this case was for 
possession by pre-emption of a watermill, on the 
sale of the same by its owner, who was an 
occupancy tenant on the site belonging to the 
claimant, a proprietor in the village. The vendee 
pleaded inter alia that the salewas of occupancy 
rights and there was no custom of pre-emption 
in regard to such rights and that, in any case, 
plaintiff's rights wore not superior to his. The 
first Court hold that the vendors bad a irans- 
ferablo interest in tbe land, that both by Jaw 
and by local custom, rights of pre-emption do 
arise in connection with the sales of mills 
(jandars) and of the occup.ancy rights, which 
tho vendors enjoyed in the sites of the same, 


proprietor in the village and, therefore, plain- 
tiff’s right to purchase is the better one. The 
lower Appellate Court, however, dismissed the 
suit, accepting the appeal, holding that the 
property sold were the jandars and not tbe sites 
of the same and that no local custom has been 
proved to exist under which a right of pre- 
emption arises in connection with the sales of 
mtidars. Held, reversing the decision of the 
lower appellate Court, upon the sale of the mill 
in question by its owner, a right of pre-emption 
must be presumed to arise, because the sale of 
the structure of the mill cannot be separated 
from tbe sale of the occupancy rights in the site. 
As regards the price to fje paid, held, further 
that where the market value of the property 
sold is conspicuously below the price stated in 
tbe sale-deed and a large part of the considera- 
tion consists of old debts due to the vendee, the 
amount of the old debts cannot bo taken to be 
tbe real value of that part of the consideration, 
such debts having to bo valued as claims not as 
cash. Haider v. Ishwar Das, 22 P.R. 1906 
= 115 P.L.R. 1906. (75 P.R. 1901, 77 

1901. R . 68 P. R. 1902. D.) [H , 27 P. R. 
1907, 51 P.R. 1907.] 

121S) — Transfer of land for natural love and 
affection and for past services constitutes sale 
giving rise to the right of pre emption — A trans- 
for of immoveable property, where the transfer- 
or was the maternal uncle of tho transferee and 
tbe consideration was found to be natural love 
and affection, past services, payment of part of 
a debt duo by the transferor and a promise to 
pay the balaace, was held to be a sale within 
8. Oof the Punjab Laws Act so as to give rise 
to the right of pre-emption. The fact that 
part of the consideration was money paid and 
CO be paid by the transferee for tho use of the- 
transferor, and the addition of past services 
and natural lovo and affection affects merely 
the question of tho prico at which tho pro- 
omptor is to take. ALI BAKSH v. SOliHA 
SINGH. 23 P.R. 1906 = 107 P L.R. 1906. (54 P. 

R. 1889, 188 P.R. 1889, 2 P.R. 1903, 11 A. 1, 

23 M. 70. R.) 

(219 ) — Sale of equity of redemption in favour 
of mortgage — Extinguishment of mortgage — 
Right of pre-emption is right of complete substitu- 
tion . — In tbe absence of any intention to keep 
the mortgage security alive, the sale of equity 
of redemption to the mortgagee extinguishes 
the mortgage, and the person having right to 
claim property by right of pre-emption, on a 
sale of the property, is entitled to recover its 
possession on the sale of equity of redemption 
to tbe mortgage, when tho intention to keep 
the mortgage-security alive is negatived, A 
right of pre-emption is not merely a right of 
re-purchaso, but a right of complete substi- 
tution in tho place of tho vendee. A pre- 
emptor, by reason of pre emptive right, is 
entitled not merely to have tho salo transfer, 
red to him, but also to be vested with all bene. 
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firs which legally flow from the sale. AHMAD 
Sh.^h V. Walidad Khan, 83 P.L.R. 1906 = 
98P.R. 1906 

(220) — Right of, by reason of vicinage^ wuh 
respect to mercantile property. — The point to be 
determined in this case was whether the cus- 
tom of pre emption obtained with respect to the 
property in question, which was e^-^entially a 
block of shops or mercmtile property on the 
whole Held, it is a well rocognis-^d rule that, 
in the absence of a sopcial custom to the con- 
trary pre-emption does not extend to shops. 
<17 P. K. Ift95, 58 P. R 1900. F.. 04 P. R. 
1837.108 P R. 1895, 2 P. R. 1903. R ) arid, 
the plaintiff, in this case, not having proved 
any special custom, tbe property in question, 
which was mercantile property on the whole, 
must be held t) be not subject to pre-emption. 
The fact that some portion of the property 
consisted of residential quarters could not 
make any difference in the mercantile nature 
of it as a whole. BAGWAN v. HaR PRASAD, 
111 P R. 1906. 

(221) — By right of vicinage, in respect of 

house property, tvhether obtains in Delhi — Pre- 
emption Act. 1005, s. 6. — The question really in 
issue betwe'^n the parties to this suit was 
whether or not a custom to pre-empt by right 
of vicinage prevailed in Kucha Aqual Khan, 
Delhi, where the house in question was situate. 
Held, the plaintiff having succeeded in proving 
that the custom obtains generally in Delhi, be 
was entitled to claim that be has shown it to 
exist in the particular locality within Delhi, 
and, also, on a review of authorities and prece- 
dents, it was clear that such a custom obtained 
very generally in the City of Delhi, a Muham- 
madan City of Muhammadan origin. Held, 
further, that, for proving the existence of a 
custom of pre-emption within any specified area 
forming a sub-uivision, within the meaning of 
s. 6 of the Pre-emption Act of 1905, instances 
of its exercise within that area must be pro- 
duced, but instances in other neighbouring 
sub-divisions, and in the city including the 
area are relevant and useful to strengthen the 
evidence of the existence of such custom. 
ABDULLA Beg v. WALAITI BEGUM, 120 P.R. 
1906 = 55 P.L R 1907. (81 P.R. 1906, 64 

P.R. 1887, 17 P.R 1903. 108 P.R. 1895. R., 
68 P.R. 1879, 21 P.R. 1900, D.) [R., 2 P R. 

1908. 35 P.R 1908, 116 P.R. 1908.] 

(222) — Sale by joint owner of his share^ 
Subsequent " mortgage '' of the remaining pro- 
perty by the other joint oioner — Mortgage really 
a sale — Whether latter joint owner has right to 
pre-emption . — Where two persons were equal 
joint owners of a certain property, and one of 
them sold his share and. subsequently, the 
other alienated his (.hare, under a transaction, 
which was alleged to be a mortgage, but wa^ in 
reality a sale, and there were no circumstances 
contemplating redemption, the latter joint 
owner cannot afterwards sue the former for 
pre-emption, as the plaintiff (latter) is no 
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longer a co-sharer at the date of suit. ANWAR 

Hasan v. Umatul Karim, 145 P.R. 1906 = 
109 P.L.R. 1907. (lOO P.R. 1896, 78 P.R. 1904, 
D.) 

{22S\ — Simultaneous sile of two adjoining 
houses— Right of pre-emptor and venate. — A 
purchase by a person of one of two adjoining 
houses cannot give him a right of pre-emption 
as regards the simultaneously purch'tsed other 
Louse. Korean be defeat the right of pre- 
emption of the next door neighbour of the 
second house. A person whose right of pre- 
emption extends over only a part of the pro- 
perty, which is a distinct part, could obtain a 
decree for that pvrt. tlTTAM CHAND v. LA- 
HORI MaL. 112 PR, 1907 = 75 P.W.R. 1907. 
[Appr., 90 P.R. 1909 ] 

'224) — Cause of action accruing in father's 
I bfe-Lxme — Son's right to claim on death of father 
— Vuluntary transfers -Right of pre-emption 
over property previously sold. - A right to sue 
for pre-emption, which had accrued to a per- 
srn m his life-time, passes, at his death, to his 
sue essors, on tbeir inheriting his land. But a 
voluntary tcaus ec will not pass a right of 
pre empiionas regards property previously sold. 

Faqir ali Shah v. Ram Kishen, 133 P R- 
1907, F.B. = 81 P.W.R. 1907 = 88 P L.R 1908. 
{49 P.R. 1901, 95 P R. 1901. 7 A. 535, /(.) 
[R , 9l P.R. 1909.] 

(225, — Sale of agricultural land prior to l\th 
M.T.y, Right of vendee superior under 

the old Act but inferior under the new Act of 
pre-emption — Priorities under both Acts — Act IV 
of 1872, ss. 12 and 14 — .4c( II of 1905, ss. 2. 3, 

4, 11, 12 and 18 — General Clauses Act, lof 1898, 
s. 4 (c). — On the 12tb December, 1904, vendor, 
a Mabajan and not agriculturist, sold his half 
share in a joint khata to his first cousin. The 
new Pre-emption Act II of 1905 came into 
force on llih May, 1905. The pre-emption 
suit was instituted on 16th March, 1906. field 
by a majority of two Judges of the Full Bench 
of three, that the priorities given by p. 12 of 
the Punjab Pre-emption Act II of 1905 are 
applicable to a claim to the right of pre-emp- 
tion with reference to a sale executed before 
the commencement of the Act. (22 P.R. 1908, 

30 P.R. 1907, F.\ 95 P.R. 1901. 32 P R. 1902, 

44 P.R. 1903, 67 P.R- 1906, 7 A. 535, P.B. 21 
A. 374, R.) Held, also, that where the vendee 
had a superior right of pre-emption under the 
Punjab Lawa Act IV of 1872, to the pre-emptor, 
the saving clause of s. 2(3) of Act II of 1905 pro- 
tects him against that pie-emptor who has supe- 
rior rights under the Act of 1905. 8URTA v. 
FATEH CHAND. 18 P.W.R. 1908, F.B =17 P.R- 
1908 = 133 PL.R. 1908. [R., 74 P.R. 1909, 

CiUd, 90 P.R. 1909.] 

{226) — Pre-emptor entitled to purchase entire 
property— Right of such pre-emptor to purchase 
pari af it — Plaint — Ameridment — S. IS, Punjab 
Pre-emption Act — Where a pre-emptor, having 
a right to purchase the entire property liable to 
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pre-emption and being entitled to pre-empt 
under more than one clausa of s. 13, Punjab 
Pre-emotion Act, sues for pre-emption of pro- 
perty falling under one clause and omits to sue 
for other properly falling under a different 
clause but included in the same sale, he offends 
a^inst tbe vital canon of pre-emption law, 
which prescribes that ho must acquire the 
entire bargain as far as his right extends, and 
he consequently loses his rights altogether If 
in such a case, in spite of the defendant’s plea 
to the contrary that the plaintiff had not sued 
for all that he was entitled to pre-empt, he 
persists in his suit as laid, he cannot claim 
amendment of bis plaint- Banarsi Das v 
HAJI ABDUL GHANI, 10 P.R. 1909 = 24 P.L. 
R 1909 = 1 Ind. Cas. 397. (6 A. 423. 11 A. 

108p R.) 


(227J — Custom — Pre-emption — Right by rea- 
son of relalionship~~[ Act IV of \Q12), s. 12 (fi) 

—Punjab Pre-emption Act (II of 1905), ss. 28 
29— Lunitaiton Act (XV of 1877), sch. II. arts. 
10. 120.— The plaintiffs brought 15 suits of 
pre-emption on 18th April 190G and claimed 
preferential right of pre-emption by reason of 
their relationship to the vendor. The sales, it 
was alleged, took pUcc in all ctses save one in 
Dossmbsr 1900, wlicu inut^cioM of u^uios w<ks 
effected in favour of the veudies. In one oa-e 
mutation was not effected till February 1903. 
It was pleaded that the plaintiffs had no pre- 
ferential right, and if they had. the suits were 
barred by limitation. HeH, that the right of 
the plaintiffs, who were remote collaterals of 
the vendors, (9 to 11 degioes reraovedj lo in- 
herit the property within the meaning of b. 12 
(n) of tho Punjab Laws Act, must be enquired 
into. Held, also, that, ai the plaintiffs had a 
right to sue before tho commencemenn of the 
Punjab Pre-emption Act. 1905, within tho 
meaning of h. 28, their suits could not bo held 
time-barroi under 8. 29. Tho orders of muta- 
tion were passed in December 1900 and Febru- 
ary 1903. but there was no finding whetboc ibo 
sales were efficted at an earlier date. If tho 
sales wore effeated before 11th May. 1899. that 
is, more than six years before the Pro emption 
Act came into force, tho suits had Kocoooe 
time barred under art 120. Limitation Act.aud 
plaintiffs could not avail themselves of tho 
special exteusion of time for one v^ar given 
by 8. 28 of the Act. GUL MOHammad v. 
Sardar Faquir Muha.mmad Khan, 98 P L. 

R. 1909 = 91 P.W.R 1909. fl43 P. R 1907 = 
135 P. L R 1908, F\ 22 P.R. 1903= 122 P. 

L R 1903, Not F.) 17 P.R. 1909. F.B., 163 P. 
L.R- 1903. F.B., R.) 

‘Pre-emption— Vendee acquiring equal 
status subsequent to the i*Lstitution of the suit 
by the pre-emplor, but prior to the pre-emption 
decree, ineffectual.— Held, by the Full Bench 
{Ratt^an, J., dissenting i :—lxx n suit for pre- 
emption, base j on the ground that at the date 
of sale the plaintiff pre-emptor was a proprietor 
in the village ir, which the property is situate, 
and the vendee wa, not, tho vendee cannot, by 

C. VH— lai 
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aUtZ'nfh village whether by 

gift or otherwise, after tbe date of the iustitu 

tion of the suit, but before the passing of the 

plaintiff-3 claim. 

D .1^109, F.B., F.; 124 P.R. 1907 niss ) 

Per Ratiigan, J.— It is essential for a claimant 
for pre-emption to show that he possesses the 

ZinT ‘J *''■» property it 

should not ne decreed unless and until the clai 

mambas conclusivelyestablishedhisrightthL- 

to, ( 2 i that tdis so called right is not a right in 

property (jus in re aliena), but merely alright 

in certain defioed^freum- 
stances (jus ad rem acquirendom) fl3fi p r 

titled Claimant for pre-emption has no right 
title or interest in the property sought to be 

pre-empted iiatil be pays the amount which 

the Court decrees to be payable by him for its 

purchase. (4) That, at .ny time prior code 

pre-emption may lose his 
so-called right of pre-empeion. either because 
he has himself perted with tbe property bv 

thVtfiaL 'Vhich ho Claimed 

tr.nJ original vendee has 

transferred the property claimed to a person 
who has rights of pre-emption in respect thereof 
either equal to or superior to those of tbe 
claimant. (49 P.R. 1901. 95 P. R 1901 30 
RR 1902, 26 RR 1908. R.) ( 5 ) That ’the 
rigbtof pre-emption is in reility a right which 
the claimant has to substitute himself for the 
original vendee, and ( 6 ) that the right of ore- 
emption is a right to acquire property iu pre- 
feren^ to another person (S. 4, Punjab Pre- 
emption Act. 1905). Dhanna SiNGH v 
GURBAKSH SINGH. 91 P.R. 1909, F.B. 

(229) Exchange of land, pending suit— Riqht 
of pre-emption possessed by person making 'ihe 
exchange, barred -Invalidity of exchange— 

Lis pendens.— A sold land to B. K. sued to 
pre-empt on 20th January, 1903 On 1-2-1908 
C took the land in dispute in exchange for 

in”?’ r a defendant 

in K s suit. C bad IQ himself a right of ore 

emption superior to that of K. but allowed it' 

to become barred even before ho had taken the 
land ID exchange. Held, that, under the cir- 
cumstances, C's exchange was a voluntary one 
and not a transaction in which be was seeking 
to onforco bis right of pro^emptjon (76 P R 
1698, Civ. Z).)and that the exchange was invalid 
as offending the rule of Lis pendens. Karam 
ALI v. SULTAN. 30 P.R. 1911. 

(230) — Custom — Preemption — Bouses— 
Towns Mohalla Aeharjan in Gumti Bazar 

Lalune City.— Held, tbe plaintiff had 

failed to prove that tbe custom of pre-emption 
prevailed in Mohalla Aeharjan which is part of 
tbe recognised sub-division of Bazar Gumti in 
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Lahore City. Held, also, that cases, in which 
vendees admit the existence of the custom of 
pre-empeion, are as valuable as cases in which 
the Court finds the existence of the custom 
established. But between such cases and these 
cases in which the vendee, after denying the 
existence of the custom, eventually is induced 
to come to terms with the pre-emptor and to 
compromise the dispute, there is a very sub- 
stantial distinction. MUSSAMMAT DURGA 
Di:vi v. Ramzan, 127 P.L.R. I9tl. 

(231) — Lis pendens — A person having equal or 
superior right to pre-emptor buying property 
during pendency ot suit — Application of the 
doctrine of lis pendens — Punjab Pre-emption Act 
(II ot 1905), s. 14. application of . — Thedoctrine 
of lis pendens does not apply to a case where a 
person having an equal or superior right to a 
plaintii! pre-emptor asserts that right out of 
Court, while the plaintiff’s claim is pending in 
Court and the vendee-defendant resells the pro- 
perty to the former by a private sale in recogni- 
tion of that right. S. 14 of the Punjab Pre- 
emption Act applies only to cases in which 
several pre-emptors in respect of one particular 
case are found by the Court to be equ-illy enti- 
tled to the right of pre-emption. It does not 
apply to a case in which a pre-emptor is claim- 
ing to enforce his right of pre-emption by suit 
against an original vendee or a second vendee 
who has an equal right of pre-emption with 
such pre-emptor. A sold some land to b on 
12th June 1906. B sold it to G on 17th June 
1907. On 9th June 1908 D sued to pre-empt in 
sale in favour of C ; on llth June 1908 C resold 
the land to A in recognition of A*s right of pre- 
emption. A and D had equal rights to pre-empt 
the sale to C. A was impleaded as defendant in 
D's suit- Held, (1) that, as A’s right of pre- 
emption existed prior to the institution of D’s 
suit, and as the resale in A’s favour was efiected 
in recognition of that right, the rule of lis 
pendens had no application (26 P.R. 1908 -=145 
P.L.R. 1908, 7 P.R. 1910 = 49 P.L.R. 1910 = 5 
Ind. Cas. 249, P.] 30 A. 467, NotF.) (2) That, 
as there was only one pre-emptor D before the 
Court, s- 14 of the Pre-emption Act did not 
apply. Sunder Singh v. Sajjan Singh, 164 
P.L.R. 1911. 

(232) — Village community, meaning of — 
Inhabited sites not necessary for existence of 
village community — Oudh Laws Act, ss. 7 and 8. 
— Per Piggott, A.J.C.- flefd.that a village com- 
munity under the Oudh Laws Act consists of 
the whole body of persons possessing rights as 
proprietors, under-propcietocs or heritable les- 
sees in the village lands, and that the existence 
of an inhabited site in the village is not 
necessary to the establishment thereof. Seld 
further, that the exclusion laid down in s. 8 of 
the Oudh Laws Act applies to the situation of 
lands and not to the residence of the village 
community. Per Chamier, J.C. — Held^ that 
all persons who have an interest in the village 
estates whether as proprietors or under-pro- 
prietors are members of the yillaga community. 


Pre-emption — continued. 

6.— Right to pre-empt — continiLed. 

further, that the existence of an inhabited 
site is not necessary for the establishment of a 
village community. Per Evans, A.J.C.^Beld, 
that a village community presupposes the 
existence of some body of persons bound together 
by a tip of residence in the village. There can 
be no village community where not a single 
member of the community resides on the land 
with respect to which the right of pre-emption, 
is claimed. Held also, that ss. 7 and 8 of the 
Oudh Laws Act are not exhaustive of all areas 

of land. Ram DAYAL V chaudhri Muha- 
MAD ABDUL BASIT, 12 O-C. l=lDd. Cas. 7. 
(7 0.0. 74, 7 O.C. 275. 30. C. 635, 5 O.C. 266, 
R ) [F. tO R., 13 O.C. 202.] 

(233) — Right of pre-emption in grove when a 
sellerihos neither a proprietary nor under -pro- 
prietary interest in the land there of — Act XVIII 
of 1876 (Oudh Laws Act). — A tight of pre-emp- 
tion. under the Oudh Laws Act, can be claimed 
only by a member of the proprietary or under 
proprietary body or by one of the holders of a 
heritable non-transferable lease: Beld that a 
sale of his rights bv one of the joint owners of 
scattered trees or of a grove (when the seller 
has neither a proprietary nor under-proprietary 
int«»rest in the land thereof) does not give rise 
to a right of pre-emptirn under the Oudh Laws 
Act. RaMESHUR BAKHSH V. BAKHTA, 1 O.C. 
284. [Cons., 4 O.C. 26 ; i?., 13 O.C. 202.] 

(934) — Mortgage, redemption of which 
wnfifcefi/— •— In a suit for pre-emption the 
contention of the plaintiff was, that the mort- 
gage of the properr.y in suit executed by the 
mortgagors in favour of the mortgagees was 
intended to be a sale, but had been put in the 
form of a rnorlgage to defeat claims for pre- 
emption. The deed provided that the mortgage 
was not redeemable for 55 years, and then only 
if tbe mortgagors, on the expiration of the 54 
years, gave notice in writing to the mortgagees 
of their desire to redeem, and, on the very day 
the term of 55 years expired, paid the mortgage 
money, and that if the mortgagors failed to give 
such notice. or, if having given such notice, they 
failed to pay the mortgage-money on such day, 
the mortgagors would not be entitled to redeem 
for a further term of 55 years. Beld. that the 
fact, that the terms of the mortgage were such 
that redemption would be unlikely, could not 
alter the real nature of the transaction and con- 
vert what was. and wbat was intended to be, a 
mortgage, though one of which redemption was 
most unlikely, into a sale ; and therefore the 
plaintiff’s suit was not maintainable. DHAN 
Singh V. BODH SINGH, 3 0 C. 213. [R., 9 

O.C. 169.] 

(235)— JTiefifious sale-deed. — In a suit for 
pre-emption of an under-proprietary holding 
by the proprietor of the village, the finding of 
the Court of first appeal was that the deed of 
sale by the vendor passed no title to the vendee.. 
Held, that the suit was not maintainable. 

Mohammad ihtisham Ali v. musammat 
Madha, 3 O.C. 260. 
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Pre-e/np//on— continued. 

6.— Right to pre-empt -co«(inued. 
{‘2S6)^Limited oivnership.^Where a woman 

IS m possession of a share in a village and can 
remain so only sc long as she observes certain 
conditions, such possession does not give her 
such an interest in the share as to entitle her 
to enforce the right of pre-emption on the 
^le of another shaie of the village. BiBAN v 
Gouri Shanker. 3 O.C. 306. 

{2S7)^Prc-emption,suU /or—Hiba-bil-ewaz- 
SaU-^Oudh Laws Act, iXYlllo/ 1876;. chap. 

n. aeld^ that a htba-bxl-ewaz^ when it pur- 

ports to be a genuine exchange, is not a sale 

within the meaning given to the latter word 
in Act XVllI of 1876 and confers no right of 
pre-emption. Raj Kishore v. Raqhu NaTH 
PERSHAD. 4 O.C. 169. 

(238; Pre-emption — Rival pre-emptors, suits 
between Co-nditional decree for pre-emption to 
claimant with inferior nghls — Pre-emption of 
part of property sold— wife, position of, in the 
order of relationship— Act XVlllofiSlG, s. 9 - 

ouit for immoveable property sitxiate in different 
otsiricfs — Cause of action — Jurisdiction — Civil 
1 rocedure Code, s. 19. Z and his wife exe 


I 1 


- C«U 14 tAia WtiO CAW* 

^ted two deeds of sale of certain villages in 
Khen and Hardoi districts for certain sums of 

plaintiff No. 1, oousiu, and plain- 
tin No. 2, another wile of Z brought separate 
suits for pre-emption in the Court of the Sub- 
ordinate Judge of Hardoi. The Subordinate 
Judge found that neither plaintiff was a co- 
sharer in the village lu Hardoi district, but 
that he had jurisdiction to try the suits as to 
the land in Khen under s. 19, Civil Proce- 
dure Code, as part of the property, the subject of 
the subject of the suit, was in the Hardoi dis- 
trict. Ho also found that plaintiffs were en- 
titled to pre-empt the lands in the Hardoi 
district also, because they were included in the 
same deeds of sale, with lump sums as consi- 
deration, as the lands in the Kheri district, 
^er which plaintiffs had pre-emptive rights. 
He also found that plaintiff No. 2 was not 
nearer in relationship to Z (within the meaning 
of 8. 9, Act XVIII of 1876), than plaintiff 
No. 1. He gave plaintiff No. I a deoree for 
pre-emption for all the lands specified in each 
deed on payment of the sums stated therein 
Within a certain period. Ho gave a similar 
decree to plaintiff No. 2 to be operative only in 
the event of plaintiff No. 1 making default in 
payment within the stipulated time. Held, 
that the Subordinate Judge had jurisdiction to 
try too suits D06witbst%Ddiog tbo fiodiog that 
the plaintiffs had no pre-emptive rights in the 
land in the Hardoi district. His jurisdiction 
did not depend upon bis .finding as to the ex- 
istence or otherwise of any of the causes of 
action stated iu the plaint, but on the allegation 
made in the plaint as to tbo causes of action 
and subject matter of the suit. There must be 
prima facie a cause of action common to the 
portions of the property, the subject matter of 
the suit in both districts (or all the districts); 
the mere assertion of a claim respecting pro- 
perty in the district selected as the venue would 


N. ..> 

VaKii 

<JA i< 

6. Right to pe|-enipt-^confinued. 

noUuffice. unless the claim arise out of the 
same cause of action (or cognate one which 
could legally be joined with it, as the claim to 

the other district (or districts; 
Bela that, when the plaintiff has a right oi 
pre-emption as to a part only of the property 
conveyed by a deed, he can only obtain a dLree 

for pre-emption of that part ; but. when the 
con<.ideracion for the whole is a lump sum be 

Is entitled to such decree on payment of a 
proportionate part of the considLtion Held 
further that plaintiff No. 2 as wife of one ven 
dor and co-wife of the other did nm 
within the “ order of relationship referred to 
m s. 9. Act XVIII of 1876, wb^ch roLfes “ 

^ common stock. Reid 

!hp between rival pre-emptors 

the claimant with inferior right should bo 

granted a decree conditional on the claimant 

with superior right failing to avail himself of 

DAvtj.1o.c"3V7" 


C -tir 

Kps. 




^ot XVIII of 1876 
iOudh Laws Act), chap, ii, ss. 7 and 9 cl (3) 

proprietor— Hard case circular' , decree for laua 

^Inafcinl'^r^^ y-^^^'P^oprietary deaee— 

f/ 1867 Circular No. 4 

of 1867.— The property to which a suit for pre- 
emption related was a mahal called pattUabal 

3hah. and formed part of the estate of S 

nagar. which was under ihe superintendence^ 
the Court of Wards. The Court of Wardreold 
!nd?h The plaintiff sued tC seller 

and the purchaser to enforce his right of pre- 

omption. The two points in dispute wore first 
whether the land iu the mahal owned by Ihe 
plaintiff was owned by him as a oronripf./ 

?/th“ secoudly.'^whltL/ 

K the land was owned by him as an under 
proprietor, ho had a right of pre-ompt.on. The 
land came into tbo possession of tbo plaintiff's 

predectssorm title in the following manner 
He sued the proprietor of the Ramnagar estate 
for a sub-sectlement of tbo villacrp nf 1? u 

patti sabal shah formed part. The aattlpm * 
Officer dismissed the suif but pasLd “‘rCL 

a profit ofoTe 

tOQtb ol tho nxhcisx of tho D^tti ^ 

and the final order passed by’ tho Financial 
Commissioner was: "There are no ^ oSs 
for a second appeal in this case; but iHer 
cent, sir rent-free under the ' Hard Case RulL ^ 

18 decreed, etc." The predecessor in title 

of the plaintiff accordingly obtained the land 
now owned by the plaintiff. Held (per Spankie 

Hard C^e Circular * (the Financial Commia 
sioner s Book Circular, No. 4 of 1867) si^lTnd 
was awarded the person to whom it was awarded 

acquired the same as an under-propS 
not as a proprietor, and thatthepla^tiff there- 

question as an under- 
proprietor and not as proprietor. Held ira^ 

Upankie, A.J.C.) that tho property sold being 
a proprietary tenure, the plaintiff was not 
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Pre-emption— continued. 

6.— Right to pre-empt— continued. 

by reason that he had under-proprietary tight 
in the mahal, a member of the village com- 
munity within the meaning of cl. (3), s. 9, 
Act, XVIII of 1876, and was not entitled 
to pre-emption in respect of the land in suit. 
Held, (per Scott, J.G.) that the plaintiff was a 
member of the village community and, as such, 
had a right of pre-emption in respect of the 
land in suit under clause (3) s. 9 of Act XVIII 
of 1876. On a reference being made by the 
Court under s. 9, Oudh Courts Act (XIV of 
1891) as amended by Act XVT of 1897 to the 
High Court of Judicature, N.W.P. Held that, 
under clause (3) of s. 9 of the Oudh Laws Act, 
1876, a person holding an under-proprietary 
interest in a portion of a mahal sold by the 
Court of Wards on behalf of the proprietor of 
the mahal was entitled to pre-emptiou in res- 
pect of such mahal as against the purchaser. 

Drigbuai Singh v. Court of wards, 
ramnagar Estate, District Gonda and 
RAM RUP, 3 O.C. 266. [Diss-, 7 O.C. 1 : Not 
F.. 7 O.C. ly ; Expressed, 7 O.C. 206 ; Rel- on, 
7 O.C. 275 ; R., 9 O.C. 271, 10 O.C. 49, 12 0. 
C. 1, 13 O.C. 202.1 

(210) — Pre emption, Suit for —Relationship of 
vendee and vendor, plea of— Oudh Laws Act, 
$. 9. — In a suit for pre-emption the plaintiff 
alleged that she. the vendor and the vendee 
held shares in the same mahal and that she 
and the vendee were both equally entitled to 
pre-empt. The vendee-defendant’s answer was 
that he was related to the vendor and the 
plaintiff was not, and that therefore he the 
vendee had a preferential right of pre-emption. 
The vendor was the widow of one R whose 
father was a first cousin of the vendee. Held, 
that the vendee bad no preferential right to 
pre-empt as against the plaintiff. The kind of 
relationship contemplated by s. 9, Oudh Laws 
Act of 1876 is consanguinity from a common 
stock. MUSAMMAT Jafri Begam v. Mus- 
SAMMAT GULAB KUAR, 7 O.C. 6. 

Pre-emption, suit for — Co-sharers in 
a grove, position of, after partition— Member of 
village community not residing in the village in 
which he has rights in land — Oudh Laws Act 
3. 9 cf. (5). — The plaintiff, the defendants and 
other persons jointly owned a grove ; but there 
was a partition and the plaintiff acquired a 
distinct and separate part of the grove, and the 
defendants did the same. The defendants sold 
their share whereupon the plaintiff brought a 
suit for pre-emption, and alleged in his plaint 
that he wanted his right of pre-emption en- 
forced because he had a share in the grove and 
the defendants also bad a share in it which 
they had sold. The plaintiff did not reside in 
the village in which the grove was situated. 
Held, that the plaintiff and the defendants 
were not co-sharers in the grove at the time 
of the sale, but that the plaintiff was a mem- 
ber of the village community within the mean- 
ing of s. 9, cl. (4) of the Oodh Laws Act 
alphough he. did nqt xeaide in the village to 
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6.— Right to pre-empt— -cawfint«d. 

which the grove in suit belonged, and that be 
was entitled to a decree on that ground. STED 

Rashid-ud-din V. Wali Jan Beg, 7 O.C. 
19. [R., 7 O.C 275, 10 O.C. 225]. 

(242) — Pre-emption, suit for — Sale to co-sharer 

and stranger with specification in the deed of 
each Vendee's share in property sold. — C sold 
his share in a village to R a co-sharer and S a 
stranger. The deed of sale stated that the 
property was sold for Rs. 600 to R and S in 
equal shares. The plaintiff a co-sharer in the 
village claimed pre-emption against R and S. 
Held, that the shares of the vendees were speci- 
fied in the sale-deed and that therefore the 
plaintiff was not entitled to a decree for pre- 
emption against R who was a co*sbarer. Wajid 
Khan v. Ratan, 7 O.C. 22. [2?'., 10 O.C. 

225.] 

(243) — Pre-emption, suit for — Sale deed re- 
linquishing claim to property in return for benefit 
previously received from transferee — Oudh Lows 
Act. 187G, Chapter II.— B mortgaged certain 
lands with possession to N, father of the defen- 
dant No. 1 in 1856 for a certain sam of money 
and after B’s death, H bis widow sold it to N 
in April 1864 for Rs. 1,574-7-9 receiving Rs. 
1,135-3-9 in cash, the balance being deducted 
on account of the mortgage money. H died in 
April 1900 and in January 1901 the second 
defendant who whs B’s cousin and the next 
reversioner executed a deed in favour of the first 
defendant, relinquishing all claims to tbe pro- 
perty in return for some benefits which H and 
himself had received from N and the first 
defendant. The plaintiff sued the defendants 
for pre-emption on tbe allegation that tbe deed 
of 1901 amounted to a sale of the property 
within the meaning of Chapter II of the Oudh 
Laws Act, 1876. Held, that the deed of 
January 1901 did not amount to a deed of sale 
within the meaning of Chapter II of the Oudh 
Laws Act, 1876. KALKA SINGH v. KUNWAB 
Gajraj Singh, 7 O.C. 31. 

(244 ) — Pre-emption, suit for — Sons not separa- 
tely recorded os co-sharers claiming pre emption 
in respect of property sold by their father . — B 
and four other co-sharers sold a certain property 
to B, a stranger and tbe appellant claimed pre- 
emption. He filed his suit on the 5th February 
1902 and on the 6th February the respondents, 
sons of R but not separately recorded as co 
sharers, also filed a suit claiming pre-emption 
in re**pec6 of the same property. The respon- 
dents were accordingly added defendants in 
the appellant’s suit and the appellant was added 
as a defendant in their suit. Held, that the 
respondents could not be treated as co-sharers 
and had no right of pre-emption as against the 
appellant. If tbe sale was a valid one then any 
interest they had in the property before tbe sale 
was lost to them on the sale taking place and 
they had no subsisting title at the date of the 
institution of the suit; while if they denied that 
their father had power to transfer their interest 
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Pre-emption — continued. 

6. — Right to pre-empt— coniint^ed. 

they were precluded from claiming pre-emption. 
Ram Dayal v. Bhajju Lal, 7 OX. 6i. 

(245) — Pre~emption, Suif for— Hindu widow’s 
right of pre’empCion tn respect of property held 
as widow's estate as well as under a will execu- 
ted by her husband. — The plaintiff who was the 
widow of one brought » puit for pre-emption in 
respect of her husband’s share in a village. 
The sale in dispute took place on the 15th 
October 1901 and P died in July 1902. The 
plaintiff held not merely the widow’s estate in 
the property of P but also as a devisee under the 
will executed by him. Held, that the plaintiff 
was entitled to a decree for pre-emption. 
MUSAMMAT MUNA KUEU V. ABDHUT SINGH, 

7 O.C. 188. 

(24G) — Pre-gmpfion, Suit for — Proprietor in 
one mahal to pre-er>ipt land tn another mahal 
when there has been ptrfect partition, right of 
—Act XVIII of 1876, s. 9. — That having regard 
to the provisions of s. 9 of Act XVIII of 1876, 
where there has been a perfect partition in a 
village, a proprietor in one mn/mZhasa right to 
pre-empt property in anotner mahal as against 
A persou who has nothing to do with the village. 

ALi Raza Khan v. Ganga Din, 7 OX. 206. 
[R.. 7 O.C. i.75.J 

(247) — Pre-emption, Suit for — Perfect parti- 
tion — Right of owner of one mahal to pre-empt 
as against vendee of another mahal — Member of 
village community — Reudence tn village — Ouah 
Laws Act, 1876, s. 9. — A village was by perfect 
partition divided into four mahals. One of 
these mahals was the property of B and was 
placed under the management of the Court of 
Wards which sold it to the rcdpondents. There- 
upon the appellant who was the owner of 
another mahal brought a suit for pre-emption. 
It was conceded on behalf of tbo appellant that 
he had no right of pre-emption unless he was a 
“ member of the village community” within 
the moaning of s. 9 of tue Oudh Laws Act. It 
was also admitted that the appellant did not 
reside in tbo village. Held, that in the village 
in suit there was only one village community, 
perfect pirtition notwithstanding: that resi- 
dence in the village is not a necessary qualifica- 
tion for membership of a village community for 
the purposes of s. 9 of the Oudh Laws Act ; and 
that the appellant was a member of the village 
community within the meaning of that section. 

Narendka Bahadur Singh v. Balkaran 
Singh, 7 0.0. 278. {R., 12 O.C. 1. 13 O C. 

202 .] 

(248) — Pre-emption, Suif for— Owner of se- 
parate chak tn mahal, right of, to pre-empt— 
Co-sharer of mahal — Non-resident co sharer — 
Oudh Laws Act, 1876, 5. 9 ^Oudh Revenue Act 
(XVII of 1876), as. 108 and 112, 121.— In a suit 
for pre-emption, there was no question about 
the relationship of the plaintiff, and the only 
dispute was whether his oonnootion with the 
village in suit was suoh as to give him the 
right of pre-emption- The material facts were 
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6. — Right to pre-empt — continued. 

that he was owner of a chak of 33 acres in the 
village, and, by the settlement under which he 
held, he paid his share of the revenue through 
the lambardar.s of the village; but ho did not 

I reside in the village. Held, that the plaintiff 
was a co-sharer of the whole mahal in the 
sense of s. 9 of the Oudh Laws Act, 1876; and 
that having regard to ss. 108, 112 and 121 of 
Act XVII of 1876 (Oudh Land Revenue Act), 
the fact that the share of the plaintiff in the 
mahal consisted of a separate c/iafc but did not 
make him the less a co-sharer in the sense of this 
Act. and the circumstance of bis being non- 
resident did not make any difference. MUNNU 
Lal V. Maulvi Saiyid Muham.mad Ismail, 
7 OX. 284. [Rel. on, 10 O.C. 86; R., 10 O.C. 
225.] 

(249i — Pre-emption, Suit for — Extension of 
time for payment of price by Court of appeal — 
Application by appellant for extensioyi of time 
for payment of price — Appeal. — A plaintiff in a 
pre-emption case cannot merely by filing an 
appeal obtain extension of the time fixed for 
payment of the price. A Court of appeal has 
power to extend the time, but in practice it 
does not do so except for some special reason. 
An appellant in a pro-empi ion case who wishes 
to have the time for payment of the price 
extended is not bound to put in a separate 
written application to that effect but may make 
the request at the hearing. RAM DIAL v. 

Musammat Jafri Begam. 7 O.C. 389. 

(250' — Right of — Creation and sale of^birt 
tenures — Oudh Laws’ Act, s. 7. — A sale-deed, 
purporting to create and convey a birt tenure, 
was executed by defendant No- 1 to defendant 
No. 2. The sale was subject to the payment, 
annually, by the latter to tbo former, of 8 
annas. Plaintiff claimed a right of pre-emp- 
tion. Defendant No. 2 contended that tbo 
transaction did not amount to a sale of a 
transferable right, and therefore could not give 
rise to a right of pre-emption- It was, how- 
ever, conceded by him that this deed conferred 
on him a permanent heritable and transferable 
right in the land subject only to the payment, 
annually, of eight annas to the vendor. 
Held, that, within tbo meaning of s. 7 of tbo 
Oudh Laws’ Act, the transaction was a sale, 
notwithstanding the use of tbo word birt, tbo 
more uso of which word docs not necessarily 
convert the transaction into one other than 
what it purports to be \i.e.) a sale. (6 I. A. 
145. P C.. R ) Held, also, that s. 7 of thoAot, 
applies to transactions by which proprietors 
create tranaferablo rights] of occupancy in 
another fora consideration. RAM FaqIR v. 
8HEO RATAN, 8 O.C. 121. (43 P.R. 1892, 

ii.) 

(251) — Pre-emptor, right of— Decree passed 
in favour of the ven^e, right to execute by the 
pre-emptor — Ctv. Pro. Code, s. 273.— One 8 K, a 
Zemindar of a certain village, brought a suit 
against the appellants for possession of a house 
and land situate in the village alleging them to 
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6.— Right to pre-empt— coniinue^i, 

be trespassers. During the ^pendency of the 
suit, S K. sold the village to A and A’s name 
was entered on the record in place of S K. The 
decree for possession of the house and land 
was passed in favour of A. Before execution of 
the decree, the respondent brought a suit for 
pre-emption against A and got a decree. He 
then applied for execution of the decree passed 
in favour of A. It was contended on behalf of 
the appellants that the respondent had no right 
to execute the decree. Held, that the respond- 
ent could execute the decree passed in favour 
of A inasmuch as a pre emptor stands in the 
shoes of the vendee in respect of all the rights 
and obligations arising from the sale, under 
which he has derived his title, and by reason 
of the sale and the decree for pre-emption he 
is the representative in interest of the original 
vendor. Ram Ratan v. Jugra.i. 8 O.C. 186. 
(7 A. 775, P.B., R.) 

(252) — Auction purchaser , right of to pre-empt 

property sold to another person prior to confirma^ 
lion of sale^Civ. Pro. Code, s. 316.— On the 
20th March, 1902, the plaintiff purchased at 
public auction a share in a certain village. His 
sale was not confirmed till the 26th April. 1902. 
In the interval, on March 26th. 1902, the 

defendant, K, purchased the said share, where- 
upon, the p’aintiff brought a suit for pre-emp- 
tion. Held, that the plaintiff had not acquired 
a perfected. title by tbe confirmation of his sale 
and the grant of a sale certificate at the time 
the property in dispute changed hands and 
therefore had no right of pre-emption. LALA 
Gaya Parshad v. Misra Sidh Gopal, 8 0. 
C. 202. [R., 10 O.C. 273.] 

(253) — Sale, when complete — Limitation — 
Cause of action — Agreement to purchase — Condi- 
tional sale, effect of. — A sale-deed was executed 
in favour of tbe appellant on the 4th Feb- 
ruary, 1897. On the 16th March, 189T, 
an agreement was entered into between the 
appellant and the vendors to the effect that, 
if the purchase money was paid back till the 
11th May, 1903, the vendors would be entitled 
to get back their property- The money was 
not paid up by vendors till the date fixed by 
the agreement. On the 26th April, 1904, the 
present suit was instituted for pre-emption 
within one year from the dale of the expiration 
of the period fixed in the agreement of March, 
1897. Tbe defendant contended that tbe suit 
wa.s barred by limitation. The first Court dis- 
missed tbe suit but the lower appellate Court 
held that tbe right of pre-emption did not 
attach to a conditional sale until it was 
rendered absolute by tbe entire cessation of all 
the rights on tbe part of tbe vendors and as 
this suit was brought within a year from the 
11th May, 1903, it was not barred by limita- 
tion. On second appeal, it was held that the 
suit was barred by limitation, the cause of 
action having arisen on the date of the sale. 
The effect of the agreement of March, 1897, 
was not to make the completed sale incomplete 
but only to add a conation that, up to a 
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certain time, the deed of sale, if so chosen by 
the vendors, could be revoked. The plaintiff 
ought to have brought his suit for pre-emption 
within a year after the contract of sale dated 
4th Februaiy, 1897, and would have then 
taken the property subject to the vendee’s 
liability to restore it to the vendors if, till May, 
1903, the vendors wished to purchase it back. 
Held, further, that, if the effect of the agree- 
ment of March, 1897, could be supposed to 
make the sale, a mortgage by conditional sale, 
the plaintiff could not bring a suit for pre-emp- 
tion until there had been a decree for foreclo- 
sure. Doctor Shiam Saral v. Sharai 
Beg. 8 O.C. 275 (B.) (-20 W.R. 216, R.) 

(254) — Proposal to sell — Oudh Laws Act, ss. 
10 and 11. — A mere proposal to sell property 
does not entitle any one to claim pre-emption : 
but under the Oudh Laws Act there must be a 
complete contract for sale before a suit for pre- 
emption can be maintained. Shankar Par- 
shad v. Hamid ali Khan, 9 O.C. 169 (B.) <3 
O.C. 213, 2 O.C. 7, R.) [R., 10 O.C. 273; D., 

13 O.C. 219.] 

(2bb)— 'Perpetual lease, no suit for pre-emp- 
tion in case of — Lease not a sale — Oudh Laws 
Act, s. 9. — Held, that no right of pro emption 
can be claimed in respect of a perpetual lease, 
as such a lease is not a sale within tbe mean- 
ing of Oudh Laws Act. Babu Baldeo 
Prasad v. Sheikh ali Husain, 10 O.C. 
348 (8 O.C. 21, D.) 

(256)— Pre-emp/or must show a valid title on 
date of decree — Imperfect partition, date of 
its effect so os to alter the relationship between 
the shareholders — Refill of 1901. s. 131— Oud^i 
Laws Act, ss. 9 and 11. — Held, that the princi- 
ple recognized by the Allahabad High Court 
can be applied to the statute law in Oudh and 
a plaintiff pre-emption is bound to show a valid 
title on the date the decree of tbe Court of first 
instance was passed. Where an imperfect 
partition bad taken place between tbe co sharers 
and had been confirmed prior to tbe inatitution 
of the pre-emption suit, Jield, that the relation- 
ship between the shareholders of tbe village 
inter se was not, under s. 131 of U.P. Act III 
of 1901. altered, until it took effect on the 1st 
July following. AMIR HASAN V. MUSAMMAT 

Sardar Begam and others, 12 O.C. 229 = 

3 Ind. Cas. 546. (20 A. 100. 21 A. .374, 21 A. 

441, 25 A. 421, 26 A, 389, 11 O.C. 290, 69 P.R. 
1898. 73 P.R. 1898, 49 P.R. 1901, R.) 

(257) — Right of pre-impticn, meaning of — 
Right of pre-emption, coruiition essential for en- 
forcement of — Oudh Laws Act, a. 10, yiotice 
isswdunder — Tender made subsequent to notice, 
refusal of — Conditional agreement for sale, 
whether it gicea right to sue for pre-emption — 
Oudh Laws Act, $s. 6, 9, 11, 12, and 13. — A 
right of pre-emption is a right to tbe benefit 
of a contract or a right of sabstiention entitling 
tbe pre-emptor, by reason of a legal incident to 
which the sale itself was subject, to stand in 
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the shoes of the vendee in respect of all the 
rights and obligations arising from the sale 
under which ho has derived his title. The 
right of pre-emption is not an absolute right to 
acquire immoveable property, but only a 
relative right to acquire it in preference to all 
other persons, and in this respect it differs 
essentially from the right wbjch has its origin 
in proposal and acceptance. In all cases a 
violation of the right is an essential condition 
to the bringing of a suit for enforcement of the 
right of pre-emption. Held, therefore, that a 
person being entitled to a right of pre-emption 
'is not entitled to claim a decree merely on the 
ground that the owner of the property has 
issued a notice under s.lO, Oudb Laws Act, and 
that a tender made subsequent to the receipt 
of notice has been refused. Where a conditional 
agreement for sale bad been entered into, but 
had subsequently been superseded by agreement 
of the parties, held that it could not give the 
plaiutiff a right to sue for pre-emption ; for it 
could not be said that the agreement was evi- 
dence of a complete contract t.t sell. JaGAN 

Nath v. sheo Ratan Singh. 13 O.C. 219. 
= 7 Ind. Cas. 295. 

(258) — Ancestral lands — Division and separa- 
tion 0 / shares amongst co heirs —RelatioTis to 
remote degree — There is no authority for hold- 
ing that before a Burman can sell bis property 
to others ho is bound to offer it first to every 
•one of his relations including those of remote 
degree. The plaint allegea that the lands 
belonged originally to the plaintiff's grand- 
parents, who were also the great grandparents 
of the first and second defendants, but it also 
stated that upon the death of the plaintiff's 
grandmother over 40 years previously her six 
children had divided the ancestral property, 
and that the property, which was the subject- 
matter of the. suit, fell to the share of the 
graudmother of the first and second defendants. 
The plaintiff claimed, notwithstanding the 
division and separation of shares aoi >ngsC the 
ohildroo of bis grandparents, that he was a 
co-heir with those defendants in respect of the 
land in suit, and that tbo«e defendants were 
under an obligation to offer the land to him for 
sale before selling it to strangers. Heli that 
npon tne division of the property amongst the 
children of the plaintiff's graud-parc'nts, each 
child took the particular lot or lots which fell 
•to him or her free from all obligation as regards 
pre-emption, and a fortiori the descendants of 
each child also took the lot or lots which 
devolved on them respectively free from such 
obligation. 8HWE ElK KE v. THA Hla 
AUNG. 1 L.B.R. IM. [R., U.BR. 1007. 
2nd Qr., Buddhist law — Inheritance — Pre- 
emption 1 ; Diss., 14 Bur. L-R. 91.] 

(250)— Enforcement of right of pre-emption 
between non-mahomedans. — The right of pre- 
emption is entirely a creature of the Mabo- 
medan law. Though everybody is held Co 
(know the law the rule of pre-emption is neither 
a part of the law of the land nor a portion of 
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the personal law which the Courts are bound to 
administer under the provisions of s. 5 of Act 
XX of 1875. As between the Mahomedans the 
rule is enforced. Similarly where a non-maho- 
medan purchases property cle.irly understand- 
ing that he does so subject to rule of pre-emption 
ho is equitably bounJ by the rule. But the 
rule cannot apply in the case of the vast 
numbers of non-mahomedans who have never 
beard of such right. AliDUL RaZAK v. 
Jagoba, 7 C P.L R. 117. 

(260)~Re-5cife by vendee to vendor, when 
could affect right of pre-emptor — Sale to stranger 
of a CO occupant’s entire share, effect of . — 
In cases to which the Muhimmadan law of 
pie-cmption is applic.ible, it has been held, on 
the authority of the Hedaya, that, once the 
right of pre-emption had accrued, no subse- 
quent dissolution of the contract, between the 
parties to it, could dissolve such right. (13 W. 
R. 332, B.; 20 A. 100, 21 A. 374, 2i A. 441. 23 
A. 247, 2G A. 389, A.W.N. 1884, 169, B.) 
Further, apart from the JIuhammadan Law, 
the power Co defeat the rights of the pre- 
emptor lasts only up to the institution of the 
pre-emption suic and a fortiori does not last 
after the passing of the decree in the suit. So, 
on tbopab-iing of such a decree, the right under 
it cannot be defeated by any subsequent re-sale 
by vendee to vendor. Also, even before the 
institution of the suit, it would aopcar that a 
stranger-veudee of a co-occupant’s entire 
share cannot defeat the pro-emptor's right 
by re-conveying the share to the vendor- 
Ganpatsa Mahadasa v. Joomabhai, 2 N. 
L.R. 180. IF., 6 N.L.R. 13G.J 

(26J) — Right of — Re-conveyayice to vendor 
after suit for pre-emption — Whether .^defeats 
pre-emptor' s right. — Held, that after institu- 
tion of a suit for pre emption, the vendee 
cannot defeat the pro-eniotor’s right by ro- 
eonveying to bis vendor who has parted with 
the whole of his share. MT. RM.IAI v. 
IBBHAN, 5 N.L.R. 136. 12 N.L..R. 150. F.; 5 

A. 110 . 7 A. 775. 2d A. 590, 20 A. 100, 23 A. 
247, 21 A. 3T4. 21 A. 441. 26 A. 339. 31 A. 
Ill, 30 A. 130. -30 A. 4G7, 3 A.L J. 544. 6 B. 
H.C. 2G3 , 2G C. 1. 26 C. 39. 6 M.H.C. 26, 

21 M. 288, 24 M. 449. 8 C P. L.R. 45. 11 G.P. 
L.R. 122, 62 P.R. 1879. 73 P.R. 1898, B.) 

(262) — Pre-emption— Custom in Gurdaspur 
— Sale of house — Vicinage — Common wall. — The 
custom of pre-emption exists in Gurdaspur. 
Where two rival pre-emptors have adjoining 
houses, and one of them has a common wall 
which forme one of the walls of the house sold, 
and the other has not. the former has a right 
superior to the latter without any proof of 
custom on tho point. KaLAN KHAN v. Ram 
8URAN DAS, 97 P.R 1880. IRel. on. 108 P.U. 
1886; D.. 43 P.R- 1903 = 92 P.L.R. 1903, 71 
P.R. 1905 = 129 P.L R. 1905 ] 

(263) — Preemption bp vicinage— Custom — 
Samrial, Sialkot tehsil . — In this suit for pre- 
emption on the ground of vicinage in respect of 
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a house in the town of Samrial, it was found 
on the evidence that the plaintiff had failed to 
prove the existence of a custom that mere 
proximity gives a right of pre-emption. With 
reference to ?. 11 of ihe Punjab Laws Act, in 
such cases, the existence of the right of pre- 
emption in the particular town must be shown, 
ana it was a local custom which had to be 
looked to, to ascertain hy vvhom and under what 
circumstances it could be exercised, and no 
plea of law and general custom alleged to give 
such right was therefore admissible. LABHU 
v. Chendra, 69 P.R. 1884. [R., 17 P.R. 

1895.] 

(264) — Pre-einption — Custom — Wajib-ul-arz 
— Onus of proof^Owner of isolated plots — Co- 
sharer. — A person claiming to be co-sharer by 
virtue of his holding two revenue fee plots 
situated in the same Khficat as that in which 
the property sold is situated, is not entitled to 
claim a right of pre emption based upon custom, 
inasmuch as there is no community of interest 
between him and the vendor. The wajib- 
ul-arz is not the custom. It is merely a 
piece of evidence to be given due considera- 
tion to, in the course of the enquiry. The 
question is whether by production of the wajxb^ 
ui-arz in question, without the support of a 
single instance in which the right has been 
claimed or exercised, the plaintifihas discharg- 
ed the onus of proving the existence of a 
custom of pre-emption giving him as a pro- 
prietor of an isolated plo at right to pre- 
empt. Mawasi V, Mood Chand, 9ALJ 
670 = 14 Ind. Cae. 278 = 34 A. 434. 

(265) — Pre-emption— Sale of a house in the 
city — Subsequent sale— Suit to pre empt the 
first sale — Consideratioii of the second sale 
greater than that of the first— Question of price. 
— A house iu the City of Benares was sold for 
Rs. J.150. The vender resold it to the appel- 
lant for Rs. 4,000 The plaintiff brought a 
suit for pre-emption of the first sale offering to 
payRs. 1,150 the consideration of the first 
sale. Both the first and second vendees were 
made parties to the suit. The defence of the 
second vendee, inter alia, was that the plaintiff 
could not dispossess him without paying the 
amount that he had paid, viz., Rs. 4,000. 
JS’efd that the second sale was subject to the 
right of pre-emption, and the pre-emptor was 
only bound to pre-empt the first sale, making 
the subsequent vendee a party to the suit so 
as to bind him by the proceedings, KHETTAR 

Chandra Basu Mallick v. Nabinkali 
De\% 11 A.L.J. 627 = 20 lod. Gas. 424=39 A. 
383. (32 A. 45, R.) 

(260) — Ottidar's right of pre-emption — Limi- 
tation Act, 1908, art. 120. — The right of pre- 
emption, which an Ottidar has, depends entirely 
on the custom which prevails iu the West 
Coast. The right of the Ottidar consists in a 
right to elect, when there has been an attempt 
on the part of the owner of the property to sell 
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it to a third person, whether he will buy it for 
the same price as that offered by the third' 
person or not. It is obvious that such a right 
can only be rxercised when the Ottidar knows 
firs? of all that the property is sold or attempt- 
ed to be sold fo another person, and what the 
terms are on which it is so prop.osed to be sold. 
If he bas no knowledge of either fact, he is not 
in a position to make any election. An Ottidar 
is entitled to have an opportunity given to him 
to mike the election to which bis tight of pre- 
emption entitles him. The right to sue, there- 
fore, does not arise until the Ottidar knows of 
the sale of the property and the terms of the 
sale. Art. 120, Limitation Act, applies and 
time would run only from the date of ®the 
Ottidar’s knowledge of the sale. Art. 120, 
Limitation Act, does not make it a condition 
that the plaintiff should have knowledge of the 
fact which give rise to the cause of action, be- 
fore time begins to run. But there can be no 
doubt that, if the nature of the right imports, 
as a necessary condition, knowledge of certain 
facts, then the right to sue cannot be said to 
arise in such a case unless the plaintiff had the 
necessary knowledge. P. MAMABI v. ACHA- 
RATH PARAKIT MADIGA PURAYIL CHEREYA 

Kunhifekki HAzi. 12M L.T. S33 = 23M.L.J. 
607. (5 M. 1898. 7 M. 309, 13 M. 490, 15 M. 

480, 20 M. 305, 24 M. 449. 29 M. 336, 30 M. 
388, R.) 

(267) — Pre emption — Paiki number or recog- 
nized division of survey number — Occupants or 
co-occupants — No right of pre-emption as 
between— Eerar Land Revenue Code. 5s. 4, 86, 
105, IQb—The words ‘ survey number' in s. 106 
— Meaning. — An occupant or co-occupant of a 
pai/ci number, i.e., a recognised division of a 
survey number, has no right of pre-emption 
over another paiki number in the same survey 
number. Unoer s. 86 of the Berar Land 
Revenue Code, a portion of survey number 
cannot be recognised as a recognised division 
of the survey number unless it is itself a hold- 
ing. It follows that two holders in a recognised 
division of a survey number are co-occupants 
with reference to each other, but that an 
occupant or a co occupant in a recognised, 
division is not a co-occupant with reference to 
an occupant or co-occupant in another recog- 
nised division of the same survey number, for 
they do not hold in the same holding and 
therefore do not come within the definition of 
co-occupant with reference to each other. 
When there are recognised division of the 
survey number, the words * survey number' in 
s- 105 mean one of such recognised divisions, 
since each such recognised division is a hold- 
ing. MT. GANQUv. CHANDU, 9 N.L.R.16 = 

18 Ind. Cas. 862. 

(268) — Pre- empfion. Suit for — Contract of sale- 
of property, existence of— Mortgage-deed with 
stringent terms no evidence of a transaction op 
sale. — What a plaintiff in a pre emption suit 
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has to make out is that there is in existence a 
contract for sale of property by virtue of which 
a third person, whose right to acquire the pro- 
perty is inferior to that of the plaintiff, has 
obtained a right to acquire. (9 O C. 169, i2.) 
Where the plaintiff sued to enforce his right of 
pre-emption, alleging that the transaction 
carried on between thedefendants was in reali- 
ty a sale and that the deed in question bad 
been drawn up fraudulently in the form of a 
mortgage in order to conceal the real nature of 
the dealings between the parties and thereby to 
defeat the plaintiff's light of pre-emption, held, 
that, in the absence of all evidence explaining 
the nature of the transaction, a Court is not 
justified in finding that the mortgage-deed 
furnished evidence of a transaction of sale, 
merely because its terms were so stringent as 
to make it highly improbable that redemption 
would ever tJike place. BaDHI Sinoh v. CHAN- 
DIKA Singh, is O.C. 1 = 14 Ind. Cas. 8. (3 
O.C. 213. 145 P.R. 1906, 46 P.R. 1895. R.) 

(269) — Pre-emption — Pre-emptor not suing 

bona fide for herself — Maintainability of suit. 
—A pre-emption suit not instituted bona fide 
with the object of excluding a stranger from 
the village is not maintainable. MahahaNI 
V. Ram ADHAU, 13 Ind. Cas. 508. (21 C. 496, 

21 I. A. 26. 9 O.C. 331. P.) 

(270) — Sale by vendee to a person entitled to 
pre-empt — Suit to pre-empt the sale by vendee, 
inatniainnbilily of . — L sold his property to D 
on 5th of Juno, 1909 S had a right to pre-empt 
the property and was about to bring a suit for 
it, when, on the 4tb of June, 1910. D, the 
vendee, re-sold the property to him. Thereupon 
A, who was related to D, brought a suit for pre- 
emption on the basis of the sale of 4th of June 
1910, made by D in favour of b : Held, that 
the suit was maintainable. ADHAUI DUBAIN 
V. 8HEODIR.AC PANDB, 13 Ind. Cas. 708. t7 
A. 917, 26 A. 334, H.) 

(271) — Pre-emption, right of — Sale — Per- 
manent lease whether can be healed ns safe— 
Lease^ no pre-emption in the case of. — A deed of 
permanent lease which gives a right of per- 
manent possession to the Ussee in consideration 
of Rs. 160 as zar-i-peshgt and of an annual rent 
of Rs. 2^caunot be construed as a deed of sale. 
There can bo no right of pre-emption in the 
case of a permanent lease. TriLOKI Nath v. 
Bheo Manoal, 14 Ind. Caa 717. (10 O.C. 
348. F.) 

{272)~Pre-emption -Co-sharer — Partition, 
effect 0 /.— The sale in respect of which the 
present pre-emption suit was instituted took 
place on the 22od of July. 1909. On the Qlst 
June previously, partition bad been made and 
confirmed with effect from the 1st of July, 
1909. Under the partition, the plaiotiS and 
the vendor weroco sharers in the same mohal 
and the vendee ceased to be co-eharer with the 
vendor. The wajib-ul-arz. which was prepared 
after the partition, was verified on the 2Dd of 
August, 1909. Held th&t Ibo plaintifi had a 
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right to sue for pre-emption. NandKishORB 
Singh v. Ram Birich R^i. 15 Ind. Cas. 704. 

(273) — Re-sale of portion of property to person 
entitled to pre-empt — Sait to pre empt the 
second sale, not maintainable. — A sold his 
zemindari to B, on the 5cb of June, 1909. 
Before the limitation to bring a suit for pro- 
emptiori had expirod, B, admittiiig the pre-emp- 
tive right of G, re-transferred a portion of the 
property to him and retained the rest for 
herself. D, who was a near co-sharec of B, the 
original vendee, brought a suit to pre-empt the 
portion of the property re-sold to C. Held, 
that the suit was not maintainable, SHEO 
DAYAL PANDE v. ADHAHI DUBAIN, 16 Ind. 
Cas. 409. 

(274) — Pre-emption — Oudh Laws Act (XVIII 
of 1876), ss. 9. 10 -Sale to co-sharer — Right of 
co-shcir,.rs inter se — Wajib-ul-arz — Custom — 
Process and history of development of custom — 
Statutory law regarding pre-emption. — The 
Wajib-ul-arz of the village provided No 
sharer in the village cau aisposc of Lis share or 
any portion of it to any one who is not a co- 
sharer either by way of sale or morigago, so 
long as any co-sharer is willing to accept a 
transfer of it in the same way.” Held, (1) 
that, while the lV(3ji6-uf-arz declared aright.of 
pre-emption in favour of co-sharers as against 
a person outside the co-parcenary body, it did 
not declare at the same .time that no such right 
existed in cases whore one co-sbaror sold to 
another and that, therefore, the wajib-ul-arz 
did not afiord evidence of the existence of a 
custom in conflict with the statutory right of 
pre-emption between co-sbarors ; (2) that, in 
the absence of a woll-esCablisbcd custom to 
regulate the rights of pre-emption of co-sbarcrs 
inter se, the statutory provisions of the Oudh 
Laws Act stopped in, that s. 9 of the Act laid 
down a rule of preference to regulate the rights 
of co-sharers inter se, aud that the language of 
8. 10 also indicated that the right of pre- 
emption could arise, not only on sales to 
persons oulsldo tho village community, but 
also on sales to the memours of the same 
community ; (3i that s. 9 of the Oudh 
Laws Act must be read along with s. 6 in order 
to arrive at a true notion of the extent of the 
right of pre-emption. The proee.s8 and history 
of development of tho custom and Statutory 
Law of Pro-omption m Oudh traced. SHEO- 
RATAN Singh v. U.jao ar Singh, 16 Ind. 

' Cas. 600 = 15 O.C. 389. 

(275) — Rishtadar karibi not co-owner with the 
vendor — No right to pre empt. — The pre-emp- 
tive clause in tne znmima khewat of a village 
ran as follows “ When any sharer wishes to 
transfer his rights, he can transfer first to a 
near relative {rishtadar karibi), after him to 
a distant rela' ive * istadar sardi, and after him 
to sharers in the village {shurkanden deh) , Id 
tho event of those persons refusing, the trans- 
feror shall have power to sell or mortgage to 
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whomsoever he pleases. Sharers f/iissadaran) 
and sharers in the village {$hurkain deh) shall 
be considered to have preference on condition 
that they are willing to pay the same price as 
a stranger is paying Hefi, that, under the 
above clause, a near relaLive, who wis not a 
co-sharer nf the vendor in the same mahal, 
had no right to pre-empt. Mahabir PERSHAD 
V. Ram Lochan Teavari, 17 lad. Gas. 521. 

(276) Pye-evipiion—TJt^ pendens — Benami — 
So.le in favor of wife — Fact alleged by one and 
not denied by the other- — Where a deed of eale 
is in a Hindu lady’s favour, she is to be presumed 
the owner of the property sold to her there- 
under, and the onus o! proving that it is a 
henami transaction and the real owner is her 
husband lies on tbe person making the asser- 
tion, specially when the husband does not 
claim that property. A Ofcree obtained, by the 
real owner of the pre-empted property, during 
the pendency of the pre-emption suit, cancel- 
ling the sajp against the vendor and the vendee 
alone, which is ba^ed on the title acquired 
long oefore institution of the pre-emption suit, 
is good, and the rule of lis pendens does not 
apply in such a case. A party alleging a fact, 
which is neither denied nor expressly admitted 
by the opponent, is not bound to prove it. If 
a party repudiates his interest in tbe suit, the 
Court is bound to accept it. Mussamm.VT 
Dhan Devi v. Balmokand, lOl P.W.R 
1912 = 131 P.L.R. 1912=16 Ind. Cas. 122. 

(277) — Decree for pre-emptor-~ Appeal by 

vendee^Transfer of property on basis of which 
pre-emption decreed subsequent to decree— Con- 
struction of deed — Sale or mortgage — Criteria — 
E oidence— Admissibility of oral e vidence— Third 
party -Evidence Act (I of 1h72), s. 92. scope of— 
Punjab Pre-emption Act (II of 1905), s. 4.— 
Where after obtaining a decree for pre emption 
and during the pendency of an appeal against 
tbe decree preferred by the vendee, a pre-emptor 
parts with the property, on the strength of 
which he was able to sue for pre-emption, the 
transfer does not disentitle the pre-emptor to 
the decree he has already obtained, and tbe 
vendee cannot ask the Appellate Court to take 
away from the pre-cmpcor the benefit of the 
decree on the ground ot his subsequent transfer 
(91P.R. 1909. F.B., 4 Ind. Cas. 337, 161 P. 
W.R. 1909, 148 P.L.R. 1909, R.) The prohibi- 
tion in 8. 92 of the Evideuce Act against going 
behind a written deed applies only to part es to 
a deed and not to outsiders (117 P.R. 1890, 

F B., 20 P .R. 1399, Pel. on.) In order to prove I 
that an ostensible mortgage is really a sale, 
what has to be shown is (a) that there was a 
positive understanding between mortgagor and 
mortgagee that redemption would not be de- 
manded, or (6) that the terms of the mortgage 
^5®. ®hch that redemption is a virtual impos- 
sibility, Onerous conditions in a mortgage 
are not in themselves sufficient to warrant the 
decision that it was really a sale. A mortga- 
ged a building site to the nephew of her husband. 
The site was situated in a town in tbe heart of 
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a flourishing canal colony where such property 
was likely in future to increase in value. The 
mortgage-money was not higher than the 
market-value of the site. The term of the 
mortgage was fifteen years No interest was 
chargeable on tbe mortgage-money proper but 
the mortgagee was entitled to build on the site 
at will and to charge tbe expenditure, with 6 
per cent, per annum interest, on the house: 
Held, that these circumstduces were in^nfficient 
to prove that the transaction between the pat- 
ties Was a sale and not a mortgage. Megha 

Ram V. MakhanLal, 13 Ind Cas 667 = 126 
P L.R. 1912 = 67P.R. 1912 = 225 P.W.R. 1912. 

1895. 7H P.R. 1904, 19 P.R. 1905. 
78 P.L.R 1905, Pel. on.] 145 P.R. 1906. 109 
P.L.R. 1907. 20 P.R. 1899. D ) 

{'278)— Punjab Pre-emption Act (II of 1905), 
Sii. 12 (6), secondly 14 — Pre-emptor and vendee 
equally relited — Pre-emptor also co-sharer in 
Holding— Preferential rxght—Dismissal of suit 
in caseof equal right— Civ. Pro. Code (1908). 5 . 

Extension of Ume~ Pre-emption decree — 
Where both the pre-empior and the vendee are 
agnates of ihe vender, equally related to him. 
but the pre-emptor is also a co-.sharer in the 
holdiogf a portion of whicb is sought to be 
pre-empted, the pre-emptor is entitled to a 
preferential right. When both the pre-emptor 
and tbe vendee have equal right of pre-emption, 
the suit of r,he pre-emptor must fail. Obiter 
dictum : — The purchase money due under a 
pre-emption decree was to be paid by lOth 
December Tbe money was remitted by money 
order on 5tb December but was not paid by 
the post office until 6th January, 1912 : Held, 

(1) that delay was not due to any fault of the 
decree-holder ; (2) that the Court could extend 
the lime under s. 148, Civ. Pro. Code. NABA 
V. Pathana, 53 P.L.R. 1913 = 72 P.W.R. 
1913 = 60 P.R. 1913 = 18 Ind. Cas. 86. 

(279) — Sale — Transfer by virtue of compro- 
mise ^cree in pre-emption suit— Right of pre- 
emption does not accrue on such transfer. — A 
right of pre-emption dees not arise upon a 
transfer effected by virtue of a compromise 
decree in a pre-emption suit. For the accrual 
of the right of pre-emption, there must be a 
person acquiring property by a contractual 
relation ot sale or transfer. Khem\N v. 
AL.VDAD, 74 P.W.R. 1913 = 18 Ind. Cas. 957 = 

195 P.L.R. 1913. (7 A 917 = A.W.N. 1885. 

295. 25 A. 334 = A.W.N. 1903, 63=1 A.L J. 

247, F.) 

(230) — Pre-emption — Exchange or sale — 
Question whether exchange or sale — Question 
of low— When amount of mortgage-charges to 
bepaid bypurchaser — Nopart of purchase-money 
— A smalt sum of money paid in a tmsaction 
of exchange Merely adjusting factor does not 
alter nature of transactio i . — Held, that, the 
question whether a particular transaction pur- 
porting to be an exchange of properties was in 
reality a sale amounts to a q^uencion of) law, 
when the contention is that, in the determina- 
tion of the queatioa* tbe Court should have 
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Pre-emption — continued. 

6. — Right tocpre-empt^conc^uded. 

reg-trd to the fact that, one of the properties 
dealt with being under raortgago, the trans- 
feree must be taken to have paid as part 
consideration to tbo trarisfcror, or on bis behalf 
to the mortgagee, ihe amount of the mortgage- 
charges. The amount which the purchaser 
of property will eventually have to pay in 
respect of morigiige-churges upon it cannot be 
said to form part of the purchase money, when 
such properly is sold for a dchnite amount. 
In a transaction of exchange, the mere fact 
that one of the parties has in addition paid a 
small sum of mouey by way of adjusting the 
value cannot alter its nature. QAZI v. 
SHARFa, 100 P W. R. 1913 = 199 P. L. R. 
1913 = 19 Ind. Cas. 301. (97 P. R. 1900, R.) 

Co-sharer — Mahomedan parties to suit — 
Mahomedan, law — See U. P. ACT, XVIII OF 
1876, s. 9, cIs. (2), (3|, 3 0. C. 110. 

Usufructuary mortgage by tenant without 
landlord’s consent — Right of landlord to sue 
for pre-emption. See C- P. ACT XVII OF 
1889, s. 38, 9 C. P. L- R. 91. 

See Buddhist Law— General, L.B.R. 
1872—1892, 76. 

See Custom. 3 Agra 138. 

Rights of persons equally entitled to pre-empt 
— Sre Decree — Decree, Form of, i a. 
•291. 

See Deed— Construction of Deeds, 

A. W.N. 1881, 6. 

See Hindu Law— Widow, 98 P.R. 1868. 

See Landlord and Tenant— Chakdar, 
44 P.R. 1870. 

See Limitation act, 1908, art. 120, 30 
P.R. 1893, 87 P.R. 1893,25 P.R. 1899. 30 P. 
R. 1892, 11 P.R. 1893. 

See Mortgage— General, 20 a. 19, F. 

B. — A.W N. 1897. 160. 

See Mortgage— Miscellaneous. U.B. 
R. 1897—1901, Vol. II, 511. 

Existence of a right of— No defence to a suit 
lor possession— See PLEADINGS, 27 A. 78. 

Value of subject matter of suit for pre-emp- 
tion— Form oi appeal, when valuation by 
plaintiS determines the question of— Appeal-- 
Jurisdiction — Civil Courts Act, s- 18 — See 
VALUATION OF SUIT, 6 O.C. 255. 

7.— Subject of Pre-emption. 

See Punjab act iv of 1872. 

{l)—Act XXIII of 1861. s. 14, claim under, 

byco-sliarer in estate— Pre emption-~Rights of 
ciatmnnr — Petitioner, who was a co-sharer in 
an estate, on an interest of another co-sharer 
being put up for sale in execution of a decree, 
came and claimed under e. 14 of Act XXIII of 
1861 to be declared the purchaser of that in- 
terest. The Principal Sudder Ameen enter- 
tained the claim and substituted the petitioner 


Pre-emption — continued, 

7.— Subject of pre-emption — co^ilinued. 

for the actual purchaser. The High Court 
held that the Principal Sudder Ameen had no 
authority under s. 14 of the said Act XXIII of 
1861 absolutely to substitute the petitioner for 
the actual purchaser of the interest sold. The 
party elaiuiing pre-emption under the circum- 
stances stated m the section should, like a 
claimant for pre-emption in any other case, be 
lelt to assert his right in a Civil Court. SVUD 
ABDOOL JaLEEL v. KALEE KOOMAR, DUTT, 
6 W.R. Mis. 3. 

(2) — Act I of 1841, s. 2 — Pre-emption — Putte- 
datee tenure. — A right of pre-emption at 
auction-sale can arise even though the estate 
is not puce Putteedaree but only imperfect 
within the meaning of s- 2 of Act I of 1841. 
SHEIKH KADIR BUX v. RAM TAHUL BHAGUT, 
3 N.W.P. 125. 

(3) — Sale of confiscated -property by Revenue 
aulfiorittes — Clavn for pre-tmption against 
purchaser . — A claim lor pre-emption would not 
lie against the purchaser of confiscated property 
sold by the Revenue Authorities. MAHOMED 

Villayat-ool-lah Khan v. ahmed Hus- 
SUN Khan, 3 Agra 70. 

(4) — Wajib-ul-arz — Pre-emption — Govern- 
ment bound by conditions of Wajib-ul-arz. — The 
property of a convict was confiscated by 
Government and was sold to bis mother. 
Held, <ii that the Government acquired the 
convict’s share in the mouza in the same 
condition in which tbo latter hold it before his 
conviction ; and (2) that the plaintid a co-sharcr 
who claimed to pic-empt the sale was entitled 
to tbo eight of pre-emption subject to tho 
payment of the consideration paid by the vendee 
to Government, THE COLLECTOR OF FUT- 
TAHPOREv- SYED YaD ah, 1 Agra 88. [F., 

1 N.W.P. 93; R., 28 A. 235 = 25 A.W.N. 259 = 

2 A.L. J. 787 .] 

(5) — Kotoe and golah — Proof of local usage 
and custom. — Exercise of tho right of pre- 
emption was allowed in respect of a kolee and 
golah where it was proved that according to 
local usage and custom such properties were 
subject to pre-emption. Kesho RAI v. 
Binayak Rai, 3 Agra 179. 

j6)— Properties with separate numbers in 
Collector's register— Effect — Pre-emption . — 
Whore certain properties bore separate num- 
bers in the rent-roll of the Collector, and were, 
therefore, separate estates in tbo legal sense of 
tbe word ** estate” held that there was such a 
separation as would prevent a claim for pre- 
emption 00 ihe ground of co-parcermry. JOOB- 
RAY BINGH v. TOOKUN SlNGII, l4 W.R, 476. 
[D., 35 C. 676.] 

(7) — Pre emption— Claim to pre empt one of 
the several properties sold — Decree for that pro- 
perty only.— villages wore sold together by 
one sale-deed. Tbo plaintiffs had pre-emptive 
right in respect of only one of them. Held, 
that the plaintiffs could not pre-empt tbe 
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Pre-emption ^continued. 

7. — Subject of Pre-emption— 

other two villages in which they had no in- 
terest, The fact that the sale was joint and 
thac the properties and their prices were insepa- 
ra'^^e did not affect the matter. MUNSHI 

MakundSarup V, Musammat Sarvi Be- 

GAM. 2 lod. Caa. 65. 

(8)~lfesne profits— Claim due before date of 
pre-emption right— Subject of pre-emption.— 
A claim for mesne profits, due before the date 
on which the right to pre-emption arose, cannot 
form the subject of pre-emption. Emamood- 
DEEN SOWDAGUR v. ABDOOL SOBHAN 7 
W.R. 117. [2?., 12 A. 234.] 

Right of pre-emption, applicable only to 
sales— Lease in perpetuity, not a sale.— Pre- 
emption applies CO sales only, and a lease in 
perpetuity, however small the reserved rent, 
IS not a sale, and cannot therefore be the sub- 
ject of pre-emption. The lower Appellate Court 
m this case, had rightly treated the transaction 
between the parties as a lease, which it cer- 
tainlywas. an annual rent of one rupee being 
reserved, and the contention of the appellant 
that the transaction was really a sale was not 
upheld by the High Court. MOOROOLY RaM 
V. BAliOO HUREE Ram, 8 W.R. 106, fF 25 
W R. 43 : R., 15 G. 184. 136 P.R. 1907.] ’ 

(lot— Wajih-ul-arz— Pre-emption— Alienation 

—Lease.— Where the right of pre-emption was 

A in the wajib-ul-arz 

which was Lo the effect that if any sharer 
wishes to transfer his share by sale or mortgage 
or in any other way, he should effect the same 
in favour of bis co-sharers, etc., it was held 
that the meaning of the clause was to give the 
right of pre-emption, only when something in 
the nature of an alienation or transfer of pro- 
prietary right was intended and not merely on 
every occ.i.^ion when a sharer might make a 
lease of his property even though the lease be 
for a term of 20 years. Rai ManicK Chund 

v. Rai BISH.USHUR BUKSH SiNGH, 2 Agra 
99* 

(lU-Wajib-ul-arz -Pre-empfion — Transfer 

upon trust to pay debts of transferor out of 

profits— Alienation. — Where, by a deed of 
arrangement between the parties, certain 
shares in a mouzah were mnde over to a 
manager upon trust to pay out of the profits to 
the creditors of the transferors and the residue 
of the profits to the transferors, who bouud 
themselves not to alienate the property so 

debts remained unpaid, held that 
the deed did not operate to divest the property 
from the oriainal holders and to ves*; it in the 
manager either by way of mortgage or other- 
wise, and that there was not such an alienation 
of the property which would confer on the 
plaintiff the right of pre-emption under the 
stipulation of the wajib-ul-arz. Octar Singh 

V. MUSST. Ablakhee Koonwer. 2 Agra 
328. ^ 

(12) — Wajib-ul-arz— Chuck tenure — Pre-emp- 

tton—Alienation-Co’s7iarer,’-Where the Wajib- 
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7.— Subject of Pre-emption— conf*tittcd. 

ul-arz, to which the holder of a Chuch was not 
a party, provided for a preferential rights of 
purchase in favour of the co-sharers in the 
village on the occasion of the alienation of any 
share, and the plaintiff, one of the Zemindaree 
proprietors, claimed this preferential right 
with respect to a resumed muafee chuch which 
had been alienated by the holder thereof, it 
was held that such alienation was not an 
alienation of a share within the meaning of 
the wajib-uL-arz, that the holder of the chuck 
was not, by virtue of his tenure of the chuck, 
a co-sharer, that the co-sharers were the Zemin- 
daree proprietors and that the tenure of the 
chuck would neither confer on its possessor a 
right of pre-emption, nor subject his estate to 
such a right in the event of alienation. 8HEO 

Lall Sahoo V. Sheik Rumzanee, 2 Agra 
35. 

(13 ) — Exchange of share of one village with 
thatof another — Pre-emption — Consideration,— - 
R and others exchanged their share and their 
bouse in mouzah K for the share and house of 
S and another in mouzah G. Plaintiff who 
was a co-sharer in the former mouzah sued for 
pre-emption under the terms of the wajib-uU 
arz Held, that the transaction, being an 
exchange of property for property, was a 
sale, and that the right of pre-emption could 
only be claimed under the terms of the 
wajib-ul-arz in respect of laud, but not of the 
house of the vendors ; that the price payable by 
the pre-emptor to the vendee should be the 
estimated value, not of che property in suit, 
but of the property which was given in ex- 
change for it. 8EWA RAM V. RiSAL ChOW- 
DHRY. 1 Agra IM. [F , 1 N.W.P. 93.] 

(14/ — Wajib-ul-arz — Transfer under compro- 
mise of suit, whether amounts to sale, — Where 
the parties to a suit for pre-emption entered in- 
to a compromise by which the plaintiff pre- 
emptor relinquished bis claim to a portion of 
the property in snit in favour of the vendee, 
and the latter admitted the plaintiff’s claim to 
the remainder of the property, and a decree 
was passed in terms of the compromise, held, 
that the compromise and the decree passed 
thereon did not amount to a sale by the 
vendee to the plaintiff so as to entitle another 
co-sbarerin the village to bring a suit for pre- 
emption against tbe plaintiff on the ground 
that he was a nearer co-sharer. HANUMAN 
Rai V. UditNarain Rai. 7 A. 917=A.W.N. 
1885, 295. 

(15) — Wajib-ul-arz — ‘ ' Transfer '^ — "Sale ,” — 

An agreement by which one person agrees to 
transfer to another a portion of his share, for 
which he intends filing a suit in consideration 
of the latter supplying him with funds for its 
prosecution, operates to effect such transfer; 
and a subsequent compromise of the snit, which 
recites a certain portion only of tbe share 
originally intended, as having been transferred 
to tbe person supplying the funds, does not 
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Pre-emp^/oii— continued. 

7. — Subject of Pre-emption — continued. 

operate as a fresh transfer, but only as a re- 
adjustment of the share between the parties to 
the agreement. Consequently (where the 
wajib’Ul-are of the village granted a right of 
pre-emption to co-sharers in respect of a share 
which a sharer wished to transfer) a person 
who, subsequent to the agreement and before 
the compromise, has acquired the remaining 
portion of the property, the subject of suit, 
cannot claim to pre-empt from the transferor, 
the portion of the share ultimately transferred 
to him in virtue of the compromise, for, the 
transferor's title was complete by the original 
agreement, and the claimant was not a sharer 
at the time. LACHMI NARAIN v. M ANOG 
DAT, 7 A. 291 = A.W.N. 1885.47. [/?.. 43 P.H. 
1900, 7 0.0. 158.] 

(16) — Wajib-ul-arz — Decree-holder purchas- 
ing at Court-auction — Re-sale to judgment- 
debtor before confirmaiion-^Effect. — Where a 
decree-holder who bas purchased the rights of 
the judgment-debtor iu Court-auction in execu- 
tion of his own decree, and has been pur. in 
possession thereof, re-sells the sam*) to the 
judgment-debtor be'ore the condrmaiion of sale 
on receiving the decree amount from him, 
there is no alienation in the case between the 
decree-holder and tho judgment-debtor, such 
as is contempiaied by the wajib ul-arz^xn tho 
provisions with re>p 0 ct to pre-emption MAHO- 
MED Raza Khan v. Jawahik Singh, 2 
Agra 1. 

(17) — Muhammadan law — Pre-empt%on — 
Public road. — Certain zamindari prrperty and 
two houses were sold. PlaintifI sued only to 
pre-empt the zamindari property. Defendant 
pleaded that plaintiff was entitled to pre-empt 
one house and his .suit must be dismissed, 
inasmuch as ho had not claimed pre emption in 
respect of the said house. Both tho vendor 
and the pre-otnptor wjro co-sharers in the 
village, and the house in questioji was situate 
in tho village and was coonectod wirh the 
bouse of the pre-omptor by a public thorough- 
fare. Held, tnat no right of pre-emption arose, 
as, without going into the question as to the 
rights of the zemindars in the soil of the land, 
it was clear that neither tbe vomlor nor tho 
pre emptor bas any right to close the •■oad or 
to place any obstacle thereon. l^IIRZUNNISSA v. 

Payaz Husain, 6 A.L.J. 539 = 6 M L.T. 391 = 

2 lod. CaB. 468. 

(18) — Pre-empfioa, sail for — Reversionary 
interest, sale of— ‘Possibility of succession not a 
saleable interest — Persons having possibility of 
succession riot co sharers with those having 
similar possibility- Transfer oi Property Act, 
8,43 — J ndian Limitation Act, sch. II, art. 10. 

A Hindu widow baviitg eold to tho defendant 
some land inherited from her husband, L.N. 
and the plaintifi as her husband’s rever.sionary 
heirs sued her and the defendant for a declara- 
tion that the alienation would be invalid against 
them afeer the widow’s death, and obtained a 
declaration to that effect. Subsequently on 
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7.— Subject of Pre-emption— continued. 

the 16th February 1897 L and N who were 
pre'sumptively entitled to a half share in the 
land after tbe widow’s death executed a deed 
in favour of tbe defendant and certain other 
persons iu respect of that share. In tbe deed, 
they stated that they sold the half share which 
would devolve upon them upon tho widow’s 
death, that by virtue of the deed executed by 
the widow the vendee would continue in 
possession of the land sold by tho widow, 
during tbe life-time of the widow, and 
that on her death they would acquire pro- 
prietary possession of the land under the present 
deed. The widow having died, the plaintiff on 
the 28th August 1898 instituted a suit against 
the defendant and others who were parties to 
the sale-deed of 16th February, 1897. claiming 
pre-emption of the half-share of L.N. Held, 
that the vendors had at the time of the execu- 
tion of the sale-deed of I6th February 1897, no 
sa'eablo interest in the property, that they sold 
a bare possibility of succession, that persons who 
bad a bare possibility of succession were not 
co-sharers with others who had a similar 
possibility, and that s. 43 of the Transfer of 
Property Act did not apply. Held, further, 
that )i tbe case could bo regarded as ouo in 
which a widow had transferred her husband’s 
property with the consent of ihe reversioners 
and a good title had pa'^sed at once to the 
defendant and a ngbt of pre-emption accrued, 
tbe suit would be barred by limitation under 
art. 10, Sob. ii, of the Indian Limitation Act 

Rhairon Bakhsh v. Baldeo Singh, 7 0 C. 
98. [R.. 8 0.0. 349.] 

(19) — of pre-emption — Sale— Mortgage. 

— The right o: pre-emption applies to permanent 
transfers of properiy, and not to cases of mort- 
gages. Whether the right of pre-emption 
could he claimed at the procpps of foreclosure 
if fotecIoBure should result, was not decided in 
this case. GOLAH v. WUZEERA. 87 P.R. 
1867. [B., 98 P.R. 1868.] 

(20) — Hindu loidow — Mortgage — How far 

binding upon /ii*46and’s relatives — Nature of 
decree when mortgagor was alive — Pre emption. 
— Ill a suit by the plaintiffs, reversioners to the 
estate of a Hiodu widow, claiming pre-emption 
and caucclinciio of n mortgage executed by her, 
it was couicnded that though the plaintiffs’ 
claim lor pre-emption cannot lie, as tbe mort- 
gage by cue widow was not a permanent transfer, 
tbfy were yet entitled to a aecreo that tbe 
mortgage executed by her was not binding upon 
tbeiii at lease afier her death. Held that, so 
long as tbe mortgagor was alive, tho mortgage 
made by her was of her life-iotcrest, and must 
be declared to be valid to that extent, but the 
reversioners might have a decree dcolariog their 
right to succeed to tbe properties after the death 
of the widow. MAN 9INOH v. MT. DYDEE, 
96 P.R. 1868. (F., 98 P.R. 1894 ] 

(21) — C/aim to buy part only of property sold 
not mainlainablf . — Whore tho vendor and pre* 
emptor were in joint possession of throe out u( 
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7.— Subject of Pre-emption— coniiimef?. 

four parcels of land sold by the former and, as 
between the parties, the claim was not rested 
on the fact of joint possession as giving rise to 
the right, but on the general ground of relation- 
ship, the pre-emptor should not be allowed to 
pick and choose what he would take and what 
he would refuse out of the plots of ground for 
sale by one vendor under one contract unless a 
state of circumstances showing it to be equitable 
were presented. MAHOMED Din v. Dina 
11 P R. 1874. [D., 107 P.R. 1882, F.B.] 

{'l^D^Non-transferable right of occupancy— 
I re-einptxon. No custom of pre-emption at- 
taches to a non-transferabie right of occupancy 
Rukna V. Kanh Singh, 179 P.R. 1888. (196 

p;r: 1907'] ^*'"^** ^ 

m)— Mortgagee— Wajib^ui-arz—Hoshierpur 
tahsil.— Under the terms of the wajib-ul-arz of 
Hoshierpur tah$il, the right of preemption 
attaches to mortgages by a proprietor of every 
description without restriction. BULAND 
Khanv. Thakur Das, 10 P.R. 1887. fR 

P P-L.R. 1901 : Rel. on, 46 P.’ 

K. iy03, Note.] 

m)—Wazirabad— Custom.— The custom of 

pre-emption exists in MohalJa Lakhian in 

^25) Quzar Talwar, Lahore — Custom. — The 
custom of pre-emption attaches to houses and 
shops in Guzar Talwar in Lahore. MiBZA 

n p"r^ 1895 j 

^^^)'~~MooHan—CusiovL— Payment by pre- 
emptor— mount.— The custom of pre-emption 
prevails in Mohalla Harochian in Mooltan 
Where property is sold in auction and the auc- 
tion purchaser re-sells it at an onchanced rate 
the pre-emptor is not bound to pay the higher 
sum but only the amount paid by the auction 
purchaser. PANJU RAM v. MUSSAMMAT Niki 

Bai, 165 P.R. 1888. [R., 93 P R. 1902. F.K 

100 P. R, 1S92 ; Disc. 57 P. R. 1906 42 P R 
190G.j ■ • 


(271 — Suburbs of Delhi— Varieties of pre emp- 
tion.— Bec&ase custom in a sub-division allows 
pre-emption in the case of dwelling houses, it 
cannot be extended to cases of shops or big plots 
extending far and wide away from the property 
through which pre-emption is claimed. ANKAB 
Lalv. Baij Nath. 103 P.R. 1889. 

{-ZS)— Mohalla Sultan Ganj— Custom.— The 
right of pre emption is enforced in Mohalla Sul- 
tan Ganj in the suburbs of Mooltan. Haji ALa 
Dad V. NUR Mustafa. 170 P.R. 1889. TR 42 
P. R. 1906, 100 P.R, 1892. 16 P.R. 1902 = 15 
P.L.R. 1902 ; Cited, 17 P.R. 1895 • Disc 57*p 
R. 1906.] ’ • 

(29)— Cusfom of pre-emption — Gujarat.— 
The custom of pre-emption prevails in Khoja 

M?!,!' 13 titit 
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“ Mooltan.— la Mohalla^ 
Bhabnanwalla in Mooltan, there is no custom 

mortgages. 

KARAM BAKHSH V. POHKAR Das, 33 p r 
34o’] ^ ’ 336 and 

(31) Cheniot, Jhong District — Sk op — Pre- 
f^ption.— It lies upon the plaintiff to prove 
^at the custom of pre-emption exists on 
Aos/m Cheniot and that it exists in respect of 
shops. The fact that such custom exists in a 
certain locality is no evidence to show that it 
exists in respect of shops. Chaudhri Nur 

Ganga Ram. 68 P.R. I890. fR. 

p /wboT^’ 109 

(32) — Ruzar Sahsihvala- Suburb of Batalu 
Cusfom.— Property situate in a bazar in a. 

suburb of Batala must be regarded as being 
^tuated in a town. KiSHAN Dial v ALI 
Baksh, 87 P.R. 1890. TR., 7 O.C. 74 4! 

ffin- 

190/ ; P., 70 P.R. 1898.] 

{^Z)— Entry in administrative paper— No 
evuience.-The entry of the rights of pre- 
emption in the village administration paper 
framed at first settlement is no evidence of the 
existence of the custom of pre-emption. 

""ro ^^USSAMMAT iBHARI. 92 P.R. 

1903 ] P.L.R. 

m)— Mohalla Bhori in Jagraon— Custom in 
one sub-dwxsion—No presumption in others — 

The custom of pre-emption does not exist in 
Mohalla Bhon in Jagraon. The fact that the 
custom prevails in one sub-division of a town 
does not raise any presumptioa as to the exist- 
ence of such in others. THAKUR DAS v 

Muhammad Baksh, lOO P.R. 1892. fR. 

^900; F.. 86 P.R. 1901 ; 

B., 44 P.R. 1903 = 75 P.L.R. 1903.] 


(35)— Safe of shops and houses— Right of pre- 
emption— Proof Under s. 13 of the Punjab 
Laws Act, in a pre-emptive suit, it is not suffi- 
cient to show that the custom exists in neigb- 
moballas of the town, nor is it 
sufficient in the case of shops to show that the 
right extended to houses- A shop in a bazaar 
cannot be pre-empted as a house merely 
because there isean upper storev to it which is 
used as a residence, RAMAN Mal v BHAOAT 
R^. 17 P.R. 1893. iP., 58 P.R. 1900, 86 

109 P.R. 1900; R.. 
67 P.R. 1907 = 38 P.W.R. 1907, 16 P.R. 
1902-15 P.L.R. 1902, 44 P.R, 1903 = 75 

P.R. 1903 = 89 P.L.R. 1903, 

Q1 P*®* 1006, 

6 P.R. 1905 = 19 P.L.R. 1905.J 

(36)— Mohalla Bugh Shitab Rai in Rewari— 
Cu-sfojn,— There is no custom of pre-emption in 
Mohalla Bugh Shitab Rai in Rewari. KhusH- 
WAKT Rai V. RUR Mal, 17 P.R. 1896. 
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7. — Subject of Pre-emption— c<miin 2 «d. 

(37) — ''Village" — Presumption as to existewe 
of pre-emption. — Though iu the case of an 
oridinary village community, the presumption 
as to the existence ot pre-emption is strong, it 
is not so in the case of a mete “paper” vinage 
created a few years back solely for administra- 
tive convenience and no such custom exists in 
Mahal Bhagat of Ludhiana. KADIR BaKHSH 
V. Ghulam, 74 P.R. 1897. [R., 21 P.R. 1906, 
51 P.R. 1907. J 

(38) — Land once agricultural but now urban 
— Rules. — Claim in respect of land once agri- 
cultural but now occupied by business premises 
or shops must be subject to urban rules. UMAR 
BakhSH V. ABDUL KarIM. 70 P R. 1898. 
[ft., 42 P.R. 1906, 21 P.R. 1906 ] 

(39) — Custom — Ghosi Mohalla in Hansi — 
Burden of Proof. — There is no custom of pre- 
emption iu Ghosi Moballa m Rewari. In every 
case of pre-emption, the plaintiff must affirma- 
tively prove the existence of the cu&tom in the 
particular locality in which he claims pre- 
emption. SAUDAGAR MAL V. AMAN SINGH, 
70 P.R. 1899. 

(40) — Jahan Numayi, Suburb of Delhi — C’us- 
tom — Proof —Land assessed as garden land — 
Pre emption. — Land situate in Jahan Numan, 
Suburb of Delhi and assessed as gardeu land 
could not be regarded as land of a “village 
community” within the meaning of s. 12 of 
Punjab Laws Act. A custom to bo valid must 
have existed from a time ** so long that the 
memory of men runneth not to the contrary” 
KARAM ILAHI V. BABUA MaL, 21 P. R. 1900. 
[ft.. 61 P. R. 1907, 21 P. R. 1906, 120 P. R. 
1906 ; Cited., 90 P.^R. 1907.) 

(41) — Sale of shop— Pre-emption — Onus — Suf- 
ficiency of evidence — Katra Harsu Singh — 
There Is no custom of pre-emption with regard 
to shops in Katra Idarsu Singh in Amritsar. 
The faob that pre-emption exists with respect 
to houses in a certain Katra is no evidence to 
show that it exists iu respect of shop.s nor is it 
sufl&oiont evidence to show that the right of pre- 
emption exists in neighbouring katras or 
mohallas. NATHA SiNQH V. BiLLA SiNGH, 
98 P.R. 1900. [ft.. 16 P. R. 1902 = 15 P. L.R. 
1902, 111 P. R. 1906, 113 P. R. 1906. 99 P. R. 
1906. 140 P. R. 1906, 42 P. R. 1903 = 89 P. L. 
R. 1903.] 

{^2}— Village not held on ancestral shares — 
Relationship— Entry in Rtwnjtam. — Tno cus- 
tom of pre»emptioa based on the ground of 
relationship does not exist in a village noi* held 
on ancestral shares and not divided into fofns 
or subdivisions nor is an entry in the Riwajiam 
is a suOioieiit or satisfaoiory evidence. ALLAH 
DitTA V. ALLAH BAKHSH, 89 P.R. 1900. [ft., 
48 P. R. 1909 ; Rel, on, 90 P. R. 1908.] 

{i3)-~Baghkanpura in Lahore — Vicinage 
arid relationship.— In Mauza B^gbkanputa in 
Lahore, there is no custom of pre-emption of 
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bouse property based ou relationship or vici- 
nity. Taj Din v. Muhammad Yasin, 99 
P.R. 1900. (54 P.R. 1884, Appr.) [ft., 86 

P.R. 1903=145 P.L.R. 1903.] 

(44) — Custom — Vicinage — Mohalla Pirzadgun 
in Umballa — Onus, — There prevails iu mohalla 
Pirzadguu in Umballa district a custom of 
pre-emption based ou viemago. If the defend- 
ant pleads that the vicin.4ge is not sufficient 
to give right of pre-emption, the burden lies 
upon the defendant to prove the same. ALI 
Muhammad v. K\dir Bakhsh. 107 P.R. 
1900. (10 P.R. 1886, 108 P.R 1886. 33 P.R. 

1885, 24 e.R 1887. 83 P.R. 1898, ft.) 
[Doubled, 68 P.R. 1906; F., il P.R. 1907; 
ft. , 47 P.R. 1907 ; 71 P.R. 1905 = 129 P.L R. 
1905.] 

iib) — Custom-Pre emption — Pre-emption on 
sale of shop— Bazar Chauhitta Mufti Bakar, 
Lahore City — Punjab Laws Act, 1872, s. 11 — 
Burden of proof- — Beld, that plaintiff had 
failed to prove the existence of a custom of 
pre-emption lu resp ct of sale of shops iu 
Bazar Cbauhatta Mufti Bakar of Lahore City. 
Held, also, that a baithak on the top of two 
shops does not alter the nature of the property, 
which property could not in cousiquence be 
considered a residential bouse. (Thu subject 
of guzars in Lahore city discussed). H.AKIM 
Rai V. Muhammad din, 83 P.R. 1901. [ft.. 

16 P.R. 1902=15 P.LR 1902. 42 P.R. 1903 
= 89 P.L.R. 1903, 6 P.R. 1905=19 P.L.R. 
1905 . 138 P.R. 1907.] 

(46J— /n the town of Nur-Mahal, Jullundur 
District, Punjab, on sale of house property — 
Proof of custom as to existence o/. — The question 
for decision was, whether the right of pre- 
emption existed in the town of Nur-Mahal, in 
respect of sale of bouses Six cases were cited, 
in which the existence of the right in the town 
was either admitted or assumed. 
cases cited went no further than the Courts of 
6rst instance. Although this weakened the 
value of the judicial acci'.iou. it lent force to 
tho argument that the exislonce of the custom 
was generally admitted. There was nothing 
to show that the admissions of tho cxistcuco of 
the right in the cases cited were collusive or 
not due to the weight of public opinion that 
the right existed. The history of tho town 
supported the view that pre-emption had been 
generally allowed. RamjaS v. BURA MaL, 
42 P.R. 1903 = 58 P.L.R. 1903. (16 P R. 1902, 

44 P.R. 1905. ft.) [ft., 96 P.R. 1910.] 

(47) — Punjab Pre-emption Act II of 1905 — 
Conditional sales of land under deeds of Baibil 
wafa, whether subject to pre-emption in case of 
agricultural lands. — The Punjab Pre-emption 
Act makes a distinction between mortgages by 
conditional sale of agricultural land and of 
other immoveable property, so far as regards 
their being subject to the exercise of tho right 
of pre-emption. Q. 4 of the Act limits the 
right of pre-emption to sales, in the oase of 
agricultural land, and makes foreclosures also 
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7.— Subject of Pre-emption— con^inwcfZ. 

subject to pre-emption in the case of other 
properties. ConditioDal sales under deeds of 
Baibil wafas executed before Punjab Act II 
of 1905, relating to agricultural lands could 
not therefore be properly subject to pre-emp- 
tion, it being necessary for the mortgagee in 
such cases to apply for foreclosure. RAM 
PERSHAD V. HlRA, 87 PR. 1900 = 65 P.L.R. 
1907. [CiUd., 90 P.R, 1908; R., 17 P.R. 1908 
= 18 P.W.R. 1908.] 

{^8)— Right of, in regard to kothnsattached to 
shops, obtaining in Katra Nihal Singh, 
Amritsar. — Suit to pre-empt, by right of 
vicinage, certain kothris attached to shops in 
the Amritsar city. The chief contest turned 
on whether the premises wore in Katra Nihal 
Singh or not aod aj to chat the plaintifi’s 
allegation that they lay in Katra Nihal 
Singh was found correct. On the findings in 
various prior decisions and on the unrebutted 
evidence let in by the plaintiffs it was held 
that a custom of pre-emption, in regard to 
shops obtained, on the score of vicinage, in 
Bazar Papran, Katra Nihal Singh, where the 
shop’s prnp-'rt.v in dispute lay. ATTAR SiNGH 
V. SANT SINGH. 113 P.R. 1906 = 99 P.L.R. 

1907, 58. P.R. J900. H.) [Cited, 9 P. R. 1909. 
R., 13 P. R. 1907.] 

(491. — Proi'<‘ ties used as vtsidence used for 
business also — Use for Ousiupss purposes not to 
alter the character of the property — A suit for 
possession by pre-emption, of certain premises, 
in Delhi, iho principal use to which the 
premises were put happened to be that of resi- 
dence and it wus hell that, though business 
may be the object of such residence, the proper- 
ties could not for that reason be deemed to 
have lost their character as residential proper- 
ties and to have bjcoiue mercantile property, 
entirely, for the purpose-i of pre-emption. Held 
further, that even if the property were shop 
property, properly so called, it could not be 
contended successfully that the right to pre- 
empt is not exerci.-iablo in the c%.se of sales of 
shops at Delhi. NaWAL KeshORE v. AMIR 
Khan, 122 P.R. 1906 = 80 P.L.R. 1907. (81 P.R. 
1906, R.f [F., 147 P.R, 1908; R.. 116 P.R. 

1908. ] 

(50) — Immoveable property -Sale by Receive^ 
of, under direction of Court in accordance with 
Civ. Pro. Code, Act XIV of 1882, s. 366— 
Nature— Exemption from pre-emption— Punjab 
Pre emption Act, 1905, s. 3 (5).— Hefd, that a 
sale of immoveable property bv a Receiver 
under “direction of the Court” under s. 356, 
Oiv. Pro. Code, is a sale in execution of an order 
of a Civil Court within the terms of s. 3 (6) nf 
the Punjab Pre-emption Act, and consequently 
mot subject to pre emotion. PiARE LAE v. 
43ANESHI Lal. 46 P.R. 1909 = 72 P.L R. 1909 
=41 P.W.R. 1909 = 1 lod. Cae. 474 (25 C. 757, 
E.B., 13 A. ‘224, P.B.. 47 P.R. J873. 78 P.R. 
1881, 12 P.R. 1888. 84 P.R. 1901. F.B.. 26 
P.R. 1902, 33 C. 563, P.C. , 43 P.R. i894. 17 
-A. 238, R.}. 


Pre-emption -continued. 

^•““Subject of Pre-emption — concAuded, 

(51) Pce-empiion — Peopetty .sold subject to 
mortgage— Redemption of mortgage by vendee — 
Pre-emptor Cannot claim to pre-empt equity of 
redemption only . — Where property subject to a 
mortgage has been sold and the vendee has re- 
deemed the mortgage before the institution of a 
suit for pre-emption, the pre-emptor cannot 
claim to pre-empt only the equity of redomp- 
tion. He must pay the whole amount of the 
purchase-money, including the mortgage money 
paid by the vendee, before he can be allowed to 
pre-empt the property. ShaHBAZ KHAN v. 
Faz.al Din. 43 P R. 1912 = 13 Ind. Caa. 430. 
(93 P.R. 1902. D.) 

See Suits Valuation act, 1887. s. 3. 18 
P.R. 1897. 

8. — Miacellaneoua. 

( 1 ) — Suit for pre-emotion-Practice — .Isserfion 
of grounds of contract and custom in same suit . — 
In this case, the High Court observed th\t the 
practice of the Courts has been to allow claims 
to pre-emption to be asserted o i b>th grounds, 
viz,, those of contract nnd custom in one and 
the same suit, and there could be no objection 
to it. NEHCHUL V. Than Singh, 2 N.W P 
222 . 

0 ^( 2 ) pre-emption. Custom of — Prevalent in 
town — Different persons owning upper and lower 
floors of some house- Owner of upper door hav- 
ing right of way through another's house — Right 
of pre-emption on, satv o/ upper ^oor.-— Wherever 
the custom of pre-emption exists, in towns or 

amongst Hindus, it has been accepted, until 

the contrary bd shown, that it is based upon 
the Mahomedan law of pre-emption. Where a 
person has the upper floor of a house with a 
wa 5 r'to it, through the house of a third pirty, 
the lower floor being the property of another 
person, and the owrier of the upper floor sells 
it with ICS right of way. the owner of the house 
in which the way lies ha«, under the custom 
prevalent m the town in which Che parties 
reside, a preferable right to the pre-emption in 
respect of the uoper floor. OanESHI Lall v 
Luch.man Dass. 5 N W.P. 31. 

(3 ) — Decree for possession obtained by pre- 
emptor right of, only to possession of proprietary 
right in Sir— Act XVIII of 1873. a. 7.— In this 
case, the decree-holder obtained as pre-emptor 
a decree fur the possession of the prop-ietary 
right iu the property wbiob was conveyed bV 
a sale-deed cxecutel in the month of June 
1874. The provisions of Act XVIII of 1873 
were held to give him. as against the vendors, 
only the proprietary right in any land that 
happens to be sir in the sense of chat term in 
the Act, and be canuot oust the vendors, 
although, under the old law, such a decree 
would nave entitled him both as against the 
vendors and the vendee to possesaion of the sir 
and the ouster of the -^li proprietor. B.ALDEO 
PANDEY V. MUSAMM iT JhariKuar. 7 N. 
W.P. 334. 

{^t^Pre-emption based on contract— Custom 
“A plaintiff, who fails in a suit for pre-emption 
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8. — Miscellaneous— continued. 

based on the administration papers of tho 
current sottlemont, cannot, in appeal, fall back 
on any condition of pre emptioii entered in llie 
previous administration paper, and claim the 
same relief on tho basis of custom. An entry 
of the right of pre emption in a former adminis- 
tration-paper would not necessirily establish, 
though it may be evidence towards such a 
custom. CHAD.VMI LAL V. MUHASIM-^D 
HakHSH, 1 A. 563. (I H.L.R. S N. 12 = 10 
W.R. 189, 3 B.L.H. App. 42, R.) U'xpl , 2 A. 
876. F.B., 16 A. 40.] 

(5j — Pre-emption based on agreement -Cus- 
tom set up in special appeal. — Where a suit 
to enforce a right of prc-euiption, ou the basis 
of ail entry in tho admiDistratiou pf^per us a 
matter of agreemoDt and not of cu?>tom. bus been 
tried and investigated ; parties cannot be allow- 
od on appeal to set up a custom. A claim ba^ed 
on the administration-paper does not exclude a 
claim under Mahoinedan liw. MAIt.\Illi ALI 
V. ABDUL HvKIM. I A. 567. (I A. 5G3. H ) 

{Q)— Mortgage by conditional sale — Suit for 
pre emption — Cause of action. — The cause of 
action for a suit for pcc-cmptiot] in the case of 
a conditional sale, arises ou foreclosure of the 
mortgage ; and the mortgage is foreclosed when 
tho year of grace has expired without the pay- 
meat by tho mortgagor of the mortgage amount. 
At tho expiration of such period, the mortgagee 
acquires a proprietary title to the ptopergy. 
Tho pre-emptor need not w.iit till the mortgagee 
obtains physical possession of the 
HAZARIRAMv. SHANKAR Dl.\L. 3 A 770- 
A.W.N. 1881, 66. [Am 14 A. 405. h.B ] 

(7)— Condifionaf decree— Finality of 
— Appeal.— A decree for pre-emption dated 28th 
September 1880. and drawn up m the terms 
of s. 114, Civ. Pro. Code, directed that the 
amount of purchase money should be paid into 
Court “within one month from the date tno 
decree became Uual.” It appeared that in con- 
sequence of delays in the preparation of «oP'®’ 
of the decree and judgment which bad been 
applied for by the defendants and the 
tioQ of holidays, the period within wluoh the 
defendant might have appealed expired on the 
16th December 1880. Neither of the parties 
to the suit appealed from the dcorec. On th 
16th Deoemboc 1880. the defendants appfiod 
for execution of the decree for costs, o“ Jhe 
ground that tho plaintiff had failed ‘o com^y 
with the condition of the decree- On the S'*®® 
date, the plaintiff appeared iii Oou^c " 

pressed himself ready to comply with the con- 
ditions of the decree. Held ' 

question not having been appealed against 
became final ou the 29th Ootobor. 1880. aud the 

plaintiff could not be allowed 

the conditions of the decree. DibA SlNOH v. 

JUALA SINGH, A.W.N. 1881, 165. 

(8)^ Pre-emption-Sale consideralwn-Onus. 

—Whore a prc-oinptor alleged that the sale con- 
sideration w^as lo=s than the amount menlioued 

C. VII— 123 
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in the sale deed to the vendee, and tho vendor 
produced, in order lo substaniiite his allega- 
tions, the sale-deed, an old bond which was 
discharged by the transaction, and one wit- 
ness to prove cash payment, held that it rested 
with tbe pre-emptor to rebut tho case which the 
defendant had established. The pre-emptor in 
effect averred that the bond and receipt were 
fictitious and imputed fraud to the defendant. 
It IS for him to prove fraud, or at least to show 
facts sufficient to throw suspicion on tho evi- 
dence of the appellants. ISR! RaI v. HAN» 
WANTA MISRAIN, A.W.N. 1882, 16. 

onti portion by inheritance and 
another by pre emption— Right of inheritance 
found against — Suit, whether maintainable - — 
Tho plaintiff claimed a portion of the property 
in dispute as their own by right of inheritance, 
and tho remainder by right of pro emption. It 
was found that ho had no right of inheritance 
in respect of any portion. Held that tho whole 
suit mu.st fail, as a suit for pre-emption could 
not be btuugho in respect of a portion of tho 
property sold, and tho plaiiitiff could not, in 
second appeal, after tho grounds of bis claim 
so as to claim the whole property by pre-emp- 
tion. ARZANI BAKHSH v. SHERE ALI, A.W. 
N. 1882, 79. 

(10) — 6'Mif for pre-emption — Non joinder of 

vendor — Objection in second appeal. — Where, in 
a suit for pro-omption, tho objection was taken 
by the defendant (in this case, the mortgagee) 
for tho first time in second appeal, that tho 
mortgagor not having been impleaded as defend- 
ant, tho BUit was not maintainable, held, 
that, whether such omission renders a suit 
unmaintainable or nOg. as it bad not prejudiced 
the mortgagoe-defeaJaut m this case, the objec- 
tion coming at such a late stage of tho case 
could not bj allowed. Hlli.V L.iL v. RAM.JA8, 
6 A. 57 = A.W.N. 1883, 206. [F., A.W.N. 

1903, 239. 26 A. 519^24 A.W.N. 130 = 1 A. L.J. 
278; R . 10 U.O. 49, h'.B.. 1 Ind Gas. 130 = 9 
C.L.J. 623, 6 A. L.J. 926.] 

(11) — Sale to stranger — Resale to yendor — 
Right of co-sharer of vendor— Equity. — A co- 
sharer sold his property to a stranger in April, 
1881 for Rs. 1,230. Two other co-sharors, A 
and B objected to the sale and claimed the 
share upon payment of Rs. 1,000. In 1882, 
the stranger sold tbe property to co-sharer A 
for the same sum of Rs. 1,260. Then the other 
co'Sharer B sued to enforce bis right of pro- 
omption against A. Held that tbe plaintiff 
was not entitled to obtain any portion of the 
share from tbe defendant because ho did not 
take any steps to assert bis claim to pre omp* 
tion till tbe defendant had obtained the recog- 
nition of hers under a private arraogomont, 
and because he still assorted Rs. 1,000 to bo 
the original purebaMe-money. But the Court 
gave tbe plaintiff a decree for a moiety of the 
hbare on tbe ground that he and tho defendant 
had equal rights of pro cmpiion. Tho Court 
observed when passing tbo decree that such 
cases must more or loss bo detormined upon 
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principles of equity or good conscience. MUNNA 

Lalv. Lal Bahadur, A.W.n. 1883. 219. 

ii-2]~Pre-emption - Jovit Hindu Jamily-~Co- 
s/iarer— Wajib-ul-arz.— In this case, the priu- 
cipio laid down in Janak Singh v. Ganga Bishan 
(4 A.W.N. 13J was followed. MahADEO SINGH 
V. Nanda Singh, A.W.N. 1884, lOO. (A VV 
N. 1884, 13, F.) ■ ' 


(i3J Contract — Transjer of land— Agreement 
by transferee thjt land shall not be saleable in 
execution of decree — Reservation by transferor 
of right of pre-emption. — A previous suit between 
the present plaintifl and one S, was adjusted, 
the former transferring to the latter certain 
lands with the stipulation that they should not 
be saleable m execution of decree at the instance 
of any creditor of S, and that the plaintifl should 
have a right of pre-emption at a certain price 
per bujha. One of the creditors oi b attached 
these lands in execution of his decree. The 
plaintiff then brought ihepreient suit against 
S and the attaching creditor for a declaration 
that the properly was not saleable or at any 
rate for pro-cmpiiori. Held ibat the attaching 
creditor had a right to enforce bis decree by legal 
process against thy property of his judgment- 
debtor, and cannot be prevented from doing so 
by any stipulations made between the plaintiff 
and o, which can have no effect to stop the 
course of the law, nor could the right of pre- 
emption which the above said agreement had 
given to the plaintiff be extended to the case of 
auction-sales in execution of decrees, it. being 
applicable only to the case of a private sale. 

Moti Lal v. Sadanand, A.W.N. 1884, 121. 

(14)— 6'uzf jor pre-emption—lJefence that 
sale is ostensible — No estoppel— Costs granted 
to unsuccessful party .——Xa a suit for pre-emption 
based on the Mahomedan law, it was found 
that the vendor and vendee were father and 
Sou and that the sale-deed was only nominal in 
favour of the sou, the real owner still being the 
vendor himself. Held that it was competent 
to the defendants to raise the defence that no 
sale had taken place out of which the plaintiff's 
claim for pre-emption could arise ; and that, 
whatever estoppel there was as between the 
defendant-vondor and the defendant-vendee, 
there was none to debar the defendants from 
putting forward this plea against the mainten- 
ance of the suit. [B., i lod. Cas. 488.J 
Although the plaintiff’s case was dismissea 
still costs were awarded to him, on the ground' 
that he had been unnecessarily dragged into 
litigation. Man Sur Ali V. Haidak Hus- 
SAIN, A.W.N. 1884, 128. 

{lb)^Pre-emptio7i— Conditional decree — 
Purchase-money— Costs.— 'Whaie a conditional 
decree in a pre-emption suit directed that the 

plaintiff should obtain possession with costs of 
suit on payment of the purchase-money within 
a fixed time, and that, on default of such pay- 
ment, the suit should stand dismissed, the 
plhmtifi could set off the costs awarded to him, 
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and claim prssession on payment of the 
purchase-mouev less such costs. ISHRI v 
Gopal Saran, 6 A. 3S1 = A.W.N. 1884 23* 
(9 W.R. 230, 13 W.K. 106, 4 C. 742, R.) . 

3 O.C. 323, 6 O.C. 2.3, 28 A. 676 = 3 A.L J 
S01=A.W.N. 1906. 198; Appr., 23 M. 121; R. 
10 A. 389, 10 C.P.LR. 83, 16 C.P L.R 73’ 
8 O.C. 57.J 


{l6)—Pre emptio?i, Suit for — Valuation '-of 
suit— Jurisdiction— Mahomedan Law?— Wajib- 
ul arz— Immediate demand ” — Estoppel — 
Talab-i-musabat-'Lcftn^uis^imenf of pre-emptive 
right when takes place.— Hho plaintiff R was 
a shareholder of a certain village, and held a 
decree against S who owned some share in the 
village. The plaintiff having taken out execu- 
tion of his decree against S, the latter executed 
a sale-deed on lOth October 1880, conveying 
his share to his wife in lieu of Rs. 400 said to bo 
the dower of the lady. The plaintiff subse- 
quently attached the share so conveyed, and 
the wife’s objections to the attachment being 
disallowed, she executed a deed of sale on 5th 
December, 1881, purporting to convoy a portion 
of this share to the present defendant for 
Rs. 1,500, out of which the plaintiff’s decree 
was satisfied. The present suit was by R to 
enforce bis right ot pre emption under the 
terms of the wajib-ul-arz in respect of the sale 
of the 5th December, ibSl, on the ailegatiou 
that the price stated in the sale- deed was false, 
and the actual consideration was Rs. 750. The 
defendant-vendee contended that ho himself 
being a sharer m the vilhage, the plaintiff had 
no superior right of pre-emption ; that Rs. 1,600 
was the actual price paid ; that the amount 
was in accordance with the market- value 01 the 
property ; that the Court of first instance 
iMunsitf) had therefore no jurisdiction to try 
the suit ; that the plaintiff had refused to 
purchase when the share was offered to him ; 
and that the suit was instituted in collusion 
With the vendor. The lower Court, without 
considering the question of jurisdiction or 
determining the actual value or price of the 
sold, dismissed the suit on the merits. 
Held (1) that the lower Court ought to have 
decided as to the value of the property in suit 
Or the actual amount of the consideration under 
the sale-deed, as the whole case of the plaintiff 
was that the property was actually sold for half 
the amount, i?i^. , Rs. 750, and that the property 
was really worth only the latter amount ; and 
because as such, the question related to the 
merits as much as to the question of jurisdio- 
tiOQ ; (2; that the suit being based on the 
wagib-^ ul ar 2 and not on the general Mahomedan 
law, immediate demand ” was unnecessary ; 

(3.1 that the offer made by the plaintiff to 
purchase the property from the wife and the 
refusal by her to sell, did not estop the plaintiff 
from maintaiuing the present suit, as the pre- 
sent claim related to the sale of 6th December, 
1881, a transaction wholly independent of and 
irrespective of the antecedent offer and refusal » 

4 
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(4) and that the action of the plaintiff in realiz- 
ing tho money due on his decree against S did 
not preclude him from suing for pre-emption, 
because his acceptance of the money which the 
wife chose to pay did not involve any acquies- 
cence in tho sale. Tho case was accordingly 
remanded to the lower Court for disposal on the 
merits. The rule as to immediate demaudfTafaft- 
i wuasa6a0as applied to the right of pre-emption , 
is one which exists in tho Mahomedan law and 
is no doubt applicablo to cases whore the right 
is claimed solely as a rule of tho personal law of 
tho Mahomedans. But the ceremony of the 
“ immediate demand ” is not applicable to cases, 
like tho present, in which the right of pre-omp- 
tioo is claimed entirely on tho basis of tho con- 
tract contained in the wajib'Ul-arz. 9 A. 

513 = 7 A.W.N. 146.] It is a well-recogoised 
rule of pre-emption that the right of pre- 
emption is not relinquished cxpre.ssly or impli- 
edly unless such relinquishment is made 
contemporaneously with, or subsequent to, the 
transfer which gave rise to tho pre-emptive 
claim. RaudiaL v. IBudh SEN, A.W.N. 
1884, 123. 

(17j — Pre emption — Conditional decree — Fina 
lityof decree — Limitation Act, 1877, s. 5,sch. H, 
No. J5G. — Where the decree in a pre-emption 
suit directed that tho purchase-money should 
be paid in Court within a fixed time after the 
decree became final, and the period of limita- 
tion prescribed for an appeal from such decree 
expired on a holiday, the decree did not become 
final before tho day the Court re-opened. Kam- 
SAIIAI V. Gaya, 7 A. 107 = A.W.N. 1884, 224. 
(1 A. 132, F.) [R., 11 A. 346. 5 A.L.J. 130 = 

A.W.N. 1908, 13.] 

(18] — Whether right can be set tip as a defence. 
— In a suit for possession by the vendee of tho 
rights and interests of a co-sharer, another co- 
sharor, who is in possession, cannot plead his 
right of pre emption in respect of such sale as 
a defence to the suit. A JUDHIA BAKHSH SINGH 
v. ARAB ALI Khan, 7 A. 892 = A.W.N. 1885, 
291. [jP. 27 A. 78 = 24 A W.N. 165 = 1 A.L.J. 
426; i?., 26 A. 61, P.B. = A.W.N. 1903, 106 ; 
D., 13 M. 490.] 

(19i — Ex parte decree foreclosure in favour of 
conditional vendee — Suit for pre emption — Ex 
parte decree, set aside— Decree for redemption 
>n favour of vendor —Pre-emption suit should 
be dismissed. — An ex parte decree for foreclo- 
sure was made in favour of the conditional 
vendee. The vendor applied to have the ex 
parte decree passed against him set aside and 
the case tried on the merits. While this 
application was ponding, tho plaintiff in this 
case, in January 1884, instituted tho present 
suit for pre-emption against the conditional 
vendor and vendee, his cause of action being the 
ex parte decree of December 1882. In February 
1864, an order was made setting aside the ex 
parte decree, and ultimately in April 1884, an 
ordinary deoreo was passed in the ordinary 
Way in favour of the vendee. Tho decree was 
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drawn upon tho terms laid down by the Transfer 
of Property Act, and by it the vendor was allow- 
ed an opportunity of redeeming the property by 
payment within six-months of the amount of 
Ks. 577-5-7 and interest. As a matter of fact 
in July 1884, the sum was deposited by tho 
conditioual vendor in aiitisfactiou of tho amount 
due for redemption of tho property condition- 
ally sold, tield that the effect of the payment 
was to extinguish tho decree and to leave the 
vendor in unincumDored proprietary possession 
of the estate, that the sale upon the basis 
of which the plaintiff bad brought his suit 
therefore came to an end, that no sale had in 
fact taken place upon which his right of pre- 
emption arose, that, though in January 1884, 
when the plaintiff brought his suit lor pre- 
emption, there was an ex parte decree, plaintiff 
must be taken to have known that the decree 
was capable of being set aside, that at tho time 
ho brought this suit there was an application 
pending in tho Court in which ho instituted it, 
for tho setting aside of the ex parte decree, and 
that therefore tho plaintiff’s suit should bo 
dismissed. Karan Singh v. Ganesh Kam, 
A.W.N. 1886. 67. 

(20;— 6'aif by rival pre-emptors —AUernalive 
decree . — Where A and B sued separately to 
enforce their right of pre-emption in respect of 
tho same property in a Court of first instance, 
which dismissed A’s suit and decreed £’s and 
on appeal by A, tho appellate Court dismissed 
the appeal on the ground that B having been 
decceeu a preferential right over A, nothing 
remained of tho appeal to bo decided, held that 
the appellate Court took an erroneous view of 
the appellant’s rights and that it must have 
heard tbo appeal and given the appoilaut an 
alternative aeoree. LEEHRA.1 SlNUH v. SRIPAT 
DIAL. A.W.N. 1809. 329. 

(21) —Decree for pre-emption— Civ. Pro.Code, 
s. 214 — hiffect of default of payment within 
time — Appeal— Execution of decree . — A decree 
for pre-emption was silent as to the effect, 
under s. 2l4 of the Civ. Fro. Code, of non- 
payment within the time fixed in the decree, 
and the execution of tho same by the decree- 
bolder, after the appeals by both parties wore 
dismissed, was refused on tfie ground of failure 
of payment of the pre-emptive amount within 
time; but. this order was reveiecd by the appol- 
iato Court, in second appeal, it was contended 
by the decree-holder that tho decree was, in tho 
absence of express provision as to tho effect of 
non-payment, governed by the ordinary rule of 
limitation of three years, but it was held that 
such a result was not contemplated by the law 
and tho order of tho Court of first instance was 

uphold. cuiDDA V. IMDAD Husain, A.W.N. 
1888. 4. lExpl., 13 A. 189, F.B.;D., 13 A. 376, 
P.B.J 

(22 ) — Suit for pre-emption — Defence of vendee 
being co-sharer— Judgment in former suit as to 
venaee's slalus—Evidetice . — In a suit for pre- 
emption, tho defondaots contended that they 
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were co-sharers according to the decision in a 

plaintiS and 

some of the defendants in this suit, who were 
the mortgagees of the other defendants. This 

original 

present suit was brought 

Pr,/^ ■ s'?® r‘’®“ °< tl'e lower 

Court m the former suit was reversed in the 

flrst appellate Court, It being contended by 

the plaintifl that the present suit having been 

‘'?® dcfer'dants^inort- 

gagees had lost their status by the decision nf 

the first appellate Court, the defendants oouid 

t“hat?h'° “!,® P'®'* ^®‘“e co-sharers. md 

that the judgment of the first Court in the 

former litigation in favour of the dofeudants- 

3“ i't tf dTl ®“di<=ir'nt evidence in this 
T?,nwvf co-sharers. Amman 

1888 212 W 


Courl pre-emptor hUo 

Coarf and drawn by veiidee — J mount 

rcdwed on appeal — Refund — Interest 

—Where a pre-emptor paid the amount due 

under his decree into Court and appealed 

reduced (he amount, lie/d in a suit by the pre- 

f®'u“‘^ 'iiScrence in amoLt 
with interest, that plaintiff was entitled to the 

dur^ °"'y from the 

date of refusal by the defendant to pay the 

amount on demand, as there was no contract 

between the parties to make interest payable 

uuder circumstances 
'a^ a contract to pay interest should 

be implied. Hatti Prasad v. (.;H\T\RpAr 

-Ifi A.W.N. 42; i2.. 20 A. 430= A. W.N. 1898, 
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framed inapplicable. 

abbas ali v Ghulamnabi, A.W.N. 1891. 

on A'W.N. 1889, 17 ) ni 

i L 32 A^'Uiv 

133 = 6 Ind. Gas. 17.] 

(26)-— HoWer of decree for vre-emvtion suit 

not maintainable by. against judgment-deblor— 

Pla ntTff " ^®’' T'* by. ^’nbardar- 

plaintiff, a co-sharer in a village, had obtained a 

vend ® Pf ■'“P‘*°° against the defendant, a 
anoth® ’* fract'oual share in the village from 
another co-sharer. Certain profits which had 

emn^d k“° plaintifl’s pro- 

happened to be collected by the 

n^itf d' “'® "“'■■‘3®- The present ^uit 
instituted against the defendant for such 

grouid tTri^’r '’® maintainable on the 
ed bv a UmK ‘^at rents receiv- 

are Lm a P'*'^ ““t ^7 him 

are held under circumstances which would 

the^am^'d’’"'’®'’ ''u ’’‘® “"y misfeasance of 

the lambardar in the deposit on of such rents. 

deinnd J"® law that an unsuccessful 

detondant in a suit is bound to act as the agent 

nHint ff®®®®®®^ ■ ‘ P'^mtiff f° collect what the 
n« r himself be entitled to collect. The 

vaHon /®u®°‘’’*“‘' '™" therefore under no obli- 
gat on to have collected the profits in question 

emnt®nr**N ^^® P*m“ti£f, the successful pro- 

b^rda?'* 1°“'^ “ said that the 1am- 

to cause thV“®‘’ “3®”‘ co-aharersas 

to cause the possession of the profits by him 

to amount in law to such possession by the co- 

sharers themselves. 8 ri Kishpv t at ^ 

ATMA ram, 19 A. 26C = 


{'^^)—Pre-evipiion-Wafib-ul-arz- Rioht of 

l^e-emptor to exclude part of property sold from 
h\s claim on ground that vendor's title to such 
property ,e defective.-A person olaiming pre 
emption cannot, except under very special 
circumstances, exclude a portion of the proVrty 
sold fcom his claim, and if ho does so, on*^ the 
ground, that the vendor’s title is defective he 

t?tlftr<°h ^ conclusively that the vendor ha^ no 
Utle to the portion which he seeks to exclude 

MLl^Ve’ti'ider ntorno'^^ml^sds-Effet 

o/ porhl, on, -Where the toapb-ul are of a 

Single rmi/mf contained 
the following provision, Every co-sharet 

may transfer his property either wholly or in 

Z'? "*«*^*^ pre-emption 

6o^;tQ2 haqq [shafa)-, ” and the village was 

subsequently partitioned into two rnahals ; held 
that the partition of the village did not render 


Wajib-ul-arz- 

iules of the board of Revenue for the settlement of 

f-'^e^orakpur and Basil districts {B.E.C. 8 1, 

s. 38). —Under the rules framed by the Board 

of Revenue for the settlement of Gorakpur and 
Basti districts, a settlement officer is, with 
regard to mabals which belong to Muhamma- 
aan proprietors, not only authorized but re- 
quired to record in the memorandum of village 
customs a note of any custom or constitution 
peculiar to the mahal, including a custom of 

KAMZAN CHAUDHRI v. ABDUL 
GHani, A.W.N. 1901, 115. 

(28) Pre emption on mortgage — Covenant 
in mortgage-deea who is entitled to— Mortgagee 
amount fraudulently over slated — Claim of 
pre-emptor decreed for lower sum— Suit by mort- 
gagees against mortgagor to recover difference. 
vVhere there was a covenant in a mortgage- 
ce , to the effect that if the mortgage- money 
due to the mortgagees was in any way jeopar- 
dized, the mortgagees would be entitled to 
realise it with interest at 9 percent, per annum, 
and such mortgage land was pre-empted after- 
Wcards, the covcDaot in the mortgage* deed was 
/ieW to enure in favour of the pre-emptor who 
bad stepped into the shoes of the mortgagee, 
and the mortgagee could not enforce it. 
vvnere the mortgagor and the mortgagee 
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joined together in fraudulently representing 
that the consideration for the mortgage was 
Rs. 904, while in fact it was fouiid to be only 
Rs. 525. and the mortgage was pre-empted 
by order of Court foe the lower sum, held that 
the mortgagee was not entitled to recover the 
balance from the mortgagor, because bo cannot 
bo allowed to t^ke advantage of his own wrone. 
Balbhaddar Nath v. Shkodihah, 24 A. 
814 = A.W.N. 1902. 149. 

(29) — Assignmeyit of mortgage-debt — Loss of 

right after decree — Pre-emption, suit for — Pro- 
perty coming info hands of co-sharer before in- 
stitution of swif — Where, according to 
the village wajib-ul-arz, only the transfer of 
the “ ” gives rise to a right of pro. 
emptiou, held, that an assignment to a stran- 
ger of a mortgage debt by a co-sharer mortgagee 
in possession, does not give rise to any pre- 
emptive right, as the mortgage debt js no part 
of the “ haqqiyat," (20 A 19, /’’.) {It., 00 P.R. 
1909, F.B = 147 P.L.R. 1909 = 4 Ind. Gas. 
179, A.W.N. 1907, 110.] Where whatever 

pre-emptive right the plaintiH pro-omptor nny 
have possessed at the date of the institution of 
the suit, has continued to bo possessed by him 
unimpaired at the date of the decree, held that 
the loss of that right at the date of the hearing 
of the appeal from the suit by the High Court, 
cannot defeat bis claim for pre-emption. (21 
A. 441, D.) [li., 11 O C. 290, 12 O.C. 229 = 3 
Ind. Cas. 546, 91 P.R. 1909. F.B. = 148 P.L. 
R. 1901 = 161 P.W.R 1909=1 Ind. Cas. 337, 
81 A. 530 = 6 A.L.J. 99.] Where a share has. 
in violation of the provisions of the wajib-ul- 
arz, been sold to a stranger, if that share has 
found its way into the hands of a co-sharer 
whose rights of pre-emption as such are equal 
to those of the plaintiffs in a suit for pre-emp- 
tion subsequently instiLuted, then the pee* 
emptor’s suit will fail. BHAOWAND.VS v- 
Mohan Lal. 25 A. 421 = A.W.N. 1903. 82. (20 
A. 100. R.) [b\, 29 A. 125 = 3 A.L.J. 794 = A. 
W.N. 1907. 313 : R.. 134 P.W.R 1908. 7 A. 
L J. 77, 7 A.L.J. 344 ; D., 28 A. C4‘2 = 3 A.L. 
J. 426 = A.W.N. 1906, 164, 4 A.L.J. 351.] 

(30) — Pre-emption - Wajib ul-ar/> — Evidence 
—Act XIX of 1873,3. Regulation VII of 
1822, 8. 9.— Held that previous to the coming 
into force of Act XIX of 1873, the record of a 
village custom entered in the village adminis- 
tration papers had not the same oSdct as evi- 
dence as that which was given to such record by 
8. 90 of Act XIX of 1873. KamTA PUASAD 
V. OHATURBHU.J SAHAI, A W.N. 1901, 117. 
lOverruUd, A.W.N. 1904, 128, 26 A. 549.] 

(311— Acf XLV of 1860 (Indian Penal Code), 

ss. 417. 420 — Cheating— Definition- Pre-emp- 
tion-Failure to duclose exisUnce of mortgage 
subsequent to purchase.— Tho vendee defendant 
in a suit for pre-emption compromised the suit, 
the plaintiff agreoing to pay a certain sum in 
cash and to discharge certain incumbrances *on 
the property in suit. It was subsequently dis- 
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covered that the vendee had, after his purchase 
but before suit, mortgaged tho property which 
was tho subject of the suit for pre-emption. 
Held that the vendee could not, on account 
merelv of his omission to disclose the existence of 
this subsequent mortgage, be held guilty of the 
offence of cheating. GkndaN LAL v. ABDUL 
AZIZ KH-VN, A W.N. 1904, 265 = 27 A. 302. 

(32)— Condition of vfa,)ih \i\-aT'A — Violation of 
— Pre emption — Right of pre-emptor. — It is in- 
cumbent on any share-holder, who desires to 
alienate, to fulfil tho conditions of the wajib- 
ul-arz and if he does not fulfil, then any other 
share-holder whoso preferential rights are 
affected may call upon the Court to enforce 
compliance with tho conditions broken. 
ABDOOLLAH KHAN v. AMERRUN, I Agra 274. 

(33» — Suit for--Re-sale of property after the 
institution of suit, but before the service of 
summons — Second vendee impleaded in the suit 
— Issues raised and determined as to his rights 
— Pre-emptor estopped from raising the question 
of lis pendens. — After the institution of a suit 
for pre-emption, but before the service of 
summons, tho property ebumed by the plaintiff 
was ro-sold to a third party. With tho leave 
of tho Court, the plaintiff amended his plaiut 
and added the second vendee as a defendant, 
and inserted, in the body of the plaint, two 
paragraphs, in which ho impeached tho re-sale 
as being collusive and also set up his right of 
pre emptiou as against tho second vendee. 
The latter filed a written statement and 
contended that ho had a preferential right to 
pre-empt and that the sale to him was 
genuine. On these points, issues were raised 
and wore decided in plaintiff’s favour by tho 
lower appellate Court. Held, by the Pull 
Bench, that, having regard to the fact that the 
plaintiff on his own invitation amended the 
plaint and added tho second vendee as a party 
and caused the question, as to tho second 
vendee’s preferential rights to pre-empt, to bo 
determined, he was estopped from raising 
the question of lis pendens as a bar to tho 
defendant’s (second vendee’s) claim. lilANBAL 
V. SAHIB Ram, A.W.N. 1903. 94 = 27 A. 344, 
F.B.=2 A.L.J. 428. (23 A. 247, D.) 

{ti 4 )-'Decree— Mortgage— Costs — Set off . — 

A judgment, dated the 24th September, 1904, 
in favour of tho pro emptor under a foteclosuro 
decree directed payment within two months of 
Rs. 2,100 together with the costs, if any, 
incurred by the purchaser in obtaining tho 
order absolute. Tho corresponding decree con- 
tained tho words ” together with tho costs of 
the purobaser in tho foreclosure capo. If any.” 
Tho decree also awarded tho plaintiffs a sum of 
Rs. 117-4-0. as coats. Tho Rs. 2,100, was 
paid within the time fixed. On the 24th 
February, 1905, tho judgment-debtors olaimcd 
that tboy wore entitled to be restored to 
possession and that the suit must be deemed to 
have been dismissed, inasmuoh as the costs, 
amountiog to Rs. 26*12 0, of tho proceedings 
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relative to tho order absolute hid not been 
deposited. Held, that the Rs. 1 17-4-0, could 
be set ofl against tho Rs. 25-12 0 ; that tho 
R3,2,100 deposited was therefore in excess of the 
actual sum payable under tho decree and that 
the judgment-debtors claim failed. Perma- 
NAND RAOT V. GORARDAN SAHAI, A.WN 
1906.198 = 3 A.L.J. 804 = 28 A. 676. (ISA. 

223t 

(35) -Vendee declaring sale fictitious— Decree 

first Court declaring right of pre-emption — 

of appeal — Sufficient interest.— 
obtains from the Court of first instance a decree 
declaring his right to pre-empt in regard to a 
sale deed, by which 8 purported to transfer 
lands and houses to his wife, N. in lieu of part 
of her dower. N’s defence was that she and 
her husband were on bad terms and that the 
sale-deed was fictitious and intended to defraud 
her of her dower. N appealed and the lower 
appellate Court allowed tbo appeal, holding 
that tho sale was fictitious. Held, that N had 
an interest entitling her to appeal. W\SIUZ- 
zaman V. Nasiran Biiu, awn. 1906 160 = 

3 A.L.J. 843. (6 N.W.P. 412, D.) 

(36) Mortgage — Unregistered deed — Sale of 
Vroperiy hypothecated — Purchaser having 
notice of the mortgage — Property pre empted by 
the defendant— Whether notice to pre emptor 
necessary. A right of pre-emption is not a 
right of re-purchase, but is simply a right 
entitling the pre-emptor to bo substituted for 
the vendee as purchaser, and to stand in his 
shoes in respect of all the rights, and obliga- 
tions arising from the sale under which he 
derives his title. He can only get what the 
vendee bargained for. S. 50 of the Registra- 
tion Act (III of 1877) does not protect a pur- 
chaser who purchased with knowledge of an 
unregistered encumbrance. Where, therefore, 
a vendee purchases with notice of a prior un- 
registered encumbratiGo and the property is pre- 
empted, the pre-emptor takes subject to that 
mortgage even if the existence of that mortgage 
was concealed from him. Tejpal v Gir- 
DHariLAL. 3 A.L.J. 112 = A.W.N. 1908. 42 = 

3 M Ii.T. 223 = 30 A. 130. [B., 5 N.L.R. 136, 

1 Ind. Gas. 528. 32 A. 45 = 6 A.L.J. 966 = 3 Ind. 
Cas. 782.] 

(37) — Refusal to purchase— Property offered 
toj^e-emptor before completion of agreement 
With vendee^ — Held that, in order to debar a 
person entitled to pre-empt a s-ile from exercis- 
ing his right, an opportunity must be given to 
him to purchase when a definite agreement to 
purchase at a fixed price has been entered into 
with a stranger: it is not enough to offer the 
property to a person entitled to pre-empt before 
an agreement to sell has been entered into 
with a third party. MUNAWAR HUSAIN v. 

ALT. A.W N. 1908, 93=5 A.L.J. 331. 
(27 A. 670, F.) 

(38) Plaintiff dead — Representatives can 
carry on suit based on custom— Rule of Maho- 
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wfidan Law -Pre-emptor' s right-Subsisting on 
daU of decree ~ Second purchase by vendee— No 
suit for pre emption— Vendee's title absolute— 

Burden of proof. — The representative of the pre- 
emptor in a suit based upon the wajib-vl-arz is 
a co-sharer and can carry on the suit which his 

predecessor in title instituted. Tho principle of 

Mahomedan Law does not apply to a case of 
pre-emption based on custom. A plaintiff claim- 
ing pre-emption is not entitled to a decree un- 
less bis right subsists upon tho date of tho 
decree. Where the vendees purchase a second 
Share in the property and no suit for pre-emp- 
tion IS brought in respect of that share within 
one year, they are entitled to retain tho share 
formerly purchased and in respect of which a 
suit for pre ernption had been instituted. It is 
for the plaintiff pre-emptor. to show that a suit 
for pre-emption in respect of tho second pur- 
chase had been instituted. Malkhan SINGH 
V. Kashi Prasad. 5 A.L.J. 752. 

(39) Pre emption — Vendee, stranger at the 
date of sale— Subsequent acquisition of share 
by vendee— Cau^e of actioyi.— In a Ruit for pre- 
emption. the crucial date for a pre-emptor to 
succeed is the date of the institution of tho 
suit and if ho is able at that time to fulfil the 
conditions necessary to entitle him to a decree, 
a decrco ought to be made in his favour. 
Hence, where a suit for pre-emption was dis- 
missed for deficiency of Court-fees in both the 
Courts below, which decree was subsequently 
reversed by the High Court and the case 
remanded, and the vendee in the meantime 
acquired tho status of a co-sharer, held, that 
the suit could not be dismissed, tho pre-emptor 
having been entitled to a decree at tho dale of 
the institution of tho suit. Held, further, 
that, even if the date of decree be looked to, 
t^hat date must be when the decree ought to 
have been made in the plaintiff’s favour, and 
not a later date. ROHAN SlNQH v. Bahu 

Lal. 6 A.L J. 699=3 Ind- Cas. 42 = 31 A. 530. 
[D., 7 A.L.J. 344.] 

(40)-C*u. Pro. Coie (Act XIV of 1882), 
ss. 44, i5— Misjoinder — Joining of vendor and 
vendee in a pre-emption suit—Several sales — 
Sam^ vendee — Joining all causes of actiem in 
one suit — Effect of. — The vendors are not 
necessary parties to a suit for pre-emption. 
Claims for pre-emption in respect of more sales 
than one, by different vendors, can be joined 
together against tbo same vendee. Where, 
therefore, several vendors executed several sale- 
deeds in favour of the same vendee, and the 
pre-emptor brought one suit for pre-emption of 
all the sales, joining the vendors as defendants, 
held, that the suit was not bad for misjoinder 
of parties and causes of actions, the joining of 
the vendors being superfluous. Habbans 
Tewari V. TOTA SAHU, 6 A.L.J. 926 = 32 1. 

14 = 3 Ind. Cas. 735 = 6 M.L.T. 300. 

(^\) — Pre-emption, suit for— Custom or con- 
tract— Partition of village— Separate wajib-ul* 
arz — Change in the language. — In the beginning 
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there was one village, which was subsequently 
formed into three mahals with a separate 
^Jajxh^ul^ar^ for each, tbe'pre-emptive clause in 
which conferred the right on (1) ek jaddi co- 
sharers, (2) other co-sharers, (3) co-sharer of the 
mahal, (4) strangers. Subsequently one ol 
the three mahals was sub-divided and a sepa- 
rate tmjid-wf-nra was framed for each mahal, 
of which the pre-emptive clause gave the right 
to (l)Dear relatives, co-sharers, of the zemindari, 
(2) owners of the mahal, (3) owners of other 
mahals, (4) strangers. Prior to the suit, an- 
other of the three original mahals was again 
sub-divided, but no wajib-ul-arz was prepared. 
Held that there was no custom of pre-emption 
but that the right was the creature of a con- 
tract which bad expired with the settlement. 
PAItAN SUKH V. SALIG RAM, 7 R.L.J. 314 = 
5lnd CaB.267 = 32 A 261. 

(42) — Pre emption, suit for— Sale to stranger 
who before suit becomes co sharer,— Tho defen- 
dants, vendees, in a suit for pre-emption, pur- 
chased certain shares in eight villages on June 
11, 1907. They were then admittedly stran- 
gers. A suit to pre-empt that sale was institut- 
ed on October 5, 1907. Before this suit was 
instituted, namely, on August 21, 1907. the ven- 
dees purchased shares in five out of tbe eight; 
villages. A suit to pre-empt this sale was 
brought and decreed. The pre-omptors how- 
ever, failed to deposit the price within time 
and their suits stood dismissed, Tbe defen- 
dants thus became, by virtue of their purchase, 
indefeasible owners and co-sharcrs. Beld that 
they could not bo ousted from tbe five villages 
purchased by them. MATHURA PRASAD v. 
USUF HUSAIN, 7 A.L.J. 344 = 6 Ind. Gas. 566. 

(43) — Pre-emption — Price — Principle of settle- 
ment — Custom recorded — Reasonable or other- 
wise.— k wajib-ul-arz recorded that, in case 
there was a dispute between the vendor and 
tbe pre-omptor regarding tho price, it will 
be settled on tho basis of Rs. 200 a biswa. Held 
that tho custom was not reasonable and could 
not bo enforced. Held also that, there being 
no dispute as to tho price between tho vendor 
and the pre-emptor. tbe provisions of the 
wajib-ul-arz did not apply. Mahtab Ram v. 
Bhawani Singh. 7 A.L J. 504 = 6 Ind. Gas. 
118, 

(44) — Pre-emption — Mahomedan Law— Right 
of vicinage— One plot intervening — Right to 
pre-empt — Principle of pre-emption . — Plots 833, 
834 and 836, which belonged to defendant No. 

2, wore sold to defendant No. 1. The plaintiff 
was the owner of plot No. 837 which adjoined 
a portion of No. 836. Held that the subject- 
mattor of sale was a compact parcel of land 
adjoining the land of the plaintiff. Held further 
that, the subject-matter of sale being tbe entire 
parcel of land made up of three plots and this 
parcel adjoining tbe plaintiff’s land, the plain- 
tiff was entitled to pre-empt, by right of 
vicinage, tho entire snbject-mattcr, and not 
only a part. ABDUD SHAKUR V. ABDUL 
Ghafub, 7 A.L.J. 641 = 6 Ind. Gas. 358. 
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(45) — Pre-emption — Purchase in execution 
by plaintiff — Siiit m respect of sale of another 
share before confirmation of plaintiff's purchase 
— Hissedar — Civ- Pro. Cede (Act XIV of 
1882). s. 316— V of 1908. s. Altera- 
tion in law. — Plaintiff purchased a share in a 
village in execution of a decree on 20th Juno. 
The sale was confirmed on 24th July. On 23rd 
July, defendant purchased another share in 
tho same village. On a suit for pre-emption 
being brought by the plaintiff to pre empt the 
latter share, hild that the plaintiff did not 
become <a hissadar of tbe mebal until the date 
when the sale became absolute, and his right 
to pre empt could not arise until the sale had 
been confirmed in his favour. A Court acting 
under s. 316 does not guarantee title. All that 
it does is to convey the right, title and interest 
in the property of tho parties to the suit before 
it. So far as tho parties are concerned, it 
guarantees that tbe judgment-debtor .shall not 
recover back tho property sold, and that from 
tbe date entered in the certificate the purchaser 
becomes entitled to whatever interest the 
judgment-debtor was possessed of on the date 
of sale S. 65 of Act V of 1908 has altered tho 
law. HASSAN ALI v. MIAN JAN KHAN, 7 
A.L J. 893, =7 Ind. Gas. 409. 

(iG)— Pre-emption — Joint purchase by two 
persons — Suit against both vendees — Owe of 
them not properly described — Addition of other 
purchaser as defendant after limitation— Suit 
barred. — M, on the 27th of February, 1909, 
instituted a suit against H and J, claiming to 
enforce a right of pre emption in respect of tho 
sale of property made to them jointly under an 
instrument of sale, dated tbe 3rd of April, 1908. 

It appeared that the name of one of the 
purchasers was S and not J, and on tho 8th of 
April, 1909, S was made a defendant to the 
suit. Held, that 8 could not bo deemed to have 
been a party to the suit prior to the Sth of 
April, 1909, and the suit as against him was 
barred by limitation. Held, further, tbar, as 
the sale was joint in favour of H and 8, tho 
suit was barred as against both. MAMRA.T 

Singh v. Hirday Ram, 8 A.L.J. 814. 

(47) — Pre-emption, suit for— Limitation of one 
year, when commences . — Plaintiff had originally 
sued under an alleged right of pre-emption, 
basing his claim on co-parcenorship in the 
estate sold. He was not then in possession 
of the share of tho estate bis alleged title, to 
which formed the basis of bis claim. Ha there- 
fore subsequently sued for possession of his share 
in tho estate, and having obtained a final decree, 
instituted tbe present suit claiming the right to 
pre-emption of the sbaro purchased by the 
defendant many years before 1857. This tho 
High Court held he was unable to do under 
the limitatioD provided by cl. 1 of s. 1 of Act 
XIV of 1859, according to which the suit must 
be brought within tho period of one year from 
tbe time the purchaser has taken possession 
under tho sale imoeacbed. 8HAH MOHSUN 

ALiv. Nekhnam Singh, 6 W.R. 131. 
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8. — Miscellaneous — continued. 

(48) — Swti fcr pre-emption — Limitation— Act 
IX of 1871. — The limitation laid down in sch. 
II of Act IX of 1871, art. 10, provides that 
the period of limitation will run adversely 
against a party suing to enforce a right of pre- 
emption from the time when the purchaser 
takes actual possession under the sale sought 
to be impeached, and the period is one year. 
The law does not lay down that a plaintifi 
claiming a right of pre-emption is bound, on 
hearing of a sale, to wait until the year has 
expired. NOZIBA KhatoON v. MAHOMED 
JOHUa, 25 W.R. 67. 

(49) — Snif for pre-emption, valuation of— 

Bengal Civil Courts Act (VI of 1871), s. 20.— 
In a pre-emption suit, the subject-matter is 
the right of pre-emption, the value of which, 
and not that of the property itself, determines 
the question of jurisdiction under s. 20 of the 
Bengal Civil Courts Act. Naun Singh v. 
RASH Behap.i SlNCiH, 13 C. 255- [R., 6 O.C. 

255.] 

{50)— Covenant in deed of partition— Proper 
sale price, meaning of . — A right of pre-emplion 
reserved in a partition deed is valid as between 
the co-owners themselves. The ekrarnamah 
contained the following clause Anv one of 

the parties desirous of selling shall sell 

the same to the other party willing to buy the 
same at the proper sale price. Held, that the 
proper sale price would be the market value. 
KALIMUDDIN BHUYAN v. REAZUDDIN AH- 
MED, 14C.W.N 295 = 10 C.L J. 626. 

(51) — Right of vendee to transfer property 
before pre-emption suif.— Before a suit for 
pre-emption i.s instituted, the vendee can deal 
with the property ho has bought, in any way 
he likes. MOHAR BHAGat v. Kamta Pra- 
SHAD, 1 Ind. Cas. 528. (20 A. 100, 21 A. 374, 
P.B., Fr, 23 A. 247, 30 A. 130, 7 A. 775, R.) 

(62) — Pre-emption— TA^raxm^ khewat, entry 
in— Land, Government property at the time of 

entry — Entry neither evidence of custom nor of 
contract.— An entry as to pre-emption was 
made by the Settlement Officer in zamima 
khetvat in 1884. At the time when this entry 
was made, no zamindari was in existence. 
Held, that the entry could neither be evi- 
dehce of custom nor of contract. JAGMOHAN 
Singh v. Sarjd Mal, 3 Ind. Cas. 40. 

(53) — Safe of sir land— Sir- holder not full 
owner of the plot— No right of pre-emption . — 
Where a sir-holder is a mere sir-holder and not 
the full owner of the plot or of a share thereof, 
no right of pre emption arises on a sale of such 
sir. MATA DIN v. KASHI Nath, 3 Ind. Gas 
461. (12 A. 426, 28 A. 124, A-W.N. 1906, 219 
2A.L.J, 612. A.W.N. 1888, 182, 7 A. 633, 
A.W.N, 1904. 118, A.W.N. 1884, 103, A.W.N. 
1886, 144, 16 A. 412. R ) 

(54) — Civ. Pro. Code {Act XIV of 1882). 
ss. 32, 34 — Suit against a benamidar — Real 
owner made party — Nature of suit not changed 
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— Objection as to non-joinder after the first 
hearing —Earliest opportunity — Waiver — Evi- 
dence Act {1 of 18721, s. U5-Esloppel-hUen- 
lion an essential element — Benami purchase~^ 
Real owner not estopped against pre-emptor— 
Pre-emption. — H purchased a share in a village 
benami in the name of his wife S. H was a co- 
sharer in the village, but S was not. I institu- 
ted a pre-emption suit against S. S filed a written 
statement that she was nob the real purchaser, 
it was her husband who had really purchased 
the property. On the same day H applied to be 
made a party and to put in a written statement 
to the effect that, as he was a oo-sbarer in the 
village, the plaintiff had no right to pre-empt 
His application was granted. Held, that H was 
rightly made a party to the suit. When a suit 
is instituted, and tho defence is that the 
defendant is a benamidar, the presence of tho 
real owner before the Court becomes necessary 
in order to enable the Court effectually and 
completely to adjudicate upon and settle all 
the questions involved in the suit (2 A. 738, 
D.; 5 C.L.R. 102. 24 C. 34, R.) Where an 
objection as to non-joinder of parties does not 
exist at or before tbo first bearing, and is made 
at the earliest possible opportunity after it 
comes into existence, it cannot be said to have 
been waived within tho spirit of s. 34, C.P.C., 
1882. (6 B, 609, R.) In a pre-emption suit 

against a benami purchaser, the adding of the 
real purchaser as a party to the suit does not 
convert the suit from one character into 
atiother. In a pre-emption suit, the real 
purchaser is not estopped from sotting up the 
fact of bis being a co-sharer in the village as a 
defence to the suit, merely because he caused a 
benami purchase to be made in tho name of 
his wife who was nob a co-sharer in the village. 

In order to constitute an estoppel within the 
meaning of s, 115 of the Evidence Act, 1872, 
the intention of the person, against whom the 
estoppel is sought to be used, that his repre- 
sentation should be acted upon by the 
person to whom it is made, must be proved. 
SHEIK Muhamad Ismail v. sheik abdul 
Gafoor. 4 Ind. Cas. 488. (11 B.L.R. 46, 18 
W.R. 166, I. A. Sup. Vol. 40,20 0.296, 19 
r.A. 203, A.W.N. 1884, 128, R.) 

(55)-— Muafi laTtd — Custom of pre-emption 
prevailing among owners of khalsa land— Owner 
of )s.hB\s>d> land cannot pre-empt Muafi land. — A 
custom of pre-emption, which appertains to 
the khalsa land, does not give a co-sharer in the 
khalsa land, any right of pre-emption over a 
muafi land in which be has no interest. SANT 

B.AKAs Singh v. Mussammat Dhanesh 
KORB. 6 lod. Gas. 167. 

(66) — Pre-emptor not entitled to tnesne profits 
in execution of decree — Appeal — Decree — Civ. 
Pro. Code {AetjV of 1908), ss. 2, 47. — An order, 
declaring that a decree-holder is entitled to get 
mesne profits from the judgment-debtor, is a 
decree within the meaning of s. 2 of Act V of 
1908, and as such is appealable even before 
the exact sum to be paid to the former by the 
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8.— Miscellaoeo us— coniinu^d. 

latter is ascercamoJ. The question, whether 
mosne profits should bo allowed to a pUiutifl 
in a pre-emptiou case for the period between 
the institution of his suit and the final obtain- 
ing of hisdeoreooQ appeal is not included in 
the words “ relating to the execution, dis- 
chargoor satisfiotion of the decree,” and can 
be disposed of only by a separate suit. HOA 
Ram V. Rana Paleya, 6 Ind. Cas. 648. 

(57) — Pre-emptioti — Denami purchase — Suit 
against oslensihle purchaser —Eieal pm chaser 
not made purfj/ — 5uif not maintainable. — B pur- 
chased a property ui the name of his wife D. 
H. brought a suit for’pre-emption against* D, the 
ostensible purchaser and did not make B a party 
to the suit. If the suit had been brought 
against B, it would have been dismissed, as B 
was a co-sharer against whom II had no right of 
pre-emption. Held, under the circumstances, 
that the suit as brought against the ostensible 
purchaser was not maintainable. HAUASAUAN 
V. DlliRAJI, 8 Ind. Cas. 527. 

(58) — Pre-emption suit — Jurisdiction of Court 

to be decided by valuation of plaint and not by 
the amount mentioned in the sale deed. In a 
pre-emption suit, the jurisdiction of the Court 
is to bo decided by the valuation set forth by 
the plaiotifl in the plaint, and not by the price 
set out in the sale ciood upon which iho suit for 
preemption is ba-^ed. BAllU BALDEO PH.ASAD 
V. Hah RaTAN, 9 Ind. Cas. 414. (12 O.C. 31, 

1 Ind. Cas. 687, Not b\\ G O.C. 255, F.‘, 10 A. 
524, 13 A. 320. IG A. 296, Appr.) 

[QO)— Costs to be set off.— In a suit for pre- 
emption whore the pre-emptor. obtaining a 
decree conditional on payment of a certain sum 
within a certain time, paid the amount within 
that period, butatt.»ohoi a part of the amount 
on account of costs duo to him under that 
decree, held, that there is no specific provision 
in the Code of Civil Procedure applicable to 
the case, but that under the rule of justice, 
equity and good conscience, the decree-holder 
WAS entitled to an equitable sot off. BALDBO 
PAHSHADv. B\LUICO SiNOH, 3 O.C. 323. [E., 
6 O.C. 23.] 

(60) — Pre-emption, suif for — Estoppel against 
right of pre emption in absence of written 
notice of proposed sale to plaintiff. In ® 
for pre-emption the evidence of one of the de- 
fendants’ witnesses K was to the ofleot that 20 
days or a month before the execution of the 
sale-deed ho mot thoplaintifi and told him that 
B was executing a sale-deed, that if the plain- 
tifl wished to buy he should do so and th-n the 
plaintiff then said “you may get a sale execut- 
ed, I do not wish to do so.” the question was 
whether this evidence being accepted as true 
the plaintiff was estopped from claiming pre- 
emption. It was proved that K with whom 
the plaintiff conversed w»8 not the accredited 
agent either of the vendors or of the vendee. 
The price at which the vendors proposed to sell 
was not mentioned to tbo plaintiff and in fact 
the name of only one of the vendors was 

0. VII— 124 
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mentioned. Held that the plaintiff was not 
estopped from claiming pre-emption, In a case 
for pre-emption although noti.:e in writing is 
not given by the vendor the plaintiff may be 
estopped from claiming pre-emption if it is 
proved that the property was offered to him at 
a certiin price, that he rcfu>ei to purchase at 
that price and that ho expressly consented to 
the purchase of the property by the defendant. 
Bhagwat SINGH v. Saiy a) Naziu Husa- 
in, 3 O.C. 393. [R., 10 O.C. 257. J 

(61) — Pre emption, suit for — Hollers of sepa- 
rate holdings and paying rents separately — 
Co-s^i'irers of mahal — Oiidh haws Act, s. 9, 
els. (2) and (3) —In a suit for pre-emption 
it was common ground between the parties 
that the would-bo pre-emptor, the vendor and 
the vendee wtro all members of tbe same 
“ village community” within the moaning 
of cl. 3. s. 9 of the Oudli Laws Act, 
but the pre-emptor contended that they were 
also ” co-sharers of the whole mahal” within 
the meaning of cl. 2 of that section. The 
village in which the land in suit was .“situated 
consisted of two proprietary mahils one of 
which was called mahal Madbo Singh. In 1883 
the parties to the fuit and several other per- 
sons sued for under proprietary rights in mahal 
Madho Singh. The suit was settled by a 
compromise which was incorporated in the 
decree. Each of the then plaintiffs thereby 
obtained under-proprietary rights in separate 
and specific plots of land. It was admitted that 
each plaintiff obtained a separate holding and 
was responsible only for the rent payable in 
respect of that holding. The existence of one 
mahal only was disclosed by tbo evidence in 
the case and that was a mabal which was the 
property of the superior proprietor who had no 
co-sharers. Held, that the parties to the suit 
were not co-sharers in a tenure of any descrip- 
tion bub were the members of the same village 
community and as such were equally entitled 
to pre-emption. BADUI v. AHfjA DIN, 3 O.C. 
399. 

(62) — Pre-emption, suif for — Oudh Laios Act, 
1876, s. Q—Town, meaning of — Interpretation 
— Urban land included within the limits of a 
Municipality.— "Whea a word is not expressly 
defined in an Act it must be read in its popular, 
natural, and ordinary boqsc unless there is 
reason upon the face of it to believe that it was 
not intended to boar that construction. The 
meaning of the word “town” ins 8 of the 
Oudh Laws Aot discussed. Held, that the 
question whetbor any particular piece of land 
is fiituatod within a “town” or not depends 
on whether it is part of an urban area or not, 
and it is a question of fact which has nothing 
to do with tbe contingency of its being includ- 
ed within tbe limits of a Municipality for 
administrative purposes. JANKI PKRSHAD v. 
SAHEH-UN-NISSA. 7 O.C. 74. [fl.. 12 0.0. l.J 

(63) — jPre-emp/ion, suit for SaU of properly 
more than that enUred in the notice— U.P. Act 
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^^^III 0 / 1876, ss. 10 and 11. — The appellants 
purchased certain land and house property from 
the respondent’s brother M. Previous to the sale 
M gave the respondent a notice under s. 10. Act 
XVIII of 1876, to the effect that he was going 
to sell his zamindari share for Rs. 6.865, ex- 
cluding from the sale his dwelliog-house and 
two orchards. The respondent refused to take 
the property at the price named and then 
his brother sold that property plus one of 

the orchards and his dwelling-house, etc. The 
respondent claimed pre emption on the ground 
that the property sold was more than that en- 
tered in the notice. Held that the notice on 
the respondent was not a good notice and the 
respondent did not lose his right of pre-emption 
through s. 11. Act XVIII of 1876. NasiL- 
ul-Raiiiuan V. Hawaii ali. 7 0 C. 237, 

(64)— 'Cott<?tde»'afion, for recovery of a 

portion of — Res Judicata — Fraud— Pre emptor, 
rights and liabilities of —Vendor and vendee, 
relations of . — One P. J. executed a sale-deed in 
favour of the respondent for Rs. 2,500. A suit 
for pre-emption was brought, to which both P. 
J. and the resDondent wore parties The pre- 
emptor claimed the property on payment of 
Rs. 1,400, which he alleged was the true con- 
sideration for sale. P.J- in her defence stated 
that the sum of Rs. 2.500 entered in the deed 
was the true consideration and that she had 
received the entire amount. The pre-emptor, 
however, got the decree on payment of 
Rs. 1,400 only. Subsequent to the decree, P J. 
brought the present suit for recovery of Rs. 1.000 
the balance of the consideration stated in 
in the deed after giving credit for Rs. 100. her 
share of expenses in the pre emption case. 
Held, that the question what P.J. had receiv- 
ed and what she was entitled to was res- 
judicata between her and the respondent. The 
finding in the pre-emption case that P.J. had 
received Rs. 1,400 which was the true consider- 
ation for the sale deed barred the present suit. 
Held, further, that after the decree in the pre- 
emption case, the pre-emntor hpoame the pur- 
chaser and took over all the rights and liabili- 
ties of the vendor and the present suit brought 
by P.J. for recovery of a portion of the alleged 
consideration against the respondent was not 
maintainable. AGHA HOSSATN v. Wazir 
Khan, 8 O.C. 283. [R. and Eel on, 9 O.C. 
308.] 

(65 ) — Deed purporting to rectify some mis- 
takes regarding members and plots of land sold 
under a previous deed, but stating no considera- 
tion for rectification, suit for pre emptionof new 
plots entered in — Limitation . — On the 5th June 
1895, the vendor executed a deed of sale of 
certain plots of land in favour of the vendee. 
Certain numbers with areas were given as those 
of the plots sold. Subsequently, on the 18th 
July, 1902, the vendor executed another docu- 
ment, in which it was stated that a mistake 
had been made in the deed of 5th June, 1895. 
which did not contain the exact area and 
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particulars of the land which had been actually 
sold and purported to give the actual numbers 
and areas. The plaintiff claimed the right of 
pre-emption in respect of the plots, which were 
entired in the latter document, but not refer- 
red to in the former. It was not etafced that 
there was any consideration for the execution 
of the second document. Held, that the deed 
of 18th July, 1902, was not a sale-deed as it did 
not purport to transfer anything to the vendee 
for a price, and that the suit was barred by 
limitation. HARPAL SINGH v. BAJRANG 

Bahadur, 8 O.C. 288. 

(66) — j7<risdtclion of sale officer to sell in con- 
travention of the order passed by the Court 
executing the decree— Invalid sale in execution 
of decree — Sale in spite of the order staying the 
sale, effect of, on right of co sharer to claim 
pic-emption. — Tbeplaintiff claimed pre-emption 
on the ground that bo was a co-sharer in tbo 
mahal, in which the share sold was situate. 
The defence was that the whole share of the 
plaintiff having been previously sold up, in 
execution of a decree against him, be was not 
a co-sharer and as such entitled to pre-empt. 

It was found that the officer conducting the 
sale had wrongly sold up the entire share of 
the plaintiff, in ignorance of an order of the 
C/Ourt executing tbo decree, staying the sale of 
the whole share and directing only a portion 
thereof to be sold. Held% that the sale of the 
entire share was invalid, the officer conducting 
the sale having no jurisdiction to sell in con- 
travention of the order of the Court executing 
the decree and. therefore, the plaintiff was still 
a co-sharer in the mahal and. as such, entitled 
to claim pre-emption. RATAN SINOH v. 
Dular Singh. 9 O.C. 289. (12 A. 96, F., 21 A. 
140, 21 C. 66, P.C., R.) 

(67) — Property sold not in actual possession of 
vendors — Law suit, sale of a share in a — Sale 
for purposes of litigation— Chidh Laws Act 
(XVilX of 1876), Chapter II. — By a sale deed, 
the vendors purported to soli to the vendees a 
right to prosecute a law suit on their behalf in 
order to recover actual possession of the share in- 
herited by them from their mother. A portion 
of the consideration money was paid in cash 
but the greater portion was left with the ven- 
dees to carry on litigation in different Courts 
between the vendors and one J who was io ac- 
tual possession of the property. Held, that this 
being the case of a sale of property not in ac- 
tual possession of the vendors, it was not such 
a sale of immoveable property which could bo 
the subject of pre-emption as contemplated in 
Chap It of the Oudh Laws Act. KHURSHAID 
Ali V. RASHID Husain, 9 O.C. 331. (21 C. 

496, 2 O.C. 9, 9 O.C. 86. R ). [R. and D., 10 O.C. 
273.] 

(68) — Suit for — Ostensible owner, decree for 
foreclosure, on a mortgage by— Transfer of 
Property Act. s. 41. — Held that, where a mort- 
gagee foreclosed a share mortgaged to him by 
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one who was merely an ostensible owner, 
a suit for pre-emption brought by a co-sharer 
against such a mortgagee could not be defeated 
on the ground that the raor^’gagor was not the 
real owner of the share mortgaged atid that 
the mortgagee had succeeded only by availing 
him«elf of the provisions of s. 41 of tbe 
Transfer of Propertv Act. SITA RAM v. SHEO 

Prasad, ll 0. C. 26, 

(09) — Suii for — TAmitation in based on 
foreclosure —Order absolute, lum to begin from 
—Suits for pre-emption on n foreclosure 

decree passed on a conipromiseiinainlainabilitv 

of — Oudh Laws Act. 1876, Chap. 
Limitation Act, 1877, sch. II. art. J20— 
fer of Property Act, ss. 86, 87 and 03. Hela, 
that pre-emption could be claimed in the case 
of a decree for foreclosure passed on a compro- 
mise. made in a suit, brought for sale of the 
mortgaged property on the basis of a sunp o 
mortgage, held, further, that the limitation 
for a pre-emption suit brought on the basis of 
foreclosure decree is to bo reckoned from the 
date when the decree is made absolute. ARJl^ 
SINGH v. PANDIT IQIIAL NARAIN. 10 O.C 
374. (14 A 405, 24 A. 17, P.O., R*) 

0.0. 314.] 

(70) -Pre-emption— Gazetted holiday, period 
fixed for paymsnt expiring on^Delay due to 
officifil Oversight-Question of compltaywe with 
the decree, right of appeal— Power of Couit to 
extend period of payment -Appeal 
revisioH^Civ, Pro. Code, ss. 214, 244 and 622 
—Ueld, that, where the last day of the period 
fixed for payment into Court of the pre-emptive 
price expired on a Gazottod holiday, the pay- 
ment could bo made when the Court opened 
(2 N.W.P. 112, 3 A. 850, R.) Held, further, 
that the rights of a decree-holder aro not 
aHootod by a delay arising from official oversight. 

Held, also, that a question of payment or 
non payment of pro emptivo price in compliance 
with a decree in the terms of s. 214, Civ. Iro. 

Code, is not a question of oxeoution open to 
appeal undar s. 241 of the Code (4 A. 420, R.). 
Held. also, tha*: a High C^irt in revision has 
the power vested in a Court of appeil, to nx 
a fresh date for the deposit of t^o purchase- 

money. (2 A. 744. 13 A. ^ 
in this case treated the appeal before it as an 
application for revision, sot aside the decree of 
the District Judge as without jurisdiction and 
substituted a similar order 

rovisiooal powers. GaNGA DHAR v. ANRUDH 

Singh, 1 1 O.C. 144. 

nW^PlaintifTs title at the time of institution 
of the suit— Title acquired by th- 

Lent to the cause of 

plaintiff in a pre-emption suit must bo able to 
K a valid Ld su?.sisting title at the time 
, when ho brings his suit into Court. Held, fur 

ther, tha*. a purchaser may usoa 

by him subsequently to tho origin of the cause 

ol action as a dofenco against a pre-emption suit 
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instituted after his acquisition of the said title. 

tahawwar khanv. Madho Ram, ll 0 C. 
290. (26 A. 389, R.) [R.. 12 O.C. 229.] 

(72) — Plea that a sale was in reality a gift — 
Estoppel, beliof in the represmtation necessary 
for. — Where it was contended that tho parties 
to a sale-deed were estopped from proving as 
against the person suing for pre-emption, that 
the transaction was in reality different from 
what it appeared to be, held, that before tho 
plea of estoppel could be maintained it must bo 
proved that tho plaintiff believed the representa- 
tion and brought his suit in consequence of 
that baliof. NAW.VR BEGAM v. HAMID ALI, 
11 0 C. 176. (1 O.C. 75. 20 C. 296. R.) 

it S) — Valuation of suit for pre-emption where 
property of greater value than sale considera^ 
(ion. — Where pre-emption is claimed on 
payment of the sum stated as the consideration 
in tho sale-deed, and it is at the same time 
stated that the value of the property is greater, 
tho value of tho suit should bo measured by the 
consideration stated in tho deed, which is prwia 
facie tho value of the pre-emptive right which 
the plaintiff assorts. KISHEN DAYAL v. RA.IA- 
SINGH, 12 O.C. 31 = 1 Ind. Cae. 687. (6 O.C. 

255. R.) 

(74)— Decree of Settlement Court granting 
right of pre-emption — Oudh Laios Act, effect of, 
on previous settlement decrees— Oudh Laws 
s. 9.— On 29th February. 1873, the Settle- 
ment Court on a dispute botwron A, the 
mother of tho vendor-respondent, and B, 
the father of the rival pre-ompbor respondent, 
held A entitled to the proprietary rights in 
dispute, but. at the same time, provided that 
B should have a hereditary right of P^o-ernp- 
tion in respect of tho said property. Held, 
that, since tho enactment of the Oath Laws 
Act. previous decrees of the settlement or Ouber 
Courts cease to be ol value as against mombors 

of th o village community not parties thereto, 

unless they could bo appealed to as evidence 
of custom. The statutory right of tho appel- 
lant pre-ompt-^r is, thoroforo. in noway affected 
bv tho older settlement decree to which he 
was not a party. GHAUIP SAHEP v. DAYAL 
SINGH. 12 0 C. 220 (B.)=3 Ind. Cas. 665. (44 
P.R. 1892, R.) 

(g^)~~Pre.empiion— Decree for foreclosure— 
Notiu to persons having right of pre-emption, 
time for issuing —Oudh Laws Act, ss. 10 and 12. 

Held, that a mortgagee, in order to safeguard 

himself against a future suit for pre-emption, 

must issue the notice referred to ins 10 of the 

Oudh Law.s Aot. either at tho time when he 
files bis suit for foreclosure, or with such 
reasonable promptitude thereafter that the throe 
months’ grace allowed by 8.12 may expire before 
the decree absolute is passed. When such 
absolute has on‘'o boon passed, without the 
persons possessing tho right of pre-emption 
Lving been allowed the option given them by 
g. 12| there has been a coAploted tri>ot5ior lo 
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violation of the said right of pre-emption, and 
a right to sue has accrued in favour of persons 
possessing such rights with effect from the 
date of the decree. Ram Sahae v. TANKI 
Prasad. 12 OX. 314 = 4 Ind. Cas. 156. (10 
O.C. 179. lOO.C. 374, R.) 

(76) — Pre-emvtion— Sale in favour of one of 
several persons equally entitled to pre empt 
—Pre-emption of pari of the property sold— 
Oudh Laws Act, s. ^.——HelJ, that the last clause 
of s. 9 of the Oudh Laws Act is applicable, not 
only where there are persons equally entitled to 
buy a property and the property has been sold 
to a stranger or to a person whose right to ac- 
quire it is inferior to that of the persons who 
are equally entitled to pre-empt, but is applic- 
able also to cases where tv^o or more persons 
are equally entitled to buy the property and one 
or more of them has or have acquired it. Held 
further, that a person seeking pre-emption must 
sue to pre-empt all the property included in the 
conveyance of which he claims the benefit in 
respect of which his right of pre-emption exists, 
whether such right is a superior one giving him 
a preferential right of purchase or only an equal 
right to be fxorci&ed by the drawing of lots. 
Where several properties were conveyed under 
the same sale-deed and the plaintiff brought a 
suit for pre emption in respect only of the pro- 
perties in which he had a preferential right of 
purchase, but did not claim pre-emption of the 
properties in which he had an equal right of 
purchase with the vendee, held, that the suit 
must be dismissed. Mahabir Prasad v 

RamJivanLal. 13 O.C. 260 = 8 Ind. Caa. 
2T2» 


(77)--Pwrc;2a5C by malgvzar absolute occu- 
pancy holding subject to mortgage^ Malgmar 
takes holding subject to mortgage.^When a 
malguzar buys by the exercise of his right of 
pre-emption an absolute occupancy holding 
which is subject to a mortgage be takes the 
bolding subject to the mortgage. Banoobi v. 
UTTAiMCHAND LAKHMICHAND, 1 C.P.L R 

79. [R., 9 C.P.L, R. 30 ] 

tlQ)— Interest of co-occupant in survey num- 
ber sold by auction to satisfy mortgage decree , 
against it Whether co occupant can claim pre- ^ 
emption regarding such property — plaintiff 
was joint sharer in certain survey numbers in 
Berar. His co-sharers mortgaged the fields 
(including bis shares) and the mortgagees got 
a decree for sale of the mortgaged property, 
and brought it to salo. The plaintifi sued to 
enforce bis right of pre- emption in respect of 
the shares, other than his own, which had 
been so sold by auction. Held, that the lower 
Court was right in holding that the suit did 

under Chapter XVIII 
of the Berar Land Revenue Code, since in Berar 
pre-emption is a right created by statute, and 
as It did not appear that any provisions of the 

Present case. MAI- * 
dabi V. Tejabai, i N.L.R. 138. i 
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(79) Registered occupant of holding in Berar 
— Relinquishment of holding, a surrender—Co- 
sharer's rights of pre-emption — Failure to exer- 
cise the right, effect of — Practice — Legal effect 
of a transaction ignored by the parties and the 
judges m lower Coutts—Right of appellant to 
press the view in second appeal. — Held (1) The 
right of a registered occupant of a holding in 
Berar is a tenant-right, and not a proprietary 
one. (2) A relinquishment by the registered 
occupant amounts to a surrender and termi- 
nates the tenancy. (3) If a particular holding is 
relinquished by the registered occupant in 
favour of a specified perfon for valuable consi- 
deration, then the co-sharers will have their 
right of pre-emption, but if they fail to a-ssert 
their right and to challenge the surrender, they 
cannot afterwards ignore the surrenders and 
treat as trespassers persons, who have come 
into possession in a manner expressly authoriz- 
ed by the law. (4) Where the legal' (ffeot of a 
transaction is a question of law. the fact that 
neither the appellants, their advisers in the 
lower Courts, nor the Courts themselves, took 
the right view of their effect, does not prevent 
that view being taken in second appeal, 

Bauram V, Maroti. 6 N,L,R.78 = 6 Ind, Cas. 

{^0)— Co-occupant of land in Berar— Mort- 
gagee acquiring full ownership ofBa share in 
land by foreclosure of his mortgage^ position of 
— When a co-sharer loses his t \ght of pre-emp- 
tion. A man, once a co-occupant,” remains 
such, until he is shown to have lost his right 
by the effect of limitation or otherwise. A 
mortgagee, who acquires full ownership of a 
share in a village by foreclosure of bis mort- 
gage, becomes a co-sharer ” with the persons 
holding the remaining share or shares. A co- 
occupant of a holding in Berar is, so long as bis 
right to claim possession of bis share of the land 
subsists, entitled to claim also the right of pre- 
emption under s. 205 of the Berar Land Reve- 
nue Code, though he may not be actually in 
possession of any part of the land and though 
the vendor and vendee may deny his title to a 
share in the land. Tapaji v. SAYAJI, 6 N.L. 

R. 86 = 6 Ind. Cas. 930. 

Mortgage, usufructuary — Right of re- 
demption — Whether capable of physical posses- 
sion — Suit for pre-emption — Limitation.-^lxx 
the case of a usufructuary mortgage, the right 
of redemption is an' incorporeal right which 
does not admit of physical possession |9 A. 234, 

R ). And for a suit for pre-emption, based on 
the sale of such right of redemption, time runs 
from the date of registration of the sale-deed. 

Nqa Sheve Do’K V. Nga Nu, U.B R. (1909). 
First Quarter. Limitatioo, 7. 

(82) — Punjab Civil Code, s. 13, el. Pre- 
emption -— Limitation—" Transaction.”— The 
law of limitation applicable to a suit to enforce 
the right of pre-emptioo is contained in Punjab • 
Civil Code, s. 13, cl. 2, which directs that when 
a sale by one of a joint community takes place 
without the option of purchase being given, any 
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member of such community may, within 3 
months from the date of the transaction, bring 
a suit for rescinding the same. Held, also that 
the contract of sale must be regarded as being 
“ the transaction” from which lim»tation is to 
be computed. MEHTAU SiNGH v. RIUL 
Singh, 22 P.R. 1870. 

(83)— Pre-emption, Suit for — LimitatioK — Act 
XIV of 1859, s. 3. — The provision in s. 3 of 
Act XIV of 1859, does not apply to cases where, 
by the general law of limitation previously in 
force, a shorter period of limilaiion wits fixed 
than that prescribed by the Act. Accordingly, 
suits for pre-emption must be regulated as to 
limitation by the provisions of Act XIV, and 
must bo brought within one year from the date 
the purchaser took possession. GOOHDIT SINGH 
V. MUSSUMAT JUSSEE, 27 P.R. 1870. 

(84) — Pre emption — Duly of vendor.-~lu this 
case, after completion of a sale, the plaintid 

* sued and obtained a decree for pre-emption. 
The original sale out of which the suit for pre- 
emption arose was completed and plaintifi's 
claim throughout had been for pre-emption. 
Held that it was not competent to the vendor 
to withdraw from the sale by way of defeating 
the pre-emptor’s decree. The property had 
passed from the vendor to the vendee, and the 
effect of the decree was to transfer it from 
the vendee to the pre-emptor on his paying 
the price. Where a sale has been completed, 
the seller cannot withdraw from the sale. 

Thurman Singh v. jhaha mull, 34 P R. 
1870. 

(85) — Pre-emption — Limitation — Date of 
possession under contract of sale. — Where there 
was actual possession on the part of the purcha- 
ser when ho paid the money under a sale, but 
ho was afterwards dispossessed by tho vendor 
and was obliged to go into Court and get a 
decree and obtain possession in execution of 
that decree, it was held that a suit by a third 
party to enforce bis right of pre-emption 
against tho vendor and vendee was barred by 
limitation. as it was not brought within one year 
from the date when the vendee took possession 
under tho contract of sale. R.^MSHOOKH v. 

NANOO. 34 P.R. 1871. 

for pre-emption— Bonn fide offer 
for prtce—OuuA on pre-emptor refusing to buy, 
to prove want of good faith.— A person alleging 
rights of pre-emption ctnnot be permitted to 
upset a transaction (after rejecting an offer) 

unless ho can show— tho burden being on him 

— that the offer was not made in good faith. 
Bub ho would suffioieotly discharge this burden 
if he showed that the land was offered to him 
atone price, and then actually sold at an^thor 
and a lower one; or, if he showed that the price 
at which tho laud was sold, though identical 
with that asked from him was a fictitious price, 
not representing the real value of the 
SHAMHU MAL V. JAMNA Das. 38 P.R. 1876. 

(gY) Pre-emption suit — Vendor whether ne- 
cessary Generally the vendor is not a 
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necessary party in a suit for pre-empliou ; if 
tho case could not be decided without his being 
made a pirty, then, ho may be a necessary 
party. No hard and fast rale can bo laid down 
and each case will depen i upon its own circum- 
stances. UDDHAM MAL v. GANDA MAL, 134 
P.R. 1889. (80 P.R. 1888, P.; 7 A. IG'J, 775, 
11 A. 1G4, R.) [R. Veiled, 10 O.C. 49.] 

(8S) — Right plaintiff joining with a wrong 
plaintiff — Effect on h\s rights. — Where two 
persons of which one bad and tho other had not 
a right of pre-emption jointly suo for pre-emp- 
tion, the suit as regards the wrong one may be 
dismissed but nob as against the other who hius 
a right to maintain the suit alone in bi.s own 
name after his co-pl,iintiff’s name is struck off. 
Sharkv. I’ir Bakhsh, 83 P.R. 1893. (5 A. 

197. Diss-, 4 P.R. 1884, D.) [R., 94 P.R. 1895-] 

(89) — Suit for pre emption— Vendor' e repre- 
sentatives suing vendee — Compromise — Pre- 
emptor added as defendant and then his name 
struck off — Legality. — While a suit for pre- 
emption was pending the vendor died, and his 
representatives brought a suit for cancellation 
of sale against vendees in which the pre-omptoc 
was m*d6 a party, Tho plaintiffs and the 
vendees compromised the suit, and on the ap- 
plication of tho former, tho pre-emptor’s name 
was struck off the record. Held, that the Court 
ought to have decided the question whether tho 
pre-emptor was a necessary party and tho order 
striking off his name was illegil. ILAHI BaKSH 
v. Mussamwat Nishara Begam. 73 P.R. 

1899. 

(90) — Suit to enforce— Payment within time 
— Court-fee. — As a decree in a pre-emption suit 
is appealable within a prescribed period, the 
fact of non-payment of the amount within the 
time fixed by the Court when the appeal is 
presented would not make the decree null and 
void. Where the subject-matter of a suit is 
land, tho value of suit for purpose.s of Court- 
fee is five times jumina value of the land in 
suit. HaZARI SINGH v. PiRAN, 92 P R. 1900, 
[R.. 48 P.R. 1906 = 101 P.L.R 1906 ] 

t9l) — Pre-emption— Cancellation of the sale in 
dispute — Striking off defendant’s name after the 
first hearing -Material irregularity — Civ. I*ro- 
Code, 1822, $s. 32 and 578, — Held, that 
tho name of a defendant cannot bo summarily 
struck off the record after issues have been 
framed and evidence has been tendered. When 
during the pendency of a suit for pre-emption, 
the vendor sued the vendees for cancellation of 
the sale in dispute and tho pre-emptor’s name 
was added as a defendant, held, it was irregular 
on the part of the Court to strike off his name 
after the first bearing and the irrognlarily affect- 
ed tho merits of tho case. iLAHI BAKHSH v. 

Mussammat Noshara Begam, 15 P. L. R. 

1900, Notes of Judgments. 

i92) — Custom — Pre-emption — Mohalla Kazi- 
wala. Dera Ismail Khan— Burden of proof.— 
Found, that plaintiff has failed to prove the 
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existence of a custom of pre-emption in Moballa 
Kazi.iuwala. Dera Ismail Kbau. la suits for 
prc cmption in respect of property situate in a 
town, where the cu?-tom is not liuiversal. it is 
nccessarj for the plaintiff to prove that ic exists 
in tbep srticular moballa in question ^r through- 
rut some larger area of which it forms a p-irt. 
TAGGA V. ALLAH BaKHSH, 69 P R. 1901. 

Pre-emption -Bona fide claivi- Pre-emp- 
tor agreeing to transfer a share of the propeny. 
Held, that a suit for pre-emption is not liab'o to 
be dismissed merely by reason of the fact that the 
pre-empLor has entered into an agreement with 
third parties to give them a share in the pro- 
perty in suit, iu the event of a decree being pas- 
sed in his favour, on their paying a proportion- 
ate share of costs and purchase-money. JiV'AN 
SINGH V. SIIER SI^’GH. 172 P L. R l90l. = 10 
P .R 1902. i87 P R. 1896 and 19 P R. ib98 R ) 
[R.. 34 P.R. 1903 = 64 P.L.R. 1903]. 

(94)- Custom— Pre-emption- A'astir, District 
Lahore — Village Community - Punjab Laws 
Act, 1872, ss. 10, 1'2.— The land in respect of 
which pre-emption was claimed was situated 
in Kasur, District Lahore In the Settlement 
of 1856 Government was recorded as the pro- 
prietor of the whole village, which was leased 
to certain persons for the term of the settle- 
ment. At that time there were about 280 
occupancy tenants whose possession extended 
over a hundred years. In the Settlement of 
1874 plaintiff’s father and others were declared 
by Governmeot to be proprietors of the land in 
their possrsbion. In the Settlement of 189:^ 
the number of khatas was increased from three 
in 1874 to seven, of which five belonged to the 
Pathans. one to the Government and one to 
the Khatris. The first Court found that these 
facts were sufficient to show that Kasur was 
a village community within the meaning of 
s. 10 of the Punjab Laws Act, 1872. The 
Divisional Judge disagreed with the finding 
of the first Court and dismissed the plaintiff's 
suit, on the ground that tbo custom of pre- 
emption could not be presumed to exist. Held 
that the numerous occupancy tenants who 
had held land iu Kasur for long periods and 
the descendants of the grantees of 1874 formed 
a village community within the meaning of 
s. 10. cl. [a) of the Punjab Laws Act, the village 
having passed as regards the portion not held 
in proprietary rights by Government from a 
zemindari to a complete bhaicUara tenure, and 
that therefore the right of pre-emption must 
be presumed to exist iu the village as regards 
the portion not held in proprietary right by 
Government. Ghulam HUSSAIN Khan v. 
Sheikh Fazel din, 40 P.R. 1902. 
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Court as directed, and obtained possession of 
the land in dispute and subsequent to the 
withdrawal of the money so paid in by the 
vendee, a suit was fill’d by a mortgagee for a 
declaration of his incumbrance made on the 
property by the vendee. Held, by a majority 
[Clark, C. J., dissenting), that as the pre- 
emption decree transfers to the pre-emptor 
the subject matter of ^alo as it subsists at the 
; time of sale, the mortgage was not a valid 
charge against the land in the hands of the 
pre-emptor. BOGHA SiNGH v. GURMUKH 
SINGH. 93 P.R. 1902. P.B. (G8 P.R. 1897, 30 
P.R. 1893. 55 P.R. 1899, 56 P.R. 1896, 7 A. 
7/5, 12 A. 234, F.B., 9 A. 256, 21 P.R. 1902, 
165 P R. 1888, 67 P.R. 1881, 19 A. 256. 14 

Tom 

1907, 141 P.R. 1907 = 57 P.L.R. 1903 = 93 P. 
W.R. 1907. 25 P.R. 1903.J 

Pre-emption— Rival claimants— Each 
clairnanl made defendant in the other suit— Suits 

decided by separate decrees— 
Decree allowing pre empiion in one case only on 
condition of default by other pre-emptor— t'ina- 
lily of decree in superior pre-emptor' s suit— 
Appeal by inferior pre-emptor in his own suit 
— Res judicrtta. — “ T ” instituted two suits for 
pre-emption with respect to two sales of laud. 
Four days after, one “G” instituted two similar 
suits on the same sales. Eventually each 
pre-emptor was made a defendant in the 
other s suit. The Court framed similar issues 
and heard one set of witnesses in all four 
cases and disposed of all the cases by one judg* 

held to have a preferential 
right to G and similar decrees wers drawn 
in all the cases, by which “T” was directed to 
pay the price within a certain time, and on his 
default G” was to get the property on pay- 
ment of the prices within another fixed time. 

“ G” appealed only in the two cases in which 
he was plaintiff. Held, that the omission to 
appeal against the decree of the rival claimant 
was a fatal defect, which having become final 
and binding, operated as res-judicata between 
the two pre emptors. GURMUKH SINGII v. 
Hari CHAND, 8 P.R. 1904. (A.W.N. 1887. 

301. 83 P.R. 1888, Cited.) [Overruled, 85 P. 

R. 1905 = 151 P.L.R. 1905.1 


(95)— Pre-emption — Pre-emptor' s liability— 
Paymtnt of purchase-money into Court -With- 
drawal hy vendees . — Suit by incumbrancer for 
a declaration that the property which had been 
mortgaged to him by the vendee w^s subject 
to his mortgage. Where the holder of a decree 
tor pre-emption duly deposited price in the 


(97) — Pre-emptor — Fraudulent concealment of 
sale— Limitation Act, 1877, s. 18— Burden of 
proving when fraud first became known to the 
plaintiff . — Where an original transaction is 
tainted by fraud it lies on the party against 
whom fraud is found to prove that the want 
of knowtidge was not caused by fraud or that 
the plaintiff had a clear and definite know- 
ledge of the fraud for more than the period of 
limitation allowed. GOBDHAN DAS V. AHMAD, 
34 P.R. 1904. (12 P, R. 1898., CiUd.) 

[98) —Pre-ejnption—Sale by one traddadkar 
of his rights to proprietor— Suit by other 
traddadkar — of his rights to proprietor— wajib- 
ul-arz — Custom — Mauza Hcveli Diwan, Jhang 
District,— A person hol ding as traddadkar 
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certain laud in the Jhang tahsil sold bis rights 
to Olio of the proprietors m the joint holding. 
The plaintifi, a traddadkar with the same 
rights as the vendor, sued the vendee lor pte* 
emptiou on the ground that, as traddadkar, 
he had a right to tae pre-emption of the trad- 
dadkari laud preferential to that of the vendee. 
Held, that as the traddadkari tenure in ques- 
tion conferred on the traddadkar full proprie- 
tary right to half of the laud with half share in 
the well jointly with the original proprietors, the 
plaintiff’s title was that of a co-sharer in joint 
holding with vendor and vendee, and that the 
burden of proving a spcci<il custom coulernng 
on the plaintiff a superior right was on him. 
iUld, further, that this burden had not been 
discharged. GANGA RAM v. WAiiiAM, 40 P. 
R. 1904. (72 P. R. 

R. 1874, Distgd,) 


^(J9)_Chaks not constituting villages, Pre- 
sumption as to the existence of right of pre-emp- 
Uon upon sales of land in— The Urm village in 
PunjaO Law's Act, wean in/7 o/.— The presump- 
tion under s. 10, Punjab Laws Act, m favour 
ot the existence of a right of pre-emption upon 
sales of land in a chah cannot arise unless the 
chak constitutes a ‘ village ’ and the persons 
living in it and owning property in itcan bo called 
a’villagc community.’ A village ot village com' 
muuity, under the above Act, cannot ot course 
be restricted to moan only a village of quo of 
the woll-dofiuod types e.g., zamiudari. pattidan, 
bhayachara, etc., but this does uot imply that, 
when the Government demarcates an area with 
the iutoutiou of perhaps some day making it a 
village, thatiaroa becomes a village immediately 
Govornmeut begins to allot lauds in it. When 
Government finally settles it and draws up a 
separate record-of-righta for it, assessing the 
chak as an * estate ’ to land revenue, it may 
become a village community ; till then the 
chak 18 not a village nor is there any village 
community and there can bo no presumption, 
therefore, m favour of the existence of the right 
of nre-omptiou in the area. RAM NAIlAlN 
SINUII V. SKWAK RAM, 21 P.R. 1906. (’27 P.R 
1897. CG P.K. 1903, 30 C. G35, R.) LR , 27 P.R 


1907, 89 P.R. 1910.] 

^0Q ^ — Punjab Laws Act, 1872, s, 12 (6) 

Meaning of expression 'order of relationship, as 
referring to order of succession under customary 
la\o,-ln this case, the question was referred 
to the Full Bench, whether the expression m 

the order of relationship’ m s. 12 1^) 0' 
IJuuiab Laws Act,8hould be interpreted i‘teraliy 
or with tofotenoo to the meaning, it should 
boar in oases of succession to lauded property , 
under the customary law ofthe Puujab ; that 
is to say, whether the expression should be held 
equivalent ’ to ’ in the order of succession and 
to connote recognition ol the right of, repre- 
sentation in calculations of relationship in cases 
of pro emptiou and it was held, agreeing outiro- 
ly with the judgment of the Divisioa Bench, 
that the words really mean “in the order of 
succossiou” as heir. Such iatotpretation alone 
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would accord with the law as it has prevailed 
among the agciculcurai population of the 
Punjib. In construing the expression ‘ in the 
order of relationship,’ used in the above Act 
applicable to the Punjib, it must bo borne in 
mind that, their degrees of propinquity to the 
same common ancestor, are regarded as of no 
moment and it is therolore no twisting of the 
meaning of the language to treat ‘relationship’ 
as not synonymous with ‘ propinquity ’ and 
‘order’ with •degree. * On the other hand, if 
the other and litoral interpretation be adopted, 
it would result iu the introducing of femalo.s 
(the wording not being ‘ agnatic relationship’), 
destroying the whole fabric 01 customary law 
relating to laud-holding among agriculturists 
iu Punjab and doing away with the very found- 
ations of me law of pre-emption. KAUIM 
Bakhsh V, Jehandad khan, 74 P.R. 1906-- 
137 P.L.R. 1906. (52 P.R. 189G, 98 P.R. 1894 

R. ; Go P.K. 1878, 117 P. K. 1882, Overruled.', 
27 P.R. 1893. D.) [R , 29 P.R- 1908 = 71 P. 
W.R. 1907 = G1 P.L.R. 1907.] 

for pre-emption in a bhayachara 
village on ground of relationship — Proof of 
special custom — Value of chakwar — wajib-ul-arz 
— Document containing custom of whole Tahsil 
tribe by tribe— Earlier arid later wajib-ul-arz, 
conjlict between — Ss.'Si (2) (b) and 44, Act XVll 
of 1887 {Punjab Land Revenue).— I d a suit 
for pre-emption of land in a bhayachara village, 
the grounds Ijciiig the agnatic relationship ot the 
plamtill to the vendor and his being a jaddi 
maltk, whereas vendee is a malik by purchase, 
plaintifi, in order to prove that relationship 
helps him, should prove a special custom to that 
efioct. The chakwar wajib-ul-arz is not, pro- 
perly speaking, part ot the settlement record, 
which IS a village record, and, therefore, no pre- 
sumption of correctness attaches to it under 
s. 44 of the Act. (87 P.R. 1905, li.) Even if 
it be taken to form part of the settlement 
record, the circumstance that it states the cus- 
tom of pre-emption as tribal, whereas pre-emp- 
tion is peculiarly a local custom, deprives the 
entrv of all its presumptive value. (20 C- 81, 
B.C.', R.) Where a village uja>i5-uf-arz, states 
no custom, but docs uot exclude it, the party 
alleging a special custom must prove it. A 
document, m which customs are stated for a 
whole Tashil, tribe by tribe, inasmuch as it does 
not deal with rights and liabilitiei“iD an estate,” 
cannot be said to fall within s. 31 (2), cl. (6). 
Having, therefore, no presumptive value, it only 
helps to prove them, and serves as a guide to 
enquiry, but actual instances of enforcements 
of the customs stated are necessary. The value 
of oven a genuine wajib-uL-arz, favouring rela- 
tives in me matter of pre-emption and stand- 
ing unsupported by actual proof of custom* 
followed by a later wajib-ul-arz, in which the 
“law” of Act IV ol 1872 is stated to contain 
the rule of pre-emption, is so small as to bo 
virtually nil. Technically, the value is not nil 
(62 P.R. 1896,35 P.R. 1905, R.) but oven nega- 
tive indications, the other way, are sufficient 
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to reduce its value to nolhiog. GULDAD KlIAN 
V. GUL Khan. 44P.R i907 = 82 P.L R. 1908 
= 111 P.W.R. 1907. (27 P.R 1893,98 P.R. 
1894, F.B.. 5-2 P.R. 1896, 78 P.R. 1904. 35 P. 
R. 1905, 70 P.R. 1905, R.) [/?.. 73 P.R, 

1908. J 

• 

(10‘2l — Purchaser having equal right to pre- 
empt with plaintiff joining in purchase with one 
having inferior right — Plaintiff's right of pre- 
emplion. — Where a purchaser of land and 
houses, who has equal right of pre-emption 
with that of the plaintiff, joins with himself 
in the purchase a person who has an inferior 
right, the plaintiff is entitled to take over the 
whole bargain, the sale being one and indivisi- 
ble. ACHHUU V. LVliHU, 48 P.R. 1907 = 81 
P.L.R, 1908 = 107 P.W.R. 1907, Sup. (10 P. 
R. 1384, 94 P.R. 1895, 6G P.R. 1896, F.; 19 
A. 148, F.B., Diss.) 

(103) — Price tt be paiA in pre-nnpUon suits — 
Market value - Good faith. — Before a Court pro- 
ceeds to assess market value in prc-euiption 
cases and to call upon a plaintiff to pay that, 
it must satisfy itself that the price s'atcd in 
the deed was not fixed in good faith. But, 
where the debt is genuine, though mo^t of it 
is made up of interest, and the land, which is 
the subject of the suit, is not the vendor’s only 
asset, and be is nut insolvent, and there has 
beon a sort of adjustment of value, in a man- 
ner to suit vendor and vendee. and not a whole- 
sale wiping out of all vendor’s liability to vendee, 
there is no pre-sumption as to tbe bad faith of 
the price fixed. AJUDHIA PERSHAD v. 
AHSANULLAH. 56 P.R. 1907 = 91 P.W.R. 1907 
= 53 P L.R. 1908 (75 P.R. 1901, C8 P.R. 1902, 
Fr, 77 P.R. 1901, D.) 

(104) — Vendee assigning the property before 
suit for pre tmptioyi— transferees not made 
parties— Fresh suit against transferees— L\mi- 
tation Act, art. 10— Applicability.— A pre- 
emptor instituted a suit against the vendor and 
veudec for pre-emption and obtained a dccrcs. 
Before tbe suit, the laqd had been assigned by 
tbe vendee to certain persons. Held, that the 
pre-emptor, in order to bind tho transferees, 
should have impleaded them in tho previous 
suit, or should insticute a fresh suit. Such a 
suit against tbe transferees would be a pre- 
emption suit and should bo brought within the 
period of limitation prescribed in art. 10 of the 
Limitation Act. RAUSH.4N v. MAKHAN 106, 
P.R. 1907 = 75 P.L.R. 1908. (25 P.ti. 1903, 
93 P.R. 1902, 46 P.R. 1902, R.) 

(105) — Personal covenant for title by vendor 
in favour of vendee —Right of pre-emptor to 
enforce the covenant, — A condition in a deed of 
sale, in which the vendor guarantees bis title 
in the land, solely to'tho original vendee, and 
in which be agrees to compensate tbe vendee if 
disturbed, is purely a personal covenant by tbe 
vendor in favour of the vendee, and does not, 
therefore, enure for the benefit of the pre- 
emptor who succeeds in obtaining a decree for I 
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possession by pre-emption. SANDHE KhAN v. 
Bhana, 141 P.R. 1907 = 93 P.W.R. 1907 = 57 
P.L.R. 1908. (30 P.R. 1893. 55 P R. 1899, 46 

P.R. 1902. 24 P.R. 1901. 93 P.R 1902. 96 P. 
R. 1906, 8 A. 775, 8 A. 86, 3 A. 688, R.) 

(106) — Vendee's re-selling the property to one 
of the vendors before pre-emption suit— Right 
of pre-emptor, when the re-sale is to a third 
party having superior right and when it is in 
favmr of the veyidor hiiyiself.—Heli, that, 
whenever a pre-emptor sues for pre-emption 
upon a sale, and it is found that before his suit 
tho vendee has transferred the property to a 
third party, the test is whether tho pre-emptor 
has a superior right of pre-emption in regard to 
the first sale as compATcd with tbe transferee, 
and tint where it is re conveyed to the original 
vendor, tho pre-emptor must succeed as the 
former cannot have any right of pre-emption 
whatever in regard to tht> sale which he himself 

mtdo, Lachhu V. Maheshu. 134 P.W.R, 
1903. (80 P.R. 1888, 62 P.R 1879. 138 P R. 
1881, F ; 27 P.R. 1874, 69 P.R. 1899. 73 P.R. 
1893, 9.i P.R. 1902. 20 A. 100. 25 A. 421, R. 

Z). ) 

(107) — Rluaf claimants for prc'eynplion — Pre- 
eyyipiive rights equal— Right of claimants suing 
subesequnlly to defeat clawiant suing first by 
obtaiyiing conseyit decree duriyig pendency of the 
first suit— Limitation for suits against rival prtf- 
eynptor's— Limitation Act, Sch. II, Art. 120— 
Superior diligence, effect of. — Where a rival 
claimant of the right of pre-emption obtained a 
consent decree in a suit to which plaintiff, the 
first claimant, was not made a party, and the 
suit in which the rival claimant obtained the 
consent decree was instituted subsequently to 
the suit instituted by the plaintiff, the first 
claimant. Held, that, tbe plaintiff having firet 
filed bis suit and thus shown superior diligence, 
the fact that the rival claimant obtained the 
coosent decree did not place iho plaintiff in a 
wor.se position than that which ho occupied 
when he filed this suit and that the plaintiff 
was entitled to a decree. Superior diligence in 
suing constitutes superior claim to pre-emption* 
(83 P.R, 1888, F ,) Held, also, that art, 120 
of the Limitation Act governed suits against 
rival pre emptors impleaded after suit filed (11 
P.R. 1893, F.) and that one pre-emptor may 
implead aoother as a oo-defendaot within the 
period prescribed by art. 120. Ram ParSHAD 
V. GANGA DaTT, 20 P.R, 1908. 

(IQS)— Vendees becoming by right of purchase 
landholders in village entitled fopre empf. Other 
property in village purchased subsequently— Land 
bought first lost in suit by pre-emptor with 
superior right— Effect of decree in suit on 
vendees' position - Whether land subsequently 
purchased can be retained by such vendees* 
-“Certain vendees became landholders in a 
village bv reason of a purchase made by them 
on the 27th July, J896. They also made a 
subsequent purchase in the village on the 8th 
November, 1900. The plaintiff brought a suit 
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for pre*emptioQ in respect of the sale of the 
27lh July, 1896, which was decreed on 8th 
January, 1904. The present suit was insHtufed 
by the plaintill, on the 29ih October, 1901, for 
pre-emption in respect of the sale of 8th 
November, 1900. Held thit the effect of the 
pre-emption decree of 8 — 1-04 was to divest 
the present vendees of their alleged ownership 
of land under the sale of 27 — 7 — 1896 and to 
vest the same in the plaintiff pre-emptor as 
from the date of the said sale (30 P.R- 1893, 
note, F.;46 P.R- 1902, 93 P.R. 1902, R.; 44 
P.R, 19C3, D.),tthat at the time of the sale in 
dispute the vendees were not landholders in 
the village in which the land was situate, and 
that consequently the plaintiff had a superior 
right of pre-emption. KEHR SINGH v. 

Hahman Singh, 25 P.R. 1908 = 51 P.W.R. 
1908 = 128 P.L.R. 1908. [i?., 91 P.R. 1909.] 

(109) — Sole of property subject to pre-rwpfton 
— Suits for pre-emption — Sale by original ven- 
dee during pendency of surfs to pre-emptor 
having superior rig/ifs — Lis pendens — Applica- 
bilily of doctrine. — A ccriAin property subject 
to pre-emption was sold to M. After the sale, 
two persons claiming a right of pre-emption 
separately sued to enforce their rights. During 
the pendency of those suits, K, a person having 
a right of pra emption superior to that of the 
two former pre-omptors, also brought a suit for 
pre-emption. His claim was admitted and a 
registered sale deed executed by M in his favour. 
K allowed bis own suit to be dismissed in 
default and applied to bo, and was, admitted 
as a defendant in the former two suits. The 
Lower Courts decreed against K on the ground 
that the sale to him was made pendente lite. 
Held that the doctrine of Hs pendens 
cannot bo called in to defeat the claims of 
another claimant whoso right to pre-empt ex- 
isted before the suits of the other claimants 
were filed (7 P.R. 1906. R.). A pre-emptor is in 
no worse position when asserting bis right 
privately than when he assorts it by suit (138 
P.R. 1884, 20 A. 100. 73 P.R. 18-<S, R.)- In 
claims for pre-emption, the right of any pyti- 
oular claimant is notprejudiced. <?ua own right 
by the assertion by another claimant of bis 
own pre-existir g rights. The doctrine of fis 
pendens forbids the creation of new rights over 
property already the [subject of suit pendente 
lite which are calculated to injure the rights of 
the claimant. It does not. and could not, 
apply to ihe assertion of rights which existed 
prior to the institution of the pending suit (^. 
MAHMUD KHAN V. KHUDA BAKHSH, 26 P.R. 
1908 = 39 P.W.R. 1908 = 145 P.L.R. 1908. [R-, 
91 P.R. 1909. 31 P.R 1908. 7 P R. 1909, 7 
P.R. 1910 ; Expl, 7 P.R. 1910.} 

(110)— Sutf for Sale of a residential house in 
Mohalla Dassan, Delhi City-Cuitom of pre- 
emption— S. 11. Punjab Laws Act (1872).— In 
a suit for pre-emption in respect of the sale of a 
residential bouse situate in Mohalla Dassan, 
Delhi City, held, that the custom of pre-emp- 
tion does exist in Mohalla Dassan, which is a 
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portion of a sub-division which is called some- 
times mohalla Rillimarain. BHAGWANTI v. 
SOHAN L.al. 116 P.R. 1908. (nl P.R. 1897, 44 
P.R. 1903, 88 P.R. 1905, 81 P.R. 1906. 120 
P.R. 1906, 122 P.R. 1906. 75 P.L.R. 1906, 
Rel. on.) 

(111) — Custom — Pre-emption — Punjab Pre- 
emption Act til of 1905*. s. 2^— Limitation Act 
(XV o/ 1877), sch. II. arts. 10, 120 — Limita- 
tion — Oral sale of undivided share of land — 
Further appeal— Question raised for the first 
lime on further appeal — Sale of land on Sid- 
hani Canal leased by Government — Condition 
overriding provisions of Pre-emption Law.— 
On further appeal, it was contended (1) that 
the suit was barred by limitation as it was bro- 
ught more than one year after the sale ; 

< (2) that the land was situated in an “estate’* as 
defined in Act XVII of 1887 ; (3) that, accord- 
ing to clause XV of the original lease of the 
land by Government to the vendor, no right of 
pre-emption arose in respect of a sale of it. 
Held, (U that, as an undivided share of joint 
property, viz., half a square of land, was sold, 
and as there wa^ no registered sale deed, but 
merely an oral transfer with mutation, art. 10, 
Limitation Act, did not govern tbe case, and 
since the plaintiff’s cause of action arose before 
tbe passing of (bo Punjab Pre-emption Act, 
and be brought his suit within a year of the 
passing of it, the suit was within time under 
s. 28 of the Act ; (2) that it could not be urged 
for tbe first time on further appeal that the 
land in suit was au “ estate ’’ as defined iu Act 
XV^II of 1887 : and (3) that, under tbe Punjab 
Pre-emption Act, the right of pre-emption arises 
in respect of all sales of agricultural land, and 
tbe plaintiff was not bound by the condition of 
tbe lease ; for such condition cannot override 

I w 

tbe provisions of an Act of the Legislature. 
GHULAM SARWARV. lliAHI BAKHSH, 92 P.L, 
R. 1909 = 124 P W.R. 1909. 

(112) — Res judicata — Estoppel— Admission of, 
and dfcree against father binding on son. Pre- 
emption — Mortgage — Sale — Pre-emptor com- 
petent to prove a mortgage is a sale — S. 11 o/ 
Civ. Pro. Code, V of 1908 — Indian Evidence 
Act, I of 1872. s. 92 {l).—Held, that, where a 
pre emption suit has been decreed on the 
ground that an ostensible mortgage is in reality 
a salCf tbe decision is res judicata in a subse- 
quent suit brought by tbe vendor’s sons and 
nephews against the vendee or impugn the 
alienation, and that they are also estopped 
from urging against their father’s own admis- 
sion therein ; and that they are not entitled to 
get the sale set aside, if nearly whole of the 
consideration is for necessity. Held, also, that 

under s. 92 of Act I of 1872 read with its 
proviso ti), it is open to a pre-emptor to show 
that a transaction is really one of sale and is 
fraudulently made to appear as one of mort- 
gage. Found, that the terms of mortgage deed 
in this case clearly indicate that a sale was 
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intended from the very first by the parties 
thereto. ATRA v. BASANT SINGH, 157 P.W R. 

1909. 

of several houses adjoining one 
another, simullaneouslu~Right of pre-emp{ion 
Competency of vendee to S‘i up legal rights 
with pre-emptor— Punjab Pre-emption Act (11 
0 / 1905^, s- 13 (7) — '^idjaanl" — Meaning of. 

— “S, owner of house A, sued to pre-empt house 
® house A. House B, and the next 

adjoining house C were sold simultaneously 
under the same deed to the vendee. Held, by 
the Full Bench (Chevis, J., dissenting) that, 
when two houses which adjoin one another are 
sold jointly, the right of pre-emption of the 
owner of a house which adjoins only one of the 
two houses, extends only to that one of the 
houses, which adjoins it and not to both of the 
houses. Meaning of the word “adjacent” in 
the Punjab Pre-emption Act, 1905, s. 1.3, cl, 7, 
discussed. Held, by the Full Court (Robertson 
and Rattigan. JJ., dissenting) that, where, on 
a sale of two adjoining houses under the .same 
deed simultaneously, the owner of the adjoin- 
ing house sues for pre emptiou in respect of 
oae of the two hnu-’es sold, to which his right 
extends, the vendee cannot be beard r,o say 
that, by reason of his having, under the .'same i 
sale deed, become owner of the other house, he ' 
stands on an equal footing with the plaintiff 
(^'Oth being owners of the adjoining housesf, 
and that the plaintiff is not competent, there- 
fore, to pre empt the house adjoining his own. 
Sanwal Das v, Gur Parshad, 90 P.R 1909 
|FB) = 159 P.W.R. 1909 = 4 ind. Cas. 179 = 
147 P.L.R. 1909. (25 A. 421. 26 A. 389, Diss ; 
124 P.R. 1907; overruled, 112 P.R. 1907 
Appr., 27 A G70, 21 A. 374. R.) [ii.. 91 P.r’ 
1909 ] 
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]yrima facie ptooi of its existence in another 
Gujar village. Muhammad Khan v. Sardar 
AND OTHERS. 7 P.R, 1910=14 P.W.R, 1910 = 
5 Ind. Cas 249 = 49 P.L.R. 1910. 

{n6)— Civ. Pro. Code (Acf V o/" 1903). s. 105 
(2^ 0. 43, r. 1 (zv) — Appeal -^Remand^Power 
of Chief Court on appeal against order of 
remand of right — Pre-emptor taking 

active part :u negotiations for sale in favour of 
vendee. The Chief Court is competent, on an 
appeal against an order of remand, to go into 
questions of fact decided by the lower appellate 
Court. When it was found that the pre-emptor 
had taken active part in the negotiations for sale 
that he brought his suit for pre-emption only 
about a week before the expiry of the period of 
limitation prescribed for the suit, and that he 
was present when mutation was effected in 
favour of the vendees and raised no objection : 
Held, that the pre-emptor must be deemed to 
have waived his right, and his .suit must be 
dismissed. Ram Rattan SHAH v. KIRPA 

Ram and Hira nand. 86 P.L.R. 1910=8 
Ind. Cas. 246. 

(116) — Sale of land for purpose of constructing 
a church — No stipulation for avoidance of sale 
on default -Pre emptor, whether bound to carry 
out purpose . — Where there has been a sale of a 
plot of land by J to N, and the sale-deed states 
that it is purchased by the latter for the purpose 
of erecting a Church or School, but there is 
no stipulation for avoidance of sale if no such 
building should be erected, held^ the pre-emptor 
has a right to pre-empt without agreeing to 
erect a Church or School, but ignoring the ex- 
pression in the deed of a sale of intoucion to 
build a Church or School HAZARA BiNGH v. 
Ganda. 33 P.R. 1910 = 52 P.W.R. 1910-6 
Ind. Cas. 658 = 180 P.L R. 1910. 


(lU)— Pre emption — Punjab Laws Act (IV of 

Punjab Pre emption Act (11 of 1905) 

Party not having right at the date of sale cannot 
subsequently mainfaxn suit^Agricultural tribe 
— Lis Pendens. — K.D. sold his land to MBKB 
and A B brought suits for pre-emption. Pending 
these suits, M K filed another suit for pre- 
emption and afterwards took a sale-deed of the 
property from M B. Held that, inasmuch as 
K B, being a Kureshi, was not a member of a 
notified agricultural tribe under Act XIII of 
1900 at the date of suit, cannot sue for pre- 
emption of agricultural land at all. Held^Uo 
that the exclusion of persons, who are not 
members oi agricultural tribes, from suing for 
pre-emption, is an absolute exclusion not 
depending on the pieidings of the defendants. 
(Sea 8. 20. Act II of 1905, Punjab). Held 
further tha» as A B. was a landlord in tbe 
village, as also M K, both had equal rights and 
were entitled each to half. The fact that M K. 
was also a collateral of K D, will not help himj 
in the absence of a special custom, as pre- 
emption is a village custom, not a triable one, 
and the existence of a special custom of pre- 
emption in one village of Gujars is not even 


(1 17) — Custom (Punjab) — Pre-emption —Ex- 
istence of custom in Qujrat District- 

Value of precedents where claim is admitted on 
such qfiesiions— Building whether serai or not — 
Question of law — Occasional occupation by 

chance visitors- Effect— Appeal— S. 70 ( 1 ) (b), 

Punjab Courts Act . — A custom of pre-emption 
prevails in the town of Kunjah, Gujrat Dis- 
trict. Precedents, where the custom was ad- 
mitted or assumed, are not altogether value- 
less. The word serai is not defined in ihe Pre- 
emption Act. The question whether a certain 
building, on tbe facts found, is a serai or not, 
is one of law and of sufficient importance to 
justify tbe aimission of appeal under s 70 (1) 

(6), Punjab Courts Act. 1834. Tbe mere fact 
that some uf the rooms are rented out to more 
or less permanent tenants, and others to obance 
visitors occisionally, does not convert what 
was originally a tawela into a serai. FEROZE- 
UD-DiN V. Rahim Bakh, 96 P.R. 1910=192 
P.L.R. 1910 = 8 lad. Cas 356. 

( 1 18) — Pre-emption — Person entitled to owner- 
ship of property during another's life — Right to 
sue for pre-emption, whether exists — Pre-emptor I 

suing for possession os mortgagee — Failure to i 
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set up right of pre-emption — Waiver — Ctv. 
Pro, Code, 1882, s. 43 ( = 0. 2, r. 2, Civ. 
Pro. Code, 1908). — A person, who is the owner 
of a property only during the lifetime of ano- 
ther, has, as such owner, a right to sue for pre- 
emption during the lifetime of that person. 
Where a person, in a prior suit, sued lor his 
mortgage rights over a property aiiJ kept back 
bis right to sue for pre-emption of the equity 
of redemption : Held that there was no waiver 
of rights on his part and that s. 43, Civ. Pro. 
Code, 1882, had no bearing, as the cause of 
action in the suit for possession as mortgagee 
was manifestly different from that in the pre- 
emption suit. ROSUAN DIN V. KUUDA BAKSH, 

99 P.R. 1910. 

(119) — Guardian and miu jr — Giiarciian frans- 
ferring land of minor agreeing to give his own ! 
land if minor should object — Guardian compelled 
by suit to give his land —Pre-emption suit by 
sons of guardian not maintainable — Sale iti 
execution of decree. — The guardian of a minor, 
when selling the share of the minor along with 
his in land hold by him and the minor jointly, 
agreed that, if the minor should object, he would 
transfer to the vendee his other land equal to the 
share of the minor. The vendee afterwards 
obtained a decree to enforce the coudi'iou and 
obtained possession of land belonging to the 
guardian in execution of the decree. The sons 
of the guardian claimed the land by right of 
pre-emption. Held, that the claim was not • 
valid, for there was no sale within the meaning 
of Pre-emption Act, and even if it was, it being 
a sale completed by the execution of a deuroe, 
was not subject to a claim lor pre-emption. 
NaWAIJv. JaWAYA, 203 P.li R. 1910=8 Ind. 
Gas. 111. 

(120) — Pre-emption — Estoppel - Vendee pur- 
chasing property at the request of the pre-emptor. 

— A pre-emptor is not entitled to claim property 
by right of pre-emption, whon the vendee his 
purchased the same at the pro-emptor’a request. 
OHAITU V. MUSSAMMAT NIAZ BEOAM, 203 
P.L.R. 1910 = 8 Ind. Cas. 700. 

il21)^EJfect of not paying pre-emption money 
within the time allowed by the decree — Tender ■ 
to Nazir after Court hours not sufficient— In- | 
competency of Court to extend time — S. 148, i 
O.P.C., 1908— Ultra vires.— that a pre- , 
emplioQ suit stands dismissed, if the pre-emptor 
fails, even by mi8tako,to deposit whole of the pre- 
emption money payable under the pre-emption 
deoieo into Court within its usual working hours 
on the day fixed for its payment by the said de- 
cree; and that neither the first nor the Appellate 
Court has power to extend the time — S. 148 of 
Act V of 1903 does nob apply in such a case. A 
tender in whole or part of the pre-emption 
money to the Court Sberifi after its usual work- 
ing time is not sufficient to save the decree. 
Muhammad v. Charag, i 40 P.W R 1910 = 8 
Ind. Saa. 812=22 P L.R. 1911. 

(122)— Lis pendens— Safe by vendee to person 
having equal right ivith the pre-emptor on latter 
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filing suit— Punjab Pre-emption ^cMlI of 1905). 
s. 14 — Kertdor’i right tj select pre-emptor. — 
' Where, on a pre-emptor filing a suit lor pre- 
emption, the vendee sells the property to a 
person who possesses eqml righto/ pre emption 
the doctrine of lis pendens does not apply, if 
the rigQt of the subsequent vendee subsists at 
I the dale of sale to him, for no new right is 
created by the t-ale. In such cases tUc provi- 
sions of s. j 4 of the Puoj lb Pre-emption Act 
may be used by the Court trying the case. 
KaraM iL.Ain V. HIKA, 74 P.L R. 1911. (26 
P.R. 1908=115 P.L.R. 1903. F.\ 29 A. 339, 
Not F.) 

(123) — Custom — Sindh Jats — Childless proprie- 
tor, sale of land by — Whether valid in presence 
of nephews — Pre-emption. — There is no custom 
among the Sindh Jats of ^loga Tahsil, Firozpnr 
District, prohibiting a childless proprietor from 
selling bis land fora 6ona fide consideration, 
in the presence of male coilatcral.s so nearly 
related to him as nephews, the only restrictions 
being those impo.sed by the law of pre emption. 
Nihal Singh v. Sahlb Singh, ?7 P R. 
1880. [F.. 107 P.R. 1885; Appl., 10 P.K. 

1833. 120 P.R 1880. 103 P.R. 1881 : D., 137 
P R. 1884 ] 

ll24) — Right of pre-emption — Pre-emptor 
buying part of property from vendt:e — liiv it 
claim to pre-empt whole property waiver — 
Priority.— The right of pre-emption is a right 
bo tike over a sale-bargain in its entirety, anu 
if a pre-emptor suflera ‘another person to pur- 
chase, and is contout to accept a derivative 
tilde from him with respect to, a portion only 
of the premises sold, being unwilling to buy 
the rest, be must be held to abide the conse- 
quence of losing oven that portion, if another 
person, having a superior right to that of hii 
vendor claims bo assort bis right to take over 
the original bargain as a whole ; and the sub- 
purchaser bringing himself within tbo principle 
i.iid down in 48 P. R. 1678, must bo held to be 
estopped from assoriing the right ho has once 
waived of acquiring tbo property sold, against 
another person whose claim to pre-emption, 
though inferior to bis own, is still s-uperior to 
that of the first purchaser. Patteh CHAND 
V. NIHAL SINGH. 106 P. R. 1880. [P., 25 P. 

R. 1903 = 74 P L.R. 1903; R., 107 P.R. 1832; 
D , 133 P. R. 1881; Cons., 09 P. R 1898.] 

(125) — Pre-emption — Hortgage by vendee 
after sale — Pre-emptor not bound by mortgage 
— Parties — Mortgageenoi a necessary party tn a 
pre-emption suit — Mortgagee bound by deirge 
against vendee. — Held, that a pre emptor is 
not bound to pay anything more than the 
amount which is fixed in a pre-emption decree 
as the price at which the sale look place, A 
pre-emptor is not bound by a mortgage efiect- 
ed by the original vendee after the sale. Tbo 
mortgagee in such cise must look to bis mort- 
gagor alone. Held, also, that such a mortga- 
gO‘i IS not a necessary party in a suit for pre- 
einp.ioo. As he holds the property under the 
vendee be is bound by a decree for pre-emption 
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Pre-emption -couliuued. 

8. Miscellaaeoufi — continued. 

parsed asainst rbe vend-^e. Dro R\.J v. Go- 
VIN'D Paushad. 35 P W R 1912-91 P.L R. 
1912 = 13 Ind Cas. 647. (a3P.R. 1002, F.) 

Fjffect of partition on the application of a 
v;nde8 on the right of prc-cmptor -Sec PUN. 
ACT IV OF 1872. s. 1-2 (a). 30 P.L R. 1902 = 
32 P.R. 1902. 

Snb <V visions of village— 2 tils of Pheru 
Sh^hr villigo in Ferozepur Ttbsil — See PUN. 
ACT IV OF 1872, 3. 12 (c). 112 P.L.R. 1905. 

Voudeo owning small bit of agricultural 
land used as building site— Whether confers 
right of pre-emption — See PUN. ACT IV OF 
1872,53. 12 and 15. 109 P.L.R. 1003 = 78 P. 
W.R. 1909. 

See Pun. Act XVI OF 1837. s. 53, 22 P. 
R. 1901. 

Successful pre-emptor when becomes owner of 
pre-emption property — See PUN. ACT II OF 
1905, SR. 11, 12 (c). thirdly 1. 20 (6), 1 Ind.Cas. ! 
4G0 = 26 P.W.R. 1909 

Agricuituril land given to daughter — Sale of 
such lar.d by her de.-^cendant— Other of her des- 
cendants not claiming pre-emption of such 
land — Heirs of donor entitled to do so— See 
Pun. act U of 1905, s. 12 (a). 131 P R. 1909. 

Suit for— Share in a law suit sold — Sale of a 
doubtful right — See U. P. ACT XVIII OF 1876, i 
9 0.0.86, B. 

Suit for— See U.P. ACT XVHH OP 1876 
ss. 8, 9, 9 O.C. 211. 

Against undor-propriotor, proprietor’s suit 
for — Under-proprier.or not residing in the village 
— Residence in village — Villlage-ccmraunity, 
member of— See U.P. ACT XVIII OF 1876* 
.S.9, cl. 5, 9 O.C. 271, B. 

Sale-deed executed before expiry of period 
fixed for tender— Effect on right of— See U P. 
ACT XVIII OF 1876, ss 10. 11. 14 O.C. 1 = 9 
Ind. Cas. 333. 

Decree for, not prescribing payment into 
Court — Payment of purchase money out of 
Court — Validity — SeelJ.P. ACT XVIII OF 1876 
s. 16, 14 O.C. 85. 

Exchange of parts of property liable to — 
During suit (or — Binding nature of exchange on 
pre-emptors — See U.P. ACT III OF 1901 
s. 233. 10 O.C. 363. 

Order allowing mesne profits to pre-emptor— 
Decree— Appeal— See Civ Pro. Code, 1908, 
es. 2. 47, 144. 44 P.L.R. 1910. 

Dc.Tee for - Money not deposited within time 
fixed— Obligatun or liability incurred— No 
vested right in procedure — See CiV. PRO. 
CODE, 1908. O. XX, r. 14, 6 A.L.J. 647 = 3 
Ind. Cas. 497. 

Decree in pre-emption suit— Lower Court 
fixing price to be paid and allowing costs to be 
deducted— Payment of decree amount after 
deducting costs — Appellate Court raising the 
price to be paid and reversing order as to costs 
—Payment of difieretice without costs previously 
recovered, whether sufficient compliance with 


' Pre-emption — continued. 

8, — Miscellaneous— confmued. 

( decree in appeal— See CiV. PRO. CODE, 1908 
0. XX. r. 14,56 P.R. 1910 = 6 Ind. Cas. 954 
= 133 P.L.R. 1910. 

See CiV. PRO. CODE. 1908, O. XXI, rr. 88. 
90, 5 A. 42= A.W.N. 1892. 146. 

See COMPROmSE — NON-PERFOR.VANCE 
OF. 44 P.R. 1875. 

Suit for— I d respect of a definite share in a 
Bhaiyachara village — Court-fees — See COUHT- 
FERS ACT. 1870. S. 7, sub. a. V, cl. (6), 3'A. 
L.J. 511 = A.W.N. 1906, 195. 

Suit for — Of land not paying Government 
revenue, valuation of— Sec COURT P’EES ACT, 
1870. 3. 7. sub-ss. V, VI and 12, A.W.N. 1906, 
66 = 3 A.L J. 244 = 28 A. 411. 

Suit for, on sale of equity of redemption — 
See COURT FEES ACT. 1870, 9. 7, para 6, 6 
A.L.J. 905, P. B.=6 M.L.T. 311 = 3 Ind. Cas. 
562 = 32 A. 19. 

Custom of — Whether prevalent in Tarai-Ravi, 
Sub-division of ^lultan City — See CUSTOM, 42 
P.R. 1906. 

Pre-emptors — Consideration unreal and in 
fraud of— Sale — Effect— See CUSTOM— PUNJAB 
-alienation. 27 P.R. 1909 = 46 P.L.R. 1909 
= 33 P.W.R. 1909 = 1 Ind, Cas. 888. 

Land pre-empted with money raised by 
mortgage of ancestral property is nob ancestral 
—Right of reversioner— See CUSTOM— Pun.tab 
—INHERITANCE, 2 P.R. 1910 = 4 P.W.R. 1910 
= 5 Ind. Cas. 232 = 156 P.L.R. 1910. 

Custom of — By vicinage in respect of houses 
—See CUSTOMS— Punjab— Pre-emption, 75 
P.L.R. 1906. 

Custom of, by right of vicinage — See CUS- 
TOMS— Punjab— PRE-EMPTION, 38 P.R. 
1906, 89 P.L.R. 1906. 

Custom of — In relation to houses — Vicinage 
—Joint ownership— See CUSTOMS— PUNJAB— 
Pre-emption, 129 P.L.R. I905 = 7i P.R. 
1905. 

Sale to a pepon not a co-sharer in the joint- 
holding — Sale by vendee to a co-sharer before 
suit — Rights of other co-sharers — See CUS- 
TOMS— PUN.JAB — PRE-EMPTION, 47 P L R. 
1905. 

Custom of — In respect of house property in 
Katra Moti Bam in the city of Amritsar— See 
CUSTOMS— PUN.JAB— Pre-emption, 99 P.R. 
1906 = 130 P.L.R. 1906. 

Houses — Mohalla Mashad in Sonepat town 
in Delhi District— See CUSTOM— PUNJAB— 
Pre-emption, 85 P.L.R. 1906. 

See Decree— DECREE, Construction 
OP, 1 A. 293. 

Pre-emption — Sale to minor— Estoppel- 

Sec Estopped— Estoppel by deeds, 4 a. 

37 = A.W.N. 1881, 129. 

Right of pre-emptor to let in evidence show- 
ing the real nature of the transaction — See 
Evidence act, 1872, ss. 92, 99, 8 Ind. Cas. 

501. 
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Pre-emption— continued. 

8.— Miscellaneous— 

Suit for — Transaction, whether sale or mort- 
gage — Transaction alleged to be controlled by 
some agreement — Agreement ma ybe fraudulent 
and collusive — Effect — Extrinsic evidence — 
See Evidence act, 1872, ss. 92. 99. 4 
N.L.R. Il5. 

Money borrowed by father for pre-empting — 

Liability of son— See Hindu Law— Debts, 
7 A.L.J. 1182 = 8 Ind. Gas. 836. 

See Limitation Act. 1908, s. 22, 4 A. 145 
= A.W.N. 1881, 153. 

See Limitation act, 1908, art. lO. 4 A. 
179 = A.W.N. 1881, 176. 

Suit for — Calculation of limitation — See 
Limitation act. i 908, art. lO, 9 lud. Cas. 
309=9 M.L.T. 292=2.1 M.L.J. 454. 

Suit for— ^Property in possession of tenant, 
whether capable of physical pos.scssion — See 
Limitation act. 1908, art. lO. C3 P.L.K. 
1908, P.B. = 1 P.W.R. 1909 = 49 P.R. 1908. 

Property capable of physical possession — 
Applicability of art. 10— See LIMITATION ACT. 
1908, arts. 10, 120, A.W.N. 1905. 88 = 2 A.L.J. 
350 = 27 A. 540. 

Property transferred to pre-emptors having 
right inferior to plaintiff — Sale or substitution 
—See Limitation Act, 1908, arts. lO, 120, 
86 P.L.R. 1905. 


Pre-emp//o/j~ concluded. 

8. — Miscellaneous — coticluded. 

Otti holder— Right of — See MALAnAii LAW 
—Mortgage, 3 M. 74. 

See Malabar Law— Mortgage, 7 M. 309. 

Waiver of right of— See MORTGAGE- 
GENERAL. 9 M.L.T. 495. 

Court’s power to extend time fixed in decree 
in pre-emption cases — See MORTGAGE- 
GENERAL. 7 lud. Cas. 36. 

See Multifariousness, 4 a. ig3. 6 A. 106 = 
A.W.N. 1883, 229. 

Pre-emption — Town — Village — Inconsistent 
pleiidings— See PLEADINGS, 15 P.L.R. 1911 
= 2 P.W.R. 1911 = 9 lud. Cas. 30. 

Pre-emptor must pre-empt the whole of the 
bargain between vendor and vendee or not at 
dll — liluat take pre-empted property subject to 
vendor's liability— See PRE-EMPTION,— MIS- 
CELLANEOUS. 6 A.L.J. 112 = A.W.N. 1909. 
42 = 3 M.L.T. 223 = 30 A. 130. 

Custom of pre-emption, recorded in wajib- 
ul-arz, in respect of the transfer of a Iiaqiat 
of a hissedar applies only to co-parcenors, and 
no claim can be maintained in respect of the 
sale of arazidari land— See PRACTICE AND 
PROCEDURE, 5 A.L.J. 447, E. 13. A.W.N. 
1908. 195 = 4 M.L.T. 102 = 30 A. 479. 

Agreement conferring right of— Agreement 
embodied in petition of compromise— Registra- 
tion - See REGISTRATION, 13 O.C. 241. 


Suit for— In respect of a sale under a c’ause 
of conditional sale by foreclosure of a mortgage 
—Limitation— See LIMITATION ACT, 1908, 
art. 120, 112 P.L.R. 1900. 

Sec Limitation act, 1909. art. 120, 8 A. 54 
= A.W.N. 1885, 330. 

See Limitation act, 1908, arts. 120 and 10, 

4 A. 218. F.B. = A.W.N. 1882, 28. 

Pro-omption suits — Rival claimants — Exe- 
cution of decree— Compromise — Appeal — See 

Limitation act, 1908, art. 182. 8i P.L. K. 
1909 = 87 P.W.R. 1909 = 4 Ind. Cas. 029. 

Mahomedan widow being in possession of her 
share recorded as in possession in lieu of dower, 
effect of, as regards- See MAHOMEDAN Law 

— F’re emption— Nature and extent of 
RIGHT, 2 A.L.J. 775. 

Partner— Partition during pendency of suit 
for— Effect— See MAHOMEDAN LAW — PRE- 
EMPTION— NATURE AND EXTENT OF BIGHT. 

6 Ind. Cas. 420 = 7 A.L.J. 716 = 32 A. 566. 

What words enough— See JIAHOMEDAN 

Law— PRE-EMPTION- Necessary Forma- 
lities, G A.L.J. 15 = 1 Ind. Cas. 86. 

Necessity for making reference to the 
i-mawcisibat, when making the laleb-i-istishhid 
the witness to both the demands being tbo 
same— See MAHOMEDAN LAW* — PBE-EMRb* 
— Formalities, 27 A. 16^ 

A.w.i^^iga4.,aai^4 


Compeomise recording contract of — Not 
embodied in decree — Not admissible without, 
registration— See REGISTRATION ACT, 1908, 
8S. 17,49, 7 A.L-J. 200 = 32 A. 200 = 5 lud. 
Cas. 231. 

Pro emptiou — Jiiga • Resolution-- See PUN. 
Reg. IV OF 1887, 20 P.R. 1909 = 48 P L.R. 
1909=35 P.W.R. 1909 = 1 Ind. Cas. 877. 

See RES JUDICATA— ADJUDICATION, 109 
P.R. 1808. 48 P.R. 1871. 

Decision in pte-emiituu suit that no real sulu 
took place— Wbulhur bars adjudication upon 
that point in subsequent suit by vondee for 
possession against vendor — See RES JUDICATA 
—CAUSE OF ACTION, 42 V R. 1912. 

Sec RE-TUIAL, A.W.N. 1881, 26. 

See Valuation of suits, 54 P.R. 1878, 
F.B. 

Decree against purchaser in suit by pre* 
omptor — Vendee's tight and vendor’s liability 
— Coveuiints by vendor— See VENDOR AND 

Purchaser— general, ui P.R. I90b. 

Right to — Arises in respect of an exchange — 
See WAJIB-UL-ARZ, 0 A.L.J. 736 = 31 A. 639 
= 3 Ind. Cas. 903. 

Interpretation of dreument — 
Inconsistent clause to be rejected — See WAJIB- 
UL-ARZ, C A.L.J. 652 = 3 Ind. Coe. 496. 

A, L.^ 
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